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(For Abbreviations used in citing Reports, see pp. xiii. — xxviii., anfc.) 


A.-G. 

Act. 

Admlty. 

Affd. 

Affg. 

Akt. 

Anon. 

Apld. 

Appct. 

Appln. 

Appln. 

Applt. 

Apprvd. 

Arbn. 

Arch bp. 

Art. 

Assce. 

Assocn. 


for Attorney-General. 

,, Actiengesellschaft. 

Admiralty. 

Affirmed. 

Affirming. 

Aktiengesellschaft ; Aktiebolaget ; Aktioselskabet. 
Anonymous . 

Applied. 

Applicant. 

Application. 

Application to Register a Trade Mark. 

Appellant. 

Approved. 

Arbitration. 

Archbishop. 

Article. 

A ssurance. 

Association. 


B. C. . 

Bkpcy. . 
Bkpt. 
Bldg. Soc. 
Bp. 


,, Borough Council. 
,, Bankruptcy. 

,, Bankrupt. 

,, Building Society. 
,, Bishop. 


C. A. . 

C. & a, Lr. Ry. 
C. O. A. 

C. O. R. 

O. C. Ri. • 
C. L. P. Act. . 
C. L. Ry. Co. 
O. O. Ri. * 

c. s. u. c. 

CfO* sell* . 

Cale. By. Co. 
Ch. 

Ch. Div 
Co. 

Co-op. Assocn 
Comra. 

Consd. 

Corpn. 

Ct. 


Co. 


,, Court of Appeal, 

,, City & South London Railway Co. 

Court of Criminal Appeal. 

,, County Court Rules. 

,, Court of Crown Cases Reserved. 

,, Common Law Procedure Act. 

,, Central London Railw ay Co. 

Crown Office Rules. 

,, Consolidated Statutes of Upper Canada* 
,, Capias ad satisfaciandum, 

,, Caledonian Railway Co. 

,, Chancery. 

„ Chancery Division. 

,, Company. 

„ Co-operative Supply Association. 
Commissioners . 

Considered, 

Corporation. 

Court. 

Court of Chancery. 
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,, Divisional Court. 

ff 


Deft* 
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Distd. • 

Div. Ct. . . 

Eccl. Comrs. . 

Eccl. Ct. 

Ex. Ch. 

Ex p* 

Exch. 

Exor. 

Exorship. 

Expld. . 

Extd. 

Extrix. . 

Ei. fa. . 

Folld. . 

0. & S. W. Ry. Co. 
G. C. Ry. Co. 

G. E. Ry. Co. 

G. N. of Scotland Ry 
G. N. Picc. & Bromp 
G. N. Ry. Co. 

G. S. & W. Ry. Co. 

G. W. Ry. Co. 

Govt. 

Grdns. . 

II. r. of A. . 

H. L(. . 

1. R. Comrs. . 

Insce. 

J J. . • 

Jud. Act 

K. B. Div. . 

1j. & B. Ry. Co. 

L. & N. E. Ry. Co. 

L. & N. W. Ry. Co 
L. & S. W. Ry. Co. 

L, & Y. Ry. Co. 

L B 

L. B. & *S. C. Ry. Co 
L C 

E. C. & b. Ry. Co. 

L. C. C. 

L. Elec. Ry. Co. 

Li. G. Board . 

Ij. . . . 

JLj.JJ' . . . 

L. M. & S. Ry. Co. 

L. T. &. S. Ry. Co. 

M. S. Act 

M. S. & L. Ry. Co. 
Mags. 

Mentd. . 

Met. Dist. Ry. Co. 
Met. Ry. Co. . 

Mid. G. W. Ry. Co 
Mid. Ry. Co. . 

Mtge. 

Mtgee. . 

Mtgor. . 

N. B. By. Co. 

N. E. Ry, Co. 

N. P. . 

N. P. . 

Ord. • • 

Overd. . . 


for Distinguished. 

,, Divisional Court. 


. Co 

ton Ry. Co 
of Ireland 


99 


99 

99 

99 

99 

99 

99 

99 

99 

99 

99 

99 

99 

99 

99 

99 

99 

99 

99 

99 


99 

99 

99 

99 

99 

99 

99 

99 

99 

99 

99 

99 

9 9 

^9 

9 9 

9 9 

^ 9 

9 9 

99 

99 

99 

99 

99 

99 

99 

99 


99 
99 
99 
9 9 
99 


Ecclesiastical Commissioners. 

Ecclesiastical Court. 

Exchequer Chamber. 

Ex parte. 

Exchequer. 

Executor. 

E xecutorship. 

Explained. 

Extended. 

Executrix. 

Fieri facias. 

Followed. 

Glasgow & South Western Railway Co. 

Great Central Railway Co. 

Great Eastern Railway Co. 

Great North of Scotland Railway Co. 

Great Northern, Piccadilly & Brompton Railway Co. 
Great Northern Railway Co. 

Great Southern & Western Railway Co, of Ireland. 
Great Western Railway Co. 

Gk)vemment. 

Guardians or Guardians of the Poor. 


,, High Court of Australia. 
House of Ijords. 


Inland Revenue Commissioners. 

Insurance. 

Justices. 

Judicature Act. 

King’s Bench Division. 

London & Brighton Railway Co. 

London & North Eastern Railway Co. 

London & North Western Railway Co. 

London & South Western Railway Co. 
I^ancashire Yorkshire Railway Co. 

Local Board. 

London, Brighton & South Coast Railway Co. 
Lord Chancellor. 

London, Chatham & Dover Railway Co. 

London County Council. 

London Electric Railway Co. 

Local Government Board. 

Lord Justice. 

Lords Justices. 

London, Midland & Scottish Railway Co. 
London, Tilbury &. Southend Railway Co. 

Merchant Shipping Act. 

Manchester, Sheffield & Lincolnshire Railway Co. 
Magistrates. 

Mentioned. 

Metropolitan District Railway Co. 

Metropolitan Railway Co. 

Midland Great Western Railway Co. 

Midland Railway Co. 

Mortgage. 

Mortgagee. 

Mortgagor. 


,, North British Railway Co. 
,, North Eastern Railway Co. 
,, Not Followed. 

,, Nisi Prius. 

,, Order, 

,, Overruled* 
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P. o. . 

Petn, • 
Pltf. 


for Privy Oounoil. 

Petition or Election Petition. 
Plaintiff. 


B. Div. 

'Qu* • 


Queen’s Bench Division. 
,, Queer e. 


B. O. • 

1%. 33. O. • 

R, S. A. 

B. S. O. 

Bj. S. O. • 

Befd. 

Begn. of Trade Mk. 
Begr. of Trade Mks 
Besp. 

Bestg. . 

Bevsd. . 

Bevsg. . 

By. Co, 


,, Bural CJouncil. 

,, Rviral District Council. 

,, Rural Sanitary Authority. 

,, Revised Statutes of Canada. 

,, Rules of the Supreme Court, 1883. 
, , Referred. 

,, Registration of Trade Mark. 

,, Registrar of Trade Marks. 

,, Respondent. 

, , Restoring. 

, , Reversed. 

,, Reversing. 

Rail. Co. or Railway Co. 


S. C. . 

S. C. (name of colony following) 

S. E. . 


S. E. & C. Ry. Co. 
S. E. Ry. Co. 

S. P. 


s.s, 

Sched. . 


j^CE. . . 

Sect. 

Set. Land Act 

^ttlmt. 


Soc. 

Soc, Anon. 
Solr. 


,, Same Case. 

,, Supreme Court of a Colony. 

,, Settled Estates. 

,, South Eastern & Chatham Railway Co. 
,, South Eastern Railway Co. 

,, Same Point. 

,, Steamship. 

,, Schedule. 

,, Scire facias. 

, , Section. 

,, Settled Land Act. 

, , Settlement. 

,, Society. 

,, Soci6t4 Anonyme, etc. 

,, Solicitor. 


Trade Mk, 
Tram. Co. 


,, Trade Mark. 

,, Tramways Company, 


U. C. . 

XJ. D. C. 

IJ. S. A. 

Union Assmt. Com. 
Urban S. A, . 


,, Urban Council. 

,, Urban District Council. 

,, United States of America. 

,, Union Assessment Committee. 
,, Urban Sanitary Authority. 


V.-C. 


,, Vice-Chancellor. 


Workmen’s Comp. Act 


Workmen’s Compensation Act. 




MEANING OF TERMS 

USED IN CLASSIFYING ANNOTATING CASES. 


Thes different expressions used to describe the effect of the annotating cases have the 
following meanings, and the classification of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as “ Mentioned,” are grouped according to the points in the case which they annotate : 
within these groups they are listed chronologically, except such as are classified as 
** Referred to,” which come at the end of the group and are arranged inter se in chrono- 
logical order. Cases which annotate the annotated case generally are grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cases 
classified as ” Mentioned ” arranged chronologically inter se. The terms iised in classi- 
fying the annotating cases are as follows : — 

” Applied ” (Apld.). — This expression is used to denote the fact that the principle of law 
emmciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

” Approved ” (Apprvd.). — This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 

” Considered ” (Consd.). — This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

” Distinouished ” (Distd,). — This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

” Doubted ” (Dbtd.). — This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

” EXPLAlliED ” (Expld.). — This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious 

on the face of the report. 

** Extended ” (Extd.). — Compare ” Applied,” supra. 

** Followed ” (Polld.). — This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantially identical in the two cases. 

” Not Followed ” (N.F.). — Compare ” Followed,” supra, to which it is the adverse. 

” Overruled ” (Overd.). — This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 

** Referred ” (Refd.), — This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no deUcate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

“ Mentioned ” (Mentd.). — This expression is used only where none of the foregoing teims 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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Part I. — In General. 


Note. — In thin Part Succession Duty Act, 1853 
{c. 51), Custoins and Inland Revenue Act, 1881 
(c. 12), Customs and Inland Revenue Act, 1880 
(c. 7), Inland Revenue Regulation Act, 1890 (c. 21), 
Finance Act, 1894 {c. 30), Finance Act, 1890 (c. 28), 
Finance Act, 1900 (o. 7), Finance Act, 1907 (c. 13), 
Finance (1009-1910) Act, 1010 (c. 8) arc rejerred 
to as 1853 Act, 1881 Act, 1889 Act, 1890 Act, 1894 
Act, 1890 Act, 1900 Act, 1907 Act, 1909-1910 Act 
respectively. 

Sect. 1 .—INTERPRETATION AND APPLICATION 

OF TERMS. 

See, generally, 1894 Act, Part I., ss. 1-24. 

1. Interpretation — Incidence of duties.] — 

(1 ) Foreign bonds & certiti cates po,yabl(‘ to bearer, 
passing by delivery, & marketable on the London 
Stock Exchange are, when physically situate in 
the United Kingdom at the death of the owner, 
liable to estate dut y under 1 894 Act, even though 
the deceased was a foreigner domiciled abroad. 

(2) This provision [1894 Act, s. 2 (2)] ade(piat(‘ly 
jirotects the representatives of a person dying 
domiciled abroad, for under the (h^cisions alr(‘ady 
referred to the property of such persons when 
situated out of the United Kingdom would not be 
liable to legacy A succession duty (Loiiu (Ioueli.). 

(3) It may lx; noticed, that it is equally clear 
that the effect of 1894 Act- is to make all the pro- 
perty, whei‘ev(‘r situate, of a person dying domiciled 
in this country, in respect of which legacy & succes- 
sion duty is payable, liable to estate duty, although 
before the Act it would not have been liable to 
probate duty except so far as it was situate in this 
country (Lord Gorell). 

(4) Legacy & succession duties fall upon the 
benefits received by survivors on their accession 
upon a death. Estate duty falls upon tin? ju'o- 
perty passing upon a death, apart from its destina- 
tion. 1894 Act is in that respect analogous not 
to tlu; legacy & Succession Duty Acts, but to the 
old Probate Duty Acts, which it supersedes in so 
far as they cover common ground. No doubt the 
('state duty covers mon^ than did the prob.ate 
duly. Also it is i^ossible, though no instance has 
been ('stablished in regard t-o personal property, 
that the probate duty may in some point extend 
beyond the ambit of the estate duty. Put in the 
main the class of property once liable to the one 
duty is now liable to the other, & both proceed, 
not upon any assessment of benefit arising upon 
the death of this or that particular jjerson, but 
upon the value of the property which passed upon 
the death of the deceased (Lord Loreburn, G.). 

(5) S. 0 (2) of that Act [1894 Act] expressly 
provides that exor. of deceased shall pay the estate 
duty in respect of all i)ersonal property, whereso- 
ever situated, of which deceased was at the time 
of his death competent to dispose in delivering the 
Inland Kevenuo Affidavit (Lord Atkin.son). 

(6) It apijears to me to bo clear that on the 
occasion of delivering this affidavit it wa.s the 
duty of the Inland Revenue to see to it that estate 
duty was paid (Lord Shaw). 

(7) The principle that domicil governs the 
liability to legacy & succession duties, has, as to 
personalty within the jurisdiction, no concern 
with the estate duty as it had no concern with the 
probate duties (Lord Loruburn, C.). 


(8) It is difficult, if not impossible, to suggest 
any case in which with regard to i)er.sons (l}'ing 
after the commencement of 1894 Act the new 
duty is not sub.stituted for the old probate duti(is 
(IjORD GOREEE)- — WiNANS V. A.-O., [1910] A. (J. 
27 ; 79 L. J. K. B. 150 ; 101 L. T. 754 ; 20 T. L. R. 
133 ; 54 Sol. Jo. 133, H. L. ; affg. 8. C. suh noni. 
WINAN.S V. R., [1908] 1 K. B. 1022, C. A. 
Annotations ; — As to (1) Refd. ]{c Maiichoster, Duiicannoii v. 

Manchester, [1912] 1 Ch. 540. As to (4) Refd. A.-G. v. 

J’cek. [1912] 2 K. B. 192 ; Aveiy, Pinseiit v. Avery, 

I1913J 1 Ch. 208; A.-G. v. ffnrns, [1922J 1 K. B. 491. 

Uencmlly, Mentd. A.-G. x\ Till (1909), 5 Tax Cas. 440. 

2. Legacy Duty Acts — In favour of 

subject.] — Hobson v. Neale, No. 309, j)ost. 

3. Popular meaning of words — Not 

technicalities — 1894 Act.] — Lord Advocate v. 
Moray (Countess), No. 200, jwst. 

4. Substance of transactions— Not forms 

of conveyancing — 1894 Act & Succession Duty 
Acts.] — Lethbridge v. A.-G., No. 99, post. 

5. “ Death duties — Includes succession 
duty.] — A testatrix directed “ the death duties 
payalJe out of my (estate ” to bo paid out of a 
si)ecific fund ‘.--Held : (1) this was an “ oxprc.ss 
provision ” within 1890 Act, s. 19 (1), so that the 
settlement estate duty on chattels settled by the 
will was 34ayablo out of the specific fund. 

(2) A direction to pay “ the death duties pay- 
able out of my estat e ” out of a sjiocilic fuud, would, 
primd facie, include all death duties, settle- 
ment estate duty as well as estate duty (Swinfex 
Eady, J.).—Re Cayley, Awdry v. Cayley, [1904] 
2 Ch. 781 ; 74 L. J. Ch. 31 ; 91 L. T. 743 ; 53 
W. R. 200. 

Annotations : — As to (2) Refd. Re Turnbull, Skipper r. ^yado 

(1995). 49 Sol. .lo. 417 ; Re Kennedy, ([orhoakl v. Ken- 

jKidy. []91()] 2 Ch. 379 ; Re Hampton, Hampton v. Mawer 

(1918), ()2 Sol. Jo. 585. 

6. Although legacy duty expressly 

named.] — Where t estator stated in his will “ the? 
following legacies 1 give free of legacy duty, which 
is to be borne by my residuary estate,” & then 
proceeded to leave numerous pecuniary & specilic 
legacies to vari{3us persons other than his sist('r, 
&■ tlum devised & bequeathed his j)roi)erty at W. 
to his sister, A his residue to his trustees on trust 
to .sell A pay, inter alia, his death duties, A the 
residue to certain residuary legatees : — Held : the 
words ” death duties ” must here be taken to 
include succession duty, A the earlier provismii 
as to payment of legacy duty was redundant.— 
Re Hampton, Hampton v. Mawer (1918), (32 Sol. 
.To. 585. 

.] — See Law of Property Act, 1922 (c. 10), 

s. 188 (20). 

Estate duty.] — See Part II. 

Settlement estate duty.] — Sec Part HI. 

Legacy duty.] — See Part IV. 

Succession duty.] — See Part V. 

Account duty.] — See Part VII. 


Sect. 2.— MANAGEMENT OF DUTIES. 

See 1853 Act, s. 9 ; 1881 Act, s. 20 (1) ; 1889 
Act, s. 9 (1) ; Inland Revenue Regulation Act, 
1890 (c. 21), s. 1 (2); Finance Act, 1921 (c. 32), 
s. 03. 



G Estate and Other Death Duties. 


Sect. 3. -COMPOSITION OF CLAIMS. 

See 1804 Ad, s. 13 (1) & (2) ; Finance Act, 1917 
(c. 81), R. 34 ; Finance Act, 1918 (c. 15), s. 42 ; 
Death Duties (Payment in Exchequer Bonds) 
Regulations, 10H5 ; Death Duties (Payinent in 
Securities) Regulations, 1917; Death Duties, etc. 
(Payment in Securities) Regulations, No. 2, 1918 ; 
Death Duties, etc. (Payment insecurities) Regula- 
tions, 1919 ; Death Dut ies (Payment in Securities) 
Regulat ions, 1 92 1 . 


Sect. 4.— REMISSION OF DUTY AND INTEREST. 

See 1894 Act, ss. 8 (11), 15 (2) ; 1890 Act, s. 18 
(3) ; 1907 Act, s. 13 ; 1909-1910 Act, 1910, s. 03 ; 
Finance Act, 1921 (c. 32), s. 34 ; Naval Discipline 
Act, 1800 (c. 109) ; Naval Discipline Act, 1884 
(c. 39), s. 7 (2) ; Army Act, 1881 (c. 58) ; Army 
(Annual) Act, 1885 (c. 8), s. 8 (2) ; 1900 Act, 
s. 14 (1) ; Finance Act, 1919 (c. 32), s. 31 ; Finance 
Act, 1921 (c. 32), s. 43 ; Death Duties (Killed in 
War) Act, 1914 (c. 70) ; Finance Act, 1918 (c. 15), 
s. 44 ; Finance (No. 2) Act, 1915 (c. 89), s. 40 ; 
Finance Act, 1917 (c. 31 ), s. 29. 


Part II. — Estate Duty. 


Note. — 7n this Pad Finance Act, 1894 (c. .30), 
Finance Act, 1890 (r. 28), Finance Act, 1898 (c. 10), 
Fmance Act, 1900 (c. 7), Revenue Act, 1903 (c. 40), 
Finance Act, 1907 (c. 13), Finance (1909-1910) 
Act, 1910 (c. 8). Finance Act, 1912 (c. 8), Finance 
Act, 1911 (c. 10), Finance Act, 1920 {c. 18) are 
referred to as 1894 Act, 1890 Act, 1898 Act, 1900 
Act, 1903 Act, 1907 Act, 1909-1910 Act, 1912 Act, 
1911 Act, 1920 Act respectively. 


Sect. 1.— IN GENERAL. 


Sec 1894 Act; 189(J Act; 1900 Act; 1907 
Act; 1909-1910 Act; 1912 Act; 1914 Act; 
1920 Act ; Revenue Act, 1903 (c, 40). 

7. Incidence of duty^ — Falls on property.] — 
WrxANS V. A.-G., No. 1, ante. 

8. On inheritance as a whole — 1894 

Act.] — Re 1*arker-.Jervjs, Salt v. Locker, No. 
201, post. 

9. Duty payable In succession — On subject- 
matter of succession — 1889 Act, ss. 5, 6.] — Under 
a marriag(? settlement, pei-sonal property, valued 
at the deatli of the settlor at £20,075 was settled 
{inter alia) upon the wife for life, & upon her 
children absolutely on their attaining 21 yeai’s of 
age or on their marriage. Upon the death of the 
settlor the wife succeeded to the life interest in the 
property. The value of her interest, taken on tlie 
basis of an annuity, ^vas admittedly estimated at 
less than £10,000, & there being nine children 
entitled in remainder tlieir several intere.sts in the 


corpus of £20,075 clearly in no ca.se exceedec 
£10,000. The trustec^s having duly pre.sented onf 
account for the several succession duties, al 
chargeable at the same rate of one per cent., tin 
Comp! roller of Legacy & Succession Duties claimec 
further “ estate duty,” h' viable under above sects, 
upon the value of any succe.ssion exceeding £10,000 
The trustees declinecl to pay, on the ground that 
none of the beneficiaries individually succeedec 
to personal property exceeding £10,000 in value 
Held .* (estate duty was paj'^able on the grounc 
that the term “succession” in above sects 
^plied to the subject-matter of the succession 
not to the individual interests of tlie severa 
successors, & consequently the corpus of tlu 
estate being valued in excess of £10,000, estaU 
duty must be paid as upon a succession the valu< 
of which exceeded that amount . — A.-fl. v 4ber 
DARE (Lord), (1892] 2 Q. B. 084 ; 01 L. j.\}. B 


10. ‘‘Equitable charge ’’—Real Estate Charges 


Act, 1877 (c. 34).] — The charge, created by 

Finance 1894 Act, s. 2 (1), w'hereby estate duty is 
charged upon i)roperty, is an “ equitable charge ” 
within 1877 Act. 'NMiere, therefore, land de- 
scended on an intestacy in 1904 to B.,who himself 
died intestate in 1907 without having paid the 
estate duty, which became payable on the death 
of Ills predecessor x—Held : above Act applied, tSt 
B.’s heir-at-law was not entitled to have the land 
exonerated from payment of the duty by the 
personal estate . — Re Bowerman, I^obter v. 

19081 2 Ch. 340 ; 77 J.. .T. Uli. 594 ; 

99 L. T. 7. 


.^IXT. 2.— AS DISBURSEMENT OR TESTA- 
MENTARY EXPENSE. 

11. Whether a disbursement — Within Solici- 
tor’s Act, 1843 (c. 73), s. 37.] — A payment for pro- 
bate duty made by a solr. on behalf of his client 
is a “ disbursement ” within above Act, is 
properly included in his bill of costs . — Re liAMii 
(1889), 23 Q. B. D. 5 ; 58 L. .1. Q. B. 455 ; 37 
W. R. 500, D. U. 

Annotation : — Overd. lie Kingdon & Wilson, [1002] 2 Ch. 
242. 

12. — — -.]—(!) A i)ayment foj* estate 

duty made by a solr. on behalf of liis client ought 
not to be included in Ids bill of costs as a “ dis- 
bursement ” within the above sect. 

Re Land), No. 11, ante, overd. 

(2) Estate duty is not like j)robate duty mei*ely 
a stamp duty, but is a duty for which the exor. is 
personally accountable . — Re Kinudon & Wilson, 
[19021 2 Uh. 212 ; 71 L. .T. Uh. 004 ; 80 L. T. 039 ; 
50 W. R. 533 ; 18 T. L. R. 588 ; 40 Sol. Jo. 502, 
C. A. 

Annotations : — Mentd. i?c Buckwell & Berkeley, [1902] 2 Ch. 
596 ; Re Grant, Bidcraig, [1900] 1 Ch. 124. 

13. A testamentary expense — In respect of 
personal property — Competence to dispose of at 
death.l — Re Clemow, Ypjo v. Clemow, No. 191, 
post. 

14. In respect of realty.]— S harman, 

Wright v. Sharman, No. 203, post. 

15. Legacy charged as realty.] — He 

Spencer Cooper, Fofi v . Spencer Cooper, No. 
204, post. 

16. Property not passing to executors — 

Under general power of appointment.] — lie Dixon, 
Penfold v. Dixon, No. 211, post. 

17. Personal annuity.] — By his wiU tes- 

tator gave to his wife so long as she should remain his 


PART II. SECT. 2. 

a. A testamentary expense.] — The 
stamp duty payable under Stamp 
Duties Act, 1898, & the c<jr 2 )'ns com* 


mission payable under Perpetual 
Irustce Co. (Ltd.) Act, are testa* 
mentary expenses. — ^Wynpiiam v. 
Maokknztk (1918), 25 C. L. R. 172.— 

AUS. 


b. .] — Estate duty is included 

in the term testamentary expenses.” 
— Re Holmks, Bkktitam v. Holmkh 
(1913), 32 N. Z. L. R. 577.— N.Z. 
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widow an annuity of £500, & ho declared that this 
annuity should bo a first chai>;e on all his freehold 
properties at G. He gave various legacies, & then 
devised & bequeathed all his real & p(3rsonal estate 
not thereby otherwise disposed of upon trust for 
sale & conversion, & out of the proceeds to pay his 
funeral & testamentary expenses & debts & 
legacies, & to stand possessed of the residuary 
trust moneys upon certain trusts. The G. 
property passed to the trustees under the residuary 
devise : — Held : upon the true construction of the 
will, the annuity was not a rentcharge, but was a 
personal annuity secured by a charge on the G. 
property, & the estate duty on it must bo paid by 
the exors. as testamentary expenses . — Re Tren- 
CHARD, Trenchard V. Trenchard, [1905] 1 Oh. 
82 ; 74 L. J. Oh. 135 ; 92 L. T. 205 ; 53 W. R. 
235. 

Annotation : — Consd. Re Spencer Cooper, I’oi; v. Spencer 

Cooper, [1908] 1 Ch. 130. 

18. Payable by executors.] — Re Puelen, 

Parker v. Pullen, No. 208, post. 

19. Not on donatio mortis causa.] — 

(1) The subject-matter of a donatio mortis causa is 
“ i^u’operty which does not pass to the exor. as 
such ” within the 1894 Act, s. 9 (1), If, therefore, 
the exor. pays the estate duty upon it, he wall be 
entitled to recover from the donee the amount of 
the duty so paid, which, under above sub-sect, 
will be a first charge on the subject-matter of the 
donation. Estate duty on the subject-matter of 
a donatio mortis causa is not a testamentary ex- 
pense, & therefore, is not payable by the exor. 
under a direction in a will to pay “ testamentary 
expenses ” out of the testator’s residuary estate. 

(2) Qu.: is tlio subject-matter of a donatio 
mortis causa property “ of which the deceased was 
competent to dispose at his death ” within 1894 
Act, s. 0 (2 ). — Re Hudson, Spencer v. Turner, 
[1911] 1 Ch. 206 ; 80 L. J. Ch. 129 ; 103 L. T. 718. 

Annotation: — As to (1) Refd. O’Grady v. Wilmot, [1916] 2 

A. C. 231. 

20. Bequest of legacies — Immediate & 

deferred.] — Testatrix, who made her will in 1896 
& died in 1919, bequeathed several legacies, some 
of which were immediately payable <fc others were 
only payable upon the death of the tenant for 
life. She directed her exors. to pay “ testa- 
mentary expenses, including death duties ” : — 
Held : none of the legatees were entitled to have 
the duties payable under 1909-1910 Act, s. 58 (2), 
on their respective interests discharged out of the 
residuary personal estate . — Re Massey, Ram v. 
Massey (1920), 90 L. J. Ch. 40 ; 122 L. T. 076 ; 
64 Sol. Jo. 308. 

Effect of direction to pay testamentary 

expenses.] — See Nos. 177, 182, 186, post, & 
Sect. 9, sub-sect. 1, D., post. 


Sect. 3.— WHAT PROPERTY CHARGEABLE. 

Sub-sect. 1. — Property which Passes. 

A, In General. 

See 1894 Act, ss. 1, 2, 6 (5), & 22 (1). 

21. Property passing on death — & changing 


hands.] — Cowley (Earl) v. Inland Revenue 
CoMRS., No. 27, posf. 

22. .] — Inland Revenue Comrs. 

V. Priestley, No. 30, post. 

23. Not individuai interests.] — A.-G. v. Aber- 
DARE (Lord), No. 9, ante. 

B. Settled Properly. 

See 1894 Act, ss. 1, 5 (5), 22 (1) (3) & 24 ; 
Settled Land Act, 1882 (c. 38), s. 2. 

24. What amounts to settlement— -Construed 
with Settled Land Act, 1882 (c. 38), s. 2.] — A.-G. 
V. Owen, A.-G. v. Coulson, No. 290, post. 

25. .] — Re Campbell, No. 292, post. 

26. Settlement brought to an end prior to 
death — Surrender of interest by life tenant — To 
remainderman.] — (1) The tenant for life of settled 
property with a power of appointment appointed 
the property to her son subject to her own life 
interest ; by a subsequent deed she surrendered 
her life interest to the trustees of the settlement 
“ to the end & intent that such life interest may 
merge in the interest in remainder of ” her son ; <to 
died more than twelve months after : — Held : the 
property did not pass on the death of the tenant 
for life to the rernaindennan within Finance 1894 
Act, s. 1 , or s. 2 (1 ) 6, & estate duty was not payable 
by the remainderman under that Act. 

(2) When cestuis que trust became absolutely 
entitled to the trust funds in possession wdth power 
of disposition without the consent of any other 
pai-tics, the settlement is at an end (IjORD Davey). 

(3) When the mother had passed her life estate 
by a conveyance inter vivos to her son, would 
anybody in the world untainted by technical 
views have said that that estate passed from 
mother to son upon death. Death had nothing to 
do with it. The moment that conveyance was 
made the son . . . might have sold the property the 
next day. Then in what sense has it passed on 
the death ? (Lord Halshury, C.). — A.-G. r. Beech, 
[1899] A. C. 53 ; 08 L. J . Q. B. 130 ; 79 L. T. 505 ; 
63 J. P. 110 ; 47 W. R. 257 ; 15 T. L. R. 86 ; 43 
Sol. Jo. 94, H. I.. ; af/y., [1898] 2 Q. B. 147, C. A. 

Annotations: — As to (1) CoDSd. Cowloy v. I. R. Comrs., 

[1899] A. C. 198. Apld. A.-G. v. Do Pr6ville, [1900] 1 

Q. B. 223. Consd. A.-G. u. Lano Fox, [1924] 2 K. B. 

498. Refd. I. R. Comi’8. r. Priestley, [1901] A. C. 208 ; 

A.-G. V. Montagru, [1903] 1 K. B. 483 ; A.-G. v. Alilne, 

[1914] A. C. 765. Generally, Mentd. A.-Q. v. Grey, 

[1898] 2 Q. B. 534 ; Evans v. Evans, [1904] P. 274 ; A.-G. 

V. Richmond (No. 2) (1908), 78 L. J. K. B. 1. 

27. Mortgage of former settled estates — 

Subsequent settlement of equity of redemption.] — 

Father & son, tenant for life & tenant in tail 
respectively, executed a disentailing deed by whicli 
they granted the estates to a trustee to hold freed 
from the estate tail to such uses as they should 
jointly appoint. In exercise of that power father 
& son mortgaged the estates in fee simple to a co. 
as security for a loan, part of which, was advanced 
for the benefit of the father & part for the benefit 
of tlie son. With part of the loan prior incum- 
brances on the father’s life estate were paid off, & 
the CO. took an assignment of the debts & all the 
assignors’ rights &, powers of recovery as further 
security for the loan. Father & son then executed 
a deed of resettlement by wliich the estates were 


PART II. SECT. 3, SUB-SECT. 1.— A. 

0 . Property “ passing on death ” — 
Life interest left lo widow — Amounting 
to more than £500 per annum.] — A life 
Interest left to the widow of a testator, 
which amoimts to more than £500 
per annum, is chargoablo with duty 
the same as the rest of the estate, 
&, 1b not an ” absolute ” gjft to the 
widow within Deceased Persons’ 
Estates Duties Act, 1885, s. 18. — 


Re Brandon ’sWiix (1888), 6 N. Z. L. R. 
C. A. 158.— N.Z. 

d. Annuity payable out of 

income — RigM to resort to corpus in 
event of deficiency — Not a gift of share 
of corpus.] — ^An annuity bequeathed 
to a wife primarily payable out of 
income, with a light In the event of 
deficiency of income to resort to the 
corpus. Is not an absolute gift of a 
share of the corpus within Deceased 


Persons’ Estates Duties Act, 1881 
Amendment Act, 1885, s. 18. — Re 
iNGLis’WiLL (1890), 8 N. Z. L. R. 28. 

—N.Z. 

PART II. SECT. 3, SUB-SECT. 1.— B. 

0 . Proceeds of policies of insur- 
ance — Fund required to meet annual 
premiums.] — By an inter vivos trust 
disposition Sc assignation a trustee 
conveyed certain property, including 
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Sect. 3 . — What propcrlij chargeable: Sah-serf, 1, 
B.; fmi)-scct. 2, A., B. d: ('.] 

charged with an annuity to the son payable cluring 
the father’s life, & subject tliei-eto •were declared 
to be held in trust for the father for life & after 
his death for the son for life with remainders over. 
Upon the father’s death in 1895 the Crown claimed 
from the son under 1894 Act, estate duty upon 
the gross value of the estates without allowing any 
deduction in respect either of the mtgo. to the co. 
or of the annuity which ceased witli the father’s 
life: — Held: (1) the case fell under 1894 Act, 
s. 1 ; (2) the settled property which passed to the 
son on the father’s death was only tlie equity of 
i*edemption ; (3) estate duty was therefore pay- 
able only on the equity of redemption ; (4) no 

deduction was allowable in respect of the annuity. 

(5) The priuciplo on which 1 894 Act was founded 
is that whenever property changes liands on death 
the State is entitled to step in &; take toll of the 
propei*ty as it passes without i-egard to its destina- 
tion or to the degree of relationship, if any, that 
may have subsisted between deceased <te the person 
or pei-sons succeeding. Sect. 1 gives ellect to that 
principle. Subject to ceiTain exceptions or savings 
it imposes a duty called estate duty upon the 
principal value of all })roperty settled or not 
settled which passes on death. Sect. 2 is merely 
subsidiary A supplemental. It was intended 
a.pparently to sweeq) in a few cases wliich 'were 
thought pcrliaps to be witliin the spirit though not 
within the letter of the proposed enactment or else 
were supposed likely to lead to evasion if not made 
equally subject to estate duty. Sect. 2 therefore 
declares that the expression “ property passing on 
the death of deceased ” shall be “ deemed to 
include ” property classified under four different 
heads. The two sections are mutually exclusive 
(Lord Macnaoiiten).— Cowley (Earl) v. Inland 
Revenue Co^ms., [1899] A. 0. 198 ; 08 L. .1. Q. B. 
435 ; 80 L. T. 301 ; 03 ,T. P. 430 ; 47 W. K. 525 ; 
lo T. L. R. 270 ; 43 Sol. Jo. 348, H. L. ; varying 
S. ^10 nom. Re Cowley’s (Earl) Estate, [1898] 

1 ( 4 . B. 35o, C. A. 

Annotations . . - 

147 ; 

L1901] 

Hawkinp, [1901] i iv. n. 

Asia H90G] 1 K. IL 284. 

As to (j) Consd. A.-(,. V. Dobree, [1900] 1 Q. II. 442 • jee 

Aborgavimny, Ncvill tM, U. coinTS.. [1923] 2 K. B, 18. 

Bodlin 11901] A. C. 208 ; A.-O. r. 

Jioucn, IJJIJJ j iv, H. ; A.-(jr. V. Milne fim4i A 

n-mrfK b ' 

& JloJdo.^ -'-f- I'i' lnn,,,,,! 



gulshed from property passing on death.] —Cowley 
(Earl) v. Inland Revenue Comrs., No. 27, 
ante. 

B. Properly of ivhich Deceased was compelod to 
dispose at his Death. 

See 1894 Act, ss. 2 (1), & 22 (1) & (2). 

29. Property vesting by devise — Devisee pre- 
deceasing testator, leaving issue — Wills Act, 1837, 
c. 26, s. 33.] — Re Scott, No. 127, post. 

30. Interest in expectancy — Marriage settle- 
ment — Wife predeceasing husband.] — (1) By a mar- 
riage settlement personal property was settled in 
trust for the husband for life, after his death for 
the wife for life, after the death of tlie survivor 
for such persons as the wife by deed or will should 
appoint. The wife died, having exercised the 
power of appointment by will. Upon her death 
estate duty was paid under 1894 Act in respect of 
her expectancy, upon the principal value of tlu^ 
settled propeHy, the value of h(u* husband’s life 
interest being deducted. Upon the husband’s 
deatli the Crown claimed estate duty again upon 
the principal valm; of the settled property. 'J’lui 
settlement trustees paid the claim, but afterwards 
petitioned for the return of the amount, less the 
value of the husband’s life interest, alleging 'Uiat 
on his death estate duty became i>ayable (if at all) 
only on the value of his life inter(\st : — Held : 
estate duty having been paid upon the settled 
property since the date of tJie settlement, namely, 
upon the wife’s death, s. 5 (2) of 1891 Act exenipte(l 
the settled property from estate duty until the 
death of a person wlio was at the time of his deatli 
or had been at any time during tlu; continuance of 
the settlement competent to dispose of tlie pro- 
peit-y, & the husband not being such a person, the 
trustees were entitled to a return of the amount 
for which they petitioned, k. if tliey had claimed 
the return of tlie whole sum they liad paid ujion 
the husband’s death they would have been entitled 
to it. 

(2) The wife died in the lifetime of lier husband. 
On her death . . . there was no “ passing ” of 
property within the meaning of s. 1 takim by itself. 
No property changed hands. . . . But under 
s. 2 (a), taken in conjunction with s. 1, estate 
duty became liable in respeid of the settled firo- 
perty as being jiropcrty of wliicli, at the tinier of 
lior death, Mrs. S. was competent, to dispose 
(Lor]> Macnagiiten). — Inland Rex enue (!omrs. 
V. Rriestley, [1901] 7\. (]. 208 ; 70 L. .1. 1\ C. 11 ; 
84 L. T. 700 ; 49 W. R. (157 ; 17 T. L. R. 507, J 1. J .. 


Sub-sect. 2.— Pjioppjrty which is Dlkmed to 

Pass. 

A. In General. 

2 (1) ; 1909-1910, 1910 Act ; 
) (4) ; 1900 Act, ss. 11 (1), 

1881 Act, 8.38(1 )& ( 2 ); 


1889 Act, s. 11 (1). 

28. Property “ 


[0 


deemed to pass ” — Dlstln- 


fouj irwurance policies upon his life 
to tnistoes for behoof of his daiightcis 
In liferent & their issue in foci ThS 
truBteea were directod to pay the 
necessary to keep the 
poUcies in force, but were also em- 
powered, at their discretion, to sue 
surrender the policies. Thev 
paid the nremlums out of the tmHt 
i^ds until the trustee’s death, when 
the proceeds of the policies were paid 
over to them :~Hcld : the proceeds 
of the policies, & such portion of the 


.Hnnoiaiions : — ns lo uonsa. Jcr A very, lUnscnt r. Avery. 

[1913] 1 Ch. 298. Reid. A.-G. Londcsborooffh, [199.'')] 

1 K, B. 98. 

31. Reversionary Interest in’ settled fund.] — 

(1) Under a settlement made in 1902 certain funds 
•vyerc vested in trustees upon trust for testator for 
life & on his death for his widow for life, & subject 
thereto, for testator absolutely. By his will 
dated in 1907 testator disposed of his interest in 
the settled funds. Upon his death in 1908, 
leaving his widow surviving, the question arose 
whetlier the e.state duty upon testator’s rover- 


truBt estate as had boon required to 
pcid an annual income sumcient to 
meet the premiums, were liable to 
estate duty, as being property which 
passed on the truster^ death. — 
IXI.AND KeVTJNUK COMIVS. V. ScOTT’S 

IBUSTEEH, [1918] S. c. 720. — SCOT. 

^Jh payable after death of 

settlor — Umier covenant in marriage 
8e«iemcwi.]—Duty is payable under 
A I ‘arsons’ pfstates Duties 
«ioney payable after his 
ocath, out of the estate of a settlor. 


dying after the coming into forco of 
the Act, under a covenant & ohargo 
contained in a marriage sottloniont 
executed by him before the coming into 
force of the Act . — He Cbawi'ord ( 1 892 ), 
10 N. Z. L. H. 193.— N.Z. 

PART. II. SECT. 3, SUB-SECT. 2.-B. 

g. Gifts from husband to wife — 
Unrevoked at death of donor .] — A 
husband who had stante matrimonio 
gifted a sum of money to his wife, 
died some years afterwards, without 
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sionary interest in Uio settled funds was payable 
out of his residuary personal estate as testa- 
mentary expenses, or out of the settled funds : — ■ 
Held : as between the beneficiaries under the will 
the duty was payable out of the rt'siduary personal 
estate. 

(2) It is perfectly clear that the reversionary 
interest in the settk^d fund formed part of testator’s 
estate which h<i was competent to dispose of at 
his death (Cozens- IIaiidy, M.R.)- — Avery, 
PiNSENT V . Avery, [1913] 1 Ch. 208 ; 82 L. J. Ch. 
434 ; 108 L. T. 1 ; sub now. Re Avery, Pinsent 
V. Avery, Wright v. JMARGHir.oMAN, 57 Hoi. Jo. 
112, C. A. 

32. Property settled by statute — Tenant in 
tail.] — Under private Acts of Parliament K. 
became entitled to certain real estate at C. : — 
Held : R. was tenant in tail was competent to 
<lispose of the C. f^states at the dat(^ of his death 
witJiin 1894 Act, s. 2, & on his death esta(,e duty 
became payable on the prineJpal value of those 
estates. — A.-G. v. Richmond (Duke) (No. 2), 
[1907] 2 K. R. 910 ; 7(5 L. J. K. R. 1049 ; 97 L. T. 
791 ; 23 T. L. R. 742 ; 51 Sol. Jo. 701. 

33. Property situate out of United Kingdom - 
Deceased having limited power of appointment., — 
— Testator who was domiciled in England had 
property situated in the United Kingdom & also 
in America. In 191(5 lie settled Jus American 
l^roperty upon certain trusts for his issue. 'J'Jie 
settlement iirovid(Hl tJiat the settlor might, with 
the consent of the trustees revoke it cV: appoint tlie 
property for the benelit of liimself or any of his 
children. By a supplemental deed he revokcnl the 
settlement in part <te appointed declared that 
after his death tlie trustees should {ittler (din) out 
of the trust fund raist^ A pay to the exors. of his 
English will the amounts paid by tin; exors. for 
any English death duties payable on liis death k> 
directed by the will to Ixi paid by tin*- exors. In 
1917, he made an English vdll, expressly providing 
that it was not thereby intended to dispose of any 
of his American property, he directed that all 
English death duties jiayable on or by reason of 
his death should be paid by his exors. out, of moneys 
made available ai)plicabl<5 in that behalf by the 
American settlement <fc the supplemeuital <hjed. 
Upon the death of testator, in 1919, the A.-G. 
filed an information claiming :x declaration that 
such part of the Anuaievan ti’ust fund as was 
required for the payment of the English di^ath 
duties formed part of the residuary estate of testa- 
tor & was liable to estate duty legacy dut y 
Held : the property in que.stion passed on the death 
of testator und(ir Finance Act, 1894 (c. 30), s. 1, 
but being situate out of the United Kingdom, by 
sect. 2, sub-sect. 2, it was only liable to estate duty 
“ if under the law in force before the passing of 
the Act legacy duty was payable in respect thereof 
or would be xiayable but for the relationshiii of 
the person to whom it passes.” 

Under Revenue Act, 1845 (c. 70), s. 4, “ every 
gift by any will or testamentary instrument of any 
person, which by virtue of any such will or testa- 
mentary instrument is or shall be payable, or shall 
have effect or be satisfied out of the personal or 
movable estate or effects of such person, or out 
of any personal or movable estate or effects which 
such person hath had or shall liave had i^ower to 
dispose of ” shall be chargeable with legacy duty. 
In this case none of the conditions mentioned in 
that sub-sect, were fulfilled & legacy duty was 


therefore not payable ; & consequently estate duty 
also was not payable. — A.-G. v. Astor, [1923] 2 
K. B. 157 ; 92 L. .T. K. B. 515 ; 129 L. T. 110 ; 
39 T. L. R. 250, 0. A. 

.] — See Sect. 3, sub -sect. 3, pos/. 

Gifts mortis causa.] — See Sect. 3, sub-sect. 2, 
R. (a), post. 

C. Inlrrcst in Property Limited to cease, on Deceased's 

Death. 

H'ccl894 Act,s.2 (1),&,7 (7) ; 1900 Act, s. 11 (1) ; 
1909-1910 Act, s. 59 (1) ; 1914 Act, s. 14. 

34. Interest only as holder of office —Trustee.] 
— A.-G. V . Eyres, No. 297, post . 

35. Interest in goodwill of partnersWp.] — A 
father &; his two sons carried on the business of 
lace manufacturers under a deed of partnershix) 
which included covenants to the following effect : 
Neither of the sons was, without the consent of the 
father, to be directly or indirectly engaged in any 
trad<‘. or business except on account for the 
benefit of the x)artnership ; both the sons were 
bound to give so much time & attention to the 
busiru^ss as the proj^cr conduct of its affairs re- 
quired ; the father was not bound to give more 
time or attention to the business than he should 
think Jit ; if the father should die his share was 
to accrue to the sons in equal shares, subject only 
to their juiying out to Ids representatives the value 
of his share & interest at his death as ascertained 
by an account to be made as on the day of his death 
with all proper valuations, but without any valua- 
tion of or allowance for goodwill, which goodwill 
was to accriK^ to the sons in equal shares. The 
father died. The value of his share & intei'i^st at 
his death was ascertained by an account taken as 
directed by the deed of partnership without any 
valuation of or allowance for goodwill. The share 
& interest so asccudained amounted to a large sum, 
& estate duty was paid on that sum. The Crown 
claimed estate duty on the value of the father’s 
share in the goodwill on the ground that it was 
(a) property which passed on the death of the 
father within 1891 Act, s. 1 (2)(&), or(b) property 
in which the deceased had an interest ceasing on 
his death in which .a benefit accrued or arose to 
tlie sons by the cesser of that interest within 
s. 2 (1) (6) of that Act, or (c) property passing under 
a settlement by deed whereby an interest for life 
was reserved to the father, & therefore property 
which would be riiquired on the death of the father 
to be included in an account under 1881 Act, 
s. 38, as amended by 1889 Act, s. 11, as further 
amended by k, within the provision of 1894 Act, 
s, 1 (2) (c),or (d) an interest jn'ovided by the father 
in which a beneficial interest accrued or arose by 
survivorship on his death within s. 2 (1) (d) of the 
Act. The ct. deciding on the evidence that the 
goodwill of the business was of small value : — ■ 
Held : (1) having regard to the obligations of the 
sons under the partnership deed, the share k 
interest of the father in the goodwill of the business 
passed on the death of the father to the sons by 
reason only of a bond fide purchase for full con- 
sideration in money’s worth paid to the father for 
his own use & benefit, within 1894 Act, s. 3 (1) ; 

(2) this was a question for the ct., & not for the 
Comrs., under s. 7 of 1894 Act, to determine ; 

(3) the share <te interest of the father in the goodwill 
of the business was not (a) property which passed 
on the death of the father within s. 1 of 1894 Act, 


liaving taken any stops to revoke the I was at the date of his death competent Tbustkes, [1907] S. C. 800 : ^ 14 
donation : — -Held : the sum was pro- j to dispose, & estate duty was payable. -Sc. Ji. H. 514 ; 14 S. E. T. 940. ■ 
perty of which the deceased husband I — Loud Advocatk r. Guxnino’s SCOT. 
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Sect, 3 . — What 'property chargeahlc : Suh-sect. 2, (7. 


nor (b) an interest fnr life resi'rved to the father 
within 1881 Act, s. 38, as amended by 1889 Act, 
s. ]J, & as further amended by & within 1894 
Act, s. 2 (1) {e), of that Act, nor (c) an interest 
provided by the deceased within s. 2 (1) (d) of that 
Act ; (4) it was a benefit accruing or arising t-o the 
sons by tlu; (Xhsser of an interest which the father 
had in property & which ceased on liis death, 
within s. 2 (1) (h) of that Act. — A.-G. v. Boden, 
[1912] 1 K. B. 539 ; 81 L. J. K. B. 704 ; 105 L. T. 
247. 

Annotations : — As to (1) Consd. Baker v. I. R. Comrs., [1923] 
1 K. B. 323. Refd. A.-G. v. Sandwich, [1922] 2 K. B. 500. 

36. Interest as annuitant — Charged on testa- 
tor’s residuary estate.] — A testator who died before 
the commencement of 1894 Act, by his will be- 
queathed his real personal estate to trustees for 
sale & investment, & for payment out of the annual 
income thereof of an annuity to his wife, &, 
subject to the annuity, to his eight children, 
equally, & after the death of his wife t-o divide the 
trust fund among the children in equal shares ; 
but if the fund exceeded a certain specilied sum, 
ihen to divide eight-ninths of such excess among 
the children, A- to pay the remaining ninth to 
certain of her persons. The wife died after above 
Act had come into operation : — Held : estate duty 
was only payable on the one-ninth share of the 
excess of the trust fund over the specified sum & 
on the benefit which accrued to the children by 
the cesser of the annuity, since that was the only 
property passing on the death of his wife. — He 
Townsend, [1901] 2 K. B. 831 ; 70 L. .1. K. B. 
704 ; 84 f.. T. 714 ; 05 J. P. 311 ; 49 W. li. 000, 
D. C. 


37. •]7~By his will testator be- 

queathed an annuity of £1,000 per annum to be 
paid out of his residuary estate, A primarily out 
of the income thereof, during the life of the 
annuitant or such less period as in the will men- 
tioned : — Held : annuitant had an interest in 
testator’s residuary estato within 1894 Act, ss. 1, 
(i )» 'I (7), & upon annuitant’s death, estate duty 
became i)ayable in respect of the benefit which 
accrued to the residuary estate upon the death 
of amiuitant by cessi^r of the annuity. — A.-G. v. 
Watson, [1917] 2 K. B. 127; 80 L. ,T. K. B. 
1034 ; 117 L. T. 187. 

Annotation FoUd. A.-G. v. Coolo, [1921] 3 K. B. G07. 


38. 

39. 


.] — A.-(j. V. CooLE, No. 137, post. 


Charged on testator’s real estate.] 


By his will F., who died in 1890, charged his real 
^tate with an annuity of £1,000 for his daughter 
M., for her life, A, subject thereto, devised his 
real estate to his son, deft., in fee. On his father’s 
death in 1900 deft, paid estate duty on the full 
value of the real estate devised to him less only 
a deduction therefrom of the value calculated 
according to the succession duty tables of an 
annuity of ^,000 for the life of M., who was then 
aged 04 By deed, dated Feb. 11, 1922, M. 
released A extinguished her annuity, A on Nov. 20, 
1922, she died. 4 hereupon the Grown claimed 
from deft by virtue of 1900 Act, s. 11 (1), estate 
duty on the property to the extent to which a 
benefit accrued by reason of the cesser of the 


annuity : — Held : estate duty was not payable 
on the cesser of the annuity, inasmuch as M. had 
not an interest in the property ceasing on her 
death, A deft, was not “ a person entitled to an 
estate or interest in remainder or revoision in 
such property ” within the sub-sect. — A.-G. v. 
Lane Fox, [1924] 2 K. B. 498 ; 93 L. J. K. B. 
1059 ; 40 T. L. R. 816 ; 69 Sol. Jo. 90. 

40 . During lifetime of deceased — Vested 

interest expectant on deceased’s death — Property 
does not pass.] — Re Townsend, No. 36, ante, 

41. Release of interest prior to death — Duty 
not chargeable.] — A.-G. v. Beech, No. 26, ante. 

42. Death occurring within twelve 

months of release.] — Wliere the tenant for life of 
settled property has released the life interest in 
favour of the remainderman A dies within twelve 
months of such release, estate duty is not payable 
by the remainderman on the principal value of the 
property under 1894 Act-, s. 2 {1 ) c, A 7 (7). — A.-G. 
V. De Pr^:vtlle, [1900] 1 Q. B. 223 ; 69 L. J. Q. B. 
283 ; 81 L. T. 090 ; 48 W. R. 193 ; 10 T. L. R. 
125, C. A. 

Annoiaiions : — Consd. A.-G. r. Lauo Fox, [1921] 2 K. B. 

498. Refd. A.-G. V. Montagu (1903), 72 h. J. K. It. 258. 

Nee, now, 1900 Act, s. 11 {!). 


TJ. Clifts mortis causa and inter vivos. 

(a) MoriU} causa. 

See 1881 Act, s. 38 (2) ; 1889 Act, s. 11 (1) ; 
1894 Act, s. 2 (1) (e) ; 1900-1910 Act, s. 59 (1), 
(2), A (3). 

43 . Whether liable to estate duty.] — A.-O. v. 

Richmond A Gordon (Duke), No. 144, post. 

44 . Whether property of which deceased com- 
petent to dispose.] — lie Hudson, Spencer v. 
Turner, No. 19, ante. 

See, generally, Gifts. 

{b) Inter vivos. 

See 1881 Act, s. 38 (2) ; 1889 Act, s. 11 (1) ; 
1894 Act, s. 2 (1) c; 1909-1910 Act, s. 59 (1), (2), 
A (3). 

45 . Gift made within twelve months of death.] 

— A gift was made within the twelve months j)re- 
ceding the death of the donor. The gift was 
without any reservation or power of revocation ; 
was a gift out A out, A was not a doimtio mortis 
causa : — Held : the gift was liable to account 
stamp duty under Customs A Inland Rcvonui^ 
Acts, 1881 (c. 12), R. 38, A 1889 (c. 7), s. 11.— 
A.-G. v. Booth (1894), 03 L. ,1. Q. B. 350 ; 10 
T. L. K. 334 ; 10 R. 175, D. C. 

46 . •] — MiT.ES v. R. (1897), 41st Report 

of Inland Revenue Comrs. [Cd. 9020], p. 107. 

47 . Gift contained in marriage settle- 

ment — In favour of children of former marriage.] — 
(1) By 1881 Act, s. 38, account duty is made 
payable on certain property including by sub- 
sect. 2 (a) any property “ taken under a voluntary 
disposition made by any person dying after June 1 , 
1881, purporting to operate as an immediate 
gift inter vivos, whether by way of transfer, de- 
livery, declaration of trust, or otherwise, which 
shall not have been bond fide made three months 
before the death of deceased,” A including by sub- 
sect. 2 (c) any property “ passing under any past 
or future voluntary settlement made by any person 


PART II. SECT. 3, SUB-SECT. 2 — 
D. (b). 

twelve months 
oj death — Gift contained in marriaae 
8ctllc7ticyit%'\ duty is pay&blo 

upon tho dctith of n settlor in rcspfict 
of property included in an untc- 


nuptial settlement executed by him 
withm twelve months before his 
aoath, on the marriage of his son, 
lor whicii settlement there was no 
consideration in money or money’s 
worth, although no estate for his 
life or for any period determinable 
Jjy uderenco to bis death is reserved 


to the settlor by the sottlomont. — 
A.'G. V. Smyth, [1905] 2 I. R. 553.-— 

IR. 

k. .] — H.M. Advooatib 

V. Hbywood-Lonsdalk’s Trustkks 
(1906), 43 Sc. L. R. 529.— SOOT. 

45 I. .]— Any property which 
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dying on or after such day,” by deed or other 
instrument not taking effect as a will, whereby an 
interest in such property for life is reserved to 
settlor. By 1889 Act, s. 11, the above-mentioned 
period of three months is altered to twelve months, 
& the expression ” voluntary settlement ” is made 
to include any trust “ in favour of a volunteer,” 
whether the instrument effecting the settlement 
was made for value or not as between settlor A 
any other person. 

(2) By the settlement made on the second mar- 
riage of a widow it was provided that out of 19,500 
fully paid-up shares which she was entitled to have 
allotted to her, 1,000 should be allotted to each of 
her four adult sons by the former man*iage, & the 
remaining 15,500 to trustees, as to 3,200 upon 
trust for lier two infant sons & two married 
daughters by her former marriage, & as to the 
remaining 12,300 upon trust to pay a life annuity 
to her husband, &, subject thereto, to pay the 
income to settlor for life, & hold the fund after 
her death, in trust for the children of the former 
marriage as she should appoint. The marriage 
was solemnised, & the shares duly allotted. 
Settlor died within twelve months after the settle- 
ment, having exercised by will her power of 
appointment in favour of the children of the 
former marriage : — Held: account duty was pay- 
able, for the children of the wife by her first hus- 
band were without the consideration of the mar- 
riage ; with regard to the shares in which the 
settlor took no life interest, the disposition in 
favour of such children W'as therefore a ‘‘ voluntary 
disposition ” within sub-sect. 2 (a), though con- 
tained in a marriage settlement ; with regard to 
the shares in which settlor took a life interest, the 
children of the first marriage took under a trust 
” in favour of a volunteer.” — A.-G. v, Jacobs- 
Smith, [1895] 2 Q. B. 341 ; 04 L. J. Q. B. 005 ; 
72 L. T. 714 ; 59 J. P. 408 ; 43 W. 11. 057 ; 11 
T. L. R. 411 ; .39 Sol. Jo. 538 ; 14 R. .531, O. A. 

AnnoMhns :—As to (1 ) Reid. 1. 11. Corni-H. v. Gribblo, [191.3] 

IK. B. 220. As to (2) FoUd. MilcH v. li. (1897] 41hI 

Iloporl of I. K. Comi-s. [C. 9020], p. 167. 

48. In consideration of execution of 

settiement.] — In view of the approaching marriage 
of deft, it was agreed between his father & the 
bride’s father that the latter would settle £20,000 
on his daughter, on condition that deft.’s father 
M^ould give to deft. £10,000. That sum was 
accordingly paid to deft, by his father, & a settle- 
ment of £20,000 was executed, & the marriage 
subsequently took place. Deft.’s father died 
within twelve months of the date of payment : — 
Held : estate duty was payable by deft, on the 
£10,000 under 1894 Act, s. 2 (1) c. — A.-G. v. 
Holden, [1903] 1 K. B. 832 ; 72 L. J. K. B. 420 ; 
88 L. T. 729 ; 07 J. P. 135 ; 51 W. R. 085 ; 19 
T. L. R. 386 ; 47 Sol. Jo. 419. 

49. — In pursuance of moral obligation.] — 

N., by his will dated Dec. 13, 1901, devised & 
bequeathed all his estate & effects of every 

has boon disposed of by a decoasod 
within a year prior to bis death, 
whether transfer has actually boon 
passed or not, forms part of the de- 
ceased’s estate, under Act, 28 of 1909. 

— Financb Minister v. Minnaar’s 
Executor (1916), T. P. D. 6 
S. AF. 

\. Transfer to sons — Value ex- 
ceeding consideration — Not a gift of 
the difference in value.] — A father, 

80 years of a^, agrood to sell to his 
sons certain land, the consideration 
being an annuity to be paid by the 
sons to the father, the payment by 
the sons of a sum of money duo to 
a bank by a oo., the whole of the 


description to his brother, C., absolutely, & he 
appointed his brother, II. & G. exors. & trustees 
of his will. On Jan. 11, 1902, N. signed a docu- 
ment or letter, which has not been admitted to 
probate, which was headed ” Instructions to my 
exors. C., M., & G. — Dear Brother Ck (I dictated 
this to G.), I have failed to make provision for 
the distribution of my property amongst my 
relatives & friends before it became too late to do 
it with care. For this reason I have left all my 
estate to you in the fullest reliance that you will, 
as far as possible & to the uttermost, cany out 
any wish that I may express in writing now or 
later, or which may be conveyed to you verbally 
by (1. or my cousin Henry. I have made a 
settlement on P. D. which should suffice for him. 
As regards our family, you will be the best judge 
how & when a suitable distribution should be 
made. I do not fetter your discretion in any way. 
You are an old man, & therefore do not delay the 
distribution.” Then followed duections as to the 
disposal of certain property & amounts to be paid 
to certain persons. The document concluded : 
“ Finally, these are the instructions referred to in 
my will. They are not in any way to fetter C., 
& may probably be added to if I am spared, or I 
may carry some out in my own lifetime.” A copy 
of this document was sent to C., who, on Jan. 14, 
1902, wrote to G. a letter in which he said : ” All 
I wish to say now is that every wish expressed by 
my brother shall he carried out to the very fullest 
extent so far as I am concerned, &. as far as all 
we three exors. are concerned, for Ills wishes are 
sacred, every word.” The effect of this letter 
was communicated to N. N. died on Feb. 18, 
1902, & his will was proved by all the exors., & 
estate duty & legacy duty was paid on his estate, 
including sums given or settled by testator within 
twelve months of his death. C. took possession 
as beneficial owner of the residuary personal 
estate & of the freehold k> leasehold estate of N., 
& he made on May 13, 1902 (within twelve months 
next before his death) a settlement of £5,000 on 
each of his four nephews & niece. C. also gave & 
paid other sums to various persons in accordance 
with the instructions in the letter of Jan. 11, 1902. 
G. died on Dec. 13, 1902 : — Held : no trust was 
created, & the settlement of £5,000 so made was a 
gift made by 0. within twelve months of his death, 
& so estate duty & settlement estate duty were 
payable in respect thereof. — A.-G. v. Chamberlain 
(1904), 90 L. T. 581 ; 20 T. L. R. 359 ; 48 Sol. Jo. 
332 ; 68 J. P. Jo. 130. 

Annotation: — Refd. A.-G. v. Milne, [1913] 2 K. B. 606. 

50. In piu’suance of enforceable volun- 

tary obligation.] — In 1892 a person covenanted 
with trustees that within three months after her 
death her exors. should pay the sum of £5,000, free 
of aU duties & deductions, to the trustees upon 
trust for a certain charity. Some eight years 
afterwards the donor, with the object of giving the 
sum in her lifetime, executed another deed bv 

257.~AUS. 

m. Gift of difference in 

value.] — C., in 1886, conveyed his lanils 
to his three oldest sons in three several 
arcols, taking mtges. back from them 
y which they covenanted to pay him 
certain sums on Oct. 1, 1890. & certain 
sums on May 1, 1894, & also to pay 
certain annuities to himself & to his 
wife after him. Oot. 1, 1890, was the 
due date for the payment of a sum 
secured by a mtge. previously given 
by O. over the whole lands, & against 
which he had covenanted to indemnify 
his sons in the conveyances to them ; 
& the amounts covenanted to he paid 
by the sons on that dat6 were intended 


shares in which belonged to the father 
& the sons, the father having the 
controlling interest, & the payment of 
a certain sum of money to a debtor 
of the father. The value of the land 
was much greater than the sum of the 
20. — actuarial value of the annuity, & the 

other amounts forming the considera- 
tion ; — Held : the facts did not 

establish a gift of the difference be- 
tween the value of the land & the total 
amount of the consideration, &, 
on the father’s death, more than five 
years afterwards, the land was not 
chargeable with any duty. — K. v. 
Ballarat Trustkicb, Executors & 
Agency Co., Ltd. (1919), 27 O. L. H. 
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Sect. 3. — Whni 2 ) rop < rhj chnrgcahlc : Suh-sect. 2, D . 
(b)&L\\ 

wliicli she covenant-cd to pay the £5,000 at once, 

by lliis deed she, her exoiv. & estate, were 
relieved from payment of the £5,000 under tlio 
former deed. Tlie £5,000 was paid over, <fc the 
donor died within twelve months from tin; execu- 
tion of tlie deed & the payment. Upon her death 
the Crown claimed estate duty upon this sum of 
£5,000 '.—Held : th(‘ payment of the £5,000 was 
“ an immediate gift inter r/ro.s',’' within 1881 Act, 
s. 38 (2) a; it was none the less a gift because 
there was a release of the donor & her estate from 
the obligation under the prior deed, &, as the 
donor died witliin t welve months from the making 
of the gift, estate duty was payable under 1894 
Act, s. 2 (1) c.— A.-Ch r. Cobham (Viscouist) (1904), 
90 iu T. 810 ; 20 T. I., li. 337 ; 48 Sol. Jo. 398 ; 
08 J. P. Jo. 130. 

Twelve months extended to three years.] — 

See 1909-1910 Act, s. 50 (1). 

51. Benefit to donor — Must be entirely ex- 
cluded — Donee to have exclusive enjoyment on 
possession.]— fl) Hy deed, in 1885, real A personal 
(estate was given by the owner to applt. subject to 
an annual rentcliarge issuing out of the realty, 
applt. covenanting to pay the rent-charge & all the 
funeral A testamentary expenses A all donor’s 
debts at his death to the full exhaustion of all his 
])ropcrty. In the event of applt.’s death in donor’s 
lifetime or of any breach of covenant by applt. the 
donor had power to revoke the deed wholly or in 
part ; any revocation to be without prejudice to 
any purchase or mtge. made before the revocation. 
l)onor released the rent-charge A power of revoca- 
tion by d(*ed In 8ept. 1894, A died in Oct. 1894 
Held : ben(‘lits having been reserved to donor, 
estate duty was payable upon all the property 
comprised in the deed of 1885 as property passing 
upon the death of tin; donor, within 1894 Act, 
ss. 1, 2 (1) c. 

(2) In this case can anybody doubt that some- 
thing has been reserved to settlor ? The sett le- 
nient it. self has reserved £4,000 a year ... it seems 
t-o me that it is burning daylight to say that it is 
not within the express language of the statute 
(Lord IIalsbuky, C.).— Urey (Eare) v. A.-d., 
[1900] A. C. 124 ; 09 L. J. Q. H. 308 ; 82 L. T. 
02 ; 48 W. H. 383 ; 10 T. L. U. 202, 11. L. : 

8. C. aub vom. A.-d. v. (Irey (Eahe), 11898J 2 
Q. H. .534, C. A. 

Annotations : — As to (1) Expld. & Distd. A.-O. v. .lolniHon, 

[lUOiJ] 1 K. B. 41G. Reid. A.-G. v. Do Provillo, [I'JOOJ 

1 Q. IE 22H ; A.-G. v. Johnson, [1903] 1 K. 13 (U7 ; A.-G. 

V. Scccotnbe, [1911] 2 K. B. 088. 

52. Need not be reservation — Out of sub- 

ject-matter of gift.] — A.-d. V. NVurrale, No. 54, 
post. 

53. — By “contract or otherwise” — 1889 
Act, s. 11 (1) — Interpretation of “ otherwise.”] 
— A.-O. V. Seccombe, No. 59, post. 

54. What amounts to — Payment of 

annuity.] — (1) 1881 Act, s. 38, imposes a duty 
upon the personal property therein described, A 
1889 Act, s. 11 (1), includes within the description 


of property in the earlier Act “ property taken 
under any gift, whenever made, of which property 
bond fide possession A enjoyment shall not have 
been assumed by the donee immediately upon the 
gift, A thenceforward retained to the entire ex- 
clusion of donor or of any benefit to him by 
contract or otherwise.” 

(2) The sum of £23,000 was duo to A. upon a 

mtge. of land, A he liad obtained a decree tor 
foreclosure wdiich had not become absolute. A 
deed was executed, by which mtgors. conveyed 
the equity of redemption to A.’s son in considera- 
tion of £500, A A. conveyed the legal estate to his 
.son A released the mtge. debt, A his son covenanted 
to pay A. an annuity of £750. The annuity was 
paid for some years until the death of A. *’ 

this was a gift of personal property within 
Act, A, upon the death of A., his son was liable to 
pav the duty imposed by 1881 Act. 

(3) Under sect. 11, therefore, it is no longer 
necessary that the reservation or benelit to donoi 
should be out of tin; property given. In the 
present case is it possible to say that no boneiit 
has been reserved to donor ? It is clear to me 
that there is reserv(;tl such a benelit as is contem- 
iilated bv sect. 11 (TjOPES, L..T.). A. -Cl. 

RALL, [1895] 1 Q. B. 99 ; 1)4 L. J. Cb 1^* 

L. T. 807 ; 59 J. P. 407 ; 43 W. K. 118 ; H I - B. U. 
48 ; 39 Sol. Jo. 58 ; 14H. 1,C!. A. 

Annotations: — As to (1) tC’ A'lr 

lefd. United Realisation Co. r. 1 * it. C niiiis. 1898), . 

'I'. Cioii ; A.-G. r. Sandwieh, 11922] 

r'. I'arr, [1924] 1 K. B. 91(5. As to (3 Retd. A.-G. i . 

Seccombe. [1911] 2 K. B. 088 ; A.-G. r. Sandwich, 119-2] 

2 K. H. 5(H). 

55. BS89 £500 wa.s paid 

to the directors of an unincorporated charitabh; 
society, in lieu of a legacy, A upon tin* terms ot a 
resolution of the directors of the society that the 
trustees of the society should be authorised to pay 
to th<! person from whom the £500 was received, 
A to his wife it she survived him, an annuity oi 
£25. The annuity was not charged upon or 
secured by the property of the society, A was paid 
by the directors as one of the ordinary outgoings 
of the society. The commercial value of the 
anmiit v in t he year 1889 was £210. The payee ol 
the £500 A his wife, wlio survivi'd him, died after 
thi; date of 1891 Act. The Urown claimed that, 
on his death, e.state duty bt;eaino payable by llie 
society on the £500 under 1894 Act, s, 2 (1) (c) ; 
A on lu;r death succession duty became payable' on 
the £500 under 1853 Act, s. 7 : — Held: (1) the 
transaction was a gift A not a bond fide purchase 
of an annuity, A consequently estate duty was 
payable on the full sum of £500, without any re- 
dmJion in re.spect of the value of tiio annuity ; 
(2) the disposition of the £500 not being a bond 
fide sale, succession duty was payable under 1 853 
Act, s. 7. — A.-G. V. Johnson, [1903] 1 K. B. 017 ; 
72 L. .1. K. B. 323 ; 88 L. T. 415 ; 07 J. P. 113 *, 
51 W. B. 487 ; 19 T. L. H. 324 ; 47 Sol. Jo. 307, 
C. A. 

Annotations: — As to (1) Consd. A.-G. 

K. B. 832. Refd. A.-Q. v. Socemnbe, [1911] 2 K. B. 088 , 

A -fl « '.lnnfl,xrlr*.h 119221 2 1C. B. 500. 


to bo applied In paying off this rntge., 
& wore received by C. & so apjiJied 
by him in duo course. Un May 30, 
1 892, O. executed four deeds of covenant 
by which ho covenanted to i)ay 
certain sums to or in trust for his 
fourth sou & his three daughters on 
May 1, 1894. The amounts which 
C. so covenanted to pay were together 
equal to the amounts which lie was 
to receive from his three oldest sons 
on the same date, & the deeds of 
coyenant provided that, in the event 


of the latter amounts not being paid 
when due, C. might assign them in 
satisfaction of his own covenants. 
I’iicse deeds of covenant also secured 
iJio payment of certain annuities by 
the fourth son & throe daughters to 
(h A his wife after him ; — Held : the 
deeds of conveyance & deeds of 
covenant were deeds of gift within 
the moaning of Deceased Persons' 
Estetes Duties Act 1881 Amendment 
Act, 188.5, to the extent to which in 
each case the valqe of tho land con- 


voyed or tho amount covenanted to 
ho paid esccodcd tho amount or tiio 
value of the consideration given . — lie 
CiiAMBKiis (1891), 13 N. Z. L. 11. 111. 

~N.Z. 

n. Verbal pt/f.]— Tho testator some 
years before his death exooutocl 
a power of attorney in favour of 
resp., his daughter, & by a verbal 
gift, in order to escape taxatiou, 
authorised her to appropriate the 
purchaso-mon(;ys received thereunder 
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56. Gift of Insurance policy — 

Policy kept up by donee.] — -Loud Advocate v. 
Fleming, No. 032, j)ost, 

57. ■ Payment of rent-charge — Power 
to revoke gift.]— Guby (Earl) v. A.-O., No. 51, 
ante. 

58. Interest accruing on gift paid 

to donor — For sole benefit of donee.! — A -Cr v 

Wagiiorn (1909), Times, Fob. C. 

59. Donor allowed to reside on 

property granted.]— (1) By 1889 Act, s. U (1 ), the 
description of property required to be included 
in fin ciC(;ount & made subject to duty under 1881 
Act, s. 38 (2) («), therefore to estate duty under 
189t Act, s. 2 (1 ) (f), “ shall include property taken 
under any gift, whenever made, of whi(;h property 
bond fide possession & enjoyment shall not have 
been assumed by donee immediately upon the gift 
tY thenceforward retained to th(i entire exclusion 
of donor, or of any benelit to luiri by contract or 
otlurwise.” 

The owner of a farm A dwelling-Iioose thereon 
by a deed of gift in 1897 in considca-ation of natural 
love affection conveyed <Sc assigned th(^ farm, 
with the dwtilling-liouse A other buildings A the 
live A dead stock A the other chattels thereon, to 
deft., his great-nephew, who resided with him’, A 
who liad in the pr(M;eding year taken over the 
management of the farm. Donor had no property 
other than that included in tlie <h“ed, excerpt an 
annuity of £15 chargeable upon certain land 
belonging to deft . After the execution of the deed 
donor continued to reside in the house until his 
deatli in 1909, A was maintairual by dtdt., who 
redained the .'innuity, which was sulTicient to meet 
the cost of his maintenance, but thei-e was no 
agreement or understanding between donor A 
deft, that the former should be permitted to remain 
in the house or be maintained by deft. Upon the 
death of donor the Crown claimed estate duty upon 
the value of the property comprised in t he deed 
upon the ground that bond fide posse.ssion vY enjoy- 
ment of tlu; property W(?rc not. assumed by donor 
A thenceforward retained “ to the cut, ire exclusion 
of domn*, or of any benelit to him by cont-ract or 
otherwise ” : though donor was j)ermitted 

by donee tc> A did in fact reside in the house from 
the date of the deed until his death, there was an 
entire exclusion of donor from the possession A 
enjoyment of the property or of any benefit to 
him by contract or otherwise, Avithin the sect., A 
therefore estate duty was not payable. 

(2) The words “ or otherwise ” in the sent ence 
“ or of any benefit to Idrri by contract or other- 
wise ” must be read as meaning some arrangement 
ejmdem generis with contract, that is to say, an 
enforceabh' arrang(imcnt. — A.-Or. v. Seccombe 
[1911] 2 K. B. G88; 80 L. J. Iv. B. 913; 105 
L. T. 18. 


Annotation : — As to (2) Refd. A.-G. v. 
K. li. 500. 


SaudwicU, [1022] 2 


60. Surrender of life Interest to remainderman.] 

■ — i\.-(jr. V. Beech, No. 2G, ante. 


E. ScUlcmenis icilh licservalioiis 

See 1881 Act, s. 38 (2) (c) ; 1889 Act, s. 11 (1) ; 
1894 Act, s. 2 (1) (c) ; 1909-1910 Act, s. 59 (1). 

61. Voluntary settlement — Reserving life in- 
terest to settlor — Appointment of shares in partner- 
ship.]— By deed dated July 12, 1883, settlor, in 
pursuance of a power given by articles of paitner- 
ship, appointed A transferred to his sons his shares 
in the paitnership business, as from Oct. 1, 1883, 
or as from settlor’s death, which should first 
happen, provided that such appointments were 
conditional upon the execution by the sons before 
Oct. 1, 1883, of a deed covenanting to pay to 
settlor, from Oct. 1, 1883, during his life, interest 
at 4 per cent, per annum on the value of the shares 
appointed as aforesaid, A to pay, out of the profits, 
certain annuities to other person.s. The sons 
executed this last mentioned deed on J uly 12, 1883. 
S(ittlor died on .July 19, 1883 : — Held : the transfer 
of the shares was a voluntary settlement within 
1881 Act, s. 38 (2), A by it an interest for life in the 
propert-y transferred was reserved to settlor, A 
therefore duty was payable under th.'it sect, on 
the amount of the shares so transferred.— C ross - 
MAN V. R. (1886), 18 Q. B. I). 256 ; 56 L. J. Q. B. 
241 ; .55 L. T. S4S ; 35 W. R. 303, D. C. 

Annotalio-ius : — Consd. A.-G. r. Wormll (1891). 98 Sol. Jo, 

:R>1 ; A.-G. V. Grtiy, 118981 2 Q. B. 534. Rsfd. A.-G. v. 

KlUts, [18951 2 Q. B. -IBG ; A.-G. v. .lolmson, [1993] 1 K. B. 

(517. Mentd. llully-Anicll, otc., Co. v. It., [1922] l K. B. 

599. 

62. .]— A.-C. V. Gosling, No. 

954, }Josi, 

63 . Payable only at discretion of 

trustees.] — By a voluntary settlement settlor 
assigned to trustees a sum of money, with interest, 
upon certain trusts, A subject to certain powers, 
provisoes, agreements A declarations, A it was 
declared that the trustees should apply the income 
for th{‘ henelit of settlor A his wife A children, or, 
at their discretion, for the benefit of one or more 
of such persons to the exclusion of the others, A 
after settlor's death the money was to be held 
subject to trusts in favour of his widow A children ; 
— H(dd : notwithstanding the power conferred 
u])on the trustees of depriving settlor of the benefit 
of the settletl property at their discretion, an 
interest in such property for life was reserved to 
.settlor, within 1881 Act, s. 38 (2) (c), A therefore 
on his death duty was payable. — ^A.-G. v. IIey- 
woOD (1887), 19 Q. B. D. 326 ; 56 L. J. Q. B. 572 ; 
57 L. T. 271 ; 35 W. R. 772, D. C. 

64. Appointment of property — 

Passing under ** prior marriage settlement.] — 

(1 ) By a marriage settlement H. transferred per- 
sonal property to trustees upon trusts, the ultimate 
tru.st being for such persons as she might appoint. 
The earlier trusts having failed, she by deed ap- 
pointed the property to a niece : the 

property so appointed was property “ passing 
under ” the marriage settlement ; the settlement 
A deed of appointment constituted a voluntary 
settlement whereby a life interest was reserved to 
the vendor within 1881 Act, s. 38, as amended by 


of lands sold by him & of iiiortg'agc 
inoucyB due to him, to rolond the latter 
to tho inortgagurs in her own name, Sc 
generally to invest his moneys in her 
own name : — Held : the gift to resp. 
holng verbal could not ho stamped ; 
the deeds executed in carrying out tlio 
transaction of gift were not deeds of 
gift within tho moaning of tho New 
Zealand Stamp Acts, & did not operate 
as a disposition of property under Now 
Zealand Deceased Persons’ Estates 
Duties Act, 1881, s. 35. — Stamps 
Minister v. Townend, [1909] A. O. 
633.— N.Z. 


PART II. SECT. 3, SUB-SECT. 2.— E. 

o. Voluntary settlement — Reserving 
life interest to settlor— Trusts <& dis- 
positions to take effexit after settlors 
<uath .] — By a voluntary settlement 
», conveyed property to trustees upon 
trust to sell, & to stand possessed of 
the proceeds upon trust to invest, 
with power, with tho consent of S. 
during his lifetime, & after his decease, 
at their discretion, to vary tho invest- 
ments, & upon trust to pay the inoomo 
to S. during his life, & after his decease 
in trust for ail the children of S. by 


his then late wife, with tho usual 
provisions for tho luaintenaucc Sc 
advancement in life of tho infant 
children of S., if any, at tho time of his 
death : — Held : this was a settlement 
containing trusts & dispositions to 
t ake eflect after tho death of tho settlor 
8., within the meaning of Deceased 
I’orsons’ Estates Duties Act, 1881, 
s. 22 . — Re Simpson’s Sett’lement 
(1892), 10 N. Z. L. 11. 743.- N.Z. 

p. Annuity reserved to settlor.] 

— VV. transferred to throe pf his sons, 
who formed a co-partnery, the stock- 
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Estate and Other Death Duties. 


Sccl. 3 . — What prupcriy chargeable : Sab-scci. 2, jG"., 
F., G. H.] 

1889 Act, s. 1], & duty was payable in respect of 
such property. 

(2) The exi)ressiou L“ passing under ” in 1881 
Act, s. 38 (2) (c)] is not a phrase of art in the same 
strict sense in which “ devise,” ” grant,” ” estate 
in fee,” ” remainder ” & a host of others having 
exact & uniform technical significations would be 
properly so termed. It is a phrase of a compre- 
hensive nature, & we think it may fairly bo used in 
respect not only of dispositions which are effected 
by the words of the inst rument creating them but 
of those which are ctl’octed by the subsequent 
execution of a power created by the instrument 
in question {per Cun.). — A.-G. v. Chapman, [1891] 
2 Q. B. 520 ; 00 L. J. Q. B. 002 ; 05 L. T. 119 ; 
40 W. B. 79 ; 7 T. L. R. 010, U. C. 

Annotations: — As to (1) FoUd. A.-G. v. Gosliugf, [1892] 1 

Q. H. Consd. A.-G. V. Dodintfton, [1897] 1 Q. B. 

722. .4s/o(2)Apprvd. A.-G. ^•.^^'cndt (1896), 66L. J. Q. B. 

61, Refd. A.-G. V. Gosling-, [1892] 1 Q. B. C)45 ; A.-G. 

r. Bodintfton, [1897] 1 Q. B. 722. 

65. Marriage settlement — In favour 

of children of former marriage.] — A.-G. v. Jacobs- 
Smitii, No. 47, atile. 

66. Annuity payable under partner- 

ship deed — To widow of partner.] — A.-G. v. Wendt 
( 1895), 05 L. J. Q. B. 54 ; 73 L. T. 255 ; 43 W. R. 
701 ; 39 Sol. Jo. 708 ; 15 R. 528, D. C. 

67. What included in term “ voluntary ** 

— 1889 Act, s. 11 (1) — Retrospective effect of 
section.] — 1881 Act, by s. 38 (c) imposes stamp 
duty upon personal property ” i)assing under any 
past or future voluntary settlement ” if a life 
interest is reserved to settlor. 1889 Act, s. 11, 
enacts that the above sect. ” is hereby amended as 
follows : the description of property marked (c) 
shall be construed as if the expression ‘ voluntary 
settlement ’ included any instrument was made 
for valuable consideration or not as between 
settlor tk any other penson.” L7pon demurrer to 
an information for stamp duty alleged to be due, 
under 1881 Act, s, 38, in respect of personal pro- 
perty to which certain persons became entitled in 
1885, under a settlement : — Held : the provisions 
of 1889 Act, s. 11, were retrospective, the con- 
struction ])rovided by that sect, must be applied 
to the description of the property sought to be 
taxed, & this although the property passed to the 
beneficiaries, & the proceedings to recover the 
duty were taken, before the second Act came into 
force. — A.-G. v. Theobald (1890), 21 Q. B. D. 
557 ; 62 L. T. 768 ; 38 W. R. 527, I). (!. 

Annotations .—'Reli. Young v. Adams, [1898] A. C. 4G9 ; 

He Lovell & Collaid's Contract, [1907] 1 Cii. 249. 

F. Settled Properly in which the Inicrcsl Jailed 
bef ore J^ossessi on . 

See 1894 Act, s. 5 (3) ; 1896 Act, s. 14. 

68. Subsequent limitations continuing to sub- 
sist — Lfimitation giving absolute interest — Marriage 
settlement.]— (1) By 1894 Act, ss. 1 & 2, estate 
duty is imposed upon property, real or personal, 
settled or not settled, “ which passes on the death ” 
of every person dying after the commencement 


of the Act. By s. 5 (3), where the interest of 
any person under a settlement fails before it 
becomes an estate in possession, ” &; subsequent 
limitations under the settlement continue to 
subsist,” the property shall not be deemed to pass 
on his death. By a marriage settlement personal 
property belonging to the wife was settled upon 
trusts to pay the income to her during the joint 
lives of her husband &; herself, & after the death 
of such one of them as should first die, to pay the 
income to the survivor during his or her life, & 
if the wife should survive her husband, & there 
should bo no children of the marriage, then in 
trust for her absolutely. There were no children 
of the marriage. Tlie wife survived her husband, 
who died after the commencement of the Act : — 
Held : on his death ” subsequent limitations 
under the settlement continued to subsist ” within 
s. 5 (3), so that estate duty was not payable. 

(2) 1 think “ subsist ” properly describes any 
estate created by the settlement wliich has not 
come to an end. I do not think that such an 
estate is the less a limitation because there is no 
estate Ihnited beyond it — in other words, I think 
I that limitations under the settlement continue 
until the death of a person who was, at the time 
of his death during the continuance of the settle- 
ment, competent to disi)ose of such property 
(Vaughan Williams, .1.). — A.-G. v. Wood, [1897] 
2 Q. B. 102 ; 66 L. J. Q. B. 522 ; 76 L. T. 654 ; 
45 W. R. 063 ; 13 T. L. R. 135 ; 41 Sol. Jo. 5T1, 
D. G. 

Annotation : — As to (1) 8c (2) Consd. A,*G. r. Glossop, [19071 

1 K. B. 1C3. 

69 , From what time limitations com- 

mence — Death of person whose Interest fails.]— 

(1) An “ interest is created ” within the words 
” & no other interest is created by the said disposi- 
tion ” in 1896 Act, s. 15 (1), by a limitation in a 
marriage settlement in favour of unborn children 
of the mairiage, althougli there never is a child 
of the marriage. (2) By a marriage settlement 
property, described as the husband's fortune & 
the wife’s fortune respectively, was settled by the 
husband & wife upon trust {inter alia) to pay during 
the joint lives of husband wife an annuity of 
£400 to the wife for her separate use without 
power of anticipation & to pay the residue of the 
income, &, after the death of the wife, the whole 
income, to the husband for life, &; after his death 
to pay the whole income to the wife for life, & 
upon trust after the death of the survivor for 
such children of the marriage as the husband 

wife, or the survivor, should api)oint, &, in 
default of appointment, upon trust for the chihlrtm 
of the marriage who should attain the age of 21, 
or being daugliters should marry under that age 
&, failing such issue, upon trust as to the husband’s 
fortune for him, his exors., administrators & 
assigns, & os to the wife’s fortune for her exors.. 
administrators & assigns. There was no issue of 
the marrieige, & the wife survived the husband : — 
Held : upon the death of the husband estate duty 
became payable upon the wife’s fortune, except 
as to so much of it as formed part of the corpus 


in -trade & goodwill of his business. 
No cash was paid down by his sons, 
but they undertook as individuals 
as a firm to grant a bond of annuity 
in their father’s favour, & after his 
death, of their mother, equivalent to 
6 per cent, of the value of the stock- 
in-trade : — Held : the transfer of the 
business was a voluntary setUoraent 
& the annuity was an interest in the 
business reserved by implication to 
the settlor, & duty was payable. — 
Lord Advocate v. Wilson (1894), 


21 11. (Ct. of Sess.) 997 ; 31 Sc. L. It. 
819.— SCOT. 

PART II. SECT. 3, SUB-SECT. 2.— F. 

68 i. Subsequent limitations con- 
tinuina to subsist — Limitation (jiving 
absolute interest A — Under a settlement 
H. took a vested legal estate as tenant 
in common in fee, with a limitation 
over on his dying under twenty -one, 
subject to a proviso that during his 
minority trustees were to enter Into 
receipt of the rents, providing thereout 


for his fhalntonanoe, etc., &to acouinu* 
lato the surplus upon trust, if ho should 
attain his age, for him, but if he should 
die under age, for the persons who 
should ultimately become indcfeoslbly 
entitled as tenants in common in too at 
all the lands in the sottlemout, including 
H.’s share : — Held : estate duty was not 
pavable as on a property passing on 
H. 8 death ; H.*b interest had not become 
a benofiolal interest in possession in 
the lands at his death. — A.-G. v. 
I’OWKR, [1906] 2 I. It. 272, 280.— IR. 
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which produced the annuity of £400 ; but that 
(IS to that latter amount no estate duty was payable 
by reason of 1894 Act, s. 5 (3). 

(3) With regard to the question whether in this 
case “ subsequent limitations continued to subsist ” 
within the meaning of the sub-sect., I agree that 
the point of time at which one must look for the 
purpose of answering that question is the time of 
the death of the person whose interest fails, & not 
any subsequent date ” (Farwell, L.J.). 

(4) I tliink 1896 Act, s. 14, clearly cannot avail 
defts., because here the property was not settled 
by the lady on herself for life, but for the joint 
lives of herself & the husband (Oozens- 
llARDY, L.J ). — A.-G. V. Glossop, [1907J 1 K. B. 
163 ; 76 Jj. J. K. B. 199 ; 95 L. T. 823 ; 23 
T. L. K. 103 ; 51 Sol. Jo. 97, C. A. 

Annotation: — As to (1) Refd. A.-O. v. Sandwich, [1922J 2 

K. 13. 500. 

70. Settlor entitled to life interest & reversion 
— Life interest enlarged into absolute interest — 
Interest chargeable if operating in joint settlement.] 
— A.-G. Glossop, No. 69, mite. 

71. Interest in settled legacy — Death of tenant 
for life — Before legacy paid or appropriated.] — 

The tenant for life of a settled legacy died before 
the expiration of a year from testator’s death & 
before the legacy was paid or apjjropriatcd, so 
that ho never became entitled to receive any 
income in respect thereof : — Held : estate duty 
did not become payable in respect of the legacy on 
his death. — lie llAuiasoN, Johnstone r. Black- 
burn & East Lancashire Boyal Infirmaiiy, 
[1918] 2 Ch. 374 ; 88 L. J. Oh. 133 ; 120 L. T. 
187. 

G, Joint I nvest mods. 

See 1894 Act, s. 2 (l)(c) ; 1881 Act, s. 38 (2) (6); 
1889 Act, s. 11 (1). 

72. Voluntary joint purchase — Survivor to take 
the whole — Meaning of “ voluntary *^—1881 Act, 

s. 38 (2), b.] — (1) A. & B. bought stock, paying 
for it in equal shaies, & agreed that the survivor 
should take the whole. B. died : — Held : the 
purchase of the stock was a voluntary transfer 
of the stock by each to himself & his co-purchaser, 
& account stamp duty was payable under 1881 
Act, s. 38 (1), on so much of the stock as was 
purchased with B.’s money. 

(2) If “ voluntarily ” means “ without con- 
sideration,” it is difficult to give ellect to the words 
in the last-mentioned sect., ” in concert or by 
arrangement with ” — words wliich would appear 
to point to the existence of some contractual 
obligation (per Cur.). — ^A.-G. v. Ellis, [1895] 2 
Q. B. 406 ; 64 L. J. Q B. 813 ; 73 L. T. 190, 350 ; 
59 J. P. 774 ; 44 W. B. 13 ; 11 T. L. R. 566 ; 39 
Sol. Jo. 709 ; 15 B. 584, D. C. 

U. Interest Purchased or Provided by Deceased. 

See 1894 Act, s. 2 (1) {d) ; 1889 Act, s. 19. 

73. Life insurance poiicy.] — A.-G. v. Murray, 
No. 79, post. 

74. Effected by deceased at own expense — 


Assignment to trustees — Of marriage settiement.] — 
A.-G. V. Dobree, No. 97, post. 

75. .] — By a settlement 

made shortly before his inarriage in 1887, settlor 
assigned to trustees a policy of assurance on his 
life, which he had shortly before effected, in trust 
for himself until the marriage, & thereafter to hold 
the moneys to become payable imder the policy 
in trust to pay the income thereof to his wife 
during her life & after the decease of settlor <fc his 
wife in trust for the childi'en of the marriage as 
therein mentioned, & if there should be no child 
of the marriage who should acquire an interest 
in the moneys in trust for settlor absolutely. By 
a settlement made shortly before his second 
marriage in 1897, settlor assigned to the trustees 
of that settlement another policy of assurance on 
his life, which he had shortly before effected, 
subject to an annual premium until 1916, in trust 
for himself until the marriage, & afterwards that 
th<i trustees should stand possessed of the moneys 
which should be received by them in respect of the 
policy during the joint lives of settlor <fc his wife, 
<fc during the life of settlor, if ho should survive 
her, upon certain trusls, &; tliat the trustees 
should hold the trust funds during the life of 
settlor’s wife if she should survive upon trust 
to pay the income to her for life, & after the 
death of settlor & his wife upon trust for the 
children of the intended marriage, & the children 
of settlor by his fonner marriage as therein 
mentioned, & if none of the said children should 
acquhe an interest then the trustees should stand 
possessed of the trust funds & the income thereof 
in trust for settlor absolutely. Settlor died in 
1921, having duly paid the premiums on the 
policies, & was survived by his wife, three 
daughtei’S of his fii'st marriage, & a son of his 
second marriage : — Held: (1) the moneys payable 
imder the policies were an interest purchased or 
provided by deceased & accruing or arising on the 
death of deceased within 1894 Act, s. 2 (1) (d), &; 
should tlierefore be deemed to be property passing 
on the death of deceased under that sub-sect. ; 
(2) these moneys wova property in which deceased 
had had an interest, &, consequently, under 
sect. 4 for determining the rate of estate duty to be 
paid on property passhig on the death of deceased, 
these moneys should be aggregated with the other 
property so imssing. — A.-G. v. Peakson, [1924] 
2 K. B. 375. 

76. Under family arrange- 

ment.] — A tenant for life of freehold estates, being 
in pecuniary difficulties, entered into an arrange- 
ment with his son, the tenant in tail in remainder, 
by wliich the entail was barred, & the fee was then 
mortgaged to secure advances to the father. 
The father was also possessed of policies on his 
own life to an amount substantially equivalent to 
the amount of the mtge. debt, which policies were, 
pursuant to the arrangement, assigned to trustees, 
who were to receive all policy moneys (if any) 
that might become payable during the life of the 
father & apply them in reduction of the mtge. 


PART II. SECT. 3, SUB-SECT. 2.— H. 

78 i. Life insurance volicy.] — By 
an infer vivos trust disposition & 
assifimatlon a truster convoyed certain 

f iroperty, including four .policies of 
nsurance upon his life, to trustees 
for behoof of his daughters in life- 
rent & their issue in fee. The trustees 
were directed to nay the premiums 
necessary to keep the policies in force, 
but were also empowered at their 
discretion to sell, assira, or burrendor 
the policies. They paid the premiums 
out of the trust funds until the trustor’s 


death, when the proceeds of the policies 
wore paid over to them : — Held : 
the proceeds of the policies & such 
portion of the trust estate as had been 
required to yield an annual income 
sufQoient to meet the premiums, were 
liable to estate duty, as being pro- 

S erty which passed on the death of 
ae trustor within the moaning of 
Finance Act, 1894, s. 2 (1) (d). — 
Inland Rkvenue Oomrs. v. Scott’s 
Trustbks, [1918] 8. O. 720. — SCOT. 

q. On life of husband-;;- 

Assigned to trustees — Premiums paid 


- money.'] — II. married in 
1843 & assigned four policies of in- 
surance to trustees. His wife assigned 
a sum of £3,500. Under the provisions 
of the settlement the policies were 
kept up & the annual premiums paid, 
oxolusively out of the Income of the 
moneys of the wife until tho death of 

H. in 1 898 : — Held : tho moneys pay' 
able imdcr tho policies were liable to 
estate duty under Finance Act, 1894. 
s. 2 (d). — ^A.-Q. V. Robinson, [1901] 2 

I. R. 67.— IR. 

-r- Under 
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Scd. ^.—Whatproxicrly clumjcahlc : Sub-svci. 2, H., 
7. J. ; suh-scct. 3. Sect. 4 : Sub-serf. 1.] 

debt, & subject thereto were to hold fill policy 
moneys & accumulations in trust for the son. 
The father's life interest was assigned to the trus- 
tees, who were out of the income to pay tJie nit^c. 
interest & the premiums on the policies A otiici 
speciiled outgoings, A to dhnde the surplus income 
up to a certain amount between father A son A 
create a sinking fund out of tin; ultimate surjilus. 
On the fatlua-’s death llie trustees received the 
jioliey moneys A paid them over to the son : 
JJdfl : the sums jiayable under the policies were 
an “ interest purcJiased or provided by deceased ” 
within J81U Act, s. 2 (1) (d) ; the arrangemcrit did 
not amount to an assignnumt of the i)olicics to 
tlie son, but was an ari'angement by virtue of 
Avhieh an interest in the policies piissed to the son 
on the father’s death ; the transaction was in the 
nature of a family arrangement A not a purchase 
by the son, A therefore the exemption from estate 
duty contained in s. 3 did not apply.— A. -G. r. 
Hawkins, [15)01 | 1 K. H. 283 ; 70 L. .1. Q. H. 195 ; 
S3 L. T. 531 ; Ol .1. l\ 791 ; 19 W. It. 320 ; 17 
T. L. R. 85 ; 45 Sol. .To. 80, 1). U. 

.iJjoio/ah'on.s Distd. Lcthbridgo v. A.-G., [15)07] A. C. 1!). 
Refd. A.-G. V. Wonlagi], 1 K. B. 4‘jy ; A.-G. v. 

Sandwich, 1192‘JJ 2 Iv. B. 500. 

77. Purchase of policy by third 

person.] — Letiibiiidgk v. A.-G., No. 99, po.s/. 

• .] — ^SVe, further, No. 12(5, post. 

78. With English company — De- 

ceased dying domiciled abroad.] — (1) The words 
“ establish the right to receive,” 1889 Act, s. 19, arc 
applicable to legal proceedings in wliich the title 
to the money payale upon the policy is established. 

Policies of life assurance were olfccted with an 
Englisli insurance co. by a foreigner who died 
domiciled in Switzerland. 13y the policies respec- 
tively three directors of the co. whose hands wei’Ci 
thereunto subscribed agreed that they would 
within three months after the decease of the 
assured should have been duly certilied to the 
directors of the co. at tlulr principal ollice pay out 
of tlu; stock A funds of the co. to th(* exors. A 
administrators or assigns of the assured the sums 
of £300 A £700. IMtf., who was the testamentary 
exor. by Swiss law of the assured, \)i’Ought an 
action, without taking out i) rebate in the United 
Kingdom, against the insuranci*, co. to recover 
the amount dm; on tla*. policies, A i)roved that by 
Swiss law he had the right to recover debts due 
to the estate of deceased, including the sums due 
under tlie policies Held : (2) pltf. was within 

tlu^ umrds ” cxoi-s. or administratoi's ” in the 
policies ; (3) he had established the right to receive 
tlie money payable in respect of the policies 
within the sect. ; A he was therefore entitled to 
judgment for the amount less any English estate 
duties which might be i)ayable thereon. 

(4) Qu. : whether pltf. was an assign of deceased 
within the policies. — H aas v. Atlas Assuuance 
C o., Ltd., [1913] 2 K. H. 209 ; 82 L. J. K. 13. 50(5 ; 
108 L. T. 373 ; 29 T. L. 11. 307 ; 57 Sol. Jo. 446 ; 

6 B. W. C. 0. N. 87. 

79, Effected at expense of third person.] — 

(1) By 1891 Act, s. 1, estate duty is granted upon 


I all jiroptT'iy which pass(,*s on the death of a pm’son 


deemed to include (s. 2 (1), d) ” any annuity or 
other interest purchased or provided by deceased, 
either by himself alone or in concert or by arrange- 
ment with any other jierson, to the extent of the 
beneficial intej-est accruing or arising by survivor- 
ship or otherwise on the death of the deceased.” 

(2) A father effected a policy of insurance in 
his own name on the life of his son, then ag<*d 
eleven, to commence at the age of 21, upon which 
ten yearly premiums only were to be paid ,* the 
father, who liad no insurable interest in Ids son’s 
life, paid all the premiums. After the son had 
attained thc! ago of 21, the fat her, with the appro- 
bation of lh(i son, A the son’s intended wife, 
assigned to the trustees of the son’s marriage 
settlement the policy of insurance A aU moneys 
assured or to become payable under it ui^on trust 
after the son’s death to invest tlu^ imsurance 
imnieys A pay the income to the wife for life. 
After the (h^ath of the son (who surviv(id his 
father) ihc‘ insurance luonfiys were paid by the 
insurance co. to th(i trustees, who inve.sted tluun 
in accordance with ihc! ti-usts of the S(;ttlemcnt 
Held : assundng that as between the father 
the insurance co. the policy was illegal A void 
under 14 Ueo. 3, c. 48, for uant of insurable 
interest, A the insurance moneys were not legally 
recoverable, yet, the money having been in fact 
I)aid by the insurance co., the liability to estate 
duty was not alTeeti'd by the illegality of thc 
contract of insurance ; (3) the expression 

” interest ” in 1891 Act, s. 2 (1) (d), covers money 
paid under a policy of insurance on the life of 
deceased ; (4) thc sum i:)aid under the insurancMi 
policy on thc son’s death was not an intcTest 
purchased or pi’ovided by tla^ son in concert or 
by arrangement with his fatla.'r within above 
studn, A on the death ot his son estate dut y mtis not 
payable in respect of that sum. 

(5) A policy is plainly pi'operty within th(' .scope 
of H. 2 [of 1891 Act] A we can s (‘0 no ground for 
excluding it from suh-scct. 1 (d) {j>cr (!ui!.). — 
A.-G. r. MmmAY, [1904] 1 K. B. 165 ; 73 L. .1. 

K. B. (56 ; 89 L. T. 710 ; 68 J. P. 89 ; 52 W. K. 
258 ; 20 T. L. R. 137. tk A. 

AnnoUitiovfi ; — yis to (9) Refd. A.-G. v. 1)5)05] 2 

K. B. 323 (srr n!)07J A. C. I'J). J.s to (5) Expld. A.-G. v. 
PearBou, 115)21] 2 K. B. 375. 

80. Policy void for want of insurable 

interest — Liability to duty not thereby affected — 
Money in fact paid by insurance company.] — 
A.-G. r. MunuAY, No. 79, ante. 

1. Trust Property. 

Sec 1894 Ae(., s. 2 (3) ; 1909-1910 Act, s. 59 (1). 
Property held by trustee.] — Sec No. 297, post. 

81. Trust ended.]— A.-G. v. Peniuiyn, No. 83, 
post. 

J. Property Revertmg to Disponer. 

See 1896 Act, s. 15. 

82. Benefit retained by disponer — Life interest 
created — Retention of annual payment.] — A.-G. 

V. Penrhyn, No. 83, post. 

.] — See, also, Sect. 3, sub-sect. 2, 1). {b),ante. 


a maniuffo Bcittleiiiont, 

made in 1853, a wile beconio cnlillod 
for her life to the income of the hcttled 
proporty for her Boparato use. In 
1861 she verbally agre(;d >Yith her 
husband to pay tho income to hiuj 
yearly to ho apidied by him in paying 
the pn'miumH on insurance j)olicies 
on hfs life. Tlie husband was ulwaya 
in the position of having rectuved more 


from his wife than he had paid in . 
pi'emiums. By an indentaire made in 
1 887, the husband assigned the policies 
to trustees, upon trusts for his wife for 
life & after her death for children of 
I he marriage, etc., as ho should appoint. 
Ihc ugreument of 1861 remained 
unaltered & the manner in which the 
aforesaid payments were made to the 
husband, it the premiums on the policies 


paid hy him continued as it had hecn 
prior to tho execution of the said deed 
of 1887. Tho wife survived the hus- 
band : — Held : tho policies had not 
heon to any extent purchased or 
I)rovided hy tho hushand wothiii tho 
moaning of Finance Act, 185)4, s. 
2 (1) {(1 ). — ItioHAUDSoN V. Inland 
llEVKNUE COMliH., [11)05)] 2 I. It. 
507.— IR. 
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83. No other Interest created — Contingent 
interest to unborn children — Failure of contingent 
interest.] — By her marriage settlement C. assigned 
certain funds to trustees, reserving to herself an 
annuity of £100 a year upon trust for her husband 
for life with the usual trusts in favour of the issue 
of the marriage with an ultimate tnist for C. 
There was no issue of the marriage. On the 
death of the husband C. claimed that estate duty 
was not payable under 1890 Act, s. 15 : — Held : 
estate duty was payable. — A.-G. v. Penrhyn 
(1900), 83 L. T. 103 ; 64 J. P. 552 ; 16 T. L. B. 
464 ; 44 Sol. Jo. 674, D. C. 

Annotations : — Refd. A.-G. v. Glossop, [1900] 1 K. B. 284 ; 

A.-G, V. Sandwlob, [1922] 2 K. B. 500. 

84. .] — A.-G. V. Glossop, No. 

69, ante, 

85 . Interest created — Devolution in succession.] 

— Watson v. Inland Revenue Combs. (1900), 
16 Sheriff Court Reports, 236. 

86. Capital sum set aside by executor — 

To meet annuity bequeathed by will.] — A.-G. v. 
Hanner (1904), 48th Report of Inland Revenue 
Comrs. [ed. 2633] p. 121. 

87. Possession of interest — To exclusion of 
disponer — Annuity charged on real property.] — 
A.-G. V. Sandwich (Earl), No. 106, post. 

88. Marriage settlement executed prior to 
August, 1894 — Interest of survivor in capital & 
income — No exemption from duty — 1894 Act, s. 21 
(5).] — Wliere under a disposition which has taken 
effect before the commencement of above Act, a 
husband or wife is entitled to the income of 
property settled by the other, & on his or her death 
the survivor becomes entitled to the capital as 
well as the income of such settled property, estate 
duty is payable in respect of the property passing 
on the death, & the case does not come within 
the exception in above sub-sect. The sub-sect, 
only applies to a case where the survivor becomes 
entitled to the income as distinguished from the 
capital of the settled property. — ^A.-G. v. Strange, 
[1898] 2 Q. R. 39 ; 07 L. J. Q. B. 629 ; 78 L. T. 
516 ; 46 W. R. 663 ; 14 T. L. R. 419 ; 42 Sol. Jo. 
607, C. A. 

Annotation: — Apld. A.-G. v. Glossop, [1906J 1 K. B. 284. 


appoint, or, in default of appointment, in equal 
shares. M. was domiciled in England when ho 
died, & legacy duty was paid by his exors. on 
£1,600,000, of which £600,000 was appropriated 
to B. & her children. B. died in 1900, & by her 
will appointed the money t-o her children ; it 
consisted exclusively of stocks & bonds of American 
cos. 1894 Act, s. 2, describes property on which 
estate duty is payable, & sub -sect. 2 provides 
that : “ Property passing on the death of deceased 
when situate out of the United Kingdom shall 
be included only if, under the law in force before 
the passing of this Act, legacy or succession duty 
is payable in respect thereof, or would bo so 
payable but for the relationship of the person to 
whom it passes.” The Grown claimed estate 
duty on the funds passing, on the ground that the 
legacy duty would have been payable but for th(^ 
relationship of the parties ; the parties having been 
in the same relationship, for the purposes of 
Legacy Duty Act, 1796 (c. 62), to M., & the legacy 
duty having therefore been paid on the death of 
M. : — Held : the reason why the legacy duty 
was not payable was not because of the relation- 
ship of the parties, but because it had been paid, 
once & for all, at the death of M. Estate duty 
was, therefore, not payable. — A.-G. v. Bitrnh, 
[1923] 2 K. B. 77 ; 92 L. J. K. B. 521 ; 129 L. T. 
57 ; 39 T. L. R. 257 ; 67 Sol. Jo. 364, C. A. 

See, now. Finance Act, 1923 (c. 14), s. 37. 

95. Property situate in England — Deceased 
domiciled abroad — Foreign bonds to bearer.] — 
A colonial bond to bearer, even though con- 
taining a charge on property in such colony, if 
negotiable by the law of such colony, is also 
negotiable in the country where such bond is 
physically situated. Therefore, as the bailee of 
such bond must got a good discharge before ho 
can deliver it up, where such bonds are actually 
in England at the death of deceased, estate duty 
is payable in respect of such bonds. — A.-G, v. 
Glendining (1904), 92 L. T. 87. 

Annotation .—Apld. 'SVlnans v. A.-G. (1909), 101 L. T. 754. 

98. .] — WiNANS V. A.-G., No. 

1, ante. 


Sub-sect. 3. — Foreign Property. 

See 1894 Act, s. 2 (2). 

89. Property situate abroad — Deceased domi- 
ciled abroad.] — Winans v. A.-G., No. 1, ante, 

90. .] — Re Loir’s Policies, No. 126, 

post, 

91. Deceased domiciled In England.] — 

Re Manchester (Dowager Duchess), Dun- 
cannon (Viscount) v, Manchester (Duke), 
No. 150, post, 

92. .] — Re Scott, No. 127, post, 

93. Property bequeathed to foreign 

executors.] — Re Scull, Scott v, Morris, No. 151, 
post, 

94. -- — Relationship of beneficiary.] — 

M., who died in 1890, by his will left large sums to 
trustees to be invested for his daughter, B., for 
life, & after her death to her children as she should 


Sect. 4.— EXCEPTIONS FROM CHARGE OF 

DUTY. 

Sub-sect. 1. — Where Money Consideration 

given. 

See 1894 Act, s. 3. 

97. General rule.]— (1) By 1894 Act, s. 1, 
estate duty is granted upon all property whicli 
‘‘ passes on the death ” of a person dying after the 
commencement of the Act. By s. 2, sub-sect. 
1 (d), ” property passing on the death ” shall be 
deemed to include any annuity or other interest 
purchased or provided by deceased to the extent 
of the beneficial interest accruing or arising by 
survivoiship or otherwise on the death. Sect. 3 
exempts from estate duty property passing on the 
death of deceased by reason only of a bond fide 
purchase from the person under whose disposition 
the property passes, where such purchase was made 


PART II. SECT. 8, SUB-SECT. 2.— J. 

83 I. No other interest created — 
Contingent interest to unborn children .] — 
In 1902 C. oonveyed to trustees £15,000 
upon trust to pay yearly £676 to his 
daughter D. for Ufo & after her death 
in trust for such of her children as D. 
should appoint, etc,, with power to 
^wt an annuity to her husband for 
lifo. In the event of there being 

J.— VOT.. XXT. 


none, or no surviving children. In tziist 
for C. absolutely, suWect to the annuity 
to the husband. The trustees were 
to hold the balance of the income, after 
payment of the annuity to D., or the 
annuity to the husband, upon trust 
for 0. absolutely : — Held : neither the 
trust for C. of the surplxis income after 
payment to D. of the annuity of £576 
nor tho ultimate oontlngont trust for 


C. of the corpus of the fund, rend( 
the gift one within Customs & Ini 
Revenue Act, 1881, s. 38 (2) (o) 
amende^ by Customs Sc Inland Revenue 

9. 11» & Finance Act, 

8. ^ (c). Sc estate duty was not payable 
by the exors. of C. in respect of suoh 
part of the £15,000 as was settled on 

D. her husband & issue . — He Coch- 
RANK, [1906] 2 I. R. 200.--IR. 


0 
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Sect. 4. — Exceptions from charge of duty : Sid)- 
sect. 1.] 

for full consideration in money or money’s worth 
paid to the vendor for his own use or benefit. 

(2) A., shortly before his marriage, effected a 
policy of insurance on liis own life for a sum pay- 
able on his own death to his intended wife, & 
assigned the policy to the trustees of a settlement 
made in consideration of the marriage. By that 
settlement the principal moneys to be received 
under the policy were to be held by the trustees 
in trust for tlie wife for life & upon other trusts, 

6 A. covenanted to keep up the policy & pay 
the premiums thereon during his life. He duly 
performed his covenant, & died after the com- 
mencement of the Act, leaving his wife surviving : 
— Held : the sum payable under the policy on 
A.’s death was an “ interest purchased or pro- 
vided by deceased ” within s. 2 (1) (d); the exemp- 
tion from duty contained in s. 3 did not apply ; 

therefore, on A.’s death estate duty was pay- 
able in respect of that sum. 

(3) I think that it [s. 3] is aimed at the kind of 
case where a person has bought something & paid 
for it a price — “ a consideration in money or 
money’s worth ” — but is not to get the benefit 
of his purchase until the death of his vendor. It 
is clear, then, that he gets no immediate benefit at 
all ; he has bought & paid for something the 
delivery of which to him is postponed. In such 
a case the Legislature has recognised that it would 
be unjust to make him pay duty upon the death 
of the vendor when he has paid the full value of 
the interest to the vendor — it may be years & 
years ago (Dajiling, J.). — ^A.-G. v. Dobree, 
[1000] 1 Q. B. 442 ; 69 L. J. Q. B. 223 ; 81 L. T. 

007 ; 64 J. P. 24 ; 48 W. R. 413 ; 16 T. L. R. 
80 ; 44 Sol. Jo. 103, D. 0. 

Annotations : — As to (2) & (3) Consd. A.-G. v. Hawkins. [1901J 

1 K. B. 285. FoUd. A.-G. v. Murray, [1903J 2 K. B. 64. 

98. What constitutes “purchase’* — Family 
arrangement — Partnership between father & son.] 
— Brown v. A.-O., No. 765, post. 

99. ; .] — A tenant for life of 

real estate had raised money by charges on his 
life estate <& insurance policies on his life. By a 
family arrangement in 1885 between him & his 
son, the tenant in tail, the estates were disentailed 
&; re-settled ; the fee was mortgaged by father & 
son for an amount to pay off the father’s debts ; 
the policies were assigned to the son ; the rents 
& profits of the estates were held in trust to pay 
the interest on the mtge., the premiums on the 
policies, an annuity to the son, & the residue for 
the father for life, with remainder to the son in 
fee. On the father’s death the policy moneys were 
paid to the son, the Crown claimed esta^ duty 
thereon from the son under Finance Act, 1894 
(c. 30), sect. 2, sub-sect. 1 (d) : — Held (1) in the 
true view of the family arrangement, the son had 
made an absolute purchase of the policies for 
valuable consideration— nay, for much more than 
the full value ; (2) this was not a case of an 

“ interest provided by the deceased, either alone 


or in concert with any other person ” within above 
sub-sect. ; (3) estat-e duty was not payable on 
the policy moneys. 

(4) I utterly fail to see how a transaction which 
would be regarded as a purchase if it took place 
between strangers, & would therefore be outside 
the Act, is to be brought within the Act because 
the parties to it are members of the same family 
& the interests or honour of the family induced to 
or were promoted or protected by it (Lord 
Atkinson). 

(5) It has many times been decided that in 
dealing with questions arising on the Finance Act 
of 1894 &; the Succession Duty Acts regard should 
be had to the substance of the transactions on 
which these questions turn rather than to the forms 
of conveyancing which the parties to them may 
have adopted to carry out their objects (Lop-D 
Atkinson). — Lethbridge v. A.-G., [11107] A. C. 
19 ; 76 L. J. K. B. 84 ; 95 L. T. 842 ; 23 T. L. R. 
123, U. L. ; revsg. S. C. sub. nom. A.-G. v. Leth- 
bridge, [1905] 2 K. B. 323, C. a: 

Annotations: — As to (1) Apld. A -Q. r. Sandwich, [1922] 

2 K. B. 500. As to (5) Reid. A.-G. v. Parr, [1924] 1 K. B. 

916. 

100. Re-settlement of estate.] — 

A.-G. V. Hawkins, No. 76, ante. 

101. Not change of security.] — Deft, was 

the owner of freehold estates in the county of L,, 
& he was also the tenant for life of freehold estates 
in the county of D. The L. estates were charged 
with the payment of an annual jointure rent- 
charge. The person entitled to this rentcharge, 
by agreement with deft, in 1883, released the L. 
estates, & deft, in consideration granted to her an 
annuity charged on his life interest in the D. estates, 
& secured by policies of assurance on his life. 
On the death of the annuitant the Crown claimed 
estate duty from deft, under 1894 Act, s. 2 ; — 
Held : the Crown was entitled to the duty, since 
the transaction in 1883 was not the grant of an 
annuity for full consideration in money or money’s 
worth paid to the grantor for his own use or 
benefit within 1894 Act, s. 3, but merely a transfer 
of the security for the jointure rent-charge from 
the L. estates to the D. estates. — ^A.-G. v. Smith- 
Marriott, [1899] 2 Q. B. 595 ; 69 L. J. Q. B. 
69 ; 81 L. T. 359 ; 64 J. P. 54 ; 48 W. R. 12 ; 
16 T. L. R. 497 ; 43 Sol. Jo. 690, D. C. 

Annotation : — Distd. A.-G. v. Sandwich, [1922] 2 K. B. 600. 

102. Gift in lieu of legacy — Subject to pay- 

ment of annuity.] — A.-G. v. Johnson, No. 66, 
ante. 

103. Full consideration in money or money’s 
worth — Bond to secure successor’s interest — On 
disentallment.] — A.-G. v. Richmond & Gordon 
(Duke), No. 144, post. 

104. For interest in goodwill of partner- 

ship.] — A.-G. V. Boden, No. 36, ante. 

105. Question for court — Not for Inland 

Revenue Commissioners.] — A.-G. v. Boden, No. 
35, ante. 

106. Grant of annuity.] — In 1910 the 

eighth Earl of S. was tenant for life under a settle- 
ment of certain estates. In the event of his death 


PART II. SECT. 4, SUB-SECT. 1. 

104 1. Fnll consideration in money 
or money's vxtrih — For interest in 
goodivill of partner shin.} — A., the 
owner of a business, took into partner- 
ship his two sons. They brought no 
money in, hut were bound to devote 
their whole time to the businesB. 
They were each to receive one-fourth 
of the profits, & on A.’s death they 
wore jointly entitled to the partnership 
assets. Prerainma of Insurance on 


A.’s life, & all hJs household expenses, 
were to be paid yearly out of the 
partnership assets. A. assimed to 
his sons all his share & interest in the 
entire business, & was empowered to 

a sum of 

^14000 which was thereby declared 
Mtu^y charged on the business. 
Estate duty was paid on the amount 
of A.’s real & personal estate, inoluding 
the sum of £12,000. The Crown in 
addition olalmed estate duty on the 
entire amount, less the £12,000 on 


which duty had been paid, of the 
partnership assets : — Held : a benefit 
had been reserved to the donor. Sc 
the transaction was not a transaction 
for value, & estate duty was payable. — 
Re Clabk (1906), 40 I. L. T. 117.— 
IR. 

106 i. Cfrant of annuity . \ — 

Testator bequeathed heritage to L. 
&: conveyed his movable estate to 
trustees to pay therefrom an annuity 
& to hold the residue for L. In fee. 



Pakt II. — ^Estate Duty. 


19 


his brother, Admiral M., was the next tenant for 
life & deft., the Admiral’s son, was tenant in tail. 
The Earl, & in the event of his death, the Admiral, 
possessed powers of jointuring & granting portions. 
By a disentailing deed dated Dec. 8, 1910, the 
Earl & the Admiral released their interests & 
powers of jointuring & portioning under the 
settlement & the estates were assured to deft, in 
fee simple in possession. The Admiral consented 
to this arrangement on condition that deft, should 
grant to his mother. Lady M., an annuity of £2,000 
payable on the death of the survivor of the Earl 
& the Admiral, & this was effected by a deed dated 
Dec. 12, 1910. On the death of the survivor 
Lady M. entered into & continued in possession of 
the annuity until her death, when a claim for 
estate duty, upon its reverter to deft, was made 
by the Crown. Deft, claimed exemption from 
payment of the duty under 1896 Act, s. 15 (1), 
or 1894 Act, s. 3 (1). 

S. 16 (1), provided that “ where by a disposition 
of any property an interest is conferred on any 
person other than the disponer for the life of such 
person or determinable on his death, & such 
person enters into possession of the interest, & 
thenceforward retains possession thereof to the 
entire exclusion of the disponer or of any benefit 
to him by contract or otherwise & the only benefit 
which the disponer retains in the said propert^i. 
is subject to such life or determinable interest, & 
no other interest is created by the disposition, 
then, on the death of such person after the com- 
mencement of this part of this Act, the property 
shall not be deemed for the purpose of the principal 
Act to pass by reason only of its reverter to the 
di^oner in his lifetime,” 

By 1894 Act, s. 3 (1), ” estate duty shall not be 
payable ... in respect of the deteimination of 
any annuity for lives . . . where such annuity 
was granted for full consideration in money or 
money’s worth paid to the . . . grantor for his 
own use or benefit ” : — Held : (1) the transaction 
in question did not come within 1896 Act, s. 15, 
so as to exempt deft, from payment of duty ; the 
conditions for the application of that sect, were 
not fulfilled ; (2) the annuity was gran^d for 

” full consideration in money or money’s worth 
paid to the grantor for his own use or benefit ” 
within 1894 Act, s. 3 (1), &, consequently, duty 
was not payable by deft, on the cessor of the 
annuity. — ^A.-G. v. Sandwich (Earl), [1922] 2 
K. B. 600 ; 91 L. J. K. B. 767 ; 127 L. T. 617 ; 
38 T. L. R. 703 ; 66 Sol. Jo. 612, O. A. 

Annotations : — As to (1) Reid. A.-O. v. Parr, [1924] 1 K. B. 

916. As to (2) Reid. Baker v. 1. li. Ck>mrs., [1923] 1 K. B. 

323. 

107. Consideration less than full value of 

property — Conveyance bond flde,] — (1) When 
property has been conveyed for a consideration 
less than its full value, the fact that stamp duty 
has only been paid in respect of the consideration 
mentioned in the conveyance, & not, as required 
by 1909-1910 Act, s. 74, in respect of the value 


of the property, will not affect a subsequent pur- 
chaser for value. 

(2) Estate duty wiU not be payable under s. 59 
of the Act in respect of property which has been 
the subject of a bond fide bargain & conveyance, 
even if the consideration bo less than the full value 
of the property. 

(3) The provisions as to estate duty are laid 
down by s. 69 of the Act. For the purpose of 
this sect., the question must be asked, was the 
conveyance ... a voluntary disposition operating 
as an immediate gift inter vivos. I do not think 
it was ... No estate duty will be payable (War- 
rington, J .). — Re Weir & Pitt’s Contract 
(1911), 65 Sol. Jo. 636. 

108. Sale or mortgage of expectant interest 
prior to 1894 Act — 1894 Act, s. 21 (3) — Expectant 
interest depending on two lives — Repayment of duty 
paid on death of first life.] — A.-G. v. Walker, Re 
Reversionary Interest Society Ltd.’s Peti- 
tion (1896), Times, May 14. 

109. Exemption in favour of pur- 

chaser or mortgagee — Not vendor or mortgagor.] — 
A tenant in tail in remainder to freehold estates 
raised money during the lifetime of the tenant 
for life by granting annuities or rent-charges 
charged upon the property, by ijurchasing an 
annuity & charging his interest in expectancy with 
the capitalised value, & by a mtge. of his interest 
in expectancy : — Held : (1) the annuities granted 
by the reversioner were in the nature of mtges. 
& not of sales for a valuable consideration ; 
(2) the exemption in 1894 Act, s. 21 (3), was an 
exemption in favour of a purchaser or mtgee., 
& not of a vendor or mtgor. ; (3) the reversioner 
was not entitled under the sub-sect., on the death 
of the tenant for life to exemption from estate duty 
in respect of any of the incumbrances created by 
him. 

(4) Both under the Act of 1894 & still more 
under that of 1900, cases may arise where, owing 
to all the property being aggregable for duty & 
the rate of duty being very high, the duty upon the 
mortgaged property which the mtgor. would 
have to pay would be more than the value of the 
equity of redemption. In cases like this the 
personal liability of the mtgor. rests upon sect. 
8 (4), of 1894 Act, & the effect of that sub-sect, 
is that he is only liable to the extent to which 
any property passes & a beneficial interest in 
possession is acquired. It may be that nothing 
passes to him. It was not the intention of the 
statute that a man who really receives nothing is 
to have what would otherwise have been a bene- 
ficial estate turned into a debt to the Grown 
(Phillimore, j .). — Re Vernon, [1901] 1 K. B. 
297 ; 70 L. J. Q. B. 202 ; 83 L. T. 636 ; 64 J. P. 
804 ; 49 W. R. 192 ; 17 T. L. R. 91 ; 45 Sol. Jo. 
101, D. C. 

110. Liability of mortgagor — Where duty 

greater than value of equity of redemption.] — 

Re Vernon, No. 109, ante. 


L. agreed with the annuitant & trustees 
to discharge the annuity in exchange 
for a bond of annuity of the same 
amount granted by L. over the lands 
bequeathed to him & the trustees 
made over the residue of the movable 
estate to L. free of the annuity. On 
the death of the annuitant, estate 
duty was claimed from L. in respect 
of the cesser of the annuity ; — aeld : 
L. was liable in estate duty. — ^L ord 
Advocate v, Ltbll (Lord), [1918] 
S. O. 125.— SOOT. 

s. ObliaaUona in marriage 

eontract .} — ^Under Finance Act, 1894, 
s. 7, obligations in the marriage con- 


tracts of a husband or a son are not 
debts incurred “ for full consideration 
in money or money’s worth,” so as 
to entitle the amount of the obliga- 
tion to be deducted from the obligor’s 
estate for revenue purposes. — Inland 
Revenue Oomrs. v. Alexander’s 
Trustees (1905), 7 F. (Ct. of Sess.) 
367 ; 42 So. L. R. 307 ; 12 8. L. T. 
682.— SCOT. 

t. Partial consideration in meyney 
or money’s worth— MarrUige setttemeni.] 
— By a marriage settlement L., the 
husband, in consideration, partly of 
the transfer to him by D., the wife, 
of shares, 8c partly of the marriage, l 


S auted lands in trust for himself for 
0 8c after his death for D. absolutely : 
— Held : the expression ** partial 

oonsideratlon in money or money’s 
worth,” in Finance Act, 1894, s. 3 (2), 
was intended to relate to contracts 
in which the consideration was partly 
money or money’s worth 8c partly 
marriage, & the sum in respect of 
which D, was liable to pay estate 
duty was to be ascertained hy deduct- 
ing £6,600, the value of the considera- 
tion In money or money’s worth, 
from the value of the property passing 
to her under the settlement upon the 
death of L. — Re Lombard, [1904] 
2 I. R. 621.— IR. 
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Estate and Other Death Duties. 


Sect. 4. — Exceptions from charge of duty: Sub-sects, 


SUB-SEOT. 2.- 


-Where Death Duty already 

PAID. 


See 1894 Act, ss. 5 (2) ; 20 (1), (3) & (4) ; 21 (1), 
22 (1) U ) ; 1896 Act, ss. 21, 24 (1) ; 1898 Act, s. 13 ; 
1907 Act, s. 15 ; 1909-1910 Act, s. 65 ; 1914 Act, 

BS. 14, 15. , ^ ... 

111. Settled property — 1894 Act, s. 21 (1) — 
General rule.] — By above sub-sect. “ estate duty 
fahfi.11 not be payable on the death of a deceased 
person in respect of personal property settled by a 
will or disposition made by a person dying before 
the commencement of this part of this Act, in 
respect of which property ” probate duty (among 
other specified duties) “ has been paid or is 
payable, unless in either case deceased was at the 
time of his death, or at any time since the will or 
disposition took effect had been, competent to 
dispose of the property.” Under a marriage 
settlement personal property belonging to the 
wife became vested in trustees upon trust for the 
wife for life, & after her death, if her husband 
should survive her, upon trust for the husband for 
life, &, after the death of the survivor of them, 
upon trust for such person or persons as the wife 
should by deed or will appoint. The wife died in 
the lifetime of her husband, before the com- 
mencement of 1894 Act, having by her will 
appointed the property in favour of certain bene- 
ficiaries, & probate duty was thereupon paid by 
her exors. in respect of the value of the property 
so appointed after deducting the value of the 
husband’s life interest. The husband died after 
the commencement of the Act: — (1) the settle- 
ment & will together constituted a “ disposition ” 
by which the property was settled within the 
meaning of above sect., &, therefore, estate duty 
was not payable on the husband’s death in respect 
of the value upon which probate duty had been 
paid. 

(2) Semble : estate duty was not payable on 
the amount of the value of the husband’s life 
interest, probate duty having been paid on the 
whole of the property. 

(3) The paramount object of the sub-sect, 
appears to be that settled property should not pay 
the two duties, namely, first probate duty & then 
estate duty (A. L. Smith, L.J.). — ^A.-G. v, Doding- 
TON, [1897] 2 Q. B. 373 ; 66 L. J, Q. B. 684 ; 77 
L. T. 299 ; 61 J. P. 644 ; 46 W. R. 657 ; 13 
T. L. R. 633, G. A. 

:-A, to (1) f^d. He Torrington. 119131 2 Ch. 



V. Londesborough, [1905J 1 K. B. 98. Oenerallv 
Avery, Pinsent v. Avery, [1913] 1 Ch. 208. 

112. What constitutes a “ disposi- 
tion’* — Settlement & will together.] A.-O. 


V. 


Dodinqton, No. Ill, ante 

. /TTTt change from personalty 

u* -J testator, who 

died in 1849, his residuary personal estate became 
vested m trustees upon trust to invest it in land, 
& to settle the land k> the use of two persons in 
succession for life, with remainders over in tail 
male. Probate duty was paid on testator’s 
personal estate, & the residue of the same was 


invested in land, which was settled in accordance 
with the directions of the will. On the death of 
the second tenant for life in 1900, the Crown 
claimed estate duty in respect of the land : — 
Held : the es^te duty claimed was not payable, 
the case coming within the exemption created 
by the above-mentioned sub-sect. 

(2) The principle seems to be that, if the equiva- 
lent of estate duty has once been paid in respect 
of settled property, the duty is not to be payable 
in respect of the same subject-matter ; & 
it appears to me that the fact that, since the 
payment of the probate duty, the property has 
changed its form from that of personalty into that 
of realty cannot affect the application of the 
principle (Collins, M.R.). — ^A.-G. v. Londes- 
BOROUGH (Earl), [1905] 1 K. B. 98 ; 74 L. J. K. B. 
81 ; 92 L. T. 39 ; 63 W. R. 147 ; 21 T. L. R. 36, 
0. A. 

114. Limited to what property— 

Liability to probate duty arose at settlement.] — 

The property exempted from estate duty by above 
sub-sect, is limited to property settled at the date 
when the liability to probate duty arose, & must 
be property in the settlement of which the wiU or 
disposition of the person on whose estate the 
probate duty is paid or payable forms an integral 
part. It is not sufficient to bring a case within the 
jgub-sect. to show that the property is settled by 
some other instrument at the date when the 
probate duty becomes payable, still less to show 
that it is subject to a covenant to settle. Before 
any right to exemption can be established, it is 
necessary to find a will or disposition by^ the 
person on whose property probate duty is paid or 
payable constituting part of the settlement. — 
Re Torrington (Viscountess), [1913] 2 Ch. 
623 ; 83 L. J. Ch. 8 ; 109 L. T. 541 ; 29 T. L. R. 
742 ; 57 Sol. Jo. 730. 

115. Disposition must be integral 

part of settlement.] — Re Torrington (Vis- 
countess), No. 114, ante. 

116. 1894 Act, s. 5 (2) — Re-settlement of 

reversion in lifetime of tenant for life — Duty pay- 
able on death of re-settlor.] -^The owner of an 
absolute reversionary interest in settled personal 
property, who during the lifetime of the tenant 
for life makes a settlement of his reversionary 
interest, reserving a life interest to himself, is a 
person who was ” during the continuance of the 
settlement competent to dispose of ” the property 
within above sub-sect., &, therefore, upon his 
death, estate duty is payable upon the value of 
his interest, notwithstanding that estate duty has 
previously been paid upon it at the death of the 
original tenant for life. — A.-G. v. Hay, [1899] 
2 Q. B. 245 ; 68 L. J. Q. B. 657 ; 80 L. T. 712 ; 
16 T. L. R. 290 ; 43 Sol. Jo. 380, D. C. 

117. Duty paid on Interest In ex- 

pectancy — Deceased being settlor & competent to 
dispose.] — Inland Revenue Comrs. v . Priestley, 
No. 30, ante. 

See, now, 1914 Act, s. 14. 

118. Allowance for duties already paid — Succes- 
sion duty — Paid on assessed value of life Interest — 
Not on capital value of property.] — Be Foley 
(Lady) (1898), Times, May. 18. 

119. — Depreciation of capital value — 


PART II. SECT. 4, SUB-SECT. 2. 

Settled properly — 1894 Act, 
8. 5 (2) — Not applicable to absolute 
giff.] — L ord Advocate v. Harvey’s 
Trustees (1901), 39 Sc. L. R. 7i.— 

SCOT. 


o/dw<V.l — L ord Advocate f> 
^CKENziE’s Trustees (1906), 

Sc. L. R. 684.— SCOT. 

0 . AUowance for duUea already paid. 
on the marrlewe of A. & B. trusi 
“ were settl^ in trust as to th< 
^ B., the husbanc 

& after his death for A. for llf< 


& after the death of the survivor, 
then in the event which happened, 
of their being no children of the 
marriage in trust as to the capital of 
the funds for such person or persons 
as A. should appoinL On A.'s death 
in B.*s lifetime estate duty was paid 
on the value of her reversionary interest 


Prevention of second 
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Effect on allowance.] — Be Sykes (1899), cited 
Soward’s Estate Duty, 4th ed., p. 23. 

^ 120. Settlement estate duty — Payable 

under 1914 Act, s. 14 (b) — Enures to benefit of all 
persons interested.] — (1) The amount of settle- 
ment estate duty allowed off the estate duty 
payable under above sect., on the first occasion 
on which it becomes payable enures for the benefit 
of the several persons interested in the property 
in respect of which such estate duty is paid. 

(2) Testator, who died in 1913, by his will 
settled his residuary estate upon trust for A. for 
life, & then for other persons subject to the pay- 
ment out of the income of a life annuity com- 
mencing on A.’s death. A. died in Oct. 1914, after 
1914 Act came into operation : — Held : the 
amount of settlement estate duty paid, on testator’s 
death, which, pursuant to above sect., was allowed 
off the estate duty payable on A.’s death, reduced 
the amount of estate duty for the benefit of the 
aimuitant as well as the residuary legatees ; 
(3) the interest receivable under above sect, on 
the amount of settlement estate duty for the 
period between Aug. 15, 1914, A.’s death 
belonged to A.’s representatives ; (4) on the 

death of an annuitant, to whom an immediate 
annuity payable out of the income of the resi- 
duary estate was given by a codicil to the will, 
the interest receivable under above sect, for the 
period between Aug. 15, 1914, & the death of 
annuitant, on the amount of settlement estate 
duty paid in respect of the “ slice ” of the estate 
representing such annuity, will, belong to annui- 
tant’s representatives. — Re Booxn, Pleace v. 
Booth, [1910] 1 Ch. 349 ; 85 L. J. Ch. 249 ; 114 
L. T. 498. 

121. .]— By Ms will dated 

Jan. 28, 1913, testator bequeathed a sum of 
£150,000 to trustees upon trust for Ms son for life 
& subject thereto upon trusts for liis issue as 
therein mentioned. He bequeathed his residue 
personal estate to Ms trustees upon trust for 
conversion but with power to postpone the same. 
By clause 43 of his will he declared “ that all the 
legacies & annuities & all other gifts bequests & 
devises therein contained shall be free from all 
death duties, & I direct that such death duties 
shall be paid out of my residuary estate.” By 
clause 47 he directed his tmstee out of the moneys 
to arise from the conversion of his residuary 
personal estate to ” pay any funeral & testa- 
mentary expenses debts the legacies & annuities 
bequeathed by tMs my will or any codicil hereto 
& the death duties whether payable in respect of 
my estate or any of the legacies or annuities 
bequeathed free of legacy duty.” Testator died 
on June 27, 1913, & settlement estate duty was 
paid out of residue in respect of the £160,000 fund. 
Testator’s son died on Apr. 28, 1921 ; — Held : 
(1) the estate duty payable under the above sect, 
on the death of the son in respect of the £150,000 
fund was payable out of that fund & not out of 
residue ; (2) the amount alreadv paid for settle- 
ment estate duty would be allowed under the 
above sect, against the sum chargeable against 
the £160,000 fund for estate duty ; & the further 
allowance of 3 per cent, per annum interest on the 
settlement estate duty would enure for the benefit 
of those who would have received it, had that duty 
been added to the £160,000 fund . — Bs Suther- 
land (Duke), Chaplin v, Leveson-Gower, 


[1922] 2 Ch. 782 ; 92 L. J. Ch. 113 ; 128 L. T. 
246 ; 07 Sol. Jo. 11. 


Sub-sect. 3. — Heirlooms. 

122. Heirloom of national interest — 1896 Act, 
s. 20.] — By his will, dated in 1900, testator, who 
died m 1901, directed the trustees to pay out of 
the residuary proceeds of his estate (a) so much 
of the estate duty & other death duties which imder 
1894 Act, or any amending statute, should become 
payable upon or by reason of his death in respect 
of all the estates & property of which he shoidd 
immediately before his death be tenant for life 
under a certain will or resettlement as the capital 
moneys & investments subject thereto should be 
insufficient to pay ; & (6) all such succession duty 
as should become payable upon his death in respect 
of the same estates and property : — Held : (1) as 
to the duty in respect of the sale of certain timber, 
the provision of the will was applicable to duty 
payable in respect of a succession on the death 
of testator, which duty was payable out of his 
residuary estate ; (2) as to certain heirlooms of 
national interest, the duty did not become pay-able 
upon the death of testator, & would not until the 
happening of the event mentioned in 1896 Act, s. 20. 
(3) It is not true to say . . . that the duty only 
becomes chargeable in each year upon the event 
of a sale ; but it is really a duty which I think 
... is chargeable immediately upon the death, 
at the succession (Vaughan Williams, Ti.J.). — • 
Re Leconfield, Wyndham r. Leconfield (1904), 
90 L. T. 399 ; 20 T. L. R. 347, C. A. 

Annotations:— Aa to (1) Distd. Re Scott, Scott v. Scott, [1916] 

2 Cb. 268. As to (2) FoUd. Re Swaytbling, Samuel v. 

Swaythling (1912), 29 T, L. R. 88. 

123. 1909-1910 Act, s. 63.]— Held ; 

no part of testator’s general personal estate 
should be set aside or retained to provide for 
estate duty or other duty in respect of certain 
heii’looms settled by his will which had been 
certified to bo of national scientific, historic, 
or artistic interest . — Be Swaythling (Lord), 
Samuel v, Swaythling (1912), 29 T. L. B. 88 ; 
67 Sol. ,To. 173. 

Annotation : — Dbtd. Re Scott, Scott v. Scott, [1916] 2 Ch. 

268. 

124. .] — Testator, domiciled in 

England, died in Jan. 1912, & by his will 
bequeathed free of legacy duty to S. absolutely 
a valuable collection of works of art & other 
chattels at his appartments in Paris. In July, 
1912, the exors. applied to the Treasury under 
1896 Act, 8. 20, & 1909-1910 Act, s. 63, for a 
certificate of exemption from duties until sale for 
such of the French chattels as were objects of 
national scientific, historic, or artistic interest. 
On June 2, 1914, the exors. assented to the 
bequest of the French chattels & forthwith 
delivered them to S., & she immediately on the 
same date delivered them to a purchaser, to whom 
she had contracted to sell them in Dec. 1912. 
The Treasury certificate specified & declared 80 
per cent, in value of the chattels to be within the 
exemption of the sects. On the question whether 
S. or the I’esiduary personal estate of the testator 
was liable to pay the English estate & legacy 
duties in respect of the chattels comprised in the 
certificate of exemption, & the chattels not 


in tbe capital of the trust funds. 
On B.'s death estate duty was claimed 
on the actual amount of the capital : — 
Held: the duty paid on A/b death 


was in respect of “ settled property *' 
within the meaning of Finance Act, 
1894, 8. 5 (2), & forit should 

ffiyen as regards the duty, which 


would otherwise have been payable 
on B.’s death.— /«c Finance Act, 
1894, &STUUDEKT, [1900] 2 I. R. 281. — 

IR. 
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Estate and Other Death Duties. 


Sect. 4. — Exceptions from charge of duty : Sub-sects. 

3 4. Sect. 5 ; Sub-sects. 1 iSc 2.] 

included in the certificates : — Held : (1) no distinc- 
tion could be drawn between enjoyment in kind 
for a moment & for a period of years ; S. had 
“ enjoyed in kind ” although only for a most 
transient period, & was therefore under 1896 Act, 
8. 20, the person liable to account for <te to pay the 
estate duty in respect of the exempted chattels ; 
(2) the direction that the chattels were to be free 
of legacy duty was not limited to duty payable 
upon the testator’s death, but extended to duty 
payable by S. in the event of the chattels being 
sold by her ; & consequently the legacy duty was 
payable out of the residue ; (3) the estate & legacy 
duties in respect of the chattels not within the 
cortiricate of exemption were payable out of the 
residuary estate (the gift being free of legacy duty), 
for all the personal estate, wheresoever situate, 
of a testator domiciled in England passes to his 
“ exor. as such ” within 1894 Act, s. 9 (1), although 
as to personalty situate abroad he may have to 
take proceedings in a foreign tribunal to obtain 
possession of them . — Iic Scott, Scott v. Scott, 
ri910J 2 Ch. 20S ; 85 L. J. Ch. 528 ; 114 L. T. 
1114 ; 60 Sol. Jo. 478, 0. A. 

Exemption on sale to national or public 

Institution.] — See Finance Act, 1921 (c. 32), s. 44. 


Sub-sect. 4. — Other Cases. 

125. Advowsons — 1894 Act, s. 15 (4) — 1853 
Act, s. 24.] — A.-G. V. Peek, No. 299, post. 

126. Insurance policy of foreign subject — 
Domiciled abroad.] — A French subject, resident 
in Egypt, mortgaged his policies to the insurance 
CO., subsequently assigned them to C. to secure 
a further loan. On his death the insurance co. 
after deductmg what was due to them paid the 
balance of the policy moneys into ct., as there was 
a dispute as to who was entitled to them. C. 
obtained judgment in the Fi*ench Consular Ct. in 
Egypt, that she was the only & lawful assignee 
of the policies : — Held : on a petition by her for 
payment out of the policy moneys that the peti- 
tion need not be served on the other claimants ; 
it was iK^t nect.'ssary to take out representation 
here to the French subject, & no duty was pay- 
able.— 7i’c Loir’s Policies (191G), 00 Sol. Jo. 445. 

Gifts in consideration of marriage.] — See 1909- 
1910 Act, 8. 59 (2). 

Sums forming part of normal expenditure of 
deceased,]— 1009-1910 Act, s. 59 (2). 

Gifts not exceeding £100 to any one donee.] — 
See 1909-1910 Act, s. 69 (2). 

Indian pensions.]— Nee 1894 Act, s. 15 (3). 

Property of soldiers & sailors dying on active 
service.]— Nee 1894 Act, s. 8 (1). 

Payment of sums under £100 — Without requiring 
representation.]— Nee 1894 Act, ss. 8 (1), 22 (1) (c): 
Friendly Societies Act, 1896 (c. 25), s, 69 ; 


Industral & Provident Societies (Amendment) 
Act, 1913 (c. 31), 8. 6. 


Sect. 5.— AGGREGATION OF PROPERTY. 

Sub-sect. 1. — ^What Property Aggregated. 

See 1894 Act, s. 4, s. 7 (6 & 7) ; 1900 Act, 8. 12 (1). 

127. Property accruing to deceased after death 
— Under will of ancestor surviving him — Aggre- 
gated with deceased’s other property — Wills Act, 
1837 (c. 26), s. 33.] — A father devised real 
property to his son, who died in the lifetime of the 
father, leaving a daughter, who was living at the 
death of the father. The son devised his residuary 
estate to trustees. This devise included the 
property devised by the father’s will, & took 
effect by virtue of the above sect. On the death 
of the father estate duty was paid on all the 
property which passed on his death, including 
that devised to his son. The Comrs. of Inland 
Revenue claimed estate duty on the property 
devised by the son to the trustees. On appeal by 
the trustees, under 1894 Act, s. 10, to determine 
the duty payable : — Held : (1) the property was 
property of which the son was at the time of his 
death competent to dispose, & therefore was 
property passing on the death of the son, within 
1894 Act, s. 2 (1) (fl) ; (2) as Wills Act, 1837 (c. 26), 
gave the property to the devisees of the son as if 
the son had survived the father, it gave it subject 
to the same duties as if the son had survived the 
f ftt/liGr* 

W'e are bound to hold that Wills Act, 1837 
(c. 20), s. 33, gives to the Crown the same duties 
as if the son had survived the father, & gives the 
property to the devisees of the son, subject to 
the payment of the same duties as if the son had 
survived (Channrll, J.). 

(3) The duty out of this property must be the 
same as if the son had survived. The rate on the 
property, therefore, will bo arrived at by taking 
the rate applicable to this property when aggre- 
gated with the other property of J. 8., junior 
[the son]. I do not Imow whether the Crown 
claims any additional duty, i.e. at a higher rate 
than paid on the £16,000, property of J. S., junior, 
by reason of the aggregation with it of this free- 
hold property, but I do not think the Crown 
entitled to such a higher rate on the £16,000. 
Wills Act, 1837 (c. 26), gives the duty on the 
property passing by virtue of it, but it is difficult 
to see how it could give a higher duty on other 
property (Channell, J.). — Re Scott, [1900] 1 
Q. B. 372 ; 69 L. J. Q. B. 121 ; 81 L. T. 610 ; 48 
W. R. 205 ; 16 T. L. R. 110 ; 44 Sol. Jo. 147 ; 
sub nom. Tn the Goods of Scott, 64 J. P. 25, D. O. ; 
affd. sub nom. Be Scott, [1901] 1 K. B. 228, C. A. 

Annotations : — As to (2) Distd. Re Greenwood, Greenwood 

V. SutoUHe, [1912] 1 Ch. 892. Generally, Meiltd. Re 

Pearson, Smith v. Pearson, [1920] 1 Ch. 247. 

128. Property settled by statute — By will — & 
by settlement.] — At the time of his death A. was 


PART II. SECT. 4, SUB-SECT. 4. 

d. Charitable imrposcs — In A us 
tralia <£• abroad . \ — Tho excinptioj 
given by Estate Duty Assessinon 
Act, 1914-1910, 8. 8 (5), in favou 
of devises, etc., for charitable purpose 
Is not limited to such charitable pur 

£ 0808 ae have operation in Australia 
ut extends also to charitable pnrposei 
to be carried out abroad. — .lAcicaoT 
V. Fedkral Comr. of Taxation (1920) 
27 C. L. R. 603.— AUS. 


6.' TVidow — Absolutely entitled under 
husband’s uriMA — Where a testator 
gives his widow a life interest in his 


residuary estate, together with an 
absolute power of appointment over 
the property, which she exercises in 
favour of herself, she does not become 
“ absolutely entiUed ’* under her 
husband’s will, & cannot claim the 
exemption from duty conferred on 
widows so ontitled imdor Deceased 
Persons’ Estates Duties Acts. 1881 & 
1885. — Jackson v. Stamps Comr. 
(1903), 72 L. J. P. C. 68.— N.Z. 

PART II. SECT. 6, SUB-SECT. 1. 

Property appointed uHth consent 
of object of special pou>er.] — By a 


marriage contract entered Into in 1837 
a husband conferred on his wife a 
power of appointment over trust 
funds to be exercised in favour of the 
children of the marriage. The wile 
exorcised the power by conferring, 
with the consent of a son of the 
marriage, a liferent of part of tho fund 
on that son, & the fee on his children. 
The original donor of the power died 
prior to the oommenoement of Finance 
Act, 1894, Part I., his wife In 1897, 
& the son In 1916 : — Held : as the 
appointment by the wife would have 
been invalid but for the son's consent, 
tho son must be regarded as the settlor 
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entitled to certain free property which passed under 
his will, certain property comprised in his marriage 
settlement under which he was tenant for life, 
certain landed estat-es of which he was tenant in 
tail male in possession according to the limitations 
contained in an old Act of Parliament whereby 
those estates were rendered inalienable. For the 
purpose of determining the rate of estate duty 
payable on the death of A. the Inland Revenue 
Oomrs. decided that the interest of the suc- 
cessor of A, in the inalienable estates ought to be 
aggregated with the two other classes of property 
above^ mentioned : — Held : upon the true con- 
struction of 1894 Act, 69. 4 & 5 (5), as regards the 
inalienable estates estate duty was to be levied 
only on the value of the interest of the successor, 
& such interest was not to be aggregated with the 
other property passing on the death of A., but was 
to be treated as an estate by itself. — Nevill v. 
Inland Revenue Comrs., [1924] A. C. 38.5 ; 93 
L. J. K. B. 321 ; 130 L. T. 802 ; 40 T. L. R. 341 ; 
68 Sol. Jo. 418, H. L. ; revsg. S. C. siih nom. Re 
Abergavenny (Marquess), Nevill v. Inland 
Revenue Coihrs., [1923] 2 K. B. 18, C. A. 
Annotation A. -a. v. Lano Fox, [1924] 2 K. B. 498 . 

Interest In expectancy — Payment of estate duty 
deferred.]— ^ce 1894 Act, s. 7 (0). 

Sold or mortgaged— After August 1, 1894, 

& before April 9, 1900.]— >8ce 1894 Act, s. 4 ; 
1900 Act, s. 12 (1). 

129. Settled property passing on deceased^s death 
— Insurance policies.] — A.-G. v. Pearson, No. 
75, ante, 

Disposed of by person dying prior to 

Aug[ust 2, 1894 — Interest of deceased arising 
under resettlement.]— ^S'ce No. 131, 'post. 


Sub-sect. 2. — What Property treated as 
Separate Estate. 

130. Settled property passing on deceased’s 
death — Disposed of by person dying prior to 
August 2, 1894 — and duty payable by disponer.] — 

By a marriage settlement made in 1864 a sum of 
money to which the wife was entitled in reversion 
subject to the successive life interests of her mother 
& father was assigned to trustees in trust to pay 
the income to the husband & wife for their lives 
& after the death of the survivor to stand pos- 
sessed of the trust fund for such children of the 
marriage as the husband <fc wife or the survivor 
should appoint. The wife died in 1876. Her 
mother & fatlior died respectively in 1884 &; 1888 
The husband died in 1910, & on his death the 
Crown claimed that for the purpose of ascertaining 
the rate of the estate duty which then became 


payable the trust fund ought to be aggregated 
with other property passing on the husband’s 
death in respect of which estate duty then became 
payable : — Held : if the wife had died after the 
commencement of Part I. of 1894 Act, estate duty 
would then have been payable in respect of the 
trust fund, because, the deaths of the mother & 
the father having occurred before that date, the 
trust fund would have become an interest in pos- 
session before the wife’s death, &, therefore by 
reason of 1900 Act, the claim of the Crown failed. — • 
A.-G. V. Tiiynne, [1914] 1 K. B. 351 ; 83 L. J. 
K. B. 692 ; 110 L. T. 203 ; 30 T. L. R. 182. 

131. Interest of deceased 

arising under resettlement.] — Under the will of a 
testator, who died in 1870, real estate was devised 
to the use of A. for life & after his death to the use 
of his sons successively in tail male. On Nov. 4, 
1895, A. &. his son B., then tenant in tail, con- 
curred in executing a disentailing assurance con- 
veying the property to a grantee to hold to such 
uses as A. & B. should jointly appoint. By a 
resettlement dated Dec. 19, 1895, the property 
was appointed & conveyed to such uses as A. <& B. 
should jointly appoint & in default of appointment 
to the use of A. for life by way of restoration & 
confirmation of his life estate under testator’s 
will, & subject thereto to the use of B. for life with 
remainder to the use of his sons successively in 
tail male. A. died in 1920 possessed in his own 
right of real personal estate. The Crown claimed 
that on A.’s death his own estate & the settled 
property fell to be aggregated under 1894 Act, 
s. 4, so as to form one estate for the purposes of 
estate duty. Defts. contended that the settled 
property passed on the death of A, not under the 
resettlement but under the will of the testator 
who djed before Aug. 1, 1894, & that by 1900 Act, 
8. 12 (2), & 1907 Act, s. 10, the settled prox>erty 
did not fall to be aggregated with A.’s own estate, 
but was liable to estate duty as an estate by 
itself : — Held : the two estates feU to be aggre- 
gated, as the settled property passed on A.’s 
death not under testator’s will but under the 
resettlement. — A.-G. v. Parr, [1924] 1 K. B. 910 ; 
93 L. J. K. B. 659 ; 131 L. T. 205; 40 T. L. R. 
827 C A 

J. -.^—Sce 1900 Act, s. 12 (2) ; 1907 

Act, 8. 10. 

Property in which deceased never had an 
interest.]— aS'cc 1894 Act, s. 4 ; 1900 Act, s. 12 (1). 

Small estates.]— 1894 Act, s. 161 (3). 

Pictures, etc., of national, etc., interest.] — 
See 1894 Act, ss. 5, 15 (2) ; 1896 Act, s. 20 (1) ; 
1909-1910 Act, s. 63. 

•] — See, also, Sect. 4, sub-sect. 3, ante. 

Interest in expectancy sold or mortgaged — After 
August, 1,1894, & before AprU 9, ldOO.]~See 1894 
Act, B. 4 ; 1900 Act, s. 12 (1). 


of the fund in question, & the fund 
appointed must bo aggregated with 
the rest of his estate for the purposes 
of estate duty. — Colquhoun^ Trus- 
tees V. Inland Revenue (or Lord 
Advocate), [1918] S. C. 887.— SCOT. 


PART II. SECT. 6, SUB-SECT. 2. 

g. Property in whicli deceased neva 
hm an interest — Estate appointed 
will.] — Stamp Duties (Amendment 
Act, 1904, of Now South Woles doot 
not provide for any aggregation o] 
estates of persons docoosod for tht 
purpose of determiuing tlio rate ol 
duty. Therefore where a testatoi 
dlM leaving free estate, & also estate 
Bubjeot to a speoial tostamentarj 
power of appointment, such estate 
ought not to be aggregated for the 
purpose of the assessment of duty ai 


on tho death. — B uunton v. Ne> 
So uni Walks Stamp Oomrs. (1913] 
82 L. J. P. C. 139. — AUS. 

130 i. Settled property passing o 
deceased’s death — Disposal by person 
dmng prior to August 2, 1894.]- 
Ireehold lands were subject to th 
following limitations which took ofleot 
viz. to A. for life, remainder to B. 
tho di8i)onor, for life, remainder t( 
& .B- ^od in 1863. A. in 1864 
possessed of persona 
estate ixeW .* for tho purpose o 
assessing the rato of duty payable li 
respect of C.’s estate, there was nc 
aggregation. — Edgeworth v. Inlani 
I^VENUB Comrs., [1912] 2 I. R. 606.— 
IR* 


130 ii. 


•1 — D. died in 1876, 


leaving a wlU whereby ho lettli^i 


estates to tho use of B. for life, re- 
mainder to the use of her children, 
remainder to such uses as B. should 
by ^il or codicil expressly referring 
to the power In the will appoint, & 
in default of appointment by B. to 
tho use of H. for life, with remainders 
over. B. died without issue in 1920, 
leaving a will in which she expressly 
referred to & exercised tho power of 
appointment given by the will of D. : — 
^ • , tor the purpose of determining 
the rate of estate duty payable on the 
property passing on the death of B. 
the claim to aggregate tho property 
over which B. haCd a power of appoint- 
ment with the other property paening 
on her death failed, & the estate was 
soiled estate “ within the meaning 
of Finance Act, 1900.— Dunbar- 
Buuab, [1923] 2 I. II. 143.— IR. 
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Estate and Other Death Duties. 


Sect. 0.— RATE OF DUTY. 

SeCy geiierallyy 1909-1910 Act, s 64, Sched. II. ; 
1914 Act, s. 12, Sched. I. ; 1919 Act, ss. 29, 38, 
Sched. III. 

182. Agg^regated property — Property accruing to 
deceased after death — Under will of ancestor sur- 
viving — Liability to higher rate.] — Re Scott, No. 
127, ante. 

Sale or mortgage of Interest in expectancy — 
After August 1, 1894, & before April 19, 1907.] — 

See 1894 Act, s. 17 ; 1907 Act, s. 12. 

After April 18th, 1907, & before April 30, 

1909.]— ^cc 1907 Act, s. 12, Sched. I.; 1909- 
1910 Act, s. 64. 

Gross value of property not over £300 or £500.] 

—See 1881 Act, ss. 33 (1), 35 ; 1894 Act, s. 16 
(1 & 2) ; 1909-1910 Act, s. 61 (2) ; 1903 Act, 
8. 14. 

Subsequent rectification of rate.] — 'See 1894 Act, 
ss. 8 (7), 11 (3) ; 1896 Act, s. 18 (1). 


Sect. 7.— VALUE CHARGEABLE. 

Sub-sect. 1. — Gross Value. 

See 1894 Act, s. 5 (5), s. 7 (5-9), s. 8 (8) ; 1909- 
1910 Act, s. 00 (1) (2), 8. 61 (1). 

133. Property settled by statute— 1894 Act, 
s. 5 (5)— Duty payable by successive tenants in tail 
—Sale under Settled Land Act, 1882 (c. 38), s. 58.] 
— (1) The power of sale conferred by Settled 
Ijand Act, 1882 (c. 38), s. 58, upon a tenant in 
tail in possession of lands settled by Act of Parlia- 
ment with a restriction upon alienation does not 
make such a tenant in tail a person capable of 
alienating the lands so settled within 1894 Act, 
8. 6 (5), which provides that where lands are so 
settled by Act of Parliament that no one of the 
persons successively in possession thereof is 
capable of alienating the same, the property 
passing on the death of any person in possession 
of the lands shall be the interest of his successor 
therein, & such interest shall be valued for the 
purpose of estate duty in like manner as for the 
purpose of succession duty. 

(2) Estate duty payable under 1894 Act, s. 5 (5), 
IS payable out of income & not out of capital. 

Hy ^ private Act passed in the reign of Henry 
Vlll. to give effect to a family arrangement with 
reference to B.’s estates, a portion of the estates 
was settled upon liis two daughters A. & E., & the 
heu's of their bodies as co-parceners with cross- 
reinainders between them, & it was provided that 
no tenant in tail should alienate the estates except 

jointuring a wife, an exception 
which the ct. construed as implying a power in the 
tenant m tail under the existing law to jointure by 
will. Owing to the failure of the heirs of the body 
of A. the entirety of these estates had now become 

o* E- The Crown 
claimed that estate duty was payable on the death 


of each tenant in tail in possession under 1894 Act, 
s. 6 (6) ; & that upon the grant of a jointure by 
mU succession duty was payable by the widow, 
either under sect. 2 or under sect. 4 of 1863 Act, 
in respect of one moiety of her jointure, on the 
footing that her interest was a succession derived 
as to one moiety from A., & as to the other moiety 
from E. as predecessor, it being conceded that as 
to the moiety derived from E. the succession duty 
was covered by the payment of estate duty as pro- 
vided by 1894 Act, s. 1 -.—Held : (3) 1894 Act, 
8. 6 (5), applied ; (4) the predecessor of the 

iointress was either her own husband or E., the 
lineal ancestress of the husband, & no succession 
duty was payable . — Re Bolton Estates Act, 
1863, [1904] 2 Oh. 289 ; 73 L. J. Oh. 688 ; 91 
L. T. 259. 

Annotation: — As to (1) Befd. Re Aborgavonny, NevUl v. 

I. R. Comrs., 11923] 2 K. B. 18. 

134. Interpretation of.] — Nevill v. 

Inland Revenue Combs., No. 128, ante. 

135. Interest In expectancy — Payment of duty 
deferred — Until interest falls Into possession — 
Value of interest at deferred date.] — Where under 
1894 Act, s. 7 (6), the person accountable for the 
estate duty on an interest in expectancy has 
exercised the option given by that sub-sect., & 
deferred the payment of the duty in respect of 
that interest until that interest has fallen into 
possession, the amount on which the duty is pay- 
able is the value of the interest when it has fallen 
into possession, & not merely its value on the 
death of deceased . — Re Eyre, [1907] 1 K. B. 331 ; 
76 L. J. K. B. 227 ; 96 L. T. 236. 

136. Market value — Value estimated for duty — 
Higher than price realised at sale — Property sold as 
one lot.] — (1) On the death of the owner of an 
estate his successor sold it in one lot after it had 
been well advertised. The estate, which com- 
prised farms, accommodation holdings, private 
houses, shops & business premises, & a considerable 
area of woodland, was in several detached blocks 
lying at a little distance from one another : — 
Held : the fact of the estate consisting of mis- 
cellaneous propeHy not aU lying together was 
evidence on wliich a referee, to whom the value of 
the estate for the purposes of estate duty was 
referred, might and that the price which it actually 
fetched was not the market price within 1894 Act, 
s. 7 (5), & 1909-1910 Act, s. 60 (2), but the true 
market price was the aggregate of the prices which 
the several parts would have fetched if the estate 
had been broken up & sold in suitable lots. 

(2) Where a person aggrieved by the decision 
of Comrs. of Inland Revenue as to the value of 
property for the purposes of estate duty appeals 
to a referee under 1909-1910 Act, s. 60 (2), applt. 
is in the position of a pltf., &, notwithstanding 
that he is partially successful in his appeal, the 
referee has jurisdiction to order him to pay the 
costs of the appeal. — Ellesmere (Earl) v. Inland 
Revenue Comrs., [1918] 2 K. B. 735 ; 88 L. J. 
K. B. 337 ; 119 L. T. 568 ; 34 T. L. R. 660. 


fart II. SECT. 6. 

strangers in blood- 
AMthomil — The clause In tt 

duty on gifts to strangers in bloo 
Po^ons Estates Duth 
lool Amendment Act, 188 ; 
applies to the whole schedule to thi 
Act.— Je aiUTK (1886). 5 N. Z. L. } 

PART II. SECT. 7, SUB-SECT. 1. 

k. Market value — Agricultural 


•< “STOrtalalng the legally 
assessable principal value ” of yearly 


tenancies in agricultural property, a 
prescribed by Ilnance Act, 1894 
8. 7 (fi), is to estimate the price which 
in the opinion of the comrs., sue] 
yearly tenancies should fetch if sob 
in the open market at the time o 
deceased’s death, & to treat the prlc 
80 wtimated as the asBOBsable volut 
subject to the proviso that such valu 
shall in no case exceed 25 times th 
“ not annual value *’ of such tenancies 
— /fe Fbeny (1902), 36 I, L. T. 80.- 
1R« 


_ — 7 * Value estimated fur duty — 
T^wer than price realised at aale .\ — 
Inland Revenue v. Mark’s Trustees 


(1906), 44 So. L. R. 647.— SCOT. 

m. Shares in private limited 

company ,] — The principal value of 
shares in a private limited co. ought 
to be estimated at the price which, 
in the opinion of the C!omrs. of Inl^d 
Revenue , they would fetch if sold In 
the open market on the terms that 
the purchaser should bo entitled to 
be registered & should bo registered 
as the holder of the shares, Sc should 
take and hold them subject to the arts, 
of ossoon., including the arts. rolatl£« 
to the alienation Sc transfer of the shares 
of the 00 . — A.-G. «. Jameson, [1005] 
2 I. R. 218 ; 38 I. L. T. 117.— IR. 
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187. Benefit accruing by cesser of interest — 
Interest less than whole income on property — 
Calculation of principal value.] — Testator left 
[the residue of] his estate to trustees on trust 
as to the income of four-fifths thereof to pay 
£600 a year to his wife for the maintenance of 
their son until he should be 21. Eighteen months 
after the death of testator the son died, about 
eighteen months before attaining 21. The widow 
duly applied the £600 a year to his main- 
tenance from the death of testator to that of 
the son : Held : the son had an interest ceasing 
on liis death in the above four-fifths to the extent 
of £600 a year witliin 1894 Act, s. 2 (1) (b), & by 
the cesser of that interest a benefit accrued to the 
four-fifths part the principal value of which, 
calculated in accordance with sect. 7 (7) (b) of the 
Act, was the sum which at the rate of interest 
earned by the rest of the estate would produce 
£500 a year ; (2) the £600 a year was an annuity & 
not a legacy .-A.-O. v. Coole, [1921] 3 K. B. 607 ; 
91 L. J . K. B. 250 ; 126 L. T. 24 ; 37 T. L. R. 955. 


SUB-SIiCT. 2. DeDITCI’IONS. 

Sec 1894 Act, s. 7 (1), (2), (3), (4), s. 22 (1) {Jc) ; 
1909-1910 Act, s. 57 ; 1920 Act, a. 64, Sched. IV. 

138. Sum payable out of policy moneys.] — 

Wade v, Wade, No. 213, post. 


189. Mortgage debt charged on settled property 
— By tenant for life & remainderman — Equity of 
redemption passing on deathj — Cowdby (Eaul) v. 
Inland Revenue Combs., No. 27, ante. 

140. Tenant for life Indemnified 

against liability — No reduction allowable.^ — A 

tenant for life of realty joined with the remamder- 
man in mortgaging the realty. The loan was 
made to the remainderman only, & he alone 
covenanted for the repayment. He also cove- 
nanted to indemnify the tenant for life against the 
mortgage debt & interest, & assigned another 
property to secure the indemnity : — Held : in 
estimatmg the principal value of the realty for 
estate duty payable by the remainderman on the 
death of the tenant for life, no deduction could be 
made on account of the mortgage debt. — ^A.-G. v. 
Montagu (Lord), [1904] A. C. 316 ; 73 L. ,T. K. B. 
707 ; 90 L. T. 726 ; 63 W. R. 115 ; 20 T. L. R. 
523, H. L. 

Annotation : — Apld. A.-G. v. Lethbridge (1904), 92 L. T. 88. 

141. By remainderman — On interest in 

expectancy.] — Re Vernon, No. 109, ante. 

142. Annuity charged on settled property — 
Payable to remainderman — During life of tenant 
for life.] — Cowley (Earl) v. Inland Revenue 
CoMRS., No. 27, ante. 

143. By remainderman — On Intei^est in 

expectancy.] — Re Vernon, No. 109, ante. 

144. Incumbrances — Created bon& fide for full 


^ 137 1. Benefit accruing by ceatter of 
xntcreai — Inter cat leas tfuin whole income 
of properiy-~-Calculaiion of principal 
value .\ — The proprietor of an estate 
burdened It with an annuity of *2800 
in favour of his widow. The succeeding 
proprietor burdened the estate with a 
fipther annuity of *5800 in favour of 
ms widow, restricted during the life 
of the first annuitant to £400, the 
balance of £400 being secured to the 
BMond annuitant from movable estate 
left by him. The second proprietor 
was survived by both annuitants. 
9/^ the death of the first annuitant : — 
Ueld : the duty payable was on the 
capital value of an annuity of £800. — 
Lord Advocate v, Maolachlan (1899). 
IF. (Ct. of Sess.) 917 : 36 So. L. R. 
727 ; 7 S. L. T. 45.— SCOT. 

n. Calculation of value.] — 

Lord Advocate v. Henderson’s 
Trustees (1905), 42 Sc. L. K. 720.— 

SCOT. 


o. lAfe insurance policy.] — The 
word “ property ”in Deceased Persons’ 
Estates Duties Act, 1881, ss. 7 & 8, 
moans the same thing as the word 
“ estate,” 8c duty is therefore payable 
on tho fidl value of a policy of assurance 
on tho life of a deceased pomon as at 
the time of his death, & not on tho 
surrender value of such policy 
immediately before that event . — Re 
Potter (1895), 13 N. Z. L. R. 642.— 
N.Z. 


p. Valuation of goodwill of busi- 
ness .] — An old-established business of 
a storekeeper carried on sucoessfully 
in a country town in a definite locality 
& premises has a “ goodwill.” 

The value of such a goodwill for 
the purposes of Deceased Pereons’ 
Estates Duties Act, 1881, is assessed 
by taking a year‘s average profits 
& deducting interest at 6 per cent, 
upon the capital employed. — ^Toogood 
V. Stamps Comr. (1906), 25 N, Z. L. B. 
471. — N.Z. 

a. .] — lu assessing the value, 

for tho punjoses of Deceased Persons' 
Estates Duties Act, 1881, of a property 
to which a publican's licence is attacheef, 
the existence of the licence 8c the trade 
attached to the house in oonsequenoe 
are factors to be considered, the risk 
of the loss of the lioenoe in pursuance 
of a local -option poll being mso taken 


into consideration. In the case of 
such property subject to a lease for a 
long term, assessment made at its 
present value to a purchaser, who 
would take into consideration the rent 
receivable \mder the lease & the prob- 
able bonus attainable at the end of 
tho term for a new lease if the licence 
subsisted, & on tho other hand, if the 
licence wore lost, the rent obtainable 
under these conditions & any probable 
inoreaeo in the value of tho land lire- 
spectlve of the licence . — Re Joseph’s 
Estate (1906), 26 N. Z. L. R. 81.— 
N.Z. 


r, .] — In tho schedule of debts 

to the inventory of testator’s estate, 
the amount of tho trade debts was 
deducted, but no equivalent was 
brought into the inventory. Estate 
duty was claimed on the amount of 
tho debts as representing the value of 
the goodwill or the business ; — Held : 
tho value of the goodwill was not 
determined by the price at which the 
owner’s will gave a person the option 
of purchasing it, but was the subject 
of proof. — Lord Advocate v. Wood’s 
Trustees (1910), 53rd Report of 
Inland Revenue Comrs. 60 : IS. L. T. 
186.— SCOT. 


■. Value of residue of icstator*6 
<^tate — Direction to accumulate & invest 
in land to be entailed,]— A. testator, 
who died prior to the passing of 
linanoe Act, 1894, & on whose estate 
inventory duty was paid, directed his 
trustees to hold & accumulate the 
residue of his estate till the death of 
O. M., when it was to he invested In 
land, which was to he entailed. O. M. 
died in 1902 : — Held : estate duty 
as payable on the value of the residue 
of testator’s estate. — L ord Advocate 
V. Stewart (1906), 8 F. (Ct. of Sess.) 
579 ; 43 So. L. R. 465 ; 13 S. L. T 
945.— SCOT. 


t. Liquidation — Valuation of assets.] 
— Estate duty levied under Trans- 
vaal Estates Duty Act 28 of 1909 
is assessable upon the value of the 
assets as appearing in the liquida- 
tion accounts & not upon the value 
of the estate at the time of the death 
of tho deceased. — Finance Minister 
w. FameuVs Estate, [1923] App. D. 
109. — S. AF. 


PART II. SECT. 7, SUB-SECT. 2. 

142 i. Annuity charged on settled 
property — Payable to remainderman — 
Daring life of tenant for life.] — Under 
settlements executed iu 1877 8c 1901, 
A. was tenant for life of certain lands. 
Prior to tho execution of the first 
of these settlements. A., who was then 
owner In fee, charged the lands by 
voluntary deeds with annuities in 
favour of his brothers & sister, reducible 
in case of bankruptcy or attempted 
alienation, & with sums lu ctoss as 
portions for tho children of his brothers 
8c sister payable on the expiration of 
the annuities. The sottloments were 
expressly deolared to bo subject to 
the charges created by those deeds : — 
Held : the property which passed on 
the death of A., so as to be subject 
to estate duty, consisted of the here- 
ditaments comprised in the settle - 
monts, diminished by the value of 
the annuities & sums in gross ; & 
these annuities & sums, although 
created without money consideration, 
were not incumbrances in respect of 
which allowance was prohibited by 
Finance Act, 1894, s. f (1) (a). — De 
hhiKYNE (Lord) v. Inland Revenue 
Comrs., [1916] 2 I. R. 456.— IR. 

a. Incumbrances — Not created for 
full consideration in money or rwney's 
worth — Nor wholly for deceased's own 
use and benefit.] — A father in his son’s 
marriage oontraot bound himself to 
grant a bond over his estate in security 
of an obligation to settle £30,000 in 
trust for the son 8c on the son's death 
for the widow in liferent & their issue 
in fee. In the marriage oontraot tho 
son discharged any claim of leyitim that 
he might have against his father’s 
estate : — Held : the bond being granted 
in consideration of, not omy the 
discharge of legitim, but also the 
marriage, was not a debt incurred “ for 
full consideration in money or money’s 
worth wholly for tho deceased’s own 
use 8c benefit " within Finance Act, 
1894, B. 7 (1), & did not fall to bo de- 
ducted in ascertaining the value of 
his estate for the purpose of estate 
duty. — H.M. Advocate v. Warren- 
deb’s Trustees (1906), 43 So. L. R. 
278.— SCOT. 

b. Created by a disposition 

made by decease — Out of Vie interest 
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Sect. 7. — Valtie chargeable: Sub-sect. 2. Sect. 8: 

Sub-sects. 1&2,A.<&B.] 

consideration — Without secret or covinous reser- 
vation.] — R., institute of entail in possession of 
estates in Scotland, without the consent of his son 
& grandson, the next two heirs of entail, dis- 
entailed the estates, acquired the fee sunple under 
Scotch Entail Acts, & secured to the satisfaction 
of the ct. the ascertained values of the respective 
interests of his son & grandson by bonds in their 
favour charged on the fee simple. By later bonds 
he charged the fee simple with interest due on the 
first bonds. A desire to lessen the estate duties 
payable on his death was R.’s motive in these 
transactions, but they were all open, straight- 
forward, & genuine, not fictitious or colourable. 
Upon R.’s death : — Held : the bonds were incum- 
brances created bond fide for full consideration in 
money or money’s woith wholly for R.’s own use 
& benefit & took effect out of his interest within 
1894 Act, s. 7 (1) (a), & deductions accordingly 
ought to be allowed in assessing the estate duties. — 
A.-(i!. V . Richmond & Gordon (Duke), [1909J 


A. C. 466 ; 78 L. J. K. B. 998 ; 101 L. T. 241 ; 25 
T. L. R. 776 : 63 Sol. Jo. 713, H. L. 

AnnotaUon ; — ^Mentd. Wakefield v, Whlteaway, Laidlaw, 
11922] 1 Ch. 200. 

145. Appointment of “ net sum ** — Clear of 
costs & expenses.] — Re Grant, Nevinson v. 
United Kingdom Temperance & General 
Provident Institution, No. 260, post. 

Double death duties as between Great Britain 
& Northern Ireland — Provision against .] — See 
Government of Ireland Act, 1920 (c. 67), s. 28. 


Sect. 8.— COLLECTION OF DUTY. 

Sub-sect. 1. — When Duty Payable. 

See 1894 Act, s. 6 (2), (6), (7), (8), s. 7 (G), 
s. 8 (9), s. 16 (4) ; 1896 Act, s. 16, s. 18 (1), s. 20 
(2), s. 40 Sched. Pt. III. ; 1909-1910 Act, s. 61 (5), 
8. 63; 1912 Act, s. 9. 

146. On delivering Inland Revenue affidavit.] — 

Winans V. A.-G., No. 1, ante. 


of deceased.] — A. oxecutod a tiiist- 
dispositiou & Hettlemont by which 
ho directed his trustees to pay an 
annuity out of his estate to 1$., & 
also, should B. request them to do so, 
to burden the estate with provisions 
for B.'s wife & family. On the death 
of B. the fee of the estate was directed 
to be conveyed to C. 

After A.’s death his trustees paid 
the annuity to B. during his life, & 
also, at B.’s request, burdened the 
estate with bonds of provision for bis 
widow & children. On B.’s death 
the estate was conveyed to C., who 
sought to make deductions in respect 
of the provisions to B.'s >\idow & 
children. The Inland Bevenue re- 
fused to allow the deductions, & C. 
paid duty on the whole estate : — Held : 
as these incumbrances were not 
“ created by a disposition made by ” 

B. in the sense of sect. 7 (1) (a), & 
did not take effect “ out of tlie iuterost 
of ” B. in the sense of sect. 22 (2) {b), 
they were deductible.— Coi-quhoun’s 
Trustkes V. Abercromry, [1913] 
S. C, 874.— SCOT. 

0 . Statutory deductions.] — The amount 
of duty to be adjusted uudor De- 
ceased Persons Estates Duties Act, 
3 915 (Tas.), ss. 30 & 32, is the duty 
payable under the Act after making 
the deductions allowed mider sect. 66. 
— East London Hospital fob 
Children v. Cobbett (1922), 30 

C. L. 11. 278.— AUS. 


d. Value of interest of stranger in 
blood .] — The duty of dt3 per cent, 
additional charged on a sti'anger in 
blood in respect of the final balance 
of an estate under Deceased Persons’ 
Estates Duties Act 1881 Amendment 
Act, 1885. is payable only in respect 
of the value of the intore.8t of sucb 
stranger in blood, & the value of the 
life interest in such balance of a person 
not a stranger in blood must be de- 
ducted in order to ascertain the amount 
on which the £3 per cent, additional 
is payable, — Re Andrews (1902), 21 
N. Z. L, II. 667.— N.Z. 


e. Heversion — Deduction of value 
of Unants' interest .] — Where tenants 
have on interest in real property at 
the date of the decease of Ihe pro- 
prietor, duty in respect of that pro- 
perty can only be assessed on the v^uo 
of the reversion after deducting the 
value of the tonants’ interest from the 
whole value of the realty . — Re 
Thomson’s Will (1886), 4 N. Z. L. R. 
198.— N.Z. 


f. Debts due by deceased. ] — The 
final balance ” mentioned in De- 
ceased Persons' Estates Duties Act, 
1881, s. 7, upon which the rate of duty 


shall be computed. Is the total amount 
of the ostato after deducting debts 
duo by the deceased. — Re Chute (1886), 

5 N. Z. L. 11. C. A. 8.— N.Z. 

g. Recoverable within the colony. ] 

— A debt was owing to a testator 
at the time of his death which was 
secured by a mtge. of lands in the 
colony. Ihe testator & the mtgor. 
were resident & domiciled in England, 
both when the mtge. was executed & 
at the testator’s death. 'The mtge. 
was executed in the colony by the 
attorney of the mtgor., but provided 
that the moneys secured were to be 
paid in England : — Held : the debt 
was a debt recoverable within the 
colony, within Deceased I’ciuons’ 
Estates Duties Act, 1881, s. 8, upon 
which duty was payable under that 
Act. — Re Greenwood (1888), 6 

N. Z. L. R. 737.— N.Z. 

h. Not amount of duty pay- 

able.] — The amoimt of duty payable 
under Deceased Persons’ Estates 
Duties Act, 1881, is not to bo deducted 
from the final balance mentioned in 
sect, 7 as a debt due by the deceased. — 
Re L YELL’S Will (1890), 8 N. Z. L. R. 

414.— N.Z. 

k. Calls on shares made 

after deceased's death.] — A shareholder 
of the Bank of New Zealand died on 
Oct. 20, 1894. On Nov. 29, 1894, 
a call upon the shareholders of the 
bank of one-third of the sum of £10 
per share was ma4o under the authority 
of the Bank of New Zealand Share 
Guarantee Act, 1 894. N otice of this call 
was given to the exors. of the deceased 
on Deo, 6, 1894, in respect of tho shares 
held by the estate : — Held : the amoimt 
due under the call was not a debt due 
by the deceased shareholders within 
Deceased Persons’ Estates Duties 
Act, 1881, 8. 6 (&). Neither, in the 
alternative, were the exors. entitled 
to have the amount of the burden 
which tho shares imposed upon the 
estate at the time of the death of the 
deceased ascertained & assessed as a 
set-off against tho corpus of tho estate. 
—Re Dionan (1896), 14 N. Z. L. R. 
629.— N.Z. 

l. Under guarantee..] — A 

testator loft certain assets. He had 
guaranteed a debt due by a brother, 

6 his exors. paid the guaranteed 
debt out of the assets. He bequeathed 
a certain 8bai*e of his estate to this 
brother, who, however, had no means 
of his own out of which he could repay 
to tho estate tho amount paid imder 
the guarantee : — Held : duty was pay- 
able on tho amount of the assets 
actually in the estate after deducting 
the amount paid under the guarantee. 


— Dolbell V. Stamps Comr. (1903), 
23 N. Z. L. R. 1003.— N.Z. 

m. For philanthropic pur- 

pose.] — A philanthropist, with a view 
to encouraging academic, scientific, 
& religious schemes, granted bonds 
in favour of Edinburgh University 
Couit. Ho paid interest on tho bonds 
dmiug his life. On his death : — Held : 
the sum in tho bonds formed part of his 
estate & were subjects of estate duty. — 
H.M. Advocate v. Gunning’s Thus* 
STEKS (1902), 39 Sc. L. R. 634— SCOT. 

n. Onerous leaseholds.] — Where a 
testator dies possessed of onerous 
leaseholds, in order to ascertain tho 
final balance of his estate on which 
duty is payable, the burden which 
such leaseholds impose on the estate 
should be assessod, & the amount 
deducted from the corpus. — Re 
iNGLis’ Will (1890), 8 N. Z. L. R. 
28.— N.Z. 

o. Value of annuity to trustee .] — 
A gift by will to an exor. & trustee 
of on annuity, while he should con- 
tinue to act as a trustee of the will, 
is not a testamentary expense, & the 
capitalised value tboroof cannot be 
deducted from tho value of tho 
testator’s estate for the pmpose of 
determining tho duty payable thereon 
under Deceased Persons’ Estates 
Duties Act, 1881. — Re McLean (1903), 
22 N. Z. L. H. 905.— N.Z. 

Value of annuity on cesser thereof.] 

n a question between tho Crown & 
the proprietor of a heritable property 
as to the amount of estate duty exigible 
in respect of the cesser of a life annuity 
payable out of tho rents of the pro- 
perty : — Held : as the cesser of tho 
annuity gave rise to a “ benefit " only 
to tho extent to which tho net beno- 
flclai income of. the property was 
relieved of the burden of the annual 
payment, tho annuity fell to bo 
oapitalisod on the basis of the net 
Income after deduoting not only feu* 
duties &: public burdens, but also the 
cost of neoessary repairs & not on tho 
basis of the gross income. — Lord 
Advocate v. Fothringham, [1924J 
H. G. 52.— SCOT. 


PART II. SECT. 8, SUB-SECT. 1. 

q. At testator's death — Not at death 
of tenant for ii/e.l— In 1888 P. settled 
land worth £960, on trustees upon 
trust, for his wife E. for life, & 
at her death upon trust for sale Sc 
division amongst hJa children, P. 
spent oonsiderablo sums on tho land 
6c died in 1910, leaving E. & the 
children surviving. In 1912. the land 
was sold for £5,600: — Held: duty 
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Part 11. — ^Estate Duty. 


147. Works of historic or national Interest — 
On sale of chattels .] — Re Scott, Scott v. Scott, 
No. 124, ante. 


ScB-SECT. 2 . — ^By whom Payable. 

A. In Respect of Property of which Deceased was 
competent to dispose at Death, 

See 1894 Act, s. 6 (2), (3), s. 8 (3), (14), s. 22 (1) 
(d) & (n) ; Commissioners for Oaths Act, 1889 
(c. 10), s. 1 (3) ; R. S. C. Ord. 38, rr. 16, 17. 

148. Executor — Wherever personal property 
situated.]— WiNANs v, A.-G., No. 1, ante, 

149. Property subject to appointment — 

No appointment made.] — Testatrix who, under her 
husband’s will, had a life estate in & a general 
power of appointment over his residuary estate, by 
her will recited the power. Sc that she did not 
desire to exercise it, but desired that the trusts of 
her husband’s will should upon her death take 
effect, vShe tlien gave all her real & personal 
estate, exclusive of any which should remain 
subject to the trusts of her husband’s will, to her 
trustees in trust for conversion, & out of the pro- 
ceeds thereof to pay her funeral & testamenWy 
expenses, & subject thereto in trust for her 
daughter for life & after her death as she should 
appoint. On the death of testatrix her exors. 
paid the estate duty in respect of the value at her 
death of her husband’s residuary estate : — Held: 
(1) testatrix’s “testamentary expenses’’ did not 
include the estate duty m respect of the im- 
appointed property of her husband ; (2) her exors. 
were entitled to recover the amount of the duty 
so paid by them from the trustees of her husband’s 
will. — Porte v. Williams, [1911] 1 Ch. 188; 80 
L. J. Ch. 127 ; 103 L. T. 798 ; 55 Sol. Jo. 45. 
Annotations : — As to (l)Apld. Re Hudson, Spencer r. Tumor, 

[1911] 1 Ch. 206. Reid. 0 " ' ■ 


A. C. 231. 


i ’Grady v, Wilmot, [1916] 2 


150. Whether on foreign personalty — 

Bequeathed to foreign executors — Remaining under 
their control.] — (1 ) The English exors. of a testatrix 
domiciled in England are to the extent of the 
assets in their hands liable to pay English estate 
duty & settlement estate duty on foreign per- 
sonalty, although this foreign personalty is ex- 
pressly bequeathed to foreign exors. & remains 
under their sole control. 

(2) The true effect of 1896 Act, s. 19, is that it 
merely regulates the incidence of the settlement 
estate duty as between the benefleiaries & provides 
a more convenient mode of collection on the 
account delivered by the exor. — Re Manchester 
(Dowager Duchess), Duncannon (Viscount) v. 
Manchester (Duke), [1912] 1 Ch. 540 ; 81 L. J. Ch. 
329 ; 106 L. T. 332 ; 28 T. L. R. 241, 260 : 66 
Sol. Jo. 429. 

161. .] — An English testator 

bequeathed personalty in America to an American 
exor. upon trust for sale, & to pay out of the pro- 
ceeds testator’s American debts “ & any American 
death duties or testamentary expenses ; & 

testator devised realty in England to an English 


exor. upon trust for sale, & to pay out of the pro- 
ceeds a fair proportion of testator’s English debts 
& of “ liis funeral & testamentary expenses & 
estate, legacy & other duties payable in England *’ ; 
& testator gave his residue to his English exor. 
upon trust for sale, & to pay out of the proceeds 
his “ debts funeral Sc testamentary expenses 
except such debts & testamentary expenses as are 
hereinbefore directed to be paid out of some other 
fimd.” The English exor. proved the will in 
England, save as to the American personalty, 
paying the English estate & legacy duties due in 
respect of the American personalty out of the 
English assets. Upon summons, asking that these 
duties should be repaid to him by the American 
exor. : — Held : the American personalty did not 
pass to the English exor. “ as such “ within 1894 
Act, s. 9 (1), & the duties ought to be repaid under 
sect. 9 (4) of that Act, there being no direction to 
the contrary on the will. — Re Scull, Scott v. 
Morris (1917), 87 L. J. Ch. 69 ; 118 L. T. 7, C. A. 

152. Duty of — Inland Revenue affidavit — 

Sworn to best of knowledge & belief.] — In the 
Goods of Beech (1904), Times, Aug. 9. 

153. Valuation of property — Within 

reasonable time.] — Re Horrex (1910), Times, 
Mar- 9. 

Property not passing to him as such — On 

request of persons accountable.]— /See No. 210, 
post, 

154. Administrators — Grant of administration 
pendente lite — Duty payable prior to grant.] — 
In the Goods of Grimthorpe (1905), Times, Aug. 8. 

Out of what property payable.] — See Sect. 9, 
sub-sect. 1, post, 

D. In Respect of Other Properly. 

‘.1894Act,s.6(2)&(4),s. 8(4),(5), (14) <fc (18), 
s. 9 ; 1896 Act, s. 20 (2) ; 1900 Act, s. 13 (2) ; 
1909-1910 Act, s. 61 (6), s. 68 ; 1912 Act, s. 9. 

155. General rule — Persons taking beneflt of 
property.] — (1) In respect of property, of which 
the deceased was not competent to dispose, the 
scheme of 1894 Act is to tax, not the interest which 
ceased witli the death, but tlie property out of 
which the interest was enjoyed, & to make every 
person who takes property otherwise than through 
the exor. liable to pay a proportionate part of the 
estate duty. Accordingly where property, real & 
personal, was left upon trust for conversion Sc to 
pay an annuity to testator’s widow for life, Sc after 
her death upon trust to pay legacies amounting to 
£9,000 & to divide the residue among persons 
named : — Held : under 1894 Act, s. 8 (4), the 
estate duty, which became payable on the death 
of the widow, who died in 1900, should be borne 
ratably both by the pecuniary legatees & the 
residuary legatees ; & the pecuniary legatees were 
not entitled to throw the entire duty upon the 
residue. 

It is to be recollected that the property in 
respect of which the question of the mcidence of 
estate duty arises in this case, is property of which 
deceased was not competent to dispose, & that in 


was payable at the testator’s death, 
not at the death of the tenant for life. — 
Re Pearce (1913), 9 Tas. L. R. 32.— 

AUS. 

r, .] — A Bottlemont dii'octed 

the trustees, during the joint lives 
of settlor & his wife, to pay tho in- 
oome of the trust property to settlor’s 
wife, & from ft after the death of one 
of them to pay the income to tho 
survivor during his or her life ; — Held : 
tho wife's interest as survivor was 
distinct from the Inter^t idvon her 


during the joint lives of the settlor 
& herself Sc was an interest under a 
trust taking eiloct after the settlor’s 
death within Deceased Persons’ 
Estates Duties Act, 1881, s; 22 ; & 
duty was payable at onoo, & not upon 
her death only. — Re Deans (1903), 
23 N. Z. L. H. 60.— N.Z. 

PART 11. SECT. 8, SUB-SECT. 2.— A. 

B. Successors — In absence of specific 
directions in toUl — lAaMlUv of life 
tenant. \ — ^As between successors, estate 


duty is payable by them pro rata 
out of their separate suooesaions, 
as provided by Death Duties Act, 
1909, 8. 31 (4), unless the wlU contains 
a direction that their legacies are to 
be duty-free, or a direction to the 
exors. to pay testamentary expenses, or 
some other spoolfic direction as to its 
payments. A life tenavit, however, 
is not liable to pay any part of the 
estate duty out of his or her interest. — 
Re Holmes, Beetham v. Holmes 
(1913), 82 N. Z, L, R. 677.— N.Z. 



28 


Estate and Other Death Duties. 


SecL 8. — Collection of duly: Sub-sect. 2, B. & C. 

Sect. 9 ; Sub-sect. A. <& B.] 

respect of such property the scheme of the Act is 
to tax, not the interest which ceased with the 
death, but the property out of which the interest 
was enjoyed. 1894 Act, s. 8, provides for the 
collection of estate duty, & sub-sect. 4 of that 
sect, provides for cases in which property passes 
on the death of deceased, & his exor. is not account- 
able for the estate duty in respect of that pro- 
perty. Now that is admittedly the present case. 
In such a case it is provided that “ every person to 
whom any property so passes for any beneficial 
interest in possession, & also, to the extent of the 
property actually received or disposed of by him, 
every trustee, guardian, committee or other person 
in whom any interest in the property so passing, 
or the management thereof is at any time vested, 
& every person in whom the same is vested in pos- 
session, by alienation or other derivative title, 
shall be accountable for the estate duty on the 
property.” In my judgment each of the pecuniary 
legatees, & also the residuary legatees, took 
upon the death of the aimiiitant a portion of the 
property for which her exor. was not account- 
able for a beneficial interest in poasession, & as 
such became accountable for the duty, & there- 
fore debtors to the Crown for the duty. It seems 
to me that the moment you find that under sect. 8, 
sub-sect. 4 , every person to whom property, other 
than free property of testator, passes for a beneficial 
interest in possession, which includes these 
pecuniary legatees, is accountable for the duty, 
be it on the whole fund or his portion of the fund, 
& therefore pro tanto a debtor to the Crown, the 
ct. ought in the due course of administration to 
take the whole duty out of the fund, & to deduct 
that duty ratably, from the legacy of each legatee 
& from the residuary share alike. If this were not 
so, the ultimate incidence of the estate duty on 
the fund passing woidd depend upon the accident 
of which of the parties accountable was in fact 
called on to pay, or on the fact that no one was 
called on to pay, but that payment was left to be 
determined in due course of administration. It 
seems to me that the pecuniary legatees cannot 
relieve themselves of the burden of a ratable part 
of this duty unless they can show that, outside 
the Finance Act, there is something which entitles 
the pecuniary legatees to have, as against the 
residuary legatees, the amount of their legacies 
free of estate duty (Vaughan-Williams, L.J.). 

(2) By sect. 9, sub-sect. 5, any person authorised 
or required to pay the estate duty in respect of 
any property shall, for the purpose of paying the 
duty or raising the amoimt of the duty when 
already paid, have power to raise the amount by 
sale or mtgo. of the property. This sub-section 
applies to all property passing, whether “ free 
property of testator or not (Vaughan Williams, 
Li. J.). — Berry v. Oaukroger, [1903] 2 Ch. 116 ; 

Rrt • RG T. m KOI . e-t 

. 490, 0. A. 
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xruBtow V. jQoare, [191^1 2 Ch'. 27^ * RbM Tia 
5; 1)0 QuettovUle (1905); »2U T 758 • S SMnS?<^n» 
Poe *. Spenoor Cooper, [1908J 1 Ch. lift 
NevinBon v. United Kingdom Tomnornn^L' 

Provident Institution (1^), 59 Sol 

Edwards v. Smyth, fl917J 2 Ch *331 

Settlmt., Public Trustee v. Tattersall, [l’918J 2 Ch. 243. 

166. — - - — 1909-1910 Act, s. 61 (5 
M pended by 1912 Act, s. 9, relating to the estat 
T timber, is to be construed in the light c 
1894 Act, s. 9, which throws the liability fc 
estate duty m respect of property not passing t 


the exor. as such ultimately on the iiorsons taking 
the benefit of such property. As, under 1912 Act, 
the duty attaches on the net moneys received from 
the sale of timber, a tenant for life not impeac^hable 
for waste, who receives the proceeds of timber 
sold apart from the land, has to bear the duty 
thereon, & such duty is not, since the recent Acts, 
as prior thereto it was, a charge on the inheritance 
of the land including the timber. 

(2) Qu. : whether the general expression used 
in both the sects, of 1909-1910 Act & 1912 Act, 
“ the owners or trustees of such land,” may not 
include a tenant for life who has power to sell the 
timber & keep the proceeds. — Be Smyth, Edwards 
V. Smyth, [1918] 1 Ch. 118 ; 87 L. J. Ch. 40 ; 117 
L. T. 793. C. A. 

157. .] — The estate duty charged by 

1894 Act, s. 9 (1), on property that does not pass 
to the exor. as such, e.g. a trust fund passing, 
in default of appointment to the pecuniary & 
residuary legatees of another will, must bo borne 
ratably by the beneficiaries of that property. — 
Be Hicklin, Public Trustee v. Hoabb, [1914] 
2 Ch. 278 ; 86 L. J. Ch. 740 ; 117 L. T. 403 ; 33 
T. L. R. 478 ; 61 Sol. Jo. 630. 

158 . Executor — At request of persons account- 
able.] — Be Meyrick, Mbyrick v. Hargreaves, 
No. 210, post. 

159 . Person Interfering with estate — Legal 
adviser.] — A.-G. v. Wack (1899), Times^ June 14, 

D. C. 

160 . Legatee — Of converted realty.] — Berry 
V . Gaukroger, No. 155, ante . 

161. Of settled residue.] — A trust fund was 

settled in 1897 upon trust to pay the income 
thereof to the settlor for life & after his death to 
his wife for life & after the death of the survivor 
upon trust as to £10,000, part of the fund, for such 
persons as the wdfe should by will appoint, & the 
remainder of the fund was to fall into the settlor’s 
residuary estate disposed of by his will. On the 
settlor’s death in 1908 estate duty was paid on the 
fund. The wife died in 1911, having appointed 
the £10,000 by her will ; — Held : the estate duty 
paid on the settlor’s death must be borne ratably 
by the wife’s appomtees & the settlor’s residuary 
legatees. — Be Charlesworth’s Trusts, Tew v. 
Briggs, [1912] 1 Ch. 319 ; 81 L. J. Ch. 267 ; 105 
L. T. 817 ; 66 Sol. Jo. 108. 

162 . Of chattels of national interest — After 
sale.] — Re Scott, ScOTr v. Scott, No. 124, ante. 

163 . Trust fund — Passing in default of 

appointment.] — Be Hicklin, Public Trustee v. 
Hoare, No. 167, a7tte. 

164 . Appointees — Under exercised power of 
appointment.] — Re Ohablesworth’s Trusts, Tew 
V. Briggs, No. 161, ante. 

165 . English insurance company — ^Liable for 
policy moneys — ^To foreign executor — Of person 
dying domiciled abroad.] — Haas v. Atlas Assur- 
ance Co., Ltd., No. 78, ante, 

166 . Tenant for life — Not impeachable for 
waste — Receiving proceeds of timber — Sold apart 
from land.] — Re Smyth, Edwards v. Smyth, No. 
156, ante. 

Out of what property.] — See Sect. 9, post. 

Apportionment.] — See Sect. 10, post. 


C, Limitation of Personal Liability. 

See 1894 Act, s. 8 (2 & 3), s. 11 (2-4) ; 1907 
Act, B. 14 ; Executors. 

Property passing to executor as such — ^Personal 
property appointed in exercise of general power.] — 
See Sect. 9, sub-sect. 1| 0., post. 
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Sect. 9.— OUT OF WHAT PROPERTY PAYABLE. 

SxjB-SBOT. 1 . — Property pabsing to Executor. 

A. In General. 

167. Personalty exhausted — In payment of debts.] 

— Re Taylor’s Estate, No. 931, post. 


B. Payment out of Residue. 

168. Specific & general legatees — Customs & 
Inland Revenue Act, 1889 (c. 7), s. 5.] — The in- 
cidence of the new duties imposed by Customs & 
Inland Revenue Act, 1881 (c. 12), s. 27, & Customs 
& Inland Revenue Act, 1889 (c. 7), s. 6, is governed 
by the same principle as that which regulated the 
incidence of the old probate duty, namely, that it 
should be borne by the general residuary personal 
estate. 

Testatrix, who died in 1891, by her will, dated 
in 1870, aft^r making certain pecuniary bequests 
& specific gifts of property, partly real & partly 
personal, & disposmg of the residue of her real 
estate, gave the residue of her personal estate to 
M. absolutely ; — Held : the stamp duty payable 
under Customs & Inland Revenue Act, 1881 (c. 12). 
8. 27, & the estate duty payable under Customs & 
Inland Revenue Act, 1889 (c. 7), s. 6, must be paid 
by M. alone, & not ratably by him & the specific 
legatees. — Re Bourne, Martin v. Martin, [1893] 


1 Ch. 188 j 62 L. J. Ch. 69 ; 67 L. T. 686 ; 41 
W. R. 70 ; 37 Sol. Jo. 10 ; 3 R. 52. 

Annotations : — Distd. Re Orford, Cartwright v. Del. Balzo, 
[1896] 1 Ch. 267. Consd. Berry «. Gaukroger, [1903] 2 
Ch. 116. Bold. Re Foster, Thomas v, Foster, [1897] 1 
Ch. 484. 

169. Share of residue settled.] — (1) The estate 
duty on the whole residue, & (2) the settlement 
estate duty in respect of settled shares of residue, 
ought to be borne by the general residuary estate. 
— Re Webber, Gribble v. Webber, [1896] 1 Ch. 
914 ; 65 L. J. Ch. 644 ; 74 L. T. 244 ; 44 W. R. 


489 ; 12 T. L. R. 298 ; 40 Sol. Jo. 388. 
Annotations: — As <o (1) Folld. Re Palmer, Palmer v. Rose- 
Innes, [1900] W. N. 9. As to (2) Folld. Re Gibbs, Thome 
V. Gibbs, [1898] 1 Ch. 625. N.F. Re Mary on -Wilson, 
Wilson V. Mary on- Wilson, [1900] 1 Ch. 66.5. Refd. Re 
Manchester, Duncannon v. Manchester, [1912] 1 Ch. 540, 

170. .] — Re Palmer, Palmer v. Rose- 

Innes, [1900] W. N. 9. 

Annotation: — Reid. Re Sharman, Wright r. Sharman, [1901] 
2 Ch. 280. 

171. Leaseholds specifically bequeathed.] — 

As leaseholds specifically bequeathed are property 
which by law passes to the exor. as such, the estato 
duty upon them imder the 1894 Act is payable out 
of testator’s general personal estate, & is not 
primarily charged upon them under sect. 9 (1) of 
the Act. — Re Culveuhouse, Cook v. Culver- 
house, [1896] 2 Ch. 261 ; 65 L. J. Ch. 484 ; 74 
L. T. 347 ; 46 W. R. 10 ; 40 Sol. Jo. 374, 
Annotation : — Reid. Re Treasure, Wild t?. Stanham, [1900] 
2 Ch. 648. 

172. Debt due on covenant — Entered into by 
testator during lifetime .] — Re Gray, Gray v. 
Gray, No. 253^, post. 

178. .] — D. in 1890 covenanted to 

pay £20,000 to the trustees of his. marriage settle- 


ment, to be held as to one moiety upon trust for 
himself for life, remainder to his wife for life, & 
as to the other moiety upon trust for his wife for 
life with remainder to himself for life, with remainder 
as to the whole fund to the children of the marriage, 
& died in 1911 without having paid the £20,000, 
which with an arrear of interest was still owing to 
the tnistees. He left estate in England & Aus- 
tralia, apart from assets in Victoria, of more than 
£46,000. His exors. registered the marria|ge 
settlement in Victoria, thereby reducing the duties 
payable in the colony by the duties which would 
have been payable there on the £20,000 debt & 
rendering the covenant in the settlement enforce- 
able against testator’s Victorian assets. They 
also paid estate duty on testator’s estate without 
deducting the £20,000 debt, but with a deduction 
in respect of the duties paid in Australia. The 
exors. claimed to deduct from the £20,000 as 
against the settlement trustees a ratable part of 
the estate duty paid in England on the £20,000, 
& the registration duty paid in Victoria : — Held : 
the £20,000 being an unpaid debt to the trustees 
at D.’s death, they were not liable for any part of 
the estate duty in respect of it, & although the 
exors. had acted properly in registering the settle- 
ment in Victoria, yet in so doing they were not 
agents for the trustees, who had no need to resort 
to the Victorian assets, & were not liable to pay 
part of their debtor’s probate duty, & neither 
amount could be deducted from the £20,000, 
which must be paid in full. — Re Dowling, Dowl- 
ing V. Fenwick (1913), 108 L. T. 671. 

174. Bequest o£ annuities.] — Testator, who 
died in 1895, bequeathed “ all my moneys invested 
in & upon any stocks or funds, whether in or out 
of the United Kingdom, & all my railway stocks, 
shares, debentures & bonds, & generally all & 
every my securities for money ” to trustees upon 
trust during the life of his sister to pay out of the 
income three annuities of £1.000, £600 £600 

respectively, & the residue thereof to his brother 
W. during his life. After the death of testator’s 
sister the trustees were to hold the trust fund, as 
to two sums of £21,000 & £18,000, upon certain 
trusts in favour of two of testator’s brothers & 
their issue ; & to stand possessed of the residue 
upon trust for W. for life, with remainders over. 
Testator bequeathed all the residue of his per- 
sonal estate of whatever kind to W., subject to 
the payment of his funeral & testamentary ex- 
penses & debts & certain annuities. The residuary 
personalty was insufficient to pay testator’s debts 
& funeral & testamentary expenses, so a part of 
the estate duty had to be paid out of the trust 
fund : — Held : the interest given to W. in each 
case was not a share of the fund, but an interest 
in the actual residue after payment respectively 
of the annuities & the two sums of £21,000 & 
£18,000 ; & the annuities & those two sums were 
not liable to diminution by reason of the estate 
duty having to be borne by the fund or on account 
of the settlement estate duty being payable in 


PART II. SECT. 9, SUB-SECT. 1.— -A. 

t. Corpus of estate.] — Estate duty 
Is imposed on the general ratste of a 
deceased person. Sc is. in the absence 
of a specino direction in the will to the 
contrary, payable by the exors. out 
of the corpus of the estate. — Re 
Holmks, Bkstham V. Holmks (1913), 
32 N. Z. L. R, 577.— N.Z. 

PART II. SECT. 9, SUB-SECT. 1.— B. 

a. Residue charged by testator’s 
wiU.] — testator by his will, dated 
June 21, 1911, directed that probate 


&; other duty should be paid out of 
the residue : — Held : estate duty 
payable under Estate Duty Assessment 
Act, 1914, was payable out of the 
residue. — Robson v. Board (1915), 
15 S. R. N. S. W. 343.— AUS. 

b. Specific devise revoked by 

codicil.] — Testator devised & be- 
queathed a freehold & leasehold pro- 
perty to a daughter for her sole & 
separate use, & declared that the residue 
of his estate should be charged with 
the deceased persons* estates duties, 
except such duty as might be payable 
in respect of the said property, which 


he directed should be paid by the said 
daughter. He afterwards by codicil 
revoked the said devise &; bequest. 
Sc devised Sc bequeathed the same pro- 
perty to trustees upon trust for his 
said daughter for life. Sc after her 
death for her daughters in equal 
shares ; — Held : the deceased persona’ 
estates duty on the property became 
payable out of the residue . — Re 
Holmes (1903), 22 N. Z. L.' R. 895. — 
N.Z. 

0 . Testator domiciled in Aus- 
tralia — Duties leviable in England db 
Australia.] — Testator was domloiJed 
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Sect. 9. — Out of what ‘property payable : S'ub-aect. 1 , 
C. & D.] 

respect of the fund. — De Quetteville v , De 

Quettevixle (1905), 93 L. T. 579, 0. A. 

Annofation .—Reid. Re Margotle, Smith v. Margetts (1906), 

60 Sol. Jo. 290. 

175 . Reversionary Interest to settlor — Disposal 
by settlor’s will.]— Avery, Pinsent v. Avery, 
No. 81, ante. 

176 . Devise of realty— Upon contingency — 
Operating as conversion.] — Testator by his will 
dated in 1911 (clause 9) devised his W. estates to 

B. absolutely, & provided (clause 10) that if after 
the date of his will & prior to his death he should 
receive, either personally or by payment to any 
person or persons, or to any banJc or co., or into 
ct. on his behalf, any capital moneys in respect of 
the sale of his W. estates or any part or parts 
thereof, or if at his death any moneys should be 
owing to him & subsequently paid in respect of 
any such sale or sales & which did not pass under 
the devise & bequest thereinbefore contained then 
he bequeathed to B. for his own use &: benefit a 
legacy equal in amount in the aggregate of the 
net capit^ moneys so received by or owing to him. 
Testator bequeathed his residuary personal estate 
in trust for the person who would at his death 
have been entitled thereto under Statute of 
Distributions, 1671 (c. 11 ), if he had died intestate, 
& who in subsequent proceedings was ascertained 
to be R. Prior to the date of his will in some in- 
stances & to that of a codicil confirming his will in 
others testator had entered into certain contracts 
with the tenants of the W. estates for the sale to 
them of their respective holdings under the Irish 
Land Act, 1903 (c. 37), in the form provided by 
the Act, which were subject to the sanction of 
the Land Comrs. being given to them. At his 
death in 1912 this sanction had not been obtained : 
— Held : (1) there had been no conversion of the 
W. estates, but that they passed to B. as real 
estate under clause 9 of the will, & not as a legacy 
of the proceeds of sale of real estate under clause 
10 ; (2) B. was entitled to the W. estates for an 
estate in fee simple defeasible on the sanction of 
the Land Commrs. being given ; & such sanction 
when given would opera^ to convert the rea 3 
estate into personal estate as from its date ; (3) on 
testator’s death the W. estates did not vest in the 
exors. “ as such,” & the estate duty was a charge 
on the land itself & was not payable out of testa- 
tor’s residuary personal estate ; (4) there was 
nothing in the Irish Land Acts to alter that 
position, except that if & when the purchases were 
completed the charge would be shifted from the 
land to the purchase-money, or, in other words, 
the estate duty would be payable out of that which 
represented the land & not out of the residuary 
personal estate. — Re Marlay, Rutland (Duke) 
V. Bury, [1916] 2 Ch. 264 ; 84 L. J. Ch. 706 ; 
113 L. T. 433 ; 31 T. L. R. 422 ; 59 Sol. Jo. 494, 

C. A. 

Property passing under appointment.]-— S'cs 
Sect. 10, sub-sect. 2, post. 

C. Personal Property appointed in Exercise of 
General Power, 

177 . Whether payable out of residue.] — Where 
a general power of appointment over a fund is 
exercised by will, the appointed fund does not 


pass to the exor. as such ; consequently the estate 
duty in respect thereof, in the absence of any 
direction in the will to the contrary, is payable 
out of the fund ; but such estate duty falls within 
the description of testamentary expenses ; conse- 
quently, where the will contains a direction to 
pay testamentary expenses out of the residue, the 
estate duty in respect of the fund is payable out 
of the residue . — Re Treasure, Wild v. Stanham, 
[1900] 2 Ch. 648 ; 69 L. J. Ch. 761 ; 83 L. T. 142 ; 
48 W. R. 696 ; 16 T. L. R. 642 ; 44 Sol. Jo. 675. 


Annoiaiiona : — Folld. Re Maddook, LlowelyTi v. Wasblngton, 
{1901] 2 Ch. 372 ; Re Power, Re Stone, Acworth v. Stone, 
{1901] 2 Ch. 669. N.F. Re Moore, Moore v. Moore, {1901] 
1 Ch. 691 ; Re Orlebar, Wynter v. Orlebar, (1908] 1 Ch. 
136. Overd. Re Hadley, Johnson v. Hadley, [1909] 
1 Ch. 20. FoUd. O'Grady v. Wilmot, [1916] 2 A. 0. 231. 
Reid. Re Sharman, Wright v. Sharman, [1901] 2 Oh. 280 ; 
Re Foamsides, Baines v. Chadwick, [1903] 1 Ch. 260 ; 
Re King, Travers v. Kelly, [1904] 1 Ch. 363 : Re Dodson, 
Re Dodson, Gibson v. Dodson, [1907] 1 Ch. 284 ; Re 
Spencer Cooper, Pob e. Spencer Cooper, [1908] 1 Ch. 130. 


178 . .] — The estate duty on a fund ap- 

pointed by a will made in execution of a testa- 
mentary power of appointment must be borne by 
the appointed fund, & not by the residue. — Re 
Haddock, Llewelyn v. Washington, [1901] 2 
Ch. 372 ; 70 L. J. Ch. 660 ; 85 L. T. 12 ; 60 W. R. 
64 ; revsd. on other grounds, [1902] 2 Ch. 220, C. A. 
Annotaiions : — Folld. Re Power, Re Stone, Acworth v. Stone, 

[1901] 2 Ch. 659. N.F. Re Orlebar, Wynter v. Orlebar, 
[1908] 1 Ch. 136. Overd. Re Hadley, Johnson v. Hadley, 
[1909] 1 Ch. 20. Folld. O’Grady v. Wilmot, [1916] 2 
A. C. 231. Reid. Re Foamsides, Baines v. Chadwick, 
{1903] 1 Ch. 230 ; Re Dodson, Re Dodson, Gibson v. 
Dodson, [1909] 1 Ch. 284. Mentd. Re Gardner, Huey v. 
Cunnington, [1920] 1 Ch. 601 ; Re Gardner, Huey v. 
Cuimingham, [1923] 2 Ch. 230. 

179 . .] — Where a general power of appoint- 

ment over a fund is exercised by wiU, the appointed 
fund does not pass to the exor. ” as such,” & 
consequently the estate duty in respect thereof is 
payable out of the appointed fund in the absence 
of any direction in the will to the contrary. — 
Re Power, Re Stone, Acworth v. Stone, [1901] 
2 Ch. 059 ; 70 L. J. Ch. 778 ; 85 L. T. 400 ; 40 
W. R. 678 ; 17 T. L. R. 709 ; suh now. He Power, 
Power v. Stone, Acworth v. Stone, 45 Sol. Jo. 
707. 


Annotations: — Consd. Re Dixon, Tenfold v. Dixon, [1902] 
1 Ch. 248. Folld. Re Dodson, Re Dodson, Gibson v. 
Dodson, [1907] 1 Ch. 284. N.F. Re Orlebar, Wynter t>. 
Orlebar, [1908] 1 Ch. 136. Overd. Re Hadley, Johnson 
V. Hadley, [1909] 1 Ch. 20. Folld. O’Qrady v. Wilmot, 
[1916] 2 A. C. 231. Refd. Re Feamsides, Baines v. Chad- 
wick, [1903] 1 Ch. 260. 

180. ,1 — Where a general power of appoint- 

ment over a nmd is exercised by will, the appointed 
fund passes to the exor. as such, &, consequently, 
the estate duty in respect thereof is payable out 
of residue. — Re Moore, Moore v. Moore, [1901] 
1 Ch. 091 ; 70 L. J. Ch. 321 ; 49 W. R. 373 ; 46 
Sol. Jo. 312. 


Annotations : — N.F. Re Maddock, Llewelyn v. Washington, 
[1901] 2 Ch. 372 ; Re Power, Re Stone, Acworth v. Stone, 
[1901] 2 Ch. 669. FoUd. Re Orlebar. Wynter v. Orlebar, 
[1908] 1 Ch. 136 ; Re Hadley, Johnson v. Hadley, [1909] 
1 Ch. 20. Overd. O’Grady v. Wilmot, {1916] 2 A. C. 231. 
Reid. Re Feamsides, Baines v. Chadwick, [1903] 1 (^. 
260 ; Re Dodson, Re Dodson, Gibson v. Dodson, [1907] 
1 Ch. 284 ; Re Piyoe, Lawford v. Pryce, [1911] 2 Ch. 286. 

181 . .] — Re Dixon, Penpold v. Dixon, 

No. 211, post 

182 . .] — Testatrix, having directed the 

exors. & trui^es of her vidll to pav her testament- 
ary expenses, bequeathed certain specific per- 
sonalty, over which she had a general power of 
appointment, to her trustees upon trust for certain 
specific legates. She devised & bequeathed her 


In S., & there were no specific devises 
or bequests of property situated out- 
side S. : — Held : (1) the duties leviable 
in England Sc the Australian oolonles 
had to bo paid by the executors to 


enable them to get In the ass 
utuated in these jurisdictions. Sc m 
P®, by the residuary esta 

(2) that federal estate duty is in s 
stance a legacy or buocosbIoii duty, 


was payable out of the residuary 
estate. — Re Barh Smith, Martin v. 
Barr Smith, [1917] S. A. L. R. 1. — 
AUS. 
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roBiduary real & personal estate to her trustees 
upon trust for sale & conversion, the net proceeds 
to be paid to certain residuary legatees. Testatrix 
died on June 20, 1898 : — Held : (1) the appointed 
fund had passed to the exors. “ as such ” within 
1894 Act, 8. 0 (1), so that the estate duty was 
payable out of residue ; (2) the will itself imposed 
this duty on the residue, the residuary estate being 
what remained after satisfying the previous dis- 
positions of the will, including the direction to pay 
testamentary expenses, which covered estate duty. 
— Re Feabnsidkb, Baines v. Chadwick, [1903] 

1 Ch. 260 ; 72 L. J. Ch. 200 ; 88 L. T. 67 ; 19 
T. L. R. 104 ; mjih nom. Re Fbrnside, Baines v, 
Chadwick, 61 W. R. Iv86. 

Annotations : — As to (1) FoUd. Be Creed, Thomas v. Hudson, 
[l0O5] W. N. 94 ; Re Orlebar, Wyntor v. Orlobar, [1908] 

1 Ch. 130 ; Be Hadley, Johnson v. Hadley, [1909] 1 Ch. 20. 
Overd. O’Grady r. Wilmot, [1916] 2 A. C. 231. Generally, 
Befd. Re Dodson, Re Dodson, Gibson v. Dodson, [1907] 

1 Ch. 284. 

183. .] — Whore a general power of appoint- 

ment over a mnd is exercised by will, the appointed 
fund does not pass to the exor. “ as such,” &, 
consequently, the estate duty in respect thereof 
is payable out of the appointed fund in the absence 
of any direction in the will to the contrary . — Re 
Dodson (J.), Re Dodson (A. L. P.), Gibson v. 
Dodson, [1907] 1 Ch. 284 ; 76 L. J. Ch. 182 ; 96 
L. T. 254 ; 61 Sol. Jo. 230. 

Annotations : — ^H.P. Re Orlebar, Wynter o. Orlobar, [1908] 
1 Ch. 136. Overd. Re Hadley, Johnson u. Hadley, [1909] 
1 Ch. 20. FoUd. O’Grady t>. WUmot, [1916] 2 A. C. 231. 

184. .] — Where a testator, in the exercise 

of A general testamentary power, appoints personal 
property, the estate duty payable m respect of the 
appointed property is not payable out of that 
property, but out of the general personal estate of 
testator. — Re Orlebar, Wynter r. Orlebar, 
[1908] 1 Ch. 130 ; 77 L. J. Ch. 64 ; 98 L. T. 19 ; 
24 T. L. R. 42 ; 62 Sol. Jo. 29. 

Annotations : — Folld. Re Hadley, Johnson r. Hadley, [1909 
1 Ch. 20. Overd. O’Grady r. Wilmot, [ 1916 ] 2 A. C. 231. 


185. .] — The estate duty payable in respect 

of personal estate appointed by will under a general 
power of appointment is not a charge upon the 
appointed property, but is payable by the exor. 
out of testator’s personal estate . — Re Hadley, 
Johnson v. Hadley, [1909] 1 Ch. 20 ; 78 L. J. Ch. 
254 ; 100 L. T. 64 ; 25 T. L. R. 44 ; 53 Sol. Jo. 
46, O. A. 

Annotations: — Overd. O’Grady v. Wilmot, [1916] 2 A. C. 

231. Oonfd. Re Soott, Soott v. Scott, [1916] 2 Ch. 268. 

ilentd. Re Pryoe, Lawfoid v. Pryce, [1911] 2 Ch. 286 ; 

Re Bonzou, Bower v. Chetwynd, [1914] 2 Ch. 68. 

186. .] — By a settlement made in 1881, 

land was conveyed to trustees upon trust for sale, 
& to hold the proceeds upon trust for such person 
or persons as the settlor should by deed or w^ 
appoint. The settlor died in 1910, & by her will 
appointed the property, the greater part of which 
remained unsold at her death, to the trustees of 
her wUl upon trust for sale with power to postpone 
the sale, & directions not to self during the me of 
her husband without his consent. The income of 
the appointed property was given to her husband 
for life, & ho was appointed residuary legatee, 
subject to the payment of funeral & testamentary 


expenses : — Held : (1) the real property ^d not 
“ pass to her exor. as such ” withm 1894 Act, 
8. 9 (1), & therefore the estate duty was charged 
on the appointed land & was not payable out of 
the residuary estate ; (2) such duty did not form 
part of the “ testamentary expenses ” of testatrix^ 
— O’Grady v. Wilmot, [1910] 2 A. O. 231 ; 8r> 
L. J. Ch. 386 *, 32 T. L. R. 456 ; 60 Sol. Jo. 456 ; 
8uh nom. Re O’Grady, O’Grady v. Wilmot, 114 
L. T. 1097, H. L. ; revag.y [1915] 1 Cli. 613, C. A. 

Annotations; — As to (1) He Scull, S^U v. Mo^is 

(1917), 87 L. J. Ch. 69. Refd. He Scott, tJ. Scott 

(No. 1) (1916), 60 Sol. Jo. 478 . MenW. He 

Goswell’s Trusts, [1916] 2 Ch. 196 ; He HicMln, Public 
Trustee v. Hoare, [191712 Ch. 278 : He Ffe^eU s SetUmt., 
He ITennell's Estate, Wright v. Holtou, [1918] 1 Ch. 91 , 
Re Womher, Wemher v. Beit, [1918] 2 Ch. 82 Be Sturt, 
Do Bunsen v. Hardinge, [1922] 1 Ch. 416. 

187. Where express direction to pay testa- 

mentary expenses.] — lU Treasure, Wild v. Stan- 
HAM, No. 177, ante. 

188. .] — R^ Feabnsides, Baines v. 

Chadwick, No. 182, ante. 

189. .J — O’ Grady v. Wilmot, No. 


186, ante. 

190. 


Although appointed share lapsed.] 


Re Creed, Thomas v. Hudson (1905), 49 Sol. Jo. 

Annotation: — ^Folld. He Orlebar, Wynter v. Orlebar, [1908] 

1 Ch. 136. 

D. Fund charged with Payment of Testator's 
Testamentary Expenses. 

191. How far payable out of fund allotted — 
Testamentary expenses of widow of testator.] 

(1) The expression “testamentary expenses’* in- 
cludes the estate duty in respect of the personal 
property of which testator or other person whose 
“ testamentary expenses ” are referred to was 
competent to dispose at his death. . ^ ^ 

(2) A direction for the payment of testa- 
mentary expenses” may extend to the expenses of 
administration under an intestacy. 

(3) Testator by his will gave his residuary estate 

to trustees upon trust to convert & to invest the 
net proceeds pay the income to liis wife during 
her life ; & after her decease he directed his 

trustees, after paying his widow’s funeral & 
“ testamentary expenses” & debts, to apply ms 
residuary estate as therein mentioned. Testator s 
wife survived him, & signed a document which 
purported to be her will. After her death pltf . & 
her brother, who were in the same relationship to 
the widow & were her next of kin, disputed the 
will, & the brother brought an action to have a 
grant of administration to the estate of the widow 
made to him. The ct. pronounced ^ai^t the 
alleged will, but made no order as to costs. Getters 
of administration to the widow’s estate were subse- 
quently granted to pltf. with the assent of her 
brother i—Held : the direction for payment of the 
“ testamentary expenses ” of testator’s widow ex- 
tended to the costs & expenses of pltf. m obtammg 
the letters of administration, & in connection mth 
the administration of the estate of the widow ; the 
costs of the brother of the action ; & the estate 
duty payable on the death of the widow in respect 


PART 11. SECT. 9. SUB-SECT. 1.— D. 

101 i. How far payable out of fund 
allotted — Testamemai^ expenses of 
widow of teafcrfor.l— 'Testator, on his 
marriage, executed a deed of settle- 
ment under which the income of the 
settled property was to be paid to the 
wife, daring the Joint Urea of the 
spouses. Sc after the death of either 
of them, to the survivor. The spouses 
had a Joint power of appointment 
by deed of the capital during their 


t lives, but this power had not h^n 
roised. On tesWor’s death the 
) had power of appointment in 
»ur of the ohUdren 
e of the marriage. Testator s^l 
tained a trust to pay hia debte, 
era! & testamentary . 

> funds comprised in the sotUe- 
it having been 

estate duty under Doate DutiM 
,, 1909, 8. 0 : — Held : the settied 
is were not subject to the dla- 


PoaiUons of the will, & therefore did 
not come within Death Duties Act, 
1909, 8. 31 (2); the dlr^tion to pay 
testamentary expenaea did not extend 
to the estate duty payable in mspect 
of the said funds ; s^ph duty was 
payable out of the raid funds, & not 
out of teatator 8 estate. — 

Pkrpktual trustees, Estato & 
AOENOT Co. OF New ItoALAND, LTD.Jt^ 
MoM ASTER (1916), 35 N. Z. h. R. 66. 

N.Z. 
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Sect. 9. — Old of what woperty payable : Sub-sect, It 
D. ; sub-sects. 2 & 3.] 

of her personal property . — Re Clbmow, Yeo v- 
Clemow, [1900] 2 Ch. 182 ; 69 L. J. Ch. 522 ; 82 
L. T. 560 ; 48 W. R. 541 ; 44 Sol. Jo. 428. 
Annotations : — As to (1) Folld. Re Treasure, Wild «. Stan- 
ham, [1900] 2 Ch. 648. Apld. Sharman, Wright t>. 
Sbarman, [1901] 2 Ch. 280. FoUd. Re Feamsides, Baines 
V. Chadwick, [1903J 1 Ch. 250. CiOlud. Porte v. Williams, 
[1911] 1 Ch. 188 ; Re Massey, Ram v. Mass^ (1020), 90 
L. J. Ch. 40. Reid. Re Kln^, Travers tj. Kelly, [1904] 
1 Ch. 363 ; Re Spencer Cooper, Poe v. Spencer Cooper, 
[1908] 1 Ch. 130 ; O'Grady v. Wilmot, [1916] 2 A. C. 231. 

192. Personal annuity — Secured by oharere 


Sub-sect, 1» thereon,** & testator directed that every bequest, 
as well specific as pecuniary, thereinbefore made 
w Yeo V* sbould, “ except where otherwise expressly stated, 
[j *522 • 82 ^ ^ clear of duties.** There was also a direc- 

23 . * tion to pay testamentary expenses out of the 

yild V. Stan* residuary estate : — Held : the legatee took the 
1 . Witeht V. legacy of stock subject to legacy duty, but not 
e ^inumef subject to any part of the estate duty payable on 
5 y* (1920)790 testatrix’s death. 

Leily, [1904] (2) Where testatrix gave the income of another 

stock to A. for life, & Ster her death the stock to 


^Qo K.. - 1 . Boldt « the proceeds of sale, subject to any 

on rAflUvi duty affecting the same,” to be divided between 

pwApn ’ Trenchard V. Tren- two named charities :~Held : as the legacy duty 

niiiv inAraoeAii WAS payable at oue & the Same rate by the persoRs 

in succession under I^gaoy Duty Act, 
J (c. 62), s. 12, no IcgEcy duty, or any part of 

Dorfionaltv nnnn^’mmf to nav the estate duty payable on the death of testatrix, 

M f f ^ his testa- payable by the charities, but the estate duty 

® payable under 1914 Act, s. 14. on the death of the 


personalty upon trust to pay thereout all his testa- 
mentary expenses incident to the trusts, including 
estate duty & settlement estate duty ; — Held : 
the increased duties &> the new duties imposed by 
1909-1910 Act, [ss. 64, 58], were payable out of 
the residuary personalty. — Re Briscoe, Boyds v, 
Briscoe (1910), 65 Sol. Jo. 93. 

194. Bequest of legacies free of duty — 

^ M • _« ... ... 


was payable by the chanties, but the estate duty 
payable imder 1914 Act, s. 14, on the death of the 
life tenant must be borne equally by the charities. 

(3) Where there was no direction about duty, 
but a corpn. annuity was given to the trustees 
to pay to the annuitant & at her death to sell, & 
hand the proceeds of sale to a charity ; — Held : 
the estate duty payable on the death of the 


Legacy of mixed personalty & realty.]— Testator Payaoie on rne aeai.n or T.ne 

gave to his trustees a sum of £270,000 “ subject to testatrix s estate.— 

death diiti<>« ” nr. fmicf fn». Brown, Turnbull v. Royal National Life- 

aeatn duties on trust for investment m real Txrxam /miev on 


death duties ” on trust for investment in real 
e.state & to pay the income to his nephew during 
his life, & on his death on trusts for his children 
& remoter issue. The will contained the following 
direction 5 ” I direct that all the legacies given by 
this my will shall, except where expressly stated 
to be subject to death duties, be paid free from duty, 
which, whether presently or presumptively or pro- 
spectively payable, shall be paid out of my general 
personal estate.” Testator gave his residuary real 
^ personal estate on trust for sale & conversion, & 
out of the proceeds he directed the payment in the 
first place of certain trust expenses & his debts, 
testamentary & funeral expenses, & in the next 
place of the pecuniary legacies given by the will ; — 
Held : in respect of the legacy of £270,000 estate 
duty was payable, as regarded personalty, out of 
the residuary estate, & the legacy should pay 
legacy duty, settlement estate duty & estate dutv 
so far as it represented proceeds of the sale of 
^^ty.— Be Morrison, Morrison v. Morrison 
(1910), 102 L. T. 530 ; 26 Tc L. R. 395. 

1 TT Pecuniary legacies.]— Testator 

clevis^ his residuary real estate upon trust for 
sale, & to stand possessed of the “ clear money ” 
to arise from such sale upon the trusts thereinafter 
declared of his residuary personal estate. lie then 
gave a number of pecuniary legacies, some of which 
were settled as therein mentioned, & also directed 
payment of various annuities. He declared that 
he intended to give all the legacies & annuities 
u ^ directed that the same 


boat Institution (1916), 60 Sol. Jo. 353. 

197. Appointment of portion to daughter.] 

— A. by his will dated in 1895, after appointing 
exors. & trustees, bequeathed a sum of £3,000 
‘‘ free of estate duty,” an annuity of £100 ” free 
of legacy & estate duties,” & a sum of £900 free 
of legacy & estate duties.” By clause 7, after 
reciting a power of appointing portions contained 
in his marriage settlement dated in 1861, he 
appointed the sum of £20,000 so rai sable for por- 
tions to his three daughters in equal shares. By 
clause 8 he bequeathed certain moneys & securities 
to his trustees upon trust for sale & conversion, & 
proceeded as follows : “I direct my trustees or 
trustee out of my ready money & out of the moneys 
to arise from such sale, calling in & conversion as 
aforesaid to pay & provide for my funeral & 
testamentary expenses, including estia-te duty on 
everything passing under this my will, & debts, 
other than those mentioned in paragraph 6 hereof, 
& the annuity & pecuniary legacies thereinbefore 
bequeathed, & the legacy duty on such legacies as 
are bequeathed free of duty A to stand possessed 
of the residue of the said money,” upon trust for 
investment as therein mentioned. Upon a sum- 
mons being taken out by one of the daughters of 
testator for the purpose of ascertaining whether 
the duty payable upon her one -third of the por- 
tions fund was payable out of the property com- 
prised in clause 8 ; — Held : the daughters took by 
virtue of the will & their shares passed under the 


“ s^I be pMd or appropriated free from legacy A payable upon the one- 

duty reroectirely.” He bequeathed his resid^ belongmg to pltf. was payable out of the 

personal estate, including the ” clear mnn^v Property disposed of under clause 8 of the will. — 


arise from the sale of bis real estate, with certain 


A lu thereinbefore directed 

^ ^ & the duties on the legacies & annuities, 
as well ^ all settlement estate duty, & to stand 
pc^^d ot all the residue as therein me^ionedl 

pecuniary legacies, settled & un- 
TOttjed, & the annmties were given free of estate 


196 . 

of stock was 


Re Bath’s (Marquis) SErrijaaiENT, Thynnb v, 
Stewart (1914), 111 L. T. 163 ; 68 Sol. Jo. 678. 

Personal property appointed in exercise of 

general power.] — See Nos. 177, 182, 186, ante. 
Estate duty as testamentary expense.] — See No. 

191, ant , & No. 208, post. 


Sub-sect. 2. — ^Keai Estate. 

See 1894 Act, s. 6 (5), s. 9 (1-3), s. 14 (1) ; 1912 


b.n,l7.1^bla ® I ^ *• 9 5 finance Act, 1922 (c. 17), s. 44. 

bequeathed subject to any duty 198. Effect ot Land Transfer Act, 1897 (c. 


68 ).] 
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— Re Palmek, Ualmi:r v. Hose-Inneh, [1000] 
W. N. 0 ; 85 I.. Jo. 48. 

Annolatum : — Folld. Rc Sliarrnaji, Wright v. Shanrian, I IhOJ 1 
2 Ch, 280. 

199. Estate chargeable with duty.] — Ke Jolley, 
Neal y. Jou-ey (1901), 17 T. L. K. 244. 

Annotatioaa : — Refd. Rc Sharman, Wright v. Shartnan, 
flOOl] 2 (Jh. 280 ; Re Trcnchard, Trtmchard v. Trciichard, 
[1905] 1 Ch. 82. 

200. .] — By a marriage setUement of 

1845, real estates were conveyed by a settlor to 
trustees, subject to the prior life interests of his 
parents therein, to the use of the settlor for life, <te ' 
after his death, to the use of the trustees upon 
trust to sell & hold the proceeds for certain specified 
purposes for the bcnelit of the settlor’s wife & 
children, with an ultimate trust for the settlor, 
his exors., administrators & assigns. The settlor 
died in 1905, witliout having had any issue, & all 
the purposes for which conversion had been directed 
liad at this date failed, By his will the settlor had 
devised “ his interest ” in these estates to his 
“ successor U. in fee ” i—Hcld : as the trust for 
sale arose only after the death of the settlor, there 
was at that time in the events wliich had liappcmed 
no enforceable trust, & the question of conversion 
or reconversion did not arise ; but these estates 
devolved as realty under testator’s will, A:, the 
e.state duty payable in respect of them was pro- 
perty payable by (i. lie (iHiMi'HOHin-] (Lord), 
Beckett v. (irimtuorpe (Lord), [lOOS] 2 Uh. 
075 ; 78 L. .1. Uh. 20 ; 99 L. T. 079 ; 25 T. L. It. 
15, C. A. 

^-1 nno<a<u>n.<» .’—Distd. O’Crady r. Wiliiiot, ri9H5] 2 A. C. 
231. Meotd. Rc FfennoirH Sot.tlmt., Rc Ffonuoll's KHtate, 
Wright r. Hollon, [1918] 1 (’h. 91 : Rc llopkin8t)n, Dysou 
r. Hopklnsoii (1921), (i(i Sol. .lo. (W. 11.) 18 ; Rc Hopkiii- 
soii, Dy.soii V. HopkinHon, (1922J 1 Ch. 65 ; Rc Sturt, Do 
Dunson r. Hardiiigo, [1922] 1 Ch. 416, 

201. In ratable proportion.] — Instate 

duty payable on death of tenant for life to be 
borne ratably by the shares into wliicli the estate 
became divisible <fc by the residuary devisee.--- 
Re Power, Power v. Howell (1898), 47 W. It. 
183 ; 43 Sol. Jo. 03. 

202. .] — Re Palmer, Paf.mer v, 

Bose-Innes, [1900J W. N. 9 ; 35 L. Jo. 18. 

A nnotation : — Refd. Rc Sharniun, Wright r. Sharman, [1901 ] 

2 Ch. 280. 

203. — —.] — Testator devised his real 

estate on certain trusts & after giving pecuniary 
legacies, becpieathed all the residue of Ids personal 
estate, “ after j)ayment thereout of all his just 
debts, funeral & testamentary expenses,” on 
certain other trusts. Summons by the trustees 
to determine the question whether the estate duty 
payable on the death of testator in respect of his 
real cstatti was payable out of testator’s personal 
or out of his real estate : — H eld : as the estate 
duty on real estate was made a fhvst charge on the 
property, & the exors. could obtain probate 
without paying it, that duty did not come within 
the expression ” testamentary expenses ” ; the 
real property must bear its own duty, notwith- 
standing the direction concerning testamentary 
expenses. — Re Sharman, Wright v. Sharman, 
[1901] 2 Ch. 280 ; 70 L. .7. Ch. 071 ; 84 I.. T. 859 ; 
49 W. R. 555 ; 45 Sol. .To. 570. 

Annotaiions : — Apld. Rc SpeiiC('i> Cooper, Poo v. Spencer 
Cooper, [1908] 1 Ch. 130. Refd. lie King, Travers v. 
Kelly, [1904] 1 Ch. 363. 

204. .] — (1) A general direction to 


pay legacies out of a mixed fund of residue charges 
them ratably on the i)ortions attributable to 
realty & personalty. 

(2) So far as the legacies are payable out of the 
portion attributable to realty they are real estate 
& must bear their own estate duty notwithstanding 
a direction to pay ” testamentary expenses ” out 
of the mixed fund . — Re Spencer Cooper, Pofi v. 
Spencer Cooper, [1908] 1 Ch. 130 ; 77 L. J. CJi. 
64 ; 98 L. T. 344. 

Annotation: — As to (2) Consd. Re Palmer, Lovonthorpo v. 

Palmer (1912), 106 L. T. ~ ^ 

205. Bequest of “sum sufTIcient to dis- 

charge all estate duty.”] — Testator by a codicil to 
his will, executed after the passing of 1894 Act, 
bequeathed to his eldest son, to whom certain 
settled estates would pass on testator's death, ” a 
sum of money sufficient to pay & discliarge all the 
estate duty which may be payable by ” him ; <te 
he directed such sum to be paid out of moneys in 
the hands of his bankers at his death, but if the 
sum at tlie bankers should not be sufficient, he 
declared that no otlier part of his estate should bo 
liable to make good the deficiency : — Held : the 
legacy was a gift to the eldest son for his own 
benefit absolutely, & was not impressed with a 
trust to pay the estate duty out of it ; <fc the legatee 
bad not lost his right to recoup himself for the 
duty by a charge on the settled estates under 
sect. 9 (1)) of the above Act.— Mexborough (Eart.) 
V. Savile (1903), 88 L. T. 131 ; 19 T. L. R. 287, 
H. li. ; revsg. S. C. sub nom. Re Mexboroitgh, 
Savile v. Mexborough (1902), 86 L. T. 331, C. A. 

206. Land settled by statute — Duty pay- 

able only on interest of successor.] — Rc Bolton 
Estates Act, 1863, No. 133, ante. 

207. Exoneration of personal estate.] — Re 

Bowerman, Porter r. Bowerman, No. 10, ante. 

208. Deficiency of residuary personalty.] — 

Estate duty, which under 1804 Act, is payable 
in respect "of personal property specifically be- 
(lueathcd by testator, being a testamentary 
expense, is payable in the same order of administra- 
tion as other testamentary ex]jenses are payable, 
A: accordingly where the residuary personal estate 
is insufficient to pay the estate duty on the 
specifically bequeathed personalty the heir-at-law 
is not entitled to have the duty paid out of such 
personalty in exoneration of the undisposed of 
realty. 

My own opinion is . . . t hat tlie estate duty on 
pereonalty is part of the testamentary expenses, 
& that testamentary expenses ought to be paid 
out of tlie assets in the same order in which other 
deductions payable by the exors. ought to be 
borne (Warrington, J.). — Re Pullen, Parker v. 
Pullen, 11910] 1 Ch. 564; 79 L. J. Ch. 303; 
102 L. T. 453 ; 54 Sol. Jo. 341. 

Estate subject to charge — Apportionment between 
owner & chargees.] — See Sect. 10, sub-scct. 1, post. 

209. Interest of devisee defeasible — On happen- 
ing of contingency — Conversion .] — Re Marlay, 
Rutland (Duke) v. Bury, No. 176, ante. 


Sub-sect. 3. — Settled Property. 

210. Settled funds — Appropriated after death 
of settlor.] — (1) By a post-nuptial settlement 


PART II. SECT. 9, SUB-SECT. 2. 

201 I. Estate chargeable with duty — 
Jn ratable nrovortion .] — On an applica- 
tion to (Ictormino whether estate duty 
was payable iu respect of freehold 
registered land hy t.lie devisees &; 

J. — VOL. XXL 


owners of the testator’s freehold 
lands, or by the residuary legatees : — 
Held : tlie freehold registered lands 
spocilleally devised wore primarily 
liable to a ratable part of the estate 
duty in exoneration of the residuary 
estate . — Rc Drkw, Mauuv v, Dukw, 


[1923] 1 I. R. 35.- IR. 

PART II. SECT. 9, SUB-SECT. 3. 

d. Sum payable out of policy 
moneys.] — 1‘. had taken out ^ policy 
of insuraucc whereby tho iusimas 
agreed to pay afti-r P.’s death an 

D 
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Sect. 9. — Out oj u'hat property jiayuhlc : Suh-sccts. 

3, 4, 5 (t- 0. 1 

peraonal property was settled iu tlic events that 
happened upon trnst for the settlor for life, & after 
Ills death upon trust that the trustees should 
appropriate funds of a specified value to bo held 
upon the trusts t/liereinaftcr declared for the 
benefit of two of the settlor’s daughters & their 
issue, & should stand possessed of the residue of 
the trust premises in trust for the settlor, his 
exoi’s., administrators, & assigns : — Held : the 
appropriated funds were not voluntary incum- 
brances within 1894 Act, s. 7 (1), upon property 
passing to the exor. as such of the deceased, in 
which case the estate duty on the entire funds 
would have had to be borne exclusivelv by the 
settlor’s residuary legatee, but the provisions con- 
tained in the settiement with regai-d to those funds 
amounted to substantive settlements thereof, & 
the estate duty was payable ratably out of the 
appropriated funds A, the residue according to 
their respective values. 

(2) The sub-sect, provides that in the case of 
property not under his control, which plainly 
means under his control as exor. of the deceased 
person, he may pay the estate duty. “ if the persons 
accountable for the duty in respect thereof request 
him to make such jjayment.” As trustee he was 
one of those i)ersons, & he did pay the duty. I 
need hardly say that he paid the dut>y on the 
whole rightly ; & as for the request, it W'as the 
request which he impliedly made to himself in the 
character of trustee to himself as exor. of the 
deceased (C’urjTY, J.). — lie Meyrick, Meyrick v. 
Hauorilwpjs, fl897J 1 Ch. 99 ; GO L. J. Oh. 33 ; 
75 L. T. 021 ; 45 W. R. 120 ; 41 Sol. Jo. 97. 
Annokdion : — As to (1) Refd. Berry v. Gaukrogcr, [11)03] 2 

Ch. 11(1. 

211. Reversionary interest to settlor — Dis- 

posal of interest by wiii.] — Where a general power 
of appointment over a reversionary interest in a 
fund expectant upon the determination of a life 
interest in testator A of a subse(iuent life interest 
in a jierson who survived him is exercised by will, 
the corjms of the fund is, under 1844 Act, s. 2 
(1) (5), propeihy which passes on testator’s death, 
& estate duty is payable on the corpus under s. 8 
(4), by ttu! i)erson to whom the property passes 
for a beneficial interest in po.s.s(^ssion, or by the 
trustees in whom the fund is vested. It is not 
payable by the exors. of the will, A: is consequently 
not a testamentary exp(mse. In these circum- 
stances the question whether the fund i)assed to 
the “ executors as such ” within s. 9 (1) does not 
arise . — lie Dixon, 1*enfolt) v. Dixon, [1902] 

1 Ch. 248 ; 71 D. J. Ch. 90 ; 85 L. T. 022 ; 50 
W. R. 208 ; 18 T. L. R. 155 ; 40 Sol. Jo. 137. 
Annotations Folld. Be Urlohar, Wvnter v. Orlcbar, [1908] 

1 Ch. 136 ; Rc Hadley, Johnson v. Hadley, [1909] 1 Ch. 20. 

Overd. Re Aveiy, 1‘insent v. Avery, 119131 1 Ch. 208 ; 

O’Grady v. Wilmot, [1916] 2 A. G. 231. Reid. Rc Fearn- 

sides, Baines v. Chadwick, [1903] 1 Ch. 250 ; Re Dodson, 

Rc Dodson, Gibson v. Dodson, [1907] 1 Ch. 284 ; Rc 

Scott, Scott V. Scott, [1916] 2 Ch. 2(58. 

212. — — lie Avery, Pinsent v. 

Avery, No. 31, ante. 

213. Sum payable out of policy moneys— 1884 
Act, s. 14 (1).J The above sub-sect, has no ref(T- 
ence to the incidence of the estate duty, but is 
intended for the protection of the exor. or other 
person who is called upon to pay the duty, by 
giving him a right to recoupment. 

The holder of a policy of assurance on his own 
life for £5,000 by his marriage settlenumt assigned 

annuity to his widow, or in ease she 
predeceased him, to make other pay- 
ments ; - Held : the proceeds of ( he 


the policy to trustees upon trust to raise at his 
death £4,000 to be held on certain trusts, & as to 
the remaining pait of the policy moneys in. trust 
to pay the same lo his exors. : — Held : the abovti 
sub-sect, was not applicable, & the estate duty on 
the fund must be borne by the part remaining 
after pavmcnt of the £4,000. — Wade r. Wade, 
[1898] 2 Ch. 276 ; 07 L. J. Ch. 527 ; 78 L. T. 808 ; 
47 W. R. 43 ; .42 Sol. Jo. 592. 

Annotations : — Distd. Kekewich v. Kokewich (1909), 101 
L. Q’. 887. Refd. Re Fitzhardingo, Fitzhardingc v. Jenkin- 
8on (1899), 80 L. T. 376. 


SuB-sEcrr. 4 . — Gift’s inter vivos and mortis 

causa. 

See^ 710W, Finance (1909-10) Act, 1910 (c. 8), 
s. 69. 

214. Gift inter vivos — Duty payable by donee.] — 

Under Customs & Inland Revenue Acts, 1881 
(c. 12) & 1889 (c. 7), account stamp duty in respect 
of property given by a deceased person, within 
twelve months before his death, to another, is 
payable by the donee personally &■ not out of the 
estate of deceased . — He Foster, Thomas v. 
Foster, [1897] 1 Ch. 484 ; 06 L. J. Ch. 220 ; 70 
L. T. 228 ; 45 W. R. 333 ; 41 Sol. .To. 242 

215. Gift within year of settlor’s death.] — 

Testator, within one year of his death, spent 
£4,000 on the purchase of house, which he settled 
on one of his dauglit-ers, & contributed £4,320 
<owm*ds Ihe purchase of anoiJiei* house for another 
daughter ; the ct. having decided that thes(^ 
gifts must be considered as an ademption pro 
tanto of the daughters’ shares in tlio testator’s 
residuary estate, w’hich must be brought into 
account : — -Held : the amount for which the 
daughters were accountable wa^ the sums so 
advanced, less the amount they were liable to 
pay for estate duty by reason of the death of 
testator within one year of tlio gift. — Re Bed- 
DiNGTON, Micholls V , Hamuel, [1900] 1 Ch. 771 ; 
69 D. .T. Ch. 374 ; 82 L. T. 557 ; 48 W. R. 552 ; 
10 T. D. R. 291. 

A nnotation Folld. Rc Crocker, Crocker v. Crocker, [1916] 

1 Ch. 26. 

216. Gift within three years of settlor’s 

death.] — Testator, who died in 1914, had in his 
lifetime settled certain stocks on two of his 
daughters their children, & those sU)cks had 
depreciated in value at the time of his death. 
By his will he gave his residuary estate in trust 
for all his chiliiren equally, subject to a proviso 
that for ihe purposes of division there should 
be brought into hotchpot, in respect of each of the 
two daughters or her children, the value of the 
trust funds which he had settled upon them. It 
was conceded that 1844 Act, s. 2 (1) (c), s. 9 (1), 
the estate duty payable in respect of the portion 
of the settled funds which were settled within three 
years of the testator’s death must be borne by 
those funds : — Held : the sum to be brought into 
account under the hotchpot clause in respect 
of all the settled funds was the value of all the 
settled funds at the date of settlement, & not at 
the date of the will less the estate duty payable 
in respect of ihe funds settled within three years 
of the testator’s death . — He Crocker, Crocker v. 
Crocker, [1916] 1 Ch. 25 ; 85 L. .T. Ch. 179 ; 114 
L. T. 61. 

217. Donatio mortis causa — Payable by donee.] 

— Tie Hudson, Spencer v. Turner, No. 19, ante. 

See Sect. 3, sub-sect. 2, D., ante. 


policy wcT’o liablo to duty under 
poc-easod PcrHoiiH’ Estat^es Duties Act, 
1 964, ik the jiolicy wasa8(3ttlemcntiinder 


sect. 5 (2) of that Act . — Re 1*iki 
A ul! (^^12), 8 Tas. L. 11. 46.- 
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Suii-SECT. 5 . — Other Property. 

218. Proceeds of sale of timber — Cut from 
settled estates.] — lie Smyth, Edwards v. Smyth, | 
No. 160, ante. 

Where testator directs payment of testamentary 
expense .] — See Sub-sect. 1, D., ante. 


SuR SECT. (). — Duty imposed Subsequent to 
Death of Testator. 

See 1894 Act, s. 5 (2) ; 1914 Act, s. 14. 

219. Whether dependent on construction of 
will.] — By a codicil to her will made in July, 1911 , 
testatrix bequeathed to her trustees the sum of 
£0,000 “ free of all duty,” to be held upon trust 
for her niece, 11., for life, & after her death for her 
children, with a gift over to certain charitable 
institutions in the event of no child of the niece 
attaining a vested interest. At the respective 
dat(‘s of the will & codicil A of the death of testa- 
trix in Jan. 1913, this settled legacy was, by 
virtue of 1894 Act, reheved from the payment of 
estate duty on the death of tlie niece ; but by 
1914 Act, s. 14, which came into operation on 
July 31, 1914, this relief was abolished in the case 
of any person dying after Aug. 15, 1914. Tlie 
niece was still living & a, spinster, A estate duty 
would be payable on her death, as well as legacy 
duty. Upon a summons by the truste<5s of the 
settled legacy asking whether they ouglit to set 
aside, out of the assets of testatrix, any sums to 
meet the estate duty & the legacy duty, or whether 
both or either were payable out of the legacy : — 
Held: (1) on the question of construction of the 
gift ” free of all duty,” the legacy duty was payable 
out of the general estate ; (2) the operation of the 
gift must be determined, with reference to the 
duties imposed in respect of the legacy, at the date 
of the death, & ought not to be extended to duties 
imposed by the Legislature subsequent to that 
date, & the estate duty was accordingly payable 
out of the legacy, A not out of the general estate. — 
Be Snape, Elam v. Ihiiixips, [1915] 2 Ch. 179 ; 
84 L. J. Ch. 803; 113 I.. T. 439; 50 8ol. Jo. 
502. 

Annotations : — As to (2) Consd. Rc I’almor, I’almor v. Falmor. 

[1910] 2 Ch. 391 ; Re Stoddart, Bird v. Grainger, [1910] 

2 Oh. 444 ; Re Hatch, Hatch r. Hatch (1917), 80 L. J. (Jh. 

454 ; Re Tinkler, Loyd r. Allen, [1917] 1 Ch. 242. Retd. 

Re Eve, Hall v. Evo, [19171 1 Ch. 562 ; Re Wedgwood, 

Allen V. Public Tnieteo, [19211 1 Ch. 001; Re Fenwick, 

. Lloyds Bank v. Fonwlck, [1922] 2 Ch. 775. 

220. .] — Testator, by his will made in 

1910, bequeathed to trustees the sum of £25,000 
upon trust during the life of his wife to pay the 
income to the persons who would for the time being 
be entitled as tenant for life or tenant in tail to 
the rents of his settled hereditaments if his wife 
were then dead, & directed that after the death of 
his wife the said sum should fall into residue, & 
that all legacies thereinbefore given or which might 
be given by any codicil should be handed over or 
paid free of all duties & deductions in respect of 
duties, other than income tax, to the several 
legatees ; & testator thereby devised his settled 
hereditaments to his trustees upon trusts in 
favour of his wife during her life, & after her death 
to the use of his nephew A. for life, with remainder, 
in the events which happened, to his nephew B. 
for life, with remainder to the use of B.’s children 
in strict settlement ; & testator thereby gave his 
residuary real & personal estate to his trustees 
upon trust for sale A conversion A out of the 
moneys so to arise to pay his funeral A testa- 


mentary expenses A legacies, A to make provision 
for the payment of all duties on any bequests 
thereinbefore made free from duties or deductions 
for dutie.s, A to invest the residue upon trust out 
of the income thereof to pay an annual sum of 
£3,000 to the person who would be so entitled as 
tenant for life or in tail as aforesaid, A to hold the 
surplus income upon the trusts therein mentioned. 
Testator died in 1913. A. died a bachelor in 1915. 
Upon the question how as between the beneficiaries 
under the will the estate duty payable on the death 
of A. imposed since the te.stator s death by virtue 
of 1914 Act, s. 14, ought to be borne; — Held: 
(1 ) the duty on the settled legacy must be paid out 
of the investments representing the £25,000, A 
not out of the residue ; (2 ) inasmuch as the annuity 
of £3,000 was chargeable upon the whole estate, 
the residue, the whole of which benefited by the 
cesser of the annuity, must bear the duty ; (3) the 
annuitant being liable, however, to pay interest 
on a ratable proportion of the duty corresponding 
to the propoHion which the nominal sum required 
to produce the annuity bore to the whole residue. 

(4) A testator may use language wliich is 
sufficient to cover a duty not in force at his death, 
A in one at least of the clauses of his will the 
testator has in this case done so. His intention 
must be found from the language of the will (Lord 
Cozens-Hardy, M.R.). — Be Paimer, Pajjvter v. 
Paimer, [1910] 2 Oh. 391 ; 85 L. J. Ch. 577 ; 115 
L. T. 57 ; GO Sol. Jo. 5G5, C. A. 

Annotations: — As to (1) Apld. Re Wedgwood, AUeu v. 
Public TrusUse. [1921] 1 Ch, 001. As to (4) Apld. Re 
Stoddart, Bird r. Graiuget, [1916] 2 Ch. 444 ; Re Hatch, 
Hatch 15. Hatch (1917), 80 L. J. Ch. 454 ; He Tinkler, 
Loyd V. Alien, [1917] 1 Ch. 242. Consd. Re Eve, Hall v. 
Eve, [i9lD 1 Ch. 562; Re Parker, White v. Stewart 
(1917), 86 L. J. Ch. 766. R>efd. Re Wodgivood, Allen v. 
Public TruHtco, [1921] 1 Ch. 601 ; He Sutheiland, Chaplin 
15. Leveson-Gower, [1922] 2 Ch. 782. 


221. .] — lie Hatch, Hatch v. Hatch, No. 

229, po.^t. 

222. Payable out of bequeathed fund — Although 
given free of duty.] — Be Snape, Elam v. Phiijlips, 
No. 219, ante. 

223. & residue charged with duty.] — 

Re Gunn, Harvey v. Gunn, [1916] W. N. 283 ; 
51 L. .To. 387. 


Annotation : — 
242. 


Refd. Re Tinkler, Loyd v. AUon, [1917] 1 Ch. 


224. .] — Be Palmer, Palmer 

V. Palmer, No. 220, ante. 

225. .] — Testatrix, after giving 

numerous pecuniary legacies “ free of duty,” gave 
to trustees ” the sum of £7,000 free of duty ” upon 
trust for A. for life, A after his death upon trust 
for his wife A children ; A testatrix gave the residue 
of her estate, “ after payment thereout of her just 
debts, funeral A testamentary expenses A the 
duties of the thereinbefore mentioned legacies, 
to B. absolutely. Between the date of the will 
A of the death of testatrix 1914 Act, s. 14, came 
into operation, which abolished the relief from 
estate duty given by 1894 Act, s. 5 (2), A the 
question arose whether the estate duty which 
under 1914 Act, s. 14, would he payable on the 
death of A. in respect of the legacy of £7,000 ought 
to be borne by the ctirpxis of the legacy or by the 
residuary estate i—Held: (1) upon the true con- 
struction of the will the words ” free of duty ” 
were limited to the_ duties presently payable on 
the death of testatrix in respect of the legacy, A 
did not extend to any estate duty that might 
become payable on the death of A. ; (2) on pay- 
ment of the legacy to the trustees without deduc- 
tion there was no obligation to retain any part of 
the residuary estate for any claim that might 
arise for such estate duty.— jBc D’Oyly, Vfjitue 

D 2 
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Estate and Other Death Duties. 


Out of irhai jtropcriy payable: Suh-sedft. 


V. D’Oyly, fl917J 1 Oil. 5.56 : 80 L. J. Oh. 373 ; 
116 T., T. 442 ; 61 Sol. Jo. 3.36. 

Annotationff ; — As io (1) Distd. Re Eve, Hall i’. Eve, [1917] 

1 Ch. 562. Consd. Re I'arkcr, White v. Stewart (1917), 

80 L. J. (^h. 700 ; Re Wedgwood, Allen v. Public Trustee, 

[1921] 1 Ch. 691. 

226. — •] — (1) The words “ free of 

all death duties ” have no p:oneral meaning as 
applied io all wills, but must be construed accord- 
ing to the meaning given to them by the particular 
will under consideiation. The natural time to 
ascertain the moaning of tho.se words is when the 
legacit'S which are given free of all duties are in 
the sense of having been transferred out <fe out 
from the te.stator’s estate. If it be intended to 
prolong this date to that of payment or trans- 
ference to the ultimate benePiciary words should 
be used clearly expressing that intention. Te.sta- 
trix, by her will, dated .Tune 26, 1013, bequeathed 
a number of pecuniary legacies, k amongst othens 
a. legacy of £5,000 to the N. Society, 6c directed 
“ that all legacies «k annuities givim by this my 
W'ill or any codicil hereto shall be paid free of all 
death duties.” She then devised 6c bequeathed 
all the residue of her real 6c personal estate to her 
trustees upon the usual trusts for sale 6c conver- 
sion, with a direction out of the jiroceeds ” to pay 
4 ^ provide for my funeral 6c testamentary expenses 
6c debts & the pecuniary legacies bequeathed by 
this my will or any codicil hereto 6c the duties on 
all legacies 6c annuities bequeathed free of all 
duties.” The beneficial trusts were to pay ” free 
of all death duties ” certain annuities with a 
direction to ajii^ropriate funds for answering them 
by the income thei*eof 6c then to pay to each of tin; 
nephews 13. 6c ,T. ” free of all death duties,” the 
sum of £6,000, 6c to her niece, ]\1., ” free of all 
death duties,” the sum of £1,000, <!v to hold the 
residuary estate in trust for C. alisolutely. She 
then declared that the sum of £6,000 was not to 
be paid to her nephew J., but w'as to be held upon 
certain trusts for liirn 6c oth(*r persons in su(;cession. 
By a second codicil to Iut will, dated Nov. 17, 
1013, testatrix reduced the legacy of £5,000 to the 
N. Society to £2,500, 6c directed that her will 
should be read 6c have effect as if a legacy of 
£2,500 ” fre(i of all death dutie.s had been thereby 
bequeathed in lieu of the said legacy of £5,000.” 
She then bequeathed ” free of all death duties ” to 
her trustee.'^ £2, .500 upon trust to invest the same & 
to pay the income to her sister, F., for life 6c after 
her death .as to both c;apital 6c income in trust for 
the N. Society. Testatrix died on Nov. 26, 1913. 
A summons was taken out by the surviving exor. 
for the determination of the question as to the 
incidence of the legacy & e, state dutie.s which would 
become payable on the deaths of the respective 
tenants for lif3 of the settled legacies, including 
the legacy to the N. Society: — Held: (2) the 
legacy duty which would become payable on the 
N. Society’s legacy of £2,500 on the death of the 
tenant for life would be payable out of the ultimate 
residue of the testatrix’s* estate ; (3) the estate 
duty would be payable out of the cor/uas of the 
settled legacy. — Jie Wedgwood, Allen v. Public 
Trustee, [1921] 1 Ch. 601 ; 90 L. J. Ch. 322 : 125 
L. T. 146, C. A. 


Annotations: — As to (1) Apld. 
Boeebam (1923), 139 L. T. 
Lloyds Bank r. Fenwick, [1922] 
Apld. Re Sntbcrland, Chaplin r. 
2 Ch. 782. 


Rr Beechairi, Woolley r. 
558. Reid. Rc Fenwick, 
2 Ch. 775. As in (3) 
Leveson-Gower, [1922] 


227. .] — Re Sutherland 

(Duke), (Uiaplin v. Leveson-Gower, No. 121, 

ante,* 


228. Bequeathed “ subject to duty affect- 

ing the same.”] — Re Brown, Turnbull v. Royal 
Nation.al Lifeboat Institution, No. 196, ante. 

229. Payable out of residue — As directed in 
will— -Language of will sutheient to include future 
duties.] — (1) By the will of a to.stator, who died 
in 1907, certain legacies of specific securities were 
settled upon trust in each case for a tenant for 
life, with remainders over. The will contained a 
direction that “ aU legacy annuity succession or 
other duties payable in respect or all & every the 
benefits given by this my will {6c save 6c except 
the legacy succession 6c other duties payable by 
my residuary legatees in respect of their shares in 
interests of 6c in my residuary 6c personal estate 
6c which duties are to be borne A paid by such 
residuary legatees) shall be borne 6c paid by my 
residuary trust estate ’’ : — Jleld : all estate 4^ 
succession or legacy duties, which became payable 
on the deaths of the tenants for life of the specific 
settled legacies were, upon the construction of the 
will, properly payable out of tlie residuary estat(‘, 
notwithstanding that they w^ero imposed by 
legislation coming into operation siibsiHpiently 
to testator’s death. 

(2) The decision in Re Snnpe, Elam v. 

No. 219, ante, if A so far as it was intended to lay 
down any general principb‘ w'as wiemg having 
regard to wliat w^as said in Rr Rainier, Rainier \ . 
Rainier, No. 220, anir. Since that decision of 
the Ct. of Appeal 1 am left free to diM-ide the 
question according to the construction which I 
think ought to be put iqion tliis particular will 
before me (Sarg.\nt, J.). -Re Hatch, Hatch v. 
Hatch (1916), 8(5 L. J. ('h. 4.51 ; 115 L. T. 172 ; 
00 Sol. Jo. 5(i7. 

Annotations: — As to (1) Distd. Rr KcntUMlv, V. 

Komiody, [19101 2 (..'9. 379. Apld. Re Evf. Hall i\ Eve, 

[1917] 1 Gj). 502. As to (2) Consd. Jie 'I’inkler, Lnyd o. 

Allen, [1917] 1 Uh. 212. Reid. Rr SI «»(ldiirt , Bird jj 

Grainger, [1910] 2 Ch. 111. 

230. — ^ — .J— Testator who died in 

1872 bequeath(‘d £10,000 upon trust to pay tin' 
interest to T. for lif(% & after her death upon trust 
for her children or other issue as she should ap- 
point, 6c in default of appointment for her children 
wlio should attain 21 years equally, 6c in default 
of issue to pay the same to a liospital, & directed 
that ” all duties payable in respect, thereof should 
be paid out of 6c be a charge upon his residuary 
estate. He directed Ids trustees to pay his 
funeral 6c testamentary expenses 6c debts 6c legacies 
out of his real 6c mixed pi*rsonal estate, 6c gave the 
income of his residuary estate to 8. for life ; 6C' 
after her death he gave his residuary pure personal 
estate to the hospital, & his residuary real 6c mixinl 
per-sonal estate to T. absolutely. By 1894 Act, 
estate duty was for the first time irniioscd upon Hie 
death of a per.son after the commencement of the 
Act. 8. died in 1916, 6c a question arose whiither 
the estate duty, which would be payable on the 
£10,000 legacy on the death of T., would be pay- 
able out of the legacy or out of the residuary 
estate ; 6c if out of the latter, whether out of the 
whole estato ratably or out of the proceeds of the 
real 6c mixed personal estate only ’.—Held : it 
was a question of construction in each caso 
wdiether or not a testator had used language 
sulllcient to cover a duty not in force at his death ; 
in this will the words ” all duties ” must either 
refer to legacy duty only or to every duty which 
might be imposed ; they were too wide to bo 
referred to legacy duty only ; 6c the estate duty 
was a charge on the residuary estate, 6c must bo 
paid ratably out of the two branches of tb(‘ 
residuary estate.— Tinkler, Loyd v, Allen 
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[1917] 1 Ch. 242 ; 80 L. J. Ch. 177 ; 1 15 L. T. 710 ; 
01 8ol. Jo. 170. 

231. — ,] — lie Palme]:, I^almek v. 

Palmer, No. 220, mite. 

232. — Testator, wlio died in 

1913, gave six sums varying from £7,000 to £1,000 
to trustees upon trust as to each sum to pay the 
income to a relation for life, & then to his or lier 
wife or husband for life, <fc subject thereto he gave 
the income cai)ital to the children <te issue of the 
relation. The v411 also said : “1 direct all 

the legacies, whether settled fu‘ otherwise, <fc the 
annuities hereinbefore bequeathed to be paid iV: 
enjoyed free of all death duties.” The real & iier- 
sonal estate was given to the ti-ustees upon trust 
for sale & conversion & out of the x)roceeds ” to 
pay my funeral <S:. testarncuitary exjjcnses & debts 
it xjay or i)rovide for the legacies <to annuities 
hereby or by any codicil be<pieathed <k the duties 
thereon ” A- to inve.st the residue in trust for 
cert/ain charith^s. 1914 Act, s. 14, abolished the 
relief which had been given by 1 <S9t Act, s. 5 (2), 
in resi)ect of the estat«) duty which would other- 
wise have been payable on the deaths of the 
t(‘nants for life of the settled legacies, ifc conse- 
quently created a further claim for i‘s(at«‘ duty 
on those legacies; — Held: the words of tin; will 
threw that i)rosijective claim on the rc'sidue in 
relief of the settled legacies.— h’c Stoddart, Bird 
r. tiRAiNGER, [1919] 2 (’ll. 414 ; 89 I.. J. t’h. 29 ; 
115 \u T. 540 ; 90 }8ol. .lo. 589. 

Auuotations : — Distd. He Ji'Ujly, Vertuo r. D'Oyly 

U1 8(*1. Jo. ;RR). Consd. He Parker, r. Stewart 

(1917), 8G L. J. Cli. 7(l(» ; He tVedgwood, Allen v. I’ublic 
'J’rustee, ll!)21J ] (.'h. 001. Refd. Hr Eve, Hull r. Evi*. 
11917] 1 Cb. .')02 ; He Tinkler, Loyd v. Allen, [19171 
1 Ch. 242. 

233. .j — (1 ) Testator by his 

will settled four trusts legacies upon certain xiersons 
for life with dix ers remainders ovtu*. lie also gave 
an annuity foi' life that was to take eflect after one 
of the life interests in the settled funds. The will 
directed that ” all the legacies annuities A: be- 
quests hereinbefore made by me shall be free of 
legacy succession duty A: all other death duties, 

such duties shall be borne by Ac jiaid out of iny 
general estate ” '.—Held: on the construction of 
the will all the duties in respect of the pecuniary 
disiiositions made by testator, whether iiresently 
payable or becoming jiayable by reason of subse- 
quent events haxipening to the projierty be- 
<iueathed, must be borne by the general estate. 

(2) Seinhle : in setting aside a fund out of the 
residue to provide for future duties, unascertain- 
able as to ainoimt & rate of duty, the c'xors. must 
X)rovide for the maximum amount of duty now 
X^ayable.- /h* Parker, White v. Stewart (1917), 
89 L. J. Ch. 799 ; 117 P. T. 122 ; 33 T. L. It. 501, 
C. A. 

AnnvUitions : — As U> (1) Distd. He WedirvYood, Alien v. 
l^ublio TruHieo, [1921] 1 Ch. GOl ; He Sutherland, Chaplin 
V. Levesou-Gower, [1922J 2 Ch. 782 ; He lioechuin, 
WooUoy r. Beocham (1923), 130 L. T. S.OS. As to (2) 
Cionsd. He Wedgwood, Allen v. I’ublic Tnwtee, [1921 ] 1 Ch. 
(501. 

234. .] — By her will, dated 

Aug. 31, 1910, testatrix, after giving certain 
specific A pecuniary legacies, gave (clause 8) 
£8,000 to her trustees upon trust for a life tenant 
& remainderman. By elause 9 she declared that 
” all the foregoing gifts bequests & legacies sliall 
be free of duty.” By clause 10 she gave her 
residuary estate to hm* trustees upon tmst for 
sale & conversion, A directed them, after i>ayinent 
of the legacies “ A the duty on all gift s bequests 
A legacies bequeathed free of duty,” to hold the 
net iirocccds upon trust for two residuary legatees. 
Testatrix died on Oct. 9, 1915, i.e., more than a 


year .after settlement estate duty A the I'elief 
thereby conferred had been abolished by 1914 
Act, s. 14. The life tenant of the settled legacy 
died on July 27, 1916, after the legacy had been 
set aside but before the estate was distributed : 
Held : not only the settled legacy itself but the 
successive beneficial interests therein were gifts 
beque*!ts or legacies ” within clause 9, A conse* 
quently the estate duty payable on the cesser of the 
life interest fell on residue . — He Eve, HalIj v . 
Eve, |1917j 1 Ch. 502 ; 80 1.. J. Ch. 399 ; 119 
B. T. 982 ; 33 T. L. R. 251. 

AnnotatUm : — Refd. He Wodgwood, Alien v. I'ublic i ruKlee, 
11921J 1 Ch. GOl. 


Sub-sect. 7. — Express Direction by Testator. 

235. Direction to pay out of residue — Duty on 
realty conveyed inter vivos — Within twelve months 
of testator’s death — Residue not liable.] — He 

Baxter, Baxter r. Baxter (1898), 42 Sol. Jo. 
911. 

SeCy 7101V, 1909-1910 Act, s. 59. 

236. Duty on devised realty.] — Testator, 

who died in 1903, after making pecuniary bequests 
A devising certain freeholds upon trusts by way 
of settlement, devised A bequeathed the residue 
of his real A iiersonal estate upon trust for sale A 
conversion, A directed his debts, funeral A testa- 
mentary expenses A duties to be x>aid out of the 
XR'oceeils of such sale A conversion x- -Held : the 
settlement estate duty as well as the estate duty 
Xiayable in respect of the specifically devised 
realty must be paid out of the general residuary 
estate in exoneration of the specilically devised 
realty. — He Pimm, Sharpe v. Hodgson, [1904] 2 
(!h. 345 ; 73 L. .f. Ch. 927; 91 L. T. 190; 52 
W. R. 948 ; 48 Sol. Jo. 588. 

Auiiolations : — FoUd. He Cayley, Awtlry v. Cayley. [19041 

2 Ch. 781. Consd. He Briggs, llichanlson v. Jiantoft, 

[1914] 2 Ch. 413. Distd. He Kennedy, Corbonld i\ Ken- 
nedy, [191 G] 2 Cb. 379. 

237. Extent of such direction.]- li'e 

Briggs, Richardson v. Bantoet, No. 218, jwsi. 

238. .] — Testator directed his trustees 

to stand x^ossessed of his residuary estate ui)on 
trust {biter alia) to jiay ” all death duties of every 
kind on every x^art of my estate including my 
business a.ssets, excex)t as hereinbefore exxR'cssly 
Iirovidcd, A so that this direction shall operate to 
exonerate any iiart of my estate which otherwise 
or might be charged with or liable for any death 
duties ” : — Held : this was a direction to imy out 
of residue all death duties payable at the death 
of testator, but not to pay future duties which 
would arise later on the deaths of annuitants or 
tenants for life of settled legacies under the will. — 
He Beecham, Woolley r. Beecham (1923), 130 
L. T. 558 ; 08 Sol. Jo. 208, C. A- 

239. .] — By his will made in 1910 

tesRitor who died in 1913, after ax^pointing 0 x 01 * 3 . 
A bequeathing certain legaiaes, settled a termin- 
able rcntcharge of £120 jicr amium for the residue 
of a ttuin of forty-eight A a half yeai'S on his son 
S. A his son’s widow successively for life, with 
remainder to the son’s children. After a further 
bequest A a devise of freeholds testator directed 
his exoi's., after x^ayrnent of debts, etc., A the 
legacies thereinbefore given ” A duties ther'con,” 
k> transfer liis residuary estate to tlie Public 
Trustee to be held uxiou trust for conversion A 
iiivc.stmcnt, the ri-sultant inveslnient-.s hoitig called 
” the residuary trust, funds.” ITpon the death 
of te.stator’.s widow, to whom a trust annuity of 
£800, was given, these trust funds A all accumu- 
lated income wore to be applied in navincr numerous 
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Sect. U . — Oul of what propcHy payable : Sub-sect. 1. 

Sect. 10 ; Sub-sect. 1 .] 

pecuniary legacies, & two settled legacies of £2,000 
each. One of these was given upon trust to 
pay the income to a daughter of testator for life, 
& after her death for her husband &> children. The 
other was given in trust to pay the income to S. 
for life, & ^ter his death to his widow for life, & 
subject thereto upon trust for the children of 
S. Subject to the payment of the various legacies 
made payable after the death of the widow testator 
declared that the trustee should stand possessed 
of the residuary trust funds upon trust for his 
children in equal shares. Testator then directed 
that all legacies, devises, & bequests should be 
free of all duties, 4fc that all estate, settlement, 
succession, legacy & other duties in respect of 
any of his property, real or personal, should be 
paid out of his residuary estate. Testator’s 
wddow died on Nov. 20, 1923 : — Held : (1) the 
only estate duty payable out of residue in respect 
of the £1 20 rentcharge & the two settled lc*gacies 
of £2,000, was that properly payable on & in 
consequence of testator’s death ; & any future 

estate duty must be paid out of the property the 
subject of these gifts respectiv<dy ; (2) on the true 
construction of the will, the dii*ection as to the 
payment of all legacies, etc., free of all duties 
(;ould not be construed as giving to the postponed 
legatees any wuder relief than was given to those 
who took legacies on testator’s death ; (3) any 
legacy duty which might thereafter become pay- 
able in respect of these gifts was payable out of 
testator’s residuary estate. — Re Sarson, Public 
Trustee v. Saiison, [1925] 1 Ch. 31 ; 09 Sol. Jo. 
105. 

240. Duty on annuities from residue — 

Construction of wiil.J — Re Kennedy, Corbould r. 
Kennedy, No. 577, 2wst. 

241. Direction to pay out of mixed fund.] -ife 
Spencer Coopeu, PoE p. Spencer Cooper, No. 
204, a7ite. 

242. Direction to pay probate duty — Estate duty 
not payable at time of will — Direction Inoperative.^ 

~Hy her will, dated Aug. 20, 1888, when probate 
duty was in force, testatrix bequeathed certain 
Consols to her tnistees upon trust for her brother 
lor life & subject thereto upon trust to rai.se 
theieout the amount of the probat«* duty wdiich 
may be payable on t he proving of this my will in 
1 espect of the said Govt. (V)nsolidated Annuities,” 
the said sum when raised to fall into residue. The 
balance of the Consols w^as given to certain specific 
legatees, testatrix died on Aug. 19, 1890, after 
the commencement of 1891 Act, so that estate 
duty & not probate duty was payable. The 

w*:*^®*' ^ tlie Consols 

becanie divisibk; :^Held : the difection to raise 

ffiio . 1 , °I’‘^ratc as a direction to 

raise the larger & widely different estate duty 

Py -'ict, & the direction 
Boxeu, Moiiuis v. 

^ 

brances —Duty thrown on residue.]— Testator bv 

mfs<^*‘‘ free^^ devised a messuage & pre- 

1 incumbrances.” At the date 

of his death m 1912 the title deeds of the prei^ses 
were on deposit at a bank as jiart of tlu; secui-ity 
for an overdraft : the words “ five from 

any incumlirancos ” were insi^rted in the will for 

relieving the projicrty from any 

estate duty 

succession duty was thrown upon the general 


residue . — Re Nesfield, Barber v. Cooper (1914), 
nOL. T. 970; 59 8ol. Jo. 44. 

Direction to pay testamentary expenses.] — Sec 
Sub-sect. 1, D., ante. 

Direction against apportionment.]— *SVc Sect. 10, 
sub-sect. 3, post. 

Duty imposed subsequent to testator’s death.] — 

See Siib-scct. 0, ante. 


Sect. 10.— APPORTIONMENT. 

Sub-sect. 1. — In General. 

See 1804 Act, s. 14 (1). 

244. Finance Act, 1894 (c. 30), s. 1 A -Intent & 
scope of section — Value of residue.] — Wade v. 
Wade, No. 213, ante. 

245. Chargee to bear proportion — Charge upon 
insurance moneys.] — Wade v. Wade, No. 213, 
ante. 

246. Charge upon realty— In favour of 

trustees of settlement.] — ’The persons entitled to 
a sum of money charged by a testator upon liis 
real estate during liis life in favour of the trustees 
of his marriages setthunent, being a charge which 
cannot, under 1894 Act, s. 7 (1), be deducted from 
such real estate before estimating its amount for 
the purposes of estate duty, must by sect. 14, 
sub-sect. 1 , pay a proportionate amount of the 
duty which sect. 9, sub-sect. 1, makes a Jirst 
charge upon the ival estate; in question. — Re 
llACKET, Hacket V. Gardiner, [1907] 1 Ch. 
385 ; 76 L. J. Gh. 249 : 96 L. T. 420. 

24 . 7 . ,]_ A sum payable to tlie 

trustees of a marriage st;tt.loment on the death of 
the wdfe’s father with interim interest during liis 
life w'as secured by his covenant m the settlement 
&. by an equitable charge on real estate. There 
was no money consideration for the covenant or 
charge, so that on the covenantor’s death (*state 
duty became payable; theuvon : — Held : 1804 Act., 
s. 14 (1), w’^as applicable, A: cons(;quently tlu; 
settlement trustees must pay the proper ratable 
part of the estate duty in respect of the proi^erty 
compris<;d in their security. — Re IIartland, 
Banks v. IIartland, [1911] 1 Ch. 459 ; sub yiom. 
Rc Dixon IIartland, Banks r. IIartland, 80 
L. J. Ch. 305 ; 104 L. T. 490 ; 5.5 Sol. Jo. 312. 
Annotations : — Apld. lie Briffgs, lUchardHou r. Bantoft, 

(llB ll 2 Cli. 4i;}. Mentd. Brooks v. I. J{.. Uoinrs., IIIU:?) 

K. B. .'{98 ; He Tiiriu;r, Klaftoubergcr r. Clrooinbridgi;, 

11917] 1 Ch. 422 ; Howe v. 1. 11. Couu-h., 11918] 2 K. B. 

581. 

248. .J — A fund payable; at 

testator’s death to the trustee of his elaugliter’s 
marriage settlement dated Sept. 29, 1884, was 
secureel by testator’s covenant in the settlement 
& by a contemporaneous mtge. ejf real e;state‘. 
By his will dateel Apr. 29, 1908, testator devised 
& bee|ueatbcd his residuary real k personal estate; 
to his trustees on trust for sale <fc convei’siem k 
directed them to pay ‘‘ all death eiutios ” out of 
the proceeds. The testator died on Aug. 21 , 
1913: — Held: ( 1 ) the expression ‘‘all death 
duties” referred to duties to which testator’s 
<*.staU; be<?ame liable under the disposition of his 
w'ill, k did not include duties arising under the 
settlement, k really ])ayable by or recoverable; 
from the settlement trustee ; ( 2 ) the settlement 
estate duty k succession duty on the; settled fund 
k the ratable pai-t of the estate duty ai)portionable 
tliereon under 1891 Act, s. 14 (1), must therefore 
be boiTie by t[)at fund. — Rc Brigg.s, Richardson 
V. Ban’IWT, [1914] 2 Ch. 413 ; 83 L. J. Oh. 874 ; 
11 1 B. T. 939 ; 58 Sol. Jo. 722. 

249. Charge liable to abatement.] — 
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(1 ) A rcntcharge of £50,000 per annum charged on 
^ndon settled estates was limited to the use of 
deft., the fourth Viscount Portman for life, with 
remainder to the use of his oldest son during 
his life, to commence from their respective suc- 
cessions to the title & to be j)aid without any 
deduction except for death duties, & a similar 
rcntcharge was limited in remainder, in the event 
of any other issue of the fourth viscount suc- 
ceeding to the title, to the use of the sons of such 
eldest son & other sons of the 1001 * 1-11 viscount in 
tail male. Subject to such rentcharge the London 
settled estates were limited to the use of pltf. for 
life with remainder to the use of his eldest son for 
life with remainders over. The third viscount, 
who was tenant for life of the estates in question, 
had died in 1923, whUo nine of the yearly instal- 
ments of estate duty payable in respect of the 
death of the second viscount, who had died in 
1919 remained unpaid. It was not disputed that 
the rentcharge limited to the fourth viscount 
must bear some proportion of the estate duty 
assessable upon the death of the third viscount, & 
that in principle the same proportion would apply 
to the estate duty remaining unpaid in respect of 
the death of the second A’iscount. The l^ndon 
estates comprised a large number of freehold 
reversions, some of which would in future be 
constantly falling into possession on tlu^ determina- 
tion of existing building leases, A- the capital 
value of the estates was much greater than a sum 
represented by twenty-four or twenty-live yeai‘s’ 
purchase. Upon an application for determining 
how the perpetual yearly rentcharge should be 
valued for the purpose of bearing its due propor- 
tion of estate duty : — Held : wliile the £50,000 
rentcharge was payable, the owner should be 
treated, for the purpose of apportioning estate 
duty, as the tenant for life of a capital sum charged 
on the estate equal to the capitalised value, as at 
the death of the third viscount, of a perpetual 
or adequately secured rentcharge of £50,000, which 
capital sum would bo treated as chargeable 
estate duty at the rate charged upon the death of 
the third viscount, & the fourth viscount as the 
owner of the rentcharge would, so long as it was 
payable, have to pay inUu’est in respect of such 
estate duty at the rate ascertained as in lie 
Parker- Jerv^is, Salt v. Locker, No. 201, post, 

(2) The settlement also provided t hat if in any 
year the net rents, prolits & income for that year 
after payment of all rent, rates, taxes & other 
family charges & the interest on all capital charges ; 
but excluding the £50,000 rentcharge should be 
less than £100,000, then the £50,000 rentcharge 
payable for that year should abate & be re- 
duced to a sum equal to one-half of such net rents, 
l)rolits & income : — Held : the abated rentcharge 
remained liable to both estate duty interest & 
income tax, & in every year in which the abated 
rentcharge became payable, the capitalised value 
of a perpetual & adequately secured rentcharge of 
the abated amount must bo ascertained as at the 
death of the third viscount, such capitalised 
sum must be treated as charged with estate duty 
at the rate above-mentioned. — Re Portman 
(Viscount), Portman v. Portman (Viscount), 
[1924] 2 Ch. 6 ; 93 L. J. Ch. 302. 

250. Annuities — Charged on residue.] — 

Re Palmer, Paimer v. Palmer, No. 220, ante. 

251. Charged on settled personalty.] 

— By a separation deed a trust fund was settled 
by the wife upon trust out of the income to pay 
an annuity of £400 to the husband during the joint 
lives of himself & the wife, & subject thereto to 
pay the income to the wife for life. After her 


death the income was to be applied in paying the 
husband’s annuity of £400, an annuity of £300 
to the wife’s testamentary appointee, £400 per 
annum for the maintenance of the infant son of 
the marriage during his minority, & £400 per 
annum to him after his majority during his & the 
husband’s joint lives. The husband’s annuity 
in any year was to abate or increase proportion- 
ately as the t-otal income received by the trustee 
from the fund in that year fell below £1,250 or 
rose above £1,300. Upon the wife’s death in 
Nov. 1913, no estate duty became payable in 
respect of the husband’s annuity, & the estate tSc 
settlement duty payable in respect of the benefit 
accruing t-o th(i other beneficiaries had been raised 
by a charge on the fund & paid, but the proposal 
of the trustee to sell part of the fund & pay off 
the cliargo raised the question of the ultimate 
incidenct; of the duty as between the parties 
interested in the income, which, owing to the war, 
had fallen far below £120 per annum : — Held : 
as between the husband & the other beneficiaries, 
the husband was entitled to tlirow the burden of 
the duty on the interests in respect of which the 
claim had arisen. — Re I’attkrsall’s Settlemeni\ 
Public Trustee v. Taitersatl, [1918J 2 Ch. 243 ; 
87 L. J. Ch. 521 ; 119 L. T. 70 ; 02 Sol. .fo. 005. 

252. Who is a chargee — Not beneficiary of trust 
— To discharge liabilities on beneficiaries* estate.] — 
A person entitled to the benefit of a trust for the 
application of the rents & profits of an estate in 
the discharge of the incumbrances on his own 
estate was not a person “ entitled to any sum 
charged ” on such estate “ whether as capital 
or as an annuity or otherwise ” within 1804 Act, 
s. 34 (1). 

A testator settled his A., B., & C. estates to 
different uses in strict settlement, & limited his 
D. estate to trustees for a term of 1,000 years, 
& subject to the terra he settled the estate as to one 
moiety to the uses declared of the A. estate, & as 
to the other moiety to the uses declared of the B. 
estate. He declared that the term of 1,000 years 
was limited to the trustees upon trust to apply 
the rents profits of the D. estate in the discharge 
of the mortgage debts & other gross sums charged 
upon the four estates or any of them: — Held: 
the estate duty payable in respect of the D. estate 
was a first cliarge on that estate & was raisable by 
mtge. or sale thereof, <fc the interest on any mtge. 
so raised was payable out of the rents & profits 
of that estate with no right of recouiDment of either 
capital or income as against any other of the 
estates. — Re Stamford & Warrington (Earl), 
Payne v. Grey, [1910] 2 Ch. 83 ; 79 L. J. Ch. 435 ; 
102 L. T. 802 ; 26 T. L. R. 434 ; 64 Sol. Jo. 475. 

253. Debt due on covenant—In settlement.] — 
A father upon the marriage of his son covenanted 
with the trustees of the son’s settlement that his 
exors. or administrators should, within six months 
after his death, pay to the trustees the smn of 
£25,000 to be held by them upon the trusts of the 
settlement. The father by his will devised & 
bequeathed to his trustees, who were also his 
exors., the residue of his real & personal estate, 
in trust for sale & conversion & out of the proceeds 
to pay his funeral & testamentary expenses, debts 
& legacies & to hold the residue upon certain 
trusts. After the father’s death his exors. paid 
the estate duty upon the value of his estate after 
deilucting his funeral & testamentary expenses & 
his debts other than the debt of £25,000 : — Held : 
the estate duty in respect of the £25,000 must as 
between the exors. & t he trustees of the settlement 
be borne by the former. — R,e Gray, Gray v. 
Gray, [1896] 1 Ch. 620 ; 65 L. J. Ch. 462 ; 74 
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Sect, 10. — AY>}>ort\onmcnt : Suh-seds. 1, 2 3.] 

L. T. 275 ; 00 J. P. 311 ; 41 W. K. 400 ; 12 
T. L. K. 270. 

Annotations : — Apld. Dowlinff, Dowliuff i’. Fejuvick (1913), 

108 L. T. 671. Refd. Be Chitiholm, Goddard v. iJrodie, 
11902] 1 Ch. 457. 

254, Pecuniary & residuary legatees.] — Berry 
V. Gaukroger, No. 155, aide. 


SUR-SECT. 2. — J’rOPERTY PASSING UNDER 
Appointment. 

See 1894 Act, s. 14 (1). 

255. Appointees ratably with residue of fund 


No intention to burden residue .] — lie (Jrop’I’, Deane 
V. CROirr, No. 953, post. 

256. .] — The donee of a power of appoint- 

ment over a sum of New 3 per cent. Annuities 
made successive appointments by deed of specific 
amounts of the annuities, subject to her own life 
interest, &; by will appointed the amount not 
appointed by deed ‘.—Held : the account duty 
imyablc under Customs & Inland Revenue Act, 
1881 (c. 12), & costs of administering the fund 
must be borne by the appointt^es ratably. — - 
Re Shaw, Tucket v. Shaw, [1895] 1 Ch. 343 ; 04 
L. J. Ch. 283 ; 71 L. T. 873 ; 43 W. R. 315 ; 13 R. 185. 

Annotation : — Consd. Be Chisholm, Goddard v. lirodlc, [1902] 
1 Ch. 457. 


PART II. SECT. 10, SUB-SECT. 1. 

254 i. Beevniary d' resMnary legatees.] 
— Testator by his will directed pay- 
ment of tostameutary expenses out 
of residue. Ho further declared that 
aU legacies should be free of legacy 
& probate duty •.—Held : federal 

estate duty upon the legaeicvs was 
apportiouable amongst all tluj beno- 
fleiaries <5xcept that t'ach legatee was 
relieved from the obligation of bearing 
any share of the estate duty i>uyable 
in respect of his legacy. — G’N kili. v. 
COKFiN (1920), 20 IS. 11. N. IS. W. 
2G1.— AUS. 


e. Statninry aj))n>rtionment — Horn 
made.] — iSubj<!ct to any contrary 
direction in the will, an apportionment 
of duty, under C’ommou wealth Estate 
Duty Ahsessment Act, 1914, s. 35, 
amongst all the beneticiaries in an 
estate “ in proportion to the value 
of their interests ” was held to be pro- 
perly made in the cases (a) of annuities 
charged on residue ; (h) of successive 
gifts to life tenant A' remainderman ; 
& (c) of a gift to infants upon certain 
contingencies (with gift over) by 
deducting the whole amount of duty 
assessed from the corjnis as to (a) of 
the sum nHjuired to provide the annuity, 
& as to (5) of the settled property, & 
as to (c) of the subject of the gift, — 
Be Davipson’h Will, J^ekpf.tual 
Executors & Tri'steks Assocn. of 
Australia v. Davidson, [1917] 
Y. L. It. 748.— AUS. 


I. Specific bequests or dcvi.ses 

nut exceeding .4:200.] — rEUPETUAi 
Trustee Co., Ltd. v. Mac;kenzie 
(1917), 17 S. H. N. H. W, 660.~-AUS. 

,g. }yhat amounts to a different 

disposition — Exemption of realty in rase 
of intestacy.]~~ln the absence of any 
different di.spoaition by a testator iii 
his will, executors & administrutoi-s 
cum testainento annexo must deduct 
from any juoperty devised or be- 
queathed a proportionate amount of 
the stamp duty. Realty in respect 
of which there is an intestacy is 
exempt from contribution to the 
stamp duty payable on the estate of 
the intestate. A general direction in 
a will to pay debts, funeral & tc'sta- 
mentary expenses, is not a differcjit 
disposition within 4 4 Yict. No. 3 

(!)• I'KASER r. W'TIITE (1893)’ 

14 N. iS. W. Eq. 21G.— AUS. 

T'“ ■—.] —Testator made a 
Bpecilic devise He then devised his 
residuary realty & bequeathed his 
personalty upon trust, after payment 
of xiis dobts, funerflil & testu-inoutury 
expenses, for all his children in equal 
shares •.—Held : the direction for pay- 
niont of testainentaiy expenses out 
of residue was not “ a different dis- 
position as to payment of duty ” 
within Deceased I’ersons Estates 
Duties Act, 1904, No. 9, s. 16, so as 
to relieve the speeifle devisee from pay- 
ment of duty. Each legacy or devise 
must i)ay its propoiTion of the dut v — 
/fc Denne (190G), 2 Tas. L. R. 37.— 
AUS* 


. , , - two to.sta- 

mentary instruments, called resjicctively 
a Rritish wiU an Australian will. 


a testator domiciled in Scotland dis- 
posed of his British & Australian 
estates, directing that the British will 
should be construed according to this 
law of Scotland & the Australian will 
according to the law of N. S. W. 
His widow, on his death without 
issue, established in Scotland her legal 
rights to jus rcUctoi &; tcrcc: — Held: 
the stamp duty was payable out of 
the general estate, there being a llist 
trust which Avas “a different tlis- 
position " within Stamp Duties Act, 
1898, s. 5G (3 ). — In the lEtZ/ o/ D oluilah 
(1909), 9 S. K. N. S. \V. 2G9.— AUS. 

l. .] — Testatrix gave <)v: 

devised all her real & personal estate 
after payment of “ her just debts, 
funeral other expenses ” to lu'i- 
trustee, & having disposed of spocllle 
portions of her estate directed the 
tmstce to hold the residue upon trust 
for certain beneficiaries : — Held : theu! 
was no “ special provision ” within 
l)t!cea8ed Pemons Estates Duties Act, 
1915, Sc no “different disposition” 
within Estate Duly A8.sessment A(0., 
1914.— ffc Murray (1918), 14 Tas. E. R. 
5.— AUS. 

m. ,] — A i<!8(ator after 

making certain specific be<jue.sts ga\e 
the residue of his estate upon tiust 
for conversion. Sc directed that tluue 
should first bo paid “ all the expeiifees 
incident to the execution of the jire- 
cediug trust.s Sc my debts funeral & 
testamentary expenses ” : — Held : tin' 
Commonwealth estate duty was to be 
apportioned among the beneficiaries, 
the provision in the will not being a 
“different disposition” within tlie 
meaning of sect. 35. — .Shelley New 
South Wales Institution eoh Deae 
Sc Dumb Sc. Blind, [1919] A. C. G5U. — 
AUS. 

n. .] — He Gardner (1919), 

15 Tas. L. R. 78.— AUS. 

o. In absence of a “ different 
disposition."] — In cases wheie a testator 
by his will has not made a different 
disposition within Estate Duty Assess- 
ment Act, 1914, no haid Sc fast 
rule of universal application can be 
laid down as to the method of apportion- 
ing tlie burden of tho duty amongst 
the various interests given by tho will. 
— Perpetual Trustee Co., Ltd. v. 
Mitchell (1920), 29 S. K. N. S. W. 
047.— AUS. 

p. Gift inter riwos.] — l*ropert 5 ' tho 
subject matter of gifts inter vivos is 
under Estate Duty Assessment Act, 
1914, s. 8 (4), to bo deemed to be part 
of the estate for tho purpose of 
apportionment. — Be. Harper, Harper 
V. Harper, [1922] V. L. K. 512.~AUS. 

q. JJetwexn owner of jmoperty tU 
person entitled to a charge uj/on iZ.]- — B. 
mortgaged jiroperty to secure tho 
payment of £10,000 to a son of a first 
marriage. On the sou’s marriage tho 
mortgage was vested in the trustAies 
t»f his settlement. On B.’s second 
marriage B. agreed 1o bring into 
settlement proi>erty sufficient to pro- 
duce £500 a year Sc i)roperty W'as 
settled on trust, which, however, 
pi oved to be w'lirtli only £297 a year. 

By an order of ct. on B. ’s death 


leave was given to the (rustec'S of the 
second settlement to prove for a sum 
of £6,800 to inako good the dolleiency 
in the value of tho iiroperty brought 
by B. into tho settlement. The estate 
ju-oved insolvent. 

The exor. claimed to be recouped 
by tho trust i*es of tlie seltlemeuts a 
proportional jiart of the duty on the 
sums realised by tJiem : — Held : the 
exor. was entitled to be so reci^mpcd. — 
(V>PK r. Rkesi.in, [1903] 1 1. R. 418, — 

IR. 

r. -.]--A testator gavi‘ his ^\ife 

a liferent of lands & tho fee of the 
residue of bis movable estate, «!s: 
conferred upon her full pow'er to “ raise 
such sums as may bo required to pay 
all debts Sc succession duties whieli 
may fall upon her after my decease 
as well os all my debts Sc funeral 
expenses ” : — Held : this power did 
not authorise her to charge IhtJ heritage 
with his debts Sc funeral expenses, or 
with tlu' wholo estate duty, but only 
to (diurgo it with tlu.* rati'able part of 
Instate duty clloirlng to the lieritage 
itself. — Eraser v. Ckojt (1898), 25 
R. (Ct. of Sess.) 49G.— SCOT. 

s. .] — Alexander’s Trus- 

TioioH r. Alexander’s Marriac.e- 
Contract Trustees (1910), 47 Se. 
L. H. 537.— SCOT. 

t. .] — Testator l)C(iueuthe<l his 

heritage* consisting of a mill, etc., to 
two coil, sins, under burden of a bond 
N: disposition in favour of certain 
other lienetifiaries to be secured over 
the heritable sulijects. He further 
directed his trustees to fonu a limited 
eo. to convey the mill, etc., under 
burden of tho bond, to the eo. to 
make over the shares in the eo. to tho 
two cousiiLs in equal portions ; — Held : 
tho estate duty payulde ujum the heri- 
tage did not form a charge upon the 
lesidiic of tho testator’s estate hut fell 
to bo bonio in rateable proportions by 
the two eousin.s Sc by tho benoficiari(;s 
under the bond as beiug the persons 
beneficially intercHted in the heritage. — 
Anderson’s Trustees v. MAraiEw, 
[1916] S. C. 299. — SCOT. 

a. Estate in dower.] — Koss v. Ross’ 
Trustees (1901), 9 15. L. T. 340. — 
SCOT. 

b. Periodical 2 )aymenls in the 

nature of income.] — A landowner died 
on June 6, 1907. There was then 
current a lease of a farm for ninotcim 
years from Martinmas 1900, under 
which tho iimt was payable in half- 
yearly portions at tho terms of Whit- 
Sxmday Sc Martinmas. By tho lease 
tho tenant’s entry was at Martinmas, 
but according to custom under sueli 
leases, the entry to bouses & lands 
was on Nov. 28. The rent was due 
Sc payable on May 15 Sc Nov. 11, in 
each year : — Held : the current rent 
was to be considered as accruing day 
by day from the legal term of May 15, 
w’heu the last half-year’s rent boeame 
due, Sc tho amount as aoemed at 
June 6 fell to the executor Sc was 
liable in estate duty. — Balp^our'b 
Executors , v. Inland Revenue, 
[19091 S. C. 619 ; 46 Sc. L. li. 363 ; 1 

IS. L. T. 160.— SCOT. 
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257 . .] — A donee of a, iiowcr over settled 

property appointed £35,000 to one & the residxio 
otherwise : — Held : the £35,000 was charged on 
the property within 1894 Act, s. 14 (1), & estate 
duty was to be borne pari passu by the specilic 
& residuary appointees. — Re OuFORD (Countess), 
Cartwiught V. Balzo (Due del), [1890] 1 Ch. 
257 ; 05 L. J. Ch. 253 ; 44 W. R. 383 ; suh nom. 
Re Okford (Earl), Neville v. Cartwright, 
Cartwright v. Balzo (Due del), 73 L. T. 081. 

tmntntions : — Consd. Berry v. GaukroKcr, [IDO;}] 2 (Jh. 116. 

Refd. Be Chisholm, Goddard v. Brodio, |ii)02] I Ch. 457 ; 

Do Quottevillo v. Do Quettcville (1905), 92 L. T. 758. 

Mentd. Be Hill’s Settlmt. ’Prusts, Hill r. Kquitablo 

BoviTsionarj' Intorost Soc. (1896), 75 L. T. 477. 

258. .] — Re Chisholm, Coddard i\ 

Brodie, No. 275, post. 

259. Residue liable — Sums appointed to be “ of 

clear amount or value ** — Or “ of the like amount or 
value.’*] — By his will, made in 1883, the donee of a 
special power of appointment over a s(;ttled trust 
fund diri'cted that ccu’tain portions of the fund 
“ of the clear amount or value,” A:, subsequently, 
” of the like amount or value,” tlu^n'in s[)ecili(‘d 
should be approjiriated (k retained upon the 
trusts thenun (leclared in favour of certain objects 
of the power, that the residue of the fund should 
b(! approjiriated <Sc retained upon trust for another 
object . The donee died in 190(5 : the 

words ” of the clear amount or value ” & “ of the 
like amount or value ” exemjited from estate duty 
the j)ortions of the fund in respect of which those 
words W(‘re used, & that such duty must be borne 
by the residue of tlie fund . — Re Coxwell’s Trusts, 
KiNLOCH-COOKE V. I’UBLK^ TRUSTEE, [1910 J 
1 Ch. (53 ; 79 L. .T. Ch. (52 ; 101 L. T. (527. 
AruujUition ; — Apld. Be Grant, Is^'.viiisou r. Cnitc^d Kiiiffdom 

Tcmpcranco & General iTovideut Institution (1915), 85 

L. J. Ch. 31. 

260. Appointment of “net sum” — 

“ Ciear of all costs & expenses of raising same.] — 

An appointment was made of ” the net sum ” of a 
spccilied amount ‘‘ clear of all costs & expen-ses of 
raising the same ” :~Jfcld : t he latter words did 
not cut do^vn or restrict the meaning of the word 
“ net ” & tlie estate duty payable t>n the appointed 
.sum must be borne by tin; apjiointc'd residue of 
the. fund.— /i*c’ t«RANT, Nevinson V. United 
Kingdom Temi’erance A. Ceneral Provident 
Institution (1915); 85 J.. .1. Ch. 31 ; 112 E. T. 
1 12(5 ; 31 T. L. R. 235 ; 59 Sol. .lo. 31(5. 

By express provision in disposition.]— -See 
Sect . 9, sub-sect. 7, ante. 


SuB-SEC'T. 3. — Disbosition excluding 
Apportionment. 

See 1894 Act, s. 11 (1). 

261. Payment of jointure -Without any de- 
ductions.] — Under a settlement made by a father 
son on the marriage of the latter, an estate was 
limited to certain uses in strict settlement, in- 
cluding a limitation of a jointure of £1,000 a year 
to the wife. A., in case she survived both father 
son, which event happened, such jointure to 
be paid to her “ without any d(*duction whatso- 
ever except in respect of income tax.” The 
father, by a subsequent settlement made on his 
second marriage, appointed, under a power in 
the foimer settlement, a jointure of £500 a year 
to his wife, B., if she survived liim, which event 
happened, & charged the same upon the settled 
estate, but there were no words of exemption as 
in the case of the £1,000 jointure. Upon the 
father’s death both jointures became payable : — 
Held : (1) as to A.’s jointure, she was not herself 


liable to pay the estate duty upon it, or any interest 
on such duty, since the words “ without any 
deduction, etc.,” constituted a contract of exemp- 
tion & also amounted to an “ express provision 
to the contrary ” within 1894 Act, s. 14 (1) ; 
(2) as to B.’s jointure, she mu.st be treated as 
tenant for life of a sum equivalent to the capitalised 
value of the jointure, to be ascertained at the same 
number of years’ purchase as the estate as a whole 
was capitalised for the purpose of duty ; & she 
must be charged with estate duty on that sum, 
but was entitled to tlu’ow the duty charged against 
her upon the corpus of the estate, on the terms of 
her xiaying interest to the tenant for life or in tail 
or in fee in possession at the rate actually paid to 
the Cornmrs. of Inland Revenue until payment of 
the duty, & thereafter at the rate at which the duty 
could be raised by mtge. of the estate. 

(3) Under above Act the estate duty on the 
{‘state passing on a debt is chargeable on the 
estate as a wliole, witliout regard to tenancies 
for life or other particular interests, the scheme 
of the Act being that the duty shall be l(;vied on 
the inheritance & that the inh(‘ril-anco shall bear 
it . — Re Parker-.Jervls, Salt v. Locker, 11898] 
2 Ch. (513 ; (57 L. J. Ch. (582 ; 79 L. T. 403 ; 47 
W. R. 147. 

Annotations : — As to (1) Refd. Be Tunibull, Skipper v. Wade, 
[1905] 1 Ch. 726 ; Be Tinkler, Loyd v. Allen, 11917] 1 Ch. 
242 ; Be Wcdjjrvvood, Allen v. Public Trustee, fl921] 1 Ch. 
601. As to (2) Apld. Be St. Albans, Lodcr v. St. Albans, 
[1900] 2 (,'h. 873. Distd. Do Qinsttcvillo v. Do C^uottovillo 
(1905), 92 J-. T. 758. Apld. Be Palmer, J’alruer v. P^mer, 
[1916] 2 Ch. 391 : Be Portman, i’ortman v. I’ortman, 
[1924] 2 Ch. 6. Refd. Be Booth, Pleace r. Booth, [1916] 

1 Ch. 319. As to (3) Consd. Be I’ortiuaii, I'ortman r. 
Portman, [1924] 2 Ch. 6. 

262. Except legacy & succession 

duty,] — A testator, who died in Oct. 1857, by his 
will, dated in Sejit. 185(5, empowered any tenant 
for life to charge on the estates tliereby settled 
a jointure, not exceeding £3,000 a year, for his 
widow “ free from all taxes deductions exeexit 
property tax & legacy or succession duty ” : — ■ 
Held : this was an “ express provision to the 
contrary ” within 1894 Act, s. 14 (1), testator’s 
intention clearly being that the jtanture should be 
paid to tlie widow of the tenant for life free from 
all taxes & deductions exeexit those specified by 
him. — Re Fitzhardinge (Lord), Eitzhardinge 
(Lord) v. Jenkinson (1899), 80 L. T. 37(5 ; 15 
T. L. R. 225 ; 43 Sol. Jo. 29(5, C. A. 

263. Free from all charges & outgoings.] — 

In exercise of a power under a settlement whereby 
(]. was empowered to appoint by way of jointure 
to liis wife an annual sum not exceeding £3,000 
clear of all charges & outgoings whatsoever, (J. 
executed a settlement apiiointing the said sum, 
not cxxu’essly clear of all charges tSc outgoings. On 
t-he death of C. : — Held : the jointure was clear of 
all charges & outgoings, <te therefore free from 
estate duty. — Re Cadogan’s (Earl) Settlements, 
Richmond v. Lambton (1911), 5(5 Sol. Jo. 11. 

264. Payment of annuities — Free from all de- 
ductions except legacy duty & income tax — 
Annuities charged on realty.] — Testator by his 
mil made in 1882 gave an annuity to Jl. for her 
life, & after her death, in the (‘vtuits which hax)- 
pened, he gave annuities to her three children, 
cliarged all the annuities on his real estate, <ki 
directed that they should be x^aid ‘‘ without any 
deduction except for legacy duty & income tax.” 
By a codicil, made after the XRLSsing of the Customs 
& Inland Revenue Act, 1888 (c. 8), he made 
certain dispositions, A: in all other respects 
confirmed his said will. Bj^ sect. 21 of above 
Act, legacy duty was abolished, the dutie.s under 
1853 Act, certain additional duties were made 
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Estate and Other Death Duties. 


Sect. ]0. — Apporiionmnit : Sub-sccl. Sects. 11, 
12, 13, 14, 15<fcl6.] 

chargeable in respect of legacies, whether given 
by way of annuity or in any other form, charged 
on the real estate of any person dying after July 1, 
1888. Testator died in 1892. H. died in 1900 ; 
& thereupon estate duty & succession duty became 
payable m respect of the annuities given to her 
children, & the question arose who was liable to 
pay the same: — Held: (1) testator, when he 
republished his will, must be taken to have known 
that there was then no legacy duty ; it was a case 
of faJsa demonstratio ; & testator intended the 
a.nnuitants to pay tliat duty, whether it w^as 
legacy duty or succession duty, wliich at that 
date was chargeable in respect of the annuities ; 
(2) the estate duty was payable out of testator’s 
residuary personal estate. — lie Ra'I^^ER, Hayer v. 
Bayer, [1903] 1 (^h. (>85 ; 72 L. . 1 . Ch. 230 ; 87 
L. T. 712 ; 51 W. K. 538. 

Annotations: — Generally, Mentd. lie Jesopli, Pain r. Jo.sioph 
(11)08), 1)8 L. T. ;)1)‘J ; lie M lutins:, Ormond v. JDc Launay 
(lOlo), 108 L. T. ()‘Jl) ; ii’r .Smith, Pruda r, Vandroy, [11)16] 
1 Ch. 623. 

265. Payment of portions Declared to be of 
“ cash value ” — Not sufficient contrary direction.] 

■ — Under two indentures of settlement dated 1849, 
the seven young(‘r children of T. were entitled t-o 
funds in remainder, & by a voluntary settlement 
dated 1881 T. as.signed securities to trustees for 
tlieii' additional benefit ; covenanting that he or 
liis estate would be liable to pay any further sum 
which might be required to make up the poiiion 
of each child to £0,000 sterling ; these portions 
being described in a subsequent clause of the 
voluntary settlement as ladng of a “ cash value ” 
of £0,000. T. died in 1909, two of the cliildren 
having received portions of £0,000 clear during his 
lifetime ; — I/etd : in the absence of any direction 
to pay a “ clear ” portion of £6,000, the five 
remaining portions must bear their share of 
estate duty ratably. — Kekk'WICil v. Kekewicii 
(1909), 101 L. T. 887. 


Sect. 11.— REFUND OF DUTY PAID BY 
PERSON NOT LIABLE. 

See 1891 Act, s. G (8), s. 9 (4), (6), s, 20 (2). 

266. To person having limited interest” — 
Tenant in tail — Entitled to charge on property — 
For amount of duty.] — An heir of entail who had 
paid out of his own money estate duty due in 
respect of the entailed estate on the death of his 
predecessor died without having taken any steps 
TO charge the sum so paid on the entailed estate, 
ihe Crown having claimed an account & estate 
duty on the sum so paid from his exors. : — Held : 
(1) the money became automatically a statutory 
charge on the estate, & was placed by the statute 
^ j same position as if the heir of entail paying 
the duty actually held a bond over the estate for 
the amount ; & accordingly the deceased heir of 


entail at the time of his death had a vested trans- 
missible interest in the amount of the estate duty 
he had paid, & was competent to dispose of it ; 
(2) 1894 Act was not to be construed according to 
the technicalities of the law, but according to the 
ordinary popular signification of the words em- 
ployed. — Lord Advocatic v. Moray (Countess), 
[1905] A. C. 631 ; 74 L. .1. P. O. 122 ; 93 L. T. 
609 ; 21 T. L. R. 715, H. L. 

Annotation: — As to {I ) Consd. lie Au8on, BiiUer v. Auson, 

[lyi.'ij 1 Ch. 62. 

267. .] — A tenant in tail 

in possession who succeeds to land & has not barred 
the entaU is “ a person having a limited interest ” 
in the property witliin 1894 Act, s. 9 (6), & when 
he pays the estate duty on the principal value of 
the property passing on death to liim he is entitled 
to a first charge for the amount on the property. — 
Ee Anson, Duller v. Anson, [1915] 1 Ch. 52 ; 
84 L. J. Ch. 347 ; 111 L. T. 10(i5 ; 30 T. L. K. 
694. 

268. To person both heir-at-law & next of kin 
— Duty on realty paid out of personalty — Death of 
such person intestate — Claim by deceased’s next of 
kin.] — II. by her will appointed D. her ex or. cV:; 
trustee, but, in tlu^ events which happened, died 
in 1896 intest.ate fis to her real <te pei'sonal estate, 
leaving her brother, a lunatic, her sole next of 
kin &. heir-at-law. D. was also committee of the 
lunatic. D. paid the estate duty in respect of 
both the real <fc personal estate out of the personal 
estate. The lunatic died inte.state in 1903 ; his 
income was more than sufii(.;ient for his mainte- 
nance, the surplus rents of liis real estate were 
accumulated during his life, & the accumulations 
were more than sufficient to have paid the amount 
of the estate duty attributable to the real estate. 
The lunatic’s next of kin claimed to be entitled to 
a charge on his real estate for the amount of duty 
paid in respect thereof out of his personal estate : — 
Held : assuming the payment of the estate duty 
created a charge upon the real in favour of the 
personal estate, any charge which might have 
existed at the time of the payment of the duty 
on the realty out of the personalty in favour of 
the personalty was extinguished before the death 
of the lunatic ; as there was no interest in the 
lunatic reciuiring the charges to be kept alive;, 
& no person who could i‘ 0 (]uire the charge to be 
raised, it had merged. — lie Hole, Davies v. 
Witts, [1906] 1 (4i. 673 ; 75 L. J. Uh. 362 ; 91 
L. T. 451 ; 50 Sol. .lo. 359, V. A. 

Annotation : — Apld. lie Wilflou, Wilson v. Clark, [1910] 

1 Ob, 220. 

269. .] — ^W. died intestate 

in 1902 whilst seised of lands of gavelkind tenure, 
& leaving a widow, C., who W'fis entitled to the 
income of one-half of the lands during widowhood 
for her dower, & an infant daughter, K., who was 
his heiress, l^etters of administration of W.’s 
estate & also of K.’s estate (when she died in her 
infancy in 1913) were granted to 0., who on W.’s 
death paid the estate duty on his realty out of his 


PART II. SECT. 11. 

• ?* hnvina liinila 

intcrc8i~Ltfe tenant — Entitled to hav 
duty charged, by way of 7norUja,ac .] — 
1 UKNBITLL V. TURNHULL (1910) 4 

iSc. L. K. 608.— SCOT. * 

d. statutory ullo^vance. off duty - 
henuiins pari of irast fund.] - Under 
volmitary feetUeiiieut exeenU-d it 
wttlor In 1873, & u de<‘d poll execnie 
by settlor on Mar. 10, 1881 , in cxcreii; 

a power leberved in the settlcinen 
a fund heeanie aiasoliitely V(!«ted in 
daughter of Bettlor, 8ubject to lil 
iutcrcstb in the settlor & hia nif 


The daughter settled thia fund by her 
niarriago Hottleinent made on Mar. 11, 

] 884. The original settlor having died, 
duty was assessed upon the fund under 
peceasod Uersous’ Estates Duties Act, 
& an allowance of one- 
Imll of the duty was made under 
sect. 37 at that Act : — Held : sect. 37 
had not the elToct of withdrawing thti 
amount allowed off tho duty from tlio 
trusts of the daughter's marriage 
settlernpiit, & of makbig a statutory 
girl ot it to ihe daughter peisonally ; 
A that it Jiiiist be retained by the 
trustees of the luairiuge settlement us 
part of the fund subject to that 


settlement. — Deki'Ham v. Dell (1904), 
24 N. Z. L. it. 573.— N.Z. 

©. .] — Testator set apart 

a fund, & direct od that his tj-ustees 
should, subject to certain life iutei-csts 
therein previously created, st4ind 
irossessed thereof upon trust for his 
grandchildren : — Held : ( he sum 

allowed off the duty payablo under 
Deceased ITirsons’ Estates Duties Act, 
1881, B. 37. 

T('stntor gave ihe ineonie of (ho 
residuo of liis estate to his wile during 
her life, & aftt;r her death ho gave the 
capital to a daughter, if she should 
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pei*soiialty, therefore as to two-thirds of the 
duty out of that to which was beneficially 
entitled & as to one-third out of O.’s share. On 
the death of K. defts. were the heirs of W. in 
respect of the gavelkind lands, which were sold : 
Held: (1) 0. was not entitled to have the two- 
thirds of the estate duty paid to her out of the 
proceeds of the sale ; (2 ) but she was entitled in 
respect of the one-third of the duty to a charge on 
K.’s real estate & to have it paid out of the 
proceeds of sale. — Re Wilson, Wilson v. Olauk, 
[1916] 1 Oh. 220 ; 85 L. J. Oh. 254 ; 114 L. T. 390. 

270. To next of kin only — By person entitled to 
realty — Duty on realty paid out of personalty.] — 
Rc Wilson, Wilson v. Olark, No. 209, ante. 

271. To executors — By trustees of fund subject 
to appointment — Power of appointment not exer- 
cised. I — Porte v. Williams, No. 149, ante. 

272. By foreign executors — Duty paid on 

foreign property — Out of English assets.] — Re 
8CUIX, 8coti’ V. Morris, No. 151, ante. 


Sect. 12.~RAISING THE DUTY. 

See 1894 Act, s. 9 (5), (7). 

273. Power to sell or mortgage.] — Berry v. 
Uaukrooer, No. 165, ante. 

274. What property— All property passing 


Sect. 13. — INTEREST. 

Sec 1894 Act, s. C (6 & 8), s. 9 (5), s. 10 (5) ; 

1896 Act, s. 18 (1). .r* 9 nital 

276. Out of what property payable Capital 

money— Of residuary estate.]— 226 hisH, Lea v. 

HoM’b., Howo .. Klnssooto. 

[1903] 2 Ch. 69. ^ 

277. How payable— Not by charge on settled 

estates— By tenant for life— Unless 
incurred by him.]— The general rule that, m the 
absence of special circumstances, the tenant tor 
life of a settled estate is bound to keep down the 
interest on charges on the inheritance, ^ 
affected by 1894 Act & 1898 Act; so that, 
although under the power given to him by J 
Act, 8. 9 (5), he may charge the inheritance with 
instalments of estate duty payable by him under 
sect. 6 (8) of that Act, he cannot also charge it 
under sect. 9 (.5) of that Act with the interest on 
the unpaid portion of the duty unless he can show 
that such interest has been “ properly incurred 
by him.”— 226 Howe’s (Earl) Settled Estates, 
Howe (Earl) v. Kingscote, 2 ^2* ’ 

72 J.. .T. Ch. 461 ; 88 L. T. 438 ; 51 W. H. 408 ; 

19 T. L. \i. 386 ; 17 Sol. Jo. 434, C. A. 

AnnoUiiion : — Consd. Rc Etononl’s 8. E., Lcfi'oy c, Egmout, 
11912] 1 Ch. 2 j1. 


Whether “ free property or not.] — Berry v. 
Gaukroger, No. 155, ante. 

275. Costs of raising duty— Funds in marriage 
settlement — Apportionabie amongst appointees 
ratably.] — By their marriage settlement testator 
<& liis wife, now deceased, were em[)owered, 
subject to their life interests, to exercise a joint 
power of appointment over the whole of the funds 
settled by them among the children of their 
marriage. In the exercise of this power they 
appointed thi’ee sums of £10,000 each to three of 
their daughtei*s upon then* respective marriages. 
They also appointc:d the residue of the settled 
funds, after satisfying the previous appointments, 
up to the sum of £10,000 to a fourth daughter 
upon her marriage, <fc testator covenanted with the 
trustees of her marriage settlement to make good 
any deflciency in her £10,000 out of his own estate. 
The settled funds now amounted to about £38,000. 
Upon summons to determine how in the distribu- 
tion of the settled funds the duties & tlie costs 
ought to be borne :—IIcld: (1) the estate duties 
payable on the death of testator & Ids wife ; 
(2) the costs of raising & paying the same ; (3) the 
costs of raising & paying the tlLTCo first appointed 
sums of £10,000 ; (4) the general costs of adminis- 
tering the fund ought to be borne by all the 
appointed funds ratably. — Re Chisholm, God- 
dard V. Brodie, [1902] 1 Ch. 457 ; 71 L. J. Ch. 
289 • 86 L T. 183. 

Annotation : — Aa to (3) Refd. Grant, Nevlusoii u. United 
Kingdom Tomporanoo 6c Gouoral Provident lustltutiou 
(1915), 59 Sol. Jo. 316. 


Sect. 14 —LIMITATION OF THE CHARGE OF 

DUTY. 

See 1894 Act, s. 8 (2), s. 11 (1-1) ; 1007 Act, 

^ 278. Charge remains — Until duty paid.]— -Rc 
Jolley, Neal v. Jolley (1901). 17 L. B. 244. 
Amwtafions : — Refd. Re Sharman. WrigUt t). bbarmaii, 

1 1901) 2 Ch. 280 ; Rc Treuebard, Tronchard v. Irenchard, 
[1905] 1 Ch. 82. 

279. Nature of charge— Eqifftable charge— 
Within Real Estate Charges Act, 1877 (c. 34), s. i.J 

JlC BOWERMAN, I’ORTER V. BOWERMAN, No. iO, 

ante. 


Sect. 15. -REMISSION OF DUTY AND 
INTEREST. 

See. I’art I., Sect. 1, ante. 


.SECT. 10.— COMMUTATION OF DUTY AND 
COMPOSITION OF CLAIM. 

See 1891 Act, s. 12 ; 1900 Act, s. 11 (1); 1009- 

1910 Act, s. 5, s. 9 (1). . 

280. Life interest in fund in court 

remainderman— Payment out of court— Deduct!^ 

of estate duty payable on death 

When payment out of ct. is authorised of lorul 
in which one of petitioners had a life interest now 


survive his wife. A oonaldorablo sum 
was, under Deceased Persons’ Estates 
Duties Act, 1881, s. 37, allowed off 
the duty : — Held : tho daughter was 
not during tho lifetime of the widow 
entitled to any payment in i-ospoot of 
the ollowanoo so made, & she was not 
entitled to any income in respect of 
such allowance for tho period between 
the death of the testator Sc tho death 
of his widow. — Bkktham v. Lkvin 
(1904), 24 N. Z. L. K. 577.— N.Z. 

PART 11. SECT. 12. 

f. Power to cluirge the eatiUe — For 
duty paid — Not for expenses. 1 — Lawiub, 


Pktitioner(1898), 35 Sc. L. II. 496.- 

SCOT. 


X. 


it' 


MisNiSlKS, I'KTITIONKK 
s. L. T. 630.— SCOT. 


crpenscs.] — 
(P.)03), 10 


Not for ex- 
penses of petition to coitri.]— Trustees 


h. 


acting under a will, having paid the 
estate duty duo on tlio death of the 
trusU'r. presented a ^ j. 

authority, under Finance Act, 

H. 9 (5), to grant a bond Sc disposition 
in security over the property for the 
amount of the duty so paid ^ the 
expenses of settling the same & of tho 


petition : — Held : tho trustees 
entitled to authority to charge the 
property by way of bond & 
fn security for the duty paid, & also 
for the expenses incurred in Betumg 
the duty but not for the expenses of 
the ‘'Sion.-HABUis’ , «: 

Harris (1904), c (^^i* 

470 ; 41 Sc. L. R. 357 ; 11 b. L. i. 

726. -SCOT. 

PART II. SECT. 13. 

k. Order 

dutu—l7icludes decision to 
— Sl*ROT’S Tuustkks V- ^ ^ 
(1903), 10 S. L. T. 452. — SOOT. 
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Sect. ]G . — CoiniHutaiioii of duty and conipoaUion of 
claim. Sect. ]7: Sub-sects. 1 <£;2. Part III. 
Sects. 1 (€: 2.] 

released, the practice of (he ct. is to retain a suflfi- 
cient sum of money to satisfy the amount of estate 
duty payable in the event of the death of the 
tenant for life within twelve months of the date of 
the release. — Taylor r. Ponc ia (1001), 49 W.R. 590. 
See^ also, Part I., Sect. 3, ante. 


Sect. IT.^PROCEDURE. 

Sun-SECT. 1. (’0NTKM1*T OF C'UOBT 

AtTACIIMEN'J’. 

Nee IKOl Act, s. 8 (0), (11) ; 1800 Act, s. 18 (1) ; 
Inland Revenue Act, 1808 (c. 124), s. 9 ; Inland 
Revenue Regulation Act, 1890 (c. 21), s. 21. 

281. Order for attachment — Non-delivery of 

account.]— A’e IIorrex (1010), Times, Mar. 9. 


J)eath DuTIE8. 

Sub-sect. 2. — Ai*peal. 

See 1894 Act, s. 8 (1), (13), s. 10 (1-0), s. 20 (2) ; 
1890 Act, s. 22 ; 1909-1910 Act, ss. 33, 34, 00 (3) ; 
R. S. C. (Finance Act), 1895 ; R. S. 0. (Finance 
(1909-1910) Act), 1914. 

282. Appeal to High Court — From referee — 
Admissibility of oral evidence.] — The revenue judge 
ought not, under R. S. C. (Finance (1909-10) Act), 
1914, to give directions for the admission of oral 
'vidcnce at the hearing of a petition of appeal to 
the High Ct. from the decision of a referee duly 
appointed under 1909-1910 Act, as to the value of 
land for the purposes of estate duty, except under 
special circumst ances of the existence of which sub- 
stantial evidence should be given before the order 
requhing oral evidence to be taken is given, & the 
order should be limited to the points upon wliich 
oral evidence is necessary. — Inland Revenue 
Fomrs. V. Holloway (1917), 87 L. J. K. H. 400 ; 
118 L. T. 289. 


Part III. — Settlement Estate Duty. 


Note.--7/; Ibis Ibtri Finu}>cc Act, 1891 (c. 30), 
Finance Act. 189(5 (c. 28), Finance Act, 1898 (c. 10), 
Finance (1909-1910) Act. 1910 (c. 8), Finance Act, 
1914 (c. 10) arc referred to as 1894 Act, 1890 Act, 
1898 Act, 1909 1910 Act, 1914 Act respectively. 


Sect. L-IN GENERAL. 

1890 Act, s, 19 (1), (2) ; 1898 Act, s. 14 ; 1909- 
1910 Act, .s. 54, s. 50 (1) ; 1914 Act, s. 14. 

283. Abolition of the duty — Payment of duty 
deferred pending possession — Duty abolished prior 
to possession— 1914 Act, s. 14.]— 1914 Act, s. 14, 
provdd.es that “ settlement, estate duty shall not 
be hnded in the case of ])ersori.s dying after May 1 1, 
1914.” The triistce.s of the will of the tenth Earl 
ol t ., who died in 1912, elected, under 1891 Act, 
s. 7 (0), to d(;fer payment of estate duty A settle- 
nient estate duty on cert ain inUu'e.sts in expectancy 
until they should fall into possession. 9’he.sc 
interests fell into possession in 1921 on the death 
ot the widow of the ninth Earl of V. Thereupon 

claiinc;.!! estate duty A settlement estate 

paid the estate duty, 

^ P .settlement estate duty, relying 
on 1J14 Act , s. \ i \ —Held : settlement e.state 
duty was payable, inasmuch as it was being levied, 

VN'idow of the ninth Earl 
n 19.. I , but. on Die death of the tenth Earl in 1912. 

Ay ^ K. B. 531 ; L. J. 

'■’oQ.; i T- L. K. 5S7. 

284. Nature of duty — A further estate dutv.l 


residuaiy ])(‘rsonal e.state upon trust to pay 
(amongst ot her things) the est ate duty on the whole 
of the real A personal estate devdsiul A bequ(‘atlied 
by her will :—Hvld : ” estato duty ” included 

settlement estate duty. 

The words " estate duty ” are used both of 
settlement estate A also of the ordinary estate 
duty (Joyce, J .). — Pe IjEVeridue, Spain r. 
Lp:.ioindre, [1901] 2 Fli. 830 ; 71 E. J. Cli. 23 ; 
85 L. T. 458 : 50 W. R. 20.5 ; 40 Sol. Jo. 14. 
Annotations : — Consd. Itc IMrniii, Sharpe r. Hodgson, [1904] 
2 Ch. .14 j. Refd. 7.V King, Travel's v. Kelly, [1901] 1 C'h. 
3G3 ; Jtc Briggs, Hichardson v. Biintolt (1914), 111 B. T. 
939. 

285. Not a testamentary expense - Executor 
accountable.] — Settlement estate duty on personalty 
is not a testamentary (‘xpiuisis although the exor. 
is accountable for it. It is therefore payable, out 
of the settled property under 1890 Act, s. 19 (1), 
notwithstanding a direction in the \>411 D) pay 
testamentary expenses out of residue . — Ite Kin(J, 
Travers v. Kelly, [1901] 1 (’h. 303 ; 73 L. J. Fh. 
210 ; 90 L. T. 281 ; 52 W. R. 230 ; 20 T. L. R. 
187 ; 48 Sol. To. 207. 

A nnoUft ion .’—Distd. lie J’iinin, Sharpe r. Hodg-soii, [1901] 
2 Ch. 31.'-;. 


Sect. 2.— WHAT SETTLED PROPERTY 
CHARGEABLE. 

Sec, now, 1914 Act, s. 14. 

See 1894 Act, s. 5 (1) ; 1890 Act, s. 19 (1). 

286. Incidence of duty — Finance Act, 1896 


te directed her 


PART II. SECT. 17, SUB-SECT. ] 

1. Uecovery of venalties.]—V)Gov.i 
I’ersons’ Estates Duties Act, ] 
B. 28, does not prescribe a form 
niedo of procedure for the reeoi 
of penalties under that Act vvi 
Penalties 1^‘covery & Reuussiou . 
I»»8 ; such penalties must there 
bo recovered in a suminaiy way ho 
J^'^Dces under Justic.es of the P< 
^ Supremo Ct. car 
llx the amount & order paymeni 
petition by the Cc 
of Stamps. — Up Simpson’s SE'n 
WENT (1892), ION. z. L. li. 743.— ^ 


PART II. SECT. 17, SUB-SECT. 2. | 

m. ICrom decision of commissioner.] 
— Deeoasod I’creons’ Estates Duties 
Act , 1881, s. 33, gives an appeal from 
a decision of the Comr. under sect. 38 
oven it in deciding ho has oxereisod a 
Judicial discretion. — lie Thomhon ’h 
Will (1885), 4 N. Z. L. R. 198.— N.Z. 

PART III. SECT. 1. 

n. Uuisinq the duly — Powers of 
ficir of entail to charqe. jjroperiy.]— 

L vwitiK. Petitioner (1898), 35 Sc. L.R. 
496.— SCOT. 


o. Authority to trustees to 

charyp property .] — Trustees are en- 
titled to authority under Einanoo 
Act, 1894, H. 9 (5), to charge the jiro- 
perty for scttleraent estate duty paid 
& also for the expenses incurred in 
settling tho duty, but. not for the costs 
of the applie.atIon. — H abrih’ Trustkks 
V. Uakrih (1904), G E. (Ct. of Scsti.) 
4 70. -SCOT. 

PART III. SECT. 2. 

p. Property settled by U'ill of 
deceased — 1‘assina to person with 
Uinitcd power of appointment .] — Lord 
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Part III. Settlement Estate Duty. 


287. Property contingently settled— Although 
contingency may not arise.] — Property which ih> 
contingently settled is not the less liable to settle- 
ment estate duty under 1894 Act, s. .5, because the 
contingency may never arise. 

A testator left liis residuary estate in trust 
for all his children who should attain the age of 
twenty-one years, or being daughters should 
marry under that age, in equal shares, & directed 
the trustees to retain the share of each daughter 
<& pay the income thereof to such daughter for her 
life, <to after her death to hold it in trust for her 
children. The testator died leaving two sons & 
one daughter surviving him, all being under the 
age of twenty -one years & unmarried : — Held : 
as there was a chance of the sons dying \inder the 
age of twenty-one, & of their shares becoming 
subject to the trusts of the daughter’s settlement, 
settlement estate du(/y was payable on the whole 
of the testator’s residuary estate. —A. -C5. v. 
Fatrley, [1897] 1 Q. B. 098 ; 00 L. J. Q. B. 4.54 ; 
70 L. T. 520 ; 45 W. 11. 589 ; 18 T. L. II. 320 ; 
41 Sol. Jo. 439, D. C. 

Amwtationa : — Folld. A.-G. v. Clarkson, [1900] 1 Q. B. 
Mentd. A.-O. for Victoria v. Melbourne Corpn., 11907] 
A. C. 469. 

288. .] — Settled estate duty is, 

under 1894 Act, s. 5 (1) (a), payable in respect of 
property only contingently settled, though, under 
1898 Act, s. 14, the duty will, if the contingency 
does not & cannot arise, be repaid. — A.-(l. v. 
(Tarkson, [1900] 1 Q. B. 150 ; 09 li. J. Q. U. 81 ; 
81 L. T. 017 ; 48 W. 11. 210 ; 10 T. U. H. 51 ; 

4 1 Sol. Jo. 74, C. A. 

Annntfitions : — Refd. Re Lewis, Lewis v. Smith (1900). 48 
W. 11. 426; Re St. Albans, Loder v. St. Albans (1900), 
49 W. K. 74. Mentd. A.-(i. for Victoria v. M<lbonnit) 
Corpn., [1907] A. C. 469; Ciapo Brandy Syndicate v. 
I. ILiComrs., [1921] 2 K. B. 108. 

289. Interest In expectancy.] -A.-(«. v. Smith, 
No. 283, ante. 

290. Annuity fund.]-— (1) Testatrix by lier will 
bequeathed an annuity to A., directed that a 
portion of her estat^^ should be set ajtart to provide 
for the payment of the annuity, & subject thereto 
she bequeathed the portion of lier estate to B. : 
Held : the property so set apart to provide for 
ili(? ])ayrnent of the annuit y was proj)erty 
“ standing limited to or in trust for persons by 
way of succession ” within Settled Land Act, 1882 
(c. 38), s. 2 (1), settlement estate duty was 
consequently payable in respect of it. 

(2) Testator bequeathed Ids residuary estate to 
trustees on trust to pay the income to his wife 
for life, & after her death to pay an annuity to 
each of his four dauglitcrs for life, & after the 
death of each of his daughters to raise certain 
named sums in trust for tlie children of such 
daughter who should attain the age of 21 years, 
or being females, should marry under that age : — 
Held : the direction to raise the portions amounted 
to a limitation in favour of testat£)r’s grandchildren 
to take effect upon the death of his daughters ; 
there was therefore a succession in respect of such 
portions, & settlement estate duty was payable 
upon them. 


(3) In order to see what is “ settled ” properiy 
within s. 5 (1), we must turn to tli<; doHnition 
clau.se of the Act [Finance Act, 1894], s. 22. By 
sub-sect. 1 (i) of that sect, the expression settle- 
ment ” mean.s any instrument whether relating to 
real property or personal property which 
“ sett-lement ” within Settled Land Act, 

(c. 38), s. 2, or, if it related to real property would 
be a settlement within that section. Turning to 
that sect, we find that any will under or by virtue 
of which any land or any estate or interest in land 
stands for the time being limited to or in trust for 
any persons by way of succession, creates, or is, 
for the purposes of this Act, a, settlement (Ken- 
nedy, .T.). — A.-Cl. V. Owen, A.-O. v. Owteson, 
[1899] 2 Q. B. 253 ; 08 L. J. Q. B. 779 ; 81 J.. 1. 
121 : 03 .T. P. Oil ; 15 T. L. R. 381, D. C. 

Annotations: — As (1) Apld. Re St. Albans, 

Albans, 11900] 2 Ch. 873. Apprvd. Re Campbell, [1902] 

1 K. B. 113. Consd. Re WaUer, Margarison r. Waller. 
[1916] 1 Cb. 153. As to (3) Refd. Re 'J raff ord s b. E., 
I191.'ij 1 Ch. 9. 

291. .]— The testator by his will gave 

certain legacies & annuities, some of which were 
contingent u])on the legatees & annuitants 
attaining the age of twenty-one. He directed 
tliat every higacy & annuity should bo primarily 
payabhi out of his personalty, & charged his real 
estate in aid, but not in t'xoneration, of his 
personalty witli the same, if the personalty should 
be insufficient. He devised his real estate to the 
use of his eldest son for life with remainders over. 
He declared that if his residuary personalty should 
he insufficient for payment of Ids funeral & testa- 
mentary expenses, debts, legacies, & annuities, 
the trustees might raise the deficiency by mtge. 
of the real estate, but so ibai. the annuiti(*s should 
be paid out of rents & profits, & not by raising a 
capital sum to provide for the same ; cV he charged 
the residuary personalty with the payment of the 
legacies annuities, directed that the ultimate 
residue of the personalty should bo invested & 
should follow the limitations of the real estate. 
After the testator’s death the exors. liad paid 
settlement estate duty in respect of the contingent 
legacies annuities. There was a probability 
that the x>ei’Sonal estate would bo insufficient to 
pay the funeral & testamentary expenses, legacu's, 
annuities. The question having arisen as to 
how the settlement estate duty ought to be borne 
a.s between the residuary estate & the legatees & 
annuitants : (1) the contingent legacies 

must be treated as settled, & the duty must bo 
borne by the legatees; (2) as regarded the 
annuities, the decision in A.-G. v. Given, Iso. An), 
ante, applied to the personalty, & conseipiently 
t,he annuitants must bear their proper proportion 
of the settlement estate duty in accordance witli 
the rule laid down in In re Parker-. Jervis, No. ibl, 
St. Albans (Duke), Loder t. St. 
Albans (Duke), [1900] 2 Ch. 873 ; 60 L. .T. (b. 

863 ; 49 W. R. 74 ; 44 Sol. Jo. 690. 

Annotation As to (1) Refd. Re King, Travers v. Kelly, 
[1901] 1 Ch. 363. , 1 • J 

292. .]--(l) Testator by his will devised 

& bequeathed all bis real & personal estate to 


Advocate v. Stewart’s Trustees 
(1899), 36 Sc. L. R. 297.— SCOT. 

q. Voluntary disposition operating 
as gift inter vivos — Improvements to 
settled property.] — Testator was o(niit- 
uble tenant lor lllo in possession ot land 
in 8. by virtue of two indentures of 
settlement executed by his two 
(laughters BTibJect to a tix(al annual 
payment to them duriui? his or their 
joint liv(^s with remainder on certain 
trusts for them ik, their ohildnui. 
Testator, with thi; trustees’ knowledge. 


pulled down &: rebuilt the buildings 
oil the said laud at a cost of £25,000, 
whereby the profits from tho said 
buildings wore largely inciea.sod & tho 
value of tho land was increased by 
at least tho said sum. Within throe 
years of tho completion of tho build- 
ings tho testator died aged 81 : — Held : 
duty was payable in respect of the 
said sum of £25,000, upon the ground 
that it was a voluntary disposition 
operating us a gift inter vivos, within 
Stamp Duties Act, 1898, s. 49 (2) (a, b). 


-Chadwick r. Stamps fiown. (1919), 
9 S. R. N. S. W. 39.— AUS. 

r. Parsing to person twt com 
(tent to dispose of it.] — In 1902 ('. 
onvcyod to trustees £15,000, invested 
n mortgage, upon trust to pay yearly 
575 to his daughter D. for fife & after 
or death as to tho sum of £15,000 
n trust for such of her children as 
). should appoint, etc., with power 
o grant an annuity to her husband for 
Ifo. In tho event of there being no, 
ir no surviving children, in trust for 
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Sect. 2. — What settled 'property chargeable. Sects. 3^ 
4 5 : Sub-sect. 3 .1 

trustees on trust for conversion into money, & 
out of the moneys so produced to pay his funeral 
& testamentary expenses, & debts, & certain 
pecuniary legacies given by the will, & to set aside 
a sufficient amount of the residuary estate upon 
trust to pay annuities for life to certain persons, 
&, subject to that profusion, to divide the residuary 

testator’s directions, set aside out of the residuary 
estate a certain amount, wliich they invested so 
as to produce an income sufficient to pay the 
annuities : — HeJd : the fund so set aside was pro- 
perty settled by testator’s will within Mnance 
Act, 1894 (c. 3cS), s. 5 (1), & therefore settlement 
estate duty was payable upon it. 

(2) The I^egislature having introduced into 
Finance Act, 1894, the definition given by Settled 
Land Act, 1882, regard must be had fo the divi- 
sions in that Act in construing Finance Act 
(STiRLiNa, L.J.).— JiV Campbell, [1902] 1 K. B. 
113; 71 L. .T. K. B. 100; 85 L. T. 708; 18 
T. L. B. 80, C. A. 

Annotations: — As to (1) Consd. Hf'- Waller, Marjfarisou v. 

Waller, [15)16] 1 Oh. 153. Befd. Berry v. Gaukroprer, 

[15)03] 2 Oh. 116. Asto (2)Refd. T raff old ’h S. E.. [1915] 

1 Oh. y. 

293. .] — Testator, wlio died prior to 

1909-10 Act, by liis will, made in 1908, bequeathed 
ceitain articles A. sums of money “ free of duty ” 
A then bequeathed to his wife his jewellery A 
ceitain household goods A effects, A also be- 
ciueathcd to her two pecuniarv legacies A a life 
annuity, in eacli case without any mention of 
duty. He also bequeathed pecuniary legacies A 
life annuities to other persons, all “ free of duty,” 
A gave the residue of Ms real A personal estate to 
trustees on tru.st to sell A convert A out of the 
I)roceeds to pay his funeral A testamentary 
expenses A pecuniary legacies (other than an- 
nuities) A the duty on such specific A pecuniary 
legacies A annuities as were bequeathed free of 
duty, A upon trust t o invest the residuary moneys 
A out of the income of his residuary estate to pay 
the annuities tlicreinbefoi’e bequeathed until the 
paymemt thereof should be provided for as there- 
inafter directed, A subject thereto settled his 
residuaiy estate on certain jiersons for their 
respective lives, A after their respective deaths 
on their respective cliildren ; A he thereby 
autliorised A directed his trustees to appropriate 
out of his residuary estate such pait thereof as 
should at the time of such appropriation be 
sufficient to answer by means of the ” net income ” 
thereof the annuities thereinbefore bequeathed, 
A directed that upon such appropriation being 
made the rest of his residuary estate should be 
discharged from the annuities, A directed that the 
trustees should by means of the income of the 
annuity fund, or, if that were insufficient, then by 
means of the capital, pay the annuities there- 
inbefore bequeathed A apply the surplus, if any, 
of the income as if it were income arising from the 
rest of his residuary estate, A as the annuities fell 
in directed a proportionate part of the annuity 
fund to fall into his residuary estate. The trus- 


tees had appropriated an annuity fund accord- 
ingly : — Held: (1) the settlement estate duty 
payable in respect of the annuity fund was 
payable out of the residuary estate A not out of 
the annuity fund ; (2) the widow must bear in 
respect of as well her annuity as her specific A 
pecuniary legacies the legacy duty imposed by 
1909-10 Act, 8. 58 . — Be Waller, Margarison v. 

' Waller, [1916] 1 Oh. 153 ; 85 L. J. Ch. 188 ; 114 
L. T. 42. 

of 

Although not ** person not competent to dispose of 
the property.*'] — Re Palmer, Palmer v. Kose- 
Innes, [1900] W. N. 9 ; 35 L. Jo. 48. 

Annotation : — Mentd. JRc Sharnian, Wright v, Sharman, 

[lyOl] 2 Ch. 280. 

295. Property deemed to pass — Gifts Inter vivos 
— 1894 Act, s. 2 (1).] — A.-G. v. Chamberlain, No. 
4-0 

296. .]— By 1894 Act, s. 1, 

estate duty is leviable upon the principal value of 
all property, settled or not settled, which passes 
on the death of the deceased. By sect. 2, sub- 
sect. 1, as amended by 1909-1910 Act, s. 59, 
” Property passing on the death of the deceased 
shall be deemed to include ” property taken under 
a disposition purporting to act as an immediate 
gift inter v'ivos^ provided the disposition bo made 
witliin three years of the death of the disponer. 
By 1894 Act, s. 5 (1), “ Where property in respect 
of which estate duty is leviable, is settled by the 
will of the deceased, or having been settled by some 
other disposition passes under that disposition 
on the death of the deceased to some person not 
competent to dispose of the property ” a further 
estate duty (called settlement estate duty) on 
the principal value of the settled property shall be 
levied : — Held : the notional passing of property 
on death introduced by sect. 2, did not apply to 
sect. 5, A the words of the latter sect, were to be 
construed in their ordinary A natural sense. 

Wliere therefore the owner of certain property, 
in consideration of natural love A ailection, 
settled it by deed on his son for life with remainders 
over A died within three yeai-s of the execution of 
the deed, A the property was liable to estate duty 
on the death of the settlor : — Held : the property 
did not pass under that disposition on the dcatli 
of the deceased within 1894 Act, s. 5 (1 ), A settle- 
ment estate dutv was not payable in respect 
thereof. -A. -G. v! Mu.ne, [1914] A. 0. 765; 83 
L. J. K. B. 1083 ; 111 L. T. 343 ; 30 T. L. K. 476 ; 
58 Sol. Jo. 577, H. L. 

297. Interest of deceased ceasing on death 

— Interest only as holder of office — Trustee.] — By 

an indenture property was settled upon three 
named trustees upon trust that they A the sur- 
vivors A survivor, A the exors. A administrators 
of such survivor, or other the trustees or trustee 
for the time being of the settlement (thereinafter 
called ‘‘ the trustees or trustee ”), should, so far as 
material, pay ” an annual sum of £‘200 each to the 
trustees or trustee while acting in the trusts by 
way of remuneration for tlieir services, A in addi- 
tion to any payments for professional services,” 
A subject thereto upon trust to pay the income of 
the property according to the direction of the 
settlor during her life, with remainders over. 


C. absolutely subject to tbo annuity 
to the husband. The trustees were to 
hold the balance of the income, after 
pa 3 unent of the annuity to I)., or the 
annuity to the husband upon trust for 
C. absolutely. C. died iu 1904 • — 
Held : settlement estate duty was not 
payable by the exors. of C. in respect 
of such part of the £15.000 as was 


settled on D. her husband & issue. — 
Ite COCHEANE, [1906] 2 1. It. 200.— IR. 

, .] — Lord Advocate v. 

Wood’s Trustees (1910), 53rd lloport 
of Inland Hevemio Comrs. 50 : 1 

S. L. T. 180.~SCOT. 

Gift by way of aettlement — Made 
Within one year of donor's death.] 


— Inland Revenue v. Heywood- 
Lonsdale’s Trustees (1906), 43 

Sc. L. R. 589.— SCOT. 

a. Money vested in trustees — To 
purchase lands to be entailed .] — A 
testator, who died prior to the passing 
of tho Finance Act, 1894, directed his 
trustees to hold Sc accumulate the 
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The settlor during her life had power to appoint 
a new trustee or new trustees for the purposes of 
the trust. One of the original trustees died , 
having received the annual sum of £200 up to 
the date of his death, & the settlor aj) pointed 
a new trustee in his i^lacie. The Crown claimed 
succession duty upon the annual sum of £200 to 
which the new trustee became entitled upon his 
appointment, & also estate duty & settlement 
estate duty upon the principal value of the capital 
fund yielding the annual sum of £200 : — Held : 

(1 ) the new trustee did not become entitled to the 
annual sum of £200 by reason of the settlement 
upon the death of the former trustee within the 
meaning of Succession Duty Act, 1853 (c. 51), s. 2, 
but by reason of the settlement coupled with the 
vacancy & his appointment as trustee, & suc- 
cession duty was not payable ; (2) the interest 

which the deceased trustee liad in the property 
was an interest only as holder of an olYice, namely, 
the office of trustee, within the exception of 
Finance Act, 1894 (c. 30), s. 2 (1 ) (6), & estate duty 
A; settlement estate duty were not payable. — ■ 
A.-G. V. Eyres, [1909] 1 K. B. 723 ; 78 L. J. K. B. 
384 ; 100 L. T. 390 ; 25 T. L. R. 298. 

298. Foreign assets — Settled by person domi- 
ciled In England.] — Re Manchester (1)owa(3ER 
Duchess), Dungannon (Viscount) v. Man- 
chester (Duke), No. 150, ante. 

299. Advowson — Proceeds of sale.] — 1894 Act, 
s. 15 (4), provides that estate duty shall not be 
payable in respect of any advowson which would 
have been free from succcission duty under 1853 
Act, 8. 24. 

Jl., who died in 1 898, by his will settled property, 
including certain advowsons, upon his son 0. for 
life, with remainder to his grandson VV. for life, 
with remainders over. C. died in 1901 without 
having sold the advowsons. In 1909 W., in 
exercise of his powers as tenant for life under 
Settled Land Acts, sold the advowsons, & the 
proceeds of sale were paid to the trustees of H.’s 
will. The advowsons were not included in any 
estate duty account rendered in connection with 
the death of either H. or of C. Upon a claim by 
the Crown that, upon the sale of the advowsons, 
estate duty settlement estate duty became 
payable as on tlie death of If., or alternatively 
as on the death of C. upon the amount of the 
])roceeds of sale, or alternativtdy, uyjon the 
j>rincipal value of the advowsons as at the death 
of H., or alternatively of (\ : — Held: neither 
estaU'. duty nor settlement estate dut y was pay- 
able uiJon the i)rincipal value of the advowsons 
nor upon the proceeds of sale thereof. — A.-G. v. 
Peek, [1913] 2 K. B. 487 ; 82 L. .1. K. B. 707 ; 
108 L. T. 744, 0. A. 


Seci\ 3.— exceptions FROM CHARGE OF 

DUTY. 

See 1894 Act, s. 5 (1), (4), (5), s. 10 (3). 

300. Property contingently settled — Contingency 


not arising — Repayment.] — A.-G. v. Clarkson, 
No. 288, ante. 

301. Money vested In trustees — To purchase 
lands to be entailed.] — Money vested in trustees 
for the purpose of purchasing at their discretion 
lands in ScoGaiid or in England to be strictly 
entailed is not “ entailed estate ” within the 
meaning of 1894 Act, & is not liable to “ settle- 
ment estate duty.” — Lord Advocate v. Stewart, 
[1902] A. C. 344 ; 71 L. J. P. C. 60 ; 80 L. T. 003 ; 
60 W. R. 073 ; 18 T. L. R. 018, H. L. 

Annotation : — Consd. A.-G. r. .Soocombo, (1911] 2 K. B. 988. 


Sect. 4.— COLLECTION OF THE DUTY. 

See 1890 Act, s. 19 (2). 

302. What persons accountable — Executor.] — 

He Kino, Travers v. Kelly, No. 285, aiiie. 

303. In respect of foreign assets.]— 

Re Manchester (Dowager Duchess), Dungan- 
non (Viscount) v. Manchester (Duke), No. 150, 
ante. 

304. Sufficiency of accounts.] — A.-G. v. 

Montkfiore (1909), 52nd Report of Inland 
Revenue Cornrs. [Cd. 4808], p. 85. 


Sect. 5.— OUT OF WHAT PROPERTY PAYABLE. 

Sub-sect. 1. — In (Ienrual. 

See, note, 1914 Act, s. 14. 

See 1891 Act, s. 5 (1); 1890 Act, s. 19 (1); 
1909-1910 Act, s. 50 (1). 

305. General residuary estate.] — Re. Webber, 
Gbibble V. Webber, No. 169, ante. 

306. Not retrospective — 1896 Act, s. 19.] — 

1890 Act, s. 19, is not retrospective ; consequently 
tlie settlement estate duty leviable in respect of a 
legacy settled by the will of a person dying after 
the commencement of 1894 Act, but before the 
commencement of 1800 Act, is still payable out of 
residue.— //c Gibbs, Thorne v. Gibbs, [1898] 1 
Ch. 025 ; 07 I.. J. Ch. 282 ; 78 L. T. 289 ; 40 W. R. 
477 ; 14 T. L. R. 317 ; 42 Sol. Jo. 379. 

307. Settled funds.] — A fatlier on the marriage 
of his daughter covenanted with the trustees of 
her marriage settlement that liis exors. shoiikl 
witliin six montlis after his death pay to them tht^ 
sum of £25,000 ” without any deduction,” to b(^ 
held by them upon the trusts of the settlement. 
By his will the father devised lands to trustees 
for the term of 2,000 years, upon trust to raise 
thereout & to pay to the trustees of the settlement 
the £25,000, with interest from his death. On 
the death of the testator the Crown claimed, under 
1894 Act, s. 5, the payment of settlement estate 
duty in respect of the £25,000 : — Held : (1) inde- 
pendently of the words ” without any deduction ” 
in the covenant, the settlement estate duty must 
have been paid out of the £25,000 & not out of the 
testator’s residuary estate ; (2) but by reason of 
those words, the settlement estate duty must be 
paid out of the residuary estate, or that if the 


residue u( his estate till the death of 
(). M., when it was to bo invested in 
land, which was to be entailed. O. M. 
died in 1902; — Held: settlement 
estate duty was payable on the value 
of the residue of testator’s estate. — 
Lord Advocate v. Stewart (1906), 
8 F. (Ct. of Soss.) 579 ; 43 Sc. L. 11. 465 ; 
13 S. L. T. 945.— SCOT. 

PART III. SECT. 6, SUB-SECT. 1. 

b. Settled funds — Under marriage 
settlement.] — When a father becomes 
a party to u maiTlago sottloment of a 


child, & covenants to pay at his death 
a certain sum to the marriage contract 
trustees, the settlement estate duty on 
that sum falls to bo borno by the 
marriage contract tnistoos, & not by the 
father s executors. — Dund as’ Trustees 
V. Dundas’ Trustees, [1912] S. C. 376. 
—SCOT. 

0 . Residue — Settlement with com- 
petency to dispose of settled property in 
a particular event — Whether a con- 
tingent settlement.] — Trustees woi-o 
directed to hold the residue of a trust 
estate for the truster’s immaiTicd 


daughter in liferent, & her children 
in foe, it being provided that if she 
had no children the fee should go as she 
might direct, &, faiUng such direction, 
to certain third parties. 

On the death of the trustor the 
trustees paid settlement ©state duty 
on the residue as a settled estate under 
Finance Act, 1894. The daughter died 
unmarried. 

In an action by tho trustees for 
repayment of tho amount paid as 
settlement estate duty, on the ground 
that tho estate was only settled con- 



48 Estate and Other Death Duties. 


Scci. 5. — Old of irhai 'property payable: Suh-sccfft. 
J <fc2. Fart IV. Sects, 1 & 2: Sid)-se.ci. 1. ] 

£25,000 was raised by the trustees of the term tliey 
must raise also the settlement estate duty in 
respect of the £25,000.- /fc Mauyon-Wit.son, 
Wn*soN V. MAnvoN-Wn.soN, [1900] 1 Ch. SO.") ; 

09 L. J. Ch. 310 ; 82 J.. T. 171 ; 48 W. K. 33S ; 

10 T. L. R. 250 ; 41 Hoi. Jo. 312, C. A. 

Annotations -As to (1) FoUd. lie St. Albans, Lodor v. St. 

Albans, [1900] H Cb. 87:i. Reid. Be Lewis, Lewis v. 
Smith, [1900] 2 Ch. 176 ; Be King, Travers v. Kelly, [1904] 
1 Ch. 36.1 ; Be Manehest-er. Diincannon r. Manchester, 
11912] 1 Ch. 540 : Be Booth, Pleaco v. Booth (1916), 85 
L. J. Ch. 249. As to (2) Refd. Be Pimm, Sharpe v. Hodg- 
son (1904), 52 W. R. 648 ; Be Tnrnbnll, Skipper v. Wade, 
11905] 1 Ch. 726. 

308. Contingent legacies.] — Re Hr. 

Albans (Duke), 1.(Odeh v. St. Albans (Duke), 
No. 291, ante. 

309. Annuities — In ratable proportion.] — 

Re St. Albans (Duke), Loueu r. St. Albans 
(Duke), No. 291, ayitc. 

310. Direction to pay testamentary ex- 

penses out of residue.] —/iV TCinu, Tuavebs v. 
Kelly, No. 285, ante. 


Sub-sect. 2.— Whebb: Settled Propebty 
Exonerated. 

See 1890 Act, .s. 19 (1). 

311. Residue— Covenant by testator to pay sum 
— “ Without any deduction.”] — Re Maryon- 
WiLSON, Wilson v. Maryon-Wilson, No. 307, 

lie. 

312. Bequest of residue for that purpose.] 

Re. Tii:vEBiD(iE, Spain v. LE.roiNDRE, No. 284, 
ante, 

313. .] — Re 1‘iiviM, Sharpe v. Hodg- 

son, No. 230, ante. 

314. .J — De Quettevillb) v. De 

Quetteville, No. 174, ante. 

315. .J — jif, Wallb:b, Maroarison 

V. Waller, No. 293, ante. 

316. Fund to produce “clear yearly sum.”] 

— A testator directed his trustees to set apart & 
invest so much of his estate as w’ould produce a 
clear yearly sum of £400, & pay the income 
thereof to his wift? during her widowhood : — Held : 
the settlement estate duty must bo paid out of 
residue. — Re Dyet, Morgan v. Dyet (1902), 87 
L. T. 74 4. 

Annotation : — Be Waller, Margarisf)n v. Waller, 

[1916] J ('ll. 15:5. 


317. Legacy bequeathed “ free from 

duty.”] — (1) Testatrix, Avho made her will in 1893 
<fe died in 1903, bequeathed numerous pecuniary 
legacies «fc directed that- all the legacies should be 
paid “ free from duty.” Her estate was insufli- 
cient t-o pay all tlie legacies & duties in full : — 
Held : the legacy duty i)ayablc on each legacy 
must be treated as an additional legacy & be acided 
to the legacy for the purposes of abatement. 

(2) Testatrix by her will scdtled one of the 
legacies on certain trusts: — Held: 1894 & 1890 
Acts applied, & the direction to pay ” free from 
duty ” included the settlement est-ate duty, 
which must, like the legacy duty, be treated as 
an additional legacy & be added to th(‘ legacy for 
the purposes of abatement. — Re Turnbull, 
Skipper v. Wade, [1905] 1 (’li. 72() ; 74 Jv. J. Eh. 
438 ; .53 W. H. 440 ; 49 Sol. .To. 417. 

Annotation : — As to (2) Folld. Be Snapo, B)lain v. Pbillijis, 
[1915] 2 Ch. 179. 

318. Specifically appointed fund — Chargeable 
with “ all duties payable by law ’’—Effect of pay- 
able by law.] — Testatrix who died in 1899, after 
giving a specific legacy on trust by way of settle- 
ment, directed that her debts, funeral Ac testa- 
mentary expenses, “ including all duties payable 
by law ” out of her estate, &; including the duties 
on certain annuities given by her will, & on all 
legacies bequeathed by her duty free, should be 
paid out of funds which she designated. She then 
directed certain legacies to bo paid out of these 
funds free of duty :—-Hcld : the special direction 
in the will for paynumt of duties payable by law 
out of the testatrix’s estate referred to duties 
which by law were payable out of the general 
I'esiduary estate of the testatrix, &. not to duties 
which by law were made i)ayablc out of pq)ecific 
property, therefore the direction did not amount 
to such an exy)rcss j)rovision as was required by 
1890 Act, s. 19, in ordcu* to make the settlement 
estate duty payable otherwise than out of the 
settled legacy. Accordingly, the settlement cstat-ti 
duty payable in resy^oet (^f the set-thal leg.acy must 
be paid thereout. — Re Lewts, Lewis v. Smith, 
[1900] 2 Ch. 170 ; 09 L. J. Ch. 400 ; 82 L. T. 291 ; 
48 W. R. 420 ; 44 Sol. Jo. 347. 

Annolatimis : — Distd. Be Eaylcy, Awdiy r. Cayley. [1901] 

2 Ch. 781. CODSd. Be, MiiH.sey, Ham v. Maswi'y (1920), 90 
It. J. Cli. 40. Refd. Be Kim^, Tmvei'H v. Kelly, [1901] 

1 Ch. 363 ; Be I’imm, Sharpe v. llodswon (1904), 52 W. R. 
648 ; Be Turnball, .Skipper v. Wade, |1905] 1 (Jh. 726. 

319. Chargeable with ‘‘ death duties 

payable out of my estate.”] - Re (^ayi.t^y, Awdby 
V. Cayley, No. 5, ante. 


tingontly on the diiiighter leaving 
issue, & that this contingeney Jiad not 
arisen : — -Held : they were not entitled 
t-o repayment.— WATiiKa-iTON’s Tkus- 
'j’KES r. Loud Advocate (1901), 3 E. 
(Ct. of Sess.) 4 29 : 38 Sc. it. i! 324 • 
8 S. L. T. 479 — SCOT. 

d. .]— By lii.s trust disposition 


& settloinent executed in 1911, 
testator directed his trustees to pay 
£12,000 to his brother in liferent for 
his alimentary use. & to the brot-iior’s 
cliildreii in fee. He further provided 
that “ th<' whole of the foregoing 
leguei<iH arc given free of duty ” : — 
Held : the legacy of £12,000 fell to bo 
j)uid over to tho liars nndimitiisJied, 6c 


accordingly the estate duty which 
would heconu^ ])ayahle in terms of 
B'inanoe Act, 1914 (o. 10), s. I I, upon 
the death of the liferontcr would be a 
(diargo against the residue of testator’s 
estate. Ac not against the legacy. — 
Dunn’s Tuithtkks v. Dunn, [192J| 
S. C. 61 3.- SCOT. 



Part IV. — ^Legacy Duty. 


49 


Part IV. — Legacy Duty 


Note. — hi thw rart Legacy Duty Act, 1796 
(c. 52), Legacy Duty Aci^ 1799 (c. 73), Legacy Duty 
Act, 1805 (c. 28), Probate and Legacy Duties Act, 
1808 (c. 149), Stamp Act, 1815 (c. 184), Revenue 
Act, 1845 (c. 76), Succession Duty Act, 1853 (c. 51), 
Crown Suits etc. Act, 1865 (c. 104), Inland Revenue 
Act, 1868 (c. 124), Customs and hiland Revenue 
Act, 1880 (r?. 14), Customs and Inland Revenue Act, 
1881 (c. 12), Customs and Inland Revenue Act, 
1889 (c. 7), Finance Act, 1894 (c. 30), Finance Act, 
1896 (c. 28), Finance Act, 1898 {c. 10), Finance 
Act, 1900 {c. 7), Finu7ice Act, 1907 (c. 13), Finance 
(1909-1910) Act, 1910 (c. 8), Finance Act, 1914 
(c. 10) are referred to as 1796 Act, 1799 Act, 1805 
Act, 1808 Act, 1815 Act, 1845 Act, 1853 Act, 1865 
Act, 1868 Act, 1880 Act, 1881 Act, 1889 Act, 1894 
Act, 1896 Act, 1898 Act, 1900 Act, 1907 
1909-1910 Act, 1914 Act respectively. 

Sect. 1.— IN GENERAL. 

See, 710W, 1845 Act, s. 4. 

320. Incidence of duty — Falls on beneficiary.] — 
WiNANS V. A.-Gr., No. 1, antc. 

321. Date of death of testator or intestate im- 
material — Unless interest reduced into possession — 
Before October 10, 1808.] — £3,000 was given by 
will to trustees upon trust to invest & to pay the 
interest to A. for life after her death to transfer 
the principal to B. Under a decree, this legacy 
was paid by the trustees into ct., invested in 
stock, in the name of the Accountant-General, 
previous to the imposition of the duty on legacies 
by 20 Geo. 3, c. 28, B. being then an infant & there- 
fore incapable of discharging the trustees : — 
Held : this was a sufTicient appropriation of the 
legacy within the words of 48 Geo. 3, c. 149, 
“ paid, retained, satisfied, or discharged,” before 
Get. 10, 1808, &, therefore, upon a question arising 
at the time of the principal becoming payable, no 
legacy duty was chargeable in respect of it. 

If exors., being also trustees, shift the property 
from their hands as exors. into their hands as 
trustees, <fe if there is evidence that tliey have done 
so, that they have paid the interest upon the 
fund so shifted from hand to hand for twenty 
years together, that is undoubtedly an appro- 
priation (Lord Eldon, C.). — Hill v. Atkinson 
(1816), 2 Mer. 45 ; 35 E. li. 857 ; sub nom. Hill 

V. Atkinson, Atkinson v. Hill, 3 Price, 399, L. C. 

Annotations : — Distd. A.-O. r. Wood (1828), 2 Y. & J. 290. 

FoUd. Coonibo v. Trist (J835), 1 My. & Cr. 69. Apld. 

A.-G. V. LoHcombo (I860), 5 H. & N. 364. Befd. Wright 

1 ', Barnowall (1849), 13 Jur. 1041 ; A.-G. v. Giles (1860), 

3 H. & N. 253. 

322. Before August 31, 1815.] — One 

S. by his will devised all his real estates, except 
his mtges. in fee, unto W. & ,T., their heirs & assigns, 
to & upon the uses «fc trusts therein mentioned, viz. 
to the use of M. &; his assigns for life, with re- 
mainder in tail to his issue, with divers remainders 
over ; & the said S., testator, by his will gave & 
devised all the residue of his jiersonal estate, after 
payment of debts & legacies, as also all such real 
estates as he was seised of as mtgee. in fee, unto 

W. & M., their hen's, exors., administrators, Re- 
assigns, upon trust, to convert the whole of the 
said residue into money, & to lay out & invest the 
same, as soon as conveniently might be, in the pur- 
chase of real estate, to be conveyed to the said W. 
& J., the trustees of his real estates, their heirs & 
assigns, to & upon the same uses & trusts as were 
thereinbefore declared of & concerning his real 
estates ; & testator thereby declared, that until 

J. — VOL. XXI 


such purchases were made, his said exors. should 
place out or continue all the said residue at interest, 
in the names of his said exors., on mtge. of re^ 
estate ; or if the same should not offer, that the 
residue should be placed out at interest in the 
public funds, & the interest & dividends were 
directed to be paid to the persons to whom the 
rents & profits of the real estate therewith to bo 
purchased would belong by virtue of his will. 
Testator appointed the said W. & M. his exors., & 
died in 1791, when they took upon themselves 
the execution of the will. The residue amounted 
to £14,000, & was invested in mtge., in the names 
of the exors., before the year 1796, befoie 1796 
Act, after which W. died & M. who enjoyed the 
interest during his life, became the surviving 
exor. M. died without issue in 1825, «& appointed 
H. & 11. his exors. The money was never applied 
in tlie purchase of real estate ; & H. & R., the 
exors. under the will of M., on Jan. 20, 1832, paid 
the residue of the personal estate of S., the original 
testator, to J., he being the person entitled to it 
under 8.’s will : — Held : this was a legacy given 
by the will of a person dying before Apr. 5, 1805, 
& paid, satisfied, or discharged after Aug. 31, 
1815, within 1815 Act, & was liable to the payment 
of legacy duty under that Act. 

There is no exception, therefore, to be found in 
favt)ur of any actual interest for whatever length 
of time it might have been vested provided it was 
not actually reduced into possession & the exor. 
fully exonerated before Aug. 31, 1815 (Lord 
Abtnger, 0.13. ). 

It is clear that if a legacy passing to several 
persons in succession, according to the directions 
of a will, can be properly said to be paid & satisfied 
to each of them in turn, the words of the schedule 
& of 1796 Act, which provides for such cases, may 
apply to the last of these payments, if made after 
Aug. 31, 1815, although one or more of the first 
payments may have taken place before that date 
(Lord Abinger, C.B.). — A.-G. v. Hancock (1837), 
2 M. & W. 563 ; Murp. & IL 159 ; 6 L. J. Ex. 
168 ; 150 E. R. 882. 

323. Duty not a professional disbursement — By 
solicitor.] — The town agents of a country solr., in 
passing the accounts of an administrator, paid 
four sums amounting to £11 8s. 6d. at the Stamp 
Office for legacy duty & stamps. These were 
included by the country solr. in his bill of fees & 
disbursements, but upon taxation they were struck 
out, by which the bill was reduced more than one- 
sixth. Upon a petition asking for liberty to 
except to the taxing master’s certificate : — Held : 
(1) the payment for legacy duty & stamps could 
only be made as agent, & it was not a professional 
disbursement ; (2) it ought to be inserted in the 
cash account, & not in the bill of fees & disburse- 
ments ; (3) the taxing master was right, & the 
jietition would be dismissed without costs. — Re 
Haigh (1849), 12 Beav. 307 ; 19 L. J. Ch. 79 ; 15 
L. T. O. S. 129 ; 14 Jur. 340 ; 50 E. R. 1079. 
Annotations : — As to (1) (2) Consd. Re Lamb (1889), 23 

Q. B. D. 5. Befd. Rc KinKdou & Wilson, [1902] 2 Ch. 242. 


Sect. 2.— LEGACIES AND SUCCESSION UPON 

INTESTACY. 

Sub-sect. 1. — ^What is a Testamentary 
Instrument. 

See, generally. Wills. 

324. Voluntary deed reserving power of revoca- 
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Estate and Other Death Duties. 


tSccL 2. — Lcgaries mid succession upon intestacy: 

Svh-sects. 1 cfr 2.] 

tlon — Deed not delivered — Confirmed by will.] — 

If a ma,n give, by deed, his leasehold & personal 
property to trustees for tlie use of himself for life 
& of several persons therein named at his death, 
with a power of revocation reserved — never having 
parted with the deed or with any part of the 
property during his life — & oonliiming, in most 
respects such disposition of it by will at his death, 
those two instruments will be considered as to be 
taken & construed together as testamentary instru- 
ments & the })roperty passing under them will 
pass as legacies, & be subject to duty. — A.-G. v. 
Jones & Haktle'it (1817), 3 Price, 368 ; 146 

E. K, 291. 

Annotations : — Dbtd. Shtildon V. Hhtddon (1844), 1 Hob. 

Eccl. 81. Mentd. TompHon v. litowiie (183.'i), 3 My. & K. 

32; Doo (1. Cross \\ Cross (184G), I,*) L. ,). Q. 11. 217 ; 

JoffrioB V. Alexander (1860), 8 11. L. Cas. f)»4 ; Patch t\ 

Shore (1862), 2 Dnnv. & Sm. 580 ; In the Goods of llobinson 

(1867). L. K. 1 P. & i). 384. 

325. .]— An instrument, vesting property 

in trustees for the beneiit of the grantor for his 
life, & after his decease for the berndit of other 
persons, with a power of revocation, is not testa- 
mentary, &, consequently, not liable to the pay- 
ment of legacy duty. — Tompson v. Browne (1835), 
3 My. & K. 32 ; 5 L. J. Ch. 64 ; 40 E. R. 13. 

Annof/iiions : — Consd. Sheldon v. Sheldon (1844), 1 Hob. 

Keel. 81. Refd. Jeffries v. AJcxandor (1860), 8 H. L. Cas. 

.'i'Jl. 

326. Irrevocable mutual settlement — Subject to 
paying debts of party dying.] — An instrument may 
pass property from the dead to the living, & yet 
not be testamentary, or subject to legac;y duty. 
Upon a recital of mutual love <fc affection, five 
maiden sisters, by a written instrument, conveyed 
& as.signed “ from them & their heirs severally to 
& in favour of each other, & to the heir’s assignees 
of the last survivor,” all property then belonging 
to them, all property to which they should be 
entitled at their death, transferring the whole 
“ from them severally, & from the predecessor & 
predecessors, to A in favour of themselve.s jointly, 
& the survivors & survivor of them,” with power 
of administration, k, with an obligation to pay 
all debts of the sistors predeceasing : — Held : this 
instrument was not testamentary & duty under 
stamp laws was not demandable. — Brown v. 
H.M. Advocate-General (1852), 1 Macq. 79, 


327. Covenant to pay sum to charitable trust — 
Subject to debts & legacies — Deed not delivered.] — 

A. being possessed of some pure personalty, but 
of considerable property in mtges., executed some 
years before hLs death an indenture, by which, 
declaring a wish to found certain charities, he 
covenanted to pay, or that if he did not pay during 
his lifetune, his exors. should, within twelve 
months after his death, subject to his debts & 
legacies, pay to certain persons therein named the 
sum of £60,000, to be invested in their names on 
the tru.«ts thereby declared ; the trusts were 
charitable trusts. This deed was never enrolled 
in t/hancery. On the same day he made a will 
giving certain legacies, k appointing exors., most 
of whom were ttie persons named in the deed. 
These papers were never communicated by him 
to anybody. Just before his death he caused the 
papers to be produced from his drawers, k handed 
them to the i)ersons attending his death-bed. 
They were tied up with a memorandum which 


declared that they had been prepared in tliat form, 
under advice, to save the legacy’ duties, k in order 
that if probate duty was paid m the first instance 
it might be got back agam in consequence of the 
covenant creating a debt to be paid out of the 
assets : — Held : the indenture was a deed & not a 
testamentary paper. 

The fact that the deed was never delivered to 
any one ; ihat its real natui’e was never stated ; 
that it could be, if not formally revoked, at least 
effectually rendered unavailable, by the mere 
gift of the whole sum in legacies, or by the general 
gift of residue ; all these things show that it is a 
gift to take effect only after the death of testator, 
&, being a gift of real assets so to take effect, but 
not being so executed as the statutci requires, it is 
void (per Cur.). — Jeffries v. Alexander (1860), 
8 H. L. Cas. 594 ; 31 L. J. Ch. 9 ; 2 L. T. 748 ; 24 
J. P. 643 ; 7 Jur. N. S. 221 ; 11 E. R. 562, H. L. 

Annotations : — Refd. He Hobson, Kinloy v. Davidson (1881), 
19 Ch. D. 156. Mentd. Marsh v. A.-G. (1860), 3 L. T. 
615 ; I’atch v. Shore (1862), 2 Drew. & Sin. 589 ; Richards 
V. Davies (1862), 13 C. B. N. S. 69; Brook r. Badley 
(1867), L. R. 4 Kq. 106; Coleman v. Llanelly Ry. & Dock 
Co. (1867), 17 L. T. 86 ; Fox v. Lownds (1875), L. R. 

Kq. 453 ; Cotton r. Imperial & Foiviffii Agency & Invest- 
ment Corpn., 11892] 3 Ch. 15 4. 


Sub-sect. 2. — The Legacy. 

328. Forgiveness of a debt.] — The forgivene.ss 

of a bond debt by will is a legacy, &, as such, is 
liable to the payment of legacy duty ; but where 
a specilic sum is bequeathed or a specific debt 
forgiven, which is knotvn k ascertained at the time 
of testator’s death, legacy duty is not payable 
upon the interest accruing in respect of such debt 
or sum of money, between the time of such death 
k the period when the exors. close their accounts. 
The obligee of a bond, after the death of the 
principal therein, but during the life of the surety, 
who was his brother, made his will, containing the 
following directions relative to the bond : ”1 

hereby forgive the bond debt, both principal k 
interest, due to me, k entered into by J. k my 
brother H., with k for him, for the said J.’s paying 
me the iirincipal sum of £4,000 k interest, at £4 
per cent., etc., k do order the said bond, at my 
decease, to be delivered up k cancelled.” The 
interest upon the bond was paid up to the death 
of testator, whom his brother survived : — Held : 
this was a legacy whereon legacy duty was payable 
by H., testator’s brother, but upon the principal 
sum only, k not in respect of interest accruing 
subsequent to testator’s death. — A.-G. v. Hol- 
brook (1823), 3 Y. & J. 114 ; 12 Price, 407 ; 148 
E. R. 1115. 

329. When irrecoverable by law.] — By 

agreement made in 1794, £8,000 stock was trans- 
ferred by O. to H., upon the terms that 11. should 
repay the money produced by the sale of it or 
replace the stock at the option of O., k in the 
meantime pay interest at the rate of 5 per cent. ; 
the loan was secured by bond, mtge., & a deed of 
covenant. O. k 11. being dead, E. being the 
legatee k heiress, but not the iJcrsonal repre- 
sentative of O., k J. being the devisee of H., J. 
applied to E. to assist him to raise money, which 
E. agreed to do on having a security for the replace- 
ment of the stock. E. accordingly assigned the 
bond mtge., k deed of covenant of 1794, to H. & 
P., by way of mtge., to secure an advance to J., 


PART IV. SECT. 2, SUB-SECT. 1. 

325 L Voluntary deed reserving jnmer 
of revoeaXion.] — A. testamontary Instm- 


inciit is a writiu|!:, in whatever form, 
which remains dormant during the 
life of the grantor, is revocable by him, 
k only comes into operation at his 


death. — A dvooa'I'e-Geneeal v. Ram- 
say’s Trustees (1823), 4 L. J. Ex. 
211.— SCOT. 
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& in consideration thereof, J., in 1842, by inden- 
ture, conveyed to E. the premises comprised in 
the original mtge., together with other lands, by 
way of mtge., with a proviso & covenant to secure 
the transfer to E. of £8,000 stock. E. died, & by 
her will forgave the mtge. debt of 1842 to J. 
Held : the mtge. & covenant of 1842 were not so 
connected with the illegal agreement of 1794, as 
to be usurious & void, &, therefore, legacy duty 
was payable on the bequest. — A.-G. v. IIollino- 
WORTII (1857), 2 H. & N. 416 ; 27 L. J. Ex. 102 ; 
29 L. T. O. S. 184 ; 5 W. K. 684 ; 157 E. R. 172. 

Annotation : — Mentd. Hyaiiis v. Stuart King, [1908] 2 K. B. 
096. 

330. Direction to pay testator’s debts — When 
statute barred.] — Testator by his will declared that 
one-fifth of the residue of his personal estate should 
be divided amongst certain of his creditors named 
in a schedule to his will. The schedule contained 
both the names of the creditors, <fe the debts due 
to them Hispectively /fc/d .* (1) the i)artics so 
named in the schedule were not to be considei’ed 
as legatees, but strictly as creditors, &, conse- 
(luently, the reijrosentatives of such as died in 
testator’s lifetime were cntith'd to tlie be.nelit of 
the will ; (2) the direction so given for ])ayment Of 
these debts prevented the operation of Stat. 
Limitations ; (3) the fund being insuflicient to pay 
the debts in full, &, many of the creditors having 
failed to answer the mast-er’s advertisements, 
their shares were to be applied in further satis- 
factiori of the demands of the creditors who had 
come in, & were not to be distributed amongst 
testator’s next of kin. 

(4) Wliere a testator revives debts which have 
been barred by Stat. Limitations, he may appro- 
priate a specific fund for their payment, <&, if the 
fund is not suflicient, the creditors must take 
ratably. — Williamson v. Naylor (1838), 3 Y. & 
C. Ex. 208 ; 160 E. R. 676. 

Annotations : — As to (1) Consd. I’hilips r. (1841>, 3 

Hare, 281 ; Stevens v. KIur, 11904] 2 Ch. 30. Refd. Can 
V. O’Connor (1851), 18 L. T. O. S. 11 ; Turner v. Martin 
(1857), 7 Do G. M. & G. 429 ; Ashley -u. Ashley (1877), 4 
Ch. D. 757. As to (2) Refd. Courtenay v. Williams 
(1844), 3 Haro, 539 ; Philips v. Philips (1844), 3 Hare, 
281. As to (3) Refd. Wild v. BanninK (I860). L. It. 2 Jflq. 
577 ; Wilson v. Church (1911), 106 L. T. 31. As to (1) 
Consd. Philips v. Philips (1844), 3 Hart\ 281. 

331. When legally extinguished — By bank- 

ruptcy.] — A. & B. having been bkpts. in 1882, B., 
the survivor, in 1851, by his will directed liLs exors. 
<te trustees to pay his just debts, including the 
unpaid in full debts proved under the bkpey., <& 
he directed his exors. to pay to the official manager 
of the bkpey., or to some authorised person to be 
appointed by the Ct. of Ch., in trust for all the 
creditors under the commission so much money 
as would make the dividend on ttie estate equal 
to 20s. in the pound on all the debts so proved : — 
Held : the direction to pay must be regarded as a 
bounty, not only in favour of those creditors who 
survived B., but of represenf-ative of those who 
predeceased him, & the official assignee of the 
joint estate was entitled to receive the amount 
found due to all the creditors, less the amount of 
legal duty. — T urner v. Martin (1857), 7 De G. M. 
& G. 429 ; 26 L. J. Ch. 216 ; 28 L. T. O. S. 349 ; 
3 Jur. N. S. 397 ; 5 W. R. 277 ; 44 E. R. 168, L. C. 

PART IV. SECT. 2, SUB-SECT. 2. 

384 i. Annuity or rentcharge — Out 
of real estate .] — The propriotrix of a 
lauded estate executed a bond of 
annuity in favoui* of her factor, binding 
her heirs & successors in the estate to 
pay him an annuity for his life after her 
decease, declaring her desire that he 
should continue to perform the duties 
of factor without factor foe, but that 
the annuity should be paid to him 


332. Direction to pay debts of another.] — (1) 

Where testatrix bequeathed property in trust “ to 
pay off the debts of her first husband, as it was her 
will that same should be discharged,” & the moneys 
remaining unexpended, to her nephew : — Held : 
the creditors ought to jjay the legacy duty upon 
their several debts. 

(2) The matter having been overlooked in an 
order made by the Ct. of Ch. for the payment of 
the debits : — Held : the exors. who paid the debts 
in full, & then paid the legacy duty, might recover 
the amount from the creditors respectively, in an 
action for money paid to their use. — Foster v. 
Ley (1835), 2 Bing. N. C. 269 ; 1 Hodg. 326 ; 2 
Scott, 438 ; 5 L. J. C. P. 17 ; 132 E. R. 106. 

Annotatwns : — As to (1) Expld. Gudo v. Mumford (1837), 2 
Y. & C. Ex. 445. Consd. Can v. O’Connor (1851), 18 
L. T. O. S. 11. Apld. Turner u. Martin (1856), 3 Jur. N. S. 
397. Refd. Williamson v. Naylor (1838), 3 Y. & C. Ex. 
208. Generally, Mentd. Wright v. Barnewall (1849), 13 
Jur. 1041 ; O’Comiorr. Haslam (1855), 5 H. L. Ca,s. 170. 

333. Direction to pay interest on debt not bear- 
ing interest — Legacy as to interest.] — Cooke v. 
Turner (1850), cited Hanson’s Death Duties, 
6th ed., x>« 472 ; previous proceedings, suh nom. 
(VjOKE V. CllOlAIONDELEY (1849), 2 Mac. & G. 
18, L. C. 

334. Annuity or rentcharge -Out of real estate.] 

— A.-G. V. Jackson, No. 480, post. 

335. .] — I^ands were devised to the 

use, among others, tliat M. should take, from & out 
of the same i)r(uriises, an annuity or yearly rent- 
charge of £500 a year, to be j^aid clear of all taxes 
& deductions, remainder to S. for life, subject to 
the annuity : —Held : the annuity was to be paid 
clear of legacy duty, & was a charge upon the 
land ; &, consequently, vS., who had entered into 
possession under the devise to him, & been com- 
pelled to pay the legacy duty on the annuity, 
pursuant to 1805 Act, s. 5, could not recover it 
again from the annuitant. — Stow v. Davenport 
(1833), 5 B. A Ad. 359 ; 2 Nev. & M. K. B. 805 ; 
110 E. R. 823. 

Annotations : — Refd. Wright v. Baniewall (1819), 13 Jur. 
1041 : He Do Uughtou, De Uoghton i\ Do Hoghton, 
[1895] 2 Ch. 517. 

336. Personalty appointed under power — 
General power.] — A sum of money, appointed by 
will under a i)ower, though not the j^ersonal estiitc 
of the donee of tlie i^ower, is liable to legacy duty. 
Thus, wiiere by a marriage settlement £20,000 was 
vested in trustees, to i)ay tlie dividends to the 
wife’s father for life, & after lus death to the 
husband, with remainder to tiie wife for her life, 
with a power of ai)pointment amongst children, & 
in default of issue, as she should by will appoint, 
in case she died in her husband’s lifetime, or in 
case she should survive him, by deed or will ; 

in default of her appointment, amongst her next 
of kin ; & the wife, after appointing this sum by 
will, died in her husband’s lifetime : — Held : legacy 
duty was pavable thereon . — Re (’holmondeley 
(1832), 1 Cr. & M. 149 ; 3 Tyr. 10 ; 2 I.. J. Ex. 
65 ; 149 E. R. 3.52. 

Annotations : — Consd. A.-G. v. Hertford (1845), 14 M. & W. 
284. Refd. A.-G. V. Stall (1833), 4 Tyr. 14; Platt v. 
Kouth (1810), 6 M. & W. 756. 

337. .]— J. by will directed his real 

estates to be sold & converted into personalty ; &, 

(three months before hia death) 
gratlually to transfer to his nephew’s 
name all the money ho had invested 
on doposlt-receipls, amovmting to 
£4.000, handing tho receipts to his 
nephew who applied the interest in 
I>aying tho rent of a farm hold by tho 
miolo & nephew jointly & for other 
joint purposes. Subsequently the 
\mcle transferred stocks & doboutures 
to tho nephew. No revonuo aocruod 

E 2 


even if ho should cease to act, whether 
from inability or from his servicscs not 
being roquirod : — Held : the annuity 
was a legacy chargeable with legacy 
duty. — Lori> Advocate v. Heid’s 
Ex>X!UTors (1880), 7 R. (Ct. of Sess.) 
483 ; 17 Sc. L. It. 303.— SCOT. 

e. Donatio mortis causa .] — An undo 
who had made a will in favour of 
his nephew, with the view of saving 
inventory & legacy -duties, procooded 
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Sect. 2 . — Legacies and succession U 2 )on intestacy : 

Sub -sect. 2.] 

after giving certain legacies, he thereby vested tlie 
residue in trustees, for the use of his daughter P. 
for life, with power to her to appoint same by 
wiU, but expressly excluding from the benefit of 
that appointment certain persons named or in- 
dicated in liis will ; <te directed, that in default of 
appointment, or so far as such appointment should 
be incomplete, the residue should be held by the 
trustees in trust for the next of kin of 1). This 
power was exorcised by P. by her will, partly in 
favour of the next of kin of I)., & partly in favour 
of other persons: — Held: (1) she must be con- 
sidered to ha^'e had, notwithstanding the special 
exclusions in hei* father’s will, an absolute power of 
appointment, within 179(1 Act, &, consequently, 
legacy duty was payable by her appointees, upon 
the bequests made by her, as being, under sect. 7 
oi that Act , b(*quests made by her out of personal 
estate w hich she liad the power of disposing of ; 
(2) this pj-oix'ity, though subject to her pow'^er of 
disposal, was not so strictly her owm proi^erty, as 
to ivnder it, under sect. 18, liable to probate duty 
under her will, as property which she had died 
I)ossessed of or entitled to.— -D rake A.-O. 
(1813), 10 Ul. & Fin. 257 ; 1 L. T. O. ,S. 382 ; 
8 E. H. 739, 11. L. ; affg. S. C. sub nom. Pla'it r. 
Houth (1810), 3 Beav. 257. 

Avnotatioixs : — As to (1) Consd. JCc Wallo])’s Trust (1864), 1 
JJt' G. J. & hfin. 666 ; Ke I’ower, iV<? Stone, Acworth r. 
Stone, [11)01] U t'b. 651); O’Grady t\ Wilinot, [11)16] 
‘il A. C. 261. Refd. Jic Hoskin’s Ti-usts (1877), 5 Oh. L). 
229; ife llyron’s Settimt., Williams v. Mitchell, [181)1] 
6 Ch. 474 ; JCc Orlehai-, Wynter v. Orlchar, [1908] 1 Ch. 
136. As to (2) Refd. Constance v. Bradshaw (1845), 4 
Bare. 315 ; Ewart v. Ewart (1853), 1 Eq. Bep. 536 ; 
He I’hilbrick's Scttluit. (1865), 5 New Itcp. 502 ; Stamp 
Duties Coinr, v. Stephen, [1904] A. 0. 137. (Jcnerally, 
Mentd. O’Oonnell v. B. (1844), 11 Cl. & Ein. 155 ; Matson 
r. Swift (1845), 14 L. J. Ch. 354 ; Ferry’s Exors. tn B. 
(1868), L. B. 4 Exch, 27 ; He Feanisidcs, Baines v. Chad- 
wick (1902), 72 L. J. Ch. 200. 

338. ___ — Limited power.] — Testator by will, 
directed a settlement of his estates to be executed 
containing a jjower for the tenant for life bjr deed 
or will to charge the estates with an annuity for 
the benefit of his wdfe. The donee by his will, in 
execution of that pow’er, charged the estates with 
the payment of tlie annual sum of £2,000 to 
his wife during lier life in lieu, bar, & satisfaction 
of her dow er, w hich she accepted ; — Held : this 
annuity was “ a gift ” subject to legacy duty 
under 1805 Act, s. 4. not a purchase for a 
valuable consideration. — Hennjkeu (Lord) v. 
A.-U. (1852), 8 Exch. 257 ; 22 L. .1. Ex. 11 ; 20 
L. T. O. S. 130 ; 10 Jur. 1143 ; 155 E. H. 1343, 
Ex. Ch. ; affg , fS. sub nom . A.-G. v . Hennikeb 
(Lord), 7 Exch. 331. 

Annotation FoUd. Sweeting r. Sweeting (1853), 22 L. J. Ch. 

441* 

339. .]^ — Testator gave to liis son 

certain real estates, with power to appoint to any 
woman they miglit respectively marry a jointure 
in bar of dower : — Held : an appointment under 
this power was a gift within 1805 Act, & liable to 
legacy duty. 

It may be a question w'hether, if there were a 
gift of a legacy out of personalty, on a condition 
the pcrfonnance of wdiich would cause something 
to be returned to the personal estate of testator, 
whether there the duty would be payable on the 
whole legacy, or whether there would be a deduc- 
tion in respect of tlie dillerence (Kindeiisley, 

from tho stocks during the few months 
the undo sui’vived, l)nl interest on tho 
debentures was received l)y tho 
nephew’s agent & placed to his credit : 

— Held : in transfeiTlng the sums on 


V.-O.). — Sweeting v. Sweeting (1853), 1 Drew. 
331 ; 22 L. J. Ch. 441 ; 20 L. T. O. S. 288 ; 17 
Jur. 123 ; 1 W. R. 121 ; 01 E. R. 331. 

Annotations : — Refd. Cullen v. A.-G. for Ireland (1860), 12 

Jur. N. S. 531 ; ife Thorlcy, Thorloy r.Massam (1891), 60 

L. J. Ch. 537. 

340. .] — A.-G. V. Astor, No. 33, ante. 

341. Gift under condition.] — Re Kirk, Kirk 

V. IviRK (1882), 21 Ch. D. 431 ; 47 L. T. 36 ; 31 

W. R. 94, C. A. 

342. Annuity in bar of dower.] — Hen- 

NiKER (1 a)rd) V. A.-G., No. 338, aide. 

343. .] — Sweeting v. Sweeting, 

No. 339, anie. 

344. Condition involving repayment to 

testator’s estate — Duty chargeable on balance.] — 

Sweeting v. Sweeting, No. 339, anie. 

345. .] — A manufacturer, by 

his will, gave liis factory <fc business to trustees 
upon trust to carry on the business in conjunction 
with Ids son, & declared that, while the trustees 
should be carrying on the business, each of them 
should receive the annual sum of £250 out of the 
profits thereof, that, while his son should bo 
managing the business in conjunction with the 
trustees, he should be entitled to the said annual 
sum of £250 more : — Held : the sums received by 
the trustees & by tlie son, in pursuance of these 
directions, were legacies, & hable to legacy duty 
under 1845 Act, s. 4. 

It is a gift on condition, which is just as much a 
taxable legacy as a legacy to an exor. for his 
trouble in winding up the estate (Lini>lI!:v, Ij..1.). 

If he could give the subsequent profits of his 
bihsiness, it follows as a matter of course, he could 
give an annuity out of the subsc'quent profits of 
Ids business. Therefore, the subsequent profits 
of his business out of wldch this annuity was to 
come, were beyond all (piestion Ids personal estate 
which he could deal witli. They were, in truth, 
the fruit of the business which belonged to Idrn 
(Kay, L.J.). 

The argument was also ]Uit thus : Supposing, it 
was said, testator liad made a gift of £5,000 to his 
son, not upon condition of his giving valuable 
services, but upon condition of his releasing a debt 
of £2,000 which testator owed him. Then it was 
said, surely the son would not have to pay the 
duty on the whole £5,000. I do not know how 
the office would deal with tJiat. But it seems to 
me probable that he would not. AVhy ? For 
this simple reason : In that case tlu^ residuary 
estate would be increased by the £2,000, which 
othervdse would have to be paid out of it. 'I'lie 
residue would pay increased duty — namely, the 
duty payable on that sum of £2,000, so that if tho 
legatee were made to pay the duty on the whole 
fund, the estate would have to pay the duty twice 
over (Kay, L.J.). — Re Thorley, Thorley v. 
Massam, Re Thorley, Thorley v. Massam, 
[1891] 2 Ch. 613 ; 60 L. J. Ch. 537 ; 64 L. T. 515 ; 
39 W. R. 665 ; 7 T. L. R. 479, C. A. 

Annotations : — Refd. A.-G. v. Wondt (1895), 65 L. J. Q. 13. 

54; Re White, FomicU v. Franklin, [1898] 1 Ch. 297 ; 

Re Salineu, Salmon v. llemutein (1912), 107 L. T. 108 ; 

Baxendalo v. Murphy, [1924] 2 K. B. 494. Mdntd. Re 

White, Fennell v. Franklin (1898), 78 h. T. 770. 

346. Provision of home for chiidren.] — 

A.-a. V. Sharpe (1891), 7 T. L. R. 558, C. A. 

347. Carrying on testator’s business.] — 

Re Thorley, Thori:ey" v. Massam, Re Thorley, 
Thorley v, Massam, No. 345, anie. 

donandi mortis causa Sc not absolute, 
& legacy-duty was duo. — Lord 
Advocate v. Galixiway (1884), 11 
R. (Ct. of Bess.) 541 ; 21 Sc. h. B. 
390.— SCOT. 


deposit-receipt to tho nephew the 
uncle had been moved hy an animus 
donandi, but as there was no change 
in the application of the income, the 
infeicnce was that the animus was 
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348. Legacy to executor — In return for work as 
executor.] — Ro Thorley, Tiiokj.ky v. Mass am, Rr, 
Tiiorley, Thorley v. Massam, No. 315, anic. 

349. Solicitor executor -Profit costs.]-— 

A solr. who Is tho solo exor. & truHt(‘o of a will 
is not entitled to his profit costs of acting as solr. 
to the estate if it turns out to be insolvent, even 
though the will contains tho usual clause empower- 
ing him to charge for work done ; for the clause 
being in effect a legacy of profit costs to the solr. 
he cannot claim it as against creditors. 

It is a legacy, & chargeable as such with legacy 
duty (Kekewich, J .). — Re White, Pennell v. 
Franklin, [1898] 1 Ch. 297 ; 97 U. J. Ch. 139 ; 
77 L. T. 793 ; 49 W. li. 247 ; 42 Sol. .To. 200 ; 
ajfd., [1898] 2 Ch. 217, C. A. 

AnnotationM Consd. He Salmon, Salmon v. Bernstoin 

(1912), 107 L. T. 108. Refd. He Brown, Waco i\ Smith 

(1918), 02 Sol. Jo. 487. 

350. Gift of property of legatee— Election by 

legatee to surrender.] — Under 1799 1805 Acts 

no legacy duty is payable on the value of personal 
estate given uji by one legatee to another under 
the doctrine of election ; but where testator devises 
his own real estate to A., & bequeatlis A.’s personal 
estate to 13., the legacy duty is payable on the value 
of the personal estate so charged on testator’s 
real estate. — IjAIIRIE v. Clutton (1852), 15 Bcav. 
131 ; 21 L. .1. (Ui. 229 ; 19 T>. T. O. S. 313 ; 19 
,)ur. 825 ; 51 E. K. 489. 

Anmtiatiou .‘—Refd. A.-(). v. \N'ym11uim (18(52), 8 Jnr. N. S. 

1182. 

Election generally, sec Equity, Vol. XX., pi). 103 
ei scq. 

351. Legacy to satisfy covenant in marriage 
settlement — Of specific sum.]— Where a father 
covenant/ed in his son’s marriage settlement, by 
will or otherwise, in his lifetime, to settle £3,000, 
to be charged upon all real personal property 
of which h(i should at or immediately before his 
death be seised or possessed, so as, immediately 
after the dec(*as(‘ of the survivor of liimself wife, 
to become well & effectually vested in the trustees 
of the settlement, upon trust for the son’s widow 
& the issue of the marriage : — Held : it created a 
specialty debt, to be proved accordingly in the 
administration of the father’s estate. — Eyre v. 
Monro (1857), 3 K. .1. 395 ; 29 1... .1. Ch. 757 ; 
.30 E. T. O. S. 91 ; 3 .lur. N. »S. 584 ; 5 W. R. 870 ; 
90 E. R. 1124. 

A iinotationa -Refd. Gruliiim r. Wickliam (180;)). ;{2 

L. J. Cli. (5:{9. Mentd. J’ateh V. .‘^horo (18(52), 11 \V. Jl. 

] -12 ; Knays v. (iilmoru (1871), 22 W. B. l(5r». 

352. .] — A covenant in a marriage 

settlement to b(‘queath a legacy of not less than 
£2,500, constitutes a sjiecialty debt for £2,500, <te 
is not merely payable out of such assets as are 
applicable for the payment of legacies. — Graham 
V. Wickham (1893), 1 De G. .1. & Sm. 474; 2 
New Rep. 410 ; 32 L. ,J. Ch. 939 ; 8 L. T. 979 ; 
9 .Jur. N. 8. 702 ; 11 W. R. 1009 ; 49 E. R. 188, 
E. J.J. 

353 . Of share of residue.] — (1) A trustee 

who accepts office at the request of a cestui que 
trust is entitled to be indemnified by that cestui 
que trust personally against all loss which may 
accrue in the proper execution of the trust. 

(2) Notice of a remote contingent liability on the 
part of a testator is not sufficient to prevent his 
exor. from distributing liis residuary estate ; & if 
the exor. distributes with such notice, & the 
liability afterwards ripens into a debt, he will be 
entitled to call on the residuary legatees to refund. 
The exors. of a testator had during liis lifetime, & 
at his request, become trustees of a deed, whereby 
certain shares in an imhmited co. were settled on 
a tenant for life, with remainders over. While 


the CO. was a going concern, & believed to be jicr- 
fcctly solvent, they distributed tho residuary 
estate ; afterwards the co. was ordered to be 
wound up. Large calls were made in respect of 
the shares, & the remaindermen all disclaimed : — 
Held : the trustees & exors. were entitled to be 
indemnified out of testator’s estate, & to call on 
tlie residuary legatees to refund. 

(3) A person who has covenanted to bequeath 
or otherwise provide that a share of his estate 
shall go to the covenantee fulfils liis covenant by 
bequeathing the share to the covenantee, who then 
stands in the same position as any other legatee. 
The above-mentioned testator had, by the settle- 
ment made on the marriage of one of his daughters, 
covenanted to bequeath or otherwise provi(ie that 
a certain share of his residuary estate should go 
to her ; it was by the same settlement agreed 
that such share should be paid to ttie trustees & 
held by them on the trusts of the settlement. 
Te.stat()r accordingly bequeathed the proper share 
to his daughter, & it was paid by the exors. to the 
trustees of the settlement : — Held : the trustees 
were liable to refund equally with the other 
re.siduary legat(‘es. 

The covenant by .T. was simply that he would 
bequeath by will, or otherwise provide, that this 
share of residue should come to Mrs. B. He did 
bequeath it by will, & lie therefore fulfilled his 
covenant. The effect of the bequest by will was 
to make the lady a residuary legatee, nothing 
else (.Jessel, M.R.). 

(4) An exor. who compels a legatee to refund 
can recover only the capital sum which he has i3aid 
to the legatee, without any intermediate income. — 
Jervis v. Wolferstan (1874), E. R. 18 Eq. 18; 
43 E. J. Ch. 809 ; 30 E. T. 4;)2. 

Annotations : — As fo (1) Refd. Fraser v. Murdoeli (1881), C 
App. Oas. 855 ; Hobbs r. Wayct (1887), 36 Ch. D. 256 ; 
Hosegood V. Podler (1896), 66 L. J. B. 18 ; He Nixon, 
dray w. Bell (1904), 73 L. J. Ch. 446 ; Matthews r. lluggles- 
Brise, I1911J 1 Ch. 194. As to (2), (3), & (4) Consd. He 
Knott, Box V. Palmer (1887), 56 L. J. Ch. 318. Refd. 
Whittaker v. Kershaw (1890), 45 Cli. 1). 320. Generally, 
Mentd. A.-G. v. Smith (1892), 66 L. T. 857. 

354. Profits of business.] — Re Thorley, Thor- 
ley V. Mass.am, Re ThoriJ‘:y, Thorley v. Massam, 
No. 345, mile. 

355. Annuity— Charged on property of annui> 
tant.] — A testator devised certain estates to the 
use of trustees for the term of 500 years, &, subject 
thereto, to the use of other trustees, to preserv(^ 
contingent remainders, with remainder to tlui 

I first <fc other sons of C., then an infant, witli divers 
remainders over, he dii-ectcd that the trustees 
of the term should, after paying certain annuities, 
apply so much of the rents profits of the estates 
as they should think fit, not exceeding in any one 
year a certain amount, in aid of another fund, to 
the maintenance education of C., until she should 
attain 21 or marry, & that they should accumulate 
tho surplus rents & profits for tho benefit of 0. 
when she should attain 21 or marry, & if she should 
die under 21 & unmarried, then for the benefit of 
the parties entitled under the subsequent limita- 
tions of the estates, & that upon her attaining 21 
or marrying, they should, during her lifetime, pay 
the surplus rents, after payment of the annuities, 
to her for her separate use : — Held : the sums 
annually applied out of the rents & profits, under 
the trusts of the term, to the maintenance & educa- 
tion of C. until her marriage were not liable to 
legacy duty. — Shirley v. Ferrers (Earl) (1842), 
1 Ph. 167 ; 12 L. J. Ch. Ill ; 9 Jur. 1047 ; 41 
K. R. 595, L. C. 

Annotation : — Distd. Re Do Hoghton, Do Hoghton v. Do 
Hoghton, 11896J 1 Ch. 855. 

356. Out of future profits of business.] — 
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Sect. 2. — Legacies fnul surccssio'n upon iufcstaey : 

Sub-sccis. 2. A' 4. 1 

Thohi.kv, r. M Assam, Lc TjioiUiKY, 

'rnoRinsY V. Massam, No. 'JiTj, ante. 

357. _ . Charged on estate ol another person.] • 

— A tosiator who died in 1870 devised real estate 
to trustees for a term of 500 years, & subject 
thereto, on limitations under wliich A. became 
t-tmant for life. The trusts of the term were to 
raise A, jiay out t>f the rents A profits of tlic estate 
an annuity to the person who should, subject to 
the term, be entitled to the rents A profits ; A 
testator declared that, subject thereto, the trustees 
should, diirinj? 21 years from testator’s death, 
accumulati^ the rents A profits A invest them in 
land to be settled to the same uses ; A after the 
determination of the 21 years should pay the rents 
A profits to the i)erson for the time being entitled 
to the hereditaments comprised in the term ; — 
Held : as A. during the period of 21 years had in 
elTect a mere ciiarge upon the estate of another 
person, legacy duty A not succession duty was 
payable on the annudy . — lie 1)R llooiiTON, De 
Hoohtoy r. De Ucjgiiton, (189()] 1 Oh. 855 ; (>5 

ij. J. (Jh. 528 ; 74 L. T. 297 ; 44 W. R. 550 ; 12 
T. L. R. 804 ; 40 Sol. .To. 402, (h A. 

Annotation : — Mentd. Ttc Llewellyn, Llewellyn r. Llewellyn, 

11911] 1 Ch. 451. 

Donatio mortis causa.] — Sec, 7101c, 1815 Act, 

s. 


Srn-.sEC'i'. 3. — SrccKssioNs ttpon Intestacy. 
S(‘e 1815 Act. s. 2, Sched., Part 111. 


Sun-sECT. 4 . — Personal Estate. 

Conversion generally, see Equity, Vol. XX., 
l)p. 335 et seq. 

358. Proceeds of sale of real estate — Express 
direction to sell — Property taken in specie.] — (1) A 

bequest of real property to trustees to be sold, A 
the profits to be deemed part of the residue of 
testator’s estate, or go in aid, if necessary, of tlie 
rest of liis property, in discharge of his pecuniary 
legacies, given ('ither by Ids will, or any codicil 
thereto, is liable to the legacy duty imposed by 
1808 A(;t, although the residuary legatee took the 
property hi. siahi quo, A the trustees did not con- 
vert it into money by sale, according to the 
directions of flic will, there being no claim to 
render such sale nec(>ssary. 

(2) The subject of such a bequest would be* 
considered, in equity, as piu’sonal property, A 
would go, in case of the legatee’s death, to personal 
ropresentativ(*s. — A.-C. v. 1Ioj.eoud (1815), 1 

Price, 420 ; 145 E. R. 14 51. 


A nnotations : — As to (1) Distd. Jic Evans (18.3.5), 2 Cr. M. A. K. 

2()(). Reid. Ad VDcalA'-CJeucral i\ llanisay’s TniKtecs 
t! ' a’ ’ A.-U. r. Ilandcock (1837), Murp. 

fc H. 159 ; A.-G. r. Mangles (1839), 5 M. & W. 120. 

359. .J — A testator devised, by 

two testamentary jiaiiers, his real A personal 
estates to trustees. In the fiz'st paper he declared 
the trusts, A among others he created a power of 
sale in the following terms : “ To sell A dispose of 
the lands, nulls, teinds, woods, fisliings, messuages, 
tenements, A hereditaments, A others hereby 
generally A particularly disponed to them, etc., on 
such conditions A at such prices as they shall 
think lit.” To render these sales effectual, he 
granted full power to convey, etc. The naper 
then went on thus : ” Declaring always, etc., that 
my said trustees shall by their acceptance hereof 
be bound A obliged, after the sale of the said 
lands, teinds, A others before disponed, which I 
recommend to them to ]je done as soon as con- 


venient after this trust opens upon them, to 
satisfy A pay all my lawful A just debts,” etc. 
Ry a second testamentary paper reciting the first, 
he said that by the recited paper he had disposed 
t>f his heritable A movable I'states to trustees on 
the trusts therein mentioned, A “ Amongst others, 
my trustees are required to turn my means A 
eftects, thereby conveyed in trust, into money ” ; 
A he gave directions accordingly. He further 
directed, that in case he should die leaving an heir 
of his body, his trustees should employ the trust 
funds for the use of such heir ; A that as soon as 
such heir should attain majority or be married, 
the trustees should “ denude themselves of the 
whole trust A funds ” in favour of such heir, but 
to return to the trustees in case of failure of heirs 
of his body, without disposing of the same : — 
Held: (1) the testamentar’y papers must be con- 
strued as amounting not merely to a power of 
sale for the purposes of the trust, but to a direction 
to sell in case testator should die without leaving 
any heir of liis body living at the time of his 
death ; (2) therefore, though in fact the real 

estate was not sold, the positive direction to sell 
rrmdercd it liable to the legacy duty. — -W illiamson 
?>. Advoc^ate-General of Scotland (1843), 10 
Cl. A Ein. 1 ; 8 E. It. 641, H. E. 

Annotations : — As to (2) FoUd. A. -CL r. Lomas (1873), 29 

Ji. T. 749. Refd. A. -CL r. Wyiidham (18(52), 8 Jm-. N. 8. 

1182. 

360. .] — (1) .T,, by his will, gave his 

lands, etc., unto trustees, in trust for the beneiit 
of his children on their attaining the age of 
21 years, A autliorised his trustees to sell such of 
his lands, etc., in the will mentioned as they 
might see fit A to invest the monies in any way 
which might appear unto them best A to pay 
such sums as they miglit think right for the proper 
maintenance A education of the children. In an 
administi’atir)n suit the estates wei‘e din^cted to be 
sold : — Held : legacy duty was payable on the 
proceeds, A succession duty was payable on the 
dower to which the widow w^as entitled out of a 
certain i)ortion of the estate. 

(2) W’here a testator directs a .sale of real estat/C 
or it takes place under* a power, legacy duty is 
payable ; but where jrroperty is sold under the 
direction of the ct., legacy duty is not payable. — 
Harding v. Harding (1861), 2 Citl. 597 ; 7 

,Tui*. N. S. 906 ; 66 E. R. 250. 

Annotation : — .Ls (o (] ) Reid. A.-G. r. Noyi-s (1881 ), 8 Q. IL D. 

125, 

361. — — Failure of purposes of will.] — 

When a will contains an absolute trust for the 
convei*sion of land. A, by reason of the failure of 
the limitations of the proceeds contained in the 
will, testator’s heir takes the undisposed-of 
interest, ho takes it as money, A on his death 
probate duty is payable upon it, although the land 
stUl remains unsold. C. by his will directed his 
real estate to be converted, A the proceeds with 
his personalty to be held in trust for the payment 
of debts A legacies, A, as to the residue, on certain 
trusts which failed. Testator’s heiress, M., be- 
came, by reason of the failure of the last-mentioned 
trusts, entitled to the proceeds of the real estate. 
She died under 21, A at the time of her death the 
real estate was unsold : — Held : the interest which 
M. took as heiress of C. was taken by her as money, 
A probate duty was payable by her administrator 
in respect of it. — A.-O. v. Lomas (1873), L. R. 9 
Exch. 29 ; 43 L. J. Ex. 32 ; 29 L. T. 749 ; 22 
W^ R. 188. 

Annotations : — Consd. Re Ilicherspn. Scales v. Heyhoe, [1892] 

1 Ch. 379 ; A.-G. v. Dodd, [1894] 2 Q, B. 150 Raid. A.-G. 

V. Hubbuck (1883), 10 Q. B. D. 488 : A.-G. v. Ailesbury 

(1887), 12 App. Ceis, 072. Mentd. Re. Hopklnson, Dyson v. 

llopkinson, 11922] 1 (Jh. 0.5. 
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362. .] — Where freehold property is, 

by the doctrine of equitable conversion, to be 
considered as personalty, it is liable to probate &: 
legacy duty. — In the Goods of Gunn (1884), 9 
P. I). 242 ; 53 L. J. P. 107 ; 19 J. P. 72 ; 33 W. R. 
109. 

Annotations: — Consd. A.-G. v. Dodd, [1894] 2 Q. B. 150. 

Refd. A.-G. V. Ailesbury (1887), 12 App. Ca,9. 672 ; Re 

Borfditold, Bercbtold v. Caproii, [1929] 1 Ch. 192. 

363. Direction not imperative.] - A testa- 

tor devised real estates to trustees for the benefit 
of several parties for life, & after their deaths to be 
distributed amongst their children, etc., & the 
will contained a power by which testator directed 
that it .should be lawful for the trustees to sell the 
same, or part, etc., “ as shall appear most ex- 
pedient to any trustee or trustees for the time 
being, towards the management of my property 
^ atlairs.” Some portion was sold shortly after 
testator’s death, because, being suitable for build- 
ing, it was advantageous to the estat e to sell it ; 
A the remainder, after being subject to the trusts 
for ten years, was sold under an order of a ct. of 
equity in a cause : — Held : the mom^y arising from 
neither sale was liable to legacy dutv. — he h’.VANS 

1 . & R. 200 ; 5 Tyr. 00(‘l ; 4 L. J. Ex. 

89. 

Annotations: — Consd. A.-G. v. Siincox (1848), 1 Exch. 749. 

Expld. A.-G. V. Metealfo (IS.'il), 6 Exch. 26. Refd. 

WilliairiHoii v. A.-G. (1843), 10 Gl. & Fin. 1 ; A.-G. v. 

Wyndham (1862), 11 W. R. 185. Mentd. Flotchoi- r. 

Flotcber (1844), 4 Haro, 67. 

364. Duty payable on part sold.] — 

A testator, by his will, after giving certain legacies, 
gave, devised, & bequeathed unto liis exors., their 
heirs, exors., <& administrators, all the rest & 
residue of his estate, real & personal, upon trust, 
at such times as they might think tit, to sell, 
convey, or otherwise convert into money the 
same, or any part- thereof ; &; testator directed 
that all the residue of his estate should be invested 
as it should be realised, & should be divided 
amongst all his children, in such shares pro- 
portions that his son them born should take four 
shares, any other son or sons which he might have 
should take three shares each, & his daughters 
should take two shares each ; but if his son then 
born should die before attaining 21, & without 
leaving issue, testator directed that his next son 
should take four shares, or, if he should have no 
other son, then that his eldest daughter shouhl 
take three shares ; & he directed that in the event 
of any of his children dying under 21 Ac wiihout 
Icaving issue, his or her legacy or share should be 
considered as having lai)scd ; & that in case any 
of liis daughters should marry under 2 1 , his trustees 
should settle her fortune u 7 )on such trusts, etc., as 
were specified in the will of his, testator’s father, with 
respect to certain bequests of personal property to 
the sisters of the said testator therein contained ; 
Ale testator directed that his trustees should have 
full power, in making such sales as in the said will 
were directed, to resort to either public or private 


sale, Ae to buy in Ac re-sell, Ac to defer any sale so 
long as they might think fit, Ac of causing any part 
or parts of his, the said testator’s real or personal 
estate to be valued instead of being sold, Ac of 
allotting such parts to any or either of his the said 
testator’s children at the amount of the valuation, 
as a part of his or her proportion of his residuary 
estate, but to be considered as personal estate, Ac 
subject to the trusts in the said will declared 
respecting such proportions of residuary estate. 
Testator, at the time of his death, had one son Ac 
four daughters. The trustees, after testator’s 
death, sold a large part of the real Afc personal 
estate, amounting to £180,000, Ac caused the re- 
maining part of the residue, which consisted of 
real estate, to be valued, Afc the same was valued 
at £90,000, which was the son’s share of the 
residue, Afc the sums of £45,000 each, amounting to 
£180,000 were the shares of the daughters. The 
trustees allotted the estate wliich had been so 
valued at £90,000 to testator’s son, at the amount 
of the valuation, Ac retained the sum of £180,000, 
the proceeds of the part which had been sold, for 
the benefit of the four daughters : — Held : legacy 
duty was payable upon tlie amount of the part 
wliich was actually sold, but not upon the part 
wliich the trustees had allotted to testator’s son, 
under the discretionary power contained in the 
w’ill. — A.-G. V, Mangles (1839), 5 M. Ac W. 120 ; 
2 Horn Ac H. 74 ; 3 Jur. 981 ; 151 E. K. 52. 

A nnototions : — Apld. A.-G. V. Siincox (1848), 1 Exch. 749. 

Refd. Baxter v. Brown (1845), 7 Man. & G. 198 ; A.-Q. v. 

Wyndham (1862), 11 W. 11. 185 ; A.-O. v. Ailosbury 

(1885), 14 Q. B. D, 895. 

365. .] — Where real estate was de- 

vised to trustees, in trust to convey the same unto 
Ac among certain iiersons mentioned in the wdll, 
in equal proportions, in severalty ; Ac, for the 
purpose of such division Ac partition, the trustees 
were empowered from time to time to sell all or 
any part of the devised estates, Ac were to stand 
possessed of the money to arise from such sales, 
in trust for the same persons, share Ac share alike ; 
Ac the trustee.s, accordingly, for the purpo.ses of the 
trust, sold the whole of the devised estates — 
Held : this was “ real estate directed to be sold,” 
within 1815 Act, Sched., Part III., Ac legacy duty 
was payable upon the i>roceeds of such sale. — 
A.-G. V. SiMCOX (1848), 1 Exch. 749 ; 18 L. J. Ex. 
(fl ; 10 L. T. O. S. 420 ; 154 E. R. 319. , 
Annotations : — Refd. A.-G. V. Metcalfe (1851), 6 Exch. 26 ; 

A.-G. ^\ Wyndham (1802), 8 Jur. N. S. 1182. 

366. Beneflciary electing to take as 

money.] — Testator devised to trustees Ids real 
estate in W., upon trust, out of the rents to pay M. 
an annuity of £50, Ac upon further trust, to pay to 
his grandson the rents for his life, Ac after his 
decease, upon trust for his children Ac in default of 
such issue, testator gave all his estates to his 
nephews, their heirs & assigns, for ever, subject 
to the said annuity, provided that it should be 
lawful for the trustees, if thought beneficial to do 
so, to sell his real estate in W., Ac testator directed 


PART IV. SECT. 2. SUB-SECT. 4. 

368 i. Proceeds of sale of real estate — 
Direction not imperative.] — Testator 
conveyed his whole estate, heritable 
& movable, to trustees ; the free 
residue, after payment of debts Sc 
legracles, to he divided between his 
children In equal shares. The trustees 
had power either to sell or retain the 
property as they should consider 
advantageous, & if they resolved to 
dispose of It, power to invest the 
proceeds. The trustoes sold the pro- 
perty at different times, & as funds 
were realised they paid in money to 
the children. The remainder of the 
fund was held by the trustees for 


behoof of testator's surviving daughters 
Sc party lent on heritable securities : — 
Held : the trustees having an ample 
& absolute discretion conferred upon 
thorn by testator, the character of his 
succession was made dependent on 
their resolution, & they having in 
exorcise of their powers, converted the 
estate. It became liable to legacy duty. 
— Advocate -Gbneraj. v. Hamilton 
(1856), 18 Duul. (Ct. of Sess.) 036. — 
SCOT. 

f. Bui conversion into 

money the fair meaning of the deed ,] — 
To warrant the imposition of legacy 
duty, an express direotlon by the 
testator to trustees to sell Is not 


indispensable, but a power to sell 
becomes eis imperative as an express 
direction, when converting into money 
is the fair meaning of the deed. — 
Advocate -General v. Blackburn’s 
Trustees (1847), 10 Dunl. (Ct. of Sess.) 
166.— SCOT. 

g. Option given to legatee — 

To buy the real estate — Or take it as 
part of his share,] — A trustee directed 
that the residue of his estate should 
he divided among his four sons. Part 
of the residue consisted of heritable 
property, which it was declared the 
eldest son should be entitled to take 
at a speclflo price or value, to be paid 
by him to the trustees, or imputed 
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Scci. 2. — Legacies axd suevotsion upon inteslacy : 

Sub-sect. 4.] 

that the purchase-monies should be invested by 
the trustees in the purchase or on mtge. of other 
lands in the counties of 8. or D., which lands should 
be settled to the same uses ; <fc until the money 
arising from such sale should be so invested, the 
trustees should place in it the i3ublic funds, or on 
govt, or real securities in England. Testator 
died, leaving his grandson then an infant, & his 
nephews him surviving. The trustees filed a bill 
in Chancery to establish the trusts of the will & 
take the usual accounts, & a decree was made 
accordingly. The master by his report, found 
that there were no debts due from testator. Sub- 
sequently, the t rustees presented a petition in the 
cause, stating tliat they were desirous that the 
estate in W. should be sold, <fc the proceeds laid 
out in the purchase of other lands as directed by 
t he will & praying that it might be referred to the 
master to inquire whether it would be for the 
benefit of the infant grandson that the estate 
should be sold. An order having been made, the 
master by his repoi't found that it would be bene- 
ficial to sell the estate ; & in pursuance of an order 
of the ct. it was sold, & the proceeds laid out in 
the purchase of Dank annuities. The grandson 
afterwards died without issue, <te tlie interest of 
the nephews expectant on his decease vested in M. 
By a decree in tin? cause, legacies & costs were 
ordered to be paid, &; the residue of the Rank 
annuities transferred to M. ; — Held : the fund was 
not subject to legacy duty, since the person entitled 
to it did not take it as i^ersonalty under the will, 
but in consequence of his election to receive a 
gift of real estate in the shape of money. — MuLtis 
V. Jennings (1853), 8 Exch. 830 ; 1 C’. L. K. 000 ; 
155 E. II. 1589 ; sitb nom. Heaij: v. Knight, 
Mules v. Jennings, 22 L. J. Ex. 358. 

367 . — — — Prior to the alteration of 

the law legacy duty was not chargeable upon real 
estate except where its conv^ersion into pereonalty 
took place under some imperative trust or direction 
to that effect, lienee, where the conversion was a 
thing done at discretion, for the convenience or 
benefit of the parties, the claim of the Crown did 
not arise. In such cases the words “ to pay ” did 
not necessarily denote conversion. They might 
be taken for to transfer.” 

As to th(! power of varying the securities, I must 
observe, that wliere such a power is not imperative 
on the trustees, but is to be exercised for the con- 
venience & benefit of the parties, conversion, in 
the sense meant by the statute, does not take place 
(Lord 8t. Leonards). — Advocate-Cenerai. v. 
Smith (1851L 1 Macq. 700, 11. L. 

Annotation : Reid. A.-G. v. Wytidham (1862), 7 L. T, 386. 

368. ^ Direction to sell & invest in other real 
estate.]— M ui,es v. .Iennings, No. 360, ante. 

369. — — Sale by order of court.]--(l) The 

Legacy Duty Acts are to be construed strictly, & 
m favour of the subject. 

(2) A will empowered the trustees, with the 
cogent of A., to sell the real estate, & invest a 
sufficient sum to answer two annuities. The 
rents being deficient to pay the annuities, the ct. 
ordered a sale out of the produce <te £20,000 
^^ols were purchased to provide for the annuities. 


estate — Bought 

Testator, who 


residue : son^hoosiuK eldest son elected 

to take the lands, it wS d&GcU?d t w the property ; the value put 

each of tholyounger sons should have was accounted 

the same option ; iS the of residue divided among 

none of them “choosing to take the sSn's Zre\&^^ 
property, that it should be sold & ?”^®il.^^^r^?,®Propert,y was conveyed 

the i>nce divided along witli t he rest 


Ijegacy duty being claimed on the corpus of the 
Consols : — Held : the validity of this claim de- 
pended on whether the sale had taken place 
under the general jurisdiction of tliis ct., or under 
f-he power in the will, iSc the ct. having held the 
former, determined that no legacy duty was pay- 
able. — Hobson v. Neajas (1853), 17 Beav. 178 ; 

1 Eq. Hep. 105 ; 51 E. R. 1001 ; previous proceed- 
ings^ 8 Exch. 308. 

Annotations: — Refd. Harding v. Harding (1861), 2 GilT. 

597. Mentd. Armytage v. Wilkinson (1878), 3 App. Cas. 

355. 

370. .] — Harding v. Harding, No. 

360, ante. 

371. Purchase-money of real 
under option given by testator.] 

died in 1811, by liis will gave all liis freehold & 
copyhold lands to his three nieces, as tenants in 
common in fee sirniile, subject to certain provisoes 
in case of marriage with the further proviso that 
liisl nephew should have the option of becoming 
the purchaser of the whole in fee simple at the 
rate or price of £10,000 £3 per cent. Consols ; &; 
that upon his said nephew investing the sum of 
£10,000 Consols in the name of himself & other 
trustees to be appointed by his said nieces, that 
then k> from thenceforth, the use in the said will 
before limited to the said nieces in the said lands 
.should absolutely cease & determine, & the said 
lands should foithwitli be A: enure to the only 
absolute use of his nt‘i)bew, <k that then <k from 
thenceforth bis said nieces should, on request of 
Ids said nephew, convey the said lands to the use 
of his said nephew ; testator further declared 
that the said nepb(?w <k such other persons should 
thenceforth stand possesseni of the said £10,000 
£3 per cent. Consols in trust for his said three 
nieces, & that after the marriage of all of them, or 
the death of the survivor of them, the said trustees 
should transfer the said piincipal £10,000 to his 
said nieces & their respective exors., adndnistra- 
tors, & assigns, in three equal shares. The 
nephew in the year 1812, having exercised the 
option given Idm by testator’s will, entered into 
the possession of the estates, forthwith thereupon 
transfewed the sum of £10,000 Consols into th(? 
names of lurnself & two others as trustees for 
testator’s said niec(!S. The said m'pbew Kurviv’^e«I 
both his co-trustees, & died, leaving deft., bis only 
son <fc heir-at-law A (‘xor. undtu- Jus will, him 
surviving who proved Ids father’s will, A. thereby 
became sole trustee of the .said £10,000 Consols 
upon the trusts declared by testator’s will : — 
Held : a duty at the rate of £2 lO.s. per cent, 
upon the said sum of £10,000 Consols became pay- 
able upon the transfer thereof into the names of 
the trustees as directed by the said will, & deft, 
was liable for that duty. — A.-O. v. Wyndham 
(3802), 1 H. & C. 503; 1 New Hep. 100; 32 
L. J. Ex. 1 ; 7 L. T. 380 ; 8 Jur. N. 8. 1182 ; 11 
W. B. 185 ; 158 E. II. 1008. 

372. Mortgage debt —Secured on property de- 
volving on legatee.] — A. made a mtge. in foe to 
secure a sum lent to him by the trustees of Ids 
marriage settlement. On his death, his daughter 
became entitled to the equity of redemption of the 
mortgaged estate as his heir, &, under his marriage 
settlement, to the mtge. money. The trustees 
then conveyed the estate to her, subject, expressly, 


to him :~JIelU : the trustoo having 
convoyvd tho estate in pursuance of the 


directions of the trustee, legacy duty 
was not payable ou its value. — Lord 
Advocate v. Mkiklam (1860), 22 
Dunl. (Ct. of Soss.) 1427.— SCOT. 

h. Estate, pur autre vie — Descending 
to heir — Not chargeable with duty.] — 
JM. F. having an annuity for his own 
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to the equity of redemi^tion, Sc did not release her 
father’s covenant for repayment of the mohey. 
Afterwards she granted an annuity to M., &, as a 
security for it, conveyed the estate & assigned the 
money to a trustee for him. By her will she de- 
vised the estate, but did not dispose of her personal 
estate : — Held : the money was subject to pro- 
bate & legacy duty. — Swabey v. Swarey (1848), 
15 Sim. 502 ; 11 B. T. O. S. 110 ; 12 .lur. 088 ; 00 
E. R. 714. 

Annoiatwn : — Refd. Re French -Brewster’s Scttlmts., Walters 

r. French -Brewster, [15)04 J 1 Gh. 713. 

See, now, Customs Sc Inland Revenue Act, 1888 
(c. 8), 8. 21 (2). 

373. Tolls of lighthouse.] — The profits arising 
from the tolls received under a grant of a light- 
1 louse, are in the nature of realty, & not liable to 
either probate or legacy duty. — A. -Cl. v, .Tones 
(1849), 1 Mac. & (1. 574 ; 1 H. <te Tw. 493 ; 19 
L. .1. Ch. 200 ; 14 L. T. O. S. 287 ; 14 Jur. 379 ; 
41 E. R. 1388, L. C. 

Annotations : — Mentd. Myers v. Perigal (18.'>2), 2 De G. M. & 

G. 599 ; Re Christmas, Martin v. Lacon (1886), 33 Ch. L). 

332 ; Re David, Buckley v. 1 loyal National Life Boat 

Institution (1889), 41 Ch. D. 1G8. 

374. Capital sum to be raised out of settied real 
estate — To which legatee entitled on testator’s 
death.] — Lord E. & lus .son, by a deed of 1800, 
conveyed to trustees cert^ain real estates, to the 
use, subject to a term to secure a rentcharge of 
£2,000 to the son during their joint lives, of 
liord E. for life, with remainder to the son for life, 
with remainder to the first Sc other sons of the latter 
in tail, with remainders over ; with a joint power 
to revoke such uses & declare others. By a deed 
of 1814 they executed the power. This deed 
recited, that Lord E. was not possessed of personal 
estate suOicient, in the event of his death, to dis- 
charge all tlie debts he might probably owe, & 
such legacies as he might bequeath, without a 
sale of his family Sc other pictures, plate A other 
articles of a similar natui’e ; & that, therefore, 
tlie son had agreed, for the accommodation of 
Lord E., to join him in charging the said lands 
with a sum of £50,000, to be raised after the death 
of liord E., & appUed in augmentation of his per- 
sonal (estate ; <fe that Lord E. had agreed in chang- 
ing the estates with £20,000, to be raised, after liis 
dc'ath, for the use of his son ; & that it was agreed 
that tlie pictures, etc., should be assigned to 
trustees. The deed then contained a revocation 
of th<^ former uses ; Sc it was thereby directed, 
that the said e.states should be Sc remain to the 
use of the trustees, in trust {inter alia) witliin six 
months after the death of Lord E., to raise by sale 
such sum not exceeding £50,000 as should be neces- 
sary to make good the deficiency of the personal 
estate of Lord E., in payment of Ids debts & 
legacies. Sc in aid of the same. The estates were 
then settled as before to the use of Lord E. for 
life, with remainder to his son & his issue, with 
remainder in undivided third parts to Lord E.’s 
three daughters. Lady S., Lady 0., Sc another 
daughter for their lives respectively, with re- 
mainder to their sons in tail ; Sc Lord E. assigned 
all his pictures, furniture, etc., to trustees, to go, 
for the most part, as heirlooms. Lord hi. by Ms 
will, gave, amongst other legacies, to Ms exors. 
two sums of £10,000 each, in trust for Ms daughter 
Lady S., the wife of Lord S., the same to be 
subject to her appointment. The son died without 


Issue in the lifetime of his father, whose personal 
estate, after his death, was not sufTicient for tlu*, 
payment of his debts Sc legacies, without a part 
of the said sum of £50,000, out of which it was 
necessary to provide for payment of the legacies 
to Lady S. Common recoveries were suffered, Sc 
the estates tail in the lands thereby barred. Sc 
partition was made, one share being limited to such 
uses as Lady S. Sc her husband. Sc their eldest son, 
or the survivors of them, should jointly appoint ; 
Sc it was agreed that, instead of raising the legacies, 
they should be charged upon the estates in proper 
proportions. The sums apportioned to the lands 
taken by the other daughters Sc their sons were 
at once paid to the trustees, leaving a large amount 
to be charged. Sc which was charged on Lady Sy 
own share of the estates so limited as aforesaid, 
the same being secured by means of a term created 
for the purpose, Sc vested in trustees. Lady H., by 
virtue of the power in her father’s will, appointed 
by deed the sums received by the trustees on 
account of her legacies to her husband, Sc directed 
that the residue should be paid to such person as 
she should thereafter appoint. Sc, in default of 
appointment, then to her husband ; Sc she died 
without having made any further appointment. 
Lord S. Sc his son, by deed, conveyed the estates 
subject to the said term, to the use of themselves 
Sc the survivor in fee. On the death of Lord S., his 
son became seised of the said estates. Sc, as resi- 
ducary legatee of Ms father, entitled to the residue 
of the legacies charged thereon ; Sc he called upon 
the trustees to surrender the estate in lieu of 
selling it to realise the amount charged upon it. 
This was done. Sc thereby the demand of the 
trustees became cxting\iished ; Sc that extinguish- 
ment took place before 1845 Act: — Held: (1) 
legacy duty was payable upon all the legacies, 
under 1815 Act ; (2) the £50,000 stipulated for by 
testator as a fund for the }>aymcnt of his debts Sc 
legacies, was personal estate ; (3) the fact, that 
the legacy, Sc the land upon which the legacies 
were charged, had devolved upon the same person, 
whereby it became unnecessary for the trustees to 
realise the money by the sale of the land, was 
equivalent to a satisfaction of the legacies witMn 
Sched., I’art III., of the latter Act. — A.-G. v. 
Metcaij^’E (1851), (i Exch. 20 ; 20 L. .1. Ex. 329 ; 
10 L. T. O. S. 417 ; 155 E. R. 439. 

Annotation As to (1) & (3) Distd. A.-G. v. Astor, [1922] 

2 K. B. 051. 

375. Partnership share in real estate.] — I^egacy 
duty is payable upon the share of a deceased part- 
ner, a domiciled Englishman, in the proceeds of 
freehold property in Bombay used for the purposes 
of the partnership, & forming a partnership asset. 
— Forres v. Steven, Mackenzie v. Forbes (1870), 
L. R. 10 Eq. 178 ; 39 L. J. Ch. 485 ; 22 L. T. 703 ; 
18 W. R. 686. 

Annotations : — Consd. Re Stokes, Stokos v. Ducroz (1890), 

62 L. T. 176 ; Re Borchtold, Berchtolil v. Caprou, il923J 

1 Ch. 192. Retd. A.-G. V. Ailosbury (1887), 12 App. Cas. 

672. Mentd. A.-G. v. Lomas (1873), L. R. 9 Exch. 29 ; 

In the Goods of Ewing (1881), 6 P. D. 19 ; A.-G. v. Hub- 

huck (1884), 13 Q. B. D. 275. 

376. Property abroad.] — J., testator in this 

action, who died in Sept. 1890, domiciled in 
England, for many years previous to his 
death carried on the business of sheep -breeding 
in partnership with his brother R. in New 
Zealand. Part of the partnership property 


life, assigned it to D. J. & his heirs ; 
D. J. having died intestate in the life- 
time of M. F. : — Held : the annuity 
descending to his heir-at-law, & not 
being distributable amongst his next 
of kin, the administrator de bonis non 
of D. J. was not chargoablo with duty 


in respect thereof. — R. Norrkys 

(1852), 18 L. T. O. S. 352. — IR. 

k. Profits arising from business.] 
— Testator by hls will provided for his 
business being carried, on & eventually 
being acquired by certain of his 


employees. After paying depreciation 
& interest on testator’s capital, 90 per 
oont. of the profits was to bo retained 
in certain shares on behalf of the em- 
ployees & used as a fund te pay out 
testator’s capital, & the remaining 
10 per cent, was to be pal^ to them in 
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Si'vi, 2. — TA’ffavirs ayid mcccsfiion upon inicfitacy : 

4, Sd-O.J 

consisted of a freehold estate of 29,000 acres 
in New Zealand known as ilio Milbourao 
estate. 13y articles of partnership dated Feb. 14, 

1879, made between testator & K., it was agreed 
that the Milbourne estate should be forthwith 
sold in tlie manner which the parties should 
mutually agree upon, A the. articles contained 
provisions for sale in cast; of no agreement & for 
carrying on the partnership. 11. died in Jan. 

1880. Testator was entitled to four-sevenths of 
the partnersliip property. No sale of the estate 
w'as made in his lifetime or in that of testator. 
By his will testator gave his four-sevenths shares 
in the said Milbourne estate to trustees upon trust 
to sell, with powers of management till sale, &, 
subject to the i)ayraent of an annuity, & of the 
income of one-seventh to tlie widow of R. during 
her life, to divide the proceeds & the produce till 
sale among tliii-teen charities. An administration 
action was commenced in 1 881 . The New Zealand 
property had never been sold, but the income had 
from time to time been paid into ct.. Under an 
order made in Apr. 1888, the funds then in ct. 
had been divided, & legacy duty had been paid 
upon the moneys arising from the New Zealand 
estate. The duty had been paid under an arrange- 
ment that it should be repaid if it was ultimately 
decided not to be payable. The Governors of the 
Jjondon Hospital, who had been appointed to 
re]u*eserit the ()ther charities, presented a petition 
asking for distribution of the fund which had 
accumulated in ct. since Apr. 1888, without pay- 
ment of legacy duty, on the ground that being 
proceeds of real estate in New Zealand, it was not 
subject to English legacy duty : — Held : testator’s 
intere.st in the property whether regarded as a 
share in land agreed to be sold by the articles of 
partnersliip or as a share in partnersliip projierty, 
was personal A movable property, <k, therefore, 
subject to legacy duty according to the law’ of 
testator’s domicil. — Re Stokes, Stokes v. Docroz 
(1890), 02 L. T. 170 ; .‘18 W. R. o3.7 ; 0 T. L. li. 
1.54. 

h<‘rcUtold V. Capron, 

See, generally. Partnership. 

377. Estate pur autre vie -1796 Act, s. 20.] — 

A testatoi' gave* a rent charge, to issue out of lands 
in England, to A. for life, A direct<!d that after 
h(‘r death it shouhl be continued, & equally divided 
between B., C!., A: D. during their lives & the life 
of the longest liver. B. died domiciled abroad, 
leaving an English wall, by wdiieb she disposed of 
her personal estate. On the death of A., who 
was survived by 0. A D., the Crown claimed from 
14. s exors. legacy duty in respect of B.’s third 
share of the rentcliarge ‘.— Held : such duty was 
payable, for the interest in the rentcharge which 
.r* ! exoi-s. was, by Wills Act, 1837 

(c. 20), an estate jmr aulrc vie, applicable by law 
in the same manner as personal estate,” &, there- 
ore, fell within 1796 Act, s. 20, & it was not exempt 
Horn duty by reason of B.’s foreign domicil, inas- 
much as, although it was by law applicable in the 


same maimer as personal estate, it was not by any 
of the statutes made personal estate, but was 
realty not following the person. — Chatfierd v. 
Bkrchtolut (1872), 7 Gh. App. 192; 41 E. J. Ch. 
25.5 ; 26 E. T. 267 ; 20 W. R. 401, L. JJ. 

Annotaiion : — Refd. Re Berohtolil, Borchtold v. Capron, 
[1B23] 1 Uh. 192. 

378. Real property notionally converted to 
personalty.] — In the Goodes of Gunn, No. 302, ante. 

Sub-sect. 5. — Tran.smitted Interests. 

379. Interest passing after death — Power of 

appointment — Failure to appoint.] — A.-G. v. 

Maekjn, No. 895, po.st. 

380. Interest passing before death — Effect of 
1853 Act, s. 14.] — By sect. 14 of the above Act 
it is enacted that where the interest of any suc- 
cessor in any personal propeHy shall, before he 
shall have become entitled thereto in possession, 
have passed by reason of death to any other suc- 
cessor, then, one duty only shall be paid in respect 
of one interest A: shall be due from the successor 
who shall first become entitled thereto in pos- 
session. A. by his will gave to trustees £10,000 
upon trust for B., then the wife of C., & after her 
death upon trust for all her children who should 
attain 21 years. B. had seven children who 
attained that age, two of whom, D. & E., died in 
the lifetime of their parents, intestate, whereby 
their father, C'., became their next of kin, Ac en- 
titled beneficially to the one-seventh share of the 
legacy of £10,000 expectant upon the death of 
their mother, B. Their father, G., never took 
out lettps of administration, but liimself died in 
the lifetime of his "wife B., A: by his will surviving 
children became entitled to his residuary personal 
estate upon which the sum of £448 lO.'j. 4rf. was 
paid, being at the rate of 1 per cent., Ac was paid in 
respect of the beneficial acquisition of his surviving 
children of his r(;siduary personal estate, Ac which 
includ(;d the reversionary value of the two- 
seventh parts of the legacy of £10,000 to wliich 
he was entitled as next of kin of his children i). Ac 
E., Ac in respect of wliich two-seventh parts no 
legacy or .succession duty had been paid by G. 
Upon the subsequent death of B., P., who was one 
of the exors. under the will of G., obtained letters 
of administration of the estate Ac efiects of D. Ac E., 
so as to enable him to receive A: givi* a good dis- 
charge; for t heir two-seventh shares : — Held : 
sect. 14 of the above Act did not apply to such a 
case, Ac legacy duty was payable; in respect of the 
beneficial acejuisition by G. of the two-seventh 
shares eif 1). Ac E., as well as a similar duty in 
respect of the transmission of tlie same shares by 
the will of G. — A.-G. v. Gleave (1873), 31 L. T, 86. 


the ^mo shares. When the testator’s 
capital was paid out, the business was to 
belong to the employees, but no Interest 
was to vest in them till then. 

After the business had iioon carried 
some yeai-s & a largo sum 
paid to the employees under the 10 
per cent, provision, the Inland Revenue 
claimed from tho trustees legacy dutv 
thereon •—Held : legacy duty was due, 
the sum being a gift under the will of 


Hub-selt. 0. — Who is the Legatee or 
Successor. 

381. Gift In confidence— Where no trust im- 
posed.] — ,E bequeathed to his wife, sundry 
specific chattels, “to be finally appropriated as 
she pleased,” together with the sum of £4,000 in 
money. This sum, however, he recommended 


the testator & not remuneration. — 
Inland Revknuk t;, Dicks’ Trustees 
(1907), 44 Sc. L. K. 567. — SCOT. 

PART IV. SECT. 2, SUB-SECT. 5. 

1. Interest passing after death.]— It 
18 not necessary, in order that legacy 
duty should be payable in respect of 
the personal estate of any person, that 
person should have acquired in 
his lifetime, a present right to receive 


tho fund charged. — A.-G. v. Maxwell 
(1860), 10 I. C. L. It. 262.— IR. 

m. .] — Ewing’s Trustees r. 

Mathieson (1906), 44 8c. L. R. 12.— 
SCOT. 

PART IV. SECT. 2, SUB-SECT. 6. 

n. Gift to persons to he chosen hy 
trustees — Trustees not successors .] — 
Loud Advocate v. Nisbet’s Trustees 
(1878), 15 8c. L. It. 608.— SCOT. 
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her to divide, Sc then named the parties Sc their 
i es])ective sums. "J'he lower ct. hold that testator’s 
wife had not a bare discretionary power, but that 
iJiesc precatory words created a trust, & that the 
gifts to the several individuals named in the will 
were subject to the legacy duty. On appeal ; — 
Held : where a testator recommended the par- 
ticular mode of disposing of a benefit which but 
f<)r such recommendation would have been an 
absolute gift, that word, unless controlled by the 
context would render it a precatory trust ; but as 
that construction commonly defeated testator’s 
intention, the doctrine would not be extended 
beyond the limits assigned to it by decided cases, 
<& no legacy duty was payable on the sum of 
£4,000 given by testator to his wife. — W hite v. 
Briggs (1840), 15 L. J. Ch. 182 ; 6 L. T. O. 8. 477, 
L. C. 

382. .] — A devise to exors. in full 

confidence, but without imposing any trust or 
obligation enforceable either at law or in equity 
or otherwise, that they will apply a sum of money 
in a particular manner, does not create a trust 
upon which legacy duty will be payable. — Re 
Martineau (1884), 48 .1. P. 295, D. C. 

383. Gift of Indefinite sum in trust — Beneficiary 
legatee to extent of benefit received.] — A testator 
made his will in the following terms : “I give & 
bequeath all niy property, of whatsoever dtjscrip- 
tion, to my wife, for the maintenance of herself, 
Sc our children,” naming seven in number, ” & I 
constitute my said wife to be sole extiix. of this 
my will,” etc.; — Held: a trust was thereby 
constituted for the benefit of the children. Sc the 
extrix. was bound to deliver an account to tlie 
legacy duty ofTice.— hJe Harris (1852), 7 Exch. 
344 ; 21 L. J, Ex. 92 ; 18 L. T. O. S. 278 ; 155 
E. R. 980. 

384. .] — A testator devised real 

estate to trustees upon trust in a certain event, 
which happened, to apply the whole or so much of 
the net income as the trustees in their absolute Sc 
uncontrolled discretion might deem right for the 
maintenance of A. The trustees in the exercise 
of their discretion applied a portion of the income 
to A.’s maintenance & intended to continue so 
applying it from time to time : — Held : each such 
application, as Sc when the income was so applied, 
became Sc would become a legacy to A. in respect 
of which succession duty was Sc would be payable. 
— A.-G.i;. Wade, [1910] IK. B. 703; 79L..I. K.B. 
509 ; 102 L. T. 494. 

Compare No. 340, ante. 

385. Gift to personal representatives — Of named 
person — Beneficiary as cestui que trust.] — Where 
a bequest is made by A. to the exors. of B., such 
exors. hold it in trust. Sc to be administered as 

E ait of B.’s assets. The persons who take it 
eneflcially take as cesiuis que trust Sc not as per- 
soncB designatcBy Sc it may belong either to the 
creditors, or the pecuniary or residuary legatee or 
next of kin of B., according to the circumstances. — 
IX)NG V. Watkinson (1852), 17 Beav. 471 ; 51 
E. R. 1116 ; sub uom. Long v. Watkinson, 1a)NG 
V. Long, 21 L. J. Ch. 844 ; 19 L. T. O. S. 309 ; 16 

Jur. 235. 

Annotations: — Consd. Webb v. Sadler (1873), 8 Ch. App. 
419 : Ee Qay, Clay v. Clay (1885), 54 L. J. Ch. 648. 
Refd. King V. aeaveland (No. 2) (1858). 26 Beav. 166 ; 
Ee Thompson, Machell v. Newman (1886), 55 L. T. 85 ; 
Ee Bosanquet, Unwin v. Potre (1915), 85 L. J. Ch. 14. 
Mentd. Dixon v. Dixon (1857), 24 Beav. 129 ; Holloway 
r. Kadoliffe (1867), 23 Beav. 163 : Re Seymom’s Tensts 
(1859), John, 472 ; Re Wilder's Trusts (1859), 27 Beav. 
418 ; Julor r. Juler (I860), 30 L. J. Ch. 142 ; Leak t>. 
Maodowoll (No. 2) (1863), 33 Beav. 238. 

386. Falling legatee — Predecease of 

legatee.] — A. bequeathed one-third of the residue 


of her estate to B., &, failing liim, to liis exors. Sc 
representatives. B. pre-deceased A., leaving a 
will under which he appointed exors. The Crown 
having claimed, in addition to the inventory duty, 
called in England probate duty. Sc legacy duty 
paid by the exors. of A.’s will a second inventory 
duty Sc legacy duty from B.’s exors. on one-third 
of A.’s residue, on the ground that it had been 
disposed of by B.’s will ; — Held : the Crown was 
not entitled to the duties claimed, the property 
not being the personal estate Sc effects of B. 
witliin the statutes. — Lord Advocate v. Bogie, 
[1894] A. C. 83 ; 63 L. J. P. C. 85 ; 70 L. T. 533 ; 
6 R. 98, II. L. 

Annotations: — Folld. A.-G. v. Loyd, [1895] 1 Q. B. 496. 

Distd. Ee Scott, [1901] 1 K. B. 228. Refd. Ee Bosatiqtiet, 

Unwin v. Petro (1915), 85 L, J. Ch. 14. 

387. .] — Testator bequeathed 

his personal estate to his brother. Sc in case of his 
death in testator’s lifetime directed that it should 
go Sc be paid to his brother’s exors. or administra- 
tors as part of his personal estate as if his brother 
had survived him Sc died immediately after him. 
Testator’s brother predeceased testator, leaving a 
will under wliich ho appointed exors. 

The Crown having claimed, in addition to the 
probate Sc estate duties j^aid by testator’s exors., 
a second probate duty Sc, estate duty from the 
exors. of his brother’s will : — Held : the brother’s 
exors. wore not chargeable with the duties claimed. 
—A.-G. V, Ix)YD, [ 1895] 1 Q. B. 490 ; 61 L. J . Q. B. 
365 ; 11 T. L. R. 79 ; 15 R. 277, 1). C. 

Annotation .-—Refd. Re Scott, [1900] 1 Q. B. 372. 

388. Disclaimer of legacy — After adoption by 
executor of legatee — Duty payable.] — D. by his 

will bequeathed to W. certain personal estate of 
the value of £7,487, upon trust for D.’s daughter, 
the wife of B. during her life, & provided she died 
without issue, he bequeathed the same to B., his 
heirs Sc assigns. B. by his will bequeathed the 
said Sc all liis other personal estate to S. Sc deft., 
upon trust to pay debts Sc legacies, & as to the 
residue in trust for such purposes as his wife 
should by her will appoint. Sc in default of such 
appointment, in trust for her exors. Sc administra- 
tors. B. appointed S. Sc, deft, exors. of his will. Sc 
died, leaving his wife him surviving. After the 
death of B., his wife appointed deft, with two other 
persons trustees of the will of D. in the place of W. 
Sc all the personal estate of D. was assigned by 1). 
to them. The wife of B. appointed deft., with the 
two last-mentioned persons, exors. of her will. Sc 
bequeathed to them the whole of her jiersonal 
propei*ty on certain trusts. She died without 
ever having had issue, Sc more than two yeai*s after 
her death, S. & deft., on being applied to for pay- 
ment of legacy duty, on the above sum of £7,487, 
by a certain writing, signed by them, reciting the 
bequest by D. to B. professed to disclaim Sc 
renounce such bequest : — Held : it was not com- 
petent for deft, to disclaim the bequest after B. 
had accepted Sc bequeathed it, Sc deft, was liable 
as exor. of B. to pay a legacy duty of £10 per cent. 
—A.-G. V. Munby (1858), 3 H. & N. 826 ; 157 
E. R. 701. 

389. Given under power of appointment — 

Duty payable.] — J. by his will devised real & per- 
sonal property to trustees, upon trust to convert 
into money, Sc to pay the income thereof to his 
daughter H. for her life, Sc in case she should die 
without having married, the said property. Sc the 
income thereof, were to remain & be upon such 
trusts as she should by her will appoint ; & in 
default of any such appointment, in trust for 
devisor’s brother, R. Sc his sister B. H. survived 
her father J. Sc died without having married, Sc 
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Scci. 2. — Lcijavlcs and .sticcci^sion upon inicsiacy : 

Siih-seds. () , 7 d: 8 , ] 

by her will gave, subject to the payment of her 
debts, funeral & testamentary expenses, iVj certain 
legacies & annuities, all the residue of her pro- 
j)erty unto & equally between her uncle K. her 
aunt B. <fc appointed lier uncle K., one E. & one T., 
who renounced probate, her exors. 1 n an informa- 
tion against It. <k E. claiming legacy duty at the 
rate of £5 per c(‘nt-. in respi^ct of so much of the 
residuary estate of J. as was appointed & disposed 
of by the will of H. in favour of her uncle, deft. K. 
<fc her aunt B. :~~Held : H. by maWng the fund 
in question liable to her debts, legacies, etc., dealt 
with it as her own, & exercised her power of 
appointment, & R. <fc B, could not reject the 
appointment <fc elect to take under the gift from 
theii’ brother .T., & t hey were, therefore, liable to a 
legacy duty at tli(‘ i*ate of £5 per cent., being the 
rate according to their relationship to H. — A.-G. 
V. BracivENBURY (1863), 1 H. ^ C. 782 ; 1 New 
Rep. 334 ; 32 L. J. Ex. 108 ; 8 L. T. 22 ; 9 Jur. 
N. S. 257 ; 11 W. R. 380 ; 158 E. R. 1099. 
Annotation ; — Mentd. Milman v. Lane (1001), S.'i L. T. 180. 


Sub -SECT. 7.- 


Tnterests under Power of 
Auuointment. 


390. General power of appointment — Legatee 
takes under will exercising power.] — He (4iol- 

MONDELEY, No. 330, onfc. 

391. .] — Drake v. A.-G., No. 337, an/e. 

392. Limited power of appointment — Legatee 
takes under will creating power —Power exercised 
by will.] — A testator dexised real estate, to W. 
for life, ^yith remainder to Ids fli'st other sons 
in tail, with remainder to T. for life, remainder to 
Ids first & other sons in tail, remainder to G. for 
life, with remainders over ; <fc gave a x^ower to 
the several persons who, by virtue of the limitations 
in the will, should be in actual possession of the 
estates, by deed or will to appoint to any woman 
or women they should marry, by way of jointure, 
reiitcharges not exceeding £750 per annum for 
life, to be issuing out of chaT’geable upon the 
devised estates, clear of all taxes deductions 
whatsoever. W. died witliout issue, T. entered 
into possession of the estates, A by his w ill charg(;d 
them with £750 per annum by w^ay of jointure to 
his wife, under the jiower, A died without issue 
male, wiieroupon G. entered into possession. 
On error brought on the judgment of the Ot. of 
Exch. ; — Held: G. was chargeable with legacy 
duty after the rate of £10 })er cent, on the value 
of the rentcharge of £750 per annum. — Pickard 
V. A.-G. (1840), 6 M. W. 318 ; 9 Ij. J. Ex. 329 ; 
151 E. R. 446, Ex. Ch. ; affy. S. G. .sid) nom. 
A.-G. V. Pickard (1838), 3 M. <lt W. 552. 

^wnoto(ion« Apld. Hennikor r. A.-G. (18.52), 8 Exch. 

golfd- tweeting r SwoetiuK (185;i), 22 L. ,1. Ch. 
Refd. A.-G. V. Hcjitford (1845), 14 M. & W. 284. 


441, 

393. 

A.-G., No. 338, ante. 


■•J — Henniker (Lord) v. 


394. 


Power exercised by deed.l— 

IkT- J 


Sweeting v. Sweeting, No. 339, ante. 

Compare Part- II., Sect. 9, sub-sect. 1 , B., ante. 


Sub-sect. 8. — Domicd. and Situs 
Domicil generally, see Conpiact 
Vol. XI., pp. 309-340, Nos. 18-289. 


OF Laws, 


395. Situs of personal property— Liability to 
duty depends on domicil of deceased.] — Personal 
property having no situs of its own follows the 
domicil of its owner, & the law of the domicil 
of a testator or intestate decides whether his 
pei'sonal property is liable to legacy duty. A 
British-born subject died, domiciled in a Biitish 
Colony. At the time of his death he was possessed 
of }xersonal property locally situate in Scotland. 
Pi'obate of his i^l was taken out in Scotland for 
the j)urpose of those administeiing tliis property ; 
& out of the fund thus obtained by the exor. 
legacies w^ere paid to legatees residing in Scotland : 
— Held : legacy duty was not payable in respect 
of these legacies. — Thomson v. Advocwte-Genebal 
(1845), 12 01. & h^n. 1 ; 13 Sim. 153 ; 9 Jur. 217 ; 
8 E. R. 1294, H. L. 

Annotations : — Apld. A.-O. V. Napier (18.51), G Exch. 217. 
Consd. Jtc (’apdevielle (18G4), 2 H. & C. 985 ; W^illaco 
r, A.-G., JeV(‘S r. Shadwell (18G5), 1 Ch. App. 1. Expld. 
L 5 'all r. Lyall (1872), L. K. 15 Eq. 1. Consd. Re Good- 
luan’s TruBls (1881 ), 17 (’h. D. 2G6 ; Cohiuhoun v. BrookH 
(1887), 19 Q. B. D. 400. Expld. Hardiug r. Queensland 
Stamps Com rs., [ 1 898 ] A. C. 7 09. Refd. B. v. Stamps & Taxes 
(’omi's. (1849), 13 Jnr. 624; JelTerys r. Boosey (1854), 
4 H. L. Cas. 815 ; A.-G. v. Kent (18(52), 1 H. & C. 12 ; 
A.-G. r. Bowe (1862). 1 H. & C. 31 ; Re Wallop’s Tnisl 
(1864), 1 Do G. J. & Sm. 656 ; Re Badart’s Trusts (1870), 
L. It. 10 E(i. 288 ; Eortx's r. Steven, Mackenzie r. Eorhes 
(1870), 3!) L. J. Ch. 485 ; A.-G. r. Campbell (1872), 

L. B. 5 H. L. 524 ; Chatfleld v. Ben;htoldt (1872), 7 
Ch. App. 192 ; A.-G. v. Jowisli Colonization Assoen., 

1 1901] 1 K. B. 123 ; J.ambe r. Mannel, [1903] A. C. 68 ; 
Winans t*. A.-G., [19101 A. 27 ; Re Manchester, Dun- 
cannon r. Manclu'ster, [1912] 1 Ch. 540. Mentd. VV'ilson 
r. Dunsany (1854), 18 Beav. 293; Re Steer (1858), 32 
L. T. (). S. 130; Re Tootal’s Trusts (1883), 23 Cli. D. 
532; Smelting Co. of Australia r. 1. B. Conus. (1896), 
66 L. J. Q. B. 137. 

396. .] — The estate of an ambassador 

or attache to a h^gation, domiciled in this count ry, 
is not exempt from legacy duty. Such a function- 
ary does not by his appointment to an embassy 
to this country lose a domicil previously actpiired 
here. 

Testator, whose domicil origin w'as Portugal, 
came in 1818 to England as agent to a wine co., 
& was so employed until 1833, & from that time 
to liis death in 1859 resided in England. In 
1857 be w’as appointed, & continued to bis death, 
an attache to the legation of t lui King of Portugal 
in England, & in 1858, in respect of that appoint- 
ment, lie claimed A obtained exemption from 
assessed taxes. In a testamentary paper testator 
stated that, as be w'as a foreigner wiio always 
intended to rti-urn to bis country, A. w^as besides 
an attache to the legation of the King of l*ortugal, 
his prop<u*ty w'as nf)t subject to legacy duty : — • 
Held : testator acquired a domicil in this country, 
k, did not lose it by the appointment of attache, 
& lus estate was liable to legaev duty. — A.-G. 
V. Kent (1862), 1 11. k G. 12 ; 31 L. J. Ex. 391 ; 
6 L. T. 864 ; 10 W. K. 722 ; 158 E. R. 782. 

Annotations A.-G. v. Bowo (1862), 1 H. & C. -'ll 

Re Capdcvielle (1864). 11 L. T. 89. 

397. Deceased domiciled abroad — Assets abroad 
— Remitted to England.] — Legacies bequeathed by 
a Briti.sh subject resident in the East Indies out 
of his personal estate, to persons living in England, 
are liable to the duty, if the exor. proves the will 
in England, k pays the legacies here, notwith- 
standing testator realised k possessed his property 
in India — resided there — made his will there — k 
died there — k although the exors. were in India 
at the time of their appointment, k the wdll was 
originally proved there. — A.-G. v. Gockerell 
(1814), 1 Price, 165 ; 145 E. R. 1365. 

Annotations Re Bruce (1832), 2 Cr. & J. 436 ; 


power of appointment — Power 

305. — SCOT. 


PART IV. SECT. 2, SUB-SECT. 7. 

not carcrciscd.]— H.M. Advocate v. Boutledqe’s Trustbks (1907), 44 Sc. L. B. 
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A.-G. V. Forbes (18’.U), 2 Cl. & Flu. 48. Overd. Thomson 

r. Advocatc-Genoral (1845), 12 Cl. & Fin. 1. j^fd. 

A.-O. V, Hope (1834), 8 BH. N. S. 44 ; Arnold Arnold 

(1837), 2 My. & Cr. 256. Mentd. Tyler v. Boll (1837), 

2 My. & Cr. 89 ; Whyte v. Hose (1840), 9 L. J. Q. B. 342. 

398 . .] — Testator, resident in 

India, bequeathed to an infant a sum of money, 
to be invested in the Co.’s secunties, of which the 
interest was to be applied to her maintenance, & 
the principal to be settled upon herself for life, 
with remainder to her children ; he was lost on 
liis voyage to England, leaving all his property 
in India ; exors., resident in that country, proved 
his will at Calcutta, invested the legacy in 
the (Jo.’s securities, & for several years remitted 
the interest to their correspondents in London, 
for the benefit of the legatee, who had come to 
England ; a part of that interest was brought into 
ct., in a suit instituted by her for the appointment 
of a guardian, & for the allowance of maintenance, 
ic an order was made for the payment to her 
guardian, out of tlie fund so created, of £200 a 
year as maintenance : — Held : tiiere was a specific 
appropriation in India of the h‘gacy, <fc, the pay- 
ment of £200 .a year was not liable to the legacy 
duty.— liAY r. Faihcik (iH20), 1 Ku.ss. 117 ; 1 
1j. O. «. Ch. 112; E. K. 40. 

Jiinofa(i(>7ift : — Distd. Jic lOwiii (1830), 1 Cr. & J. 151. 

Refd. Jic Hiuco (1H32). 2 Tyr. 475. 

399 . — — .J — Legacy duty on be- 

(juests of personal propeiiy in India, by will there, 
A: administratioti granted under it thc*re, is pay- 
able if it bo remitted to England, & applied by 
another administrator in Hcotland, under adminis- 
tration granted in England. — A.-G. v. Beatson 
( 1819), 7 Price, ,500 ; MO E. R. 1001. 

Annotations: — Distd. lie Bruce (18^^), 2 Ci‘. & .T. 436; 

A.-G. V. Forbes (1834), 2 Cl. & Fin. 48. Overd. ThomHou 

V. Acivocatc-Geiu!ral (1845), 12 Cl. & Fin. 1. Refd. 

A.-G. V. Hoj)o (1834), 8 Bli. N. S. 44 ; Arnold v. Arnold 

(1837), Donnelly, 252 ; Jic Coalcs (1841), 7 M. & W. 31M). 

400 . .] — C., a surgeon in the 

army, residing in India, A; having p(‘rsonal estate 
vested in funds there, as well as real estate & 
claims for j)rize money, mad(j his will, noticing 
the state of his assets in India & his claims, & 
directing that his house & grounds should be sold 
by auction, <te the produce placed to the credit 
of his estate ; lie left the whole of liis property 
among liis children equally, subject to certain 
regulations, & gave legacies to persons in England 
as well as in India, as expressed in liis will. He 
thereby, also noticing that his son was at school 
in (Scotland, desired that his other cliildren, 
daughters, should be taken to England. To 
provide for their education, he directed that his 
exors. should place out his whole estate at interest, 
on landed projierty or in some public funds, 
sugge.sting that those of the East India Oo. “ were 
perhaps as secure as any,” but leaving the invest- 
ment to the discretion of liis exors. In a letter, 
proved as a codicil, he directed that, after jiro- 
viding for certain expenses, the whole of his 
propeiTy at Bombay should be invested in the 
(jo.’s next good loan. By another codicil he made 
a specific provision, calculated first in Indian & 
then in English money, to the amount of £8,000, 
for each of liis daughters. He died in India. 
The exors. proved the will, & there collected the 
funds ; & having there also administered them so 
far as it was necessary, transmitted them to 
England, where suits were instituted by parties 
claiming interests under the will. In the progress 

PART IV. SECT. 2, SUB-SECT. 8. 

403 i. Deceased domiciled abroad — 

Assets abroad.] — X. a native of Scot- 
land was appointed a stipendiary 
magistrate at Tortola one of the Virgin 


of these suits, the accounts being taken, the 
amount of the funds was ascertained ; & in a 
report made by the master &; confirmed by the 
ct., deductions were made from certain legacies 
& annuities payable in England, on account of 
the legacy duty, but none for probate duty, or 
legacies paid in India, or for the shares of residue 
paid there. Upon a petition presented by the 
A.-G. on behalf of the Crown, claiming these 
duties ; — Held : under the circumstances of the 
case, they were not payable under the statutes 
relating to this subject, 1815 Act, etc. — A.-G. v. 
Jackson (1834), 8 Bh. N. 8. 15 ; 3 Tyr. 082 ; 5 
E. R. 853 ; siib nom. A.-G. v. Forbes, 2 Cl. & Fin. 
48, H. L. ; affg. 8. C. suh nom. Jackson v, Forbes 
(1832), 2 CT. iii .7. 382. 

Annotulions : — Apld. Logan r. Fairlie (1835), 1 My. & Cr. 59. 
Folld. Arnold v. Arnold (1837), Donnolly, 252. Consd. 
Thomson v. Advocate-Geneml (1845), 12 Cl. & Fin. 1 ; 
A.-G. t’. Napier (1851), 6 Exch. 217 : Re TootaJ’s Trusts 
(1883), 23 Ch. 1). 532. Refd. A.-G. v. Hope (1831), 8 
Bli. N. S. 44 ; B. r. St-amps & Taxes C'omi’S. (1849). 18 
3 j. j. t). B. 201 ; .IcfTorys v. Booscy (1854), 4 H. L. Cas. 
815; (^olqnhoun v. Brooks (1887), 19 Q. B. D. 400. 
Mentd. Tyler v. Bell (1837), 2 My. & Cr. 89. 

401 . .] — Testator, i*esident in 

India, & having all his property there, bequeathed 
his residuary jjersonal estate to liis brother J., 
<fc liis sister- II., in equal shares ; but in case his 
sister should die before him, then to her cliildren. 
The exor., who was also resident in India, having 
proved the will there, i-cmitted the residue to his 
agent in England, with a letter, in which he 
desired the agent to appropriate the fund according 
to the annexed extract of the will, by which it 
would be perceived that half went to J., & half 
to H. or her children. H. had died in the life- 
time of testator, leaving nine infant children. A 
suit having been instituted by the children against 
the agent, <fe also against the exor. J., wlio were 
both out of the jurisdiction, for the purpose of 
having a moiety of the fund secured : — Held : no 
legacy duty was payable upon such moiety. — 
IxiGAN V. Fairlte (1835), 1 My. & (T. 59 ; 40 

E. R. 298 ; (1825), 2 8im. & 8t. 

284. 

Annotations: — Dbtd. A.-O. r. Napit-r (1851), 20 L. J. Ex. 
173. Refd. Arnold v. Arnold (1837), 2 My, & Cr. 256. 
Mentd. Bond v. Graham (1812), 6 Jur. 620. 

402 . .] — Testator ha\dng died 

domiciled in India, & appointed by his will exors. 
in India & in England ; <fc liis exors. in India 
having collected his assets there, & paid liis debts, 
&> remitted the surplus to tlie English exors. 
for payment of legacies given by his will to legatees 
in England : — Held : such legacies were not subject 
to legacy duty, although the will was proved in 
this country, & a suit instituted here in respect of 
such legacies. — Arnold v. Arnold (1837), 2 
My. & Or. 250 ; Donnelly, 252 ; 6 L. J. Ch. 218 ; 
1 Jur. 255 ; 47 E. R. 353, L. C. 

Annotations : — Ezpld. & Distd. Re Coalea (1841), 7 M. & W. 
390. Distd. A.-G. V. Napier (1851), 6 Exch. 217. Refd. 
Charitable Donations Comrs. v. Deveroux (1842), 13 
Sim. 14; Thomaon v. Advocate -General (1845), 12 
Cl. Sc Fin. 1 : Jefferya v. Booaoy (1854), 4 H. L. Cas. 
815 ; Re Wallop’s Trust (1864), 1 De Q. J. & Sm. 656 ; 
Re Goodman’s Truata (1881h 17 Ch. D. 266 ; Winans 
V. A.-G., [1910] A. C. 27. Mentd. SaJkcld v. Johnston 
(1842), 1 Hare, 196. 

403 . .] — Testator, who was an 

English-born subject & an officer in the Royal 
Navy on half -pay, in 1829 obtained leave of 
absence for the purpose of going to India, & 
went to Calcutta, where he established a lucrative 

domioile at Tortola & his estate W6w 
not liable for legacy duty. — I nland 
Hbvenuk Comhs. t>. Gordon’s 
Executors (1850), 12 Duitl. (Ct. of 
Sess.) 657.— SCOT. 

40311. .J— F. died in 1883, 


Islands whore ho resided for six years 
except for one visit to Scotland when 
ho married a Scotch lady & returned 
with her to Tortola. Ho died at 
St. Kitts & recselvod half pay till his 
death ; — Held : X. had acquired a 
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Sccl. 2. — Legacies and succession upon intestacy: 

Sub-sect. 8.] 

business. In 1830 he married, subsequently, 
had three children, born in Calcutta. He con- 
tinued to receive his half-pay & to obtain renewals 
of his leave of absence until 1839. In that year 
he made his will, & died at Calcutta without 
having at any time returned to England : — Held : 
at the time of his death testator’s domicil was 
Indian, &, therefore, no legacy duty was payable 
on liis personal property. — CocKiiEUi v. Cockreill 
( 1856), 25 L. J. Ch. 730 ; 27 L. T. O. 8. 303 ; 2 
Jur. N. 8. 727 ; 4 W. U. 730. 

Annotations : — Re!d. A.-G. v. Fitz^rcrald 2;> L. J. (.’h. 

743. Mentd. Lyall v. Paton (1856), 25 L. J. Ch. 746 ; 

lie Grove, Vaiicher r. Treasury Solieitor (1888), 40 Ch. D. 

216 ; Casdaifli r. Casdagli, 11018] 1’. 80. 

404. .] — Testator had a Scottish 

domicil t)f origin. In 1807 he sailed from England 
for the East Indies. The vessel was wrecked, & 
he was taken piisoner conlined at Vei'dun till 
1814. In tliat year he was released. In 1815 
he went to India, & set up in business there. In 
1835 he made his will at Calcutta describing 
liimself as of that place, & appointing two gentle- 
men resident at Calcutta his exors. In 1836 
he Sidled from India in a vessel bound for an 
English on the journey : — Held : 

(1) the dondcil of testator at the time of his death 
was Indian, &, therefore, no legacy duty was 
payable upon his personal property ; (2) where the 
thrown succeeded it w^as entitled to costs out of the 
property, but where it failed, there should be no 
costs. — L yall v. Paton (1856), 25 L. J. Ch. 746 ; 
27 L. T. O. 8. 315 ; 4 W. K. 798. 

Anm>tcUion ; — As to (1) Reid. A.-G. r. I’ottiuger (1861), 

6 H. &N. 733. 

405. .J — Testator, a British-born sub- 

ject, resided for many years at Hamburg under 
circumstances wliich alTorded evidence of a domicil 
there. He carra^ for a temporary purpose to 
lOngland, where he made a will, in which he 
declared that it was not his intention to renounce 
Ids domicil of origin as an Englishman. He 
returned to Hamburg where he died, having also 
made a will there : — Held : testator’s declaration 
of intention could not prevail against the foreign 
domicil, &, therefore, his personal propei’ty was 
not subject to legacy duty in England. — Re 
Steer (1858), 3 II. & N. .594 ; 28 I.. .T. Ex. 22 ; 
32 I.. T. O. 8. 130 ; 157 E. K. 606. 

Annotations: — Refd. A.-G. r. Pottingor (1861), 6 H. & N* 

733. Mentd. Jin Mam;!!, Chulrnors r. Winj^cJd (1887). 

3 T. b. K. 362 ; Winany v. A.-G„ [1904] A. C. 287 

Casdagli v. Casdagli, [1919] A. C. 145. 

406. .] — Testator, having a 8cottish 

domicil of origin, went to India in 1840, where he 
purchased a colfee plantation & continued to 
reside it carry on Ids trade till 1858, when, on 
account of ill-health, he came over to this country, 

resided here in Scotland for eighteen months, 
after which he returned to his plantation in India, 
& hved there till Ids death, in I860 : — Held : 
testator had acquired an Anglo-Indian domicil, 
which was not changed at the time of Ids death, & 
his property was not liable to legacy duty. 

Semble : the circumstance that a foreign fixed 
residence is adopted merely with the view to the 
acquisition of a fortune, & with an ulterior intention 
of returmng home, is not sufficient to prevent the 
place of residence from becoming that of domicil. 


Allardice V. Onslow (1864), 33 L. J. Ch. 431 ; 
9 L. T. 674 ; 10 Jur. N. 8. 352 ; 12 W. R. 397. 
Annotation : — Re!d. Jopp v. Wood (1865), 34 L. J. Ch. 212. 

407. .] — person whose name was 

English, but whose domicil of origin was not 
shown, held a commission in the English Army. 
He sold out in 1810 &, subsequently, resided 
down to Ids death, in France ; where he formed a 
French connection. He educated his son as 
French, & there ho died ; & his whole property 
was in French rentes : — Held : Ids domicil at his 
death was French & legacy duty was not payable 
on his assets. — IJ.8.A. (President) v. Drummond 
(1864), 33 Boav. 449 ; 4 New Rep. 7 ; 33 L. J. Ch. 
501 ; 10 L. T. 321 ; 10 Jur. N. 8. 533 ; 12 W. R. 
701 ; 65 E. R. 442. 

Annotations : — Mentd. Whicker v. Huino (1858), 7 H. L. Cas. 
124 : U.S.A.v. Wagnor (1867), 2 Ch. App. 582 ; Beaumout 
V. Ouvoira (1869), 4 Ch. App. 309 ; lie MacdufC, Macduff 
V. Macduff, [1896] 2 Ch. 451. 

408. Assets at home.]— (1) Propei-ty in 

tins country belonging to a foreigner, who dies 
abroad, & appoints an English exor., & bequeaths 
to English legatees, is not liable to legacy duty. 

(2) A testator, born in America in 1764, went 
to 8cotland when a minor for the purposes of 
education, &, after he had attaimul his majority 
in 1788, sailed for India, describing himself in 
the ship’s books as an American ; he remained 
in India thirty years, when he returned to Europe, 
leaving the bulk of his property in Bengal ; & 
afterwards, having been in America, visited 
England, 8cotland, & the Continent, when he 
returned to America, entered into agricultural 
pursuits there, & continued to draw his property 
to that country until his death at New York in 
1826 : — Held : heJt was an American citizen. — 
Re Bruce (1832), 2 Cr. <fc .1. 436 ; 2 Tyr. 475 ; 

1 L. J. Ex. 153 ; 149 E. R. 185. 

Annotations : — As to (1) FoUd. Charitable Donations Comrs. 
V. Deveroux (1842), 13 Sim. 14. Befd. Tyler v. Boll 
(1836), Donnelly, 190 ; Thomson v. Advocate -Goneral 
(1845), 12 Cl. & Fin. 1 ; lie WaUon’y Trust (1864), 1 
Do G. J. & Sm. 650. As to (2) Refd. lie Stepney Election 
Petn., Isaacson v. Durant (1886), 17 Q. B. D. 51. Generally, 

I Mentd. Salkold v. Johnston (1842), 1 Haro, 196. 

409. A British subject went to 

settle in France in 1762, & aftei-wards purchased 
an estate, &r became naturalised there. In 1791 
he left France & came to England in consequence 
of the French Revolution, &, shortly afterwards, 
liis property was confiscated by the Revolutionary 
Go^. In Jan. 1802, he made a will in London, 
by wliich he left liis property partly to a charity in 
Ireland, & partly to individuals resident in England, 
<fc appointed one of those individuals liis exor. 
In Apr. 1802, emigrants were permitted to return 
to h’rance, &, soon afterwards, he returned to that 
country. In 1801 he made a will in Paris, in 
wliich he stated that he was born at Waterford, 
& had come to France to obtain restitution of his 
estate ; after referring to his former wUl, 
which he had mislaid in London, he recapitulated 
very nearly its contents, & concluded by expressly 
confirming it. He died in Paris in 1806, & his 
two testamentary papers were proved both in 
LYance & in England. Under the treaty of peace 
between England & France in 1815, a large sum 
of French stock was set apail* by the then French 
Govt, for the purpose of compensating British 
subjects whose property had been confiscated by 
the Revolutionary Govt., & part of that sum was 
awarded, by comrs. appointed by the British 


being at the time domiciled in England, 
& leaving movable property in Cape 
Colony, which he bequeathed to his 
wife for her life & after her death to his 
four children. English legacy duty 


\Aas claimed on the movable property 
left by F., & such duty was paid by H., 
one of the exors., as I'epresenting the 
estate : — Held : as English legacy 
duty depends upon the law of domicile 


to testator, the benofleiarios wore liable 
of the English Import. — Flktchbk’s 
Estate v. Flmtohek’s Estate (1909), 
26 8 . C. 303 ; 19 C. T. 11. 621.— S. AF 



63 


Part IV. - LEciAcr Duty. 


Govt., to tostator’a oxors. for the loss of testator’s 
Ijroperty in France. The comrs., under the 
powers of an Act of Parliament, sold the stock so 
awarded, & paid the proceeds into the Ot. of Oh. : — 
Held : testator was domiciled in France at his 
death, & the fund in ct. was not subject to 
legacy duty .— Oharitabije Donations Combs, v. 
Devebeux (1842), 13 Sim. 14 ; 11 L. J. Ch. 362 ; 
6 Jur. 010 ; 60 E. R. 0. 

410. .] — Thomson v. Advocate- 

General, No. 395, ante. 

411. .] — (1) Legacy duty is not pay- 

able upon property in this country belonging 
to an alien when he is domiciled abroad at the time 
of his death, & by his will bequeaths his English 
property to alien legatees residing abroad. 

(2) Probate duty is payable upon property of 
an alien in England, notwithstanding he may 
have died abroad & bequeathed the property to 
alien legatees. —Weatherby v. 8t. Georgio 
(1840), 7 Tj. T. O. 8. 307 ; previnuH vr()ceedin.qs 
(1843), 2 Hare, 024. 

412. 1 .1 — 0., a native of France, died 

in 18.YJ, leaving personalty in England. Having 
loft his country early in life, C. came in 18.30 A 
settled in business at Manchester, where; he con- 
tinued to reside until his death. In the interval, 
he twice, for a short time only, visited his naiive 
country, lie bought an estate at his native 
village, subscribed to local charities, & often 
exj^ressed an intention to return to Ph-ance. By 
his wall ho left all his property, real & personal, to 
Ms nephew :~Held : (1) C.’s domicil was French, 
he not having done all in Ms power to divest 
himself of Ms original domicil ; (2) the personalty 
in England was subject to succession duty. — 
He OAPiiEViEJ.i (1804 ), 2 H. & C. 985 ; 5 New Rep. 
15 ; 33 L. J. Ex. 300 ; 11 L. T. 89 ; 10 Jur. N. S. 
1155 ; 12 W. R. 1110 ; 159 E. R. 408. 

Annotnlions : — As to (1) Consd. Haldano v. Eckford (1869), 

L. K. 8 Eq. G31. As to (2) Apld. A.-O. Blucher Do 
WalilsUtt (18G4), 3 H. & C. 374. FoUd. Re Badarfs 
Trusts (1870), L. II. 10 Eq. 288. 

413. stock standing in 

the English funds, in the name of a foreigner, or 
of a person domiciled in one of the British colonies, 
& bequeathed by such person by will, is liable 
neither to legacy duty nor to succession duty. — 
Wallace v. A.-G., Jeves v. Shadw^kll (1805), 

I Ch. App. 1 ; 35 L. .1. Ch. 124 ; 13 L. T. 480 ; 

II Jur. N. S. 937 ; 14 W. R. 110, L. C. » 

Annotaiions : — Distd. Re Badarl’s Trusts (1870), L. II. 10 Eq. 
288. Expld. & Apld. Callauano v. CarapboU (1871), 
L. B. 11 Eq. 378. Consd. A.-O. v. Campbell (1872), 
L. 11. 5 H. L. 524 ; LyoU v. Lyall (1872), L. It. 15 Eq. 

1 ; Colquhoun v. Brooks (1887), 19 Q. B. D. 400. FoUd. 
A.-G. V. Foloo (1894), 10 T. L. It. 337. Consd. A.-G. v. 
.fovvish Colonization Asaocn., (1901] 1 K. B. 12.3. Refd. 
Jte Goodraau’s Trusts (1881), 17 Cb. D. 266 ; Harding v. 
yuoonsland Stamps Comrs., [1898] A. C. 769 ; Lambo 
V. Manuel, (1903 J A. C. 68 ; A.-G. v, Johnson, [1907] 

2 K. B. 885 ; Winans v. A.-G., (1910] A. C. 27 ; Toronto 
General Trusts Corpn. v. R., [1919] A. C. 679. Mentd. 
(^ovontiy V. L. B. & S. O. Ry. (1867), L. R. 5 Eq. 104 ; 
Carington v. Wycombe Ity. (1868), 3 Ch. App. 377. 

414. ,] — A Scotsman domiciled in 

Scotland married a Scotswoman, & resided with 
her in Scotland. After some years he went to 
Australia, with Ms wife’s consent, & resided in 
Australia for 25 years up to Ms death. He never 
communicated with his wife after he left Scotland, 
A never expressed any intention or wish to return 
there. About sixteen years before Ms death he 
contracted a bigamous marriage in Australia. 
When tMs came to the knowledge of his wife she 
instituted proceedings for divorce in the Scottish 
Ots. ; but she died before the case came on for 
hearing, leaving her husband surviving ; — Held : 

(1) the husband’s domicil was in Australia ; 

(2) there was notMng in the circumstances of the 


case to take it out of the ordinary rule that a 
wife’s domicil was that of her husband. A, there- 
fore, the wife’s domicil was in Australia, A, 
consequently, legacy duty A succession duty were 
not chargeable upon her estate in the United 
Kingdom. — L ord Advocate v. Japfrby, [1921 J 
1 A. C. 146 ; 89 L. J. P. C. 209 ; 124 L. T. 129 ; 
36 T. L. R. 820 ; 64 Sol. Jo. 713, H. L. 

415. Deceased domiciled in England — Assets 
abroad.] — American, Austrian, French A Russian 
stock, the property of a testator domiciled in this 
country is liable to legacy duty . — Be Ewin (1830), 1 
Or. A J. 151 ; 1 Tyr. 91 ; 9 L. J. O. S. Ex. 37 ; 
148 E. R. 1371. 

Annotations: — Expld. Re Bruco (1832), 2 Cr. & J. 43 G 

N.F. A.-G. V. Hopo (1834), 2 Cl. He Fin. 84. ColWd. 

Tylor V. Bell (1837), 2 My. & Or. 89. Refd. A.-G. v. 

Dimond (1831), 1 Or. & J. 356 ; A.-G. v. Jackson (1834). 

8 Bil. N. S. 15 ; Thomson v. H.M.’s Advocate -General 

(1845), 13 Sim. 153 ; R. v. Stamps & Taxes Comrs. (i849), 

18 L. J. Q. B. 201 ; A.-G. v. Napier (1851), 6 Exoh. 217 ; 

Hervey v. Fitzpatrick (1854), Kay, 421 ; Re Wallop’s 

Trust (1864), 1 Do G. J. & Sm. 656 ; Blackwood v. R. 

(1882). 8 App. Cas. 82; Wluans v. A.-G., [1910] A. C. 

27. Mentd. Rc Coales (1841), 7 M. & W. 390 ; A.-G. 

r. Giles (1860), 5 H. & N. 255. 

416. .J — A., a British subject, 

domiciled in England, made Ms will A died in 
England, A, by Ms will, disposed of certain govt, 
notes of the East India Co., issued at Calcutta A 
the amount of wMch was receivable only under an 
Indian probate, A appointed an English exor. 
Tlie exor. executed a power of attorney to S., 
in India, who thereupon obtained letters of 
administration with the will annexed in India, 
under wMch he received the amount of the notes, 
A remitted to the exor. in England, who paid it 
over to the legatees ; — Held : legacy duty was 
payable thereon. — Be Coales (1841), 7 M. A W. 
390 ; 10 L. J. Ex. 207 ; 151 E. R. 817. 

417. .] — (1) The law of the domicil 

of a t(;stator or intestate decides whether Ms 
personal property is liable to legacy duty. A 
Biitish-born subject, an ollicer on service in Her 
Majesty’s army in India, died there intestate, 
leaving all Ms property situate in that country, 
with the exception of a small sum of money due 
to Mm from the War Office in England. His 
widow took out letters of admimstration in India, 
A after paying the debts, etc., invested the rest 
of the estate in India, in her own name, for her 
own benefit A that of the next of khi. She, 
afterwards, tot>k out letters of admimstration in 
England, for the purpose of obtaining the debt 
due from the War Office : — Held : as deceased 
was on duty in India in Her Majesty’s service, 
he did not acquire a domicil in that country, A 
the wliole of Ms property, though cMefly situate 
abroad, was liable to legacy duty. 

(2) An officer in the service of tlie East India 
Co., residing in the East Indies, does, thereby, 
acquire a domicil in that country. — A.-G. v. 
Napier (1851), 6 Exch. 217 ; 20 L. J. Ex. 173; 
17 L. T. O. S. 28 ; 15 Jur. 253 ; 155 E. R. 520. 


Annotations : — As ^ (1) Consd. Re Tootol’s Trusts (1883). 
23 Ch. D. 532. Rold. Wallace v. A.-G., Jeves v. ShaciwcU 
(1865), 1 Ch. App. I ; Blackwood v. R. (1882), 8 App. Cas. 
82 ; Colquhoun r. Brooks (1887), 19 Q. B. D. 400 ; Winans 
V. A.-G., [1910] A. C. 27 ; Re Manchester, Duticannon 
V. Manchester, (1912] 1 Ch. 540. 


418 . 


■•] — Testator had an Irish 


domicil of origin. In 1790 he went to India, A 
entered into partnership in business there. In 
1800 the partnersMp was dissolved. In 1802 he 
came to England, A took an assignment of a 
leasehold house in London, A purchased the 
furniture of the house. In 1811 he sold the house 
A furniture, A went to reside at Clifton. In 
1812 he went to Madeira for his health, A, in 
1814, he there made his will. In 1815 he went to 
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Sect. 2 . — Legacies and sncccssion upon intestacy: 
Sub-sect. 8. Sect. 3.] 

Lisbon by advice, & died there : — Held : ilie 
domicil of testator at the time of his death was 
English, & the Crown was entitled to legacy duty 
on the bequests in his will. — A.-G. v. Fitz- 
gerald (1856), 8 Drew. 610; 25 L. .7. Oh. 743; 
27 L. T. O. S. 314 ; 4 W. R. 797 ; 61 E. R. 10.36. 

AnnoMion : — Consd. Lyal! v. I’atou (1856), 25 L. J. Ch. 
746. 


419 . .] — Testator whose assets con- 

sisted partly of personal estate in the colony of 
Victoria, where duty was payable on the property 
of all deceased i)ersons, died domiciled in England, 
& by his will gave many pecuniary legacies, & 
divided the residue among some of the pecuniary' 
legatees : — Held : the duties attaching in Victoria. 
& all expenses of realisation, were payable out of 
the general estate before distribution, <te the 
pecuniary legatees werti ent itled to their legacies 
free of all colonial duties <fc expenses except the 
Eiighsh legacy duty. — I^eteii v. Stiriang (1878), 
10 Ch. D. 279 ; 27 W. R. 469. 


Annotations : — FoUd. lie Maurice, Brown v. Maurice (1896)* 

i^coU, Scott V. Scott, [1914] 
rton^i lircvvstcr, Butler v. Southam, 


tlOOb] 2Ch. 365. 


qucntly payable on the bequests contained in his 
will.— A.-G. V. Dunn (1840), 6 M. & W. 511 ; 151 
E. R. 514. 

Annotations As to (1) Consd. Lyall r. Baton (1850), 25 

L. J. Ch. 740. As to (2) Re!d. ThoiuBon v. Advocate- 

General (1845), 12 Cl. & Fin. 1. 

422 . .] — An officer in the East India 

(’o.’s service, who had attained the rank of full 
colonel, & was, consequently, by the rules of the 
service, relieved from the obligation of residing 
in India, came to England, where he bought & 
furnished a house wliich he occupied. He, 
subsequently, filled the successive offices of 
Governor of the Cape of Good Hope, of Madras, 
during which time he let his house furnished, <fc 
at the expiration of those services he returned to 
England & reoccupied his house. Whilst there 
he made his will, describing himself as of No. 67, 
etc., i.c. the house in question. After a short 
residence in England he went to Malta for the 
bentffit of his health, where he died, having made 
two codicils there to his will, in which he described 
himself as “ of No. 67, Eaton-place, Belgrave- 
square, in the county of Middlesex, <fc now residing 
at La Valetta.” I'liere was evidence in letters 
of testator, otherwise; that he had expressed a 
wish, & in a certain event an intention, to return 


420. .] — (1) Notwithstanding the 

constitution of the .Supreme Ct. of China «fe Japan, 
A the junsdiction conferred on that Ct. over 
British subjects having a fixed place of residence 
in China, a BritisJi subject cannot acquire by 
residence in C hina a new domicil so as to exempt 
his personal estate on death from the operation of 
Legacy Duty Acts. 

(2) Britisli subjeclfS resident in Chinese territory 
cannot acquire in China a domicil similar to that 
existing in India, & commonly known as Anglo- 
Indian.— Re Tootal’s Trusts (1883), 23 Vh. 1). 
o32 ; 52 L. J. (di. 601 ; 48 L. T. 816 ; 31 W. R. 
653. 

Refd. lie ManchcHtcr, Duncaiinon 
^ ^ (2) Apprvd. Abd- 

(A888), 13 App. Cas. 431, Consd. 

Casdagli r. CasdSu, 
A. C. 145. Ocwrally, Mentd. Re Vallance, Ex in 
Lijauhouso Board of Works (1883), 24 Ch. D. 177. ^ 

^ 'Assets at home.] — A British subject 

domicih^d A having real A personal estate in 
^ngland, went abroad A purchased in 1828, the 
title, castle, A estate of R., in the Papal .States. 
He lured Italian domestic servants, male A 
female whom he kept at R. until liis death. He 
expended large sums in ref)airing A improving the 
castle A grounds of R., wJiich repiiirs A improvc- 
ments were going on at the time of liis death. 

T<^>nstant residence, but 
Bometimes occupied it, .some- 
furnished lodgings in the towns 
adjacent, A at other times visited Rome, Florence, 

i csiding in furnished lodgings. 
^ I'f^sided in ditferemt 
f In Mar. 1832, he 

sent to R. several cases of plate, books & wearing 

apparel. In .Sept. 1832, he made his will in 
J.ondon. In the same month he left England A 

ATll^ene^ two months, 

. f D sometimes in the 

castle of II., sometimes in furnished lodgings in 
the adjacemt towns till Oct. 1833, when he weS to 

deaTh fn 78^4^^ ^ 

Feb. 1834. Upon these facts : — Held • 

(1) there was no evidence of testator’s having 

actually acquired a domicil at R. or elsewlu^-S 

abroad although they indicated ak intentloi to 

therefore .““SHsh domicU 

tntieiore lemamed, A legacy duty was conse- 


to India for good : — Held : the presumption of 
law, in favour of his English domicil, arising from 
his residence in Flngland, his purchase A occupation 
of a house, A the description of himself in liis will 
A codicils, w’as irresistible, A was not counter- 
balanced by the expressions of an intention, 
which he never carried into cRcct, of returning to 
end his days in India, A, consequently, hi.s domicil 
W’^as English at the time of liis death. — A.-G. v. 
PoTTiNGbUt (1861), 6 H. A N. 733 ; 30 J.. J. Ex. 
284 ; 4 L. T. 368 ; 7 Jur. N. .S. 470 ; 9 W. R. 
578; 158E. R. 303. 

Annotations : — Refd. A.-(L r. K(M >1 (] 862 ). 1 IJ. 6L' C. 12 ; 

Winans v. A.-G., [1UU4J A. C. 287 ; Osilagli v. CUistlugli, 

11919] A. C. 145. 

423 . .] — A.-G. V. Kent, No. 39(), 

ante. 

424 . .] — R., a domiciled Fhiglishman, 

born in England of Fhiglish parents, resided in 
England, A practised at the bar until the year 
1856 ; lie was then appointed by her Majesty to 
be Chief Justice of the Island of Ceylon, where he 
w^ent with liis wife A family, A continiuul there, 
holding the office of chief justice until his death in 
the year 1859 ; he left his law books in England, 
but had invested large sums of mon(;y in Ceylon 
on mtge. ; after liis death liis wudow A extrix. 
obtained probate of his will from the district ct. 
of Colombo in Ceylon, A proved his will also in 
the principal registry of her Majesty’s CT. of 
Probate, but declined to pay legacy duty on the 
personal estate of testator, on tlie ground that he 
was, at the time of his death, domiciled in the 
island of Ceylon, A not in England. Upon 
information filed by the A.-G. on behalf of the 
Crown for the legacy duty : — Held: (1) England 
being the domicil of origin of R., the omis preZundi 
was upon the party, who alleged R. had abandoned 
it A acquired another domicil, to establish that 
proposition ; (2) the presumption of law was 

against the intention to abandon the domicil 
of origin ; (3) as every man’s domicil of origin 
must be presumed to continue until he has 
acquired another sole domicil by actual residence 
with the intention of abandoning his domicil of 
origin, this change must be animo et facto,, A as 
there was no such intention or change, legacy 
duty was, therefore, payable for R.’s personal 
estate to the Crown. — A.-G. v. Rowe (Lady) 
(1862), 1 H. A C. 31 ; 31 L. J. Ex. 314 ; 0 L. T. 
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438 ; 8 Jur. N. S. 823 ; 10 W. R. 718 ; 168 
E. R. 789. 

Annotation: — Aa to (3) Re!d. Re CapdorloUe (1864), 2 

H. &C. 985. 

425. .] — B., an Englishwoman, left 

England in 1849, & lived with defts. from that 
date at Baden Baden, till her death in 1803, 
paying occasional visits only to England. All 
her personalty was vested in English securities. 
Her will, made in England, was made in conformity 
to the laws of England & Baden Baden : — Held : 
her domicil was Enghsh, the rule being that a 
man’s domicil was not changed unless he had done 
all in his power to divest himself of his former 
domicil. — A.-G. v. BLUCHEit de Wahistatt 
(Countess) (1804), 3 H. & C. 374 ; 5 New Rep. 
135 ; 34 L. J. Ex. 29 ; 11 L. T. 454 ; 10 Jur. N. S. 
1159 ; 13 W. R. 103 ; 159 E. R. 670. 

Annotations: — Refd. Haldane v. Eckford (^18G9), L. R. 8 

Eq. 631 ; Douglas v. Douglas, Douglas v. Webster (1871), 

L. R. 12 Eq. 617. Mentd. Edinburgh Life Assco. v. 

Lord Advocate, [1910] A. C. 143. 

426. Assets at home & abroad.] — Testa- 

trix, who was born in France in the year 1793, 
her parents being Fi*ench subjects, came with 
them, when she was of age, to England some time 
before 1837, & lived with them in London until 
their death, after wliich she resided with her 
brother in London till he gave up his house in 
1853. She then left with the intention of living 
at Toulon, her native town, but, on the journey 
thither, fell ill at Paris, whence she returned to 
Jjondon for surgical treatment, & remained there 
till her death in 1875. 8he had taken no lodgings 
at Toulon, nor sent forward any funds to await 
.her. By her will, which was in the English 
language, & made in 1809, & in which she was 
described as of English residence, she left several 
legacies. It was contended that, under the above 
circumstances, her French domicil was not lost, 
or, if lost, was revived by the visit to France in 
1853, with the intention of living there, & that, 
therefore, legacy duty was not payable :~Held : 
as she had merely an ultimate intention of living 
at Toulon, her domicil was English, & legacy duty 
was payable. — A.-G. v. Gasquet (1877), 41 

J. P. 487 ; 42 J. P. 340. 

427. Partnership share of realty abroad — 
Deceased domiciled in England.] — Forbes v. 
Steven, Mackenzie v. Forbes, No. 376, ante. 

428. .] — Re Stokes, Stokes r. 

Ducroz, No. 376, ante. 

429. Estate pur autre vie in British real estate — 
Deceased domiciled abroad.] — Chatfield v. Bercii- 
toldt. No. 377, ante. 

430. Domicil doubtful — Onus of proof.] — The 

o?ms of iiroving that a domicil has been chosen 
in substitution for the domicil of origin lies upon 
those who assort that the domicil of origin has 
been lost. The domicil of origin continues unless 
a fixed & settled intention of abandoning the first 
domicil & acquiring another as the sole domicil 
is clearly shown. An American citizen left the 
United States & lived many years in England 
where he died, leaving by will a legacy on which 

PART IV. SECT. 3. 

p. Ijcuacy under £20 — Gifts to 
different mission — -Schemes of same 
Church — Regarded as distinct legacies.] 

— A boquest under £20 being made to 
oaob of several mission, educational 
& church extension schemes of the 
Free Church of Scotland : — Held : 
those were not to be considorod as 
several logaoies to one legatee, the 
Free Church, but several & distinct 
legacies to dlflero’nt legatees ; &, being 
each under £20, legacy-duty was not 
exigible therefrom. — ^S tewart’s Tbus- 

J. — VOL. XXI. 


the Crown claimed legacy duty on the ground 
that testator had acquired a domicil in England i~ 
Held: the onm of showing a change of domicil 
was upon the Crown & the proof of a fixed & 
settled purpose was not clearly made out, & 
legacy duty was not payable. — Winans v. A.-G., 
[1904] A. C. 287 ; 73 L. J. K. B. 613 ; 90 L. T. 721 ; 
20 T. L. R. 510, H. L. ; revag. S. C. SiJtb nom.. 
A.-G. V. Winans (1901), 85 L. T. 508, C. A. ; 
subsequent proceedifigs, sub nom. Winans v. 
A.-G., [1910J A. C. 27, H. L. 

Annotations : — Refd. Re Do Almeda, Sourdis v. Keyser 
(1902), 18 T. L. R. 414 ; Casdagll v. Casdagll, [1919] 
A. C. 145 ; Lord Advocate v. Jaffrey, [1921] 1 A. C. 146 ; 
Rudd V. Rudd, [1924] P. 72. Mentd. Re James, James v. 
James (1908), 98 L. T. 438 ; Waddington v. Waddington 
(1920), 36 T. L. R. 359. 


Sect. 3.— EXCEPTIONS FROM CHARGE OF 

DUTY. 

431. Legacy under £20 — Gift of larger sum to 
be divided in sums under £20.] — Re Francklin’s 
Charity (1829), 3 Sim. 147 ; 3 Y. & J. 644 ; 57 
E. R. 954. 

Annotations: — Consd. Rc Wilkinson (1834), 1 Cr. M. & R. 
142 ; A.-G. V. Fitzgerald (1843), 13 Sim. 83. Refd. A.-G. 
V. Nash (1836), 1 M. & W. 237 ; Re Griffiths (1845), 14 

M. & W. 510 ; Re Parker (1859), 4 H. & N. 666. 

432. .] — Exors. cannot be called 

upon to pay legacy duty upon the whole of a 
residue bequeathed to them in trust to divide 
the interest “ among poor pious persons, in ten 
or fifteen pounds, as they should sec fit.” — A.-G. 
V. Nash (1830), 1 M. & W. 237 ; Tyr. & Gr. 584 ; 

5 L. J. Ex. 289 ; 150 E. R. 422, Ex. Ch. ; affg. 
S. C. sub 7wm. Re Wilkinson (1834), 1 Cr. M. & R. 
142. 

Annotations: — CODSd. Re Parker (1859), 4 H. & N. 666. 

N. P. Harris v. Howe (1861), 29 Beav. 261. Consd. Cullen 
V. A.-G. for Ireland (1866), 12 Jur. N. S. 531. Refd. Re 
Griffiths (1845), 14 M. & W. 510. 

433. .] — Testator gave his residuary 

estate, which amounted to £13,000, to Ids exors., 
to be by them appropriated to the education of 
the children of the poor in Ireland, principally 
those in or about Limerick : — Held : legacy duty 
was payable on the residue. — A.-G. v. T^itZgeralu 
(1843), 13 Sim. 83 ; 1 L. T. O. S. 251 ; 7 Jur. 509 ; 
00 E. R. 33. 

Annotations: — FoUd. Re Griffiths (1845), 14 M. & W. 510. 
Refd. Re Parker (1859), 4 H. & N. 666. 

434. .] — A testator bequeathed to 

trustees a sum in the £3 per cent. Consols, in 
trust, as to £1,700 part thereof, to pay & apply 
the (fividends in establishing &> supporting a da^y 
school at N., for the instruction of twenty boys, 
on the principal of a national school ; the dividends 
to be retained by R. & B., two of the trustees, to 
be so apphed ; & he directed that B. should be 
the schoolmaster, & that the management of the 
school should always remain in the family of B. ; 

6 as to £400, other part of the said stock, testator 
directed that the dividends should be paid by the 
trustees to & applied by the schoolmaster for the 
time being of the said school, in providing the 

qneathed £2,500 to trustoes upon trust 
to invest the samo. Sc to apply the 
interest in Sc towards the support of 
the nuns & Convent of the Good 
Shepherd, in Cork, when the same should 
ho established : — Held ; a good charit- 
able purpose was disclosed by the will. 
Sc the legacy was within the exemjptiou 
in 5 & 6 Viet. o. 82, s. 38, Sc not liable 
to legacy duty. — M ahoney v. Duggan 
( 1883), L. R. 11 Ir. 260.— IR. 

s. -.) — Testatrix, domi- 

ciled in Ireland, bequeathed a legacy 
to the Society for Irish Church Missions. 

F 


V, Lord Advocate (1858), 20 
Duni. (Ct. of Soss.) 453. — SCOT. 

q. Charitable gift — Bound by 
secret trust — Not exempt.] —A legacy, 
absolute on the face of the will, but 
bound by a secret trust for charity 
accepted by the legatee in the life- 
time of testatrix, is not exempt from 
legacy duty as being a charitable legacy 
under the Acts regulating the payment 
of legacy duty in Ireland. — Cullen v. 
A.-G. FOR Ireland (1866), 14 W. R. 
869.— IR. 

be- 
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boys with pinafores, caps, & shoes, & also with 
books & slates ; such clothes, books, & slates to 
be left behind them on leaving the school ; — Held : 
these bequests were subject to legacy duty. — Re 
Griffiths (1846), 14 M. & W. 610 ; 16 L. J. Ex. 
130 ; 153 E. B. 577. 

Annotation : — ^FoUd. Re Parker (1859), 4 H. & N. 666. 

435. .] — Bequests to trustees of 

£2,000 consols, to divide the income yearly 
between twelve poor persons, but no person to be 
eligible two years in succession : — Held : liable 
to legacy duty.— Be Pearce (1857), 24 Beav. 
491 ; 53 E. B. 447. 

436. .] — Legacy duty is chargeable 

upon a fund given for charitable purposes, although 
it is directed by the donor to be distributed in 
sums of less than £20 among the individual 
objects of the charity. — H arris v. Howe (Earl) 
(1861), 29 Beav. 201 ; 30 L. J. Ch. 612 ; 26 
J. P. 629 ; 7 Jur. N. S. 383 ; 9 W. B. 404 ; 64 
E. B. 027. 

See, notv, 1881 Act, s. 42. 

437. Charitable gift — Building & endowing 
church.] — A bequest of money for the purpose of 
building a church & parsonage-house, & of en- 
do\^dng &: repairing the church, is subject to a 
legacy duty of £10 per cent . — Re Parker (1869), 
4 H. & N. 666 ; 29 L. J. Ex. 66 ; 33 L. T. O. S. 
288 ; 23 ,T. P. 400 ; 5 Jur. N. S. 1058 ; 7 W. K. 
600 ; 157 E. B,. 1002. 

438. Money payable under policy of insurance — 
In Customs Annuity & Benevolent Fund.] — A.-G. 

V. Bowsell (1844), 36 Ch. D. 67, n. ; 56 L. J. Ch. 
942, n. ; 36 W. B. 378, n. 

Annotations : — Refd. Re Pooock's Policy (1871), 6 Ch. A 
449, n. Mentd. Re Maclean’s Trusts (1874), 44 L. J. L_ 
145 ; Re Phillips’ Insco, (1883), 23 Ch, D, 235 ; Urquhart 
t>. Butterfield (1887), 36 W. R. 376. 

439. Annuity — Charged on realty & personalty.] 

— Where there is a devise to A. for life, of the rents 
& profits of a real estate, & the interest & dividends 
of personal property, <fc after his death, the whole 
estates, both real & personal, to be divided between 
B. & C., the exors. & trustees are bound to pay 
to A. the annual produce of the personal as well 
as real property, without requiring a receipt 
stamped as for a legacy ; such annual payment 
not being subject to the tax imposed on legacies, — 
Green v. Croft (1792), 2 Hy, Bl. 30; 126 E, B. 
412. 

Annotation Refd. Hill v. Atkinson (1816), 2 Mer. 45. 

440. Under general power — 1806 

Act, s. 4.] — The Marquis of H., by indenture of 
Oct. 2, 1802, granted certain lands, etc., to trustees 
to the use of liimself for his life, remainder to hi« 
son the Earl of Y., testator, for his life, with 
remainders over. The indenture contained a 

roviso that it should be lawful for the Earl of Y., 
y his last will, to limit to the use of himself, or 


any other person, any annual sum of money or rent- 
charge, not exceeding the yearly sum of £700, to 
be payable out of & charged upon the lands, etc., 
in the indenture mentioned, llie Earl of Y., af^r 
the death of his father, by a codicil to his will, 
limited to Lady S. the annual sum of £700 payable 
out of the said lands, & afterwards died ; — Held : 
no legacy duty was payable in respect of the 
annuity, it not being clearly the intention of 
1815 Act or 1805 Act, ss. 4, 6, to render such a gift 
liable to duty. — A.-G. v. HER'rpoRo (Marquis) 
(1846), 14 M. «fc W. 284 ; 14 L. J. Ex. 266 ; 6 
L. T. O. S. 266 ; 163 E. B. 484 ; avbaequent 
proceedings (1849), 3 Exch. 670. 

441. Legacy charged on realty — Under general 
power — 1M6 Act, s. 4.] — A., by deed dated in 
1802, conveyed certain lands to trustees, to the 
use of him self for life, remainder to B., his son for 
life, remainder to deft., his grandson for life, with 
remainders over. The deed provided, that it 
should be lawful for deft. & the survivor of A. B. 
to declare any new uses of the lands. A. died in 
June, 1822, & by indenture of appointment 
of Oct. 1822, B. & deft, declared that it should be 
lawful for B. by deed or will to charge the lands 
with the payment of any sum not exceeding 
£47,000. In 1823, B. by his will charged the lands 
with payment to liis exors. of £47,000 to be applied 
in payment of his debts, etc., & the residue in 
trust for deft. B. died in 1842, & in 1847 his 
exors. raised £11,259 11.*#. Sd., part of the £47,000, 
& paid it to deft., the debts having been previously 
paid ; — Held : this was a gift by will, within 
1845 Act, although it operated originally by virtue 
of a power, &; legacy duty was chargeable on the 
sum of £11,269 11s. Sd. it not having been paid 
to deft, until after that Act came into operation, 
notwithstanding testator died before. — A.-G. v. 
Hertford (Mi*^uis) (1849), 3 Exch. 670 ; 18 
L. J. Ex. 332 ; 13 L. T. O. S. 121 ; 154 E. R. 
1014. 

Annotation : — Hentd. A.-G. v. Theobald (1890), 24 Q. B. D, 

557. 

442. Fund held on permanent trust.] — By 

Customs & Inland Revenue Act, 1885 (c. 51), 
s. 11, it is enacted that “ whereas certain property, 
by reason of the same belonging to or being vested 
in bodUes corporate or unincorporate, escapes 
liability to probate, legacy, or succession duties, 
& it is expedient to impose a duty thereon by way 
of compensation to the revenue . . . there shall 
be levied ... in respect of all real & personal 
property which shall have belonged to or been 
vested in any body corporate or unincorporate 
during the yearly period ending Apr. 5, 1885, 
or during any subsequent yearly period ending 
on the same day in any year a duty at the rate of 
£6 per cent, upon the annual value, income, or 
profits of such property accrued to such body, 
corporate or unincorporate in the same yearly 


The object of this Society, which had 
its head office in London, was “ to pro- 
mote the glory ol God in the salvation 
of the souls of our Romaji Catholic 
fellow-subjects in Ireland, through the 
instrumentality of the Church of 
Ireland ” : — Held : the legacy was for 
purposes in Ireland merely charitable, 
& was exempt from legacy duty. — 
A.-G. t5. Beohe^ 11910] 2 I. 11. 251 ; 
44 1. L. T. 67.— ~In. 

t. .1 — Bequest by a parish priest 

In Ireland of all my property Sc 
money to the poor." The assets were 
all in Ireland, & the will was proved 
there : — Held : liable to Icgaey duty. 
To bring a legacy, for a purpose merely 
charitable, within the exemption from 
legacy duty in 6 & 0 Viet. c. 82, s. 38, 


It must appear by the will itself that 
the charitable purpose is to bo restricted 
to Ireland. — Kenny v. A.-G. (1883), 
L. K. 11 Ir. 253.— IR. 

a. Not masses for repose of 

testator’s soul.] — L^racies for masses 
for the repose of testator’s soul directed 
to be said in a public church in Ire- 
land ; — Held : not to be exempted 
from legacy duty by 5 & 6 Viet. o. 82, 
8. 38. — Pekby V. Tuomby (1889), 
L. 11. 21 Ir. 480.— IR. 

b. What amounts fo.] — A 

testator bequeathed money for the 
advancement, benefit, & support of 
certain mlssionB & of a thoologlcal & 
training institution founded by the 
church of a particular denomination : — 
Held: (1) the words ” charitable 


bequests ” in Charitable Gifts Duties 
Exemption Act, 1883, s. 2, being stated 
to include certain purposes, thereby 
excluded others ; (2) the gift to the 
missions was lor religious purposes, for 
promoting the tenets ol the church ; 
(3) the theological training institu- 
tion was not a “ public institution 
within the meaning of sect. 2 ; (4) in 
neither case was the gift exempt from 
the payment of du^ chargeable under 
Deceased Persons Estates Duties Act, 
1881 . — Be Pbobert's Will (1892), 10 
N. Z. L. R. 678.— N.Z. 

0. Restricted to purposes oper* 

atino in New Zealand.] — (1) In Death 
Duties Act, 1909, s. - 43, the words 
" in New Zealand '* qualify the words 
” charitable trust ” Sc the sect, applies 
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period. . . By sect. 12 of the same Act, the 
term “ body unincorporate ” includes “ every 
. . . trustee, or number of trustees, to or in whom 
respectively any real or personal property shall 
belong in such manner, or be vested upon such 
permanent trusts, that the same shall not be liable 
to legacy duty or succession duty.” By Statute 
Law Revision Act, 1898, c. 22, the recital in 
1886 Act, s. 11, was repealed. In June, 1897. 
the Corpn. of the City of London for the purpose of 
paying off a debenture debt, & of raising further 
moneys, created an issue of debenture stock. 
In connection with the issue an indenture was 
entered into on June 24, 1897, between the 
Corpn. & certain officials of the City of London who, 
including their successors in office, were described 
as ” the trustees.” By the indenture the Corpn. 
charged in favour of the trustees in trust for the 
stockholders all rents & income derived from their 
freehold & leasehold estates, &, also, other income 
of the Corpn., with the payment of all moneys for 
the time being owing on the security of the 
indentiu'e. It was also provided that for better 
securing & providing for the redemption of the 
stock the Corpn. should out of their annual income, 
after providing for the annual interest on the 
stock, set aside on Jan. 1, & July 1, in every year, 
so long as any of the stock should remain un- 
redeemed, the half-yearly sums of £7,600 & should 
invest all such half-yearly sums & the resulting 
income thereof from time to time ; & towards the 
fund so created should be applied by the Corpn. 
towards the redemption of the stock after it 
should have become redeemable. Certain powers 
were conferred upon the trustees in case of default 
by the Corpn. of the performance of their obliga- 
tions under the indenture. Since the date of the 
deed the half-yearly sums of £7,600 had been 
regularly invested in the purchase of stock in the 
names of the trnistees. The dividends & interest 
from the investments were as they arose applied 
by the Bank of England in the purchase of similar 
stocks. The purchases & investments were made 
with the consent of the Corpn. & at the request of 
the trustees; — Held: (1) the language in the 
recital to 1885 Act, s. 11, must be read in contra- 
distinction to the language in the enacting part 
of the sect., which did not refer, as the recital 
did, to “ certain property which escapes liability 
to probate, legacy, or succession duties,” but 
included “ all real & personal property belonging 
to or vested in the Corpn. during any of the yearly 
periods ” ; (2) under the deed the holders of the 
debenture stock had no rights against or interest 
in the fund or its income which respectively 
belonged & accrued to the Corpn., provided they 
performed their obhgations under the indenture, 
until the redemption period arrived when the 
debenture stock-holders were entitled to be paid 
out of the fund ; (3) upon the assumption that 
the view that the fund belonged to the corpn. was 
wrong the trustees held the fund ” upon such 
permanent trusts ” that the same was not liable 
to legacy or succession duty within sect. 12 of the 
Act, inasmuch as the words “ such permanent 
tru^ ” meant trusts of a sufficiently permanent 

only to charitable trusts for the 
benefit of persons in New Zealand; 

(2) the exemption from stamp duty 
contained in Finance Act, 1915, 

Sched. 7, “ Conveyances ” Exemption 
(O.), must be similarly restricted to 

e urposes operatinfif in New Zealand for 
tie oenefit of the people there. — Gar- 
land V. Stamp Duties (Minister of), 

[1919] N. Z. L. R. 792.— N.Z. 

d. Money provided by antenuptial 


character to prevent property being liable to 
legacy or succession duty on the death of 
individuals, & the fund in the hands of the trustees 
was not liable to those duties ; the duty imposed 
by sect. 11 was, therefore, chargeable upon the 
income of the fund. — A.-G. v, London (City) 
Corpn., [1913] 2 K. B. 497 ; 82 L. J. K. B. 698 ; 
108 L. T. 661 ; 29 T. L. R. 494 ; 6 Tax Cas. 313, 
C. A. 

By directions of testator .] — See Sect. 7, sub-sect. 
2, post. 


Sect. 4 — RATES OF DUTY. 

See, now, 1909-1910 Act, s. 58 (2), (4). 

448. Legacy to married woman not for her 
separate use — Rate not affected by marital right 
of husband.] — Bequest of all the rest, residue, etc., 
of the personal estate of a testator to his son-in-law, 
G. & to his, testator’s, daughter P., his wife, their 
exors., administrators &. assigns, for their absolute 
benefit : — Held : not to be chargeable under 
1815 Act, Sched. III., with the highest duty of 
£10 per cent, on the whole amount, as being a 
legacy given to, or devolving to or for the benefit 
of G., the husband, a stranger in blood to deceased, 
nor to bo chargeable wholly with the lowest duty 
of 1 per cent., as being a legacy given to, or 
devolved to or for the benefit of a child of deceased, 
in the iierson of the daughter, but to be chargeable 
by moieties as being a bequest for the benefit of 
each to the amount of one -half, &, therefore, as to 
one moiety, chargeable to the highest, & as to the 
other to the lowest duty. — A.-G. v. Bacchus 
(1823), 11 Price, 547 ; 147 E. R. 560, Ex. Ch. 
Annotations : — FoUd. A.-G. v. Bumle (1830), 3 Y. & J. 531. 

Mentd. Ateboson v. Atcheson (1849), 11 Beav. 485 ; 

Ward V. Ward (1880), 14 Cb. D. 606. 

444. .] — A bequest of a residue, of 

whatever it may consist, such money as arises 
from it to be invested in the public funds, the 
interest to bo appropriated to testator’s son & his 
wife, a stranger in blood, for their lives, with 
remainder to the ^andchildren of testator, in 
equal proportions, is liable to legacy duty, to 
be calculated at the rate of £1 per cent, for the son’s 
moiety, & £10 per cent, for that of the wife, upon 
the principle that the son & his wife each take a 
life interest in one moiety of the income of the 
residue. — A.-G. v. Burnie (1830), 3 Y. & J. 531 ; 
148 E. R. 1290. 

445. Probate revoked under compromise — Rate 
depends on relationship of next of kin.] — By an 

instrument purporting to be the will of S., deceased, 
the whole of S.’s personalty, amoimting in the 
net to £12,748, was bequeathed to J., a stranger 
in blood, who was made exor. J. took out 
probate, & paid the duty of 10 per cent, on the 
whole net. Afterwards T., the next of kin to S., 
disputed the will, on the ground that S. was not of 
disposing mind. J. paid £6,000 to T., & consented 
that the will should be revoked, & administration 
taken out by T., who, in consideration thereof, 
released to J. her claim on the £12,748. T., from 

her nearness in blood, was liable to a duty of less 


contract.] — A husband, by antenuptial 
contract, provided £20,000 to the 
children of the marriafire, payable after 
his death, reserving power of division 
or apportionment, & declaring it in 
full of bairns' part of gear, ugitim, 
portion, natural, executory, or anything 
else which they could claim througn 
his decease : — Held : this provision 
was not liable to legacy duty. — 
Advocate -Generals. Trotter (1847), 
10 Dunl. (CJt. of Sess.) 56.~SCOT. 


PART IV. SECT. 4. 

e. Legacy released by order of 
court — Rate payable by next-of-Icin .] — 
A competition between a person 
claiming a bequest on behalf of a class 
of beneficiaries under a will & the next- 
of-kin of testator was terminated by 
Joint minute imder which each party 
received one-half of the subject of the 
bequest : — Held : under 36 Geo. III., 
o. 52, 8. 23, tho bequest having boon 

. F 2 
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Sect, 4. — Rates of duty. Sect. 5.] 

than 10 per cent. : — Held : under 1790 Act, s. 37, 
J. was entitled to a return of duty, not only on the 
£6,000, but also on the remaining £6,748, & the 
duty on the whole £1 2,748, was to be accounted for 
between T. & the Coini*s. of Stamps, as duty 
charged on T., at tlie lower rate. — R. v. Stamps 
Combs. (1844), 6 Q. B. 657 ; 1 New Pract. Cas. 
106 ; 4 L. T. O. S. 154 ; 115 E. R. 248. 

446. Natural child legitimated according to law 
of father's domicil— Rate of legitimate child.] — A 
testator of English birth, but domiciled in France, 
gave, by his will, shares in the proceeds of con- 
verted real estate in England to his two daughters, 
who were not born in wedlock, but had been 
legitimated according to the law of France : — 
Held: the status of the daughters in England 
must bo their status according to the law of France, 
i.c. that of legitimat e “ children ” & not of 
“ strangers in blood,” A legacy duty at the rate 
of £1 per cent, was payable upon the shares taken 
by them under their father’s will. — Hkottowe 
V . Young (1871), I;. R. 11 Eq. 474 ; 40 L. J. Ch. 
366 ; 24 L. T. 220 ; 19 W. R. 583. 

Annotations : — Refd. lie Goodman’s Trusts (1881), 17 Cb. P. 

266 ; lie Andros, Andros r. Andros (1883), 24 Ch. 1). 

(537. Mentd. lie Grey’s 'ITusts, Grey v. Stamford, [1892J 

3 Ch. 88. 

447. Settlement on wife, husband & children — 
Subsequent bequest to children — Rate as child 
or stranger.]— P almer (1858), 3 11. N. 
26 ; 30 L. T. O. S. 309 ; 157 E. R. 374. 


Sect. 5.— VALUE CHARGEABLE. 

See 1706 Act , ss. 8-12, 15-19, 23. 

448. What is gross value — Value at date of 
delivery of account for computation.] — The legacy 
duty is to be paid upt)n the aggregate amount of 
the residue of tcistator's property at the time of the 
exor.’s ddivering into the stamj) office the note 
of what he intends to retain as residuary legatee. 

The duty which is to be charged & paid in 
respect of any legacy, ” according to the amount 
or value of the property taken in satisfaction 
thereof,” must mean according to the value of the 
property at the time of taking it in satisfaction for 
the legacy (MacDonald. C.B.). 

The public had a right to the £10 at first, & so 
have they to tJie profit made by that £10, after it 
had legally vested in the govt. (MacDonald, 
C.B.). — A.-(j. V . Cavendish (1810), Wight. 82 ; 
145 E. B. 1183. 

Annotation : — Mentd. A.-G. r. Giles (]8(i0), 5 H. & N. 255. 

449. Including accretions of income 

to date.] — When a legacy is not paid at the time 
appointed by testator, legacy-duty is payable, 
not merely on the capital sum bequeathed, but 
on the aggregate amount of capital & interest, 
which is ultimately received by the legatee. 

A certain sum has been appropriated to the 
satisfaction of the legatees, & the payment of the 


duty ; for a sum appropriated for the legacies, must 
bo considered as appropriated in part for the 
payment of the duty which attaches upon the 
legacies. It must be considered as so appropriated, 
from the time when the legacies were payable ; 
at that time, a certain proportion of the appro- 
priated sum would have belonged to the legatees, & 
a certain proportion of it woffid have belonged to 
the Crown ; & it appears to me to be the justice 
of the case & not contrary to the Acts of Parlia- 
ment, but rather consonant to their whole tone 
& spirit, that the legatees should have that part 
of the fund which they would have had, if the 
appropriation had been made at the time fixed 
by the will, & that the Crown should have the full 
benefit of that part of the fund, which it would 
have been incumbent on the ct., at the same time, 
to have set apart for the disciiarge of the duty 
(Lord Lyndhurst, C.). — Thomas v. Mont- 
gomery (1827), 3 Russ. 502 ; 38 E. R. 664, L. C. 

Annotations: — Refd. Wright r. Barnowall (1849), 13 Jur. 

1041. Mentd. A.-G. v. Giles (1860), 5 H. & N. 255. 

450. .] — An exor. allowed the 

legatee of leasehold to occupy for fifteen years, 
the legacy duty being unpaid. The exor. was 
then called upon to pay duty on the profits 
accruing for the fifteen years as well as on the 
principal value of the premises : — Held : he was 
liable to the whole of such duty, & he might recover 
all the money paid on that account, as money 
paid to the use of tlie legatee. — B ate v. Payne 
( 1840), 13 Q. B. 900; 18 L. J. Q. B. 273; 13 
Jur. (309 ; 116 E. R. 1507 ; 2 )rcvious proceedings 
(1848), 12 L. T. O. 8. 124. 

451. Legacy compounded — Value of property 
taken in satisfaction at time of taking.] — A«-U. v. 
Cavendish, No. 448, ante. 

452. Forgiveness of debt — Interest from death 
not added.] — A.-G. v. Uolbrook, No. 328, ante, 

453. Bequest of sum to purchase annuity — 
Duty charged on sum bequeathed.] — (1) Devise to 
the devisor’s wife for life, & from & after her 
decease to trustees, upon ti-ust to sell, & among 
other bequests to lay out £500 in an annuity for 
the life of his son ; — Held : this gave a vested 
interest to the son, surviving the devisor, but 
dying in the lifetime of the wife, the period of 
enjoyment being deferred with reference to the 
cu’cuinstances of tlie estate, not of the legatee. 

It is clear he meant an annuity to be pur- 
chased with the £500 ; which is the same in 
effect as giving a legacy of £500 to his son ; for 
uijon a bill filed he might have received the money ; 
& the ct. would not have compelled the trustees 
to lay it out in an annuity (Grant, M.R.). 

(2) Where a sum of money was bequeathed in 
trust to lay it out upon Govt, or other securities 
in the purchase of an annuity for life : — Held : 
this was a direction to lay it out in an annuity for 
life, the will making several dispositions of stock, 
both as to the dividends & the capital. — B ayley 
V. Bishop (1803), 9 Ves. 6 ; 32 E. R. 601. 
Annotations: — As to (1) ConBd. Palmer v. Craufurd (1819), 


released for j)ajTucnt of one-half of 
its amount, duty at the rate of 10 
per cent, was payable on that half 
only, & the half payable to the next- 
of-kin was liable to 3 i^or cent, duty.— 
Loud Advocatk v. Fkeckleton's 
Judicial Factor (1894), 21 11. (Ct. of 
Sesa.) 743 ; 31 Sc. L. It. 037.— SCOT. 

PART IV. SECT. 6. 

448 i. What is aross value — Value 
at date of delivery for computation .] — 
Testator convej’^ed tho benefit which 
belonged to him, in Scottish & English 
patents for an invention, to trustees, 
directing them to hold his share till tho 


expiry of the patents to accumulate tho 
profits into a fund for tho protection of 
his estate from unexpected claims, & 
then to divide & appropriate tho same 
to parties in certain proportions of 
shares. In a suit for legacy duty qd tho 
deceased’s interest in the Sdbttish 
patent : — Held : duty Is due upon tho 
whole sum realised, & forming the fund 
for division. — Advocate-General r. 
Oswald a 84 8), 10 Dunl. (Ct. of Sess.) 
969. — SCOT. 

449 i. -- — Including accre- 

tions of income to date .] — A legatee 
sold an “ annuity of £2,500 a year, 
such annuity to bo receivable by 


tho purchaser from Juno 7, 1831,” 
tho period at which it had vested 
in the legatee ; — Held : the pur- 
chaser was liable for the legacy duty 
upon a sum of £12,000 which con- 
stituted a part of tho capital from 
which Iho annuity was derivable, & 
upon the interest of this sum from 
June. 1831, the date at which he 
acquired right to It, down to 1842 
at which period the duty had been 
settled for with government by tho 
trustees of testator. — Nisbett’s Trus- 
tees r. Learmontii (1846), 8 Dunl 
[ct. of Sobs.) 69 ; 18 Sc. iur. 34.-^ 
SCOT* 
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3 Swan. 482. ExpW. Day v. Day (1854), 23 L. T. O. S. 
216. Oonsd. Power v. Hayne (1869), L. R. 8 Eq. 262 : He 
Robbins, Robbins v. Legge, [1906] 2 Ch. 648. Refd. 
Dawson v. Hoarn (1831), 1 Russ. & M. 606 ; Walters t). 
Corpo (1851), 15 Jur. 764; Hatton v. May (1876), 3 
Ch. D. 148 ; He Mabbott, I’ltman v. Holborrow, [1891] 
** 1 Ch. 707. 


454. Annuity — Gift of Income to A. for life 
subject to annuity to B. for life — Duty payable as 
on annuity for life of A.] — A testator, by his will, 

directed his exors. to assign the residue of his 
personal estate to the trustees of the settlement 
of his niece Mrs. A., the wife of A., on trust out 
of the annual income to pay to her during the 
joint lives of herself & husband an annuity of 
£2,000 for her separate use, & that they should 
stand possessed of the residue upon such trusts 

for such persons, interests, etc., as were ex- 
pressed in a deed of settlement of the said Mrs. A. 
The deed of settlement provided that the trustees 
should stand possessed of the settled property 
upon trust, during the joint lives of the said A. 

his intended wife Mrs. A. to pay her an annuity 
of £500, upon trust to pay the residue or surplus of 
the dividends &. annual produce of the stocks, 
funds, etc., unto A., &; authorised him to receive 
the same during his life, <& after the decease of 
either of them, to pay the dividends to the sm*- 
vivor, & authorised him, her or them to receive 
the same during the life of the survivor. 1790 
Act, imposing duties on legacies, by sect. 8, 
enacted that the value of any legacy given by 
way of annuity for life or for years determinable 
on any life or for years or other period of time 
should be calculated, & the duty charged according 
to the tables in the sched. : — Held : the duty was 
to be charged on the value of £2,000 a year to 
Mrs. A. for the joint lives of herself <fc her husband 
A., & on the value of the residue of the income for 
the single life of A. — A.-G. v. Wynford (Lord) 
(1854), 9 Exch. 740 ; 2 C. L. li. 1129 ; 28 L. J. Ex. 
228 ; 156 E. Ji. 819. 

455. How value ascertained — 1853 Act, 

s. 31, Sched.] — 1853 Act, s. 31, which enacts, that 
where it shall be required to calculate for the 
puri)osc of legacy duty, the value of any annuity, 
such value shall, after the time appointed for the 
commencement of that Act, be calculated according 
to the tables in the Sched. to that Act, & not 
according to tlie tables in 1796 Act, is confined 
to cases where testator died after tlie commence- 
ment of the Act, & does not extend to cases where, 
the death being before, the acts of calculation & 
payment occur after the commencement of the 
statute. — Re Cornwallis (1850), 11 Exch. 580; 
25 L. J. Ex. 149 ; 26 L. T. O. S. 295 ; 4 W. R. 
711 ; 156 E. R. 902. 

Annotation : — Consd. Bell v. Master in Equity of Supremo 
Court of Victoria (1877), 2 App. Cas. 560. 


456. Joint tenancies — Proportionate charges.’ 
A.-G. V. Bacchus, No. 448, ante. 

457. .] — A.-O. V. Burnie, No. 444, 

ante. 

458. Successive beneficiaries — Beneficiaries 
liable to same rate of duty — Duty payable In same 
manner as If legacy to one person — Unless given 
as annuity to A. & fund to B.] — A testator be- 
queathed annuities to persons all subject to the 
same rate of duty, & directed his trustees to con- 
tinue at interest sums which should be amply 
sufficient to pay out of the income thereof such 
of the annuities as should bo existing & to divide 
the residue of the principal monies between the 
surviving annuitants & their respective children, 
including the children of deceased annuitants, 
& to dmde among the children of the first-named 
annuitants, on the death of one or more of the 


others, such part of the principal monies as would 
not bo required for payment of the subsisting 
annuities until all the principal money provided 
by the sale of his residuary estate should be paid 
& divided among such children to whom he be- 
queathed the same. In other parts of the will 
testator spoke of the annuities & residuary estate 
distinctly : — Held : the legacy duties were payable 
on the annuities as annuities, & not at once on 
the whole residuary estate as bequeathed in 
succession to persons chargeable with the same 
rate of duty. — Crow v. Robinson (1862), 4 
De G. F. & J. 337 ; 31 L. J. Ch. 516 ; 6 L. T. 372 ; 
10 W. R. 306 ; 45 E. R. 1213, L. JJ. 

459. .] — J., by will, gave all his 

real & personal estates, not specifically bequeathed, 
to trustees, upon trust to pay an annuity of £100 
a year to his wife for life, & after her decease to 
pay to his natural daughter, M., the sum of £600 ; 
& after making several otlier bequests, then as 
to a certain freehold public-house, after the decease 
of his wife, upon trust to pay the rents & annual 
income to be derived therefrom unto his natural 
daughter E. for her life, &> after her death to 
stand possessed of the said public -house, in trust 
for such of the children of the said E. as might 
be then living, & the issue of any that might 
be dead, share & share alike ; & as to all the residue 
of his estates, after answering the several purposes 
aforesaid, he directed his said trustees to invest 
the same, & pay two-thirds of the dividends 
thereof unto the said E. during her life, & after 
her death the principal to be equally divided 
between her children on attaining 21 yeiirs ; the 
remaining one-third to be paid unto the said M. 
during her life, & after her death the principal 
to be equally divided between her children. By 
a codicil to his will testator stated that the 
said freehold public-house had been sold &> 
realised £2,200, & he, therefore, revoked the 
devise of the said public-liouse in his will mentioned 
in favour of the said E. & her children, & in lieu 
thereof he directed his said trustees to stand 
possessed of the sum of £2,200 & invest the same, 
& to pay the interest arising therefrom unto the 
said E. for her life, in manner in his said will 
expressed with reference to the rents of the said 
public-house so sold as aforesaid ; & after her 

death to stand possessed of the said sum of £2,200 
for the benefit of the children of the said E. as 
in the said will mentioned, & he thereby gave A- 
bequeathed the same to them accordingly. Upon 
testator’s death, his widow being still alive, the 
exor. in the residuary account deducted from the 
net amount of the residue on which duty was now 
payable the sum of £2,800 which he claimed to 
detain to answer the above outstanding legacies 
of £600 & £2,200. The Comrs. of Inland Revenue, 
on the other hand, claimed payment of duty on 
the said two legacies as having fallen into the 
residue; — Held: (1) legacy duty at the rate of 
£10 per cent, was payable at once by the exor. 
upon the two several sums of £600 & £220 ; (2) as 
to both sums, under the express provisions of 
1796 Act, s. 12, as “ a legacy or residue, or part 
of any personal estate given over for the benefit 
of, or so that the same shall be enjoyed by, different 
persons in succession, chargeable with duties at 
one & the same rate ; (3) according to the pro- 
visions of that sect, or of sects. 1, 2, 3, of the Act, 
or of the whole of them taken together, the Crown 
was entitled to that amount of duty. 

In this case, which was a writ of summons from 
the Exchequer, calling on the exor. to show cause 
why he should not deliver an account of deceased’s 
estate, & pay the legacy & succession duties 
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Sect 5. — Value chargeable. Sect. C; Sub-sect, 1.] 

chargeable thereon, the practice as the right 
to begin being stated to have varied, the ct, 
decided to hear counsel for the Crown in the first 
instance.— JtJe Urrenwood (18(H)), as reported in 
21 Li. T. 2.5. 

460. - Beneficiaries liable to different rates 

of duty — Life Interests chargeable as annuities.] — A 

testator gave his residuary estate upon trusts for 
sale conversion & to pay the income of the 
proceeds to three persons during their joint lives 
in equal shares, with remainder, in the events that 
happened, both as to income capital, to all their 
chUdren living at the death of the survivor of 
them who should attain 21, or being female marry. 
The will contained no gift over in the event of 
the life tenants dying without issue who would 
take a vested interest. At the death of testator 
the life tenants were all under thirty years of age 
^ unmarried. The life tenants were chargeable 
with legacy duty at 10 per cent, upon their interests, 
& their issue would also be chargeable at the 
same rate. The next of kin of testator who 
were entitled in default of the contingent class of 
issue consisted of several jjersons who would be 
chargeable with legacy duty at 1 per cent. & 

5 per cent, respectively : — Held : different persons 
being entitled in succession, & the rates of payment 
being different, the case fell within the latter 
part of 1796 Act, s. 12, & sect. 17 of that Act 
did not apply ; (2) accordingly, the exors. should 
pay duty calculated at 10 per cent, on the value 
of the life interests out of income, by instalments 
spread over four years ; (3) should the life tenants 
die during that period the instalments would cease, 

6 the ultimate duty be payable by the remainder- 
man at the proper rate. — He Duppa, Fowler v. 
Duppa, [1912] 2 Ch. 445 ; 81 L. J. Ch. 737 ; 107 
L. T. .522 ; 56 Sol. Jo, 721. 

461. Money directed to be applied in purchase 
of real estate — Beneficiary becoming entitled In 
possession before application — Duty charged as on 
absolute bequest of personalty.] — A testator, who 
died in 1800, by his will bequeathed to trustees 
a fund to be laid out in land, which was to be 
conveyed to the use of C., his eldest son, for life, 
remainder to C.’s first A other sons in tail male, 
remainder to J., his second son, for life, remainder 
to J.’s first & other sons in tail male, remainder 
to his own right heirs. C. & J. died without 
issue & intestate, & S., testator’s only daughter, 
became entitled to the fund, being heii*-at-law 
to testator, as well as to C. & J. 81ie died intestate, 

6 at her death, the fund, which had never been 
invested in land, passed to E., who was grand- 
nephew of testator A heir-at-law of testator A 
of C., J., A S. ; — Held: under 1796 Act, s. 19, 
duty was payable by E. at 5 per cent, as on a 
bequest from 8 .— De I.ancey v. R. (1872), L. R. 

7 Exch. 140; 41 L. J. Ex. 64 ; 26 L. T, 400; 20 
W. R. 441, Ex. (’h. 

Armotution^: — Mentd. Macfarlane v. Lord Advocate, [1894J 

462. —— - T., who died in 1854, 

devised his real estate, in the events which 
happened, to the use of R. for life, with remainder 
to the use of his lirst A other sons in tail male, 


with remainder to the use of B. in foe : A testator 
bequeathed his residuary personal estate to 
trustees in trust for sale A to invest the proceeds 
in the. purchase of land to be settled to the like 
uses, the income of the proceeds until such in- 
vestment being payable in the same manner as 
the rents A profits of the land when purchased. 
In 1864 B. became tenant for life, A legacy duty 
was paid at 1 per cent, on his life interest in the 
residuary personal estate not invested in the 
purchase of land. In 1893 B. died without male 
issue, having by his will declared that all money 
liable to be laid out in land under T.’s will, A to 
which he, B., should be absolutely entitled in 
default of male issue, should be considered as part 
of his personal estate. Under 1881 Act, B.’s 
exors. paid affidavit duty at 3 per cent, on his 
person^ estate, including the residuary personal 
estate subject to the trusts of T.’s will A not yet 
laid out in land, after deduction for B.’s debts : — 
Held : at the moment of his death without male 
issue, B. “ began to enjoy the benefit ” of the 
capital of T.’s then subsisting residuary personal 
estate, within 1796 Act, s. 12, A, therefore, on his 
death legacy duty at 1 per cent, became, by that 
sect. A sect. 19, payable imder T.’s will on such 
capital, notwithstanding the affidavit duty already 
paid on B.’s estate. 

I think it impossible to say that B. ever 
reserved his legacy, because he did not ; but I 
do think it possible A right to say that “ he began 
to enjoy the benefit ” of it. No doubt that was 
only at the moment of his death (Kekewich, J.). 
— Kenlis (Lord) v. Hodgson, [1895] 2 Ch. 458 ; 
64 L. J. Ch. 585 ; 72 L. T. 866 ; 13 R. 603. 

Deductions allowed in estimating value of 
residue.]-— 1815 Act, s. 2, 8ched., Part III. 


Sect. 6.-- COLLECTION OF DUTY. 

Sub-sect. 1. — When Duty Payable. 

See 1796 Act, ss. 6, 8-14, 19, 26 ; 1909-1910 
Act, s. 63. 

463. Vests in Crown at death.] — A.-G. v. Caven- 
dish, No. 448, ante. 

464. Appropriated to Crown when payable.] — 

Thomas v. Montgomery, No. 449, ante. 

466. On payment of legacy.] — A testator died 
in Aug. 1861, A his exors. remitted to their 
solr. £80 to obtain probate A £25 to pay 
legacy duty. The solr. became bkpt. in Nov. 
1861, A the money was lost : — Held : the 
exors. would be allowed the £80 but not 
the £25, the latter advance being premature, 
the legacies not having been paid by 1863. — 
Castle v. Warland (1863), 32 Beav. 660 ; 2 New 
Rep. 433 ; 65 E. R. 259. 

Annotation : — Mentd. Re Mackay, Qrlessomann v. Carr, 
11911] 1 Ch. 300. 

466. What amounts to retainer — Settled legacy 
— Money retained by executor A interest paid to 
tenant for life.] — A legacy bequeathed by of 
a person dying in 1771 of a sum of money to an 


461 i. Money directed to be anpliei 
nurcJuist of real estate—BeneJici 
becoming entitled in posaession be 
appUcati^ — Duty charged as on also 
bequest o/pp8ona«y.l— Where a UbU 
by his will directs bis tnistccs wil 
SIX years of his death to realise 
whole estate & to purchase at t 
discretion land In Scotland & settl 


In tail, & the heir of entail, after 
valuing the succeeding: interops, dls- 
ontails, the Crown is entitled to legacy 
duty upon the capital value of the 
entire residue, the heir of entail having 
‘‘ become entitled to an estate of in- 
Hei^tance in possession in the real 
o^te to be purchased therewith," 
within the proviso to 36 Geo. 3, o. 52, 


B. 19. — ^Macfarlane v. Lord Advocate 



PART IV. SECT. 0, SUB-SECT. 1. 

f. When legacy is paid — Not when 
right to it accrues .] — On the death of a 
son intestate, money In the funds 
devolved upon his father, who did not 
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exor. to pay the interest thereon to testator’s 
^tural child for hw life, & on his death to pay over 
^e princip^ to his children, the interest of which 
had ^cordingly been regularly paid the legatee 
for life up to his death, which happened in 1812, 
his two sons, his only children, having died loner 
before that time & previously disposed of their 
interest in the bequest : — Held : the legacy was 
within 1808 Act, Sched. III., as being a legacy 
given by ^1 of a person dying before Apr. 6, 1805, 
<fc not paid, retained, satisfied or dis(;harged till 
after Oct. 10, 1808, & consequently liable, as to 
the interest taken by the representatives of the 
children, to the duty of 8 per cent., imposed by 
that statute on such legacies when given for the 
benefit of strangers in blood to testator, &, not- 
withstanding the principal, had, in 1794, been 
invested in the funds by the exors., in their own 
names, to answer the purposes of the will. — 

A. -G. V, Manners (Lady) (1815), 1 Price, 411 ; 
145 E. R. 1440. 

— Ck>ziBd. Hill v. Atkinson (1816), 2 Mor. 45. 

Folld. A.-G. V. Wood (1828), 2 Y. & J. 290. Consd. 

A.-G. V. Loscombo (1860), 5 H. & N. 564. 

467. .] — A., who died in 1794, 

bequeathed a legacy, in consolidated stock, to 
exors., in trust to pay the interest to B. for life ; 
remainder, after B.’s decease, to the surviving 
children of B. on their attaining 21 ; remainder, 
it no surviving children, to the appointment of 

B. ; remainder, in default of appointment, to 
B.’s next of kin : upon A.’s death the exors. 
transferred the legacies into their own names 
from that of testator, paid testator’s debts, & 
accounted for the residuary estate to the residuary 
legatee ; the dividends were regularly paid by the 
exors. to B. until 1826, when B. died, leaving 
three children ; — Held : the transfer did not 
amount to a payment, delivery, retainer, satis- 
faction, or discharge of the legacy, before Aug. 31, 
1815, & was, therefore, liable to the duty under 
1815 Act. 

All that the Lord Chancellor [Lord Eldon in 
Hill V. Atkinson] says is, that a transfer by an 
exor. to himself as trustee is an appropriation of 
l^SQ-cy. It has been so held for a consider- 
able length of time. For particular purposes un- 
questionably, it is an appropriation. If an 
exor. transfer into his own name as trustee the 
amount of a particular legacy, & acts upon that 
transfer, that is an appropriation as against 
many persons & in particular as against liimself. 
But the question here is, whether that act so done 
is to be considered as a delivery of the legacy as 
against the revenue, & this Act of Parliament : 
whether it is a retainer, or a satisfaction, or a dis- 
charge. . . . Can anybody of good sense contend, 
t^t it has been delivered, retained, satisfied, or 
discharged when the same money is now in his 
hands, & he is liable for it to the persons beneficially 
entitled to this legacy? (Alexander, O.B.). 

Satisfied & discharged means, when it is paid ; 
these words are synonymous to those which 
precede them (Hubbock, B.). — ^A.-G. v. Wood 
(1828), 2 Y. & J. 290 ; 148 E. R. 928. 

Annotation : — ^Distd. A.-G. v. Loscombe (1860), 5 H. & N* 

664. 


470. 


-.] — A testator bequeathed 


a sum of money to A. for life, & after her decease 
to her children, as she should appoint, &, in 
default of appointment, equally among all her 
children, who, if sons, should attain 21, or, if 
daughters, should attai^ that age or be married ; 
& if she should have no such children, then accord- 
ing to her appointment, in default of appoint- 
ment, over. Upon the death of testator, a suit 
was instituted for the purpose of having this 
legacy secured ; under the decree made in that 
suit in the year 1798, the exors. paid the amount 
into ct., &, prior to Nov. 1802, the whole of it 
was invested in stock in the name of the Accountant- 
General, & placed to the separate account of A., 
who continued to receive the dividends during 
her life : — Held : this was a sufficient payment of 
the legacy within 1816 Act, &, therefore, upon 
A.’s death in 1834, the parties interested’ in re- 
mainder, who were the children of A., were 
entitled to receive their several shares of the fund, 
without producing receipts for the legacy duty. — 
Coombe V. Trist (1835), 1 My. & O. 69 ; 40 E. R. 
302, L. C. 

Annotation : — Apld. A.-G. V. Loscombe (1860), 5 H. & N. 

564. 


471. 


To credit of administration 


468. 


-.] — A.-G. V. Hancock, No. 


322, ante. 

469. Payment of fund into court — Under 

order of court.] — Hill v. Atkinson, No. 321, ante. 


action.]- — W., having, by way of provision, under 
a marriage settlement, executed a bond to the 
trustees of the settlement, for securing £16,000 
after his death, in trust for C. & his wife, & then, 
subject to certain trusts in favour of their issue, 
upon trust for W. absolutely, by his will, bequeathed 
the said sum of £16,000, in case it reverted into 
the residuum of his estate at any time, in trust, as 
to £14,000 thereof, for L. Upon the death of W., 
in 1794, a Chancery suit was instituted for carrying 
his will into effect, & the Master having reported 
that the £16,000 was a specialty debt, due from 
the estate of W. to the trustees of the settlement, 
certain stock, paid into court by W.’s exors., to 
the value of £16,000, was, in 1807, under an order 
of the ct., transferred to the account of C. in the 
cause. C. died without issue between the date 
of the order & the transfer ; & the dividends of 
the stock were paid to liis widow until her death, in 
1848, when, upon the petition of L., the ct. ordered 
the ^ck to be sold, & the £14,000 to be paid to 
him ; — Held : the legacy was paid, delivered, 
retained, satisfied or discharged before Aug. 3], 
1815, within 1815 Act, Sched. III., Part III., 
consequently, no legacy duty was payable on the 
actual receipt of the £14,000 by L. in 1848. — 
A.-G. V. Loscombe (1800), 6 H. & N. rm ; 29 
L. J. Ex. 305 ; 157 E. R. 1305. 

472. Carrying in residuary account.] — 

Where a person appointed exor. & trustee under 
a will carries in a residuary account, the pre- 
sumption is that he is declaring that he has 
brought the administration of the estate to an 
end & is holding the residue as a trustee ; but this 
presumption can be rebutted. — Re Claremont, 
[1923] 2 K. B. 718 ; 93 L. J. K. B. 147. 

473. Satisfaction of legacy without payment — 
Bequest of money charged on realty to owner of 
realty.] — A.-G. v. Metcalfe, No. 374, ante. 

474. Legacy enjoyed in succession — Duty pay- 
able when benefit begins to be enjoyed — ^May be at 
death of legatee.] — Kenus (Lord) v. Hodgson, 
No. 462, ante. 


take out administration, but bequeathed 
the money to his daughter prior to 
Oct. 10, 1842, & which was not trans- 
ferred until after that date ; — Reid : 


it was liable to pay the duty imposed 
by 5 & 6 Viet. o. 82, which oame into 
operation upon that day ; & the true 
criterion of the duty payable wap the 


day of the satisfaction, payment, or 
discharge of the legacy. Sc not the 
accruer of the light . — Re Hillas 
( 1860), 2 Jr, Jur. 86,— IR, 
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Estate and Other Death Duties. 


Sect^ 6. — Collection of duty : Sicb-scct. 2, A, (a).] 

SiTB-SECT. 2 . — By Whom Duty Payabi^. 

A. The Accnuntahle Person. 

{a) 1)1 (ieinral. 

See 1790 Act, bs. 0, 10, 13, 14, 17, 20. 

475. Executor or administrator — As surety for 
legatee.] — A trustee under a will, who pays the 
legacy duty upon an annuity after the expiration 
of four years from the deatli of testator, may 
recover the amount of the duty from the legatee, 
notwithstanding a previous assignment of the 
annuity by such legatee. 

The exor., here, is only made liable for the 
benefit of govt., & not on his own account. He 
has not paid the money voluntarily, but upon 
compulsion. He pays, not on his own account, 
but on that of the legatee. The exor. is no more 
than surety for the legatee, «fe his case falls within 
the principles applied to the case of sureties 
(Park, J.). 

It is urged that the exor. cannot recover from 
the legatee, because the duty is the debt of both of 
them ; but the contrary seems to result. The 
exor. stands in the situation of a surety, & his 
principal becomes liable to him for whatever he 
has paid (Richardson, J. ). — Hai.es v. Preeman 
(1819), 1 Brod. <fc Bing. 391 ; 4 Moore, C. P. 21 : 
129 E. R. 773. 

Antiotaiions : — Refd. Smith v. Anderson (1828), 4 Russ 

352 ; Stow v. Davenport (1833), 5 B. & Ad. 359 ; Gude 

V. Mumford (1837), 2 Y. & C. Ex. 445. Mentd. Smith v 

Alsop (1824), M’Clo. 622. cmiin v. 

476. Discretion of court to order executor 

to account.] — A rule was obtained under 42 Geo. 3, 
c. 99, s. 2, for the surviving exor. of the extrix. of 
the exor. of a testator, to account for legacy duties 
due on the estate of the original testator. It 
appeared that the original testator died in 1812, 
that the surviving exor. had never acted, except 
in signing documents ; that he knew nothing 
of the estate of his testatrix, <fc that he had received 
no assets of hers, or of the original testator : — 
Held : the power given to the ct. by the above 
statute was discretionary, & the case was not one 

exercise it . — He Pigott 
(1833), 1 Cr. & M. 827 ; 3 Tyr. 859 ; 2 L. J. Ex 
298 ; 149 E. R. 033. 

f77’mT paid without duty deducted.] 

, (1) ihe pendency of a suit in equity, at the 
instance of a legatee, praying that an account may 
be taken of the personal estate & effects of a 
testator received by the exors., & that the personal 
estate may be administered, & liis legacy paid is 
no answer to an application by the comrs. of 
BUmps under 4.^ Geo. 3, c. 09, if any duties have 
become payable on legacies which have been paid, 
notwithstanding 1790 Act, which provides that 
the ct. m which such suit shall be instituted shall, 
m giving directions concerning the payment of 
legacies, take care that no allowance shall be made 
m respect of any legacy, etc., without due proof 

^ thereby imposed. 

(3) It is the duty of an exor. to deduct the 

payment of the legacy ; 
& If he omit to do so, he will become personaUv 

3fl’rr5o'E!°R!^m2‘' 

478. - Duty deducted but not oaid 1 

A testate by his will gave certain annuities & 
legacies, & directed, as to some of them that the 
lega^iy duty th ereon should be paiHut of Ws 


residuary estate, but as to others, he directed that 
the legacy duty should be deducted. The exor. 
only partiaUy paid the legacy duties, & left various 
sums unpaid on both descriptions of annuities & 
legacies. The Comrs. of Stamps & Taxes claimed 
a lien upon the residuary estate of testator for the 
unpaid legacy duties in priority over the costa 
of the suit the unpaid legacies : — Held : the 
exor. was personally a debtor to the Crown for the 
amount of legacy duty where ho had deducted it, 
& where a payment had been made to the legatee 
without deduction, the legatee, as well as the exor., 
was liable with respect to the duty which the legatee 
ought to have seen paid, but the Crown had no 
claim upon the residuary fund. — Wright v. 
Barnewald (1849), 19 L. J. Ch. 38 ; 14 L. T. O. S. 
248; 13Jur. 1041. 

479. Compromise of debts by adminis- 

trator.] — Greville V. Greville (No. 2), No. 508, 
'post, 

480. Annuity charged on realty — Liability of 
devisees.] — Testator gave the residue of his free- 
hold & copyhold messuages, lands, & tenements, 
not being rentcharges for life or lives, to R. 
& W., to the use of C., the wife of J., for 
life ; &, from & after her decease, “ to the use 
& intent, that J. should, during his life, receive 
by &; out of the said hereditaments, & the 
rents thereof, one annuity or clear yearly rent- 
charge of £500, clear of taxes & without any 
deduction or abatement whatsoever, to be payable 
quarterly, etc., with such powers & remedies of 
distress & entry, & perception of rents, in case the 
said annuity of £500 should be in arrear, as are 
reserved to lessors for the recovery of rents on 
leases for years : ” A:., subject to the said annuity 
or yearly rontcharge, to certain other uses ; k 
on failure thereof, as to one moiety, to the use of 
R., his heirs <te assigns for ever ; (Sr, as to the other 
moiety, to W., & his assigns for life : — Held : 
(1) the interest or bonelit passing to .1. was subject 
to the legacy duty, being “ a gift by way of annuity, 
out of or charged upon testator’s real estate,” 
within 1815 Act, Sched., Part Jll. ; (2) R. & W. 
were jointly bound to pay such duty, but were 
entitled, on payment of the annuity, to retain the 
amount thereof. — A.-G. v. Jackson (1831), 2 
Cv, & J. 101 ; 2 Tyr. 50 ; 1 L. J. Ex. 21 ; 149 
E. R. 43. 


Annotations As to (I) Folld. Stow v. Davenport (1833), 
5 B. & Ad. 359. Distd. Shirley v. Eorrers (1842), 6 Jur. 
1047. Consd. He Do Hoghton, Do Hoghton v. Do Hoghton, 
11895] 2 Ch. 517 ; A.-G. v. Wade, [1910] 1 K. B. 703. 
Befd. Sweeting v. Sweeting (1853), 22 L. J. Ch. 441. 


481. Legacy enjoyed In succession — Fund trans- 
ferred to trustees — Liability of trustees.] — A 

testator bequeathed the residue of his personal 
estate to his exors., in trust for his wife for life 
&, after her decease, for his nephews & nieces, 
whereby legacy duty would be payable at the 
death of the wife : — Held : under 1890 Act, s. 13, 
the extrix. of the surviving exor. might, during the 
life of the widow, transfer the trust fund to new 
trustees of the will appointed by the ct. — Re 
Jones’s Trust (1852), 21 L. J. Oh. 500. 

482. Payment of legacy without duty deducted — 
Executor *s right to be recouped by legatee — Legacy 
assigned.] — Hales v. Freeman, No. 475, ante. 

483. Payment by order of court.] — 

Foster v. Ley, No. 332, ante. 

484. .] — Bate v. Payne, No. 450, 

ante. 


PART IV. SECT. 6, SUB-SECT 2 
A. (a). 

— Testator having In 
nietlme entered into a contract 


^ne erection of buildings on 
beionging to him -.—Ueld : the dov 
in the absence of any difforent dlsi 

St 

nuty on the enhanced value of the 1 


Testator bequeathed to his widow 
for life the income of such portion of 
the existing invostmonts of hfs personal 
estate, to the value of £15,000 ; as 
she should within throe months after 
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485. Sale of legacy with concurrence 

of executory — A cestui que trust of a portion of tjie 
proceeds of a contingent reversionary interest 
in an estate directed to be sold, in case of & upon 
the happening of the contingency, bequeathed his 
reversionary interest by his will to a legatee, who 
sold the same before the happening of the con- 
tingency. The exor. was a party to the assign- 
ment, to obviate all question as to the existence 
of debts of the cestui que trust, & the purchase- 
money was thereby expressed to be paid to him, 
but was in fact paid to the legatee by the pur- 
chaser : — Held : the exor. had no claim on the 
purchaser to be reimbursed the legacy duty which, 
after the happening of the contingency, he was 
compelled to pay on the full value of the share. — 
Farwell V. Seale (1849), 3 De G. & Sm. 359 : 
18 L. J. Ch. 189 ; 13 L. T. O. S. 23 ; 13 Jur. 483 ; 
04E. 11.515. 

486. Duty misappropriated by agent 

of executor.] — The exor. of a will, in every instance, 
made the half-yearly payments due to the tenant 
for life of the residuary estate through tlie solr. 
employed by him in the administration of the 
trusts of the will. The solr. having neglecte<l to 
retain the legacy duty out of several such i)ay- 
ments, applied to the tenant for life for a return 
of the amount of such duty. Having accordingly 
received the amount from the tenant for life, the 
solr., instead of paying the same to the Crown, 
retained it for Ins own purposes, & soon after- 
wards absconded. The exor. subsequently paid 
the said duty to the Crown : — Held : he was not 
entitled to retain out of the life interest of the 
tenant for life what he had so paid.-~-TIouN v. 
Coleman (1850), 20 L. J. Ch. 213 ; 28 L. T. O. 8. 
90 ; 2 Jur. N. S. 1127 ; 5 W. R. 32. 

487. Recital of payment in deed of 

release & indemnity.] — A party to a deed i.s not 
estopped in equity from averring against or 
offering evidence to controvert a recital therein 
contrary to the fact , which has b(Mm introduced 
into the deed by mistake of fact, <fc not through 
fraud or deception on his part. Where, therefore, 
a deed of release & indemnity to the exor. of a 
testator contained a recital to the effect that out 
of testator’s residuary cstat-e the exor. had retained 
the sum of £19 Hs., being the amount of the legacy 
duty on the bequests contained in the will, & 
in fact the sum so mentioned was only part of 
such legacy duty : --Held : the exor., who was 
afterwards called on to pay the balance of the 
duty, was not precluded from recovering such 
amount from the estate of the residuary legatees 
vmder the covenant for indemnity in the deed. — 
Brooke v, Haymes ’(18C8), L. R. 0 Eq. 25. 

488. Executors* right to be recouped by 

assignee.] — A. & his ■wife w'ore, under a will, 
entitled to successive life interests in a fund in 
ct. The legacy duty on the wife’s interest was 
paid. The life interests were assigned by way of 
mtge., & part of the dividends were paid to the 
assignees during the wife’s life. Upon the death 
of the wife an order was made for payment of the 
dividends to the assignees, but no provision was 
made for the payment of the duty on A.’s interest. 
On the death of A. this mistake was discovered. 
On the petition of the A.-G. : — Held : the assignees 
would be ordered to pay the duty & the costs of 
the application. 


The solr. . . . knows that the ct. has no power 
to make an order paying away a legacy or the 
amount of a legacy or an annuity without first 
providing for the duty. That is what the legis- 
lature has imposed as a duty upon the ct. &, 
therefore, any solr. who makes himself ancillary to 
getting out money which is in truth a legacy, 
lotting the ct. make the order in ignorance make 
it improperly not providing for the payment of 
the legacy duty is, I think, ancillary in enabling 
the ct. to commit an act of injustice & I think he 
is certainly highly to be reprehended (Lord 
Cranwortii, C.). — ^Bryan v. Mansion (1857), 20 
L. J. Ch. 510 ; 29 L. T. O. 8. 84 ; 3 Jur. N. S. 
473 ; 5 W. R. 483, L. C. 

Annotation .—Apia. A.-G. r. Bruce, [1901] 2 K. B. 391. 

489. Executor *s right to be recouped by 

purchaser — Purchaser not liable for duty on other 
legacy to same legatee.] — A testator directed his 
estates to be sold, & gave the dividends of one 
portion of the proceeds to his wife, for life, & after 
her death he gave the capital to A. The second 
portion he gave to A., subject to various annuities. 
By an arrangement between the widow & A., the 
first portion was paid over by the exors. to A. 
during the widow’s life, & no sum was retained to 
answer the legacy duty, which would become 
payable on the widow’s death. A. sold the second 
portion to pi if., & the surviving exors. of the 
surviving exor. of testator joined in the assignment 
for the purpose of admitting A.'s title to the pro- 
perty, & stating that they knew of no incumbrance 
upon it. Upon the death of the annuitants, the 
purchaser filed a bill against the exors. for a 
transfer of the fund : — Held : defts. were not 
entitled to retain the legacy duty payable upon 
the fiLst portion of the property. — Bignold v , 
Giles (1858), 28 L. J. Ch. 238 ; 32 L. T. O. S. 
218 ; 7 W. R. 99 ; subsequent 'proceedinrjs, sub norn, 
A.-G. r. Giles (1860), 5 H. & N. 255. 

490. .] — A testator, who died in 

1820, by his will directed his estate to be divided 
into two moieties, in one of which a sum of £4,300 
£3 per cent, consols then standing in his name was 
to be included ; «fe as to this moiety he directed 
that, after payment of certain debts, the surplus 
beyond the £4,300 consols should be invested in 
the funds in the names of his exors., in trust to 
pay the dividends thereon also on the £4,300 
consols to his wife for life ; & upon her death he 
bequeathed this moiety to A., save & except the 
£4,300 consols, the dividends upon which, amount- 
ing to £129 a year, he directed to be paid to three 
annuitants of £20 a year each, & the remainder to 
a nephew during his life. He then bequeathed 
the annuities of £20 to three other annuitants, <te 
after the decease of the survivor of them he 
bequeathed the £4,300 consols to A. absolutely. 
The exors. realised the property, & it was ascer- 
tained that £5,099 was the amount to be invested 
to make up, together with the £4,300 consols, the 
moiety of the dividends on which were to be paid 
to the wife for life. The exors. entered into an 
arrangement with the widow & A. & her husband 
by which the £5,099 was paid over to the latter, 
but no legacy duty was paid upon it. The 
widow died in May, 1835, & in May, 1837, A. sold 
& assigned to B. the £4,300 consols, subject to 
the annuities then in existence & legacy duty 
chargeable on A. in respect thereof : — Held : 


hlB death select, & failing such selection 
by the widow, directea his executors 
to make the selection, with remainders 
over absolutely : — Held : the stamp 
duty on the bequest should bo borne 


by the legatees. 

Testator bequeathed pecuniary 
legacies to his executors in lieu of any 
remuneration which might otherwise 
be conferred upon them by the ct. ; — 


Held : the stamp duty on the legacies 
must be borne by the legatees. — W ebb 
V, Webb (1900), 21 N. S. W. Eq. 245 ; 
17 N. 8. W. W. N. 188.-~AUS. 
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Estate and Other Death Duties. 


Sect. 6 . — Collection of duty: Sub-sect. 2, A. (a), 
{&) & (c) B. Sect. 7; Sub-sect. 1.] 

(1) the £5,099 & £4,300 were separate legacies, & 
B. was not a debtor to the Crown in respect of the 
legacy duty payable on the £5,099 ; (2) the Crown 
had no lien on the £4,300 in respect of such duty. — 
A.-G. V. Giles (1800), 5 II. & N. 255 ; 29 L. J. Ex. 
176 ; 1 L. T. 553 ; 8 W. R. 342 ; 157 E. R. 1179. 

491. Liability of executor.] — Re Sammon, 

No. 477, ante. 

492. Property not reduced Into money — Valua- 
tion under 1796 Act, s. 22 — Liability of executor 
where property undervalued.] — (1) By sect. 6 of 
above Act, legacy duty shall be paid by the person 
taking the burden of the execution of the will 
upon delivery or payment of the residue of any 
personal estate to the person entitled, & by 
sect. 22, where the residue shall consist of “ pro- 
peHy which shall not be reduced into money,” 
the exor. may set a value thereon, & the Comrs. of 
Inland Revenue may accept duty upon that value. 
Shortly after the death of testatrix her exor. 
brought into the Inland Revenue Office the 
residuary account of her property, in which a value 
was set upon certain pictures & other personal 
property not reduced into money, & the Comrs. 
accepted duty upon that value. Subsequently, the 
residuary legatee & the exor. having always 
intended that the pictures should be sold in the 
course of the administration, the exor. sold them 
for a sum greatly in excess of the value upon 
which duty had been paid, & accoimted to the 
residuary legatee for the proceeds : — Held : the 
provisions of sect. 22 apply to proiicrty which shall 
not be reduced into money during the course of 
the administration by the exor., & not merely 
to property which shall not have been reduced into 
money when the residuary account is brought in ; 
the pictures, etc., therefore did not satisfy the 
description in sect. 22, & the Crown were entitled 
to duty under sect. 6 upon the amount paid to the 
legatee. 

We read those words as meaning “which shall 
not be reduced into money during the adminis- 
tration” (Pollock, B.). 

(2) In cases of specific legacies, & where the 
residue of any personal estate shall consist of pro- 
perty which shall not be reduced into money 
the exor. or the person by whom the duty ought 
to be paid, may set a value thereon, & offer to 
pay the duty according to such value, or may 
require the Comrs. to appoint a person to set a 
value, & the Comrs. may accept the duty offered 
upon the value set by the exors., or by the person 
by whom the duty is payable, without such 
appraisement if they think fit. If the Comrs. are 
not satisfied with the value so set they may 
appoint a person to appraise the effects & set 

m duty upon such value, 

hiirther, if the person by whom the duty is payable 
IS not satisfied with the valuation made under 
the authority of the Comrs., he may cause the 
valuation so made to be reviewed by the Comrs. 
of Daim Tax, who may appoint a person to appraise 
the effects & set a value thereon, & hear & 
determine the appeal (Pollock, B.).— A.-G. v. 

329 , 48 L. T. 582 ; 47 J. P. 484 ; 31 W. R. 499, D. _ . 

^5 /o (1) Consd. Re aaremont, [1923J 2 
2Q.B. 289.' Mentd. A.-G. V. Sxnjfth, [1892] 

I . a»*«cles not yielding Income— 

Liability of trustees on resettlement.] — By 1796 Act, 
s. 14, no legacy duty shall be paid on articles or 
tnings not yielding any income, & given for the 


I benefit of or to be enjoyed by different persons in 
' succession, whilst the same shall be so enjoyed in 
kind only by persons not having any power of 
selling or disposing thereof so as to convert the 
same into money or other property yielding an 
income ; but if the same shall come to any persons 
“ having an absolute interest therein,” then legacy 
duty shall be chargeable & paid thereon by those 
persons. By the will of the second Marquis of 
Ailesbury certain articles &; things were directed 
to be enjoyed as heirlooms by the person or persons 
for the time being beneficially entitled to testator’s 
mansion house under the limitations of existing 
settlements. At testator’s death the mansion 
house stood limited, under those settlements, to 
the use of the third Marquis for life, with the 
remainder to the use of Viscount Savemake in 
tail male, with remainders over. Subsequently, 
by a resettlement made in the lifetime of tlie 
third Marquis, the estate tail in expectancy of 
Viscount Savemake was cut down to a life interest, 
with limitations over ; & the heirlooms were 

assigned to trustees upon trust to allow them to 
go, devolve, & remain as heirlooms, together with 
the mansion house, according to the limitations 
of the resettlement. Viscount Savemake died, 
having survived the third Marquis : — Held : the 
trustees of the resettlement were persons “ having 
an absolute interest ” in the articles & things 
within sect. 14, & were, therefore, liable to pay 
legacy duty in respect of them. — A.-G. v. Bruce, 
I1901J 2 K. B. 391; 70 L. J. K. B. 767 ; 85 
L. T. 114 ; 65 J. P. 329 ; 49 W. R. 619 ; 17 
T. L. R. 475 ; 45 Sol. Jo. 522, D. C. 

Annotation : — Consd. Re Egmont’s S. E., Lefroy v. Egmont, 
[1912] 1 Ch. 251. 

494. Liability of assignee of reversion.] — (1) In 

all cases of assignment of reversionary interests 
the legacy duty which becomes payable on their 
falling into possession falls, in the absence of 
express contract, on the assignee. 

(2) Where the owner of a reversionary interest 
settles a part of it, there is no rule which throws 
the burden of the legacy duty upon the part 
retained, & a covenant for further assurance does 
not bind the settlor to indemnify the settled fund 
against legacy duty. — Re Repinoton, Wodehouse 
V. ScoBELL, fl904J 1 Ch. 811 ; 73 L. J. Ch. 633 ; 
90 L. T. 663 ; 52 W. R. 522. 

Directions to pay debts — Liability of creditors.] — 
See Nos. 330, 331, 332, ante. 

Directions to pay duty.] — See Sect. 7, sub-sect. 2, 
'post. 

{h) In Administration Actions. 

See 1796 Act, s. 25 ; County Courts Act, 1888 
(c. 43), s. 56 ; County Courts Act, 1903 (c. 42), 
s. 3 ; Supreme Court Fund Rules, 1915, rr. 20, 
52 (d), 66. 

496. Power of court to provide for payment.] — 

Testator having directed the legacy duty to be 
paid out of his estate, the ct. directed a reference, 
to compute the amount of that duty, in respect to 
the life interests, & ultimate interests, & ordered 
sufficient of the fund to be retained, to answer 
the duty when due ; the dividends, in the mean- 
time, to be paid to the persons entitled to tlje 
income for the time being. — Houstoun v. 
Houstoun (1831), as reported in 1 L. J. Ch. 60. 
Annotations : — Memd. Ricketts v. Loftus (1841), 4 Y. & C. Ex. 
519 ; Paske v. Hasolfoot (1863), 33 Beav. 126. 

490. Before payment to legatee.] — H icks 

V. Keat, No. 947, post. 

497. Duty of solicitor to assist court.] — 

Bryan v. Mansion, No. 488, ante. 

498. Duty of executor to see duty provided 

for.] — (1) The dividends on a fund in ct. were 
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ordered to be paid to the tenant for life under a 
will. After her death it was discovered that legacy 
duty had not been paid on her life interest : — 
Reid : neither the exor. nor an assignee from the 
tenant for life had any claim to bo recouped out 
of the reversion what they might be compelled 
to pay in respect of duty. 

(2) Assuming that it is the duty of the ct. to 
set apait the legacy duty, it is no less the duty 
of the exor., being a party to the suit, to see that 
it is provided for ; &, after standing by for a 
lengthened period, he cannot claim it against 
the estate on the death of the tenant for life ; but 
the ct. will decide none of these questions in the 
absence of the Crown. — ^Bowra v. Rhodes (1862), 
8 Jur. N. S. 1050 ; 10 W. R. 747. 

499. Does not extend to future duties.] — 

Re Bowes, Strathmore v. Vane, [1907] W. N. 198. 

(c) ReceipU. 

tSee 1796 Act, ss. 5, 27, 29, 35, 41. 

600. Copy of entry in Stamp Office books — 
Evidence of payment.] — A copy of an entry in the 
books of the Stamp Office of payment of the legacy 
duty is under 1796 Act, s. 27, evidence of the 
payment of such duty for all purposes, but such 
copy signed by the Comptroller of the Stamp Duties 
& not proved by a witness who examined it with 
the original, is not admissible. — Harrison v. 
Borwell (1839), 10 Sim. 380 ; 9 L. J. Ch. 72 ; 
4 Jur. 245 ; 59 E. R. 662. 

601. Certificate of payment of duty — Refused 
on other grounds — Payment out of court of legacy 
on notice to commissioners.] — On petition for pay- 
ment of a fund out of ct., the usual certificate 
from the Inland Revenue Department of i)ayment 
of legacy duty ought to be produced. Where 
that certificate was refused on other grounds, 
although duty had been paid, & an affidavit to 
that ^effect was produced, the ct. ordered such 
affidavit to be served on the solr. for the Inland 
Revenue, together with notice to show cause 
within seven days why the fund should not be 
paid out, &> in default, that it should be so paid. — 
Re Marsiiam (1863), 9 L. T. 533 ; suh nom. Re 
Marsham, Ex p. Playford, 12 W. R. 45. 

602. Discharge of legacy.] — Wliere 

trustees for sale under a will, who had entei'ed 
into a contract with a purchaser, & paid legacy 
duty on the amount of the purchase-money, 
afterwards vested the estate in the person to 
whom, subject to the trust, the land was devised, 
whereby he became the proper party to convey : — 
Held : a certificate from the Inland Revenue 
Office that the diuty was paid, discharged the land, 
& the purchaser could require no further evidence 
on the subject. — ^Howb (Earl) v. Lichfield 
(Earl) (1867), 2 Ch. App. 155 ; 36 L. J. Oh. 313 ; 
16 L. T. 436 J 16 W. R. 323, L. C. 

B. Limitation of Personal Liahility. 

See 1880 Act, s. 12, 1889 Act, s. 14. 


Sect. 7.— OUT OF WHAT PROPERTY DUTY 

PAYABLE. 

Sub-sect. 1. — In General. 

By whom duty payable.] — See Sub-sect. 2, ante. 
608. Duty follows legacy.] — ^A., being entitled 


to a legacy, & being indebted to C., by a deed which 
represented that it was “ unincumbered,” assigned 
it to C. upon trust to retain a moiety, & as to the 
residue in trust for A. The fund was in ct., & 
liable to legacy duty: — Held: (1) C.’s moiety 
must bear its share of the legacy duty ; (2) 0. 
was not entitled, as against A.’s share, to the costs 
of the proceedings to clear & ascertain the fund 

6 obtain payment. 

The legacy duty being a govt, charge on the 
fund, docs not, I think, come within the view of the 
parties under the word incumbrance (Lord 
Langdale, M.R.). — ^Bliss v. Putnam (1843), 

7 Beav. 40 ; 2 L. T. O. S. 94 ; 49 E. R. 977. 
Annotations Refd. A.-G. V. Bruoe (1901), 85 L. T. 114. 

Hentd. Saunders t5. Dunmau (1878), 47 L. J. Ch. 338. 

504. Wright v. Barnewall, No. 478, 

CLYltC 

605. .]— Warbrick V . Varley (No. 1), 

No. 526, post. 

508- .] — Re Repington, Wodehouse v. 

ScoBELL, No. 494, ante. 

507. Payment In specie.] — A proportion- 

ate part of stock in the funds was ordered to be 
transferred to the comptroller in lieu of legacy 
duty thereon. — Kilpin v. Kilpin (1834), 4 L. J. Ch. 
17. 


608. Sum accepted In release of all claims — 
Duty payable by administrator.] —A specifle fund 
was bequeathed for payment of debts. A claim 
being made in respect of a debt barred by the 
statute, the administrator offered £1,150 as the 
price to be paid for a release of all claims. Legacy 
duty was claimed on this account : — Held : it 
must be borne by the administrator, <te not by the 
creditor.— -GREVITJ.E v. Greville (No. 2) (1859), 
27 Beav. 590 ; 54 E. K. 236. 

609. Duty on life Interest — Whether paid out 
of capital.]— Bowra v. Rhodes. No. 498, ante. 

510. .] — Testator bequeathed a sum 

of £20,000 to M. for life, & directed that on 
her death such sum should fall into his residuary 
estate, & he appointed special trustees of the fund. 
Under 1790 Act, s. 12, tlie legacy duty was payable 
by four ©cjiual payniGnts out of th© incom© derived 
from the fund. By inadvertence the exoi^., two 
of whom were residuary legatees, paid this duty 
out of capital, & transferred the residue of the 
£20,000 to the special trustees : — Held : the error 
must be rectified, the sum paid as legacy duty, 
on all proper adjustments being made, being 
retained out of the future payments of income to 
M.—Be Ainsworth, Finch v. Smith, [1915] 
9. iTh. 06 : 84 L. J. Ch. 701 ; 113 L. T. 368 ; 31 


T L R 392. 

Annotation : — Reid. Re Musgrave, MachoU v. Parry, [1916] 
2Ch. 417. 

Power of advancement In 
trustees.] — Under a will, & in the events which 
happened, one-third of testator’s residuary estate 
vas held in trust for his daughter, married 
voman, for her life without power of anticipation, 
fc after her death for her issue, with a gift over in 
iefault of her issue for his sons & their issue 
♦espectively. The will empowered the trustees 
jO raise not more than a moiety of the vested share 
:or the time being of any of testator’s children & 
jO apply the same for the advancement or benefit 
3 f such children in such manner as his trustees 
should think lit. Owing to the circumstances 


PART IV. SECT. 7. SUB-SECT. 1. 

603 1. Dutv follows legacy .] — In an 
action for oonstruotlon of a will : — 
HtfA : the legacy duty was to bo 
deducted from the legacies, &; the 
exors. had no discretion to pay such 
duty out of the residue. — ^Manning v. 


Robinson (1898), 29 O. R. 483. — CAN. 

h. Legacy compounded for — ^ Xhdy 
a burden on amount of composition .] — 
A legacy having been bequeathed to 
foreigners, & which, in consequence of 
a dispute, was compounded in a foreign 
county for a speciflo sum, but which 


as a,greed to be paid in this country, 
full & ample discharges granted : — 
eld : the legacy duty was a buroen 
i the legacy so compounded. 
[SCHEB V. SBAFIBLD (EABL) (1825), 
Sh. (Ot. of Sess.) 192. -SOOT. 



7C 


Estate and Other Death Duties. 


Sect. 7. — Old of ivhat 'properly duty payable : 
aects. 1 d: 2^ A, B.] 

of her bii*fch & to the increased cost of living 
caused by the war, the daughter was unable to 
pay the legacy duty, which was at the ratu of 10 
per cent., on her settled share out of her income, 
& applied to the trustees for assistance. On a 
summons by the trustees the ct. was of opinion 
that the trustees could, in the exercise of tlieir 
discretion under the power of advancement, raise 
& pay the duty out of the corpiw of the settled 
share, & left them to decide whether they would 
so exercise their discretion. One of the trustees 
was willing to exercise the discretion in aid of the 
daughter, but the other trustee, testator’s widow, 
declined to exercise it because her daughter had 
married without her consent : — Held : the ct., in 
the exercise of its control over the discretion of the 
trustees, could direct the trustees out of the corpus 
of the settled share a sum sufficient to pay the 
duty.— Klug V. Klug, [1918] 2 Ch. (57 ; 62 

Sol. Jo. 471 ; suh nom. Re Klug, Klug v. Klug, 
87 L. J. Ch. 569 ; 118 L. T. 696. 

512. Legacy payable free of duty out of fund — 
Duty payable out of same fund.] — Where legacies 
are to be raised by the sale of lands given, payable 
in full, under a direction in the will that the legacy 
shall be paid without any deduction in respect of 
the duty, the duty must be paid out of the same 
fund as is charged with the bequest. — Noel v. 
Noel (1823), as reported in 12 Price, 213 ; 147 
E. R, 702, II. L. ; varying S. C. suh nom. Noel 
V. Henley (Lord) (1819), 7 Price, 241, Ex. Ch. 
AniwMions Louch r. Peters (1834), 1 My. & K. 
489 ; A.-O. r. Giles (1860), 5 H. & N. ‘255 ; lie Turnbull, 
Skipper r. Wade. (19051 1 Ch. 7‘26. Mentd. Vandelour 

S. 157 ; Attwood e. SmaU 
Q840), 6 Cl, & l<iu. 232 ; Archbold v. Comrs. ol Charitable 
Bequests for Ireland (1849), 2 H. L. Cas. 440 ; Jenkinson 
Ti (1854), Kay, 688; Dacro v. Patrickson 
(1860), 1 Blew. & Sm. 182; lie Hooper, Banco de 
Portugal r. WaddeU (1880), 6 App. Cas. 161. 


Sub-sect, 2. — Uirections by Testator. 

A. Gener(d Directions to 2 >ay Duty. 

613. Direction contained In will — Legacies g^ve 
by co^cil.] — Testator by his will bequeathed certai 
legacies to charitable institutions, & directed tlu 
they should be paid as follows : “ Which charitab] 
legacies I direct may be jiaid out of my persom 
estat(% prior to the payment of my debts & tli 
^id legacies hereby by me given & bequeathed. 
He then directed all his legacies to be paid withi 
two years after his decease, free of any deductio 
or tax or duty. By a codicil he bequeathe 
legacies payable & raiseable immediately : — Held 
the charitable legacies, & the legacies given by th 
codicils, raiseable immediately, were payable fre 

V. CURREY (1834), 

901^^'^ ’ ^ 

.^Consd. lie Scaly. Tomkins r. Tucker (1901 

^®sacles “ hereinbefore »» be 
queathed.] — Testator, by his will, directed th 
legacy duty on the legacies therein given to be pai 

l"" ^ ^^dicil, which h 

thA considered & taken as part ( 

the will, he gave other legacies th 

fromXty.^^” codicU were not given fre 

I cannot hold that the word “ herein ” mean 

it wls^used instrument in whic 

therefore, I cannot extend it t 
this codicil (Knight-Bruce, V.-C.). — Early i 


Benbow (1846), 2 Coll. .354; 7 I.. T. O. S. 3 ; 
10 Jur. 280 ; 63 E. R. 762. 

Annotations ; — Consd. JRe Sealy, Tomkins v. Tucker (1901), 
85 L. T. 451. Mentd. Early v. Middleton (1861), 14 
Beav. 45.3 ; Williams v. Hughes (1857), 4 Jur. N. S. 42 ; 
Townsend v. Early (1860), 28 Beav. 429 ; Almack v. 
Horn (1863), 1 Horn. & M. 630 ; DonnoUan v. O’NolU 
(1870), 18 W. R. 1188 ; He Courtatild, Courtauld v. 
Cawston (1882), 47 L. T. C47 ; Locke v. Dunlop (1888), 
39 Ch. D. 387 ; He Joseph, Pain r. Joseph, liodsi 2 Ch. 
507, 


515. “Foregoing legacies.”] — Testa- 

trix, having a power of appointment over her late 
brother’s property, s^ibject to the life interest of 
A., by her will gave some legacies “ out of lier own 
personal estate,” payable immediately after her 
decease, ifc other legacies '' out of her brother’s 
estate,” payable on the death of A. She directed 
the duty on all the foregoing legacies to be paid, 
& charged them on the real estate. By a codicil 
she directed the second legacies to be paid 
immediately after her own death & gave other 
legacies : — Held : all the legacies by the will & 
codicil were charged on the real estate & payable 
duty free. — Williams v. Hughes (1857), as re- 
ported in 24 Beav. 474 ; 53 E. R. 441. 

516. Amount of legacy varied.] — By 

a will some legacies wore given free of duty, ^ 
their amounts were varied by a codicil : — Held : 
they were still exempt from duty. — Fisher v. 
Brierley (No. 2) (1861), 30 Beav. 267 ; 54 E. R. 
891. 


Annotation 
Ch. 132. 


-Mentd. Re Boden, Bodon v. Boden, [1907] 1 


517. Legacies “ in addition to those 

already bequeathed.”] — By her will testatrix gave 
a number of legacies & directed that ” all the 
legacies & bequests given by this my will be 
paid & given free of all deduction for legacy or 
other duty.” By codicil she said: ‘‘I give & 
bequeath the following legacies in addition to those 
named in my will.” Then followed a number of 
legacies to legatees of tJie will & this legacy to a 
legatee not named in the will, & she added the 
words, ” given in addition to those already be- 
queathed ” : — Held : the legacy to the legatee 
not named in the will was also free of duty. — 
He Sealy, Tomkins v. Tucker (1901 ), 85 L. 3\ 451. 

518. Legacies given in trust In lieu 

of direct — Fresh beneficiaries added.] — A direction 
to pay legacies given by ” this my will ” free of 
duty docs not apply primd facie to every legacy 
subsequently given by codicil ; though the 
direction applies to legacies given in substitution 
for those in the will, & to the same beneQciaries, 
yet where the codicil gives legacies in trust, in 
lieu of direct, & under the trust fresh beneficiaries 
are added, these trust legacies must bear their 
own duty. — Re Trinder, Sheppard v. Prance 
(1911), .56 Sol. Jo. 74. 

519. Direction contained in codicil — Legacies 
given by subsequent codicil.] — Re Dresden, Lindo 
V. London Hospital (1910), Times, July 22. 

520. Direction to pay “ above-mentioned 
sums” free ol duty — Shares.] — Testator, after 
giving several pecuniary legacies to different 
persons, bequeathed two shares in a joint-stock 
CO., stating that they were of the value of £250 
each.” He then directed that the legacy duty 
” on the several above-mentioned sums ” should 
be paid & charged on his residuary personal 
estate ; — Held : the words “ above-mentioned 
sums ” did not include the shares, but the legatees 
of those shares must pay the whole of the legacy 
duty upon them. — Dakers v. Lilburn (1865), 
12 L. T. 167 ; 11 Jur. N. S. 202 ; 13 W. R. 668, 
L. JJ, 

621. Effect of marginal note In holograph will 
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— •** All free of legacy duty.**] — In his hologi'aph 
will, testator wrote along the margin opposite 
to legacies to servants these words, “ All free of 
legacy duty.” There was no circumflex or mark 
to show where they were intended to bo read ~ 
Held : all the legacies given in the will, both those 
to relatives & those to servants, were tree of legacy 
duty. — Kirkpatrick v. Bedford, Bedford v. 
Kirkpatrick (1878), 4 App. Cas. 90, H. L. 


B. Legacies free of Duty. 

See, generally. Wills. 

522. What amounts to direction to pay free of 
duty— “ Without deduction.**]— Testator having 
directed legacies to be paid at the expiration of 
six months after his decease, without deduction, 
the legacies are entitled to the full amount, & the 
legacy duty must be paid by the exors. — Barks- 
dale V. Gilliat (1818), 1 Swan. 502 ; 30 E. R. 
500, L. C. 


Annotations: — Consd. Smith v. Anderson (1828), 4 Russ. 

352 ; Louch v. Peters (1834), 1 My. & K. 489 ; Gudo v. 

Mumford (1837), 2 Y. & 0. Ex. 445. Re!d. Stow v. 

Davenport a833), 5 B. & Ad. 359. Mentd. Festini? v. 

Taylor (1862), 26 J. P. 261 ; lie Grainger, Dawson v. 

Higgins, [1900] 2 Ch. 756. 

523. “ Clear of property tax & all expenses 

attending same.*’] — Testator directs his exors. & 
trustees to pay certain annuities & legacies, 
‘‘ clear of the propei*ty-tax, & all expenses attend- 
ing the same ” ; the legacy duty ought to be 
paid by the exors. out of the assets of testator, & 
annuitants & legatees are entitled to receive the 
full amount of their respective legacies & annuities 
without any deduction in respect of legacy duty. — 
CouRTOY V. Vincent (1823), Turn. & R. 433 ; 37 
E. R. 11C7. 

524. “Free from all expense.’’] — Testator 

bequeathed to his sister a legacy of £100 of good 
& lawful money of Great Britain, to be paid to her 
free from all expense, & a legacy of £20 to his 
nephew, & the rest of his money to be equally 
divided between his brother & his niece. At his 
decease his property consisted of £000 3 per cent, 
consols, & £119 in sovereigns: — Held: (1) the 
stock did not pass under the words “ money ” ; 
(2) under the words “ free from all expense,” the 
legacy of £100 was to be paid discharged of duty. — 
Gosden V. Dotterill (1832), 1 My. & K. 50 ; 
2 L. J. Ch. 15 ; 39 E. R. 002. 

Annotations: — As to (1) Consd. Dowson r. Goskoln (1837), 

2 Keen, 14. Folld. Lowe v. Thomas (1854), Kay, 369. 

Consd. Cowling v. Cowling (1859), 26 Boav. 449. Refd. He 

Taylor, Taylor v, Twoodle (1922), 91 L. ,T. Ch. 801. 

525. “To be paid clear.’’] — A direction 

that all testator’s legacies shall be paid ckuir, 
means that they shall be paid clear of legacy duty. 
—Ford v. Ruxton (1844), 1 Coll. 403 ; 63 E. R. 
474. 

526. “ Free from any charge or liability 

in respect thereof.’’] — (1) Bequest of legacy “free 
from any charge or liability in respect thereof ” : — 
Held : it was given free from the legacy duty. 

(2) Testator gave his residue, in trust to con- 
vert & divide into two equal parts, & he bequeathed 
one equal part to A., free from any duty in respect 


thereof, & the other equal part to bo given to his 
nephews (but without the addition of the latter 
words) : — Held : the legacy duty on the first 
moiety was payable out of any lapsed residue, & 
if none, out of the second moiety. 

(3) Legacy duty is a charge to which a legacy 
is liable (Romilly, M.R.). — Warbrick v. Varley 
(No. 1) (1861), 30 Beav. 241 ; 54 E. R. 881. 
Annotation : — As to (2) Apld. Re Robins, Nelson v. Robins 

(1888), 68 L. T. 382. 

527. Free of all outgoings & payments 

except the annual & other rent.] — Testator be- 
queathed to F. a leasehold messuage, “ free of all 
outgoings & payments, except the annual & other 
rent.” The will provided that all bequests, 
whether of legacies or annuities, should be p^d 
free from legacy duty. Upon the question 
whether F. was entitled to the premises free from 
legacy duty, & whether or not free & discharged 
from the covenants & liabilities under the lease, 
except the rents : — Held : the bequest was free 
from legacy duty, but subject to the covenants & 
liabilities. — Re Taber, Arnold v. Kayess (1882), 
51 L. J. Ch. 721 ; 46 L. T. 805 ; 30 W. R. 883. 

528. Implied direction — Deficiency of fund 

if duty deducted.] — Where a charitable legacy was 
given in favour of a specified number of objects : — 
Held .* the mere fact that if the legacy duty were 
deducted the legacy would be insufficient was not 
sufficient to show that the legacy duty was in- 
tended to be paid out of the residuary estate.- 
Re De Rosaz, Rymer v. De Rosaz (1886), 2 
T. L. R. 871. 

529. Bequest of six months* full salary,] 

— A gift of six months’ full salary is not a gift free 
from legacy duty. — Re Marcus, Marcus v. 
Marcus (1887), 56 L. J. Ch. 830 ; 57 L. T. 399 ; 

3 T. L. R. 816. 

Annotation : — Mentd. Re Trotter, Trotter v. Trotter, [18991 

1 Ch. 764. 

530. Gift of residue “ after full payment 

& satisfaction '* of legacies.] — Re Tuwnend, 
Knowles v. Jessop, [1914] W. N. 145. 

531. “Free of all death duties.*’] — Rc 

Wedgwood, Allen v. Public Trustee, No. 226, 
ante. 

532. “ Pecuniary legacies ** free of duty 

—Gift of stock.] — Testator gave to M. £50,000 
3 per cent. Consols to bo transferred within 
six months after his decease, & after giving a 
variety of specific & pecuniary legacies, he directed 
that the duty upon all the pecuniary legacies 
thereinbefore bequeathed should bo paid out of 
his general personal estate : — Held : the legacy 
of the stock was not a pecuniary legacy, & con- 
sequently not exempted under this clause of the 
will from the payment of legacy duty. — Douglas 
V. Congreve (1836), 1 Keen, 410 ; 6 L. J. Ch. 51 ; 
48 E. R. 364. 

Annotations : — Mentd. Taylor v. Clark (1841), 1 Hare, 161 ; 

Caldecott v. Caldecott (1842), 1 Y. «te C. Ch. Cats. 312 ; 

Butcher v. Butcher (1851), 14 Boav. 222 ; Morgan v. 

Morgan (1851), 14 Beav. 72 ; Kor v. Ruxton (1852), 

19 L. T. O. S. 268 ; Macphei-son v. Maephorson (1852), 

19 L. T. O. S. 221 ; Ramsdon v. Smith (1854), 2 Drew. 

298 ; Re D’Estampes’ SetUmt., D’Estampes v. Crowe 

(1884), 53 L. J. Ch. 1117. 


PART IV. SECT. 7, SUB-SECT. 2.— B. 

k. What amounts to direction to 
pay free, of duty — “ Witfiout deduction *’ 
—Effect of codicil substituting new 
legatee .] — Testator in her Bettlomont 
directed her trustees “ to pay over 
& deliver ” certain legacies bequeathed 
by her “ without any deduction or 
abatement whatever for legacy or 
BUcoesBlou-duty, or otherwise.” 
Among her legacies was one of all her 
silver-plate, fiiruiture, etc. This legacy 
she recalled by a codicil In which she 
bequeathed them to other legatees. 


The codicil contained this clause, 

1 hereby declare that those presents 
shall in no way Infer a revocation of 
my said deed of settlouient before 
written, but that the same shall stand 
in full force, with this alteration thereon. 
...” : — Held : the clause of relief of 
legacy-duty applied to the altered be- 
quest contained in the codicil. — M‘ Al- 
pine V. Studholme (1883;, 10 R. (Ct. 
of Sees.) 837 ; 20 So. L. R. 551.— SCOT. 

1. Free of duty tfr other 

charges .) — Testator by bis will, after 
a number of speolflc & pecuniary 


bequests & legacies & devises of real 
& personal est#^to declared that “all 
gifts devises & bequests made by luo 
shall be free of stamp duty, which I 
direct shall bo paid out of my general 
estate.” By a codicil tho testator after 
revoking certain provisions in the will 
bequeathed three legacies “ free of 
duty & other charges ” : — Held : tho 
legacies given by tho codicil wei'O free 
of tho duty. — Bitciianan v. Riddle 
(1920), 20 S. R. N. S. W. 544.— AUS. 

m. ” Free of expense of every 

kind."] — Held : although testator could 
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Sect, 7 . — Ovi of what 'property dviy payable: Sub- 
sect. 2, jB. C.] 

533. .] — Testatrix directed all her per- 

sonal estate to be converted into money, & her 
debts & funeral expenses & legacies to be paid out 
of the proceeds, & tliat out of the residue large sums 
of stock should be appropriated upon certain tnists. 
She then gave some pecuniary legacies of small 
amount, & dii*ected that all the legacies, & all 
legacies thereinafter given, should be paid free from 
legacy duty : — Held : the exemption from legacy 
duty apphed to the bequest of stock as well as 
to the pecuniary legacies. — ^A nsley v. Cotton 
(1846), 16 L. J. Ch. 55 ; 8 L. T. 0. S. 209, L. C. ; 
S* C. sub nom. Anstey v. Cotton, 7 L. T. O. S. 

488. 

Annotation FoUd. Re Johnston, Cockerell v. Essex (1884), 

26 Ch. D. 538. 

634. Forgiveness of debt.] — Forgiveness 

of a debt in a will, foUow’ed by a direction for the 
payment of the legacy duty, on all pecuniary 
legacies out of the personal estate : — Held : the 
legacy duty was to be paid out of the personal 
estate, in respect of this forgiveness of debt. — 
MoKiiis V. Livip: (1842), 1 Y. & C. Ch. Cas. 380 ; 11 
L. J. Ch. 172 ; 62 E. K. 934. 

Annotations : — Mentd. Barnett v. Sheffield (1852), 1 De G. M. 

& G. 371 ; Irby v. Irby (No. 3) (1858), 25 Bear. 632 : 
Wilkins v. Sibley (1863), 4 Qlfl. 442 ; British Mutnal 
Investment Co. v. Smart (1875), 10 Ch. App. 567 ; Re 
Kuapman, Knapman v, Wreford (1881), 18 Ch. D. 300 ; 
lie Hervey, Short r. Parratt (1889), 61 L. T. 429 ; Ed^rar 
V. Plonoley, [1900] A, C. 431 ; Re Jewell’s Settlmt., 
Watts V. Public Trustee, [1919] 2 Ch. 161 ; Re Pain, 
Gustavson v. Haviland, [1919J 1 Ch. 38. 

535 . Specific legacy.] — Testatrix by a 

codicil to her will bequeathed to A. C., sixth Earl 
of E., & to his successors, all her plate, & also gave, 
devised, A bequeathed a leasehold house to liim & 

“ to his successors, & to be enjoyed with & to go 
with the title,” & as to all her household furniture, 
paintings, books, china, & the whole contents of 
her house, she bequeathed the same to her trustees 
& exors. upon trust that they should in the first 
place ” select & set aside a collection of the best 
paintings, statuary, & china for the Earl of E. & 
his successors, to be held & settled as heuiooms, 

& to go with the title,” & she authorised them to 
give th<^ Earl or his successors any articles of 
furniture which they should think fit, & as to all 
the rest A residue of the contents of her hoxise upon 
trust for her trustees to select presents for her 
friends, & directed them to present any portion 
of the residue of the contents of her house to her 
cousins if they should think lit, or to sell the same, 

& the moneys so received to form part of her 
residuary personal estate, & she directed aU the 
legacies left by her will & codicil to be paid free 
of legacy duty. Testatrix died posse.ssed of 
considerable personal estate, which comprised 
amongst other things a number of articles of 
^wellery which were at her death in a box at her 
banker s, which jewellery had been bequeathed to 
her. It was proved that it had been the practice 

^statnx, &, also of the former owner, to send 
such box for safe custody to the bankers when they 
r^pectively were away from London . , 

(1) the plate & leasehold house passed to the sixth I 


Earl absolutely ; the words “ to be enjoyed with 
go with the title ” not being sufficient m them- 
selves to create an executory trust or to cut down 
the interest to a life estate ; (2) the gift to the 
trustees of the whole contents of the house upon 
trust to “ select & set aside a collection of the best 
paintings, statuary, & china, for the Earl of E. 
ofe his successors, to be held & settled as heir- 
looms & to go with the title ” was a clear direction 
to settle & created an executory trust, & a settle- 
ment was directed giving a life interest to the 
sixth Earl with remainder to the next heir to the 
Earldom for his life ; (3) the box of jewellery 

g assed to the trustees as part of the contents of the 
ouse, that being the locality to which the pro- 
perty ought to be ascribed, although jewellery 
IS merely for personal use & is not appropriated 
to a house ; (4) under the words “ all the legacies 
left by my will & codicil to be paid free of legacy 
duty ” the legacy duty was to be paid out of the 
estate on ail legacies as well pecuniary as specific, 
the word ” paid ” not being sufficient under the 
circumstances to cut down the direction to 
pecuniary legacies only. 

(5) It is quite plain, having regard to sect. 19 
of the Act, that the duty pay^le in respect of the 
leasehold house is succession duty & not legacy 
duty . . . Legacy duty is payable once & for all. 

. . . Succession duty is entirely different in its 
nature. ... I should be straining words if 
I were to hold that in this codicil legacy duty 
included succession duty. I am clear it does not 
(CHiTrY, J.). — He Johnston, Cockerell v. Essex 
(Earl) (1884), 20 Ch. D. 538 ; 53 L. J. Ch. 645 ; 
52 L. T. 44 ; 32 W. 11. 634. 

Annotations As to (1) Retd. Rc HUl, Hill v. HiU. [19021 
1 Ch. 807. As to (3) Retd. Re MUler, Daniel v. Daniel 
(1889), 61 L. T. 365 : Re Zouche, Dngdale v. Zoucho, 
[1919] 2 Oh. 178. As to (4) Folld. Itc PettilL Flaxman v. 
Pettltt (1894), 38 Sol. Jo. 531. As to (5) Retd. Re Ilayer, 
Rayer v. Rayer (1903), 87 L. T. 712. GeneraUv, Mentd. 
Hill V. Hill, [1897] 1 Q. B. 483 ; Re Finch & Chow’s 
Contract, [1903] 2 Ch. 486. 

636. .]—He Dresden, Lindo v. 

London Hospital (1910), Times, July 22. 

637. Share of residue.] — Kc Pettii’t, 

Flaxman v. Pettitt (1894), 38 Sol. Jo. 531. 

538. Legacy payable In futuro.] — Testator 

by his will, after providing for the sale & con- 
version of his residuary estate & the payment of his 
debts, certain legacies & annuities, & also all 
estate, legacy, & other duties payable in respect of 
his estate & in respect of the legacies & annuities 
payable under his will, directed that his trustees 
should, at such time or times, & from time to 
time as they should think fit, but nevertheless 
as soon after his death as circumstances would 
permit having regard to the amount of his residuary 
estate at his death & the facilities of sale & realisa- 
tion, &, having regard to the directions therein- 
before contained, set apart & appropriate out 
of the residue a sum as nearly as might be but not 
exceeding £1,000,000, to be held upon trust for 
the Whiteley Homes Trustees : — Held : (1) legacy 
duty in respect of the bequest to the Whiteley 
Homes Trustees was payable out of the residuary 
estate & not out of the legacy ; (2) as the legacy 
was not payable at any definite time it carried 


not have had legacy duty in his mind, tht 
words free of expense of every kind ' 
were wide enough to cover legacy duty 

^ specifle legacies 

ought to be paid out of the residuary 


n. Direction to pay leoacy free 
dviy — No fw^ or residue available 
Dviy payalde by Zepofec.]— Where 


a 


legfacy is loft by any will free of legacy 
duty, but there Is no speoiai fund set 
apart for the payment of such duty, 
& no residue out of which such payment 
can bo made, the legatee is liable In 
duty on the amount of the legacy 
including the portion thereof to be 
applied in payment of duty. — Lord 
Advocate v. Midler’s Trustees 
(1884), 11 R. (Ct. ot Bess.) 1046 ; 21 
Be. L. 11. 7 09 .—SOOT. 


o. Mvst he sirictly construed.] 

— Brown’s Trustees v. Gow (1902), 
40 So. L. R. 62.— SCOT. 


p. .] — Macdonald’s 

Trustees v. Aberdeen Oorpn. (1002), 
39 Sc. L. R. 746.— SOOT. 

Q. Legacy hequeaOied in saiisfac- 
I tion of a debt — Exempt from duiy.y— 
A statement in a w£U that a legacy 
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interest from the end of a year after the testator’s 
death . — Be Whitelby, Whitelby v, London 
(Bp.) (1909), 101 L. T 608 ; 26 T. L. B. 16, C. A. 

639. .] — Be Sabson, Public Trus- 

tee V. Sabson, No. 239, ante, 

540. Duties payable in future.] — Be 

Parker, White v. Stewart, No. 233, ante. 

541. Extends to duty payable on sale by 

legatee — Objects of national, sclentiflc, historic or 
artistic interest.] — Be Scott, Scott v. Scott, No. 
124, ante. 

542. Direction to pay ** all legacies & bequests ** 
free of duty — ProceecB of sale of realty.] — Testator 
gave several pecuniary & specific legacies, & 
directed that “ all the legacies & bequests ” by 
his will given should be paid or satisfied free of 
duty, <fe he devised his residuary real estate to A. 
for life, & afterwards upon trust for sale : — Held : 
upon the ordinary meaning of the words, “ legacies 
& bequests,” & also upon the general construction 
of the will, the legacy duty which would become 
payable on the proceeds of the real estate, was 
not payable out of the personal estate. — White v. 
Lake (1868), L. R. 6 Eq. 188. 

543. Duty ranks as pecuniary legacy — Abates 
with other pecxmiary legacies.] — A gift of the legacy 
duty payable on a specific legacy ranks as a 
pecuniary legacy, & in the case of a deficiency of 
assets must abate along with other pecuniary 
legacies. — Farrer v. St. Catharine’s College, 
Cambridge (1873), L. R. 16 Eq. 19 ; 42 L. J. Ch. 
809 ; 28 L. T. 800 ; 21 W. R, 643. 

Annotations : — Consd. Rs Turnbull, Skipper v. Wade, 
11905] 1 Ch. 726. Mentd. Burton v. Newbery (1875), 

I Ch. D. 234 ; Green r. Tribe (1878), 9 Ch. D. 231 ; 
FoUott V. Pettman (1883), 23 Ch. D. 337 ; Re Yates, 
Singleton t?. Povah (1922), 128 L. T. 619. 

544. .] — Be Turnbull, Skipper v. 

Wade, No. 317, an^c. 

545. Charitable gift free of duty — Duty cannot 
be paid out of impure personalty.] — The legacy 
duty on a charitable legacy, given free of duty, 
cannot bo paid out of impure personalty. — 
Wilkinson v. Barber (1872), L. R. 14 Eq. 96 ; 
41 L. J. Ch. 721 ; 26 L. T. 937 ; 20 W. R. 763. 

646. .] — Testator gave charitable 

legacies, to be paid out of pure personalty, & after- 
wards directed the duties on all legacies to bo paid 
out of residue in exoneration of the legacies : — 
Held : the charitable legacies were exonerated 
from duty only in the proportion to wliicb the 
residue consisted of pure personalty. — Be Jar- 
man’s Estate, Leavers v. Clayton (1878), 8 
Ch. D. 684 ; 47 I>. J. Ch. 075 ; 39 L. T. 89 ; 42 
J. P. 662 ; 20 W. R. 907. 

Annotations : — ^Mentd. Re Riland’s Estate, Phillips v. 
Robinson, [1881] W. N. 173 ; Re Hewitt’s Estate, Gates- 
head Corpn. V. Hudspeth (1883), 53 L. J. Cli. 132 ; A.-Q. 
for Now Poland v. Brown, [1917] A. C. 393 ; Bowman 
V. Secular Soc., [1917] A. C. 406. 

SeCt noWf Mortmain & Charitable Uses Act, 
1891 (c. 73). 

547. Where residue insufficient to pay duty — 
Duty payable from legacy.] — Testator gave cert^n 
legacies free of legacy duty, simpliciter, & other 
legacies free of legacy duty, with a direction that 
the duty should be paid out of his residuary estate. 
The corpus of the legacies & the duty havmg been 
paid, it was ascertained that the estate was 
deficient, so tliat there was no residue available 
for payment of the duty directed to be thereby 
borne ; — Held : the gift of duty out of the resi- 
duary estate failed pro tanto, & the legatees whose 

is be^eathod in satisfaction of a debt 
is sumcient primd facie evidence of the 
testator's ladehtedness to exempt the 
legacy from duty. — Re O’Lkary’s 
Estate, [1896] 1 1. R. 283.—1R. 


legacy duty was to be borne by the residuary 
estate musl themselves bear the legacy duty to 
the extent to which the general personal estate 
was insufficient to pay the same. — ^W ilson v. 
O’Leary (1874), L. R. 17 Eq. 419. 

Annotation Refd. Re Wilkins, Wilkins v. Rotherham 

(1884), 27 Ch. D. 703. 

C. Annuities free of Duty. 

548. What amounts to direction to pay iree of 
duty — Bequest to purchase annuity ** Clear for A.*’] 

— ^A devise of an annuity clear for A. means free 
from taxes. — II odgworth v . Crawley (1742), 
2 Atk. 370 ; 26 E. R. 628, L. C. 

549. ** Clear of property tax & all expenses 

attending same.”] — C ouetoy v. Vincent, No. 
523, ante. 

550. ” Without any deduction what- 

soever.”] — Where testator gives annuities, & 
directs them to be paid without any deduction 
whatsoever, & where, from the nature of the 
property out of which the annuities are to be 
paid, there could be no deduction, except in respect 
of the legacy duty, — there the annuities shall be 
paid clear of legacy duty. — S mith v. Anderson 
( 1828), 4 Russ. 352 ; 6 L. J. O. S. Ch. 105 ; 38 
E. R. 838. 

Annotations : — Consd. Stow v. Davenport (1833), 5 B. &; Ad. 

359 ; Louch v. Peters (1834), 1 My. & K. 489. Reid. 

Banks v. Braithwaite (1862), 32 L. J. CJh. 35. 

651. ” Clear of all deductions.”] — An 

annuity was given by a will, clear of all deductions, 
& was directed to bo paid out of certain sums of 
stock standing in testator’s name ; — Held : it 
was not subject to legacy duty. — D awkins v. 
Tatham (1829), 2 Sim. 492 ; 57 E. R. 872. 
Annotations : — Ck>ilBd. Stow v. Davenport (1833), 5 B. & Ad. 

359. Beld. Banks v. Braithwaite (1862), 32 L. J. Ch. 35. 

562 . “ Clear of all taxes & deductions 

whatsoever.”] — Stow v. Davenport, No. 336, 
ante. 

653. Clear of legacy duty & all other 

deductions.] — Testator bequeathed some specific 
chattels & a sum of £200 to A., & he directed 
his exors. to invest in the funds, such a sum as 
would produce £200 a year, clear of legacy duty 
& all other deductions, which annual sum was to 
be paid to A. for her life, & after her decease, 
the principal was to be paid to other parties ; & 
testator directed his exors. to pay legacy duty 
on the specific & pecuniary legacies <fc yearly sum 
given to A. A. & the legatees in remainder were 
strangers in blood to testator : — Held : the legacy 
duty was payable out of testator’s residuary 
estate, both in respect to the interest given to A. 
& to those in remainder. — Calvert v. Sebbon 
(1838), 2 Keen, 672 ; 7 L. J. Cli. 275 ; 48 E. R. 
788 ; sub nom. Calvert v. Sbverne, 2 Jur. 438. 

554. ” Clear of all deductions whatso- 

ever.”] — Testator directed his exors, to set apart 
a sum not more than £7,500, the dividends of 
which, when invested as after directed, would 
amount to or produce the clear yearly sum of 
£300, clear of all deductions whatsoever, & to 
invest the sum so to be set apart in govt, or other 
securities : & he directed that if at any time the 
dividends of the trust monies should, from any 
cause whatsoever, prove insufficient to answer the 
purposes aforesaid, the trustees should, out of the 
residue of the monies that should come to their 
hands, raise such further sum as should be sufficient 
to make good any deficiency ; & apply the same 


PART IV. SECT. 7, SUB-SECT. 2.— C. 

r, Whai amounts to directUm 
to pay ftet^of duty — " Free ye^ly 

a “ free yearly ammity of £60 had 


beea bequeathed, waa entitled to claim 
the lull amount without deduction of 
legacy duty. — B ulloch v. Beaton 
(1853), 16 Dunl. ((Dt. of SoS8.) 373 ; 25 
Sc. Jut. 229.— SCOT. 
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Sect, 7. — Out of what property duty payable : Sub- 
sect. 2, C., D. <fc S.] 

accordingly ; & he gave the annuity to pltf. for 
life ‘.—Held : the annuity was free from legacy 
duty. — M arbis v. Burton (1840), 11 Sim. 161 ; 
G L. J. Ch. 373; 59 E. R. 836. 

Annotations: — Consd. lially v. 

Distd. Banks v. Braitliwaito (1862), 32 L. J. Ch. 3j. 

555. “ Clear of all taxes & outgoings.**] — 

Testatrix gave; to L. for his life an annuity or 
clear yearly sum of £500, tf) be paid & payable 
half yearly, out of real estate, clear of all taxes 
«fc outgoings. The annuitant takes it clear of the 
legacy duty.— Louoii v. Petisrs (1834), 1 My. & K. 
489 ; 3 1 a .T. Vh. 167 ; 39 E. II. 766, L. 0. 

Annotations Reid. Gude v. Muinford (1837), 2 Y. & C. Ex. 
445 ; Banks v. Braithwaite (1862), 32 L. J. Ch. 35. 


550. “ Clear yearly sum.’*] — Testatrix 

gave to trustee.s such a sum of money as that the 
annual produce thereof, when invested in the 
funds, would produce the clear yearly sum of 
£500, & she declared trusts of the fund for some 
of her relations & other persons, in succession, 
some of them not being ascertained at her death : 
— Held : the fund was not exempted from legacy 
duty. — Sanders r. Kiddell (1835), 7 Sim. 536 ; 

5 L. J. Ch. 29 ; 58 E. li. 943. 

Annotations : — Distd. Mania r. Burton (1840), 11 Sim. 161. 

FoUd. I'rklio v. Field (1854), 19 Beav. 497. Refd. Baily 

V. Bonlt. (1851), 14 Beav. 595 ; Banks v. Braithwaite 

(18G2), 32 L. .T. Ch. 35 ; A’e Saunders, Saunders v. Gore, 

[1898] 1 Ch. 17. 

557. .] —Testator devised to M. for 

his life “ one annuity or clear yearly sum of £100,” 

6 charged his estates at C. with the payment of 
the annuity. He then devised the estates at 0. 
to trustties, in trust to levy & raise tlio annuity 
& pay the same to J. M. ; & subject thereto, & 
all costs, charges, expenses attending the raising 
<fe paying the same, in trust for A. for life, with 
remainder to B. in fee; — Held: (1) M. was 
entitled to the annuity clear of all deductions for 
legacy duty. 

(2) The question whetiier a legatee is to take his 
legacy free from legacy duty, depends upon the 
intention of testator as manifested upon the face 
of the will. Therefore, the words ” without 
deduction,” “clear of all deductions,” etc., maybe 
sufilicient to free the legacy from duty, although 
there be, from tlie nature of the jiroperty on which 
it is charged, other outgoings to which those 
words may be applied . 

(3) It is clear if you can collect from any 
direction contained in the will that testator’s 
intention was that legacy duty should be paid by 
exor. the ct. will carry tliat direction into effect 
(Alderson, B.). — (luDE V. Mumford (1837), 2 
Y. &0. Ex. 445; 160 E. R. 471. 


Annotations; — As to (1) Folld. Bally v. Boult (1851), 14 
Beav. 595. Distd. ITldio v. Field (1854), 19 Beav. 497. 
Refd. Banks v. Braitliwaito (1862), 32 L. J. Ch. 35 * 
Be Grant, Nevinson v. United Kingdom Temperance & 
General ITovident Institution (1915), 59 Sol. Jo. 316. 

558 . .] — Direction to set apart a 

fund to produce a clear yearly sum of £300 during 
the life of A. ; — Held : legacy duty must be paid 
out of tlie residue of testator’s estate. — Harper 
V. Morley (1838), 2 Jur. 653. 

559 . .] Testator directed the invest- 
ment of a sufficient sum ‘ ‘ to raise & pay an annuity 
or clear yearly sum of £100,” which was given to 
parties in succession : — Held : it was not free 
from legacy duty. — Pridie v. Field (1854) 19 
Beav. 497 ; 23 L. T. O. 8. 304 ; 2 W. R. 632 ; 62 
E. R. 443. 

Annotations : — Refd. Banks ». Braithwaite (1862) 32 L J Ch 
35 ; Rc Saundei’s, Saunders r. Gore (1897), (57 L. J.’ch’ 

f\ A * * 


560 . .] — Testator left all his pro- 

perty to trustees upon trust to pay legacies, & 
one annuity or clear yearly sum of £100 to S. for 
life, with remainder as to the principal to J. 
The trustees & exors. renounced, & administration 
with the will annexed was granted to B., who 
sold under decree & paid the proceeds into S. 
& Oo.’s bank with the knowledge of the solr. <fc 
legatees ; there being no direction in the suit 
to pay it into ct. nor in the will to invest it, & 
S. & Co. being bkpt., the money was lost, B. 
claimed to bo allowed it in her account : — Held : 
the annuity was free from legacy duty. — Wilks 
p. Groom (1856), as reported in 27 L. T. O. S. 
270 ; 2 Jur. N. S. 798 ; 4 W. R. 697. 

561. “ One clear yearly rentoharge or 

annuity.**] — Testator devised real estate to A. 
subject to the payment of “ one clear yearly 
rentoharge or annuity of £100 ” to B. : — Held : B. 
took the annuity free of legacy duty. — Baily v. 
Boult (1851), 14 Beav. 595 ; 21 L. J. Ch. 277 ; 
18 L. T. O. 8. 83 ; 15 Jur. 1049 ; 51 E. R. 413. 
Annotations : — Distd. Pridio v. Field (1854), 19 Beav. 497. 

Refd. Banks v. Braithwaite (1862), 32 L. J. Ch. 35. 

562. “ Clear annuity or yearly sum,**] 

— Testator bequeathed to a legatee for his life 
a clear annuity or yearly sum of £100 ‘.—Held : 
it was given free of legacy duty. — Haynes v. 
Haynes (1853), 3 De G. M. & G. 590 ; 1 W. R. 
204 ; 43 K. R. 232, L. JJ. 

Annotations ; — Folld. Wilks v. Groom (1856), 27 L. T. O. S. 

270 ; Be Coles’ Will (1869), 22 L. T. 221. Apid. Be 

Currie, BJorkman v. Kimberley (1888), 57 L. J. (Jh. 743. 

Consd. Be Saunders, Saunders v. Gore, [1898] 1 Ch. 17. 

Reid. Banks v. Braithwaite (1862), 32 L. J. Ch. 35. 

563. “ Clear yearly income.*’] — Testator 

gave the residue of his personal estate to trustees, 
upon trust to set apart £10,000, Consols, <fe pay 
the dividends to his sister for life, & after her 
decease to retain so much of the sum of £10,000 
as should be sufficient to realise the clear yearly 
income of £150 ; & he directed the trustees to 
pay the dividends & other income of the stock 
so directed to be retained by them to his nephew : 
— Held : the nephew took the annuity, subject to 
legacy duty. — Banks v. Braithwaite (1862), 
32 L. J. Oh. 35 ; 7 L. T. 149 ; 10 W. R. 812. 
Amwtations : — Consd. Be Coles’ Will (1869), L. K. 8 ICq. 

271. Dbtd. Be Saunders, Sauiidei-s v. Gore, [1898] 1 

Ch. 17. 

664. “ Clear income or sum.”] — Testator 

directed his exors. to appropriate so much Consols 
as would produce the clear income or sum of £100 
a year, & pay such income or yearly sum to a 
charity : — Held : the legacy was given free of duty. 
—Ee Coles’ Will (1809), L. li. 8 Eq. 271 ; 22 
L. T. 221. 

Annotation: — Mentd. Be Briscoe’s Trusts (1872), 26 L. T. 

149. 

505. “ Clear yearly annuity ** — Explicit 

direction to pay another annuity free of duty.] — R. 

by will gave all his real & personal estate to trustees 
upon trust for sale & conversion, & directed them, 
“ out of the proceeds to pay to 8. R., until she 
shall marry, a clear yearly annuity of £250, & 
after her marriage upon trust to pay to 8. R., 
a clear yearly annuity of £100 during the remainder 
of her natural life.” Testator proceeded, “ after 
payment of the annuity of £250 or £100 as the 
case may bo, out of the net moneys to arise as 
aforesaid, upon trust to pay E. R. a clear yearly 
sum of £31 4«. Od. free of legacy duty.” This was 
a summons taken out by the trustees for the 
determination of the question whether S. R.’s 
annuity "^vas given free of legacy duty ; — Held : 
the words “ clear yearly annuity ” properly 
mean an annuity free from legacy duty, & this 
meaning could not be cut down by the fact that 
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in another case testator had added the words 
“ free of legacy duty.” — Be Kobins, Nelson v. 
Robins (1888), 58 L. T. 382. 

566. Included In gift of pecuniary legacies free 
of duty.] — P. by his will gave all his property to 
trustees to the use of certain persons for successive 
estate tail, with a direction that parties becoming 
first entitled to the rents should allow various 
specified sums to other parties. Then followed 
a charge on his realty of all th(i ” annuities ” 
thereinbefore mentioned, with a trust to conveit 

invest. Testator made five codicils by which 
he gave various annuities, & directed that an 
annuity to P. B. & all the pecuniary & specific 
legacies given by his will, should be xuiyable to 
the legatees free of legacy duty. On the (picstion, 
whether annuities as well as l(‘gaci(‘s were given 
free of duty : — HeJd : they were. - Pear.se r. 
Peabse (1853), 2 W. R. 129. 

567. Annuity from husband to wife.] — lie 
Waller, Mar.(}Aris()N v Waller, No. 293, o///c. 

568. Duty ranks as pecuniary legacy —Abates 
with other pecuniary legacies.] — Testator gave an 
annuity of £150 to his widow, an annuity of £100 
to a stranger in blood, & he directed that the second 
annuity should be {)aid free of legacy duty, wfiiich 
should be paid out of his estate. After jjayment 
of his debts, the estate was insufiicient to }:>ay the 
annuities in tu\\:—Held: legacy duty payabh^ 
on the sum apportioned to the second annuitant 
must be deducttul from tlie whoh; fund, & tin* 
balance then divided in tiu; saint', proportion 
between the two annuitants . — Be Wilkins, 
Wilkins v. Rotherham (1881), 27 Oh. 1). 703 ; 
54 L. J. Oh. 188 ; 33 W. R. 42. 

Annotation : — Consd. lie Turnbull, Skipper r. Wade, [1905] 

1 CU. 72(5. 

569. Life interest in residue.] — liONDESBORoHiin 
(ivORD) V. SOMERVIJd.E, No. 570, post. 

D. Suhsiituted and AddUlonal Legacies. 

570. Substituted legacy.] — l^estator gives £4,000 
to trustees uj)on trust for his two daughttu-s at 
21 ; & directed that legacy duty due in respect 
thereof shall be paid by his exors. out of the residue. 
By codicil, reciting this bequest, <fc that he is 
desirous of increasing the same to £5,000, he 
revokes the gift of £1,000, A gives £5,000, ujum the 
same trusts, etc. By a stH’ond codicil, reciting the 
former, & that he is desirous of further increasing 
to £0,000, he revokes the gift of £5,000 & gives in 
lieu ther(a)f £0,000, ui)on the same trusts : — Held : 
this was not a revocation, but substitution, in eacli 
instance ; the £0,000 was therefore exenqjt from 
legacy duty. — CuorER v. Day (1817), 3 Mer. 154 ; 
30 E. R. 59. 

Annotations: — Consd. Jolinson v, Johnson (1844), 14 .Sim. 

313. Refd. Byno v. Currey (1834), 2 Cr. & M. G03. 

574 . To husband of deceased legatee.] — 

Testator bequeathed to his daughter £50,000 of 
which £20,000 was to be j)aid to her absolutely, 
&, as to the remaining £30,000, she was to receive 
the interest to her separate use during her life, 
&, after her death, the principal was to be paid to 
such person or i)ersons as she might by her will 
appoint ; &, after giving various other legacies, 

bequeathing to the same daughter a share of 
the residue of his jiersonal estate, he directed, that 
all the specific <fe pecuniary legacies thereinbefore 
bequeathed should be paid to tlie respective 
legatees free of the legacy duty ; the daughter 
having died, in his lifetime, he afterwards by a 
codicil, “ instead of the legacies given to her by 


my will, which arc now' lapsed,” bequeathed to her 
husband £20,000 : — Held : the husband was not 
entitled to have the £20,000 paid to him free of 
legacy dut5 ^ — Ghatteris v. Young (1827), 2 
Russ. 183 ; 38 E. R. 304, L. (t 

Annotations : — Refd. Byne v. Currt'y (1834). 2 Cr. & M. 603. 
Mentd. Ite Joseph, I’ain v. Joseph, [1908] 2 Ch. 507. 

572. Gift on different conditions.] — Testa- 

tor gave an annuity of £300, free from all taxes 
A stamp duties, to 1. & 11. during their joint lives, 
<fc to the survivor during her life, A, after tlie death 
of the survivor, to O. for her life. By a codicil 
he revoked the annuity of £300 given to I. & H., 
& gave them an annuity of £100 each, with benefit 
of survivorship. The annuities of £100 are subjt^ct 
to the legacy duty.— B urrows v. Cottrell (1830), 
3 Sim. 375 ; 57 E. R. ]()38. 

573. .] — Testator by his will gave an 

annuity to his grandson, & directed Ids exors. to 
pay legacy duty on all legacit's A annuities given 
by his will. By a codicil he gave' an annuity to liis 
grandson hi lieu of the annuity given by his will 
Held : the annuity givcui by the codicil was free 
from legacy duty. — S haftesbury (Eari.) v. Marl- 
borough (Duke) (1S35), 7 Sim. 237 ; 58 E. R. 827. 

Annotiitions Apld. JohiiHlone v. llarroAvhy (1859), 1 Bo 
G. F. & J. 183. Mentd. HavKroaves v. on (1804), 

3 1 J.. J. Uh. 180 : Bonnellun r. ()-Neill (1870), 18 W. H. 
1188; ta: Boddinglon, BoddiiiKtou r. (,'lairal (1884), 25 
Uli. B. (585 ; iiV; .J()soi>h, l*aiu v. .loHoph, [1998] 1 t'h. 599. 

See No. 518, ante. 

574. Additional legacy.]— lit'gacy givmi shn- 
pliciler by a codicil to a legatee' to whom aiiotJn'r 
legacy was given by a i)rioi’ codicil : - Held : to be 
cumulative <fc jDayable out of tlui same funds 
ui)on tlui same conditions, iniduding exemi)tion 
from legacy duty.— -.1 ohnstone v. IIarrowby 
(Earl) (1859), 1 De C. E. it J. 1H3 ; 29 D. .1. Cli. 
145 ; 1 L. T. 390 ; 0 Jur. N. S. 153 ; S \V. R. 105 ; 
45 E. R. 328. L. C. 

Annotations: — Distd. Re Howo, WilkiiiHoii v. Forniohoni^h 
(1910), 103 L. T. 185. Refd. Re Bodon, Bodrn r. Bodon, 
[1907] 1 C'h. 132. Mentd. Re Gihsoii ( 1801 ), 2 .lohn. <fc 
11. 05(5; Jtr .Smith (18(52), 2 .John. H. 59 1 ; Un'SKwcIl 
V. Cmsswoll (1808), L. B. 0 Eq. 09 ; BoinuOlau r. O’Nc'ill 
(1870), 18 W. B. 1188; Re Courtaiild, Gourliuild v. 
OawHloii (1882), 47 Jj. T. (517 ; Re Colyor, MiUikin r. 
Suelling (1880), 55 L. T. 344 ; Re JoHOph, Bain e. JoH(!ph, 
[1908] 1 Ch. 599. 

575. ■■■- Further benefit of different nature 
given by same will.] — Ti'stator, after appointing 
(‘xors., gave Ids hou.S(^ 'P. A all his houseliold 
furniture & effects in it to F. “ fn'e of all suc- 
cession, estate, & legacy duties ” cSt continued : 
” I givt; to her also an annuity of £520 a year.” 
The n^siduary d(‘vis(‘e & legatee having asked ft)r a 
declaration that the annuity was tihargeable with 
Icigacy duty ; -Held : the rule in Johiisione v. 
Harrowby {Earl), No. 574, ante, that a legacy sub- 
stituted for or added to a legacy given free of duty 
is itself freiid from higacy duty was confined to 
cases where tin; character of each of the h^gacics 
is the same, did not therefore apidy to the 
present case, where one legacy was a sjiccifle 
legacy of chattels & the other a iiecuniary one, 
the latter legacy not being an added legacy within 
the meaning of the rule apjilied in that case, <fc, 
on the true construction of testator’s will, the 
annuity was not bequeathed free of legacy duty. — 
Be llowE, Wilkinson v. Peb.nieiigugh (1910), 
103 D. T. 185 ; 51 Sol. .To. 704. 

E. Bequests of Besidue. 

576. Life interest in residue — Direction to pay 
annuities free of duty.] — Testator directed legacy 
duty to be paid out of his general personal estate 

ought to be paid out of tho residuary 
estate before division, not out of the 
residuary legacies after division. — 

Q 
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duty — Duty payable out of residuary 
estate before division .] — Legacy duty 
chargeable on the residuary legrcies 
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Estate and Other Death Duties. 


Sect. 7 . — ^iit of irJi at property duty payable : Sub^ 
sect. 2, L\ di' F. Sects. 8, 9 A' 10: Sub-sects. 
1, 2 ct’ 3. Sect. 11. Part V. Sects. 1 c?? 2 : 
Sub-sect. 1 .] 

on th(,‘ annuities & pecuniary legacies given by liis 
will '.—Held : th(5 income of residuary personal 
estate directed to be invested in land & settled to 
uses was not, while uninvested, an annuity 
within such direction. — Londeshorough (Tx)KI)) 
t'. Somerville (18.51), 19 Beav. 295 ; 23 L. J. Oh. 
«4() ; 23 Jj. T. O. S. 291 ; 52 E. li. 303. 

Annotations: — M6ntd. SohoUjfleld r. Hodfern (1863), 2 

Drew. & 8rn. 173 ; Fnunan v. Whitbread (1865), L. R. 

1 Eq. 266 ; Bulkeley v. StopheriH, [1896] 2 Ch. 241. 

577. — . I - I’estator, after gixdng certain 

specific & pecuniary legacies & life annuities & 
making a specific devise, d(;clared (clause 0) that 
“ all the legacies, annuities & bequests ” be- 
queathed by iiis will should be given & paid free 
of all “ deatli duties.” He gave his residuary 
estate on trust for sale & conversion & directed 
that his truste(^s should pay his funeral & testa- 
mentary expenses, ” death duties,” debts, legacies, 
<te annuities out of the proceeds invest the 
residue thereof & hold same upon tinist to pay 
certain annual sums to A. & B. during the life of 
0., & subjc^ct tliereto upon trust for C. for life, 
with r<‘maindor to A. B. absolutely: — Held: 
C.’s life interc'st' in the residue was a ” bequest 
Ix^queathed by the will ” within clause 0, & the 
legacy duty payable in respect thereof was 
payable out of the corpus of the estah; «fe not out 
of O.’s income. — Re Kennedy, Cordould v. 
Kennedy, [1917] 1 Ch. 9 ; 8b L. J. (h. 40 ; 115 

T. 090 ; 33 T. L. R. 44 ; 01 Sol. Jo. 55, C. A. 

Annotations : — Apld. Ttr Eve, Hall v. Eve. [1917] 1 (’h. .562 ; 

Jie Hampton, Hampton r. Mnwor (1918), 62 Sol. Jo. .585. 

578. Share of residue given free of duty — Duty 
payable from lapsed share.] — W arrrick v. Varley 
(No. 1), No. 520, ante. 

579. .] — After giving certain legacies to 

males & females testatrix declan^d that all legacies, 
devises, <te bequests thereinbefore or thereinafter 
given or made in favour of females should be free 
of legacy duty, the residue being given to three 
mahxs & tliree females as tenants in common : — 
Held: the k^gacy duty in respect of the shares of 
the females in tne residue were to be paid out of 
their respective shares. — Re Dalrymple, Bircham 
V. Springfielu (1901), 49 W. R. 027 ; 45 Sol. Jo. 
555. 

F. New Duties. 

580. By whom new duties paid — 1909-1910 Act, 
s. 58.] — Re Bris( of:, Royds v. Briscoe, No. 193, 
ante. 

581. .] — Jie Waller, Margarison 

V. Waller, No. 293, a}ite. 


Sect. 8.— REMISSION OF DUTY AND INTEREST. 

See Part I., Sect. 2, ante. 


Sect. 9. — COMMUTATION OF DUTY AND 
COMPOSITION OF CLAIMS. 
Commutation of duty.] —AW 1880 Act, s. 11. 
Composition of claims.] — See 1881 Act, s. 13. 


Sect. 10.— INTEREST, PENALTIES AND PRO- 
CEEDINGS. 

Sub-sect. 1. — Interest. 

See, now, 1890 Act, s. 18 (2). 

Sub -sect. 2. — Penalties. 

See 1796 Act, ss. 28-31, 35, 38, 39, 43, & 44 ; 
1808 Act, s. 44 ; 1808 Act. 8. 9 ; 1890 Act, ss. 
22 (2), 32, 33 (1), 36 (1) & (2). 

Sub-sect. 3. — Proceedings. 

See 1796 Act, Sects. 22, 24 ; 1865 Act, s. 65. 

582. Rule for attachment for not accounting — 
Absolute unless cause shown .] — Re Vivian’s 
Estate (1831), 1 Cr. & J. 409 ; 148 E. R. 1482 ; 
sub nom. Re Vyvyan’s Estate, 1 Tyr. 379. 

583. .] — The ct. will grant a rule, 

absolute in the first instance, for an attach- 
ment at the suit of the Crown against a 
person having unpaid legacy duty in his hands, 
where a rule absolute to pay it has been 
served uiion him & has not been obeyed, & no 
cause has been shown . — -Re Evans (1865), 3 H. & 
0. 562 ; 5 New Rep. 330 ; 11 L. T. 717 ; 11 Jur. 
N. S. 182 -, 13 W. R. 350 ; 159 E. R. 051 ; sub 
nom. Re Eaton, 34 L. .1. Ex. 87. 

Attachment generally .] — See Contempt of 
Court, Vol. XVI., pp. 0 ct seq. ; Nos. 1 et seq. 

584. Money paid to attorney for purpose of 
paying duty — Application by Crown for rule for 
payment refused.] — The ct. refused a rule made on 
behalf of the Crown, calling on an attorney 
to pay over to the receiver of stamp duties a sum 
of money which the attorney liad received from 
his client, an exor., for the purpose of paying 
legacy duty, but which he had not in fact paid. — 
Re Fenton (1835), 3 Ad. & El. 404 ; 1 Har. & W. 
310 ; 5 Nev. & M. K. B. 239 ; 4 L. J. K. B. 204 ; 
111 E. R. 467. 

Annotation : — Mentd. Jtc Cfobb (1843), 2 L. T. O. B. 227. 

585. Rule calling on executors to account — 
Form.] — Upon making absolute a rule calling on 
exors. to account for legacy duty the ct. ordered 
that in future it should form part of such rules, 
that ‘‘ if upon the delivery of the account there 
should be found to bo any duty payable to His 
Majesty that the exors. should pay the costs of the 
Crown, to be taxed in the usual manner . — Re 
Robinson (1837), 2 M. & W. 407 ; 5 Dowl. 609 ; 
Murp. & 11. 71 ; 6 L. J. Ex. 158 ; 150 E. R. 816. 

586. Information for payment of duty — Parties.] 
— Qu. : in an information for the payment of 
legacy duty, whether all the exors. living, & the 
representatives of such as may be dead, are 
necessary parties ? — A.-G. v. Hughes (1842), 11 
L. J. Ch. 329. 

Proceedings on Revenue side of K. B. Div., 
generally, see Crown Practice, Vol. XVI., pp. 
214-236, Nos. 1-316. 

587. Right of Crown to begin.] — Re Green- 
wood, No. 469, ante. 

See^ further. Constitutional Law, Vol. XI., 
p. 628, Nos. 325-327. 

Sect. 1 1 REP AYMENT OF OVERPAID DUTY. 

See 1796 Act, ss. 8, 34, & 37. 


Fitzherbert V. Waterhouse (1908). 
27 N. Z. L. K. 600.— N.Z. 

PART IV. SECT. 10. SUB-SECT. 1. 

t. Interest on duty erroneously paid 
by executor — lAnhility of executor io 
legatee.] — Exocutoi-s, In passing thoir 
residuary account, erroneously repre- 
sented the legatees as strangers in 
blood to the testator, n’hereby a largo 


sum for legacy duty was paid to the 
Crown. 

A suit having been instituted to take 
an account of the trust funds : — Held : 
(1) the executors could properly bo 
charged with interest on further 
directions ; (2) Interest was chargeable 
on the principal money erroneously 
pa^. — S haw v. Turbett (1862), 14 
I. Ch. R. 476.— IR. 


PART IV. SECT. 10, SUB-SECT. 3. 

a. Crown coste — When disallowed.] 
— If, in a suit for legacy duty, the 
Crown takes a verdict for more than it 
is entitled, upon an appeal on this 
& other grounds, the Crown will not 
be allowed costs. — Williamson v. 
Advocate -General G843), 2 BeU, 
Sc. App. 89 ; affg. 13 Dunl. (Ct. of 
Sess.) 436.— SCOT. 
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Part V. — Succession Duty 


Note. — hi this Part Succession Duty Act^ 1853 
(c. 51), Crown Suits, etc. Act, 1805 (c. 104), Customs 
and Inland Revenue Act, 1880 (c. 14), Customs and 
Inland Revenue Act, 1881 {c. 12), Customs and 
Inland Revenue Act, 1888 (c. 8), Customs and 
Inland Revenue Act, 1889 (c. 7), Finance Act, 
1894 (c. 30), Finance Act, 1890 \c. 28), Finance 
Act, 1900 (c. 7), Finance Act, 1907 (c. 13), Finance 
(1909-1910) Act, 1910 (c. 8), are referred to as 1853 
Act, 1865 Act, 1880 Act, 1881 Act, 1888 Act, 1889 
1894 Act, 1890 Act, 1900 Act, 1907 Act, 
1909 -1910 Act respectively. 

Sect. 1.— IN GENERAL. 

588. Incidence of duty — Falls on beneficiary.] — 

WiNANS V. A.-Gr., No. 1, a7itc. 

589. Distinguished from legacy duty.] — 

Re Johnston, Cockerell v. Essex (Earl), No. 
535, ante. 

590. 1853 Act — Construed In popular sense.] — 

A.-Gr. V. Middleton (Lord), No. 014, po.st. 

591. Technicalities of English or 

Scotch real property law disregarded.] — The Dowager 
Lady S. executed a deed of entail, dated June 9, 
1840, of certain estates in Inverness-shire in favour 
of her eldest son, Lord S., & the heirs of his body ; 
whom failing, in favour of his nephew, her grand- 
son, A., & the lieirs of his body. Lord S. took as 
institute. He died without issue in Aug. 1853 ; 
whereupon the said A., now J-;ord S., took as 
nominatim substitute : — Held : (1) he was charge- 
able with duty at the rate of 1 per cent, only ; 

(2) the grandmother, & not the uncle, was the 
predecessor within the above Act. 

(3) In construing the statute on which his case 
depends we must bear in mind that it applies to 
the whole of the United Kingdom. . . . The 
technicalities of the laws of England & Scotland 
where they dill'er must be disregarded & the 
language of the Legislature must be taken in its 
popular sense (Lord Campbell, C.). 

(4) The rate of duty is to be regulated by con- 
sidering who is the predecessor, this may be 
deteiTnined by considering whether the succession 
is by “ disposition ” or by “ devolution. 

(5) In fixing the rate of duty to be paid by the 
successor the Legislature was perhaps influenced 
by a consideration of the probability he before 
had of enjoying the inheritance, & by a con- 
sideration of the probability of his being able 
to pay a heavier duty without hardship, if the 
property came to him from a distant relation or 
from a stranger. This object, I think, will best 
be obtained by holding that where the succession 
is by disposition the settlor is the predecessor, & 


where by devolution the leist possessor is the 
predecessor (Lord Campbell, C.)._ 

(6) In the present case applt. is named & cir- 
cumstantially described in the deed, he takes 
directly from the donor by virtue of the deed, 
& she unquestionably was the “ settlor,” ” dis- 
poner,” <fc “ ancestor,” from whom in one sense 
his interest in the estate was derived (Lord 
Campbell, C.). 

(7) I think that the position of the nominatim 
substitute in this deed of tailzir is precisely 
analogous to that of a person who in an English 
settlement is named as the I’eraainderman in tail 
after a previous estate tail, & who . . . would be 
considered as taking by disposition from the 
author of the settlement, <fe not by devolution from 
the previous tenant in tail (IjORD (’helmsford). — 
Sai.toun (Lord) v. Advocate-Ceneral (1800), 
3 Macq. 059 ; 3 L. T. 40 ; 8 W. K. 505, H. L. 

Annotations: — As to (.1) Folld. A.-G. V. LUford (1864), 3 
H. & (^. 239. Consd. Spocial I’urposes Iiuiome Tax C'omrs. 
V. I’emHcl, [1891J A. C. .')31 ; Lord Advocate v. Moray, 
I190r)j A. C. 631. Reid. A.-G. V. Floyer (1861), 7 H. & N. 
238 ; lie Barker (1861), 30 L. J. Ex. 404 ; Braybrooko v. 
A.-G. (1801), 31 L. J. Ex. 177 ; A.-G. v. Upton (1860), 
L. U. 1 Exeh. 224 ; He (!owloy (1866), L. it. 1 Exch. 
288 ; Fryer xu Morland (1876), ,3 C3i. I). 675 ; It. v. 
Income Tax Comrs. (1888), 22 Q. B. D. 296 ; Macfarlano 
V. Lord Advocate, [1894] A. 0. 291, As to (5) Apld. lie 
1)0 Laneey^ (1869), L, It. 4 Exch. 345. Reid. Charlton 
r. A.-G. (1879), 4 App. Gas. 427 ; A.-G. v. Mitoholl (1881), 
44 L. T. 58(1 ; Buchan v. Lord Advocate, [1909 J A. C. 
166; Hamilton v. Lord Advocate, 1192()J A. C. 50. As 
to (7) Consd. Zetland v. Lord Advocate (1878), 3 App. Cas, 
505. 

592. .] — Braybrooke (Lord) 

V. A.-G., No. 694, post. 

593. .] — Zetland (Earl) v. 

Lord Advocate, No. 702, post. 

594. To what persons applicable.] — A.-O. 

V. Jattledai.e, No. 052, post. 

Estate duty In successions.] — See No. 9, ante. 


Sect. 2. — THE SUCCESSION. 

Sub-sect. 1. -In Generat.. 

See 1853 Act, s. 1. 

595. Interpretation of “ succession All 
property passing on death — By gift or descent — 
Not by contract of purchase.] — Floyer v. Bankes, 
No. 754, post. 

596. By any disposition.] — Solicitor- 

General V. I..AW Beversionary Interest 
Society, No. 797, post. 

597. Property not capable of assessment.] 

—A.-O. V. SEF'roN (Earl), No. 799, post. 

59g, Money payable under engagement.] — 

A.-G. V. Montefiore, No. 600, post. 


PART V. SECT. 1. 

b. Incidence of duty — Falls on 
heneficiary — Intra vires provincial legis- 
lature.] — The tax imposed by Succession 
Duty Act is not an indirect tax, & 
the Act is within the powers of the 
Provincial Legislature. The impost is 
laid expressly upon the property pass- 
ing on death, & there is no legal obliga- 
tion to pay the duty imposed upon any 
person or persons other than the 
l^neflciaries, & even as to them the 
liability is only Inferential, or arises 
under an order of the ct. made in the 
course of the enforcement of the charge 
upon the property. — lie DoK (1914). 
19 B. C. R. 536; 16 D. L. R. 740; 27 
W. L. R. 803; 6 W. W. R. 610.— CAN. 

0 . Not a testamentary expense .] — 


Succession duty is not a t-ostamentary 
oxpenso, & a testator wishing such duty 
to be paid by his oxors. out of the 
corpus of his estate & not to bo borne 
by the siiocessors must give a specific 
direction to that effect. — Re Holmes, 
Beetham V. Holmes (1913), 32 

N. Z. L. R. 577.— N.Z. 

PART V. SECT. 2. SUB-SECT. 1. 

696 i. Interpretation of" sxiccession ” 
— AH property passing on death — By 
any disposition .] — Loud Advocate v. 
Constable's 'Trustees (1880), 17 

Sc. L. R. 611.— SCOT. 

698 i. Money payable under 

engagement.] — A sum of £2,000 was 
settled by antenuptial contract, to 
which the wife’s father was a party. 


He bound himself to pay that sum to 
the marriage contract trustees, at the 
first term after his death ; the interest 
being declared payable from that 
term, first to the wife during her life, 
& then to the husband in the event of 
his survivanco, the fee being destined 
to the children of the marriage, whom 
failing, to the grantor's testamentary 
trustees : — Held : this was a succession 
within 16 & 17 Viet. c. 51, & succession 
duty was chargeable thereon. — Lord 
Advocate r. Roberts' Trus'fees 
h858), 20 Dunl. (Ct. of Sess.) 449.— 
SCOT. 


d. Movables in the colony — 

Testator domiciled out of the colony .] — 
Held : Queensland Succession & Pro- 
bate Duties Act, 1892, s. 4, defining a 

. G 2 
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Sect. 2. — The succe ssion: Suh-secis. 1 cC: 2, A.J 

699. ‘‘ Property ’’ — Includes covenant to pay 
annuity.] — Rc Micki-ethwait, No. S24, 

600. “ Disposition & “ devolution ’’—Every 
mode whereby property passes.] Noutiiumueh- 
land (Duke) v. A.-O., No. 602, post. 

“ New succession ” — When arising.] >Scc No. 

602, post. 


Sub-sect. 2. — Successions under Dispositions. 

A. Dispositions. 

6’ee 18.53 Act, s. 2. j n 

601. Extent of “ dispositions — Includes all 
modes — By will, deed, or settlement inter vivos.] 

A.-Gr. V. Fitzjohn, No. 013, post. 

gQ2. .] — A., tenant for lire of real 

property, & B., tenant in tail in remainder, exe- 
cuted a distailing deed <fc sold <te conveyed the 
property to 0. On O.’s deatli D., as !>. s devisee, 
became entitled in jiossession to the property 
paid succession duty thereon. Then A. died 
& the Crown claimed succession duty from B. & 
D. as on a succession from A. : — Held : suc- 
cession duty was payable by D., to be calculated 

on the life of D. , i i 

(1 ) A succession within the Act once established, 
no manipulation of the parties afterwards can 
get rid of it ; <fe the observation is equally true 
whether there be one or two successions (IjOUD 
IlAl.SBURY, C.). 

(2) It is clear that the terms “ disposition” & 

” devolution ” must have been intended to 
comprehend & exhaust every conceivable mode 
by which property can pass, whetlier by act of 
parties or by act of law. ... It is to be borne in 
mind that a ” successor ” must be beneficially 
entitled. When a person takes a succession he 
may not have actual possession. A liusband, for 
instance, may have possession in right of his wife. 

. . . But a successor to bo a true successor within 
the Act, must have the beneficial interest in the 
property subject to duty, whoever may liave 
the actual possession or the right of management 
(Lord Macnauiiten). 

(3) In many cases the purposes of the Act 
would bo defeated unless you give to the term 
‘‘ disposition ” the largest possible signification, 
not only so, but the Act shows on the face of it 
that the term ” disposition ” includes a sale (IjORD 
Macnaghten). 

(4) lie [the alienee of a succession] becomes a 
successor within the Act, though the succession 
conferred on him is not a new succession (Lord 
Magnagiiten). 

(5) The cardinal fact to be borne in mind in the 
construction of sects. 14 & 15, is that in the case 
of real estate the successor, although entitled in 
fee simple, is charged only on an annuity com- 
mensurate with his personal enjoyment, i.c. in 
most cases for life (Lord Davey). 

(6) I think that a new 8uc(;ession can only be 
conferred by a new disposition" or devolution by law 
to take effect on deatli, & conversely every deriva- 
tive title by reason of death confers a new suc- 
cession under sect. 2 of the Act (Lord Davey). 


(7) He became thereby in the position of a 
successor whoso title in possession has been 
accelerated by the surrender or extinction of the 
prio!- interest, & apart from the provision at the 
end of sect. 15, would have been presently liable 
to pay the duty, but by that provision for the 
benefit of the successor the duty is made payable 
only at the same time, & in the same manner as 
such duty would have been payable if no accelera- 
tion had taken place. The words “in the same 
manner ” are a little puzzling, but 1 think they 
mean that the Crown is not to lose the duty by 
reason of the estate of the successor having 
become an estate in possession or the limitations 
of the existing settlement being exhausted, & the 
duty is to be paid on the happening of the same 
event, as it would if there had been no surrender 
of the prior interest, although nothing passed & 
no title in possession was acquired on that event 
(Lord Davey). 

(«) The ” successor ” means the person entitled 
to the succession at the date when it becomes an 
interest in possession. The applt. i.s m ^h^ 
position of such a successor, & . . . the duty 
should be assessed on the value of an annuity 
according to the tables for the residue of her life 
(Lord Davey).- Nortuumuerj.anp Jj 

A. -a., [1905] A. C. 40(5 ; 71 L. .1. 1\. B- ^ 

L, T. 8S ; 54 W. B. 31 ; 21 li. H. 639, Jl. L. ; 
affa. H. 0. snh noni. A.-U. v. Northumberland 
(Duke), [1901] 1 K. B. 762, 0. A. 

Annukiiknis :—As to (1) Consd. Buchan r. bord Advocate , 
|l9(»yj A. C. 1(56. Refd. A.-(J. 

2 K. B. 2.^); Lord Advocate r. MacaliHter, 11924] A. L. 
,ls6. As to (6) Reid. A.-(i. r. Assheton-hmith. [1^^ 

2 K. B. 25 ; Lord-Advocate v. Macalisler, [11)21] A. t. 
586. 




Cola nrnTkftrl V .1 Fu.YER, I*. Moll- 


LAND, No. 755, post. 

004. .] — Northumberland (Duke) 

r. A.-(i., No. 002, (otfe. 

005 . Bond or contract for payment oi 

money — Life insurance policy.] — Fryer v. Mor- 

LAND, No. 755, post. , „ 

006. Covenant to transfer stock & shares.] 

— By deed making provision for an endowment 
the donor covenanted that he or his exors, or 
admini.strators after his death would transfer 
certain Bank stock & certain shares into the names 
of trustees, »fc by anotluu’ deed of the same date 
he declared that the trustees should stand possessed 
of tlie stock & shares upon trust for certain 
charitable puri)oses. By a .subseipient deed ho 
covenanted that he, or his exors. or administrators 
after hi.s death, would transfer a further amount 
of Bank stock into the names of the trustees, & 
declared that they should stand possessed of it 
on the same trusts. After the death of the donor, 
his exors. transferred the stock & shaies into the 
names of the trustees : — Held : the deeds showed a 
” disposition of property ” within 185.1 Act, s. 2, 
& the stock & shares so transferred were charge- 
able with succession duty. 

As regards the statutory definitions, ” money 
payable under an engagement ” is expressly 
included in the term ” property,” the founder is 
clearly a ‘‘ predecessor ” & a trustee of the charity 
is equally clearly a ” successor ” according to the 
interpretation clause (Manisty^, J.). — A.-G. v. 


“ succession ” boing the aanio as 
Entflish SuctiOHsiun Duty Act, 18.')3, s. 2, 
must be read in the sense affixed to the 
English Act by the English tribunals ; 
& it does not include movables locally 
situated in Queensland which belonged 
to a testator whose domicil was in 
Victoria. — H ardincj v. Quiiensland 
STAMPS Combs., [1898] A. C. 769.— A US. 


PART V. SECT. 2, SUB-SECT. 2.— A. 

e. What amounts to a disposition 
— Bond or contract for payment of money . ] 

■ — The deceased covenanted to pay 
£200,000 to his children with interest 
at 1 1 per cent, per annumf the debt 
being payable at call. Ho regularly 
paid the Inteivst, but no portion of 


the principal : — Held : this covenant, 
in the absence of evidence to the con- 
trary, conferred on the children com- 
plete ownership of the debt, & was a 
non-tostamentary disposition of pro- 
perty within South Australian Suc- 
cession Duties Act, 1893, s. 16, not 
subject to duty under s. 17, as the 
testator died more than three months 
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Montepiore (1888), 21 Q. B. T>. 401 ; 59 L. T. 
534 ; 37 W. R. 237 ; 4 T. L. li, 058, D. G. 

607, Sums payable under Insurance 

policies — Effected under customs annuity & benevo- 
lent fund— 66 Geo. 3, c. Ixxlli.]— (1) By above Act 
it was enacted that a fund should be raised for the 
benelit of the widow & children or other relatives 
of officers of the Customs. A code of rules was 
drawn up, by which it was provided that the 
admission by the directors of a nominee of a sub- 
scriber should take place during the lifetime of 
such subscriber ; & it was also provided that if 
an annuity were insured for the benefit of the 
widow equal to one-third of the insurance iiLoney, 
the subscriber should have power by any instru- 
ment, signed in the presence of two witnesses, 
deposited with the directors, to direct that the 
whole capital money insured should be applied 
or paid in any manner or proportion he might think 
proper for the benelit of his nominee, who should 
have been duly admitted by the directors. In 
1820 P. became a subscriber. In the same year 
one of his daughters was married, & by a deed, 
dated & executed in 1832, P. covenanted that 
upon his decease his daughter A her husband should 
take a share equal with his two other daughters of 
all the projicrty, real & personal A of every other 
kind A description whatsoever which he I\ should 
be seised or iiossessed of, or in any manner entitled 
to or interested in at his d(?cease. The married 
daughter died in 1842, A in 1845 P., in conse- 
quence of a communication from the diivctors of 
the fund, by an instrument signed in the presence 
of two witnesses, directed that tlui whole of the 
insurance money forthcoming at his decease 
should be invested, A the interest paid for the 
benelit of his wdfe for her life, A then to be divided 
between his two surviving daughters. This latter 
instrument was deposited with the directors, but 
not the former. In 1847 the wife dicid, A in 1855 
P. died. The two daughters of 1*. applied for the 
insurance money, upon which the husband of thc> 
deceased daughter claimed a third under the de(;d 
of covenant of 1832 : — Held : the covenant of Ih 
did not affect the particular fund in <iuestion, as 
it was not a ijart of his general estate, A that. it. 
must pass to the daughters who w(*re nominees 
of the fund under a distinct instrument of 
nomination. 

(2) P. declared that a sum of money should be 
divid(‘d between his two daughters in e(jual 
proportions, share A share alike, A in the event of 
either of his said daught(^rs marrying A leaving 
issue, then her or their respective shares should go 
to her or their children respectively ; A in case 
both his daughters, should die without issuer then 
to his son Ct If he, P., should survive his wife, 
which happened, he directed the whole sum t/o be 
paid to his said daughters or them children, if any, 
or to his said son C. in manner thereinbefore 
direct(Mi. G. was dead, A the two daughters 
were unmarried at the death of P. ; — Held : the 
daughters in the events which had happened were 
entitled to the fund absolutely. (3) Semhle : the 
above mentioned fund was not liable t.o succession 
duty. — Re Powell’s Trusts of Insurance in 
Gustoms Annuity A Benevolent Fund (1850), 
28 L. T. O. S. 19 ; 2 Jur. N. 8. 799. 


608. .] — By above Act a 

fund was raised by subscription, upon the principle 
of life insurance, which, together with the con- 
tributions of poundage granted by the Act, formed 
a fund for tlie widows’ children «fc relatives, A also 
the nominees of officers or persons belonging to 
the department of Customs, according to the tables 
therein described ; a subscriber having the power 
by will to direct the whole capital money to be 
applied in any manner he may think proper for 
the benelit of his widow, children, or relatives 
or otherwise as in the rules provided. An officer 
of the fhistoms A a subscriber to the fund, died 
unmarried A without children, having by his will 
given to bis sister £498 Id.'j. Irf., being the amount 
of the capital money forthcoming by \drtue of his 
insurance in the Gustoms Fimd, A placed at his 
disposal by tlie rules A regulations of the said 
fund: — Held: this was a disposition of “pro- 
perty ’’ by testator, A conferred upon deft., 
entitled by reasoi\ of such disposition, a succession, 
wuthin sect. 2 of 1853 Act. The relationship of 
pr<‘deces.sor A successor existed bctwinm the officer 
A the nomim'c. — A.-G. v. Abdy (18(52), 1 II. A G. 
2()G ; 32 L. J. Ex. 9 ; 0 L. T. 7515 ; 8 Jur. N. 8. 
798 ; 158 F. K. 884. 

A mwiat ion s Dist A. lie Maelean’s Trusts (1874), L. It. 

39 Eq. 271. Reid. Urciiiliart v. Ikitterlluld (1887), 3(3 

Ch. D. : ('addick r. Iligliton (3899), [391)3] 2 Ch. 

470, n. Mentd. lie. William J’liilii])H’ Jiihcc*. (1883), 23 

Ch. D. 23;). 

609. .j — A subscriber to 

above fund, by instrument duly executed A 
deposited with the directors, irrcwocably assigned 
tw-^o-thirds of the i)ortion jiayable on his death 
to mtgees. to secuui an advance made to him, 
A the mtgees. wei'o duly admitted by the directors 
as bis nominees :-~~Held : (1) tlu^ intge. was valid 
as against the widow, children A relations of the 
subscriber ; (2) by vu4.ue of sect. 17 of 1853 Act, 
the interest of the mtgees. in tlui fund was not 
liable to sue(;essiori duty.— ffc Maclisan’s Trusts 
(1874), L. li. 19 F(i. 274 ; 44 L. J. Gh. 145 ; 31 
L. T. 933 ; 2.3 \V. li. 209. 

Annotations : — Montd. Rc PhiRips' Iukoc*. (1883), 48 L. T. 

81 ; Uniuhart 1 ’. iUittorhold (1887), 37 Ch. D. .3,')7. 

610. — — - .] — Fryer v. Murland, No. 

755, post. 

611. .J — A.-G. V. Bumsted (1893), 

37tli liei)ort of Inland Kevenue Clornrs., App. LI. 

612. Disposition made prior to 1863 Act — 
Possession acquired subsequent to Act — Duty 
payable.] — Wilcox v. 8mith, No. 025, post. 

613. — .] — A testator bequeathed 

to trustees £5,000 in trust to invest the same A 
pay the dividends to his daughter diiring her life, 
A upon further trust after her death for her 
children, equally to be divided amongst them . 
Testator died in 1803, at which time no duty was 
payablt! on legacies to children or grandchildren. 
Ills daugliter died after 1853 Act came into 
operation. By sect. 2 of that Act, “ every past 
or future disposition of property by reason whereof 
any person has or shall become beneficially 
(mtitled to any property upon the death of any 
person dying after the commencement of that 
Act, shall be deemed to have conferred, or to confer, 
on the person entitled by reason of such disposition 
a ‘ succession.’ ” By sect. 18, no duty shall be 


thoreaftor. — STM^^s r. Rkuistrau ok 
I’ROBATKS, 11900] a. C. 323. — AUS. 

f. Immediate benefit secured to 

beneficiary — By pr irate Act of Parlia- 
ment. j— Where iltfeclB of t.nxster A 
his w'idow conferred no right on the 
beneficiaries other than a right to the 
conveyance of the heritage on the 


(.(Tmination of tho trust : — Held : pay- 
ments made to tho beneficiaries under 
a private Act of Parliament wore not 
acquired by disposition & were not 
liable for duty. — ^LoBi) Advocatk v. 
.Iamiesox (188(>), 23 8c. L. R. 510 ; 13 
R. ((Jt. of Sess.) 737.— SCOT. 

g. Income of fund settled 


under 7narriafie contract — Paid to wife 
as legal consequence of dioorce .] — In 
consequonco of a dissolution of a marri- 
age by decree of divorce on tho ^'ound 
of tho husband’s adultery, tho income 
of a fund — which under the marriage - 
contract was settled by tho hus- 
band’s father on him, & after his death 
on his wife, for their liferent alimentary 
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Sect. 2 . — The succession: Sub-sect. 2, A. d: B.] remainder to the first & other sons of W. J. in 
payable “ by any person in case ol a succession, <‘'S° 

o\CTpSfnl 


from the payment thereof under the Legacy Duty 
Acts ” : — Beld : (1 ) the interest of testator’s grand- 
children in the property bequeathed to them was 
a “ succession ” within the Act ; (2) it was not 
within the exemption of sect. 18, since that applied 
only to express exemptions by former Acts, &■ 
consequently succession duty was chargeable. 

The term ‘ ‘ disposition ’ ’ extends to ail modes of 
disposition, wliether by will, or by deed or settle- 
ment inter vivos (Watson, B.). — A.-G. v. FItz- 
JoiiN (1857), 2 H. & N. 405 ; 27 L. J. Ex. 79 ; 29 
L. T. O. S. 294 ; 5 W. R. 870 ; 167 E. R. 192. 

Annotations Ah to (1) Consd. A.-G. v. Middleton (1858), 

3 H. & N. 125. As to ( 2 ) Apld. -Re Wallops Trust (1864), 

1 De G. J. & Sm. 656. 

•] A. testator devised his unu ucixctixi; xun xuv; 

real estate to D. for life, & after D.’s decease to his in the deed of 1821 & 1855, G. charged the estates 
eldest & other sons in tail male ; & in default of with certain sums for the benefit of younger 


appointment , ... 

entered, & died without issue. G. then entered, 
& by a deed executed in 1855 between G. & his 
eldest son E. G., the entail previously created was 
destroyed & the estates were conveyed to a 
trustee for such uses as G. & E. G. should jointly 
appoint, & in default, to the uses of the settle- 
ment of 1821. An appointment was afterwards 
made, to which G., E. G. & resp. F. were parties, 
by which the estates were settled to such uses as 
G. & E. G. should jointly appoint, & in default 
to trustees to pay an annuity of £800 to E. G. 
during the life of his father, then to G. for life, then 
to trustees to pay E. G. £4,000 a year, remainder 
to the use of E. G.’s sons successively in tail male. 
Under powers reserved to the existing tenant for life 


such issue to 11. for life, & after his decease to 
the eldest son of H. for life, with remainders over. 
Testator died in June, 1835, leaving D. & H., & 
deft., the eldt'st son of 11., him surviving. H. died 
in Nov. 1849, leaving deft, him surviving. On 
May 19, 1853, Succession Duty Act, 1853 (c. 51), 


children. G. died, & the trusts then came into 
operation: — Held: (1) G.’s succession was liable 
to a payment of £3 per cent., his predecessor having 
been W. J. ; (2) E. G. took under his own disposi- 
tion, on a succession likewise derived from W. J., 
& was liable to a duty of £3 per cent. ; (3) Ci.’s 


came into operation. In Nov. 1856, D. died, younger children were also (as to some part of 
wiicTcupon deft, succeeded to the estate under their interest) liable to a duty of £3 per cent., as 
testator’s will : — Held : deft, was chargeable with deriving them succession from their brother, E. G. ; 
^ ^ above Act. (4) but as to certain estates newly bought into 

Whenever any person obtained, by the death settlement by their grandfather H., they were held 
ot another, any benefit under an arrangement, liable to a duty of only £1 per cent-., & the account 
tnough made before the Act, that benefit should of the whole duty due from them was directed 
A V (Bollock, C.B.). to be taken with reference to this allowance ; 

J his Act speaks in common parlance, & does not (5) in taking the account of what was due from 
Twf of art (Bramwell, B.). — A.-G. v. E. G. allowance was ordered to be made for the 

L)nx^720^TL'l"'o!’s 323 *0 wTbof- ^ the 

157 E. R. 413. ’ . . , 

Annotation Cousd. A.-G. v. Deano (1861), 5 L. T. 122. 

615. .J — Braybrooke (Lord) 


-.] — A.-O. V. Gell, No. 040, 
Nature immaterial.] — Braybrooke 

f i A.r r» r\^ A d ^ 


V. A.-G., No. 694, jiosi. 

616. — 

post. 

617. — 

(Lord) v. A,-G., No. 694, post. 

Ramsay’s Settlement, 

No. 670, post. 

disposition — Arising on re-settlement 
property— Succession of remainderman 
to tenant for Ufe.]— Braybrooke (Lord) v. A.-G,, 
No. 694, post. ’ 

O^nTpod. J-A.-G. Smytue, No. 


subject of his succession. — A.-G. v. Floyer (1862), 
9 H. L. Gas. 477; 31 L. J. Ex. 404; 7 L. T. 
47 ; 26 J. F. 708 ; 9 Jur. N. S. J ; 10 W. R. 
762; 11 E. R. 814, H. L. ; revsr/. (1861), 7 H. & N. 
238. 

AmwintUyns :—As to (1) Folld. A.-G. v. Lifford (1864), 
6 H. & C. 239; A.-G. v. Cecil (1870), 18 W. It. 949. 
COMd. Charlton v. A.-G. (1879), 4 App. Cas. 427. Folld. 
A.-G. V. Chapman, fl89]J 2 Q. B. 526. Consd. A.-G. v. 
Wolverton, 11896] 2 Q. B. 389. Expld. & Apld. A.-G. 

Urnerally, Reid, lie Poyton 
(1861), 7 H. & N. 265 ; I. It. Comrs. v. Harrison (1874), 
1 ' u /«¥.• ¥■ Marchant v. J. It. Cotnrs. (1875), 

,¥^ch. 292 ; A.-G. v. Mitchell (1881), 6 Q. B. D. 
548 ; A.-G. v. Maule (1886), 56 L. T. 611. 

623 . - 

post. 

When “ new succession arises .]-->8ce Nos. 

662-666, post. 


-•] — A.-G. V. Cecil, No. 662, 


1 yum* 

No. 699, post. — -J— Giiarlton v. A.-G., The predecessor.]— Sub-sect. 5, post. 

A ~ — Succession to charges upon 

property.]— A. m 1776 devised certain estates to Successions. 

nis son D. for life, with remainder to the first & See 1853 Act, s. 2. 

IL^& his eldest ^son'w^ male. In 624. When succession accrues — Bequest to 

tenant tor me.]-Wo™oN . A.-O., No. 000, 

to H. for life, rema^ndcr^ r “Beneficially entitled** — Distinguished 
should appoint, Jroin mie as trustee.]— (1) Devise in 1826 to A. 

the will of A. In 1821 H & W 4^^ m ^ A.’s first & other sons in 

joint appointment of the urcvions 1827, leaving his son the tenant 

tfc also of some now fiiSt IIZm ini died on July 1 8, 1853, 

by H., to such uses as they should iointlv flnn^^^^ r®*’ eldest son, surviving, who was 

iui iiic, on ivug. 4, 18.)3, but came into operation on 


uses respectively — was paid to the wife 
until her death, after which event it 
payable to the husband; 
IfCla : sucoession-duty was payable 
on the propoity passing to the husband 


on the wife s death, the exemption 
oreatod by Succession Duty Act, 
A®:, inapplicable, in 

respect that the wim had acquired the 
income as a legal consequence of the 


decree of divorce & not by a “dis- 
position ’’ from her husband. — Lord 
Advocate v. Monorkiffe (Mont- 
QOMERY's Trustees), [1911] y. u. 

414. — SOOT. 
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May 19 : — Held : B. was withiii the Act, & 
succession duty attached. 

(2) “ Beneficially ” means, of course, “ for his 
own benefit,” in contradistinction t<> being 
entitled as a trustee (Kindersley, V.-C.)- — 
Wilcox v. Smith (1857), 4 Drew. 40 ; 26 L. J. Ch. 
596 ; 3 Jur. N. S. 604 ; 5 W. R. 667 ; 62 E. R. 
16 ; 8uh nom. Wilcox v. Smith, Wilcox v. Brown, 
29 L. T. O. S. 235. 

Annotations: — As to (1) Folld. A.-G. v. Middleton (1858), 

3 H. & N. 125. Consd. A.-G. v. Deario (18GI), 5 L. T. 

122; A.-G. V. Noyes (1881), 8 Q. B. D. 125. Refd. 

Re Cooper & Alien ’b Contract for Sale to Harlech (1876), 

4 Ch. I). 802. 

626. Distinguished from mere legal 

interest.] — In 1803 certain estates werti settled to 
the use of P. for life, with remainder to his /ir.st 
son in tail male. In May, 1826, P. his first 
son suffered a recovery & conveyed the estates to 
the use of P. for life, with remainder to the use 
that the wife of in case she should survive 
him, should yearly receive during her life a rent 
of £1,000 ; with remainder to such uses &- subject 
to such charges as P. & his son should appoint, 
& in default of appointment to the use of the son 
for life, with remainder to his first & other sons 
in tail male. In Dec. 1826, P. & his son, in 
execution of the power, api)ointed the estates to 
such uses & subject to such charges as they, 
during their joint lives, should appoint ; «fe in 
default of appointment to the son for life, with 
remainders over. Subsequently P. his son, 
in exercise of the power, mortgaged the estates 
for money lent to them, & for the repayment of 
which they jointly & severally covenanted. They 
also mortgaged the estate for a d(^bt then due 
from P., & for the repayment of which he alone 
covenanted. They also charged the estates with 
an annuity of £500 for the grandson of P. during 
his life & the life of P. & his son, or the survivor : — 
Held : (1) on the death of P. his son was entitled 
on estimating the value of his succession, to an 
allowance in respect of the rcntcharge of £1,000 
during the life of the wife of P., inasmuch as she 
was chargeable with duty in respect of it ; (2) the 
annuity of £500 to the grandson of P., the 
mtge. debts, were incumbrances on the succession 
created by the .son not made in execution of a 
prior special power of aijpointment, within 1853 
Act, s. 34, & consequently the son was not entitled 
to any allowance in respect of either of them. 

Nor do 1 think we can regard the words “ bene- 
ficial interest ” in the second section as giving any 
assistance in deciding this case ; I tliink these 
words mean beneficial as distinguished from mere 
legal interest (Bramwell, B.). — Jie Peyton 
(1861), 7 H. & N. 265 ; 31 L. J. Ex. .50 ; 5 D. T. 
313 ; 7 .Tur. N. S. 921 ; 158 E. K. 475 ; .sub nom. 
Re Peyton & Ini.and Revenue Comhs., 9 W. R. 

Annotations: — Oe.nsrally, Refd. A.-G. v. Yelvortou (1861), 

30 L. J. Ex. 333 ; A.-G. v. Cecil (1870), L. It. 5 Exch. 

263 ; Wolverton v. A.-G., [1898] A. C. 535. 

627. .] — It is not necessary to say 

whether “ beneficially interested ” means ” in 
possession.” With submission to the Master of 
the Rolls, I should have thought not. I should 
think they meant beneficially as distinguished 
from merely “ legally ” (Bramwell, B.). — A.-CJ. 
V. Charlton (1877), 2 Ex. D. 398 ; 46 L. J. Q. B. 
750 ; 37 1.. T. 211 ; 26 W. R. 154, C. A. ; uffd. 
svb nom. Charlton v. A.-C. (1879), 4 App. Cas. 
427, It. L. 

Annotations: — ^Refd. A.-G. v, Mitchell (1881), G Q. B. D. 

648 ; A.-G. v. Chapman, [1891] 2 Q. B. 626 ; Wolverton 

V. A.-G., [1898] A. C. 535 ; A.-G. v. Selborne, [1902] 1 

K. B. 388. 

628. Whether property must be “in pos- 


session.*’] — Where an apparent heir died without 
taking possession, without making up a title, 
without drawing rent, & without incurring re- 
presentation ; — Held: the case did not come within 
the meaning of the statute, & succession duty was 
not demandable by the Crown. 

The ‘‘ beneficial interest” must be regarded as 
an interest to which the successor has become 
entitled in possession (Lord Hartherley, C.). — 
IjOrd Advocate v. Stevenson (1869), L. R. 1 
Sc. &; Div. 411, H. L. 

629. .] — Fryer v. Morland, No. 755, 

2 )ost. 

630. .] — A.-G. V. Charlton, No. 627, 

ante. 

631. .] — Northumberland (Duke) 

V. A.-G., No. ()02, ante. 

632. Beneficiary providing benefit — Pay- 

ment of insurance premiums.] — ( 1 ) F, assigned in 
1883 to his daughter policies of insurance on his 
own life on which ho had for some years paid the 
premium. After the assignment until the death 
of F., the premium was paid solely by the daughter. 
In 1890, the father died, & the daughter received 
the money due under th<^ policiciS x—Ileld : the 
daughter was liable to neitlicr succession duty nor 
account duty in resx)ect of the money so receivetl. 

(2) The person entitled ultimately to this money, 
herself in one sense created the property — that is, 
she continued the contract under which, if she 
continucid to pay i>remiums, certain moruw would 
be payable on the death. She continued that for 
a period of seven years, A, tlnunfiore, reading 
simply the words as they stand, 1 do not think she 
has ” become bon(6icially entitled” upon the death 
of any p(.*rson ; because she has become entitled 
by reason, among other things, of lier own pay- 
ments during tlie period of seven years ; & it 

appears to me, under that sect., in order to make 
this a ” succession ” we must introduce} some 
words of this kind : ” dis])osition of property by 
reason whereof either 2)artly nr leholly a person has 
become entitled.” ... I find no such words in 
tlie statute, & 1 decline to do anything else than 
construe} the} we)reis which 1 finel there (Lord 
Halsbury, (\). — Lord ADVoejATE v. h'LEMiNG, 
[1897] A. O. 145 ; 66 L. .1. I*. C. 41; 61 .1. P. 692 ; 
13 T. L. R. 216 ; sub iioni. Lord Advocate v. 
Robertson, 76 L. T. 125 ; 45 W. R. 674, H. L. 

Annotation: — As to (1) Consd. A.-G. v. Letlibrielgo (1901), 

92 L. T. 88. 

633. Alternative conditions of succession — End 
of term or death — Succession accruing by death.] — 
A.-G. V. Noyes, No. 708, post. 

634. Annuity carved out of residuary bequest.] 
— Wolverton v. A.-G., No. 660, ^mst. 

635. Annuity charged on realty.] — A.-G. v. 
Wade, No. 384, ante. 

636. Avoidance of established succession — By 
substitution of other succession.] — S olicitor- 
General V. Law REVERSioNAiiY Interest 
Society, No. 797, post. 

637. .] — Re Cooper & Allen’s Con- 

tract FOR Sale to Harlech, No. 657, post. 

838. .] — Wolverton v. A.-G., No. 

660, post. 

639. .]— Northumberland (Duke) 

V, A.-G., No. 602, ante. 

640. Contingent succession — Period of accumu- 
lation.] — Testator bequeathed his property to 
trustees upon trust during the joint lives of T. & 
his wife, I., t/o accumulate, subject to the following 
& certain other provisoes for cesser ; ‘‘ That in 
case I. died before T., or without issue by any other 
husband surviving her, the trustees were to convoy 
the estates to P. for life, with remainder to the 
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use of his second & other sons, the eldest cxceiited, 
as he should appoint ; after his decease, & in 
default of appointment, unto tlie use of the second 
& other sons, the eldest (‘xcepted, in remainder 
successively, with remainders over, on certain 
conditions. If, at the end of 21 years, T. & I. 
should be livinjj;, then the accumulation to cease 
& the rents, d\iiing the joint lives of T. & I. should 
be paid, “ to or for the benefit of the person or 
persons who for the time being, under the herein- 
before mentioned direction, would have been 
entitled to such rents, in case 1. were then dead 
without issue by any other husband.” Testator 
died before 1858 Act. T. A I. were both living. 
P. died six days before the (expiration of 21 years, 
without aj)pointing. Ueft. performed conditions 
A became beneficially entitled, subject to ilie 
trust for accumulation for the remaining six days, 
A to the remts of the estate for the joint lives of 
T. A 1. ^J^Jie Crown claimed successi(jn dutv from 
deft., as having become beneficially entitled to a 
succession upon the death of his father, after the 
interval between that death & the expiration of 
the tei'iii Held : deft, was liable^ to pay succes- 
sion duty, inasmuch as on Ids father’s death he 
became beneficially entitled, afteu' an interval, to 
possession ; A .S(^ct. 2 of the Act applii^d to cases 
where t}i(‘ title has accrued before tlu* Act. but is 
made an interest in poss(*ssion at once, or after 
an interval, upon a death occurring after th(^ Act, 
so that the Act apj)lied where the death was the 
occasion of the successor’s being entitled to pos- 
session immediately, or after an interval. — A.-(J. 

{18().)), 8 11. A 015 ; 0 New Rep. 209 ; 
84 L. .1. Ex. 145 : 12 L. T, 401 ; 29 .T. P. 500 ; 11 
Jur. N. S. 500 ; 13 W. R. 900 ; 159 E. R. 073. 

AnnotnlimH King r. Jarman (1872), L. K. 14 Eo. 

M Consd. A. -a. r. Eyres, 1190‘J] 1 K. B. 72;i. 

641. — A testator died in 1850, 

having devised his real estates to trustees upon 
trust to accumulate the rents for 21 years, A then 
to convey A assure the estates A accumulations 
to the i)(‘rs()ri or jicrsons who should then answer 
IT ' j d^tion of his ” heir or co-heiresses at law.” 
lie died a bacludor, leaving an heir at law, who 
died in 1805. Four co-heiresses of testator suc- 
ceeded to the propert y in 1 871 :~- Held : succession 
duty was payable.— IliNo v. .Iauman (1872), L. R. 

w ^90 ; 20 

VV. K. 71 I ; on appeal 21 W. U. 213, E. JJ. 

cause or occasion of succession — 
1853 Act applicable.] — ^A.-tl. v. Gell, No. 040, 

a.- ^ i T f ' • 

. in possession of deceased—Derived 

from different disposition— To one under which 
s^uccessor takes.]— ( 1 ) in 1852 A., the tenant for 
lile, A R., his m^phew, A timant in tail, emtered 

which they barred the 
^ property to such uses as 
th ' .lointly appoint, A subject thereto to 

execuHon'T^'lb^^ a contemporaneous deed, in 
execution of th(‘ loint power, A. secured to H. a 

navabiT V? ^ secured £25,000, 

this onn^ imssession. Of 

this, £w0,()()0 was s(*ttled, contemporaneously, on 

A. s daugMers, A tlu' remainder on A. : — Held: 

*^^<^=eession duty under 

Sion f^^,m T*" b £20,000 as a eucces- 

Slon liom A., but no succes.sion duty was navable 
on the remaining £5,000. ^ payaDlc 

nialoiially alt,,. red a,, to 

it mVvld P^^^itioners, thougli 

It might not aliect the rate of dut y to be paid by 


[H.] to the Crovyn, which is a separate A inde- 
pendent matter, if thfere had been no consideration 
whatever paid to [B.] as then his only motive for 
joining in the settlement would have been ” natural 
lc)ve A aff (action ” to persons who were related to 
him in blood, though not vi^ry closely (Romilly, 
M.R.). — lie Jenkinson (1857), 24 Beav. 64 ; 26 
L. .1. Oh. 241 ; 28 L. 4’. O. S. 280 ; 3 Jur. N. 8. 
279 ; 5 W. R. 801 ; 53 E. R. 281. 

Annotatimi,s ;~As to (1) Apid. A.-G. r. Doanc (1861), 5 L. T. 

122. Distd. A.-G. r. Alxiy (1862), 32 L. .J. Ex. ». Refd. 

A.-G. V. Eloyer, A.-G. v. Smythe (1861), 31 L. J. Ex. 404 ; 

A.-G. V. Yolvcrton (1861), 7 H. & N. 306 ; Ke llainsay’s 
U^f51), 30 Beav. 75; Fryer v. Morland (1876), 

3 Ch. D. 675. 

644. .] — Under a settlement 

made in 1812, W. 0. became tenant for life of 
certain freehold estates ; with remainder to his 
first A other sons in tail male, remainder to G. for 
life ; remainder to her first A other sons in tail 
male ; remainder to J. 0. for life, remainder to 
his son F. 0. in tail male. On Dec. 3, 1850, W. 0. 
A F. C. executed a disentailing deed A resettled 
the estates. By another deed of the same date 
E. C., for valuable consideration charged the 
settled estates with a sum of £20,000 for the use 
of W. j)ayable with interest at the expiration of 
twelve calendar months from the day on which 
the limitations to W. C. A G. for their lives A 
their sous in tail male, or the last of such limita- 
tions, should fail. On Dec. 31, W. C., by a deed 
of settlement, assigned the £20,000 to trustees in 
trust as to £14,000 for his adopted son, A as to 
£(),000 for his adopted daughter. W. 0. died in 
Feb. 1857, without legitimate issue; A G. died 
in Nov. 1857, without issue, whereupon the 
adopted children of W. C. became beneficially 
entitled to the £14,000 A £6,000 i—Hcld : (1) the 
disposition of the £20,000 by the deed of settle- 
ment created a ” succession ” within 1853 Act, 
s. 2 ; (2) duty was i)ayable at the rate of £10 

l)cr cent. — A.-G. v. Yelverton (1861), 7 H. A N. 
306 ; 30 L. J. Ex. 333 ; 5 L. T. 451 ; 7 Jur. N. S. 
12.50 ; 158 E. R. 490. 

AnnoUilions : — As to (1) Consd. A.-G. r. Fkwer, A.-G. v. 

Smytlui (1861), 31 L. J. Ex. 404. Refd. A.-G. v. Abdy 

(1862). I H. & 0. 266 ; A.-G. v. Garduur (186.3), 1 H. & C. 

6.19 : A.-G, r. Gi'll (1865), 3 If. A C. 615 ; VVolvcrtou v. 

A.-G., 11898] A. C. 535. 


645. ,] — Settlor was appointed 

under a j)ower of bis own ci-eation to such uses as 
ho should appoint, A in default to himself in fee. 
Before the passing of 1853 Act, he appointed by 
will, so as to rest in expectancy the estate in the 
appointee; — Held: (1) the settlor by such will, 
created a new succession, which did not fall within 
the exceptive clauses of sects. 12 A 15 of the Act ; 
(2) the appointee was liable, as a stranger in blood, 
to i)ay a succession duty of 10 per cent, upon the 
vesting of the estate in possession after the passing 
of the Act. 

The first parts of sects. 12 A 15 [of the Act] 
apply only to cases where the disponer or alienor 
would himself be chargeable to duty A do not 
^PPly to a case like the present where he would 
not (Martin, B.).— A.-O. v . Gardner (1863), 1 
JI. A C. 639 ; 1 New Rep. 364 ; 32 L. .T. Ex. 84 ; 
7 L. T. 682 ; 9 Jur. N. S. 281 ; 11 W. R. 378 ; 158 
E. R. 1040. 

Annotations .-—As to (1) Refd. A.-G. r. Goll (1865), 3 II. & C. 

61.5. As to (2) Refd. A.-G. V. Uushton (1864), 2 H. & C. 

oi 

646. New trustee entitled to remuneration — On 
death of former trustee — Not taken as a succession.] 
— A.-G. V. Eyres, No. 297, mite. 

Successions after 1853 Act—Disposltlon made 
prior to Act.]— Nec Nos. 625, 610, ante. 

The successor .] — Sec »Sub-sect. 4, post. 
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Sub-sect. 3. — Successions through Devolution 

BY Law. 

See 1853 Act, s. 2 ; Descent, Vol. XVIII., 
pp. 4 et seq. 

047. Devolution — Interpretation.] — A testator 
directed his property to be settled upon his 
daughter H. in such manner that in case of lier 
death it should devolve upon her children, if she 
had any ; <te if she should not have any, then that 
she should bequeath it to any person she might 
think fit: — Held: (1) the word “devolve” im- 
ports transmission to children living at the death 
of the mother ; (2 ) upon the death of the mother, 
her husband, as representative of a deceased child, 
took no interest under the will. 

To devolve means to pass from a person dying 
to a person living (Leach, M.U.). — Parr v. 1*arr 
( 1833), 1 My. & K. (U7 ; 2 L. .T. Ch. 107; 39 
E. U. 820. 

jinnntation : — As In (1) Consd. lie Fowler, J'’owler r. Fowler, 

[1917] 2 Ch. 307. 

648. .] — Zetland (Earl) v. Lord 

Advocate, No. 702, post. 

649. .] — Saltoun (Lord) v. Advocate- 

General, No. 591, ante. 

650. Distinguished from succession — 1853 

Act, s. 2.] — Zetland (Earl) v. Lord Advo- 
cate, No. 702, post. 

651. To assignee in bankruptcy — Distinguished 
from succession — 1853 Act, s. 2 .J — VVolverton 
V. A.-(L, No. 000, post. 

The predecessor.] — See Sub-sect. 5, post. 


SiJH-SECT. 4. — 4 ''he Successor. 

See 1853 Act, ss. I, 2, 15. 

652. Who is a “ successor ** — Person entitled 
to estate — At expiration of particular estate.] — 

That person is the “ successor ” within 1853 Act, 
ss. 2 & 17, in whom existed a title to property 
before the Act came into operation, but who, by 
an event occurring after the Act, became entitled 
thereto in possession. The true “ succes.sor,” in 
the sense of the individual liable to pay duty, is 
the person coming into the possession of the pro- 
perty upon the expiration, after the Act, by deatli 
or otherwise, of a particular intervening estate. 
The Act applies only to i)ersons who, before the 
time of its passing, were, in law, entitled to a 
vested interest in the property, but could not 
enjoy it in possession until after the passing of the 
Act. 1853 Act, 8. 15, does not impose any new 
duty upon the person taking by alienation, but, 
where reversionary property passes through a 
succession of persons, secures jiayment of the duty 
imiioscd by the previous sects., applicable to such 
a case. Personal property was, in .luly, 1829, 
settled on the proposed marriage of .1. I)., for her- 
self & her intended husband, 0., for their joint 
lives, & the life of the survivor, then to their 
children, with a power of appointment in .T. D., 
the appointment to take effect after the death of 
J . D. & of her husband. In default of appoint- 
ment, the property was, subject to the husband, 
(h’s, life estate, to be held on trust for such of .1 . D.’p 
next of kin as would be entitled if she had died 
unmarried & intestate. J. D. married G., but 
died childless, & without having exercised the 
power of appointment. About two months before 


Mrs. O.’s death, her mother, Mrs. D., made a will 
giving all her property to Mrs. G. & her husband 
for their lives & the life of the survivor, then to 
their children, & in default, to her own brothers & 
sisters, & a nephew. This will was never altered ; 
Mrs. C. died in Aug. 1831, & her mother, Mrs. D., 
then became, under the settlement of 1829, 
entitled to the reversionary interest in the settled 
property subject to O.’s life estate. Mrs. D. died 
in July, 1832. ’Plie Act came into operation in 
1853. 0. lived till 1868. The brothers & sisters 

& the nephew of Mrs. D. then became entitled in 
possession to the reversionary property bequeathed 
by her will : —Held : (1) there was no succes.sion 
duty payable under sect. 2 in respect of the 
interest which vested in Mrs. D. on the death of 
her daughter ; (2) her legatees were not liable to 
pay such duty ; (3) under her will, they were 

liable for legacy duty under the Legacy Duty 
Acts; (4) being so liable, they were, under the 
concluding part of sect. 18 of the Act, relhn'ed 
from any further payment under that Act. 

The individual wiio, according to the terms of 
the disposition, would have taken upon the death 
of that Luiant for life or t(inant of a jmcticular 
interest, that individual, althougii dying long 
before the time appointecl for the commencement 
of the Act, is, in a e(;rtain limited sense, called 
a “ successor,” becausfi you may have to refer to 
that individual in th»^ coui’se of subsequently 
ascertaining th() amount of siuM^ession duty. Hut 
the true successor, in tlie sense of the individual 
liable to pay the duty, is the person entitled upon 
the expiration, by death or otherwise, of the par- 
ticular estate (Lord Westbury). — A.-G. v. Little- 
DALE (1871 ), L. H. 5 II. L. 290 ; 10 L. .1. Ex. 241 ; 
24 Ji. T. 921 ; 20 W. IL 473, 11. L. 

653. Person entitled after tenant for life — 

Death before tenant for life.] — A.-G. v. Littledale, 
No. 052, ante. 

654. Purchasers from successor — Realty 

subject to subsisting lease.] — A.-G. v. Mander, No. 
810, post. 

655. Assignee in bankruptcy.] — Wolver- 

ton ^). A.-G., No. 060, post. 

656. 1853 Act, s. 15— interpretation.] — A.-G. v. 

Littledale, No. 052, ante. 

657 . .] — In 1831, under the will & 

upon the death of testator, his nephew A. became 
tenant for life, & A.’s eldest son, B., tenant in tail 
of a freehold estate, subjcict to an outstanding 
legal mtge. in fee. In 1849 A. mortgaged his 
equitable life interest to certain p(‘rsoiLS, & in 
1852, B., having previoiusly barred his equitable 
e.state tail, mortgaged his equitable remainder in 
fee to the same persons, each mtge. being for a 
distinct smn, tSt containing the usual power of sale. 
Various transfers of the mtgcis. from father & son 
took place, in the c.ourse of which, subsequently 
to the passing of 1853 Act, the outstanding legal 
estate was got in. In 1803 the then mtgees., in 
exercise of their powers of sale, sold the entire 
estate by auction to 0. in fee for a lump sum, but 
in conveyance to C. it was recited, as the fact was, 
that the purchase money had been duly appor- 
tioned betwetm the life estate & remainder. G. 
then died, having by his will devised his estate to 
his nephew D. for life with remainders over, where- 
upon D. entered into possession & paid duty on his 
succession to his uncle at 3 per cent, to the full 


PART V.'SECT. 2, SUB-SECT. 4. 

652 i. Who is a “ successor ” — Person 
entitled to estate — At expiration of 
particular estate .] — Advoc.\TE 
Constable’s Trustees (1880), 1/ 


Sc. L. IL G 11. —SCOT. 

h. Offspring of polygamous 

7narriages — Valid hg nalive • JTTi'J 
the sf)n of an F.ngliKhman wlio settled 
in I'oudoland, & married according to 


tlie native custom, matriod two vvives 
before the annexation of I’ondoland, 
& resided In Pondoland, after the 
annoxatlon until his death In 190.7. 
By his will ho loft his property to his 
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amount as on the fee simple. The trustees of C.’s 
will then sold the estate to a purchaser, who raised 
the objection that although the sale to C. was 
made under powers contained in mtges. existing 
before the passing of the Act, succession duty had 
nevertheless attached, & would become payable in 
respect of B.’s succession upon the death of A. 
who was then living. Upon a summons taken 
out by the vendors under V endor & Purchaser Act, 
1874 (c. 78), s. 9 : — Held: (1) the mtges. of the 
life estate <fc remainder, though made to the same 
persons, were in all respects independent mtges., 
& at the passing of 18.53 Act were not merged 
either at law or in equity ; that the sale by the 
mtgees., under the powers in 1863 was to be re- 
garded as a Joint sale by the two interests, & could 
be supported only upon the principles applicable 
to joint sales of two trust properties by two sets 
of trustees ; & accordingly, inasmuch as a higher 
price was clearly obtainable by selling the fee 
simple in possession rather than the life estate 
& remainder separately, & as the purchase-money 
had been duly apportioned between the two 
interests, the sale was a proper exercise of the 
powers ; (2) at the date of the 1853 Act, A. & B. 
were respectively entitled in equity as tenant for 
life <te remainderman in fee, subject only to money 
charges on their respective estates, &, therefore, 
B. was then entitled to a “ succession ” within 
sect. 2 of the Act, & since the mtgees. sold, in 
effect, as the agents of A. B., 0., as purchaser 
from them, took B.’s succession by “ alienation 
not conferring a new succession ” within sect. 15, 
became liable to duty accordingly ; (3) as a 
“ new succession” had b(*en created by 0., duty 
then became payable on that succession only, &, 
therefore, the full amount having been paid by D. 
on his taking under such new succession, the 
estate was discharged from all further duty on 
A.’s death. 


(4) ” By alienation or by any title not conferrir 
a new succession,” in sect. 15 of 1853 Act, mean 
‘‘ either by alienation or by any title other tlui 
alienation, in both cases not conferring a ne 
succession.” 

(5) Settlement after 1853 Act: A. tenant ft 
life ; B. rcmaindeiTnan in fee. A. & B. conveye 
their estates for money to 0. in fee. (J. diei 
having devised to D. in fee. D. paid duty on h 
successmn from C., & then sold i—Hcld : on A. 
death no more succession duty would be payabl 
than had already bi^en jiaid by D. 

(6) [hect. 15 J obviously means relinquishing 
benent, not meaning the life interest which he 
just expired A therefore cannot be dealt with, be 
some existing thing which otherwise the successc 

(Jessel, M.R.). 

1 J successions take place either b 

death, devolution, or alienation (Jessel, M.R.). 

succession to real estate th 

^^Sards personal estate, it is enacte^ 
that the highest duty sliall be paid ; &, therefore 

f ho ill for the purpose of fixim 

ttio last succession with the highest duty whicl 

would have been payable by any of the nreviou 
successors (Jessel, M.R.). ^ previou 

successio. 

created, A that succession comes first, that ne\ 
succession appears to mo itself to fix the time, ^ 


that the time for the payment of the duty shall be 
the time of the opening or coming into effect of the 
new succession (Jessel, M.B.). 

(10) The purchaser will still have a remedy, 
which I have not forgotten, against the vendor at 
a future time, in case he is called upon to pay the 
duty (Jessel, M.R.). — Rc Cooper & Axi^en’s 
Contract for Sale to Harlech (1876), 4 Ch. D. 
802 ; 35 L. T. 890 ; 25 W. R. 301 ; sub nom. Re 
Cooper & Harlech, 46 L. J. Ch. 133. 

Annotations : — As to (2) Refd. A.-G. v. Assheton -Smith, 
[1924] 2 K. B. 25. As to (4) Dbtd. Wolvorton v. A.-G., 
[1898] A. C. 635. Overd. Noithumberland v. A.-G., [1905] 
A. C. 406. Conid. A.-G. V. Assheton -Smith, [1924] 2 
K. B. 25. As to (8) Consd. Wolvorton v. A.-G., [1898J 
A. C. 535. 

658. Alienation of expectant succession — 
Alienee at death of tenant for life.] — Solicitor- 
General V. Law Reversionary Interest 
Society, No. 797, post. 

669. Although not direct alienee.] — 

Re Cooper A Allen’s Contract for Sale to 
Harlech, No. 657, aide. 

660. .] — A peer bequeathed his 

residuary personal estate in trust for his wife for 
life A after her deatli in trust for the person who 
should then be his right heir absolutely. After his 
death five nieces became his co-heiresses, A applt., 
a nephew, succeeded to the title. In order to 
make provision for the title a deed of family 
arrangement was executed whereby testator’s 
widow assigned her interest in bank shares, part 
of testator’s residuary estate, A the co-heiresses A 
applt. respectively assigned their contingent rever- 
sionary interests in the residue, to trustees in trust 
by clause 1 during the widow’s life to pay out of 
the incomes of the bank shares an annuity of 
£1.5,000 to applt. A other annuities to the co- 
heiresses ; A by clause 2 after the widow’s death 
to pay out of the income of the wJiole residue an 
annuity of £15,000 to the person for the time being 
holding the title, with other jiayrnents to the co- 
heiresses A provisions for keeping up the title. 
The widow died A the co-heiresses paid legacy 
duty at 3 per cent, on the wliole residue. The 
Crown having claimed succession duty at 6^ per 
cent, from applt. in respect of liis annuity under 
clause 2 of the deed :-~H eld : (1) the (Jt. of 

Appeal was right in holding that the annuity was 
not payable under ” a contract made for valuable 
consideration in money or money’s worth ” within 
1853 Act, 8. 17 ; A (2) wrong in holding that the 
deed created a new succession ; the case fell under 
sect. 1.5 A was one of ” alienation ” of part of the 
succession created by testator’s will, whereby the 
duty payable in respect of the annuity was at the 
same rate A time as would have been payable if 
the annuity had not been created ; but as legacy 
duty had been paid upon the whole residue out of 
which the annuity was carved, sect. 18 applied 
A no succession duty would have been payable by 
the co-heiresses if the annuity had not been created, 
A therefore the effect of sects. 15 A 18 together was 
that no succession duty was payable by applt. in 
respect of the annuity. 

(3) The succession once created the duty must 
be paid for it ; but I can find no warrant in the 
statute for a new succession duty being leviable 
upon the same property or money where no new 
death has created the right to such succession 
(Lord Halsbury. C.). 

(4) I take it to be equally clear that the suc- 


wlvos & thoir children :—-Ifcld • af 
marriages were valid according tc 
1 end^o law & were contracted i 
to the auuexation of I'uudolaud 


as the boneflclarios were resident in 
I ondoland, for the purposes of payment 
of succession duty C.’s marriages 
should bo treated as la-wful & valid A 


the children thereof legitimate. — 
Canham’s Estate v. The Master 
(1909), 26 S. C. 166 ; 19 C. T. 11. 383.— 

S. AF. 
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cession came into existence as soon as testator 
died, & that its creation was not postponed until 
the death of the tenant for life (Lord Herschell). 

(5) I am unable to find in the Act, any warrant 
for the view that a succession once created can, by 
the act of the successor, cease to exist, & another 
succession be substituted for it (Lord Herschell). 

(0) A succession might by operation of law 
become vested in some other person, as, for ex- 
ample, an assignee in bkpey., wliich would be a 
title not creating a new succession. Hut I can 
see nothing either in the terms of the sect, or in 
the reason of the thing to suggest that an aliena- 
tion by instrument inter vivos, which merely 
transferred the interest of the successor or some 
part of it to some other person, would create a 
new succession (Lord Herscheu.). — Wolverton 
V. A.-U., [1898] A. 0. 535 ; 87 L. J. Q. B. 829 ; 79 
L. T. 58 ; 02 J. P. 708 ; 47 W. li. 97 ; 14 T. L. R. 
519, II. L. ; revsy. ,S. C. sub nom. A.-C. v. Wolvkr- 
TON, [1897] 1 Q. B. 231. 

Annotations : — As to (2) Reid. Northumbcirland v. A.-G., 

11906J A. C. 406; A.-G. v. Asshoton-Snilth, [10241 2 

K. B. 25 ; Lord Advocate v. MacalisUir, [1024] A. C. .')86. 

As to (3) Beld. Lord Advocate r. MacaliHUir, [1024] A. (\ 

586. As to (5) Oistd. A.-G. v. Sclborue, [1002] 1 K. B. 

661. .] — Northumberland (Duke) 

V. A.-(i., No. 602, atife. 

662. When “ new succession ’* arises — Trans- 
feror & remainderman- -Dying in lifetime of tenant 
for life.] — On Feb. 2, 1821, by a marriage settle- 
ment, certain family estates were settled on 
the late Marquis of 8. as tenant for life, with 
remainder to his first <fe other sons in tail. On 
Mar. 10, 1855, by a disentailing deed, the marquis 
& his eldest son. Lord C., barr(‘d the entail & 
resettled the property to the joint appointment 
of themselves &, subject thereto, to the uses 
of the settlement of 1821. On Mar. 27, 1857 the 
marquis & Lord C. appointed, by deed, certain 
of the settled estates to a trustee for 1,000 years 
after the death of the marquis, upon trust to raise 
thereout £20,000 for Lord E. (deft.) the third son 
of the marquis, in case he survived his father ; &, 
by a subsequent deed of further appointment, 
dated Aug. 20, 1860 the £20,000 wa.s directed to be 
raised, & paid to deft., whether he survived his 
father the marquis, or not. In 1800 Lord C. died, 
on Apr. 12, 1808, the marquis died, & deft, 
became entitled in possession to the £20,000 
which he received. 

The Crown, therefore, claimed succession duty 
from deft, on the £20,000 at 3 per cent., as upon 
a succession derived from his brother Lord C. ; 
deft., on the other band, contending that a duty 
of 1 per cent, only was payable thereon, inasmuch 
as it formed part of Lord C.’s old succession, & 
became vested in deft. “ by a title not conferring 
a new succession ” within the second branch of 
sect. 15 of 1853 Act, & that so only the duty to 
which the original successor would have been 
liable was chargeable upon deft. : — Held : by the 
operation of the deeds of 1855 & 1857 a “ new 
succession " in which Lord C. was the “ pre- 
decessor ” & his brother, deft., was the “ suc- 
cessor ” was created, &, as deft., therefore took 


by a title conferring a new succession the case was 
not within the exception in the second branch of 
sect. 15 & duty at 3 per cent, was accordingly 
payable by deft., under sect. 2 upon a succession 
derived from Ijord C. his brother. — A.-G. r. 
Cecil (1870), L. R. 5 Bxch. 263 ; 39 L. J. Ex. 
201 ; 23 L. T. 20 ; 18 W. R. 949. 


Annotations: — Folld. Charlton r. A.-G. (1879), 4 Ap 
427. Consd. Wolverton v. A.-G., [1898] A. C 
A.-G. r. Northumberland, [1904] 1 K. B. 7 62. 
A.-G. t>. Assheton -Smith, [1924] 2 K. B. 25. 


p. Cas. 
. 535 : 

Apld. 


663. Re Cooper & Allen’s Contract 

FOR Sale to Harlech, No. 657, ante. 

664. Not on transfer Inter vivos.]-— 

Wolverton v. A.-G., No. 660, ante. 

665. .] — Northumberland (Duke) v. 

A.-G., No. 602, ante. 

666. Jointure rentcharge under new settle- 

ment.] — Real estate stood limited to a tenant for 
life with remainder in tail to his son under the 

of a stranger in blood. The tenant for life & 
tenant in tail executed a disentailing deed re- 
settled the estate, the settlement providing for 
the i)aymt‘nt of a jointure rentcharge to the lyidow 
of the tenant for life. The tenant for life died in 
Sept., 1914, wherciupon his son became entitled 
in po.s.session but lie died in Get.. 1914, beloro the 
tirst instalment, of succession duty becatne payable. 
’Phe Crown now claimed succession duty at the 
rate of 10 per cent, on the valiRyol th(^ jointure 
rentcharge, being the rate at whicli duty would 
have been payable by the son if the rentcharges 
had not been vested in tlie jointress : Ilcld ; the 
jointress took, not by way of alienation witbm 
1853 Act, s. 15, but under a new succession, the 
son being the predecessor, thi' rate of duty was 
to be detorniimHl upon t liai loot ing. - A.-ti. r. 
A.s.suETON-SMrnj, [1924] 2 K. B. 25 ; 93 Jv. J. K. B. 
174 ; 40 T. L. R. 436. 


Sub-sect. 5.-— Tbe IhiEDECEssoR. 

A . In ( General . 

Sir 1853 Act, ss. 2 & 13. 

667. Necessity for a predecessor.]— A.-G. v. 

Abdv, No. t)t)8, ante . 

668. Who Is a “ predecessor.’ ] — Zetland 
(Earl) v. Lord Advocate, No. 702, post. 

669. Succession by disposition or devolu- 

tion.]— Saltoun (Lor-d) v. Advocate-General, 
No. 591, aiitc . 

Sec, farther. Sub-sect. 5, B. & C., post. 

670. Settlor— General rule.] — Upon n second 

marriage of a lady [in 18191 her second hus- 
band settled his property on the children of her 
former marriage : — Held : the husband & not tnc 
wife was the predecessor, & £10 per cent, succes- 
sion duty was payable. 

If a sum of money or charge on an estate or tnc 
cstatfi itself be settled, whatever be the trusts on 
which it is settled, & in favour of whomsoever it 
may be ultimately limited, the predecessor is the 
person to whom the property settled belongs, & 
who makes the settlement, this without taking 


PART V. SECT. 2, SUB-SECT. 5.— A. 

669 i. Who is a “ preAecessor 
Succession by disposition, or devolution^ 
— An ont-ailod estato, afU^r the failure 
of other heirs, pasHoci to M. G. 6c the 
heirs-malo of her body, ono of whom 
having died without i8.suo waw succeeded 
by his paternal uncle, to the exclusion of 
his sisters, who but for the entail would 
have succeeded as heirs-portioners : — 
Held : the uncle did not succeed by 
“ disposition ” to the cutailor as his 


irodecessor, but his predecessor was 
ils nephew, the last possessor of the 
state from whom he took by 
levolntion of law.”— Lord Advocatk 
. Gordon (1872), 10 MaepU. (Ct. of 
iess.) 1015.— SCOT. 

570 Person V'ho inakes the 

ettlenmif.]--liy settlement, made on 
he marriage of A. & B., a sum of 
5,000 the fortune of A. (the wife) 
/as assigned to trustees, upon trust, to 
lay the interest thereof to her during 


the joint lives of licrs(6r & B., N upon 
trust, after the deceasci of the survivor, 
& in the events which happened, to 
apply sauK' In payment & disehai’ge (so 
far ns same would exUnid) of incum- 
braneos alfectlng lands brought 
sottleinent by B. 8c his father C., & 
over which a jointuring power was 
reserved to them in favoiir of A., 
which they exercised to its full extent : 
& by the said settlement A. was given 
a life Interest, after B.’s death, m a 
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Sect. 2. — The suecesaion: Suh-aect. 5, A. & B. {a) 
& ( 6 ).] 

into account the motives or valuable considerations 
which may have induced him to make the settle- 
ment ; with this qualification however, that if 
the settlor, in making tiiis settlement, gives to a 
person, other than himself, a i)ower of disposing 
of the i)roperty settled or of any part of it, which 
power is exercised, then that is substantially a 
transfer of the settled property to the donee of the 
power, & then the successors take their interest 
under the exercise of the power, & not under the 
trusts of the settlement in default of the exercise 
of that power. I'lien it is that the donee of the 
power, or, in other words, the person exercising 
the power, is the disposer from whom the interest 
of the succession is derived, & that he is conse- 
quently the predecessor whose relationship to the 
successor will settle the amount of succession duty 
M.ll .)* — Be Ramsay’s Settlement 
(1801), 80 Beav. 75 : 80 L. J. Ch. 849 ; 5 L. T. 
100 ; 7 Jur. N. S. 1225 ; 9 W. R. 010 ; 54 PI. R. 
817. 

J jnio/a<ioa Consd. A.>G. for Ireland v. llathdomndl, 

[IH'JOJ W. N. 1 11. 

671. - — - From whose estate suc- 
cession is derived.]— A.-G. v. P^loyer, No. 022, 
ante. 

672. — — ■ Purchaser making settlement.] 

— P’RYER V. Morland, No. 755, post. 

673. Ancestor— Not confined to lineal 

ancestor.] — Zetland (Earl) v. Lord Advocate, 
No. 702, post. 

674. Person preceding in the estate.] 

— Zetland (Earl) v. Lord Advocate, No. 702, 
jwst. 

675. Gift by father to son & his wife in 

succession — Death of son — Father as predecessor.] 

— Am indenture of niarriage settlement recited 
that the fatlier of the intended husband agreed to 
advance A give to liis son the sum of J^0,000, w^hich 
Was to be repaid in the event of the marriage not 
taking j)lace. It was further recited that it was 
agreed between all the parties to the deed that 
certain piirsons, as trustees, should stand pos- 
sessed of the sum upon trust for the father until 
the intended marriage should be solemnised ; & 
if not solemnised before a certain day therein 
named to ti’ansfer the same to the father, & from 

after the solemnisation of the marriage upon 
trust to pay the income to the husband for life, & 
from A aft (ir his decease to pay the income to the 
wife, should she prvive the husband, with the 
usual trust over for Gie children. The husband 
haying died & the widow having become entitled 
to the income of the said sum, the comrs. claimed 
payment of succession duty under 1853 Act, as 
a succession derived from the father-in-law as the 


redecessor : — Jleld : the father-in-law, & not the 
usband, was the “ predecessor ” or settlor, & 
succession duty was therefore payable. — A.-G. v. 
Maule (1886), 50 L. T. 611 ; 3 T. L. R. 236, D. C. 

676. Creditor.] — Be Jenkinson, No. 643, 

ante. 

677. .] — A.-G. V. Yelverton, No. 

644, ante. 

678. Joint predecessors — Persons releasing 
claims to estate.] — Upon an information by the 
A.-G . to recover succession duty, payable in respect 
of the succession of one E. to a sum of £2,000 
derived from W. P. as predecessor, a special verdict 
was found, which stated that J. P. died intestate 
leaving W. P., his brother ; A A. S. the wife of 
J. H. S., claimed to be a daughter of a sister of 
.1. P. That by indenture, reciting that letters of 
administration had been granted to W. P. A in 
order to obviate any doubts or differences which 
might arise touching any share which J. H. S. or 
A. S. might be entitled Id in the personal effects of 
J. P., W. P. had proposed A agreed on having a 
general release from J. li. S. A A. H. to transfer 
£30,000 G> be settled upon trusts for J. II. S. A 
A. S. A the children of their marriage, to which 
proposal J. H. S. A A. S. had consented A agreed ; 
that the sum of £30,000 had been directed to be 
transferred t-o trustees by W. P., A that J. H. S. 
A A. S. had that day executed a general release 
to VV. 1*. of all claims against him as administrator 
of J. P. or otherwise ; it was declared that B. A O. 
should stand possessed of file £30,000 in trust to 
pay the interest to J. H. S. for life, A after his 
death to A. S. for her life A after the death of the 
survivor, if there should be an only child in trust 
for such child, A if there should b(^ two or more 
children in trust for such childi'en in such shares 
as J. II. 8. A A. S., or the survivor, should appoint : 
A in case no child should live to attain a vested 
interest in trust for the survivor of J . H. 8. A A. 8. 
absolutely, Oontemiioraneously with the in- 
denture a release was executed by J. II. 8. A A. 8. 
to W. P. There were ten children of the marriage, 
A J. 11. 8. A A. 8. having appointed a sum of 
£2,000 to E. one of such children, J. II. 8. A A. 8. 
died in or before Mar. 1854 : — Held : deft, was 
entitled to judgment, because it could not be in- 
ferred that W. P. was cither the sole predecessor 
of E. within 1853 Act, s. 2, or a joint predecessor 
within 1853 Act, s. 13.- - A.-G. v. Baker (1859), 
4 II. A N. 19 ; 32 L. T. O. 8. 280 ; 157 E. R. 742. 

Annotation 8 : — Refd. A.-G. r. Dcauc (1861), 5 L. T. 122 

Eryer r. Mortnul (1876), 3 Ch. J). 675 ; A.-G. for Ireland 

V. llathdonnell, [1896J W. N. Ml. 

Under power of appointment.] — See Part V., 
Sect. 2, sub-sect. 5, B. (6), posf. 

Remainderman as predecessor.] — See Part V., 
Sect. 2, sub-sect. 5, B. (c), post. 


sum of £4,000 brought into Hettlemcu 
by C. lu the (ivent (which hapnoned 
of there being no issue of the murriage 
D., who was a grandson of C., but i 
stranger in blood to A., became tenan 
in tail of the settled lands ; tk, barre( 
the entail & resetth^d them. 

^ her death th 
£5,000 was applied towards dischargini 
incii nib rail cus upon thti settled lauds 
tli,' . predecessor of JJ 

within bucei^ssion Duty Act, 1853 
& that duty at 1 (I cent, was pavabl 
by D. in respect of his suecession t 
this sum.— A.-G. ron Ikklani) 7 
UATimoNNRLT.. 11896] AY. N. Ml.- 

Xn« 

'1~A. insured hi 
life for £4,000 m 1853 in view of hi 
second marriagj-. C., the mother c 
Ids hist wife who had a life interest i 
certain securities prior to the lil 


interest of A., joined in a marriage 
Stitt lemeut In tmsigning their life interest 
m thtise securities during the life of A. 
to trustees, upon trust, to pay out of 
the annual proceeds thereof the pre- 
nuums on the life policy w'hich A. had 
also assignetl to the trustees. A. died 
In 18 76 leaving a widow & children of 
the second marriage ; C. died in 1880, 
^ blood to the said children : 

ncla : C. Avas not a “ predecessor.” 
~^-G. V. JliALL, 11906] 2 I. K. 122. 


670 in. — Bread.vlbanp, 

(Emu.) r. Loun At>voc'\tk (1870), 8 
Miicph. ((’t. of SesH.) 8.35. — SCOT. 

k- -- Person trho jirovides the 
properti/ ~d: is the instrument of settling 
I A stepdaughter w ho contemplated 
owned 45 shares in the 
N. iiauk, w'hich had been giveu her 


by her stepfather. These shares, a 1 
the stepfather’s request, she handed 
over to her brother, & the sMpfather 
gav(i her a marriage portion of £5,000, 
which was put in settlement. The 
stepfather, by his will, left his step- 
daughter a legacy of £5,000. Upon 
her husband’s death, the Inland 
Ite venue claimed from the eldest son, 
who was the successor, succession duly 
ill i-ospect of the £5,000 put in settle- 
ment, on the footing that the predecessor 
was the stepfather. The eldest sou 
contended that his mother settled tho 
£5,000 & that she was the predecessor : 
— HeM: before & at tho time of tho 
settlement, the £5,000 put in settlement 
belonged to the stepfather & not to tho 
stepdaughter & that ho was the pre- 
decessor. — A.-O. V. Iliriurt, [1907] 2 1. 11. 
400.— IR. 



Part V. — Succession Duty. 


93 


D. Under Disposiiioyis. 

{a) In General* 

See 1853 Act, ss. 2, 13. 

679. Motives of or consideration to settior 
immaterial.] — Re Ramsay’s Settlement, No. 
070, ante. 

680. Creditor is predecessor — Charge levied on 
estate.] — Re Jenkinson, No. 643, ante. 

681. .] — A.-G. V. Yelverton, No. 

644, ante. 

682. Release of claim to estate — Provided by 
settlement.] — A.-G. v. Baker, No. 678, ante. 

683. Settlement by family arrangement — Over- 
riding previous settlement.] — A lunatic was tenant 
in tail in possession of land with remainder to his 
younger brother R. & his sister D. successively in 
tail. R. converted his estate tail into a base fee 
in remainder, mortgaged his interest to secure 
a debt of £124,000 which was more than the fee 
simple value of the land, so that ho had no bene- 
ficial interest in the equity of redemption. Ilis 
sister D. married, & by her marriage settlement 
made before such marriage her estate in remainder 
was settled to the use of herself for life, with 
remainder to the use of the first «fe other sons of 
such marriage. Deft, was the only son of that 
marriage. For the benefit of all jiartics a family 
arrangement was made with the consent of the 
Lord Chancellor, as protector & in lieu of the 
lunatic under Fines & Recoveries Act, 1833 (c. 74), 
s. 33, in pursuance of which R. & his sister D. 
the mtgees. all joined in deeds of settlc^inent, 
whereby the land was conveyed to trustees in fee 
simple, subject to f he estate tail of the lunatic, but 
discharged from th(i mtge. & from the equity of 
redemption of R. upon trust after the determina- 
tion of the lunatic’s estaG? to raise £37,000 by sah? 
or mtge., & to pay that sum to the. mtgees., & 
subject thereto to hold the land to the use of J). 
for life with remainder to her sons successively in 
tail. This arrangement was carried out, & upon 
the death of the lunatic D. became tenant for life 
in possession, & upon her death deft., as her son, 
became tenant in tail in possession ; — Held : deft, 
derived his interest as successor from his mother 
D. & not from his uncle R. as predecessor, under 
1853 Act, s. 2, & was therefore liable to duty at 
1 per cent., & not at 3 per cent. — A.-G. v. Dowi.iNa 
(1880), 6 Q. B. D. 177 ; 50 L. J. Q. B. 192 ; 44 
L. T. 234 ; 45 J. P. 422 ; 29 W. R. 327, C. A. 

(5) Powers of Appointment. 

684. 1853 Act, s. 4— Effect on others created 
before the Act—Whether by deed or will.] — Re 
Lovelace, No. 733, post. 

685. Meaning of “taking effect” — Refers 

to power not to disposition.] — Re Lovelace, No. 
733, post. 

686. Power in settlement of entailed 

property — Section not applicable.] — Charlton v . 
A.-G., No. 699, post. 

687. General power of appointment — Donor as 
predecessor — Donor dying before commencement 


of Act.] — L., tenant for life & subject to such life 
estate, having a general power of appointment by 
deed or will, by will executed after 1853 Act came 
into operation, exercised the power in favour of B. 
B. was a stranger in blood to L., but was the niece 
of lier husband, the donor of the power, who had 
created it <fc died before the Act came into opera- 
tion : — Held : B. was only liable to a duty of 
3 per cent., as on a succession derived from the 
donor of the power . — Re Barker (1861 ), 7 H. & N. 
109 ; 30 L. J. Ex. 404 ; 5 L. T. 206 ; 7 Jur. N. 8. 
1061 ; 158 E. R. 413. 

Annotations: — Distd. A.-G. v. Upton (1866), L. H. 1 Kxch. 

224. Apld. A.-Q. V. MitcheU (1881). 6 Q. R. D. 548. 

Refd. A.-G. V. Gardner (1863), 1 H. & C. 63y. 

688. .] — In cases of appoint- 

ments by donees of general powers which fall 
within sect. 2 & do not fall within sect. 4 of 1853 
Act, the canon of construction adopted in In re 
Barker, No. 687, ante; & Charlton y. Attorney- 
General, No. 699, j)ost, is to bo applied whether 
the power be joint or sole, & the appointees must 
be held to derive; their interest from the donor of 
the power as “ predecessor,” & not from the donee. 
Testator, in 1826, bequeathed personalty in trust 
for his daughter for life;, & afterwareis in the 
e.;ve;nt wliich happened for .such persons as she 
should by deeel appoint, & in default of appoint- 
ment fe)r her next of kin . Testator dieel before the 
eanning into operation of 1853 Act, legacy duty 
at 1 per cent, was paid upon the whole absolute 
interest of the trust funel. After theit Act came 
inte) operatie>n the daughte;r, by d(;e;el, appointed the 
trust fund to her sister’s daughters : — field : (1) as 
owing to the date of the testate^r’s de;ath sect. 4 did 
not apply, trie appointees eleriveel their interest from 
their grandfatlier, testator, as pr(;decessor, within 
sect. 2, & not from their aunt, the apiiointor, <te 
succession duty was therefore payable on their suc- 
cession at the death of the appointor at 1 & not at 
3 per cent. ; (2) the payment of legacy duty under 
1786 Act, did not exempt the appointees from 
.succession duty, since their succession did not come 
within the exemj)tion granted by JS53 Act, s. 18, 
to per.sons already charged with legacy duty “ in 
respect of the same acquisition of the same 
property.” 

1853 Act, s. 18, exempts a person who has 
already paid legacy duty from paying succession 
duty in respect of ” the same acquisition of the 
same property.” If then niec('S had paid legacy 
duty in respect of their interest, the Oown would 
not be entitl(;d to succession duty because the 
same person is not to pay twice but the legacy 
duty was paid in respect of dilTerent persons, 
therefore the thrown is entitled to BU(;ce.ssion duty 
(Grove, J.).— A.-G. v. Mitchell (1881 ), 0 Q. B. D. 
548 ; 50 L. J. Q. B. 406 ; 44 L. T. 580 ; 45 J. P. 
618 ; 29 VV. R. 683, D. C. 

689. Donee as predecessor.] — Re Ramsay’s 

Settlement, No. 670, ante. 

690. — .] — Re Chapman’.s Trusts, No. 

767, post. 

691. Donor dying after commence- 


PART V. SECT. 2, SUB-SECT. 6.™ 
B. (a). 

1. Creditor is predecessor — Charge 
levied on estate — No consideration paid 
to owner of estate .] — lu 1810, testatrix 
devised fee simple estates in K. & W. 
to tnistees, in trust for G. U. for life, 
with remainder to his first & other 
sons in tail male, etc., in default 
of issue, to S. D. for life, with remainder 
to her first & other sons in tail male. 
Q. D., the first tenant for life, never 
married & S. D. married, & had several 
children. In Apr. 1844, a deed of 


settlement was executed limiting the 
K. lands. Immediately after the death 
of G. U,, to J. D. 1)., eldest son of 8. U., 
for life w'ith remainder to bis first & 
other sons in t ail male, & the W . lands 
to 8. 1). for life, with remainder to her 
husband for life, &, after the death of 
the survivor, to J. D. D. for life, with 
remainder to his first & other sons in 
tall male. By this deed, a term of 
400 years was limited to trustees, in 
trust, after the death of O. D. to raises 
out of the K. lands Intensst on £4,000 
for tho younger children of .S. D. subject 
to appointment by 8. D. & her husband 


or the survivor of them ; & after tho 
death of tho survivor of 8. D. & her 
husband to raise the £4,000 out of tho 
K. & W. lands, subject to a like 
appointment. G. D. died without 
issue, in 1852, before the time appointed 
for tho commencement of the Succession 
Duty Act, viz. May 19, 1853, He 8. D. 
who survived her husband died in 1 854. 
Upon tho death of 8. D., the charge of 
£4,000 became payable to tho younger 
children of 8. D. : — Held : 8. D. was 
to be considered the solo " predecessor.” 
—A.-G. V. Dkane (1861), 5 L. T, 122.— 
IR. 
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Sect. 2 . — The successio7i: Sub-sect. 5, B. (b) <t* (c) 


ment of Act.] — For the purpose of taxation under 
1853 Act, the appointee under a general power of 
appointment, which has taken effect on a death 
happening since the commencement of the Act, 
takes a succession from the donee of the power. 
Under the will of her husband, who died in 185fi, a 
widow had a life estate in real property, with a 
general power of appointment by deed or will. 
She by deed appointed to the use that trustees 
should, after her death, receive an annuity during 
the lives of the wife of testator’s nephew, & of the 
children of the nephew by her, on trust for the 
separate use of the wife. Both testator’s nephew 
& his wife were strangers in blood to the testator’s 
widow : — Held : under 1853 Act, s. 4, the nephew’s 
wife took the annuity as a succession from testa- 
tor’s widow, & not from the testator himself, & 
therefore a duty of 10 per cent, was payable: — 
Senible : the result would have been the same 
under sect. 2. — A.-G. v. Upton (1800), L. R. 1 
Exch. 224 ; 4 H. & C. 330 ; 35 L. J. Ex. 138 ; 14 
L. T. 334; 12 Jur. N. S. 480 ; 14 W. R. 732. 
Anvntationfi : — Distd. A.-O. v. Charlton (1877), 2 Ex. D. 
3<>8. Refd. A.-G. V. IVJitchell (1881), G Q. B. D. 548. 
Mentd. GiciiMl <>. I. R. Comre. (1876), 1 Ex. I). 212. 

692. Limited power of appointment — Donor as 
predecessor.] — Zetland (EARii) v. Lord Advo- 
CATE, No. 702, post. 

(c) Reseitlemeyii of Entailed Property. 

693. Resettlement by life tenant & remainder- 
man — Remainderman the predecessor — As to own 
succession.] — Testator devised his estates in L. to 
his brother, C. for life, with remainder in tail to 
his first & other sons. On Mar. 22, 1848, 0. & 
deft., his eldest son, executed a disentailing deed 
whereby they limitc'd the estate to such uses as 
they should jointly appoint, & in default of such 
appointment to the uses declared by the will of 
testator. On the same day 0. & deft, executed 
anoth(!r disentailing deed of estates devised to 
them by anotluT testator & also limited them to 
such uses as they should jointly appoint. On 
Mar. 23, 1848, C. & deft, executed a joint appoint- 
m(mt, w4u*reby, after reciting the two disentailing 
deeds, certain arrangements made in respect of 
incumbrances with other stipulations, they ap- 
pointed tlu‘ estates in L. to the use that deft, might 
receive thereout the yearly sum of £1,000 dm-ing 
the joint lives of himself & C., & subject thereto 
to the use of G. for life in restoration, corrobora- 
tion, A confirmation of his previous life estate, & 
after his decease to the use of deft;, for life, & after 
his decease to the use of his eldest son for life, 
with remainder in tail male. In the year 185.5 
C. died ■. — Held : (1) deft, took a succession under 
a disposition mad(! by himself, within 1853 Act, 
s. 12, & was therefore chargeable with duty at the 
rate of 3 per cent. ; (2) deft, was not entitled under 
s. 38 to any allowance in respect of the £1,000 a 
year, which ceased on the death of G. — A.-G. v 
SiBTUOUP (1858), 3 H. & N. 424 ; 28 L. J. Ex. 9 • 

31 L. T. O. 8. 218 ; 0 W. R. 774 ; 157 E. R. 530. ’ 

Annotations As to (1) Consd. A.-G. v. Ployor (1861) 7 
H- & N. 238; Braybrooke r. A.-G. (1861), 9 H L das 
l.'iO ; Rf Peyton (1861), 31 L. J. Ex. 50. RelS A '-(3 v’ 
Deane (186ll 5 L 122, to (2) Refd_. Braybrooko v. 

L« XJ, 

4 Ap 

694. - - .] ( 1 ) A tenant in tail in 

remainder cannot vary the amount of his liability 
to succession duty by barring the entail, re- 
settling the estate in his own favour. The person 
from whom he derives the estate is his ‘‘ pre- 
decessor.” * 


Devise in 1796 of certain freehold estates to A. 
for life, remainder to his oldest son B. for life, 
remainder to the first & other sons of B. in tail 
male. In 1841, A. being then tenant for life in 
possession, A. &; B. executed a disentailing deed, 
to which two other persons were parties as trustees, 
& granted to the trustees, to hold, subject to the 
life estate of A., to such uses as A. & B. should 
appoint, & in default, if B. should survive, to such 
uses as ho should appoint, & in default to B. for 
life, &, to his first & other sons in tail male. In 
1850, by another deed which recited the former, & 
by which A. brought new estates into settlement, 
& discharged all the estates from a charge of 
£10,000, & B. gave up advantages to which he was 
entitled, an annuity to B. during the life of A. was 
charged upon all the premises, & subject thereto, 
^ey were appointed to A. for life, remainder to 
B. for life, remainder to the use of his first & other 
sons in tail male : — Held : (2) these deeds must be 
taken as having been executed on the same day ; 
(3) they constituted within sect. 12 of 1853 Act 
(c. 51 ), a disposition made by B. in favour of him- 
self, & made out of the estate to which he was 
entitled under the will of 1796 ; (4) his “ succes- 
sion ” must be treated as happening under that 
will, & he was liable thereupon to the amount of 
duty chargeable in respect of his succession to 
testator, on a disposition made under it by him- 
self ; (5) the nature of the consideration upon 
which the disposition was made did not affect the 
question. 

(6) The annuity, according to the terms of its 
^eaiion, ceased on the death of A., at which time 
B. entered into possession of the estates : — Held : 

(7) he was entitled under sect. 38 of the above Act 
to an allowance as on account of property of which 
he had been deprived. 

(8) The above Act is not to be construed 
according to the technicalities of the law of 
England or Scotland, but according to the popular 
use of the language employed. 

I must further remark, that although the Act 
into operation on May 19, 1853, the 
liability to duty on subsequent successions depends 
upon the operation of wills & deeds made & 
executed previously, as if they had been made 
& executed subsequently (Loud Campbell, C.). 

In the present case we must consider under 
wliat disposition the succession did take place. A 
^i^^f^osition having been made, creating quito 
different interests in the estates from those created 
by the will, testator can no longer be considered 
the predecessor (Lord Campbell, C.). — Bray- 
BROOKE (Lord) v. A.-G. (1861), 9 H. L. Cas. 150 ; 

31 L. J. Ex. 177 ; 4 L. T. 218 ; 25 J. P. 531 ; 7 
Jur. N. >S. 741 ; 9 W. R. 601 ; 11 E. R. 685, H. L. ; 
varying S. C. sub nom. A.-G. v. Braybrooke 
(Lord) (1860), 5 H. & N. 488. 

Armotatior^ :—-As to (1) Apld. A.-G. v. Eloyer (1862), 9 
H. L. Gas. 477 ; Charltou v. A.-Q. (1879). 4 Ann 

Consd. A.-G. V. Dowling G880), 6 Q. B. D. 177' 
Rofd. A.-G. V. Doano (1861), 5 L. T. 122 • lie Barker 

; A.-G%. MitcheU (?881)r44 L. t" 

1 ^- [1902] 1 K. B. 388; A.-G. v. 
Northumberland, [1904] 1 K. B. 762 ; As to (3) Consd 

A p Gardner (1863). 

• & G. 639. Apld. Charlton v. A.-G. (1879), 4 Ann Caw 
427, itold. Re Barker (1861), 7 H. & N. 109 • A -G f 
M^hell (1881), 44 L. 'R 58() ; A.-G. v. Dodington, [18*97] 
L9* As to (4) CoMd. Re barker (1861), 7 H. & N. 

b. R. 5 Exch. 263 ; 1. R. Comre. v. Harrlgou 

L. R. 7 H. L. 1. Apld 

A ^ G. 239 ; Wolvorton v. A.-Q., [1898] 

A. C. 53j ; A.-G. v. Northumberland, [1904] 1 K. B. 782, 
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As to (6) B«fd. Re Peyton (18G1 ), 7 H. & N. 265. As to (7) 
Consd. He Peyton (1861), 7 H. & N. 265. Apld. I. P. 
Comrs. V. Harrison (1874), L. R. 7 H. L. 1 ; Lo Marchant 
r. I. R. Comrs. (1875), L, R. 10 Exch. 292. Refd. Cowley 
r. 1. R. Comrs., [1899] A. C. 198. As to (8) Consd. A.-G. 
V. Abdy (1862), 1 H. & C. 266, Reid. A.-G. v. Oxford, 
Worcester, etc. Ry. (1802), 7 H. & N. 840 ; A.-G. v. 
Upton (1866), L. R. 1 Exch. 224 ; A.-Q. v. Chapman, 
[1891 ] 2 Q. B. 526 ; A.-G. v, Selborne, [1902] 1 K. B. 388 ; 
Lord Advocate v. Moray, [1905] A. C. 531. Generally, 
Mentd. Re Cowley (1866), 12 Jur. N. S. 607. 

695. .] — A.-G. V. Floyer, No. 


622, ante. 

696. 


As to succession of persons after 

him.] — A.-G. V. Floyer, No. 622, ante. 

697. Remainderman prede- 

ceasing tenant for life.] — A., being seised of cer- 
tain estates in fee simple by a marriage settlement 
executed in 1812, conveyed them to the use of 
himself for life, remainder to the use of his sons in 
tail male successively. A. had three sons, E., P., 

&. F. In 1840 A. & his eldest son, E., executed a 
disentailing deed, & conveyed the estates to such 
uses as they should appoint, &, in default, to the 
uses of the settlement of 1812. In the same year 
A. & E., on the intended marriage of E., appointed 
to the use of A. for life, remainder to E. for life, 
remainder, subject to certain jiro visions for the 
intended wife & the younger children, to the first 
<fc other sons of the marriage successively in tail 
male, remainder to P., &- F. succe.ssively in tail 
male. E. died in his father’s lifetime, without 
issue. A. & P. then conveyed the estates to such 
uses as they should appoint, & in default to the 
existing uses. They afterwards appointed to A. 
for life, remainder to P. for life, remainder to his 
first & other sons in tail male, with an ultimate 
remainder to A. & his heirs. P. died without issue. 
A. then died, & F. succeeded to the estate : — 
Held : F. was liable to a duty of £3 per cent., as on 
a succession derived from his elder brother. — 
A.-G. V. Smythe (1862), 9 H. L. Gas. 497 ; 31 
L. J. Ex. 404; 7 L. T. 47 ; 20 J. P. 708; 11 
E. R. 823, H. L. 

An7U)tations : — Consd. Charlton v. A.-G. (1879), 4 App. Cas. 

427. Expld. & Apld. A.-G. V. Parr, 11924] 1 K. B. 916. 

Refd, A.-G. V. Cecil (1 870), 18 W. R. 949 ; A.-G. v. Mitchel 

(1881), 6 Q. B. D. 548 ; A.-G. v. Chapman, [1891] 2 Q. B. 

526. 

698. As to succession to portions — 

Charged by resettiement on estate.] — A.-G. r. 

Floyer, No. 622, ante. 

699. General power of appointment — 

Exercised by tenant for life & third person.] — 

(1) Where a power is created, to be exercised over 
an estate, the donor of the power, the person out 
of whose estate a benefit or “ succession ” is to 
be derived, is, within 1853 Act, s. 2, the “ pre- 
decessor ” of the person taking such benefit or 
“ succession.” J., a father, tenant for life of an 
estate, & his eldest son, W., tenant in tail, re- 
settled the estate, the son becoming tenant for 
life, remainder in tail, reserving to themselves a 
power of appointment, &, in default, giving the 
power to appoint to the father & T., the second son, 
who was thereby made tenant for life, remainder 
in tail. W. died unmarried, & without having 
appointed, & the father and T. appointed. Tlie 
persons taking the succession under sucli appoint- 
ment, take it as a succession from W., the eldest 
son, the donor of the power, from whose estate the 
benefit is derived, & not from the father & T., the 
second son, who exercised the power. 

(2) The case does not fall within the first portion 
of 1853 Act, s. 4. 

The words of sect. 4 apply to the case of one 


person possessing a general power to dispose of 
property as an absolute owner, & not to a power 
given in a family settlement to a father & son, 
where one is intended to be a check upon the other 
in the exercise of the power (Lord Cairns, C.). 

The first branch of sect. 4 points to an absolute 
power, practically equivalent to property (Lord 
Selborne). 

(3) A general power in a family settlement, 
which cannot be exercised without the concurrence 
of two minds, is not equivalent to a joint property 
in the two donees. (4) The case is not to be 
treated as an alienation within 1853 Act, s. 15. — 
Charlton v. A.-G. (1879), 4 App. Cas. 427 ; 49 
L. J. Q. B. 86 ; 40 L. T. 700 ; 27 W. R. 921, H. L. ; 

G. stib nom. A.-G. v. Ghahlton (1877), 2 
Ex. D. 398, C. A. 

Annotations: — As to (1) Aj^d. A.-G. v. Mitchell (1881), (5 
Q. B. D. 548. As to (2) Refd. A.-G. r. Chapmp, [1» J 
2 y. B. 526. As to (4) Refd. Wolverton v. A.-G., [1898] 
A. C. 535 ; A.-O. v. Selborne, [1902] 1 K. B. 388. 


C. Under Devolution by Law. 

700. Estate in fee simple — Last owner the 
predecessor — Irrespective of how such ownership 
acquired.] — By a will, dated in Nov., 1799, L. gave 
to trustees £10,000, Consols, A certain other sums, 
upon trust that they should lay out both principal 
& interest in the purchase of land, to be conveyed 
to the use of G., his oldest son, for life ; remainder 
to trustees, to preserve, idc. ; remainder to the 
first & other sons of C. it the lieirs male of their 
bodies successively in tail male, & in default of 
such issue to the use of J ., another son of testator, 
for life, with similar remainders ; remainder to 
testator’s own right heirs. ^ 

Testator died on Apr. 8, 1800, leaving his two 
sons, C. & J., one daughter, S., him surviving. 
The moneys directed to be laid out in land were 
never so laid out, it C. during his life received Gie 
dividends upon the whole “ real estate fund. 

In 1840 he died a bachelor it intestate, whereupon 
the dividends were paid to .L up to May,^ 1857, 
when he also died a bachelor & inListate. S. then 
became the only lineal descendant & heir-at-law 
of testator. She died in Apr., 1806, unmarried & 
intestate, having refused during her lifetime to 
receive cither dividends or principal of the money 
left under her father’s will. Shortly afterwards, 
the “ real estate fund ” was paid into the Gt. of 
Oh. in an administration suit, it eventually was 
directed to be paid out to petitioner, who was a 
grandson of a brother of testator, it heir-at-law 

of S. • 1 i- 

The Gomrs. of Inland Revenue required peti- 
tioner to pay succession duty on the ' ‘ real estate 
fund ” at the rate of 5 per cent, inider 1853 Act, 
8. 10, on the ground of the same being a succession 
to bun derived from S., as the “ predecessor.” On 
appeal against this assessment ; — Held : duty was 
not payable under 1853 Act, but under Legacy 

Duty Act (c. 52). . . , . n 

Senible : under whichever Act duty was payable, 
the amount charged by the Comrs. was correct, 
O., J., & S- having all died after 1816 Act came 

into force. 

If this fund had been really land, then, as H. was 
absolutely entitled or seised in fee, it would not 
matter how she became so, & the succession to 
petitioner would be by devolution, &- not 
position (Cleasby, li.).—Ee Db Lancey (1869), 
L. R. 4 Exch. 345 ; 21 L. T. 68 ; sub nom. De 
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m. Estate tail — Last possessor the predecessor .] — Lord Advocate v. Graham (1884), 22 Sc. L. R. 20 . 
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Sect. 2 . — The succession: Stih'scct. 5, C. 
sects. 6 & 7, A.] 

Lancey V. Inland Revenue Comks., 38 L. J. Ex. 
193 ; on appeal (1870), L. R. 5 Exch. 102, Ex. (^h. 

Annoiations : — Dbtd. A.-G. r. Dodd, [1891] 2 Q. B. l.'iO. 

Reid. Re Badart’H J'lUHtB (1870), L. It. 10 Eq. 288 ; 

Macfarlamj v. Lord Advocate, flH94] A. C. 291. 

701. Estate tall— Maker of disposition the 
predecessor — If successor be named In the entail.] — 

kSaltoun (Loud) v. Advocate-General, No. 691, 
ante. 

702. .]— (1 ) Sect. 2 of 1853 Act 

distinguishes succession by disposition from suc- 
cession by devolution of law ; & the rate of duty 
is to be regulated by the propinquity of the suc- 
cessor to the predecessor. The predecessor may 
be determined by considering whether the succes- 
sion is by disposition or by devolution of law. 
Substitute heirs of entail not called nominatim. 
nor coming under a descriptive designation as the 
head of a new stirps, will be held to take by 
devolution of law, not by disposition, & the pre- 
decessor in the sense of the above Act w'ill be the 
last possessor. Under two entails exeimted by 
his lineal ancestors, the Earl of Z. succeeded his 
uncle as heir substitute to estates in Scotland : — 
Held : the uncle was tlui “ prede(!(*ssor ” of the 
Earl within the above Act, & as taking by devolu- 
tion of law he was liable to duty at the rate of 
3 per cent. 

(2) The Act was so framed as to embrace estates 
both in Scotland A in England, notwithstanding 
the great differences between the tenure of i)ro- 
perty in the two countries, & therefore a con- 
struction must be found which would sustain the 
Act as applying either to an English or a Scottish 
estate (fiOiiD Hatherl?]Y). 

(3) Although all the persons specifically named 
in the deed would take the property in the first 
instance by virtue of the gift, & by virtue of that 
gift alone, those who derived any title by operation 
of law upon the diiath of a predecessor, would be 
held to be persons who would have, whatever 
might be the consequence of it, to pay, not as 
claiming a succession under the authority of the 
deed, but as claiming by operation of law an 
interest in the property conveyed by the deed, 
which interest v^ould be pointed out by the law &■ 
by the law alone (Lord Hatjherley). 

(4) In the case of an appointment by selection, 
the legislature has very properly considered that 
the real author from whom the beneficiary takes 
his succession is the person who has given such 
limited power of selection to another (Lord 
Hatherley). 

(5) Devolution by law takes place whenever the 
title is such that an heir takes under it by descent 
from an ancestor, according to the rules of law 
applicable to tin? descent of heritable estates ; & 
in all cases of descent the estate of the successor 
is immediately d(^rived from the ancestor from 
whom the estate descends (Lord Selborne). 

(6) The estate comes to the next taker as much 
by descent (or devolution by law) from an heir 
in tail who cannot alienates, as from one who could 
do so by the use of means, which he has not, in 
fact, used (Lord Selborne). 

(7) The “predecessor” in cases of “disposi- 
tion ” or purchase, is the “ settlor, disponer, 
testator, or obligor,” from wliom the interest of 
the successor is derived ; in cases of “ devolution 
by law ” or descent, he is the “ ancestor ” from 
whom the interest of the successor is derived 
(Lord Selborne). 

(8) The word “ ancestor ” is properly assignable 
to^the person who really preceded in the estate, 


although that person may not be the progenitor 
of the successor (Lord Hatherley). — Zetland 
(Earl) v. Lord Advocate (1878), 3 App. Cas. 
.505 ; 38 L. T. 297 ; 20 W. R. 725, II. L. 

Annothtions : — As to (1) Reid. Charlton v. A.-G. (1879), 
4 App. Can. 427 ; A.-G. r. Mitchell (1881), 14 L. T. fySO. 
As to (5) Retd. Buchan v. Lord Advocate, (1909J A. 16(5. 
As to (6) Reid. Re Aboreravenuy, Nevlll v. 1. R. Comrs., 
11923] 2 K. B. 18. As In (7) Consd. Hamilton r. Lord 
Advocate, fl920] A. C. .'iO. As to (8) Reid. Re Bolton 
EHtates Act, 1863, 11904] 2 Ch. 289. 

703. — — Successor designated In the 

entail.] — By a Scottish deed of entail of 1823 land 
was disposed to the settlor & the heirs of his body, 
whom failing to his cousin A., & the heirs male of 
his body, whom failing to the heirs female of his 
body. 

A. succeeded, on tlie death of the settlor without 
issue, in 1829 & died in 1838, leaving a son, B., 
who succeeded him as heir male of his body. B. 
died in 1910 without heirs male, but leaving a 
dauglitej’, applt., wlui succeeded him in the 
estate : — Held : (1) on the exhaustion of the heirs 
male of the body, the destination of the property 
W'as to a new class of heirs to Vie ascertained by 
reference to the deed of entail ; Sc applt. took the 
succession, not by devolution by law from her 
father, but by reason of the disposition of tlie 
original settlor, & was liable to succession duty 
on that footing ; (2) the term “ succession ” in 
1909-10 Act, s. 58, boi-e the same meaning as in 
1853 Act, namely, a succession in respect of which 
I duty was chargeable ; Sc applt. ’s succession was 
Uie finst succession under the disposition within 
s. 58 ; Sc applt. was liable to succession duty at 
the rate of 10 per cent.- -Hamilton v. I^ord 
Advocate, 11920] A. (\ 50 ; 88 L. J. P. C. 150 ; 
122 L. T. 193, II. L. 

Annotation : — As to (2) Held. F.ord Ad vocal ts r. Macalister, 
[1924] A. C. 58(5. 

704. Last possessor the predecessor — Suc- 

cessor neither nominated nor designated In entail.] 

— Zetland (Karl) r. T>ord Advocate, No. 702, 
ante. 


Sub-sect. C.— Special Modes op Conferring 

Successions. 

See 1853 Act, ss. 1, 2, 3, 5, 0, 7, 8, 15, 17. 

705. Gift inter vivos of life insurance policy — 
When death of assured a succession — Premiums 
partly paid by donee.] — Lord Advocate v. Flem- 
ing, No. 032, atitc. 

706. Premiums paid by other than 

donee.] — In contemplation of a marriage it wa.s 
agreed by the prospective parties & an uncle of 
the intended wife that the intended husband should 
effect a policy of insurance on his life in his own 
name & settle it as hereinafter mentioned, & that 
the uncle should pay the premiums during the 
joint lives of the husband & wife. The intended 
husband accordingly effected the policy, & the 
uncle paid the first annual premium. By the 
marriage settlement, which was made in 1853, the 
husband assigned the policy & the moneys payable 
thereunder to trustees upon trust for himself until 
the marriage, & thereafter upon trust for the in- 
tended wife for life for her separate use, Sc after 
her death for the husband for life, Sc after the 
death of the survivor of them upon certain trusts 
for the children absolutely ; & the uncle thereby 
covenanted that if the marriage should take place 
he & his legal representatives would during the 
joint lives of the husband & wife pay the annual 
premiums ; Sc the husband covenanted that, after 
the death of the wife if she died before him, as 
long as any child of the marriage or any person 
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claiming under such child should be living, he 
would pay the premiums. The marriage took 
place shortly after the execution of the settlement. 
The husband died in 1917, survived by his wife 
& by issue of the marriage. All the premiums on 
the policy were paid by the uncle or his exors. 
down to the death of the husband, when the 
policy moneys were paid to deft, as trustee of the 
settlement on behalf of the beneficiaries. The 
Crown claimed that on the death of the husband 
succession duty became payable by deft, in respect 
of the policy moneys as on a succession from the 
uncle, by virtue of the disposition made by the 
settlement ; — Held : me interest in the policy 
moneys of the persons entitled under the settle- 
ment was derived from the uncle as “ predecessor ** 
within sect. 2 of 1853 Act, & deft, as trustee was 
liable to the Crown for the duty claimed. — A.-G. 
V. Public Trustee, [1920] 3 K. B. 075 ; 90 L. J. 

K. B 251 : 124 L. T 249 ; 30 T. L. 11. 877. 

707. Extinction of determinable charge — In- 
crease of benefit on succession — Dower.] — Hardino 
V. Harding, No. 360, ante. 

708. Annuity.] — Conveyance, by two 

separate deeds, of certain Govt, annuities, & also 
a sum of £10,000 consols, to trustees, on trust to 
pay the annuities & the current income arising 
from the consols to B. for the period of four years 
from the date of the respective deeds, if he should 
so long live, & then immediately from & after 
the expiration of such period, or the death of B., 
whichever event should first happen, on trust to 
pay the same as directed to certain of his nieces. 
B. died before the expiration of the period of four 
years : — Held : succession duty at 3 per cent, was 
payable under 1853 Act, s. 2, not on fhe amount 
of income accruing between the death of B. & the 
expiration of the period of four years, but in 
respect of the entire annuities 4fe the whole amount 
of £16,000 consols. 

The principle underlying the whole statute 
appears to be that, when a person comes into 
possession of property on a death, the beneficial 
interest in it which then accrues to him, or the 
increase of benefit which then accrues to him, is 
the whole property which he so comes into j)os- 
session of, & not the difference in value between 
that property & the value of any estate or interest 
he may have had in it before he came into posses- 
sion of it (Lindlev, J.). 

The words [of sect. 5] I take to mean, that when 
a person is in possession of property, if any other 
estate or charge upon the property comes to an 
end by reason of death, the increase of income is 
t/O be charged (Jessel, M.R.).— A.-G. v. Noyes 
(1881), 8 Q. B. D. 125 ; 51 L. J. Q. B. 135 ; 45 

L. T. 520 ; 30 W. R. 434, C. A. 

Annotation : — Mentd. UinninKham Corpn. v. Birmingham 

Canal Navigation. Co. (1905), 49 Sol. Jo. .536. 

709. Enlargement of interest in property — Life 
tenant becoming entitled to absolute interest — On 
failure of intermediate interest — Increase of benefit 
a succession.] — A.-G. v. Robertson, No. 710, post. 


710. Not acceleration within 

1858 Act, s. 16.] — (1) Under a marriage settlement 
a fimd was vested in trustees in trust for the wife 
for life, with remainder to the husband for life, 
with remainder, in default of issue, to the wife 
absolutely, if she survived the intended coverture. 
There was no issue of the marriage, «fc the wife 
survived the husband : — Held : upon the death of 
the husband a succession was taken by the wife, 
in respect of which succession duty was then pay- 
able on the amount of the fund, less the value of 
her life interest therein. 

(2) The wife’s title to the succession was not 
accelerated by the death of the husband though 
the possession was (Bindley, L.J.). 

(3) Considering the fact that the wife really 
only got on the husband’s death the difference 
between the value of the fund & the life interest 
she previously had, sect. 38 [of above Act] applies 
to the case, not by way of indulgence, as suggested, 
but in terms (Lord Esher, M.R.). 

(4) Wo must consider whether, upon his death, 
she got under the settlement something which she 
previously had not got, & if so, what it was. She 
then lost her life interest, & she got what she had 
not before, viz. the whole property in the fund, & 
power to dispose of it as she liked then & there. 
Tliat appears to me to be a succession within the 
Act (Bindley, B.J.). 

(5) Upon a careful consideration of the words 
of the sect. [15], on the true reading of it, there is 
no acceleration of a succession, within its meaning, 
where the succession comes to the successor at 
the moment at which it was intended by the settle- 
ment to come to him. The words of the sect, refer 
to something outside the settlement, which has 
caused the acceleration of the succession by causing 
it to take effect before the time intended by the 
parties by whom the settlement was made (Bopes, 
B.J.).— A.-G. V. Robertson, [1893] 1 Q. B. 293 ; 
62 B. J. K. B. 282 ; 68 I.. T. 371 ; 57 J. P. 421 ; 
41 W. R. 241 ; 9 T. B. R. 204 ; 37 Sol. .To. 211 ; 
4 R. 260, 0. A. 

Annotation: — ixcncrallu, Mentd. A.-Q. v. Wood, [1897] 2 

K. B. 102. 

711. Reservation of benefit to donor — Cessation 
of benefit a succession.] — Fryer v. Morland, No. 
755, post* 

712. Reservation of annuity.] — A.-G. 

V. Johnson, No. 718, post. 

Exercise of power of appointment .] — See Sub- 
sect. 5, B. (6), ante. 


Sub-sect. 7. — Domicil and Situs. 

A. Liability to Dnty. 

Foreign domicil generally, see Conflict of 
Baws, Vol. XI. 

713. Jurisdiction of English court — Legacy by 
person of foreign domicil.] — Wallace v, 
A.-G., Jeves V. Shadwell, No. 413, ante. 

714. — ~ Disposition by foreigner domiciled 


PART V. SECT. 2, SUB-SECT. 6. 

708 i. Extinction of determinable 
charges — Increase of benefit in succession 
— Annuity .] — By trust disposition & 
settlement triistees were directed to 
invest the whole estate in purchase of 
lands, which they were to hold in 
their own hands until the whole trust 
debta were paid off, & were then to 
entail & convoy to a series of heirs. 
They were also to pay an annuity to 
the trustor’s widow during her life. 
Before the debt was paid off the trustees 
& the heir entitled to possession of the 
lands, entered into an anangement, 

J. — VOL. XXI. 


by which a portion of the purchased 
lands was to bo conveyed to the 
latter, he imdertaking to pay the 
annuity to the truster's widow. By 
subsequent agreement between the 
trustees & the heir, the whole of tho 

E urcheised lands wore conveyed to him, 
e paying tho remainder of the trtist 
debt out of his private funds. The 
annuity having lapsed by the death of 
the widow : — Hela: by the annuitant’s 
death an increase of benefit accrued 
to the heir of entail in possession ; 
this constituted a succession. — Lord 
Advocate v. Macdonald (^1862), 24 
Dunl. (Ct. of Sess.) 1175.— SCOT. 


712 i. Reseroation of benefit to donor — 
Cessation of henefU a succession — 
Reservation of annuity .] — Lord Advo- 
cate V. M'Kersies (1881), 19 Sc. L. R. 
438.— SCOT. 

PART V. SECT. 2, SUB-SECT. 7.— A. 

n. Property within cC* without the 
province — Oumer domiciled within pro- 
vince .] — Testator lived in O. for seven 
years prior to his death. He left an 
estate consisting largely of mtges. on 
land within the State of M. : — Held : 
the entire estate, both within & with- 
out the province, was liable for pay- 
ment of Buccossion duties. — O ntario 

H 
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Sect, 2. — The succession : Sub-sect. 7, A., B. & C.] 

abroad— To trustees in England— Property in 
England & abroad.] — In 1892 a foreigner domiciled 
in Austria gave by a deed in the English language 
& form to an English co., constituted under Cos. 
Acts, & having its registered office in London, 
certain stocks, shares, & securities to a large 
amount upon the terms & conditions that the co. 
would permit the donor to receive the income 
thereof during his life, &, after his death, would 
apply the same, & any investments substituted 
for them under the powers of the deed, for the 
benefit of Russian Jews generally, & principally 
for the promotion of the emigration of Russian 
Jews from Europe, & of their settlement in various 
countries outside Europe. The co. had been 
formed to carry out the same objects, & at the 
time of the execution of the deed the various 
securities comprised therein were transferred to 
the co. by the donor. The whole of the co.’s 
business was, under the arts, of assocn., transacted 
by a council which sat at the principal office of 
the CO. in Paris. The ordinary & extraordinary 
general meetings of the co. were held at their 
registered office in London, but foimal business 
only was transacted there. In 1890 the donor, 
who was still domiciled in Austria, died. At 
that time the principal part of the securities 
subject to the deed were foreign securities situate 
abroad, & the documents of title thereto were 
abroad, a small proportion only of the property 
subject to the deed being in England ; — Held : 
there was on the death of the donor a succession 
by the co. within 1853 Act, s. 2, & therefore 
succession duty under that Act, &, consequently, 
estate duty under 1894 Act, were payable upon 
the principal value of all the property which was 
subject to the trusts of the deed of 1892 at the 
donor’s death. 

We begin the discussion then with the property 
in the hands of an English trustee, & it seems to me 
that the presumption is that it is English, <& the 
burden lies on those who say it is not (Collins, 

L.J.). 

Whether, therefore, the test be that ajiplts. 
become entitled to the succession by virtue of 
English law, as stated by Lord Cranworth in 
Wallace v. Attorney -General, No. 413, ante, or 
that the intention that the property is to be brought 
under the protection of the English law must be 
gathered from all the circumstances, or, what is 
probably only another way of arriving at the same 
result, that the property in question must have 
an English character stamped upon it, I think 
the succession here falls within the Act, as inter- 
preted & limited by the decisions referred to in the 
argument. I think the principle at the bottom 
of these tt^sts is really the same, & whether we 
arrive at the conclusion that it has become English 
property because an indelible incident of English 
property is stamped upon it, namely, that the 


I rights thereto shall be ascertained by English 
law, or conclude that, being English, it is therefore 
subject Ix) our law, the result is the same, & in 
either view it is quite immaterial where the pro- 
perty is physically situated, & such I think is the 
effect of the authorities (Oollins, L.J.). — ^A.-G. 
V. .Tewish Colonization Assocn., [1901] 1 K. B. 
123 ; 70 L. J. Q. B. 101 ; 83 L. T. 661 ; 65 J. P. 
21 ; 49 W. R. 230 ; 17 T. L. R. 106, 0. A. 

Annotations : — Refd. A.-G. V. Johnson, [1907] 2 K. B. 885 ; 

A.-G. t). Burns, [1922] 1 K. B. 491 ; Swedish Central Hy. 

V. Thompson, [1924] 2 K. B. 255. 

715. Physical situation of property im- 

material.]— A.-G. V. Jewi8I#Oolonization Assocn., 
No. 714, ante. 

716. Presumption when property In hands of 
English trustee — Burden of proof.] — A.-G. v. 

Jewish Colonization Assocn., No. 714, ante. 

B. Real Property. 

See 1853 Act, s. 1. 

717. Realty in Great Britain — Devised by owner 
domiciled abroad.] — Re Wallop’s Trust, No. 734, 
post. 

718. Foreign realty — Devised under trust for 
sale — Testator & trustees domiciled in England — 
Property deemed converted to English personalty.] 

— Testator, domiciled in England, by his will 
left the residue of his real & personal estate, 
including a tea estate situate in Assam, to trustees 
in trust to convert it into money & invest the 
proceeds, & out of the income thereof to pay certain 
life annuities, & subject thereto & until the death 
of the last surviving annuitant to pay the surplus 
income to certain persons in equal shares & to the 
survivors or survivor of them. The will contained 
no gift over either of the income or of the corpus 
upon the death either of the last surviving 
annuitant or of the last surviving person entitled 
to the surplus income. The trustees were 
authorised by the will to work the tea estate 
until it was sold, & also to postpone the sale & 
conversion of any part of the estate as long as they 
might think it desirable, & it was thereby provided 
that in the meantime the annual produce of the 
unconverted part should be applied in the same 
manner as if it were income arising from the pro- 
ceeds of conversion. The trustees were resident 
in England, & the will was proved in England. 
The trustees, in the exercise of their discretion, 
postponed the sale of the tea estate, & while it 
remainded unsold two of the persons entitled to 
shares of the surplus income died : — Held : the 
amount by which the survivors’ shares of the 
surplus income was increased upon the deaths of 
the said two persons was not, even so far as that 
increase was attributable to the profits of the tea 
estate, property situate out of the United Kingdom, 
& succession duty, estate duty, & settlement estate 
duty were payable in respect of the increase so 
attributable. 


Treasurer v. Pattin (1910), 17 

O. W. R. 154 ; 2 O. W. N. 141.— CAN. 

o. .] — The effect of the 

definition of “ net value ” in Succession 
Duty Act of British Columbia, 1911, 
8. **2, is not that that expression where - 
ever used in the Act means the value 
of all the property of the deceased 
wherever situate, less his debts & 
incumbrances, but that it means the 
paxtioular property with reference to 
which the expression is used in the 
sect, to be construed, less the deductions 
mentioned. Where, therefore, a person 
domiciled in the Province dies leaving 
property situate within & property 
situate outside the Province, the 


succession duty payable under sect. 7 
of the Act is to do computed with 
reference only to the property within 
the Province. — Royal Trust Co. v. 
British Columbia, Finance Minister, 
[1922] 1 A. C. 87.— CAN. 

p. Owner domiciled outside 

the province.] — Where deceased, domi- 
ciled without the province, leaves 
property both inside & outtdde the 
province, the taxation under Succession 
Duty Act, 1911. o. 217, is only on the 
actual value of the inside property ; 
although for bringing inside property 
otherwise exempt ■v^thin the ambit 
of taxation the outside property may 
be considered. — Re van Horne 


Estate, [1919] 3 W. W. R. 76 ; 47 
D. L. R. 529.— CAN. 

PART V. SECT. 2. SUB-SECT, 7.— B. 

q. Real property within province — 
Testator domiciled outside province .] — 
M. B. &; his brother were partners doing 
business in Ontario & owning timber 
limits in British Columbia. The fidm 
had no place of business nor man of 
business in that province, & never 
worked the limits : — Held : under the 
terms of the artiolos of partnership, 
M. B. at the time of his death had 
an interest in the timber limits in 
British Columbia which passed by his 
will, & such interest was subject to 
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By reason of the trust for sale in the will, there 
was a conversion of the real estate in Assam, & 
though physically situate out of the United 
Kingdom it was to be deemed to be converted & 
brought within the jurisdiction for fiscal purposes. — 
A.-G. V. Johnson, [1907] 2 K. B. 885 ; 70 L. J. K. B. 
1150 ; 97 L. T. 720. 

Annotation : — Refd. A.-G. v. Burns, [1922] 1 K. B, 491. 

C. Personal Property^ 

See 1853 Act, s. 1. 

719. Funds brought into England — Invested in 
British securities — Quasi local settlement — Fund 
subject to duty.] — Where personal property is be- 
queathed bv a person not domiciled in this country, 
it is not, in the first instance, liable to legacy 
or succession duty on being paid to the legatee. 
But where the exor. directed to collect foreign 
property & invest it here, has discharged the duty 
imposed on him, & has placed the fund, in the way 
required, in this country, any subsequent devolu- 
tion of it becomes liable to duty, though the party 
on whom it may devolve may, like the testator, be 
domiciled abroad. A. was domiciled in Portugal, 
but on a visit to this country made his will in 
the English form, & appointed exors., some 
of whom resided in England. He desired his 
exors. to collect his property, which was in 
Portugal, to convert it into cash, pay certain 
legacies, & invest the residue in the English 
3 per cents., to appropriate what they should 
think necessary to pay a life annuity of £50 to 
Ids sister, on the termination of which the appro- 
priated fund was to revert to <& form part of 
his residuary estate, <fc be divided, like the rest, 
among his three children. The exors. exactly 
performed the directions of the trust ; when the 
sister died the part appropriated to satisfy her 
annuity became divisible among the children : — 
Held : this constituted a succession within 1853 
Act, s. 2, & was liable to the payment of succession 
duty. 

"V^en there is any fund standing in this country 
in the names of trustees in consols or other pro- 
perty which has a quasi local settlement, which 
stock in the funds has, all the dividends having 
to be received in this country, & the persons who 
have to be dealt with in respect of it being persons 
residing in this country, that fund is subject to 
succession duty (Lord PIatherley, C.). — A.-G. 
V. (Jampbell (1872), L. R. 5 H. L. 524 ; 41 L. J. Oh. 


611, H. L. ; revsg. S. C. sub nom. Calbanane v. 
Campbell (1871), L. R. 11 Eq. 378. 


Annotations: — Folld. Lyall v. Lyall (1872), L. R. 15 Eq. 1. 
Oonsd. Re Cigala’s Settlmt. I’nists (1878), 7 C^. D. 351. 
Apld. A.-G. V. Feloe (1894), 10 T. L. R. 337. FoUd. 
A.-O. V. Jewish Colonization Assocn., [1901] 1 K. B. 
123. Refd. Blackwood r. R. (1882), 8 App. Cas. 82; 
Winans v. A.-G„ [1910] A. C. 27. Mentd. Colquhoun v. 
Brooks (1888), 2i Q. B. D. 52. 


720. Owner domiciled abroad — Property situate 
In Britain.] — Re Capdevielle, No. 412, ante. 

721. .] — Wallace v. A.-G., Jeves v. 

Shad WELL, No. 413, ante. 

722. Wife of husband domiciled 

abroad.] — Lord Advocate v. Jaffrey, No. 414, 
ante. 

Domicil of married woman, see Confiact of 
Laws, Vol. II., p. 332, Nos. 211 et seq. 

723. Property situate abroad — Brought 

Into England.] — A.-G. v. Campbell, No. 719, ante.^ 

724. Settlement by will In English form — Owner 
domiciled abroad — Fund in England — Duty payable 
on death of tenant for life.] — Where a testator, a 
British subject domiciled abroad made his will 
abroad & died abroad leaving a fund to a tenant 
for life, with remainder over, before the passing 
of 185.3 Act ; upon the death of the tenant for life 
after the passing of the Act & consequent change 
of trustees, who thereupon paid the money into 
court : — Held : the persons entitled to the fund 
in remainder were liable to pay duty in respect of 
their succession. — Re Smith’s Trusts (1804), 10 
L. T. 598 ; 12 W. R. 933. 

Annotations : — Folld. Re Badart’s Trusts (1870), L. 11. 10 Eq. 

288. Consd. Lyall v. Lyall (1872), L. 11. 15 Eq. 1. 

725. .] — A testator who 

was domiciled in Belgium, but for the last ten 
years of his life resided & carried on business 
in England, by his will directed a sum of £12,000 
to be invested in consols held in trust for A. 
for life, with remainder for his nephews & nieces, 
most of whom were Belgians : — Held : upon the 
death of A., succession duty was payable on the 
£12,000. — Re Badart’s Trusts (1870), L. R. 10 
Eq. 288 ; 39 L. J. Ch. 645 ; 24 L. T. 13 ; 18 W. R. 
885. 

Annotations: — Consd. Lyall v. Lyall (1872), L. R. 15 Eq. 1. 

Refd. A.-G. V. Jcwiuti Colonization Assocn., [1900] 2 

Q. B. 556. 

726. .] — Testator S. was 

born in Scotland in 1797. In 1822 he emigrated 
to New Brunswick. In 1823 testator became a 
student, & afterwards professor in Nova Scotia. 


duty under B. C. Succossion Duty 
Act, 8. 5. — Boyd v. A.-G. for British 
Columbia. & A.-G. for Oxtario 
(1916), 54 S. C. R. 532, [1917] 2 
W.W.R. 242; 36 D. L. R. 266.— CAN. 

PART V. SECT. 2, SUB-SECT. 7.— C. 

r. Oumer domiciled abroad — Pro- 
perty within the- province.] — Succession 
duty is payable upon deposit receipts 
issued by banks in this province, 
payable here to a person whose domi- 
cile was in a foreign country at the 
time of his death. — A.-G. fob Ontario 
V. Newman (1899), 31 O. R. 340; affd. 
O. L. R. 511. — CAN. 

.] — Succession duty 
Is payable upon money, on deposit in 
a bank in this province, belonging to a 
person domiciled in a foreign ooimtry at 
the time of his death. — Re McDonald 
(1902), 9 B. C. R. 174.— CAN. 

t. .] — Mtges. on land 

in Alberta made by persons resident 
there & payable there & executed in 
form prescribed by the Land Titles 
Act of Alberta, although under seal 
which is not required, & registered 
under said. Act, are “ situate within 
the province ” of Alberta & subject 


to succession duty there notwith- 
standing that they were hold by one 
who was domiciled & died in Ontario 
whore ho kept a duplicate executed 
copy of each mtgo. — R. v. Toronto 
General Trusts Corpn., [1919] 2 
W, W. R. 354 ; 46 D. L. R. 318; [1919] 
A. C. 679.— CAN. 

a. .] — Sucoesslon Act, 

does not applv in respect of the 
movable property of persons not hav- 
ing an Indian domicile. — Miller r. 
Administrator-General of Bengal 
(1876), I. L. It. 1 Calc. 412.— IND. 

b. .]— F. died in 1883, 

being at the time domiciled In England, 
& leaving movable property in Capo 
Colony, which he bequeathed to his 
wife for her life & after her death to 
his four children. One of these children, 
A., was at the time of the death of 
the widow a minor domiciled in Cape 
Colony, & succession duty was paid 
on his behalf to the Colonial Govom- 
mont : — Held : as Colonial Sucoesaiou 
Duty depends upon the law of situs 
(Act 5 of 1864, s. 1, Capo), the Colonial 
Duty was properly paid. — Fletcher’s 
Estate v. Fletcher’s Estate (1909), 
26 S. C. 303 ; 19 G. T. R, 621.— S. AF. 

0 . Settlement by will in English 


form — Oumer domiciled abroad — Fund 
in England.] — A person domicilod in 
U.8.A. executed a bond of provision 
in the Scottish form by which he bound 
himself to pay to four trustees, throu 
in Scotland, & one in Canada, for 
behoof of his children, reserving his 
own liferent, the sum of £3,000, & 
he assigned In security his rights & 
interests in certain funds, which 
formed part of a British succession 
which had accrued to him. At his 
death all his children were domiciled 
in America, or elsewhere abroad, but 
the fund stood invested by the trustees 
In Scottish heritable security : — Held : 
the children were liable in payment of 
succession duty upon their respective 
shares, the fund being in the United 
Kingdom. — Littlbd ale's Trustees v. 
Lord Advocate (1882), 10 R. (Ct. of 
Sess.) 224 ; 20 Sc. L. R. 161.— SOOT 


d. 

Trustee 
Sc. L. R. 


.] — Duncan's 

V. M'Craoken (1888), 25 
651.— SCOT. 


•• Settlement by deed in English 
foTm — Forejan settlor domiciled in 
England — Fund invested in England. }— 
Loro Advocate v. Gibson (1882), 20 
Sc. L. R. 101.— SCOT. 

f. Property outside the province — 

H 2 



100 


Estate and Other Death Duties. 


Sect. 2 . — The ancccsfiwn : Sub-sect. 7, 

In 1846 he came to England & was admitted at 
Cains College, Cambridge, & graduated in I860. 
In the interval he visited Scotland for a few weeks, 
lie was ordained & held a cure in England for a 
short time. He then went k) the United States 
& was a professor in Virgina, A afterwards in 
Kentucky. In the meantime he re-visited New 
Brunswick. In 1854 he became a professor in 
Ohio. He remained away from England about 
0 years. In 1850 he resided a short time at 
Cambridge. In 1863 he ceased to bo a member 
of the college. From 1856 until 1864, with the 
exception of a few months’ visit to Bouen, he 
resided at various places in England, where he 
undertook temporary duty as a clergyman on 
several occasions, but had no other occupation. 
In 1864 he again went to the United States, but 
in conso(|uence of the continuance of the civil 
war, he returned to England the following year. 
In 1865 he had a paralytic stroke, & subsequently 
travelled to various places in England for the 
sake of his health. In the summer of 1869, his 
health having become worse, he went to reside at 
Ventnor, where he died in the following December. 
The testator made his will shortly before his death. 
& after giving a few pecuniary legacies to persons 
resident in America, he bequeathed the residue 
of his property, which consisted solely of personal 
estate, to English trustees upon trust to invest the 
same, & apply the income in payment of an annuity 
to his housekeeper for her life, & the balance for 
the maintenance of her daughter, pltf. in the suit, 
with an ultimate trust of the entire capital in 
favour of pltf. During the period from testator’s 
return to England until his death he wrote various 
letters expressing his preference for the American 
climate people, & his intention of returning 
to America to spend the remainder of his life : — 
Held : the testator was domiciled in New Bruns- 
wick, & therefore the legacy duty was not payable, 
but succession duty would become payable in 
respect of the trust fund to the extent of the 
increase of benefit which would accrue to pltf. on 
the death of the annuitant. — Thompson v. Birch i 
(1876), 42 J . P. 331 ; on apjjeal, [1876J W. N. 278, 
0. A. 


assigned to trustees (all domiciled & resident in 
England) an English policy of assurance, effected 
on his own life for £2,000, payable at the expiration 
of six moths after his death, & a sum of 
£1,047 35. Hd. Consols, & covenanted to pay to 
the trustees within three years the sum of £1,000 ; 

it was declared that the policy monies & the 
£1,000 should be held upon trust for investment 
& payment of the income to the wife for life, 
& then to the husband for life, & then for division 
among the children of the marriage. The husband 
died within three years, having been at the time 
of his marriage, &* thenceforth, up to the time of 
his death, domiciled in New South Wales. The 
wife survived only three months, & left one child, 
pltf., who was also domiciled abroad. At the 
time of the wife’s death neither the policy moneys 
nor the £1,000 covenanted to be paid to the 
trustees of the settlement had been paid to them : — 
Held: succession duty was payable by pltf., on 
the funds to which he became entitled under tlie 
settlement. 

(2) By his will the husband appointed trustees 
& exors. in New South Wales to collect his 
residuary estate (which was all locally situate 
in that country), & transmit the same to trustees 
& exors. in England, who were to invest the funds 
so transmitted in Clovemmciit funds or real 
securities, & pay the income to his wife for her life, 
& after her death to divide the same among 
the children. At the time of the wife’s death no 
part of the residuary estate had reached the 
hands of the English trustees, but large remittances 
were afterwards made to them : —Held : no 
succession duty was payable by the pltf. on the 
funds to which he became entitled under the will. 

(3) Semble : when a person, whether an alien 
or a British subject, succeeds to property under a 
British settlement, vested in British trustees, he 
is liable to pay succession duty, whether the settle- 
ment be made by an alien or a British subject, & 
whether the settlement be made by deed or will, 
wherever the property iriay be locally situat-ed. — 
Lyaj.l V. Lyai.l (1872), li. 15 Eq. 1 ; 42 
L. J. Ch. 195 ; 27 1j. T. 530 ; 21 W. R. 34. 
Annotations: — As to (1) Consd. A.-O. v. Jewish Colouiza- 

tion Assocn., [1900] 2 (J. Ji. 55(J. As to (3) Refd. Re 

Ciifola’s Settlmt. Truste (1S7H), 7 Ch. D. 351. 


727. Fund abroad — Transmitted 

to English trustee.] — A.-G. v. Campukll, No. 719, 
ante. 

728. Death before fund trans- 

mitted to English trustees.] — (1) By a marriage 
settlement executed in England the husband 


729. Settlement by deed in English form — 
Property situate abroad — Settlor domiciled abroad.] 

— Lyall V. Lyall, No. 728, ante. 

730. .] — A.-G. V. Felce (1894), 

10 T. L. R. 337 ; 38 Sol. Jo. 310, D. C. 

Amwtation : — Reid. A.-O. V . Jewish Colonization Assocn., 

11901] 1 K. B. 123. 


Testator domiciled ivithin province .] — 
It is ultra vires tho Legislature of 
Ontario to tax property not within 
the province ; Succession Duty Act, 
1897, does not include within its 
scope movable properties locally 
situated outside the province of 
Ontario which testator, a domiciled 
inhabitant of the province, had trans- 
ferred in his lifetime with intemt that 
the transfers should only take etTect 
after his death. — Woonnurr v. A.-O. 
FOR Ontario, [1908] A. C. 508. —CAN. 

g. .]— Neither Quebec 

Succession Duties Act, 1900, nor 
Succession Duties Act, 1892, of that 
Province imposes any duty upon the 
transmission of movable property out- 
side the Province. — CIottun v. R. 
[1914] A. 0. 176.— CAN. 

h. — — .] — Succession duties 

are payable imder Succession Duty 
Act, 1911, by virtue of tho maxim 
mobilia sequuntur personam, in respect 
of agreements for tho sale of land & 

S romlesory notes, the owner of which 
led donilcilod in the province but 
which were made, & were payable 


without tho province ik, which had 
never boon brought within the pro- 
vince . — He Succession Duty Act & 
Waukkr, [1922] 1 Vf. W. R. 803; 
63 D. L. R. 397.— can. 


“ 7 — -.1 — Under Successior 

Duty Act, 1893, the I’rovince cannot 
collect a tax or duty upon shares ol 
stock in corpus, whoso head offleot 
are not in the l^rovlnce or upon monoj 
on deposit outside of tho Province at 
such property cannot be said to be 
situate in tho Province,” althougl 
the deceased was a resident & died 
there.— /ee Campbeli/s Estate, 14 
CJ. L. T, Occ. N. 433.— CAN, 


~ Proceeds of life policy — 
Bpieficuiry domiciled within the pro- 
viTiec.]— The proceeds of a life policy 
payable at death without tho province 
are not liable, in tho hands of a bene- 
nclary domiciled in the province, to 
succession duty under R. S. B. C., 
n Templeton (1898), P 


. Property within the province — 
licit of owner immaterial .] — 
lest^tor, resident & domiciled in the 


Province of Nova Scotia, at the date 
of his death was possessed of $90,351 
deposited in the New Brunswick 
branch of the Bank of British North 
America, the head office of which is in 
London ; & the amount was paid to 
his executors after they had obtained 
ancillary probate in New Brunswick : — 
Held : the executors were liable to 
pay succession duty. — R. v. Lovitt, 
[1912] A. C. 212.— CAN. 

n. Simple contract debt — 

Specialty debt.] — M. had his domicil 
in Man. & had erected elevators for L., 
also domiciled in Man., on lands 
belonging to C. P. R. Co., in Sask. 
Until fully paid for tho buildings were 
to remain the proport/y of M., who was 
to n^tain possession & operate the 
elevators & all not revenues were to 
bo applied in reduction of the price. 
M. also owned lands in Sask. known as 
tho ” K. Lands,” which ho had agreed 
to sell to purchasers under agreements 
under seal, in bis possession in Man. at 
tho time of his death, by which he 
remained owner until they had been 
fully paid for & then tho lands were to 
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731. .] — A.-G. V. Jewish 

Colonization Assocn., No. 714, ante. 

732. Settlor domiciled in England.] — 

The word “ property in 1853 Act, s. 2, includes 
foreign movable property — as, for instance, funds 
or shares of a foreign government or trading corpn. 
— comprised in a British settlement, vested in 
trustees subject to British jurisdiction, & recover- 
able by action in a British Ct. The mere fact of 
a person beneficially entitled under a settlement 
being a foreigner is not sufficient to exempt him 
from payment of succession duty. 

By an English settlement executed in England 
on the marriage, in 1838, of an English lady with 
a domiciled Italian, the lady assigned certain 
property belonging to her consisting of French 
Rentes, shares in the Bank of Prance, & English 
govt, securities, to four trustees, of whom one was 
an Italian & the other three were English, upon 
trusts, after the death of the survivor of the 
husband & wife, for the children of the marriage. 
The settlement contained provisions usually 
inserted in English settlements, including a power 
for the trustees to reinvest in British or French 
securities. From the date of the marriage until 
their deaths the husband & wife resided in Italy. 
The Italian trustee having died, an English 
trustee was appointed in his place. The husband 
survived the wife & died in 1877, leaving two 
children, the only issue of the marriage, the several 
trust funds being then in the names of four 
English trustees. Both the childi'en being 
domiciled Italians, the question arose whether, 
under 1853 Act, duty was payable on their 
succession to their father in respect of the French 
Rentes & bank shares : — Held : succession duty 
was payable, inasmuch as the settlement was a 
British settlement, the trustees or persons having 
the legal ownership were subject to British 
jurisdiction, & the foinun for deciding any claim 
by the children in respect of the trust funds was 
a British Ct. — Re Cigai.a’s Settlement Trusts 
(1878), 7 Ch, D. 351 ; 47 L. J. Ch. 16(5 ; 38 L. T. 
439 ; 26W. R. 257. 

Annotations: — Folld. A.-G. v. Feleo (1894), 10 T. L. It. 

337. Consd. A.-G. V. .Icwish Colouization Assocn., 

[1001] 1 K. B. 123. Refd. Jic Smyth, Loatih r. Leach, 

18981 1 Ch. 89; A.-G. v. Johnson, [1907] 2 K. B. 88.'5. 
entd. Colquhonn v. Brooks (1887), 19 Q. 13. D. 100. 

733. Exercise of general power of appointment 
— Appointor domlciied abroad — Appointees liable 
to duty.] — (1) 1853 Act, s. 4, does not restrict the 
operation of the duty as regards appointments 
to cases where the powers are created by wills 
taking effect, or by settlements made after the 
commencement of the Act. 

(2) Personal proi>erty appointed under a general 
power & not coming within sect. 4 ought not to be 
treated as the property of the donee, so as to 
be, in the case of the donee being domiciled 
abroad, exempt from succession duty. 


(3) The Act axiplies to a succession under a 
British settlement to British property vested 
in British trustees, & falling under the jurisdiction 
of a British Ct., although the persons entitled are 
aliens domiciled abroad. 

(4) It seems to me therefore that the true 
construction of this section [sect. 4] is to refer the 
words “ taking effect ” to the power &> not to the 
disposition of the property (Turner, L.J.). — 
Re Lovelace (1859), 4 Do G. & J. 340 ; 28 
L. J. Ch. 489 ; 33 L. T. O. S. 230 ; 5 Jur. N. 8. 
694 : 7 W. R. 575 ; 45 E. R. 131, L. JJ. 

Annotations : — .,1s to (1) Beld. \.-G, v. Upton (1866), L. 11. 1 
Kxch. 224. As to (2) Refd. Be Ghapman'w Trusts (1865), 

2 Hem. & M. 447. As to (3) Consd. Be Wallop's Trust 
(1864), 1 Do G. J. & Sm. 6.56 ; LyaU v. Lyall (1872), 
L. It. 15 Kq. 1 ; A.-G. Jewish Oolonizatiou Assocn., 
[1901] 1 K. B. 123. Refd. Wallace v. A.-G., Jovos v. 
Shadwoll (1865), 1 Ch. App. 1 ; iie Badart’s Trusts (1870), 
39 L. J. Ch. 645 ; Be Cigala’s Settlint. Trusts (1878), 
7 Ch. D. 351. As to (4) Consd. Charltou r. A.-G. (1870), 
4 App. Cas. 427 ; A.-G. v. Mlteholl (1881), 6 Q. B. D. 
548. 

734. — — .] — -A married woman, 

domiciled abroad, exercised by her will a general 
absolute power of ai^pointment , given to her by the 
will of her father, over property situate in England : 
— Held : legacy duty was not, but succes.sion duty 
was, payable by the appointees. — Re Wallop’s 
Trust (iSOl), 1 Do G. J. Sm. 65G ; 3 New Rep. 
079 ; 33 L. J. Ch. 351 ; 10 L. T. 174 ; 10 Jur. N. S. 
328 ; 12 W. H. 587 ; 46 E. R. 259, L. J.I. 

Annotations : — Apld. A.-G. y.Bluchcr do Wahlstatt (1804), 

3 H. & C. 374. FoUd. Ii( Capdcviollo (1864), 5 Now Hop. 
15. Consd. Be Chapman’s Trusts (1865), 2 Horn. & M. 
447 : A.-G. V. Jewish Colonization Assocn., [1901] I 
K« B. 123, Refd. Wallace v. A.-G., Joves v. Shadwell 
(1865), 1 Ch. App. 1 ; Be Badart’s Trusts (1879), L. It. 10 
Eq. 288 ; Lyall r. Lyall (1872), L. It. 15 Eq. 1. 

Compare Part VI., Sect. 2, sub-sect. 3, post. 


D. Domicil of H 

Sec, generally, Conflict of Law's, Vol. XI. 

735. May be abroad.] — Re Lovelace, No. 733, 
ante. 

736. .] — Re Badart’s Trusts, No. 725, 

ante. 

737. .]— A.-G. V. Campbell, No. 719, 

738. British settlement — Property vested 

In British trustees.] — Lyall v. Lyall, No. 728, 
ante. 

739. .] — Re Cigala’s Seitlement Trusts, 

No. 732, ante. 

740. .] — A.-G. V. Felce (1894), 10 T. L. R. 

337 ; 38 Sol. Jo. 310, D. C. 

Annotation : — Refd. A.-G. V. Jewish Culouizntion As-socn., 
[1901] 1 K. B. 123. 

741. Company registered In England — Principal 
business carried on abroad.] — A.-G. v. Jewish 
Colonization Assocn., No. 714, ante. 

Nationality of settlor or person entitled.] — See 

Sub-sect. 8, post. 


bo conveyed to the purchasers. TJie 
ugreoments contained no specific 
covenant to pay the price of tho lands : 
— Held : ( 1 ) the debt duo under tho 
contract with L. constituted property 
within Man. &, as such, was liable for 
succession duty ; (2) under the agree - 
monts for sale of tho “ K. Lands ” 
they wore specialty debts which, as 
such, constituted property within Man. 
& were liable for succession duty there. 
— Be Mum Estate (1915), 28 W. L. K. 
358 ; 6 W. W. R. 995 ; 18 D. L. R. 
144 ; 24 Man. L. R. 310 ; 61 S. C. R. 
428.— CAN. 

Shares of stock— ^Registered 
within province.] — To determino tho 


situs of personal property liable to 
succession duties on tbo death of the 
owner tho rule to be applied is that 
expressed in the maximum mobilia 
sequuntur personam. Tho bead office 
of tho Royal Bank Is in Montj'oal, but 
under sect. 43 of “ Bank Act *’ a share 
registry office has been established in 
Halifax, whore all shares owned by 
ersons residing in Nova Scotia must 
e registered & all transfers made : — 
Held : if tho maxim mobilia sequuntur 
personam cannot be applied, the situs 
of shares of the stock of the bank 
transmitted by death of tho owner, 
a resident of Halifax, is in the place 
of registration, rather than in the place 


where tho head office is located. — 
Smith v. Rkovinciai. Treasurer for 
Province of Nova Scotia (1919), 
58 S. C. R. 670 ; 47 D. L. R. 108.— 

CAN. 

Owner domiciled within 

f trovince .] — A domiciled Chinaman died 
n British Columbia leaving legacies 
to each of his wives, to whom ho was 
lawfully married in China while 
domiciled there : — Held : succession 
duty was payable without recognition 
of either of said legatees as lawful wife 
of deceased . — Be Succession Duty 
ACT, ReLKKCHEONO,[1923] IW.W.R. 
807; 2 D. L. R. 52 ; 31 B. C. R. 437. 
—CAN. 
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Estate and Other Death Duties. 


Se(d, 2. — The succession: Sub-sect. 8. Sect. 3: 
Sub-sects. 1, 2 cfe: 3.] 

Sub-sect. 8. — Nationality of Settlor or 

Successor. 

742. Successor — May be alien — British settle- 
ment — Controlled by British trustees.] — Be liOVE- 
LACE, No. 733, ante. 

743. — .] — LYALI. V. liYALI., 

No. 728, a7ite. 

744. 

Settlement Trusts, No. 732, ante. 

745. .] — A.-G. V. i^LCE 

(1894), 10 T. L. E. 337 ; 38 Sol. Jo. 310, D. 0. 
Annotation : — Refd. A.-G. V. Jewish Colonization Astocn., 

[IflOl] 1 K. B. 123. 

746. Settlor — May be alien.] — Re Badart’s 
Trusts, No. 725, ante. 

747. .] — Lyall V. Lyall, No. 728, 

ante. 

748. .] — A.-Ct. V. Felce (1894), 10 

T. L. R. 337 : 38 Sol. Jo. 310, D. C. 

Annotation : — Refd. A.-G. r. Jewish Colonization Aesocn., 
[1901] 1 K. B. 123. 

749. .] — A.-G. V. Jewish Coloniza- 

tion Assocn., No. 714, a7itc. 


Sect. 3.— EXCEPTIONS FROM CHARGE OF 

DUTY. 

Sub-sect. 1.— Interests Surrendered, 
Destroyed tiR TiiANSMiTrED. 

See 1853 Act, ss. 14, 18. 

750. Transmission of interest— By death before 
possession acquired.] — Solicitor-General i?. Law 
Reversionary Interest Society, No. 797, post. 

751. Whether one duty only payable.] 

— ^A.-G. V. Cleave, No. 380, ante. 

752. Succession destroyed — By destruction of 
settletnent — Sale by court of settled estates.] — Re 
Warner’s Settled Estates, Warner to Steel, 
No. 860, post. 

753. By exercise of power of appointment 

—Creating new title.] — (1) By a settlement made 
by a father on the marriage of his son, who was 
a party to the deed, an estate wa.s conveyed by the 
father to trustees to such uses as the father & son 
should by deed jointly appoint, & in default of 
& until such appointment to the use of the father 
for life, & after his decease to the son in fee simple 
m case he should survive his father ; but if he 
died in the lifetime of his father leaving a son who 

of 21 years, then to the use 
of that son, &, if there was no such son who 
attamed the age of 21 yeai*s, then te the settlor 
m foe sirnple. By a subsequent deed the settlor & 
nis son, in exercise of the power of appointment 
in the settlement jointly appointed the estate 
to the son m fee. On an information claiming 
succession duty ; — Held : the son took the estate 
under the deed of appointment, & 
not by a 8ucce.ssion the title to which had been 
accelerated by the surrender or extinction of any 
prior interest within 1853 Act, s. 15, & succession 
duty was not payable. 


(2) It was urged that the power of appointment 
ought to be regarded as a superadded work of 
disposition of the property which is subject to the 
power. There may be cases in which such a view 
may properly be taken, & I have no wish to pre- 
judge them ; but the power in this case appears 
to me to be of a wholly different kind, & to have 
been intended to enable the donees to create 
estates which could not possibly be derived from 
those vested in them in default of appointment 
(Stirling, L.J.). 

(3) The execution of the power could not have 
the effect of accelerating the succession created 
by the settlement, since its effect was to annul 
& defeat that succession altogether & substitute 
for it the estate created by the execution of the 
power. . . . For the same reason there was no 
acceleration by virtue of the surrender or extinction 
of any prior interest. The execution of the power 
no doubt extinguished the life interest of [the 
father] under the settlement. But it equally 
extinguished the succession under that disposition ; 
& the estate given to [the son] by the execution 
of the power was not only an estate given by a 
different title . . . but was in itself a different 
interest ((.ollins, M.R.). — A.-G. v. Selborne 
(Earl), [1902] 1 K. B. 388; 71 L. J. K. B. 289; 
85 L. T. 714 ; CO J. P. 132 ; 50 W. R. 210 ; 18 
T. L. R. Ill ; 46 Sol. Jo. 103, 0. A. 

Annotations : — Asia (3) Refd. Itc Bath’s Settlmt., Thynno 
r. Stewart (1914 h 111 L. T. l.'>3. Generally, Mentd. Re 
Walpolts’H Marriogo Settlmt., Thomson r. Walpole, 11903] 
1 Ch. 928 ; Tremayno r, Ifoshleigh, [1908] 1 Ch. 681 ; 
Northumberland v. I. R. Comrs., [1911] 2 K. B. 343: 
A.-G. V. Milne, [1914] A. C. 765 ; Re llushe, Warre v. 
Kush, 11922] 1 Ch. 302. 

Exercise of power of appointment as acceleration.] 

— Sec Sect. 6, sub-sect. 2, post. 


Sub-sect. 2. — When Successor also 
Predecessor. 

See 1853 Act, s. 12. 

Resettlement of entailed property — Remainder- 
man the predecessor — As to own succession.] — 

See Sect. 2, sub-sect. 5, B. (c), ante. 


Sub-sect. 3. — Contract made for Valuable 
Consideration. 

See 1853 Act, ss. 7, 17, 20. 

Consideration generally, see Contract, Vol. 
XII., pp. 172-234, Nob. 1270-1936. 

754. General rule.] — The consideration of 
marriage is not a valuable consideration in money 
or money’s worth within 1853 Act, s. 17, & a 
jointure rentcharge settled in consideration of 
marriage is therefore not exempt from duty. 
Nor is the release by the lady of a bare possibility 
of future dower or freebench a sufficient considera- 
tion to exempt the jointure from duty. 

On the marriage of B. with N. real estates were 
limited by the father & elder brother of B. to 
the use that N. might, in case she survived B., 
receive during lier life for her jointure, in lieu 


PART V. SECT. 2, SUB-SECT. 8. 

Q. 8eMor May he alien — iVo- 


upon administration, & duty is pay- 
able upon any property whicli can 
propOTly be administered only in 
Ontario. Payment of non-negotiable 
deposit receipts, payable after notice 
at branches in Ontario of Canadian 
bonks, held by a foreigner at the time 


of his death in tho foreign country, 
cannot bo enforced except by his 
personal reprosontatlvo in Ontario, & 
succession duty is payable there In 
respect of tho amount covered by them. 

^Ontario v. Neivman 
225; 1 0. L. R. 

PART V. SECT. 3, SUB-SECT. 3. 

764 i. General rule .] — Lord Advocate 
r. Fute (Eaul) (1883), 21 Sc. L. 11. 


151.— SCOT. 

r. Succession Duty Act, 1853, 
s. 17 — Scope of the section — Settlernent 
in consideration of marriage .] — A settle- 
ment In consideration of marriage & 
money or money’s worth Is not within 
the exemption In Succession Duty Act, 
1853, s. 17. — A.-Q. FOB Ireland v. 
Rathdonnell, [18961 W. N. 141.— 
IR. 

s. .] — A lady on 

her husband’s death became entitled 
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& satisfaction of dower.^ thirds, a yearly rent- 
charge of £800, to be issuing thereout, without 
any deduction or abatement whatsoever on account 
of or in respect of any taxes, charges, impositions 
or ^sessments already taxed, charged, assessed 
or imposed, or thereafter to be taxed, charged, 
assessed or imposed on the hereditaments, or on 
the annual rentcharge or on N., or her assigns, 
in respect thereof, by authority of Parliament, 
or otherwise howsoever. The marriage took 
effect, & B. died after the passing of the Act, 
in the lifetime of N. : — Held: (1) the jointure was 
a “ succession ” within sect. 2 of the Act, & (2) it 
was not exempted from duty by sect. 17 of the 
Act ; as between N. & the estates charged with 
the jointure, she was entitled to receive it free 
from succession duty. 

(3) In framing the Act the word “ succession ” 
was adopted for the purpose of denoting% any 
property passing, upon death, from one person to 
another, by virtue of any gift or descent, or of any 
contract, not being a bond fide contract of purchase 
or loan. Money or property, the right to receive 
or possess which might arise upon death, under a 
contract made bond fide in return for other money 
or property, was not, as between the contracting 
parties, to be treated as a succession. But it 
was not intended to exempt property arising ujion 
death under contracts for valuable consideration 
generally (Lord Westbury, C.). 

(4) A contract to be excepted must be bond fide 
made in consideration of money or money’s 
worth, words which appear to have been selected 
for the purpose of excluding the consideration of 
marriage (Lord Westbury, 0.). 

(5) The essential requisites of a contract which 
is not to create a succession, are clearly defined 
by sect. 17. First, it must be a contract by one 
person to pay money or money’s worth to another ; 
secondly, it must be made bond fide for a valuable 
consideration existing in money or money’s 
worth, the contract creating personal liability 
between the contracting parties ; &, thirdly, such 
a contract is prevented from creating a succession 
only as between the contracting parties, for all 
that sect. 17 does, is to declare that there shall bo 
no relation of predecessor & successor between the 
person bound to pay, & the person entitled to 
receive. — F jloyer v. IBankes (1863), 3 De G. JT. & 
Sm. 306 ; 3 New Rep. 16 ; 33 lu J. Ch. 1 ; 9 
L. T. 353 ; 27 J. P. 743 ; 9 Jur. N. S. 1255 ; 12 
W. R. 28 ; 46 E. R. 654, L. O. 

Annotations : — As to (2) Refd. Re Egmont’s Settled EstaU^B, 

Lefroy v. Egmont, [1912J 1 Ch. 251. As to (3) FoUd. 

A.-G. V. Wolverton, [1896] 2 Q. B. 389. Re!d. Fryer v. 

Morland (1876), 3 Ch. D. 675. As to (4) Folld. A.-G. v. 

Wolverton (1890), 2 Q. B. 389. Refd. A.-O. V, Sandwich, 

[1922] 2 K. B. 500, Oenerally, Mentd. Gleadow v. Lcethara 

(1882), 62 L. J. Ch. 102. 

.] — - A conveyance or assignment by 

way of bond fide sale does not create a succession 
within 1853 Act. Where the purchaser of a 
reversionary life interest in settled property had 
contracted to sell it to D., the tenant for life in 
possession, in consideration of a sum of money paid 
down &> a further sum payable on the death of 
D., secured by a charge on the reversion : — Held : 

(1) there was no “ succession ” created within the 
meaning of sect. 2 of the Act, & no duty would 
be payable on the death of D. in respect of the 
said charge. 

(2) If we look at the whole scope of the Act 

to payment of an annuity of £3,000 

?iroviaed to her by her husband’s 
ather In her ante -nuptial contract 
of msuriage. She claimed exemption 
on the ground that the annuity had 
been granted for a valuable considera- 


& its meaning generally, it does appear to me, 
unless I find very distinct words in the Act to 
say it applied to an ordinary case of purchase 
out & out, that is not a transfer of existing 
successions, when of course there are provisions 
that the purchaser shall be in the same position 
as the vendor, that I should be going against what 
I conceive to be the purview of the whole of the 
Act, to say that a conveyance or assignment on 
botid ^e sale was within it at all. Therefore I 
approach the Act with the impression that it is 
not intended to impose a new tax on alienations 
(Jessel, M.R.). 

(3) It is a very odd thing that those words 
[of sect. 2, 1863 Act] do not say “ in possession ” 
That is what the Act means, “ By reason whereof 
any person has, or shall become beneficially 
entitled to any property in possession,” but it 
does not say so. A man becomes beneficially 
entitled to property in one sense undoubtedly 
before he gets into possession. But the Act 
obviously means possession ; & it says ” the term 
‘ succession * shall denote the person so ohtitled, 
&; the term ‘ predecessor ’ shall denote a settlor, 
disposer, testator, obligor, ancestor, or other 
person from whom the interest of the successor is 
or shall be devised ” (Jesser, M.R.). 

(4) There is a series of decisions which seems to 
confirm the view I take of the Act, that is to say, 
cases where a disposition was made by the pur- 
chaser on a x>ui*cha8e. The question arose who 
was the predecessor ? & it was held that if a man 
bought for valuable consideration, either money 
or money’s worth, &, instead of taking a conveyance 
to himself direct, took a conveyance by way of 
settlement on himself & others in succession that 
he was a settlor, that is, that the title was derived 
from the purchaser & not from the vendor 
(Jessel, M.R.). 

(5) I must read the words ” policy of insurance ” 
there [sect. 17 of 1853 Act], to mean a policy of 
insurance effected in the ordinary way in considera- 
tion of a premium or premiums. If that is so, 
that is a contract no doubt for money. It is a 
purchase of a reversionary sum in consideration of 
a present payment of money, or as is generally 
the case, on the payment of an annuity during the 
life of the person insuring. It is clearly a contract 
which could not fairly be described, as I read it, 
as a disposition of property at all, because a mere 
covenant to pay money is not a disposition of 
property in the ordinary sense (Jessel, M.R.). 

(6) The object of sect. 7 is plain enough. It 
is to prevent a man conveying the fee, reserving 
himself a life interest. It excepts a. bond fide 
sale, & of course the argument was, if all bond fide 
sales are excepted, why were the words ” not being 
a bo7id fide sale ” put in ? I am unable to say why. 
I cannot read those words to mean anything 
more than that any attempt gratuitously to 
reserve a life interest to the original owner shall 
be deemed to create a succession (Jessel, M.R.). — 
Fryer v. Morland (1876), 3 Ch. D. 675 ; 46 
L. J. Ch. 817 ; 36 L. T. 458 ; 41 J. P. 86 ; 26 
W. R. 21. 

Annotations: — As to (1) Reid. A.-G. v. Hawkins, [1901] 

1 K. B. 285. As to (2) Apld. A.-n. v. Dowling (1880), 
5 Ex. D. J39. As to (3) Md. A.-G. v. Charlton a877), 

2 Ex. D. 398. As to (4) R^. A.-G. v. Monteflore (1888), 
21 Q. B. D. 461 ; A.-G. v. Wolverton, [1890] 2 O. B. 389. 
yts to (6) Distd. A.-G. V. Brown (1897). 77 L.T. 591. Reid. 
Crosaman v. It. (1886), 18 Q. B. D. 256. 

a consideration tor the gi’anting of the 
annuity In tho sense of the Act, Sz 
(2) tho renunciation of jus relictas Sc 
terce was not a valuable consideration, 
the husband at the date of the marriage 
contract having neither heritable or 


tion set forth In the marriage contract, 
viz. (1) the settlement by her father 
of £10,000 upon the spouses & children 
of the marriage, & (2) her renunciation 
of jus relictas Sc terce : — Held : (1) the 
provision by tho lady's father was not 
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Sect. 3. — Exceptions from charge of duty : Sub-sects. 

8. 4, 5 , 6,1 <&: 8.3 

756. 1863 Act, s. 17 — Scope of the section — Not 
confined to relation between debtor & creditor.] — 

(1) The words of the above sect, apply to all 
contracts, & exempt them from duty ; & the 

funds of a tontine becoming divisible are within 
that sect., so that the Crown is not entitled to 
duty ; such division, however, would not affect 
any devolution or disposition after the commence- 
ment of the Act. 

(2) In the case of a father who had subscribed 
for one share in the tontine in the names of his 
three infant children, two of whom died before the 
Act came into operation, the ct. decided that there 
was no succession at all in the surviving child, 
who took in his own right only that which had 
been given to him before the Act came into opera- 
tion. 

(3) The above sect, is not confined to cases 
where the relation of debotr & creditor exists 
between the parties, but extends to every case 
of a contract bond fide for valuable consideration 
in money or money’s worth for the payment of 
money or money’s worth after the death of 
another person. 

(4) No duty can attach in respect of what arises 
simply & merely from the contract ; &; that this 
was what was intended by the legislature is 
more plain when it is observed that express 
provision is made for the duty attaching upon any 
disposition or devolution of the moneys payable 
under the contract, thus pointedly marking the 
distinction between the disposition created by the 
contract & the disposition of moneys payable 
under the contract (Tuiineu, L.J.). — Oldfield 
V. Preston (1801), 3 De G. F. & J. 398; 31 

5 T. 050 ; 8 .lur. N. S. 107 ; 
10 W. R. 257 ; 45 E. R. 932, J.. J.T. 

767. Disposition created by contract — 

Disposition of moneys payable under contract — 
Distinguished.] — Oldfield v. Preston, No. 750, 
ante. 

758. Must be no relation of predecessor 

& successor.] —Flo YER v. Rankes, No, 754, ante. 

759. Contract not creating succession — Requi- 
sites of.] — Floyer V. Rankes, No. 754, ante. 

760. Benefit payable under a tontine.] — 

Oldfield v. Preston, No. 756, ayiic. 

761. Marriage.]— Floyer v, Rankes, No. 

754, ante. 

762. — 


Jointure rentcharge in lieu of dower.] 

— hLOYER V. Rankes, No. 754, ante. 

I 7®^* . T" purchaser of reversionary life 

interest In settled property — To tenant for life 
in possession.]— Fryer i'. Morland,No. 765,aR/c. 

764. Purchase of reversionary property — 

—By trustees of wiU.]— Ry the will of X. ecclLi- 
astical leaseholds for lives of which Y.’s was the 
last, were settled upon trusts for Y. for life & 
over. A having acquired the life interest of Y., 
bought the reversion in the leaseholds from the 
Ecclesiastical Comrs., & had been held to have 
purchased as trustee for the persons entitled under 
the will of X. Part of the land was represented 

as compensation by a public 
body ];^ich had taken it under statutory powers, 
^ter the death of ^ . the equitable interest under 
the will of X. had become vested absolutely in 
B., who, after satisfying A.’s lien for purchase 


money, was entitled to the fund in ct. ; — Beld : 
B.’s title was, for purposes of duty, a title acquired 
under the will & not by purchase, & succession 
duty was payable as on the death of Y. as pre- 
decessor. — De Rechberg v. Beeton (1888), 38 
Ch. D. 192 ; 57 L. J. Ch. 1090 ; 50 L. T. 60 ; 36 
W. R. 082. 

765. Partnership agreement between father 

& son — Whereby son acquired share of business.] — 

The father of applt., who had carried on a business 
for a long time, entered into partnership with his 
son, applt., for a term of years. The son brought 
no capital into the business, but, by the deed of 
partnership, it was agreed that one-third of the 
capital was to be deemed to bo the son’s, & that 
the profits were to be divided accordingly. It 
was also agreed that, if the partnership continued 
for the stipulated term, or was terminated by any 
othei; cause, than the death of one partner, the 
son’s share of the capital was to be one half ; &, 
if the father died during the term, the son was to 
have the whole business & pay £10,000 to the 
father’s exors. ; if the son died during the term, 
the father was to have back the whole business 
& pay £15,000 to the son’s exors. The father died 
during the term, &. the Crown claimed succession 
duty from the son: — Held: the partnership deed 
was of the nature of a family arrangement, & 
not a sale of the business to the son upon the 
footing of a commercial transaction, & the duty 
was payable. — Brown v. A.-G. (1808), 79 E. T. 
572 ; 15 T. L. R. 109, II. L. 

AnvoUftions A.-G. v. Hawkins, [1901] 1 K, B. 285 : 

Lothbridf?o r. A.-G., [1907] A. C. 19; A.-G. v. Bodon, 

[1912] 1 K. B. 539. 


Sub-.se( T. 4. — Where Other Death Duty 
Chargeable and Exempted. 

See 1853 Act, s. 18; Finance Act, 1914 (c. 10), 
8 . 1 3 . 

766. Payment of probate duty — Under 1881 Act 
— Upon estate of deceased reversioner — No suc- 
cession duty payable on death of life tenant.] — A. 

died intestate A: without liaving been married. 
He w^as entith^d to an intere.st in reversion ex- 
pectant on his father’s dejith, in a settled fund. 
The father, to whom letters of administration 
of A.’s estate w^ere granted, paid 3 per cent, 
administration duty under above Act, s. 27, upon 
the estimated value of A.’s estate, including the 
above reversionary interest : — Held : the father 
was exempted by above Act, s. 41, from paying 
duty at £1 per cent, in respect of A.’s succession 
to his father, under 1853 Act, s. 10 . — Be Hay- 
OABTH’s Trusts (1883), 22 Ch. D. 545 ; 52 L. J. Ch. 
410; 48L. T. 24; 31 W. R. 310. 

Armotaiion Distd. KoiUis v. Hodgson, [1895] 2 Ch. 458. 

767. Legacy duty payable — Same acquisition 
of same property — Legatee & successor.] — A., 
having a general power of appointment subject 
to a life interest in his sister R., appointed by 
will to C. for life with remainder to such persons 
as B. should appoint. A. died & then B. died in 

lifetime, having appointed to strangers. 
Then C. died : — Held : B.’s appointees were liable 
r cent, legacy duty, but the fund was not 

liable to succession duty in respect of the succession 
of B. 

Sect. 18 [of 1853 Act] enacts tliat succession 


movable eelate. — L ord Advocate v. 
SIDQWIOK (1877), 4 R. (Ct. of Boss.) 815 ; 
14 So. L. R. 622. — SCOT. 

t. Leases at rack rent.] — A.-Q, v. 
Longford, [1909] 2 I. R. 436.--IR. 


PART V. SECT. 3, SUB-SECT. 4. 

n.?" lunacies from 

leuacu duty —Succession duty payable 
OH devise of reaWy.]— After gfiw 
pocimiary legacies, testator devised^ 


freehold farm to F. & directed “ all 
said legacies to bo paid frt^e of legacy 
duty ” : — Held : not to apply to the 
devise of the farm so as to cover 
succession duty. — E llabd v. Phelan, 
[1914] 1 I. R. 76.— IR. 
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duty & legacy duty shall not both be payable in 
respect of the same acquisition of the same 
property : & therefore though a person may be 
a successor, yet if he takes the property also as 
legatee he is not liable to both duties (Page- 
Wood, V.-C.). — Be Chapman’s Trusts (1865), 
2 Hem. & M. 447 ; 13 L. T. 144 ; 11 Jur. N. S. 
708 ; 71 E. R. 637. 

Annotations : — FoUd. A.-G. V. Littludale (1870), L. H. 5 Exch. 
275. Eefd. A.-G. V. Cloavo (1873), 31 L. T. 86. 

768. Claim for legacy duty under will 

— Defeats claim for succession duty under settle- 
ment.] — A.-G. V. L 1 TTLEDAI.E, No. 652, ante. 

769. .] — WOLVERTON V. 

A.-G., No. 060, ante. 

770 . Legacy duty In respect of dif- 

ferent persons — Donor of power dying before com- 
mencement of 1853 Act.] — A.-G. v. Mitchell, No. 

688, a7ite. 

771. Succession equivalent to legacy — Exemp- 
tion of legacy from legacy duty — Whether suc- 
cession only payable.] — A.-G. v. Pitzjohn, No. 613, 
a7ite. 


Sub-sect. 5. — Small Successions. 
Sec 1853 Act, s. 18 ; 1889 Act, s. 10 (2). 


Sub-sect. 6. — Property not Yielding 

Income. 

See Legacy Duty Act, 1796 fc. 52), s. 14 ; 
1853 Act, ss. 23, 24, 32 ; 1896 Act, s. 20 ; 1909- 
1910 Act, .ss. 61 (5), 63 ; Benefices Act, 1898 
(c. 48), s. 1 (1) (5) ; Finance Act, 1912 (c. 8), s. 9. 


Sub-sect. 7. — Money Applied to Payment 

op Duty. 

See 1853 Act, s. 18. 

772. Bequest free from duty — Legacy duty— 
Succession duty on leaseholds not covered.] — Re 

Johnston, Cockerell v. Essex (Earl), No. 535, 
ante. 

773. From all deductions — Jointure — 

Payable free of succession duty.] — Floyek v. 
Bankes, No. 754, ante. 

11 Ai. .] — In 1889 c.states 

were settled in strict settlement & heirlooms were 
settled upon trusts to correspond as nearly as 
might bo to the uses of the freeholds. Under that 
settlement the seventh Earl of E. became tenant 
for life, & the eighth became tenant for life in 
remainder. T'ho seventh earl died in 1897. 
Under a power contained in the settlement the 
eighth earl granted to his wife a jointure “ free 
from all deductions.” He died in 1910. Estate 
duty & succession duty on the heirlooms were not 
paid in 1897, & the Crown now claimed the duties 
interest thereon. The trustees had in their 
hands investments representing capital moneys 

PART V. SECT. 3, SUB-SECT. 7. 

b, Begtiest free from duty — Addi- 
tional bequests by codicil without 
direction by testator,] — Testator by 
his will gave to a niece $20,000 & to 
another niece $10,000 & directed his 
trustees “ to pay all succession d\ity 
out of my said estate, my Intention 
being that the legacies hereunder 
bequeathed are to be free from all 
Huocesslon or other duties.” By codicil 
he ratlflod & confirmed the will “ in 
every respect save In so far as any 
part is hiconsistent with this codicil, 


& rents accrued duiing the lives of the eighth & 
the present earl ; — Held : according to the true 
construction of the settlement & grant the 
succession duty on the jointure must be paid out 
of the capital moneys. — Be Egmont’s (Earl) 
Settled Estates, Lefroy v. Egmont, [1912] 
1 Ch. 251 ; 81 L. J. Ch. 250 ; 106 L. T. 292. 

775. Direction to raise “net sum “ — 

Appointed fund.] — The donee of a special power of 
appointment contained in a settlement appointed 
that so much of the stocks & securities held by 
the trustees ” os shall be sulTiciont to raise the 
net sum of £2,000 ” should, subject to the life 
interest therein of the appointor, “ henceforth 
belong & be vested in ” E., an object of the power, 
” & be held in trust for him”: — Held: the 
appointee took the fund free from succession duty. 
— Be Saunders, Saunders v. Gore, [1898] 1 
Oh. 17 ; 67 L. J. Ch. 65 ; 77 L. T. 450 ; 46 W. R. 
180 ; 42 Sol. .To. 05, 0. A. 

Annotntions : — Apld. lie Coxwell’s Trust «, Klnlocb-CooKu v. 

Public Trustee, [1910J 1 Ch. 63, Befd. lie Chisiiolm, 

Goddard v. Brodie, (1902 ] 1 (3h. 457 ; Re Grant, Noviiison 
United Kingdom Temperance & General Provident 

Institnlion (1915), 85 L. J. Ch. 31. 

776. Free from any deduction except 

legacy duty & income tax — Particular legacy duty 
abolished at time of will — Replaced by succession 
duty.] — Be Rayer, Rayer v. Rayer, No. 264, 
ante. 

111. Legacy & succession duty payable on 

testator’s death — Includes succession duty payable 
under prior settlement.] — A tenant for life directed 
his exors. to pay, out of a particular fund, his 
pecuniary legacies & annuities ” & the legacy & 
succession duty payable for the same or in con- 
sequence of his death ” ; — Held : the succession 
duty payable by the next remainderman under a 
prior settlement & in respect of family estates 
not devised, was charged on the fund. — Poulett 
(Earl) v. Hood (1866), 35 Bcav. 234 ; 13 L. T. 
783 ; 12 Jur. N. S. 85 ; 14 W. R. 208 ; 55 E. K. 
885. 

778. Free from any incumbrances — 

Devise of freehold — Title deeds mortgaged to secure 
overdraft.] — Be Nesfield, Barber v. Cooper, 
No. 243, ante. 


Sub-sect. 8. — Early Cesser of Limited 

Interest. 

See 1853 Act, ss. 21, 32 ; 1888 Act, s. 22 (3) (a). 
779. Successor dying before all duty paid — 
Cessation of instalments — Successor competent to 
dispose by will of continuing interest.] -By 1853 
Act, s. 21, the duty chargeable on the succession 
to real i)roperty shall be paid by eight half-yearly 
instalments ; “ Provided that if the successor 

shall die before all such instalments shall have 
become due, then any instalment not due at his 
decease shall cease to bo payable, except in the 
case of a successor who shall have been competent 
to dispose by will of a continuing interest in such 

trust to convert tho same Into money 
& to pay all legacy & succession duty 
upon the legacies & annuities given 
by her will & then to invest the surplus 
in tho purchase of land, suoh nisldue, 
when invested, to bo impressed with 
the character of real estate & to ho 
held by tho trustees upon tho same 
trusts for E. & his ehildren as those 
declared concorning the house ; — 
Held : succession duty in respect of 
the life interest of E. was not payable 
out of tho residuary estate. — Re 
King's Trusts (1892), L. ll. 29 Ir. 
401.— IR. 


& boqueathod to each of his said 
nieces tho sum of $25,000 : — Held: tho 
legacies under tho codicil were not to 
bo paid free of succession duty.— 
Henderson v. Montreal Trust Co., 
[1923] 4 D. L. It. 745 ; 3 W. W. ll. 
808.— CAN. 

0 . Leqacy t£* succession duty 

on legacies iS: annuities — Succession 
duty on life interest in real property 
not covered .] — Testatrix devised a 
house, in trust for E. for life with 
remainders to E.’s children Sc devised 
all tho residue of her property, upon 
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!. 3 . — Exceptions from charge of duty : Suh- 
sect. 8. Sects. 4 <£: 5 ; Sub-sect. 1.] 

property, in which case the instalments unpaid 
at his death shall be a continuing charge on such 
interest ” ; — Held : the words “ competent to 
dispose by will ” had reference to the interest in 
the property not to the personal capacity ; & 
the duty was chargeable notwithstanding the 
successor was incompetent to make a will by 
reason of lunacy or coverture. — ^A.-G. v. HAiiLETT 
(1857), 2 H. & N. 868 ; 27 L. J. Ex. 89 ; 29 
L. T. O. S. 214 ; 157 E. B. 152. 

780. .] — Where a tenant in tail 

executed a disen taUing deed, & died before any 
instalment of duty under 1853 Act became due, & 
his son & devisee, who but for the deed would 
have been the next tenant in tail, succeeded 
to the property: — Held: (1) he was liable to 
satisfy the duty wliich his father ought to have 
paid ; (2 ) the interest of the father became, 
under sucli cu*cum stances, according to the proviso 
in sect. 2 of the Act, a “ continuing interest ” of 
which the father wiis “ competent to dispose by 
will ” & tlie duty was a “ continuing charge on 
such interest.” — L ilfokd (Lord) v . A,-G. (1867), 
L. R. 2 II. L. 63 ; 36 L. .T. Ex. 110 ; 10 L. T. 184 ; 
15 W. Ji. 595, H. L. ; affg. S. C. suh nom. A.-G. v. 
Lilford (Lord) (1804), 3 H. & 0. 239. 

Annotations: — As to (1) Consd. A.-G. v. Northumberland, 

[1904] 1 K. B. 762. Refd. Northumberland v. A.-G., 

[1905] A. C. 406. As to (2) Reid. Re Scott (1900), 70 

L. J. Q, B. 66. Generally, Mentd. Re Gaekell & Walters’ 

Contract, [1906] 2 Ch. 1 ; Re Trevanion, Trevanlon v. 

Lennox, [1910] 2 Ch. 538 ; Re E. D. S., [1914] 1 Ch. 618 ; 

Re Fowler, Fowler v. Fowler, [1917] 2 Ch. 307 ; Re 

Mocking, Mecking r. Mocking, [1922] 2 Ch. .523. 

781. “ Competent to dispose by will ** — Applies 
to interest in the property — Not to personal capacity.] 
— A.-G. V, Hallett, No. 779, ante, 

782. Who Is competent to dispose by will — 
Tenant in tall disentailing.] — Lilford (Lord) v. 
A.-G., No. 780, ante. 


Sect. 4. -RATES OF DUTY. 

See 1853 Act, ss. 10, 11, 12, 14, 15, 10 ; 1888 

^ <2), (3), (4), (7) ; 

1891 Act, s. 1, Sched. I. (3), (5) ; 1909-1910 Act, 
ss. 58 (1), (2), (3), (4), 04. 


783. Duty on real & personal estate dls- 
tingpuished.] — Be Cooper & Axlen’s Contract: 
FOR Sale to Harlech, No. 657, ante, 

784. Succession of illegitimate children — 
Englishman domiciled abroad — Rate payable as 
for strangers.] — J. A., a native of Cumberland, 
went abroad about forty years before his death in 
1877 to reside in Rome, & there acquired a Roman 
or Italian domicil. He cohabited with an Italian 
woman, by whom he had four children, sons, all 
born in Rome prior to 1862. The parents were 
never married. J. A. inherited real estate in 
England. By his will made in English form, 
he gave all his real estate whether in Italy or 
England to his four children, nominatim. The 
will was not valid in regard to his personal estate 
in Rome, but as he had acknowledged his natural 
children in his lifetime they were allowed to 
succeed to that estate as heredes ah intestato. 
The real estate in England was sold & the proceeds 
paid into ct. : — Held : their status was that of 
strangers in blood to testatoi*, & the Crown was 
entitled to be paid 10 per cent, duty under 1853 
Act. — Atkinson v. Anderson (1882), 21 Ch. D. 
100 ; sub nom. Be Atkinson, Anderson v. 
Atkinson, 51 L. J . Ch. 452 ; 40 L. T. 850 j 30 
W. R. 502. 

785. Successor taking under disposition by 
himself — Resettlement of disentailed estate — Suc- 
cession of remainderman.] — A.-G. v. Sibthorp, 
No. 693, ante. 

786. .] — Braybrooke (Lord) 

V. A.-G., No. 694, ajiie. 

787. — — .] — A.-G. V. Floyer, No. 

022, ante. 

788. On alienation of estate — Death of alienor 
prior to possession by alienee.] — Solicitob- 
Generai. V. Law Reversionary Interest 
Society, No. 797, post. 

789 . Time of alienation Axes rate.] — 

Solicitor- General v. Law Reversionary In- 
terest Society, No. 797, post. 

700. Succession by person not entitled under 
settlement — After commencement of 1853 Act — 
Heir-at-law to deceased remainderman.] — A title 
by descent is a “ derivative title ” within sect. 16 
of the above Act. 

Testator, who died in 1832, devised real estate 
to his wife for life, & the reversion to R., who 


PART V. SECT. 4. 

d. Double duty — Payable on at- 
tempt to evade duty.] — By a deed poll 
a man covenanted to pay among his 
children £200,000, & to pay interest 
thereon at the rate paid by the 
Associated Banks in Adelaide, provided 
such interest should not he less than 
£1 10s. per cent. Interest at 14 per 
cent, was regularly paid until the 
testator’s death : — Held : there was 
uo intention to evade payment of 
& no duty was chargoablo under 

fenccesBion Duties Act, J 898, s. 27 

Simms v. IIkuistkar of Pkobatfs 

(1900), 69 L. j. P. C. 51.— AU^ 

«. — - Land devolving under two 

In England on 
lob. 25, 1901, possesBod of & entitlod 
to lands in Ontario. He left a will 
by which his sister was bequeathed the 
moome of his whole estate for life & 
given a pnorM power of appointment. 
J he sister died on Mar. 2, ]90], 

without having proved the will & 
oodiciJs & without having taken upon 
hor^lf anv of the burdens thereof. 
By her will, made in 1873, slie gave all 
her estate to deft .—Held : that, 
having regard to the provisions of 
Succession Duty Act, R. S. O. 1897, 
c. 24, B. 4 (o), the lands in Ontario 
wore subject to two duties, as having 


devolved under two wills. — A.-G. for 
Ontario v. Stuart (1901), 21 C. L. T. 
527 ; 2 O. L. R. 403- — CAN, 

f. Payable by hemeflmary entitled 
in remainder — Ascertainable when 
interest accrued in possession.] — Under 
a wiU & codicil a widow became en- 
titled to a life interest in her husband’s 
property & upon her death the pro- 
perty was devisable amongst his 
lineal descendants & the wives of 
lineal descendants : — Held : the result 
of the amendment by the introduction 
of the proviso in Succession & Probate 
Duties Acts, Amendment Act, 1918, 
b. 7 .was that the rate at which succession 
duty was payable by any of the bene- 
ficiaries entitled in remainder could not 
be ascertained imtll the interest of the 
beneficiary accrued In possession, that 
therefore it could not be predicted 
of the beneficiaries that they were 
“ chargeable with the duties . . . . 
at one & the same rate ” & conse- 
quently Sucoessiou & Probate Duties 
Acts. 1892-1915, s. 31 (Qd.), had no 
application to the above successions 
& the duties to bo paid by the different 
beneficiaries must be chai’ged sepamtely 
Sc not “as in the case of a legacy tc 
one person." — Stamp Duties Comr. v. 
Lightoiaer (1922). 31 O. L. R. 382.— 
AUS. 


g. Value of property above 

1200,000 — Duty on excess.] — Under 
Succession Duty Act, s. 4, where the 
aggregate value of the property 
oxoeods 1200,000, only tho excess over 
that amount is subject to a duty of 
$5 for every $100 of the value. — Re 
Todd, Todd v. Todd (1900), 20 

C. L. T. 143 ; 7 B. C. R. 115.— CAN. 

h. Person dying before 5 Edw. VII. 
c. 6.] — L. died on June 24, 1904, his 
gross ©state being $239,858.74, Its 
net value being $96,188 : — Held : the 
succession duty is 5 per cent, on the 
net value, 8c that 5 Edw. VII., c. 6, 
is not retrospective. — Re Lee (1909), 
14 O. W. R. 180 ; 18 O. L. B. 660.— 
CAN. 

k. Compromise of conflicting claims 
— Liability to duty does not follow com- 
promise.] — The question as to tho 
validity of a residuary devise in a will 
coming on. before the ot., all parties 
were ordered to bo represented by 
counsel except the Crown. The point 
was not determined, a settlement 
approved by the ct. being entered 
Into. Subsequently the Crown claimed 
succession duty at 10 per cent, on tho 
whole estate under R. 8. M. (1913), 
o. 187, 8. 6, column 6: — Held: tho 
approval of the sottloment was not 
In any sense or to any extent a Judicial 
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died in 1844. Testator’s wife died in 1869, & 
B.’s son, in whom the reversionary interest of his 
father was vested, as his heir, became entitled in 
possession. R. & his son were strangers in blood 
to testator ; — Held : the son was liable, on the 
death of the wife, to a duty of 10 per cent, upon a 
succession derived from testator, & not to a duty of 
1 per cent., as on a devolution from his father. — 
A."G. V. Rushton (1804), 2 H. & C. 812 ; 3 New 
Rep. 439 ; 33 L. J. Ex. 184 ; 9 L. T. 832 ; 159 
E. R. 337. 

Jnnotation : — Reid. A.-Q. v. Littledale (1870), L. R. 5 

!Exch. 275. 

791. Consideration for making disposition.] — 

Re Jenkinson, No. 643, ante. 

792. Disposition made before 1853 Act — Charge 
on realty — Defeasible on certain events .] — Uc 

Jenkinson, No, 643, ante. 

793. .] — A.-G. V. Yelverton, 

No. 644, ante. 

794. Appointment under power — Vesting 

estate In expectancy.] — A.-G. v. Gardner, No. 646, 
ante. 

795. Interpretation of succession — 1909-10 Act, 
s. 58.] — Hamilton v. Lord Advocate, No. 703, 
ante. 

796. 1 — .] — By sect. 10 of 1853 Act, the 

rate of succession duty was fixed at 5 per cent, on 
the value of the succession where the successor 
is a first cousin of the predecessor. By sect. 68 (1) 
of 1909-10 Act, the 5 per cent, was raised to 
10 per cent., but by sect. 58 (4) of the latter Act, 
“ This sect, shall take effect ... in the case 
of a succession arising under a disposition only if 
the first succession under the disposition arises 
on or after” April 30, 1909. 

Testator, who was beneficially entitled to certain 
lands in fee, subject to the life interest of his 
mother, gave them by his wiU to his mother for 
life & to his first cousin in fee. The gift of a life 
interest to testator’s mother was admittedly 
ineffective as to the property, since she already 
held it for her life. Testator died in 1900, & his 
mother died in 1910 :■ — Held : succession duty on 
the succession of resp. was payable only at the 
rate of 6 per cent., since the resp.’s succession 


“arose” on the death of testator, when resp. 
acquired a title to the property, & not on the 
death of the life tenant, when resp. became 
entitled in possession to his succession. — Lord 
Advocate v. Macalister, [1924] A. 0. 586 ; 93 
L. J. P. 0. 220 ; 131 L. T. .546 ; 40 T. L. R. 564 ; 
68 Sol. Jo. 575, H. L. 


Sect. 5.— VALUE CHARGEABLE. 

Sub-sect. 1. — Gross Value. 

Sec 1853 Act, ss. 7, 16, 21,23-27, 20-31, 32, 
Sched.; 1894 Act, s. 18 (1 & 2),s. 21 (3) ; 1909-10 
Act, s. 61 (5) ; Legacy Duty Act, 1796 (c. 52), 
ss. 8, 10-12, 14, 23. 

797. General rule — Value of enjoyment suc- 
ceeded to — Duration of life.] — Testatrix, having by 
her will in 1839 devised real estates to T. for life, 
& after his death to W. in foe, died in 1841, 
leaving both W. & T. her surviving. Defts., 
in 1861, & during the lifetime of T., the tenant 
for life, purchased his reversion in fee from W., 
the remainderman. In 1870 W. died, & after- 
wards, in 1872, T., the tenant for life, died, where- 
upon defts. became seised in fee in possession. 
W. was a first cousin of testatrix, &, had he suc- 
ceeded to the enjoyment of the property, would 
have been liable under 1853 Act to succession 
duty at the rate of £5 per cent., calculated in the 
usual way, under sect. 21, on ” the annual value 
of the property.” The Crown claimed duty from 
defts. at the same rate, £5 per cent., under sect. 16, 
as W. would have paid had he been living & had 
not alienated, but calculated, under sect. 27, as 
defts. were a corporate body, “ upon the principal 
value ” of the property. i)efts. contended that, 
as W., the remainderman, alienated the reversion 
& died before the tenant for life, either no suc- 
cession duty was payable at all, or only such 
a sum as W.’s heir, if he had succeeded, would 
have been liable to pay: — Held: (1) defts. were 
liable as “successors,” under sect. 2, to suc- 
cession duty charged under sect. 27, defts. being a 
corporate body, “ upon the principal value of 


dotermlnatlou of tho question originally 
aubmittod to the ct., & the Crown was 
not bound by it in any event & tho 
duty was payable at the rate of 10 
per cent . — Re Smith (1916), 34 

W. L. R. 834 ; 10 W. W. R. 1090.— 
CAN 

l. .] — Lord Advocatk 

V. Christie’s Trustees (1905), 12 
8. L. T. 690.— SCOT. 

m. Charitable bequest — Not re- 
stricted to purposes to he carried out 
in the province — Liability to double duty. ] 
— ^A bequest to truatoos to be used & 
employed “ for tho benefit, advantage, 
ossistance or the founding of such 
charitable, religious, educational or 
sanitary Institutions ’’ as they may 
“ from time to time see fit & doem 
desirable ” Is not exempt from succes- 
sion duty under Succession Duty Act, 
1915, s. 6 (2), inasmuch as tho bequest 
is not restricted to “ purposes to be 
carried out In New Brunswick.” This 
duty Is calculated at the rate of ten 
per cent, under sect. 10 (d) & such 
portion as is applied by tho trustees 
outside the province is liable to double 
duty under sect. 10 (c). — Provincial 
Sbcbktary Treasurer of Province 
OF New Brunswick v. Robinson 
(1919), 47 N. B. R. 55 ; 49 D. L. R. 
361.— CAN. 

n. Not subject to additional 

duty.] — Lord Advocate v. Marshall 
(I'RASER’ s Trustee) (1893), 30 So. L. R. 

599.— SCOT. 

o. Tenant in tail a stranger.] — 


By settlement, made on tho marriago 
of A. & B., a sum of L'i.OOO tho fortune 
of A. (tho wife) was assigned to 
trustees, upon trust, after tho decease 
of tho survivor, to apply same in 
payment & discharge of inoumbrancos 
allectlng lands brought Into sottlement 
by B. & his father C., & by tho settle - 
mont A. was given a life interest, 
after B.’s death, in a sum of £4,000, 
brought into settlement by C. In 
tho event (which happened) of there 
being no Issue of tho marriago, D. who 
was a grandson of C., but a stranger 
in blood to A., became a tenant in tail 
of tho settled lands ; & barred the 
entail & resettled them. 

A. survived B., & on her death the 
£5,000 was applied towards discharg- 
ing Incumbrances upon the settled 
lands : — Held : duty at 10 per cent, 
was payable by D. in respect of his 
succession to this sum. — A.-G. for 
Ireland v, Rathdonnell, [1896] 
W. N. 141.— IR. 

p. .] — A. insured his life for 

£4,000 In 1853 In view of his second 
marriago. C., tho mother of his first 
wife who had a life Interest in certain 
securltios prior to tho life interest of 
A., joined in a marriage settlement in 
assigning their life interest in these 
securities during tho life of A. to 
trustees, upon trust, to pay out of tho 
annual proceeds thereof the premiums 
on the life policy which A. had also 
assigned to tho trustees. A. died 
in 1876 leaving a widow & children of 
tho second marriago ; 0. died in 1880, 


a stranger in blood to tho said ohildrou. 

in a claim for succession duty : — 
Held : succession duty at tho rate of 
£10 per cent, in respect of a moiety 
of the proceeds of the said policy of 
insurance, as upon a succession from 
C., was not payable under Succession 
Duty Act, 1853, ss. 2 & 13.— A.-G. v. 
lllALL, [1906] 2 I. R. 122.~1R. 

q. .] — Lord Advocate v. 

Gordon (1895), 32 Sc. L. R. 632. — 
SCOT. 

r. Succession by disposition.] — 
Lord Advocate v. M’Cullocii (1895), 
32 Sc. L. R. 266 .— scot. 

part V. SECT. 6, SUB-SECT. 1. 

■. Property assessed on aggregate 
value of several successions,] — Where 
property Is disposed of by a testator 
so as to confer several interests therein 
on several persons, the stamp duty 
ayable on each succession under 
ucoession & Probate Duties Act, 
1892, s. 12. is to be assessed on tho 
aggregate value of the several suc- 
cessions, Sc not ludopendoutly on tho 
value of each particular succession. 
—Re Blibsbi’T, [1903] S. R. Q. 320, 
— AUS. 

t. Increase of value — After tes- 
tator's deatfi — ” Increment accrued."] 
— Tho value of the sheep on a partner- 
ship property increetsed between the 
date of tne testator’s death Sc the date 
on which probate was granted to A. & 
B. by reason of tho growth of wool. 
The oomr. for probate & administration 
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Sect. 5 . — Value chargeable : Sub-sects. 1 <£; 2.] 


the property,” at the same rate, namely, £6 per 
cent., under sect. 15, as W. would have been 
liable to pay had he survived the tenant for life 
without alienating the estate ; (2) the words in 
sect. 15, “as if no such alienation had been 
made,” might be read as equivalent to “ as if the 
alienee had succeeded & paid the duty ” ; (3) by 
sect. 2, every person becoming, by reason of any 
disposition of property, entitled to any beneficial 
interest after the death of another, had conferred 
upon him a “ succession,” that is, property liable 
to succession duty ; (4) though the title to the 
succession dated from the disposition, & there 
was never any title to the property free from the 
duty, yet the duty was not payable until the taker 
under the disposition came to the actual enjoy- 
ment of the property ; (5) if the interest taken 
under the disposition came to an end before the 
enjoyznent commenced, the liability to duty 
would cease, & the duty never become payable ; 
(0) the amount of the duty must be calculated 
upon the enjoyment of the property which the 
person actually taking is expected to have, c.g. 
in the case of a person taking in fee, the calculation 
is made upon the probable duration of his life, & 
is payable by eight instalments. But in the 
case of a corpn. taking in fee, though the duty is 
still payable by instalments, yet, as there can be 
no further succession, the amount is calculated 
upon the principal value of the property ; (7) a 
person who had had a “ succession ” conferred 
upon him could not by parting with it prevent 
it from being a “ succession,” that is, prevent it 
from being property liable to the duty. It would 
continue a “succession,” &; would be, when the 
proper time came, a “succession,” enjoyed in 
possession, into whatever hands it should have 
come. 

(8) It is not an unreasonable construction that 
the time of the alienation should fix the rate, 
because froiii that time the alienor has no con- 
nection with the property & his history is 
unhnportant (Cleasuy, B.). 

(9) The Crown, at all events, have made out a 
primd facie case to be paid the duty which would 
be paid by the alienor, & if events have happened 
by which the duty would be less, defts. must prove 
them (Cleasby, B.). — Solicitor- General v. Law 
Reversionary Interest Society (1873), L. R. 
8 Exch. 288 ; 42 L. J. Ex. 146 ; 28 L. T, 769 : 
21 W. R. 8.5L 


Reid. A. -CL V. Northumberland, 
f)-* 1^; 71. U) (:i) Reid. Northumberland v. 
A.'G., A. (J, 406. An to(.i) CODSd. Northumbor- 

R©M. Wolvertonr. A.-Q., 
fI8J8j A, C. An to (G) Folld. A. -Cl. v, Northumber- 


land. [1004] 1 K. B. 762. As to (7) Reid. Wolvorton v. 
ixucoj A. C. 535 : A.-G. v. Northumberland, [1904] 

1 K. B. 762. Generally, Retd. A.-G. v, Mander (1896), 

65 L. J. Q. B. 246. 

798, Value of whole property succeeded to 

Increase of benefit.] — A.-G. v, Noyes, No. 708, 

ante. 

799. When value ascertainable — When Interest 
of successor accrues.] — (1) The value of property 
for the purposes of the succession duty, under 
1853 Act, is to bo ascertained at the time when 
the interest of the successor accrues. If the 
property has then no saleable value, nor any 
actual or potential annual value, it is not capable 
of being assessed. Neither possible increase or 
diminution in the value of the property after the 
succession accrued was dealt with by the Legis- 
lature. 

(2) No system of assessment or charge can be 
adopted which draws into the calculation of value 
a prospective or future benefit. When therefore 
A. succeeded to land which, as alleged by the 
successor, & admitted in the information, had not 
for some years before the predecessor’s death 
produced any annual income, & did not produce 
any, annual or otherwise, to the successor, but of 
which he afterwards sold part : — Held : he was 
not liable to duty under the provisions of the 
statute in respect of the part sold. 

(3) There may be successions which at the time 

of accruer neither yield, nor are capable of yielding 
in their existing state any annual income, but yet 
are saleable & would fetch in the market con- 
siderable sums ; & in such cases I incline to think 
that the property which forms the succession, not 
being excepted from the operation of the Act, 
which is the case with unopened mines, timber &; 
advowsons, has an annual value within the meaning 
of the Act, namely a value equal to interest at 
three per cent, on the sum that might have been 
realised if the property had been sold at the time 
of the accruing of the succession ; & that the 

successor cannot baffle the statute by postponing 
a sale until a future period (Lord Westbury, C.). 

(4) The calculation of the succession duty is to 
be on successions according to their value by 
sect. 10, & is to be calculated, by sect. 21, at the 
value of an annuity equal to the annual value of 
the property, & is to be payable from the date of 
the successor becoming entitled thereto in pos- 
session in eight equal half-yearly instalments, 
the first to be paid twelve months next after the 
successor has become entitled to the beneficial 
enjoyment of the real property. (5) The bene- 
ficial enjoyment means no more than in his own 
right, & for his own benefit, not as trustee for 
another (Lord Wensleydale). 


purposes, in estimating the not valu 
of testator’s property, added a sun 
P®*’ on this net increase of value 
; the increase in value was ai 
increment accrued ” within th 
moamng of the sched. to Sucoossioi 
& ITohate Diities Act, 1892 . — R 
O’Biukn, [1920] St. R. Qd. 124.— AUS 
a. Real property— -Subject to mart 
mwe—IIow assessed.]— In estlinatini 
the “ aggregate value ” of the proport’ 
of a deceased person under Success! oi 
as amended, the valu^ 
of the land of the deceased, where sue) 
land IB incumbered or mortgaged i 
to be regarded, & not merely the valiv 
of the deceased’s equity of redeiuptioi 
therein. — A.-G. for Ontario v. Lei 
(1904), 25 C. L. T. 39 ; 4 O. W. H 
516 ; 6 O. W. K. 245 ; 9 O. L. 11. 9 
10 O. L. R. 79.~-CAN. 

I^f'opcrty—Groiviny iimle. 
— RrofU from sale of toood the onlj 


iTicoTne.] — Lord Advocate v. Ailsa 
^Marquis) (1881), 19 Sc. L. K. 28.— 


0 . Annual value — Unlei 

shootings.] — Lord Advocate r. Buo- 
CLEUOH (Duke) (1888), 25 Sc. L. K. 

249.— SCOT. 


d. Fair market value — At dati 
of testator’s death .] — In detormininj 
the value of land comprised in i 
testator’s estate, the value of tho lane 
should bo fixed at its fair marko! 
value at the date of testator’s death. — 
Re Marshall Estate & Succession 
Duty Act (1909), 14 O, W. R. 1199 ; 
1 O. W. N. 256 ; 20 O. L. 11. 110.— 
— CAN. 


. ©■ Vacant property — Value 

piren by executors should oe accepted .] — 
For tho purpose of fi xing the “ fair 
market value,’* within Succession 
Duties Act, c. 187, 1913, of vacant 


& unimproved property, part of which 
was subdivided, & for all of which there 
was no market : — Held : tho values 
given by the exors. in the inventory 
filed by them should be accepted. — 
Re Nairn Estate, [1918] 2 W. W. R. 
278 ; 28 Man. L. R. 540.— CAN. 

f . Shares of stock. 1 — In fixing tho 
value of shares of stock of a co. forming 
part of the estate of a deceased person 
so as to fix tho amount to bo paid under 
Succosflion Duties Ordinance tho value 
must be considei'ed from tho stand- 
point of dividend-earning power, 
together with the value of the real 
estate owned by tho co., & tho better 
method of ascertaining the value of 
such real estate is on the supposition 
that tAe co. had gone into liquidation 
& was realising on its entire assets. — 
Re Clark’s Estate (1916), 34 W. L. R. 
404 ; 10 W. W. R. 509.— CAN. 

g. Executor's affidavit of value — 
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(6) The interpretation clause, sect. 1, states that 
in the construction & for the purposes of the Act, 
the term “ succession ” shall denote any property 
chargeable with duty under this Act. These 
words seem to be intended to embrace every 
description of property which in its own nature 
would be chargeable with duty, although from 
some accidental circumstance connected with it 
at the time when the succession falls, it might 
happen not to be capable of or liable to assessment 
(Lord Chelmsford). — A.-G. v. Sefton (Earl) 
(1865), 11 H. L. Cas. 257 ; 5 New Kep. 436 ; 34 
L. J. Ex. 98 ; 12 L. T. 242 ; 29 J. P. 468 ; 11 
E. R. 1331^ H. L. 

Annotaiiona : — Generally, Mentd. Staley v. Castletou Over- 

seora (1864), 5 B. & S. 505 ; Arden v. Wilson (1872), 

L. K. 7 C. 535 ; R. v. Abney I'ark Cemetery Co. (1873), 

L. 11. 8 Q. B. 515. 

800. Property capable of being assessed — 
Property having no saleable value.] — A.-G. v. 
Septon (PIarl), No. 799, ante. 

801. Property having saleable value.] — 

A.-G. i;. Sefton (PIarl), No. 799, ante. 

802. Not prospective or future benefit.] — 

A.-G. V. Sefton (Earl), No. 799, ante. 

803. Property having no actual or potential 

annual value.] — A.-G. v. Sefton (Earl), No. 799, 
ante. 

804. Property excepted from 1853 Act — Timber, 
advowsons or unopened mines.] — A.-G. v. Sefton 
(PIarl), No. 799, ante. 

805. Increase or diminution in value — After 
succession — Not included.] — A.-G. v. Septon 
(Earl), No. 799, ante. 

806. Real property— Full value chargeable — 
Successor a body corporate.] — S olicitor-General 

V. Law Reversionary Inttsrest Society, No. 
797, ante. 

807. Death occurring after 1894 Act 

— 1894 Act, s. 18.] — By his will & a codicil thereto 
testator who died in 1860, settled one undivided 
third part of his real estate uijon his eldest son 

W. for life, with remainder to his first & other 
sons in tail male. W.’s eldest son C. was bom in 
1860 & attained the age of 21 in 1881. A resettle- 
ment made in 1882 contained a provision that if 
C. should survive W. & have a son who should 
attain the age of ten yeais (both of which events 
happened) C. might appoint the settled share to 
himself absolutely. W. died in 1904 : — Held : 
on the death of W., succession duty became 
payable under 1894 Act, s. 18, upon the principal 
value of the real estate comprised in W.’s share, 
& not under 1853 Act, s. 21, upon the value of O.’s 
interest as an annuity, inasmuch as C.’s succession 
arose within 1894 Act, s. 18, on W.’s death, & 
not when it was originally created under the will 
& codicil of testator. — A.-G. v. Anderton, [1921] 
1 K. B. 159 ; 90 L. J. KrB. 435 ; 125 L. T. 95. 
Annotation : — Consd. Lord Advocate v. Macalietor, [1924] 

A. C. 586. 


808. Based on annuity for term of enjoy- 

ment — Although entitled In fee simple.] — North- 
umberland (Duke) v. A.-G., No 602, ante. 

g 09 . Estimated on expectancy of life.] 

— Northumberland (Duice) v. A.-G., No. 602, 
ante. 

810. Subject to subsisting lease — Increase 

of value on determination of lease — Purchase of 
fee from successor.] — Testator devised real 
property let on lease, not purporting to bo at a 
rack rent, to a devisee in fee simple. The devisee 

aid succession duty assessed on the rent reserved 
y the lease, <te before the determination of the 
lease sold the property to defts. subject to the 
lease. The annual value of the property at the 
determination of the lease was greater than the 
rent reserved by the lease. Upon an information 
on behalf of the Crown claiming succession duty 
from defts. in respect of the increased value 
accruing to them on the determination of the lease 
as upon the value of an annuity equal to the 
amount of the increase of the annual value during 
the residue of their lives : — Held : (1) the suc- 
cession to the property, within 1853 Act, became 
fully vested in the devisee upon the death of 
testator, the effect of sect. 20 of the Act being 
merely to postpone the payment of the duty upon 
tlie increased value until the determination of the 

Act, were only liable, under sect. 42 of the Act, as 
persons claiming in right of the successor, for duty 
as upon the value of an annuity equal to the 
amount of the increase of annual value for the 
residue of the life of the devisee. — A.-G. v. Mander 
(1896), 65 L. J. Q. B. 246 ; 74 L. T. 103 ; 44 W. R. 
413 ; 40 Sol. Jo. 213, D. C. 

811. Cut timber — Chargeable upon death at 
succession — Not upon event of a sale.] — Re Lecon- 
pield, Wyndham V. Leconfielt), No. 122, ante. 

812. Personal property — Comprised in suc- 
cession — Scope of 1853 Act, s. 32.] — Cuddon v . 
Cuddon, No. 840, post. 

813. Succession on alternate contin- 

gencies.] — A.-G. V. Noyes, No. 708, ante. 

814. Subject to life interest.] — A.-G. v, 

Robertson, No. 710, ante. 

815. Disposition with benefit reserved to 

settlor — Value full principal value.] — A.-G. v. 
Johnson, No, 718, a^ite. 


Sub-sect. 2. — Deductions. 

See 1853 Act, ss. 22, 28, 33-36, 38, Sched. 
Table III.; 1889 Act, s. 10 (1); 1894 Act, s. 
7 (5), s. 18 (2). 

816. Necessary outgoings.] — In estimating the 
value of a succession to land, under 1853 Act, 
the successor is not entitled to a deduction for 


How far conchisive.] — The executor of 
an estate filed an affidavit of value 
with inventory pursuant to Succession 
Duty Ordinance, 1903, s. 6 (2nd 
Session), tlion in force. The I*ro- 
vinoial Treasurer sent him a revised 
valuation of Increased amount & 
fixing the succession duty. No ob- 
jection was made & a bond was 
furnished as required. In an action 
by the Provincial Treasurer, upon the 
bond : — Held : In cases other than 
under sects. 7, 8, 9 & 10, providing 
for valuation by an appraiser & appeal 
to a Judge from his decision, finality, 
other than by agreement, could only 
be arrived at by an action under 
sects. 11 Sc 12. — It. V. Roach Sc 
London Guarantee & Accident Co., 
Ltd., [1919] 3 W. W. R. 56.— CAN. 


jj, — _ ,] — The Auditor- 

General having determined, under 
Succession Duty Act, 1911, s. 22, the 
amount of duty payable, accepting 
a valuation of the property contained 
in the affidavit made by the exor. under 
sect. 21, & the procedure under sect. 
43 for a determination by a judge 
not having been invoked, the amoimt 
payable cannot bo questioned. — 
United States Fideltty&Guakantee 
Oo. V. R., U92»] A. C. 808; [1923] 3 
D.L. R. 701; ajOTtf., 64 S.C. R. 48.— CAN. 

k. Advowaons — Extinguiahed by 
leffialature — Whether duty payable on 
compenaation received. ] — At the passing 
of Irish Church Act, 1869, several 
advowsons wore vested in deft, who 
applied for Sc obtained compensa- 


tion in respect of them : — Held : the 
advowsons had not been disposed of 
by deft., but had been taken from him 
& extlugulshod by the Act, Sc suoeossion 
duty was not chargeable on the amount 
of compensation received in respect 
of them. — A.-G. v. Leconfield (Lord) 
(1878), L. R. 2 Ir. 290.— IR. 

PART V. SECT. 6, SUB-SECT. 2. 

1. Incurtibrancea — Not created by 
remainderman.] — A. devised land to 
trustees to B. for life, romaiuder to C. 
for life, remainder to D. in tail, subject 
to certain incumbrances. Sc provided for 
the establishment of a sinking fund for 
the discharge of the principal moneys 
due in respect of debts, charges, etc. 

The fund was duly accumulated 
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Sect, 6. — Value chargeable: Sub-sect, 2, Sect, 6: 

Sub-sects, 1 2.J 

(1) income tax or (2) the agent’s charges for 
collecting rents. 

(3) The term “ annual value of land ” is not a 
term of art, but means in common parlance the 
rack rent or the value of the gross produce of tlie 
land, minus all payments, expenses, interest, 
labour & charges on the land, or on the tenant. 
This has been the mode in which it has been 
treated in legislation, & in the construction of 
Acts of Parliament (Watson, B.). 

(4) “ Necessary outgoings ” would appear to 
be permanent charges made on the occupiers of 
the land or falling entirely on the land, such as 
repairs, poor rates, highway, sewer, & county 
rates, town rates, drainage rates & the like 
(Watson, B.). — Re Elwks (1858), 3 H. & N. 719 ; 
28 L. J. Ex. 40 ; 32 L. T. O. S. 179 ; 4 Jur. N. S. 
1163; 157E. B. 057. 

Annotafiun :~As to (4) Folld. Re Cowley (1866), L. H. 1 

Exch. 288. 

817. Intrinsically necessary.] — In esti- 

mating the value of a succession to lands the 
legal estate in which is vested by will in trustees, 
the cestui quo trust is not entitled to deduct as 
“ necessary outgoings ” reasonable expenses of 
management incurred, independently of his con- 
trol, by the trustees acting under an authority 
given to them by the will. 

Testator devised real estate to trustees upon 
trust out of the rents to pay the interest on certain 
mortgage debts, <te also certain annuities, & to 
pay the surplus to a cestui que trust for life, with 
remainder over. Power was given by the will 
to the trustees to pay certain sums to agents or 
receivers for collecting the rents x —Held : in 
estimating the value of the succession of the cestui 
que trust no allowance was to be made for these 
payments for collection. 

It [“all necessary outgoings ”] means, not all 
such outgoings as the predecessor may have 
thought fit to expend, & which, therefore, in that 
sense are “ necessary,” but all such as are in- 
trinsically necessary — such outgoings as it was not 
in the option of the predecessor to expend or not 
as he pleased (Bramwell, B.). — Rs Cowley 
(Earl) (1806), L. R. 1 Exch. 288 ; 4 H. & C. 476 ; 
35 L. J. Ex. 177 ; 14 L. T. 603 ; 30 J. P. 600 ; 12 
Jur. N. S. 607 ; 14 W. R,. 836. 

818. Not Income tax.] — Re Elwes, No. 

816, ante. 

819. — Not agents charges for collecting 
rents.]— /ic Elwes, No. 816, ante. 

820. Incurred by trustees.] — Re 

Cowley (Earl), No. 817, ante. 

821. Incumbrances — Rentcharge In favour of 
widow of tenant for life — Succession of remainder- 
man.] — Re Peyton, No. 626, ante. 


822. Created by remainderman — ^Mort- 

f ages executed under power of appointment .] — Re 

’eyton. No. 626, ante. 

823. Annuity in favour of son of 

remainderman.] — Re Peyton, No. 626, ante. 

824. Relinquished or ** deprived of ** property — 
Cesser of annuity — Succession to other property.] — 

A., by settlement on the marriage of his daughter 
with B., covenanted to pay them £500 a year 
during their lives, provided that if B., by reason 
of the death of his brother without issue, should 
come into possession of certain estates, the 
covenant should cease, determine & be void. In 
1853, B.’s brother died without issue, & B. came 
into possession of the estates : — Held : in assessing 
the duty chargeable under 1853 Act, B. was 
entitled under sect. 38 of that Act, to an allowance 
in respect of the loss of the annuity. — Re Mickle- 
TirwAiT (1855), 11 Exch. 452 ; 25 L. J. Ex. 19 ; 
I 156 E. R. 908. 

Annotations Distd. A.-G. V. Slbthorp (18.58), .3 H. & N. 
424. Apprvd. Braybrooke v. A.-G. (1861), 9 H. L. Ca^ 
150. Reid. Lo Marchant v. I. R. Comrs. (1875), 33 L. 

50 ; Re Higgins, Day v. Turnoll (1885), 31 Ch. D. 142 ; 
A.-G. 1?. Monloflore (1888), 21 Q. B. D. 461. Mentd. Foley 
V. Fletcher (1868), 3 H. & N. 769 ; Re De Lanooy’s Suc- 
cession (1869), 21 L. T. 58 ; Tennant v. Smith, [1892] 
A. C. 150 ; A.-G. v. Booch, [1898] 2 Q. B. 147 ; A.-G. 
V. Solbome, [1902] 1 K. B. 388 ; Drummond v. Collins 
(1916), 6 Tax Cas. 525. 

825. Secured to tenant in tall on 

resettlement — Under disentailing assurance.] — 

A.-G. V. SiBTHORP, No. 693, ante. 

826. .] — Braybrooke 

(Lord) ik A.-G., No. 694, ante, 

827. — .] — A.-G. V. Floyer, 

No. 622, ante. 

828. .] — If a tenant for 

life, & ills son, the first tenant in tail under a will 
or a previous settlement, resettle the estate, & by 
such resettlement an annuity, charged upon the 
estate, is given to the son during his father’s life, 
& the father dies & the son succeeds to the estate 
on which the annuity is charged, there must be, 
in calculating the succession duty under 1853 
Act, s. 38, an allowance made to the son in respect 
of the amount of the annuity. Whether the 
resettlement was made before or after the Act 
came into operation makes no difference. — I nland 
Revenue Comrs. v. Harrison (1874), L. R. 7 
H. L. 1 ; 43 L. J. Ex. 138 ; 30 L. T. 274 ; 22 W. R. 
659, H. L. ; ajfg. S. C. sub nom. Re Ha^rrison’s 
Succession Duty (1872), 26 L. T. 73. 

Annotations: — Apld. Lo Marchant v. I. R. Coxnrs. (1876), 1 
Ex. D. 185. Keld. Cowloy v. I. R. Comra., [1899J A. C. 
198. Mentd. Bourne v. Koano, [1919] A. O. 815. 

829. .] — The tenant for 

life in possession, & his son the tenant in tail in 
remainder of real estates, by a disentailing deed 
in 1869, conveyed the estates to such uses as 
they should jomtly appoint ; & by a deed of 
even date, in consideration of the son’s intended 


until 1863 when C., the then life- 
tenant, & D., the remainderman, 
barred i.he entail & limited the land 
to such uses as they should appoint 

From 1863 until 1878 C. failed 'to 
provide for the sinking fimd, hut from 
1878 it was continued regularly to be 
kept up till his death in 1883 when D 
became entitled to the estates. 

In assessing the succession duty 
payable by D. the Comi-s. of Inland 
Revenue disallowed from the list of 
incumbrances, which D. claimed to 
deduct, £45,000 on the ground that 
Incumbrances to this extent would 
have been paid off but for the sus- 
pension of the sinking fund from 1863 
to 1878: — Held: Tho incumbrances 
represented by this sum were not 
created or Incurred by D., & ho was 
entitled to tho deduction claimed — 


Re O’Neill, Ltd. (1886), L. R. 20 Ir. 
73.— IR. 

m. .] — LoKD Advocate 

V. Glasgow (Karl) (1875), 12 Sc. L. R. 
215.— SCOT. 

, n. Mortgage by tenant for 

life <£• remainderman.] — ^Where the 
lands sold were at the date of the death 
of tho vendor’s predecessor in title 
subject to a charge of £4,000, secured 
by mortgage, which the vendor had 
Joined In executing : — Held : succession 
duty was payable in respect of the 
£4,000. — Re Hamilton ’s Estate (1905), 
39 I. L. T. 272.— IR. 

o. Relinguished*' or ^ ** deprived 
of” property — Cesser of annuity .] — 
• Lord Advocate v. Glasgow (Karl) 

(1875), 12 Sc. L. R. 215.— SCO'T. 

p. Debt due by deceased.] — For the 


purpose of arriving at the aggregate 
value of the property of a deceased 
person under Succession Duty Act, 
c. 24, 8. 3 (3), debts are to bo deducted. 
The duty to be paid by the person who 
takes is on the value of the estate which 
he takes at tho time of taking ; & 
the estate on which the duty is to be 
paid is the surplus estate after payment 
of debts. A sum bond fide paid by 
exors. for the purpose of set tling a 
claim against them as such, must be 
considered a debt for the purpose of 
ascertaining the ahiount of succession 
duty. — Ross V. R. (1900), 20 O. L. T. 
832 ; 32 O. R. 143 : 21 0. L. T. 227 : 
1 O. L. R. 487.— CAN. 


q. .] — In order to arrive at 

the aggregate value of tho property 
of a deceased person under Suocesslon 
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marriage, appointed the estates to the use of 
trustees in fee from & after the mamage by 
way of mtge. to secure £20,000, subject to a 
proviso that if the father or son, or any person 
interested in the equity of redemption, should on 
a day named in 1870, i^ay to the trustees £20,000, 
with interest at £3 per cent., the trustees should 
at any time on request reconvey the estates to 
the uses to which the equity of redemption should 
then stand settled ; & the father covenanted 

that if the marriage was solemnised he would, so 
long during his life as the £20,000 or any part 
should remain duo to the trustees on the security 
of the deed, pay the trustees interest thereon at 
£3 per cent. ; provided that if he should pay the 
interest half yearly the trustees should not during 
his life call in the £20,000 or any part ; & the 
deed witnessed that the trustees should stand 

E ossessed of the £20,000 upon the trusts declared 
y the marriage settlement of even date, viz. 
upon trust to pay the annual income thereof to 
the son for life, & after his decease to his wife 
for life, with the usual trusts over for children. 
The marriage was solemnised, & the son received 
under the deeds £600 a year, being the interest 
on £20,000 at £3 per cent., until his father’s death 
in 1874, when he became entitled in possession to 
the estates, & the £600 a year ceased : — Held : 
the case was covered by the principle of Com- 
missioners of Inland Revenue v. Harrison, No. 828, 
ante, &> on taking his succession to the estates the 
son was “ bound to relinquish ” or was “ deprived 
of ” the £600 a year within 1853 Act, s, 38, & was 
entitled to an allowance accordingly, upon the 
computation of the assessable value of his suc- 
cession. — Le Mabchant V, Inland Revenue 
Combs. (1876), 1 Ex. D. 185 ; 45 L. J. Q. B. 247 ; 
24 W. R. 858 ; sub nom. Inland Revenue 
Combs, v. Le Mabchant, 34 L. T. 152, C. A. 

830. Cesser of life Interest — On enlarge- 

ment into absolute interest.] — A.-G. v. Robert- 
son, No. 710, ante. 

831. 1863 Act, ss. 15, 38 .] — Re 

Cooper & Allen’s Contract for Sale to 
Harlech, No. 657, ante. 

832. Onus of proof.] — Solicitor-General v. 
Law Reversionary Interest Society, No. 797, 
ante. 


Sect. 6.— COLLECTION OF THE DUTY. 

Sub-sect. 1. — The Duty. 

See 1853 Act, ss. 9, 51 ; 1909-1910 Act, s. 56 (1). 
833. Certificate of payment — Prescribed form.] 
— I think that deft, is not entitled to compel the 
Inland Revenue Office to give a certificate in 
any particular form (Romilly, M.R.). — Howe 
(Earl) v. Lichfield (Earl) (1866), L. R. 1 Eq. 
641 ; 35 Beav. 370 ; 14 L. T. 122 ; 14 W. R. 468 ; 
55 E. R. 939 ; ajfd. (1867), 2 Ch. App. 155, L. C. 


Sub-sect. 2. — When Payable. 

See 1853 Act, ss. 15, 16, 20, 21, 23, 24, 32, 37, 
39, 40 ; 1888 Act, s. 21 (2), s. 22 (1 & 2) ; 1894 


Act, s. 6 (8), 8. 18 (1) ; 1896 Act, s. 18 (2); 1909- 
1910 Act, 8. 61 (5). 

834. Successor entitled In possession.] 

Solicitor-General v. Law Reversionary 
Interest Society, No. 797, an/c. 

835. Beneficial enjoyment — Half-yearly 

instalments — When first instalment payable.] — 
A.-G. V. Sefton (Earl), No. 799, ante. 

836. Meaning of “ beneficial enjoy- 

ment.’*] — A.-G. V. Sefton (Earl), No. 799, ante. 

837. Life Interest enlarged to absolute 

interest.] — ^A.-G. v. Robertson, No. 710, ante. 

838. Succession accelerated.] — Re Cooper & 
Allen’s Contract for Sale to Harlech, No. 
657, ante. 

839. What amounts to acceleration — 

Advance to expectant successor — During lifetime 
of life tenant.] — By a marriage settlement the 
trust funds were settled upon trust to pay the 
income to the husband for life, & upon his death 
to the wife for life if she should survive, with 
remainder to the children of the marriage as the 
husband & wife jointly, or the survivor of them, 
should appoint, & in default of such appointment 
for the children who should attain tJie ago of 21, 
or die leaving issue, or marry, in equal portions. 
It was also provided that it should be lawful for 
the trustees during the joint lives of the husband 
& wife, or the life of the survivor, with their, his, 
or her consent' in writing, & after the decease of 
both, at the discretion of the trustees, to raise & 
apply, or dispose of, all or any part of the then 
expectant part or share of any such child or issue 
whose share should not then be payable, for or 
towards the prefeiment, advancement, or benefit 
of such child or issue. During the lives of the 
tenants for life portions of the trust funds were 
appointed & paid over to the children by the 
trustees under the power in the settlement : — 
Held : on the death of the surviving tenant for 
life, that as to the appointed part of the trust 
fund, there had been an acceleration of the title 
to the succession “ by the extinction of prior 
interests ” within 1853 Act, s. 15, <fc such part 
was, equally with the unappointed part, subject 
to succession duty. — Re Drury liOWE’s Marriage 
Settlement, Ex p. Sitwell (1888), 21 Q. B. I). 
466 ; 59 L. T. 539 ; 37 W. R. 238 ; 4 T. L. R. 
652, 1). C. 

Annotutim : — Distd. A.-G. v. Sulbonio (1901), G5 J. P. 342. 

Settlement taking effect sooner 
than Intended.] — A.-G. v. Robertson, No. 710, 

841. — Possession distinguished.] — 

A.-G. V. Robertson, No. 710, ante. 

842. Exercise of power of appoint- 

ment — Substituting particular estate for prior 
succession.] — A.-G. v. Spjlborne (Earl), No. 75.S, 

843. Surrender of life interest.] — 

The late Earl of Buchan being in 1872 heir of 
entail in possession of certain entailed estates in 
Scotland under an entail prior to 1848, applt., 
who was his eldest son & heir apparent, agreed 
with his father to propel the entailed estates so 
that applt. should enjoy them as from Sept. 13, 


Duty Act of Now Brunswick, 1896. 
B. 4, the debts due by the estate should 
be deducted. — Reokivkr-General of 
New Brunswick v. Hayward (1901), 
35 N. B. R. 453.— CAN. 


r. .] — The aggregate value of 

the estate of an intestate was 
112,877, & of this 17,540 passed to the 
hands of his niece by virtue of an 
agreement between them, given eftect 


by a donatio rnortis causa •• Held : 
> $7,640 was not dutiable Rpdw 
cicession Duty Act, 1897, c. 24, & 
lendments, tno transfer from the 
estate to his niece not being a 
lUntary one, but one made in pur- 
tnee of a contraotual obligation for 
[no.— A.-Q. for Ontario V. BRO^n 
103), 23 C. L. T. 90 : 5 0. L. R. 107 , 
W. R. 30.— CAN. 


PART V. SECT. 6, SUB-SECT. 2. 

s. Succession Duty Act, 1911, 
8. 20 — “ Unless otherwise provided 

for ” — Deals uHth time of payment .] — 
The phrase “ unless otherwise pro- 
vided for,” in Succession Duty Act, 
c. 217, B. 20, R. S. B. O., 1911, refers 
to the succeeding phrase “ shall bo 
due 8c, payable at the death of tho 
deceased " ; It, therefore, deals with 
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Sect. 6. — Collection of the duty : Sub-sects. 2 

A.d: B.; sub-sects. 4 5. Sect. 7 ; Sub-sect. 1.] 

1871. The father & son thereupon executed a 
disposition of the entailed estates, & the father’s 
interest therein ceased. But inasmuch as the 
estate could not be disentailed until applt. attained 
the age of twenty-five years, it was further agreed 
that when applt. attained that age the estates 
should be disentailed. Tliis was done in 1875. 
Applt. also undertook to raise a large sum of 
money on the estates to pay off the debts of the 
Earl of Buchan. In 1898 the late Earl of Buchan 
died, some years after he had ceased to be owner 
of the entailed estates. The Crown claimed 
succession duty under 1853 Act, ss. 2, 15, founding 
their claim on the ground that under the original 
deed of entail of 1864 applt. had an expectant 
right of succession, <fe tins right would open to 
him by devolution on the death of the la^ Earl 
of Buchan, his father, & the transaction above 
referred to, by which there was a propulsion of 
the estates to the next heir, namely, applt., was 
an acceleration of the succession : — Held : suc- 
cession duty was payable by aj^plt. under 1853 
Act, s. 1 5, on the ground that he had a title to the 
succession capable of being “ accelerated,” & 
that title had been accelerated by the surrender 
or extinction of the father’s prior interest. — 
Buciian (Earl) v. Lord Advocate, [1909] A. C. 
166 ; 78 L. J. P. C. 70 ; 100 L. T. 5 ; 25 T. L. R. 
1.34 ; 53 Sol. Jo. 116, 11. L. 

844. Duty payable In “ same time & in 

same manner ** — Interpretation.] — Northumber- 
land (Duke) v. A.-G., No. 602, ante. 


Sub-sect. 3. — By Whom Payable. 

A. The Accountable Persons. 

See 1853 Act, ss. 1-10, 14-20, 42-45, 49, .52 ; 

s. 10 (3), s. 12 (3) ; Legacy Duty Act, 
1 80o (c. 28), ss. 5, 7. 

^ 845. Executor of settlor.] — The father of a mar- 
ried woman covenanted with trustees for payment 
to them at such time or times during his life as 
he should think fit, or within twelve months after 
his death, of £10,000 ” free from all deductions 
whatsoever,” & for payment to them in the mean- 
time of an annuity of £200, the principal sum & 
tJie annuity to be held upon trust for the daughter 
A her family. The covenantor did not pav any 
part of the £10,000 in his lifetime, but after his 

p e 1 n trustees the full sum 

oi £10,000. ihe Crown claimed succession duty 
roin the trustees, who paid it, & claimed repay- 
ment from the exor. on the ground that the £10,000 
was to be paid free from all deductions. Both 
parties agreed that the fund was liable to succes- 
^on duty & argued the case on that footing 
« '* i the duty was payable it must be 

fund, for the relation between the 
trustees & the exor. was simply that of creditors 


the time of payment, not with tho 
method thereof C uawtord, [19181 
W. K. 2(57 ; 25 B. C. 11.178 — 

t. Jiesiduary estate — Subject to 
life interest.]~Tly the wiU of M. c. his 
ohlldrou bocamo entitled to tho le- 
slduary estate in oxpoctanev on tho 
docoase of his widow, who took a life 
nterest in the pr^erty. The testator 

widow died in 
1885. — Held: the estate was liable 
duty, payable on this 
children becoming entitled. — Re Caao*- 
BELL (1890), 8 N. Z. L. It. 


& debtor ; (2) the exor. was not liable to be called 
on by the Crown for the duty ; (3) when he had 
paid the £10,000 in full to the trustees, he had 
discharged his testator’s obligation, & was not 
concerned with the question whether succession 
duty was payable. 

(4) Qu. : whether any succession duty was 
payable on the death of the covenantor. — Re 
Higgins, Day v. Turnell (1885), 31 Ch. D. 142 ; 
55 L. J. Ch. 235 ; 54 L. T. 1 99 ; 34 W. R. 81 , C. A. 

Annotations A 8 to (3) Distd. lie Currie, Bjorkman v. 

Kimberley (1888), 57 L. J. Ch. 743. As to (4) Expld. 

A.-G. V. Monteflore (1888), 21 Q. B. D. 461. 

846. Trustees of settlement.] — (1) Where a 
person absolutely entitled to a reversionary 
interest in personalty settled the same on the usual 
trusts of a marriage settlement, &, on the reversion 
falling in, paid the whole of the succession duty, 
which had become payable thereon, out of his own 
moneys : — Held : having regard to 1853 Act, 
s. 32, he was entitled to be recouped out of the 
corpus of the settled fund. 

(2) By sect. 32 of 1853 Act personal property 
settled upon different persons in succession is to 
be treated for the purposes of the Act as if it were 
bequeathed by the predecessor to the successor. 
I think the legislature meant to impose the 
liability to pay the duty on personal property in 
settlement, not only on the different persons 
beneficially interested in succession, but also on 
the trustees of the settlement in the same manner 
as on the trustees of a will. In other words, the 
duty was to be a charge on the capital (Jss- 
SEL, M.R.). — Cuddon V . CuDDON (1876), 4 Ch. D. 
583 ; 46 L. J. Ch. 257 ; 25 W. R. 341. 

AnmMtion :—As to (2) Consd. A.-G. v. Aberdaro, [1892] 2 

Q. U. 684. 

847. .] — Re Higgins, Day’ v. Turnell, 

No. 845, ante. 

348 . Duty paid by successor — Reimburse- 

ment by trustee— LlablUty for interest.]— Real 
& personal estate was given by will to A. & B. to 
permit X. to receive the income during his life, 
remainder to the use of Y., an infant. On the 
death of X. leaving his widow & Y. otherwise 
unprovided for, the ct. made an order for the 
payment of the whole income of Y.’s property 
for her maintenance, to X.’s widow, by A. & B. 
Shortly afterwards the circumstances of X.’s 
widow improved, but A. & B., till the death of B., 
in 1861, & after that event A. alone, still paid the 
gross income, without ever paying succession duty, 
to X.’s widow during Y.’s minority. Y. attained 
21 in 1873, married, & sought to charge A. & the 
estate of B. with the amount paid for succession 
duty, with interest '.—Held ; (1) they were liable 
for succession duty, but not for the interest, 

X.’s widow, in 1863, married .T., who died in 
1872. On May 7, 1874, she married R. Y. sought 
to charge J.’s estate, Y.’s separate estate, if any, 
& R. in the same way : — Held : (2) J.’s liability 
in respect, as well of his wife’s receipt of income, 
from 1861 to 1863, as of her accountability for 
succession duty, terminated with the coverture ; 


PART V. SECT. 6, SUB-SECT. 3.— A. 

a. Successor.]— an indenture 
niade in 1904, W. covoyod L. station 
In Q. to his wife & his son in certain 
proportions Tho indenture pur- 
ported to be made between W., his 
wile, & son, but it was executed by 
W. only. \V. died in 1906 ’.—Held ; 
(1; the son was liable on account only 
as to the interest which ho himself 
estate In. respect of 
which he took an Interest under the 
settlement ; (2) the wife was liable 

she of tho Interest 

she took in the real estate under tho 


settlement. — Re White, [1920] St. 

R. Qd. 55. — AUS. 

b. Executor as devisee.] — Q., who 
was exor. & sole devisee under tlio will 
of a testator domiciled in British 
Columbia, & applts. executed a bond 
for the payment of succession duty 
under Succession Duty Act (R. S. B. C., 
1911, c. 127). The bond, which was 
in the form provided in the schod. to 
the Act, described Q. as exor., & was 
defeasible upon his paying all duty to 
which the property, estate, &; effects 
of the testator coming to the hands of 
the said ” Q. might be found liable 
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(3) 11, was similarly protected by Married 
Women’s Property Act, 1870 (c. 03), s. 12 ; 

(4) J.’s estate was liable for the receipts of income 
from 1863 to 1872. — ^Brown v. Smith (1875), 46 
L. J. Ch. 866. 

849, — - — Funds paid under order of court.] — 

By his will & codicil thereto testator who died in 
1860, settled one undivided third part of his 
real estate upon his eldest son W. for life, with 
remainder to his first & other sons in tail male. 
W.’s eldest son C. was born in 1860 & attained the 
age of 21 in 1881 . In 1882 a disentailing assurance 
was executed by which one undivided third part 
of the freehold lands of which C. was the first 
equitable tenant in tail was disentailed & conveyed 
to such uses as W. C. should jointly appoint, 
& by a deed of resettlement made on the following 
day the lands were under the joint power con- 
tained in the disentailing assurance conveyed to 
such uses as they should jointly appoint. In 
1883 & 1884, £35,425 was, in pursuance of an order 
made in a suit for the administration of testator’s 
estate, paid by the then trustees of the will ^ 
codicil to W., the pioportion attributable to 
proceeds of sales of real estate subject to the will 
& codicil being £7,081. Between 1898 & the 
death of W., which took place in 1904, W. & (J., 
in exercise of the joint power of appointment 
vested in them by the resettlement, appointed to 
themselves investments & cash attributable to 
the proceeds of real estate amounting in the 
aggregate to £26,718. Succession duty in respect 
of O.’s succession had not been paid on either the 
£7,081 or the £26,718 If c/d ; (1) the order 
of the ct. under which the trustees paid the 
£7,081 did not protect them from liability for suc- 
cession duty in respect of that sum ; (2) upon the 
death of W., succession duty became payable in 
respect of C.’s succession on £33,799 (the aggregate 
of the sums of £7,081 & £26,718), & the trustees 
or their person.al representatives were liable for 
the duty in respect of so much of those sums as 
was paid by the tmstees respectively or to the 
payment of which they were jjarties. — A.-G. v, 
Chambres, [1921] 1 K. B. 173 ; 90 L. J. K. B. 
441 ; 125 L. T. 189. 

850. Liability of husband during coverture.] — 

Brown v. Smith, No. 848, ante . 

B, Limitation of Personal Liability. 

6'ccl889Act, ss. 12, 13 (1), (2), (3), (4), (14), (15). 


Sub-sect. 4. — Remission of Duty and Interest. 
See Part I., Sect. 4, ante. 


Sub-sect. 5. — Oomsiutation of Duty and Com- 
position OP Claims. 

See 1853 Act, ss. 23, 39, 41 ; 1880 Act, s. 11 ; 
Part I., Sect. 3, ante. 


851. Duty payable on fund In court — Commuta- 
tion.] — Where an application is made for payment 
out of ct. of a sum of money on which duty will 
afterwards become payable for succession duty, 
the ct. will recommend petitioner to commute 
the duty. — Bailey v. Tindall (1853), 2 Eq. Hep. 
538 ; 22 L. T. O. S. 166 ; 18 Jur. 668 ; sub nom. 
Bayley r. Tindal, 2 W. R. 129. 


Sect. 7.— OUT OF WHAT PROPERTY PAYABLE. 

Sub-sect. 1. — The Property. 

See 1853 Act, ss. 42, 43 ; 1888 Act, s. 22 (3) (b) ; 
1889 Act, s. 12 (2), (3) ; 1894 Act, s. 18 (1) ; Land 
Transfer Act, 1897 (c. 65), s. 5. 

852. Purchase of reversion — Purchaser liable 
for duty.] — As between the vendor & purchaser of 
a reversion : — Held : the purchaser was liable to 
bear the succession duty payable in respect of it. — 
Cooper v. Trewby (1860), 28 Beav. 194 ; 54 
E. 11. 340 ; sub nom. Cooper v. Truby, 8 W. K. 
299. 

Annoiatioii : —Folld. lie Langbam & Langbatu Hotel Co. 

(1890), 60 L. J. Cb. 110. 

853 . Purchase of spes successionis.] — 

The heir-presumptive of an estate in fee agreed to 
sell his interest free from incumbrances : — Held : 
as between him & the purchaser the succession 
duty ought to be borne by the purchaser. — Re 
Langiiam & Langham Hotel Co., Ltd. (1890), 
60 L. J. Ch. 110 ; 39 W. 11. 156, C. A. 

854 . Subject to existing lease — Duty pay- 
able on expiry of lease.] — (1 ) By a contract for sale 
the vendors agreed to sell, & the j^urchaser to buy, 
for £41,000, certain freehold property, “ subject 
to the leases aff(icting the same, but free from in- 
cumbrances.” The property was expressly sold, 
subject to all quit, chief, & other rents, rights of 
way, light, & other easements, but there was no 
mention of any liability in respect of succession 
duty. The vendors became entitled to the pro- 
perty on the death of a predecessor, who died 
before the date of the contract. The property 
was then subject to the leases which would expire 
in the year 1897, & on the death of their predecessor 
the vendors had only paid succession duty on the 
value of the gi'ound rents, the duty which would 
become payable in respect of the increased value 
upon the determination of the leases in 1897 having 
been postponed, according to 1853 Act, s. 20 : — 
Held : as between the vendors & purchaser, the 
duty which would become payable on the deter- 
mination of the leases was a liability which must 
be discharged by the vendors. 

(2) It is well settled that where a purchaser 
buys an (‘state in possession, notwithstanding that 
he buys it in part from owners in remainder, he 
is entitled to have the estate in fee in possession 
cleared from the burden of the succession duty, 
which will become payable on the determination 
of the prior estates (Kekewich, J .). — Be Kidd & 


under tho provisions of the Act : — 
Held : y. & tho applts. were liable 
under tho bond for duty in respect of 
real property which passed to Q. as 
devlsoe, although it had not vested 
in him as exor. — U nited States 
Fidelity & Guarantee Co. v. K., 
[1923] A. C. 808.— CAN. 

PART V. SECT. 7, SUB-SECT. 1. 

0 . Legacy.'] — Unless otherwise 
stated by tho terms of tho will tho 
succession tax is payable out of tho 
speoiflo legacy fie not out of tho re- 
siduary estate. — Re Botsfokd’s Will 

J. — ^VOL. XXI. 


(1895), 33 N. 11. II. 55.~CAN. 

d. .] — Tho diroction in a will 

to Oxer'S, to pay debts Sc fuueral 
& testamentary expenses does not 
operate so as to make the payment of 
the succession duty, payable xmder 
R. S. O. 1897, c. 24, a charge on tho 
residue & to exonerate tho logaclos 
from payment thereof. — Re Holland 
(1902), 22 C. L. T. 164 ; 3 O. L. R. 
406 ; 1 O. W. R. 73.— CAN. 

e. .] — Testator by codioil de- 

vised to each of two devisees one 
$1,000 debenture bearing interest at 
4 per cent, per annum. He had in 


previous clauses bequeathed to each 
of five named persons ono debenture 
for tho sum of iH,000 bearing Interest 
at 4 per cent. : — Held : the legacies 
to tho two legatees were not speoiflo 
legacies : Sc even If they had been, 
tho legatees were not entitled to 
receive them Lee of succession duty. — 
Re Mac’KKY (1903), 2 O. W. It. 230, 
690 ; 6 O. L. R. 292.— CAN. 

I. .] — Spoclflo legacies not 

specially exonerated by the will, are 
not to bo exonerated from their pro- 
portion of tho succession duties pay- 
able upon tho whole of tho estate, at 

I 
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Sect. 7. — Out of u'hat property payable: Sub-sects. 

I,2,3<fe4. Seci.S: St^-sects. I,2<fc8. Sect. 9.] 

Gibbon’s Contract, fl893] 1 Ch. 695 ; 62 L. J. Ch. 
436 ; 68 L. T. 647 ; 41 W. R. 507 ; 3 R. 268. 
Annotation: — A a <o (1 ) Folld. lie Weston & Tliomas’ Contract 

(1907), 96 L. T. 324. 

855. Indemnity by vendor.] — 

A contract was entered into for the purchase of 
freehold ground rents secui'ed on house property 
by a lease for 61 years expiring in 1938 subject to 
a condition entitling the vendors to rescind if the 
purchaser should insist on any requisition which 
the vendors should be unable or, on the ground of 
difficulty, delay, or expense, or any other reason- 
able ground, unwilling to comply with. The title 
to the property, which was of sm^l value, disclosed 
that a claim for succession duty thereon would 
arise on tlio determination of the lease if the 
vendors, whose ages would then be 98, 97, & 92 
years respectively, were then living. The pur- 
chaser required the vendors to discharge that 
claim, which the latter declined to do on the ground 
that the contingency was too remote for calcula- 
tion & that the amount must be very small, but 
offered an indemnity, &, failing acceptance of that 
offer, gave notice to rescind without prejudice. 
The purchaser took out a summons for a declara- 
tion that the vendors were liable to discharge the 
succession duty. There was no evidence showing 
either any inability of the vendors to discharge 
the claim for the duty, or the existence of any 
ground of difficulty, delay, or expense, or other 
reasonable ground for their refusal to do so : — 
Held : the vendors were bound to discharge the 
claim for the duty. — Me Weston & Thomas’s 
Contract, [1907] 1 Ch, 244 ; 76 L. J. Ch. 179 : 
96 L. T. 324. 

856 . Increase of value on expiry of 

lease — Liability of purchaser.] — A.-G. v. Mander, 
No. 810, ante. 

857. Purchase of estate In possession — From 
life tenant & remainderman — Purchaser not liable 
—Remedy against vendor.] — Re Cooper & Allen’s 
Contract for Sale to Harlech, No. 657, ante. 

858. .] — 2te Kidd & Gibbon’s 


859. Sale of settled estates — ^Duty on purchase 
money — Exoneration of estates — Duty on extinction 
of rratcharge.] — Estates subject to a jointure 
rentcharge were settled subject to a power of sale, 
with trusts for reinvestment of the purchase- 
money in lands to be settled to the like uses, & 
were sold under the power of sale Held : the 
ch^ge of succession duty that would become pay- 
extinction of the jointure was shftted 
by 1853 Act, s. 42, from the lands sold to the 
purch^e-money, & the lands on which it might 
be rc-invested, & therefore the purchaser was not 
^titled to require it to be paid or provided for.— 
puoDALE V. Meadows (1870), 6 Ch. App. 501 : 40 
L. J. Oh. 140 ; 24 L. T. 113 ; 18 W. R. 310, L. C. 

^nnoto/ion .j-Conad. fle Warner's S. E.. Warner to Steel 
(lool), 50 L. J, Ch. 542. 

“7 •] — The effect of a 

sale by the ct. under the powers conferred by 
Settled Estates Act, 1877 (c. 18), of any settled 
estates, is, by tlie operation of sect. 22 of that Act, 
to revoke the uses of the setthiment ; & by the 
operapon of 1853 Act, s. 42, the duty is shifted 
mom the land sold to the purchase-money or its 
investments, & the land in the hands of the pur- 
chaser is freed from the succession duty. 

With the destruction of the settlement the right 
duty in respect of the land originally comprised 
m It goes (Jessel, M.R.).— Re Warner’s Settled 
Estates, Warner to Steel (1881), 17 Ch D 
711 ; 50 L. J. Oh. 542 ; 45 L. T. 37 ; 29 W. R. 726: 
Annotation : Rofd. A.-Q. v. Selbome, [1902) 1 IC. B. 388. 

861. Succession to lunatic— Dying Intestate— 
Himself successor to realty & personalty.]— Rc 
Hole, Davies r. Davies (1905), 119 L. T. Jo. 222. 
Where money applied to payment of duty.]— 

Sect. 3, sub-sect. 7, ante. 

On early cesser of limited Interest.]— Sect. 3. 
sub-aect. 8, ante. 


Contract, No. 854, ante. 

the exponso ol the residuary legatees. — 
BomTKR (1905), 25 C. L. T. 455; 
6 0. W. K. 300 ; 10 O. L. R. 591.— 

vAN* 

g. Amount actually distributed — On 
final distribution.] — The duty payable 
ou the final distribution would be 
on the amount actuaUy distributed, 
whether incmastid by accumulation 
or by the rise in value of lands or 
securities or decreased by loss. — A -G 
«. Cameron (1897), 28 o. H. 57i.— 
GAN* 

h. Income of property until 

o/ COTPU8.}— Testator )>y his 
will devised his estate to trusUies upon 
tnist to collect the income & apply 
it or such part as the imstees thought 
Ijpneflt of childicn & 
gr^dcMdren for the period of 21 years 

beneficiaries the whole income, with- 
out acciimulations, for the period 
between the end of the 21 vearH a- 

surviving child : 

uImJ income w'as presently 

dSi -Ja snee^ssion 

duty. .^-G. V. Toron’I’o General 

Trusts ^RPN ( 1902 ). 23 c. l 

k. Proems of sale of debentures 

K ^fOatees—Debentures 

not liable.] — Debentures of the Pro- 
vince of Nova Scotia ai-e. bv 
not liable m taxation for provincial’ 
local, or municipal purposes ” in the 


Hub-sect. 2. — Power to raise the Duty. 

’ Supreme Court 

uw",* o '"■ (b). Be : C. 0. E. 

1903, Ord. 2, r. 14. 


T. 

K. 


province ; although the do- 

bontures themselves were not liable to 
the duty cither in the bauds of the 
exors. or of the purchasers, the pro- 
weds of their sale, when passing to 
legatees, were. — L ovitt v. A.-G. for 

23 C. L. T. 212 ; 
33 S. C. R. 350.— CAN. 

l. 1 rojjeriy devised.] — The succession 

under Succession Duty 
Act, 189/, in respect of the real esUte 
J' deceased poi-son, does not form 
part of the testamentary expenses 
VI the decoasod, but is chargeable 
against the difiTcrent properties devised 

“2 B.'c K. 

m. Contingent interest — Value of 
intervening life interest.y-Whevo a will 
gave to D. “ when he becomes the ago 

certain land “ together 
the crop, stock ifc impioinents 
Yvhicli may be thereon at the time of 

rw o force at time of 

tl^th, the tenants for years 

succession duty 
upon the appraised value of the term 

^vv *4 appraised value of the 

^ntingent fee simple going to him 

w EstatkT 11919T‘ 2 

PART V. SECT. 7, BUB-SECT. 2. 

I^xecutor a — Mortgage of testator's 


proprrty.]~iiy pia testator 

appointed exors. & directed that the 
ineomp of his estate, until the period 
of distribution, after payluff all 
necessary expenses, should bo used & 
expended by his wife in maintaining 
a home for herself & their children, & 
that when the period of distribution 
arnvod, the corpus of the estate should 
bo divided between his wife & throe 
cliildron i id eld ,* an order was pro- 
perly made by a judge of the Supreme 
Court, upon the application of the 
exors., authorising them to borrow 
on the security of a mortgage of 
testator 8 property, a sum which was 
required to pay succession duties. — 
Re Elliot (1917), 41 O. L. R 276- 
13 0. W. N. 266 40 D. L r! 649.- 

OAIM. 

o. Trustees Duty dL' expenses — 
Not costs of application to court .] — 
Irustcos, acting xmder a wiU, having 
paid succession duties due on the death 
applied to the ct. for 
authority under Flnaut* Act, 1894, 
s. 9 (5), & Bucoesslon Duty Act, 1853, 
8. 44, to grant a bond & disposition in 
security over the property for the 
amount of the duty so paid & the 

' *. Held: the trustees were 
ontltl^ to authority to charge the 
property for the duty paid & also for 
the expenses incurred in settling the 
duty, hut not for the costs of the 
application. — Harris’ Tbustkics v. 



Part V.— Succession Duty. 
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Sub-sect. 3. — Limitation of the Charge op 

Duty. 

See 1863 Act, ss. 42, 52 ; 1889 Act, s. 12 (1), (3). 

862. Plene administravit by executor — With* 
out notice of claim for duty — Right of retainer for 
personal debt.]— —A debt in respect of which an 
exor. has exercised his right of retainer must be 
treated as a debt paid by him, & not as money 
remaining in his hands. Where an exor. has, 
without notice of any claim for succession duty, 
fully administered his testator’s estate, retaining 
a portion of the assets in payment of a debt to 
himself, a subsequent claim for succession duty 
cannot be enforced against the portion of the 
assets so retained by the exor . — He Fludyer, 
WINGFIBIJJ V. Erskinb, tl898J 2 Ch. 602 ; 67 
L. J. Ch. 620 ; 79 L. T. 298 ; 47 W. It. 5. 


Sub-sect. 4. — Bequest Free of Duj y 

Src Sect. 8, sub-sect. 7, anle. 


Sect. 8.— INTEREST. PENALTIES AND PRO- 
CEEDINGS. 

Sub-sect. 1. — Interest. 

See 1896 Act, s. 18 (2). 

863. Failure of trustee to pay duty — Reimburse- 


ment of successor — Liability of trustees.] — Brown 
V. Smith, No. 848, ante. 

864. Liability of husband of guardian 

of successor.] — Brown v. Smith, No. 848, ante. 


Sub-sect. 2. — Penalties. 

See 1858 Act, s. 46 ; Inland Revenue Act, 1868 
(c. 124), s. 9. 


Sub-sect. 8.— Proceedings. 

See 1853 Act, ss. 45, 50 ; 1865 Act, sa. 55, 56, 
58, 63, 64. 

865. Petition of appeal against assessment — 
Dispute as to amount due — Right of petitioner to 
begin.] — Re De Lancey (1869), L. R. 4 Exch. 
827 ; 21 L. T. 68 ; sub nom. De Lancey v. Inland 
Revenue Comrs., 38 L. J. Ex. 198, ii. ; 17 W. R. 
861. 

866. Right of Crown to begin.] — lie 

(jiREENWooD, No. 459, ante. 


Sect. 9.— REPAYMENT OF OVERPAID DUTY. 

See 1858 Act, ss. 87, 40. 


Harris (1904), 6 F. (Ct, of Scss.) 

470.— SCOT. 

p. Provision hy court for payment 
of duty.] — Ewing’s Trustees v, 
MatRieson (1906), 44 Sc. L, K. 12. — 

SCOT. 

PART V. SECT. 8, SUB-SECT. 3. 

q. Petition of appeal against 
assessment — Right of provincial 
treasurer to ai^eal.] — Appeal by the 
Treasurer of the Province of O, from 
a judgnnent or decision of the judfe-'o 
of the Surrogate Court of W., under 
Succession Duties Act, R. S. O. 1897, 
c. 24, 8. 9, & cross-appeal by the 
executors of the will of Q. H. from the 
same decision. The surrogate judge 
assessed the value of the estate of G. R. 
at $197,162.27, upon an appeal from 
the appraisement & assessment by the 
sheriff under sect. 7 of the Act : — 
Held : sect. 9 of the Act included the 
Provincial Treasurer so as to give him 
the right to appeal ; & such appeal 
was not limited to the grounds ex- 

ressly stated, the whole appraisement 
eiug open to appeal ; & the appeal 
being for an amount in excess of 
$10,000 there was a further appeal 
to a Judge of the High Coui’t. — Re 
Roach (1904), 0 O. W. R. 189 ; 10 
O. L. R. 208.— CAN. 

r. Payment of costs by the Crown.] 

‘ — Under the power contained in 
Stlocossion Duties Act, 1893, s. 41, 
“ to make such order .... as shall 
soem Just,” the ct. on appeal may order 
the Registrar of Probates, representing 
the Crown, to pay the costs of a success- 
ful applt. Regulation 22, made under 
Succession Duties Act, waives the 
prerogative whoreby costs may not 
00 given against the Grown. — Re 
Sutherland (1914), S. A. L. R. 37 4< — 

Aus. 

». .} — In lltigatiQn under 


Succession Duty Act express power is 
given to the High ct. to deal with the 
costs ; where the trustees of an estate 
had paid, or were ready to pay, all the 
duty which could properly be claimed 
against it, they wore held entitled 
against tbo Crown to the costs of a 
special case & an action by the A.-G. 
to recover higher duties ; but only 
one sot of costs was allowed to the 
trustees & beneficiaries. — A.-G. v. 
Toronto General Trusts Corpn. 
(1903), 23 C. L. T. 194 ; .V O. L. R. 
607 ; 1 O. W. R. 807 ; 2 O. W. It. 
271.— CAN. 

t, .]■ — In an appeal from a 

judge’s decision on an application 
under Succession Duty Act, s. 43, to fix 
the succession duty taxable on an estate, 
the ct. has no power to order costs 
against the Crown, as tho Crown 
applies. — Re Van Horne Estate 
(No. 2), [1919] 3 W. W. R. 598 ; 47 
D. L. U. 529.— can. 

a. Jurisdiction of surrogate regis- 
trar.] — When the provincial treasurer 
& tho parties iuterested do not agree 
as to the succession duty payable, 
tho question must be settled by the 
tribunal appointed by the Act, namely, 
the surrogate registrar, with the tight 
of appeal given by tho Act. The high 
ct. has no jmisdiction to decide tho 

Q uestion in a stated case. — A.-G. v. 
Jamkron (1899), 26 A. R. 103.— CAN. 

b. Fund in court — Succession duty 
— Priority of claim for.] — An extrix, 
named in the will of deceased who died 
domiciled in Saskatchewan brought 
action on demand notes given to 
deceased by deft., a co. incorporated 
in Alberta, & carrying on business 
there only. Tho action was brought 
in Alberta. & before probate was 
obtained either in Saskatchewan or 
Alberta. Deft, did not deny the debt, 
but questioned pltf.’s right to receive 


money which it paid into ct. Probate 
was issued in Saskatchewan after 
defence was filed, but there was never 
any ancillary probate in Alberta. 
An order of the Master giving pltf. 
leave to enter judgment & costs of suit, 
except of application for judgment, 
was varied as to costs & debt, given 
costs of appeal ; the judgment to 
stand in favour of pltf. for the moneys 
in ct. without costs, but no payment 
out to be made until a judge is satisfied 
that the Troasu^ Department has no 
claim for succession duties. — Torguson 
r. Wayne Supply Co., Ltd., [1916] 
2 W. W. R. 875.— CAN. 


PART V. SECT. 9. 

0 . By executors — Duty paid in 
ignorance of claims against estate .] — 
Where exors., erroneously 8c in ignor- 
ance of tho existence of claims, over- 
valued tho estate & paid succession 
duty for which tho estate would not 
have been liable had tho amount of such 
claims been deducted therefrom, they 
wore held entitled to recover back from 
the Crown the amount of the duty 
wrongly paid. — Ross v. R. (1900), 32 
O. R. 143; ajsrd. 1 O. L. R. 487.— CAN. 

d. Annuity — Duty payable 

in instalments.] — Testator gave an 
annuity to IVIrs. A. The exors. paid 
the whole of tho succession duty at 
once & obtained a release thereof. 
Mrs. A. died before receiving 4 annual 
instalments, & the exors. brought an 
action against the provincial treasurer 
to recover under Sucoessloil Duty Act, 

s. 1 1 , tho amount of succession duty paid 
in excess to what would have boon 
required had they paid according to 
annual payments ; — Held : petitioners 
could not recover. — Bethunk v. R. 
(1912), 21 O. W. R. 559 ; 3 O. W. N. 941 ; 
26 O. L. R. 117 ; 4 D. L. R. 229.— CAN. 
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Part VI. — Probate Duty. 


Note.— //t ihvi Pari Probate 1801 

(c. 86), Probate and Legacy Duties Act, 1^08 (c. 1^0)) 
Stamp Act, 1815 {c. 184), Court of Probate Act, 
1857 (c. 77), Probate Duty Act, 1859 (c. 30), Probate 
Duty Act, 1800 {c. 15), Probate Duty 1861 

(c. 92), Revenue Act, 1862 (c. 22), Revenue {No. 2) 
Act 1864 (c. 50), Crown Suits, etc. Act, 1865 (c. 104), 
Inland Revenue Act, 1868 (c. 124), Customs and 
Inland Revenue Act, 1880 (c. 14), Customs and 
Inland Revenue Act, 1881 (c. 12), Reven^ Act, 
1884 (c. 02), Revenue Act, 1889 (c. 42), Finance 
Act, 1894 (c. 30), Finance Act, 1896 (c. 28), 
refcTred to as 1801 Act, 1808 Act, 1815 Act, 1857 
1859 Act, 1860 Act, 1861 Act, 1862 Act, 1864 
1865 Act, 1808 Act, 1880 Act, 1881 Act, 1884 
, 1889 Act, 1894 Act, 1896 Act respectively. 


Sect. 1.— IN GENERAL. 

See, now, 1894 Act, ss. 1, 21 (2). 

867. Whether duty merged In estate duty— 
Effect of 1894 Act.] — Winans d. A.-G., No. 1, ante . 

868. Definition.] — Probate duty in England is 
a stamp duty payable upon the value of the pro- 
perty the subject of the probate at the tune it is 
granted. — Bell v. Master in Equity of the 
Supreme Court of Victoria (1877), 2 App. Cas. 
560 ; 36 L. T, 930, P. C. 

AnTwtation : — Mentd. Armytage v. Wilkinson (1878), 3 

App. Cos. 355. 

869. Where title of personal representative in 
issue — Duty must be paid to cover sum to be 
recovered.] — If an administrator shows that he 
sues for a greater value than is covered by the 
ad valorem stamp of his letters of administration, 
he shows his administration to be void, & cannot 
recover, although he sues for a doubtful claim ; 
he must prove his administration, for that con- 
stitutes his title to recover, <fc it will not suffice 
to sue out new letters of administration on a larger 
stamp after he has obtained judgment. — H unt v. 
STEVEN.S (1810), 3 Taunt. 113 ; 128 E. R. 46. 
Annotations FoUd. Carr v. Roberts (1831), 2 B. & Ad. 

S)05. Consd. A.-(t. V. Hope (1834), 1 Cr. M. & R. 530 ; 

A.-G. V. Bouwone (1838), 4 M. & W. 171. Reid. A,-G. v. 

Brunning (1800), 8 H. L. Cas. 243 ; lie Rowe, Jacobs v. 

HDid (1880), 60 L. T. 596. 

870. Effect of subsequent payment of 

duty.] — A. sued out a commission of bkpt. against 
B. upon a debt due to him as exor., but the probate 
of the will had an insufficient stamp. Afterwards, 
however, a suificient stamp being affixed ; — Held : 
it was sufficient to support the petitioning creditor’s 
debt, in an action by the assignees. 

Numberless instances have occurred in which a 
party has been nonsuited, because the deed, under 
which he claimed a right of action, has had an in- 
sufficient stamp ; but it has never been contended 
that, after a valid stamp has been put upon it, he 
has not had, by retrospection, a good right of 


action (Gibbs, L.C.J.).— Rogers v. James (1810), 
7 Taunt. 147 ; 2 Mai’sh. 425 ; 129 E. R. 69. 
Annotations: — ^Reld. Burton v. Klrkby (^ 16 ), 7 Ta^mt. 

174 ; Re Drakeley, Ex p, Paddy (1818), 3 Madd. 241 , 

Rose V. Tomblinson (1834), 3 Dowl. 49. 

371 , .] — A pltf. sued to recover 

a large unliquidated sum due to her testatrix, but 
the stamp on the probate did not cover the amount 
claimed i—IIcld : pltf. could not obtain a decree 
even for accounts & inquiries, until the probate 
had been properly stamped. The cause stood 
over, <fc the comrs. stamped the probate & gave 
credit for the duty. — H oward v. Prince (1847), 
10 Beav. 312 ; 9 L. T. O. S. 350 ; 60 E. R. 602. 

872. .] — Semble : a p^iy suing as 

exor. or administrator cannot sustain proceedings 
to recover a larger sum than that upon which the 
probate duty is calculated. — JoNES v. Howells 
( 1843), 2 Hare, 342 ; 12 L. J. Ch. 365 ; 67 E. B. 
141 ; ajfd. (1845), 15 L. J. Oh. 115, L. 0. 
Annotations : — CSonsd. Lord r. Oolvin (1867), L. R. 3 Eq. 

737. Mentd. Parker v. Carter (1845), 4 Haro, 400 , 

Wilkinson r. Fowkes (1851), 9 Haro, 193. 

873 . .]-_A.-G. V. Brunning, No. 

870, post. ^ ,, 

874. Property of uncertain value — Depending 
on result of action — Probate to two executors In 
different amounts.] — One of two exoi's. proved the 
will, swearing the property, the amount of which 
depended on the result of a pending suit in 
Chancery, under a certain amount, & paid the duty 
thereon. The other exor. was allowed to take 
probate, sw'earing the property under a smaller 
amount . — In the Goods of Bell (1871), L. It. 2 
P. & D. 247 ; 40 L. J. P. & M. 07 ; 25 L. T. 163 ; 
36 J. P. 376. 

875. insufficiency of stamp — Effect on validity 
of probate.] — Probate having been granted it 
justified the exors. in administering the whole 
estate & the insufficienejr of the stamp, if proved, 
would not affect its validity, though, whilst in- 
sufficiently stamped, its admissibility in evidence 
might be affected (Hawkins, J.).— A.-G. v. 
Smith, [1892] 2 Q. B. 289 ; 66 L. T. 857 ; 50 
J. P. 758 ; 40 W. R. 071 ; 8 T. L. R. 026 ; 36 

Sol, Jo. 557 ; affd>^ [1893] 1 Q. B. 239, O. A. 

A 'wt'nnfnHnn MATild. Wallon «. Lister. (18941 1 Q. B. 312, 


Sect. 2.— SUBJECT MATTER OF CHARGE. 

Sub-sect. 1.— “ Estate or Effects.” 

A. Personal Estate. 

876. All personalty recovered by virtue of 
probate — Whether legal or equitable.] — All moneys 
recoverable by the exor. by virtue of the probate, 
in whatever form recovered, whether through the 
agency of a ct. of equity or a ct. of law, are part 


PART VI. SECT. 1. 

e. Property of uncertain, value — 
Interim assessment — Ayreemenl for final 
adjustment.] — J. T. died intestate, & 
pltfs. were appointed administrators. 
The deceased’s estate consisted largely 
of station properties & it was found 
impossible to value it satisfactorily in 
oooordanoe with Succession & Probate 
Duties Act, 1892. An interim assess- 
ment was then made, & duty was paid 
on that basis, it beiiig agreed that a 
final adjustment should be made after 
the whole estate in Queensland had 


been realised. The estate having 
realised less than the estimated value, 
pltfs. sued for a refund : — Held : the 
making of this agreement was within 
the express powers of the Com- 
missioners under Succession & Pro- 
bate Duties Act, 1892, s. 39 ; & within 
the general powere of the govt. — 
Queensland Trustees, Ltd. v. 
Fowlbs (1910), 12 C. L. 11. 111.— 
AUS. 

f. .] — A brother, iu 1880, made 

a deed of gift of real & personal 
property to his two sisters, subject 
to a power reserved to him to revoke 


the gift at any time, wholly or in part, 
by deed or will. In 1888, whilst the 
brother was still alive, one of the sisters 
made a deed of gift to the other of all 
her Interest in the gift from the brother. 
The brother subsequently died without 
having revoked his gift : — Held : as 
the value of the interest made over by 
the one sister to the other iu 1888 was 
able of estimation, the deed of 

S rom the one to the other was not 
to duty under Deceased Peraons’ 
Estates Duties Acts, 1881 & 1886. — 
Re Davonport to Randall (1898), 
17 N. Z. L. It. 84.— N.Z. 
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of the estate & effects of testator & are liable to 
probate duty. 

A., the owner of an estate, entered into a con- 
tract for the sale of it. Part of the purchase- 
money was paid as in his lifetime. The contract 
contained stipulations to the effect that certain 
alterations might be made in the formal agreement 
drawn up on the original contract, &, as the pur- 
chaser was a ward of ct., that the contract should 
be void if not approved by the Lord Chancellor. 
There were also articles as to the contract being 
rescinded through the act of the parties on the non- 
payment of the purchase money, etc. Some 
alterations were made in the original contract; 
testator had a good title ; he died ; & after his 
death the formal approval of the contract was 
given by the Ct. of (>'h. : — Held : the purchase- 
money was to be deemed part of the “ estate & 
effects ” of testator within 1815 Act, sched., part 3, 
& was liable to probate duty. 

A stamped probate or letters of administration 
to cover the sum to be recovered, is always 
necessary where the title of the exor. or adminis- 
trator is put in issue (Lord Wensleydale). 

The sum to be recovered in case of death by 
negligence [under Fatal Accidents Act, 1816 
(c. 93)], certainly would not be subject to probate 
duty, for it is not made pai-t of the estate of the 
deceased (Lord Campbell, C.). 

Mtge. money now recovered by an exor., by the 
aid of a ct. of equity, would certainly bo assets 
& liable to probate duty (Lord Campbell, C.). — 
A.-G. V. Brunning (1800), 8 H. L. Cas. 213 ; 30 
L. .T. Ex. 379 ; 3 L. T. 30 ; 0 .lur. N. S. 1083 ; 
8 W. 11. 362 ; 11 E. R. 121, 11. L. 

Annotations : — ^Ezpld. lie Do Lancoy (1870), L. R. 5 Exch, 
102. Consd. Forbes r. Stovou, Mackenzie v. Forbes 
(1870), L. 11. 10 Eq. 178. Refd. Lord v. Colvin (1867), 
L. 11. 3 Eq. 737 ; Perry’s Exors. v. R. (1868), L. R. 4 
Exch. 27 ; A.-G. v. Lomas (1873), L. R. 9 Exch. 29 ; 
A.-G. V. Ailesbury (1887), 12 App. Cas, 672 ; O'Grady v. 
Wilmot, 11 910 J 2 A. C. 231 ; lie Scott, Scott v. Scott, 
[1916] 2 Ch. 208. Mentd. A.-G. v. Partinffton (1864), 
3 H. & C. 193 ; Re Capdoviello (1864), 11 L. T. 89 ; A.-Q. 
V. Hubbuok (1884), i3 Q. U. D. 275 ; New York Breweries 
Co. V. A.-G. (1898), 79 L. T. 568 ; Re Pow'cr, Re Stone, 
Acworth V. Stone, 11901] 2 Ch. 659 ; Re Dixon, I’enfold v. 
Dixon, [1902] 1 Ch. 248 ; Re Lyne’s Settlnit. Trusts, Re 
Gibbs, Lyno v. Gibbs, [1919] 1 Ch. 80. 

877. At date of death or subsequently.] — 

Lord v. Colvin, No. 927, post. 

PART VI. SECT. 2, SUB-SECT. 1.— A. 

8781. Fund appointed under general 
pou’er.]— Property over which a de- 
ceased person had at the time of his 
death a general power of appointment 
hy will Is liable to probate duty under 
Administration & Probate Act, 1903, 

8. 13. — Wkbb t). McCracken (1906), 

3C. L. R. 1018.— AUS. 

g. Fund appointed under special 
2 )ou>er.\ — New South Wales Stamp 
Duties Act, 1898, s. 49 (2) A (a), does 
not apply to property over which a 
deceased person has only a special as 
distinguished from a general power of 
appointment by will. — Stamp Duties 
COMR. V. Stephen, [1904] A. C. 137. — 

AUS. 

h. Mortgage debt — Mortgaged lands 
outside the colony.] — Testator, resident 
& domiciled in victoria, agreed to lend 
£25,000 to a person then & at the 
time of testator’s death domiciled 
& resident in N.S.W. The debt was 
secured by two mtges. over laud In 
N.S.W. which were subject to the pro- 
visions of 26 Viet. No. 9 of that 
Colony. At the death of testator, the 
prinolpal sum together with certain 
accrued interest was due & payable 
to testator in Victoria : — Heui : the 
prinoipal sum scoured by the mtges., 
together with the accrued interest 
thereon, were not subject to the pay- 
ment of probate duty in Victoria. — 


878. Fund appointed under general power.] — 

Where testator having a general power of appoint- 
ment over a fund exercises it by will, probate 
duty must be paid in respect of the fund. — Palmer 
V. Whitmore (1832), 6 Sim. 178 ; 68 E. R. 304. 
Annotations : — ^Folld. A.-G. v. Staff (1833), 2 Cr. Sc M. 124. 

Distd. Vaudlest v. Fynmore (1834), 6 Sim. 570. N.F. 

Platt V. Routh (1840), 6 M. & W. 756. 

879. .] — A married woman having a testa- 

mentary power to appoint a fund exercised it in 
favour of her husband, & appointed him her exor. : 
— Held : if the husband claimed the fund as his 
wife’s exor., he must pay probate duty on the 
fund. — Nail v. Punter (1832), 5 Sim. 565 ; 58 
E. R. 447. 

Annotations: — Mentd. Davies v. Hodgson (1858), 25 Beav. 

177 ; Johnson v. Gallagher (1861), 3 De Q. F. Sc J. 494 ; 

London Chartered Bank of Australia v. Lemprifire (1873), 

L. R. 4 P. O. 572 ; Re Armstrong, Ex p. Gilchrist (1886), 

17 Q. B. D. 521 ; Crichton v. Crichton, [1896] 1 Ch. 870. 

880. .] — Testator bequeathed certain 

stock to trustees upon such trusts & subject to 
such powers, etc., as A. should by deed or will 
direct or appoint ; &; in default of appointment, 
upon trust to pay the dividends to A. during her 
life, & after her decease to pay the principal 
amongst her children. After testator’s death A. 
executed a deed according to the mode described 
by the will ; by which, after reciting that she was 
desirous of executing the power, she directed the 
trustees t<4 transfer the fund to herself &; a now 
trustee, upon such trusts & subject to such powers, 
etc., as A. should by any deed, with or without 
power of revocation & new appointment, or by 
her last will, direct & appoint, with certain 
limitations over in default of appointment, similar 
to those contained in the will ; in pursuance of 
which deed the fund was transferred into the names 
of A. & the new trustee. A. afterwards, by will 
by virtue & in execution of that power, appointed 
the fund to be transferred to certain persons, in 
trust that the same might be consolidated with & 
become part of her residuary estate, & follow the 
dispositions thereof thereinafter mentioned : — 
Held, : the deed executed by A. being an exercise 
of the power under the original will, the property 
thereby became liable to Ikt debts, & became her 
personal estate, in which she had a beneficial 
interest, & consequently was liable to the payment 

payable in Victoria ; such promissory 
notes had boon given for partnership 
purposes to testator by a partnei'shlp 
cairyiRK on business solely in New 
South Wales, of which partnership the 
testator was a member • — Held : the 
promissory notes wore assets. Sc liable 
to probate duty. — Shaw & Maokinnon 
V. R. (1895), 21 V. L. R. 338.— AUS. 

o. Shares in company incorporated 
outside the colony.] — Probate duty 
is not payable in respect of shares 
in a mine, such mine being situated in 
N.S.W., but incorporated & registered 
In Victoria. — He Dalqlibh (1889), 19 
N. S. W. L. R. 256 ; 6 N. S. W. W. N. 
100.— AUS. 

p. Settlement on trusts taking effect 
after testator's death — Trusts taking 
effect during testator's lifetime.] — 
A settlement containing trusts to 
take effect during the lifetime of the 
testator as well as trusts to take effect 
after his death is within Act No. 1060, 
s. 112, & is liable to duty. — ^Whiting 
V. Thompson (1903), 29 V. L. R. 89. — 
AUS. 

q. .] — Rosenthal V. Rosenthal 

(1910), 11 O. L. R. 87.— AUS. 

r. .] — New South Wales 

Stamp Duties Oomrs. v. Perpetual 
Trustee Oo., Ltd. (1915), 21 C. L. R. 
89.— AUS. 

•. .1 — Re Fairfax's Settle- 


Re Currie’s Will (1899), 25 V. L. R. 
224.— AUS. 

k. .]— Testator, by his will, 

directed that certain charges vested iu 
him should merge in his real estate : — 
Held : probate duty was payable on 
the charges. — Re Nunn’s Estate, 
[1891] 1 1. R. 252.— IR. 

l. Personalty in the colony — 
Testator domiciled in England .] — 
Testator died domiciled iu Scotland 
possessed of bills of exchange secured 
by mortgage of station property in 
this colony. Probate of the will was 
granted by the Supreme Ct. to the 
executors : — Held : the prothonotary 
was right in refusing to issue the 
probate unless probate duty were paid 
on the personalty in the colony. — Re 
Rutherford (1882), 3 N. S. W. L. R. 
176.— AUS. 

m. Shares on local register .] — 

Shares upon the local register of the 
Union Bank of Australia, Ltd., are 
liable to probate duty in Victoria. 
The test of liability of any property 
to probate duty in Victoria is whether 
title Is or has to bo made there. — 
Power v. R. (1886), 12 V. L. R. 50. — 
AUS. 

n. Promissory notes payable in 

the colony.] — Testator, who died domi- 
ciled in Victoria, was at the time of his 
death the holder of promissory notes 
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Estatje and Other Death Duties. 


Sect. 2 . — Subject matter of charge: Suh-aect. 1, A. 
B. ; aub-aecta. 2 3.] 


of probate duty. — A.-G. v. Staff (1833), 2 Cr. & M. 
124 ; 4 Tyr. 14 ; 3 L. J. Ex. « ; 149 E. B. 700. 
Annotations ; — Distd. Vaudlest u. Fynmoro (1834), 0 Sim. 
570. Dbtd. Platt r. Routh (1840), 6 M. & W. 75(J. Eefd. 
Ewart V. Ewart (1853), 1 Eq. Itcp. 536. 
ggl. .] — Testator gave to A. a power to 

dispose, by her will, of £.5,000, part of his estate, 
on which probate duty was paid. A. exercised the 
power by her will : — Held : probate duty was not 
again payable in respect of the £5,000 . — Vandiest 
V, Fynmore (1834), 6 Sim. 570 ; 68 E. B. 707. 


Annotation : — Consd. Platt v. Routh (1840), 6 M. & W. 756. 

882. .] — Drake v. A.-O., No. 337, ante. 

See, now, 1800 Act, s. 4. 

883. Mortgage debt recovered.] — A.-G. v. 

Brunning, No. 876, ante. 

884. Purchase-money — Contract completed after 
death of testator.] — A.-G. v. Brunning, No. 876, 

ante. 

885. Not money received under Fatal Accidents 
Act, 1846 (c. 93).] — A.-G. v. Brunning, No. 876, 

ante. 


B. Real Estate — Conversion. 

886 . Not iiable to duty — Profits of duties from 
ilghthouse.] — A.-G. v. .Iones, No. 373, ante. 

887. Effect of notional conversion.] — As to the 

right of the Crown to probate duty on realty of a 
deceased party impressed, in equity, with the 
character of personalty. 

S. convoyed fee-simple estate, upon trust by 
sale, etc., to pay certain debts, & the residue to 
himself, his exors., administrators, & assigns, 
without any equity thereon in favour of his heirs 
or real representatives, notwithstanding the estat^J 
might remain unconverted at the time of his 
death. The estate was sold after his death : — 
Held : no part of the produce was liable to probate 
duty. — Matson v. Swift (1845), 8 Beav. 368 ; 14 
L. J. Ch. 351 ; 5 L. T. O. S. 405 ; 0 Jur. 521 ; 50 
E. II. 144. 

tinnotaiions PoUd. Cust^nce v. Bradshaw (1845), 4 Hare, 

315. Distd. A.-G. V. Bninning (1860), 8 H. h. Cas. 243. 

Consd. He De Lancey (1870), L. R. 5 Exch. 102. Distd. 

A.-G. V. Lomas (187.3), L. R. 9 Exch. 29. Dbtd. A.-G. v. 

Ailosbury (1887), 12 App. Cas. 672. Retd. Forbes t>. 

Steven, Mackenzie v. Forbes (1870), L. K. 10 Eq. 178; 

A.-G. V. Hubbuck (1884), 13 Q. B. D. 275. Slentd. 

Myers v. Perigal (1852), 2 De G. M. & G. 599 ; A.-G. v. 

Partmf?t<m (1862), 1 II. & C. 457 ; Lord v. Colvin (1867), 

L. U. 3 E(i. 737. 

888. Partnership realty.] — The share of a 

deceased partner in the freehold & copyhold 
estates of the partnership is not personal estate 
for the purpose of being included in the value or 


amount in respect of which probate duty is pay- 
able. — CusTANCB V. Bradshaw (1845), 4 Hare, 
316 ; 14 h. J. Ch. 358 ; 9 Jur. 486 ; 67 E. B. 069. 

Annotations ; — Distd. A.-G. v. Bnmnlng (1860), 8 H, L. Cas. 

243 ; A.-G. v. Lomas (1873), L. R. 9 Ex. Ch. 29. Ovcrd. 

A.-G. V. Hnblmek (1884), 13 g. B. D. 275. Refd. He D© 

Lanoey (1870), L. R. 6 Exch. 102 ; Forbos v. Steven* 

Maokonzie v. Forbos (1870), L. H. 10 Eq. 178. Mentd. 

Myers v. Porigal (1852), 2 De G. M. & G. 599. 

889, .] — The shares of partners in 

realty forming part of the partnership must bo 
regarded as personal estate in the absence of any 
binding agreement between the partners to the 
contrary ; & probate duty is payable on a deceased 
partner’s share in such realty, irrespective of the 
question whether or not there is in the event any 
actual conversion into personalty. — ^A.-G. v, 
Hubbuck (1884), 13 Q. B. D. 276 ; 53 L. J. Q. B. 
146 ; 60 L. T. 374, C. A. 

Annotations : — ^Apld. A.-G. V. Ailosbury (1887), 12 App. Cas. 

672. Distd. He, Grimthorpe, Beckett v. Grimthorpe, 

[1908] 2 Ch. 675. Mentd. He Glassiugton, Glassingrton r. 

Follett, [1906] 2 Ch. 305 ; Talbot u. Jevers, [1917] 2 Ch. 

363. 

890, Exercise of option to purchase.] — 

Lord v. Colvin, No. 927, post. 

891, ,] — Under partnership arts, an 

option was given to purchase real estate, upon 
which the partnership business was carried on, & 
which was the private property of A., one of the 
partners, within six months from his death. By 
the will of A. the period of option was extended 
to three years. The option was not exorcised 
until after the six months had expired : — Held : 
as the option was not exercised within the period 
limited by the arts., there was no converaion at 
the time of A.’s death ; &, therefore, the purchase- 
money arising from the sale of the real estate was 
not liable to probate duty . — Re Goodall, Good- 
all V. Goodall (1895), 65 L. J. Ch. 63 ; 73 L. T. 
379 ; 44 W. B. 70 ; 40 Sol. Jo. 10 ; 13 B. 870. 

892, Direction for sale — Failure of trusts 

& death of heir before sale.] — A.-G. v. Lomab, No. 
361, ante. 

893, .] — In the Goods of Gunn, No. 362, 

ante. 

894 , Money of lunatic Invested in realty 

by court — Direction that it should be treated as 
personalty.]] — Money of a lunatic was invested by 
his committees, by order of the lords justices 
having jurisdiction in lunacy, in purchases of 
lands, which under their lordships’ direction were 
conveyed to the committees, “ their heirs & 
assigns, upon trust for ” the lunatic, “ his exors., 
administrators, & assigns ” with a declaration 
that the lands so conveyed, & all others to be pur- 
chased in lieu of them under any exercise of 


mknt, Ex j). Stamps Comrs. (1915), 16 

S. R. N. S. W. 02.— AUS. 
t. 


— •] — Duty is payable 
respect of snch property as is co 
prised In a settlement at the date 
the settlor’s death & would have hi 
liable to probate duty In Victo 
had it belonged to the settlor at t] 
date.— Victoria Taxks CJomr. 
CUBKIE (1916), 21 C. L. R. 157.— A1 
a. Hesidvary estate — lieqmat 
under covenant in marr iage settlement. 
A,, by a codicil to his will, bequeatl 
to the trustees of his marriage seti 
rnent, the sum of 4'20,000, to be b 
by them upon tlio trusts of the soti 
ment, & he left & bequeathed to th 
the residue of his resil & personal p 
perty, upon the trusts in the set I 

g ent declared as to his residue 
eld : the amount of the residue of 2 
estate did not constitute a debt < 
by him at his death, under 44 v 
0 . 12, & the residue formed part of 
estate & efteets of tho testator, 
^ was, as such, subject to probate du 


— A.-G. u.Murrax (1887), L. R. 20 Ir. 
124.— IR. 


b. Not compensation money — Pre- 
sented by grand jury to widow o f murdered 
peace officer .] — Money presented by a 
grand jury to the irtoow & personal 
representative of a peace offloer 
murdered in the discharge of his duty, 
as compensation for her loss Is not 
assets of the deceased husbands. — 
Re Martin (1889), L. R. 23 Ir. 413. — 
IR. 


PART VI. SECT. 2, SUB-SECT. 1.— B. 

0 . Effect of notional conversion — 
Samngs from real estate — Invested in 
real cstote.) — Savings from large en- 
tailed estates Sc other property, 
amounting to £66,000, which h^ 
been invested by tutors in heritage 
in name of the pupil, & which on ms 
death descended to the next in kin as 
oxecutry are liable to Inventory duty, 
M part of the pupil’s persons estate 
Sc efleots. — ^Advocate-Genkbal v. 
Anstruther (1850), 18 Dunl. (Ct. of 


Scss.) 450.— SOOT. 

888 1. Partnership realty. 

Lord Advocate v. MACTARLANB’fl 
Trustees (1893), 31 Sc. L. R. 357. — 

SCOT. 


d. Land transferred in lifetime of 
testator — To evade death duties.}-^ 
Where testator. In his Ufetime made 
voluntary transfer of land to his 
children in order to avoid the pro- 
visions of Land Tax Act, 1887 
Held : such trsmsfers were evidenoe 
of a oonstructlve intent to evade the 


payment of duty under “ Duties on the 
Estates of Deceased Persons Statute. 
1870”; such lands formed part oi 
his estate at death Sc were liable to 

f rebate duty. — F inlay v. R. (1889), 
6 V. L. R. 212.— AUS. 


•. Testator’s land outside the 
colony — Purchase money payable within 
the colony .] — Where a testator who died 
domioUed out of V. had entered into a 
simple contract to sell his laud situate 
out of V. to a purchaser resident within 
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certain powers of sale & ro-investment which wore 
contained in the deed, should “to all intents & 
purposes be considered as part of the personal 
estate of “ the lunatic. Upon the death of the 
lunatic, who never recovered : — Held : the value 
of the lands was part of the personal estate of the 
lunatic at his death, & liable to probate duty. 

Although the Probate Ct. never recognised the 
doctrine of equitable conversion, a different view 
is now taken in the Probate Division (Lord 
Macnaghten). — A.-G. V. Ailesbury (Marquis) 
(1887), 12 App. Cas. 672 ; 67 L. J. Q. B. 83 ; 68 
L. T. 192 ; 30 W. R. 737 ; 3 T. L. R. 830, H. L. 
Annotations: — ^Refd. A.-G. v. Dodd, [1894] 2 Q, B* 150. 

Mentd. Re Cleveland’s Settled Estates, [1893] 3 Ch. 244 : 

Re Gis^ [1904] 1 Ch. 398 ; Re Alston, Sinclair v. Willos, 

[1917] 2 Ch. 226. 

5ee, generally. Equity, Vol. XX., pp. 336 et 
seq. 


Sub-sect. 2. — Grants in Chain op Title — 
Cumulative Duties. 

Exceptions from charge of duty.] — See Sect. 3, 
'post. 

895. Bequest to tenant for life — Or to personal 
representative — Default in appointment.] — Per- 
sonal estate was bequeathed to several persons 
successively for life, with remainder as one of 
them, who was a married woman, should appoint, 
& in default of appointment, “ unto & for the 
benefit of her exors. or administrators.” The lady 
having died without making any appointment : — 
Held : the tiTist fund formed part of her estate ; & 
her husband having survived her, <& become en- 
titled to it, it was liable to probate duty & legacy 
duty, as forming part of liis estate, as well as to 
probate duty, as forming part of the estate of the 
wife. — A.-G. V. Malkin (1846), 2 Ph. 64 ; 1 Coop. 
temp. Cott. 237 ; 16 L. J. Ch. 99 ; 9 L. T. O. S. 
69 ; 10 Jur. 966 ; 41 E. R. 866, L. C. 

Annotations ; — Consd. A.-G. v. Partington (1864), 3 H. & C. 

193. Refd. A.-G. V. Maxwell (1800), 2 L. T. 334 ; A.-G. 

V. Cloavo (1873), 31 L. T. 80. Mentd. Morris v, Howes 

(1840), 10 L. J. Ch. 121 ; Mozley v. Alston (1847), 4 Jty. 

& Can. Cas. 630 ; Mackenzie r. Mack(!nzie (i851), 3 Mac. 

& G. .559; Long v. Watkinson (1852), 1 7 Beav. 471; 

Re Crawford’s Ti^ts (1854), 2 Drew. 230 ; Re Morgan’s 

Trusts (1854), 2 W. It. 439 ; Re Seymour's Trusts (1859), 

28 L. J. Ch. 705 ; Re Clay, Clay v. Clay (1885), 54 L. J, Ch. 

648; Re Ware, Cumberlege r. Cumborlege-Waro (1890), 

45 Ch. D. 209. 

896. Bequest to legatee dying In testator’s 
lifetime — Liability of executors of legatee.] — 

Perry’s Extjcutors v. R., No. 924, post. 

897. Or to his personal representatives.] — 

Lord Advocate v. Bogie, No. 386, ante. 

898. .] — A.-G. V. Loyd, No. 387, 

ante. 

899. Devolution of same property from husband 
& wife.] — (1) By the law of England if a married 
woman becomes entitled to the property of a 
deceased relative situated in England & her 
husband takes no step to reduce her rights into 
possession, & she dies, & her husband does not 
take out administration to her & he dies, the child 


of these married persona must take out two ad- 
ministrations, one to his father, the other to his 
mother, on each of which, as on a distinct devolu- 
tion of property, duty is payable to the Crown. 

(2) If this child is domiciled in a foreign state 
where his parents were also domiciled, & empowers 
a person m England to take out administration 
for him, the same course must, under the same 
circumstances, be pursued, even though the 
property when obtained is to be distributed in the 
foreign state, where the law might not require 
this double authority of administration. 

(3) Where such property, no next of kin 
appearing, had been taken possession of by the 
Solr. to the Treasury, who had paid off an the 
debts of intestate, & then paid over the balance 
to the C’rown, & after some years, the claim of the 
next of kin was established, & the Solr. to the 
Treasury ordered to pay over the principal amount 
with interest to the next of kin, the interest as 
well as the principal is chargeable with duty ; the 
rule being that whatever is recoverable by virtue 
of the letters of administration is so chargeable 
& the interest was so recoverable, being in fact 
part of the estate for which administration was 
granted. — Partington v. A.-G. (1869), L. R. 
4 H. L. 100 ; 38 L. J. Ex. 206 ; 21 L. T. 370, 
II. L. ; ajfg. S. C. sub nom. A.-G. v. Partington 
(1864), 3 H. & C. 193, Ex. Ch. 

Annotations: — As to (1) Refd. A.-G. r. Cleave (1873), 31 
L. T. 80. General//. Refd. Lord v. Colvin (1807), L. H. 

3 Eq. 737 ; Bell v. Master in Equity of Supi’eme Court of 
Victoria (1877), 2 App. Cas. 500, Montd. Fleet r. Perrins 
(1809), 9 B. & S. 575 ; In ttte Goods of Harding (1872), 
L. K. 2 P. & D. 394 ; Colquhoun v. Brooks (1888), 21 
Q. B. D. 52 ; Smart v. Tranter (1888), 40 Ch. D. 165 
'I'revor v. Hutchins, [1890] 1 Ch. 844 ; A.-G. v, De Pr6villo 
11900] 1 Q. B. 223 ; A.-G. v. Solborne, [1902] 1 K. B. 388 
Northumberland v. I. B. Coinrs., [1911] 2 K. B. 343; 
Dyson v. A.-G., [1912] 1 Ch. 158 ; A.-G. v. Milne, [1914] 
A. C. 765 ; Drummond v. Collins (1915 b 84 L. J. K. B. 
1690 ; I. R. Comrs. v. Sheflleld & Sotith Yorkshlrt^ 
Navigation Co., [1916] 1 K. B. 882 ; Re Abergavenny, 
Nevillr. 1. B. ('oini*8., [1923] 2 K. B. 18. 


Sub-sect. 3. — Domicil and Situs. 

900. Property must be situate within juris- 
diction of court.] — Probate duty is not payable in 
respect of property in a foreign country belonging 
to testator dying in this country, although the 
property bo brought into & administered in this 
country by the exor. 

It is not the administration of assets that renders 
the probate duty payable but the local situation 
of the assets at testator’s death (Lord Lynd- 
HURST, C.B.). — A.-G. V. Dimond (1831), 1 Cr. & J. 
3,56 ; 1 Tyr. 243 ; 9 L. J. O. S. Ex. 90 ; 148 E. R. 
1458. 

Annotations : — Consd. A.-G. v. Hope (1834), 4 Tyr. 878. 
Folld. A.-G. V. Bouwons (1838), 4 M. & W. 171 ; R. r. 
Stamps & Taxes Comm. (1849), 18 L. J. Q. B. 201. Consd. 
A.-Q. V. Sudeloy, [1896] 1 Q. B. 354. Refd. Arnold v. 
Arnold (1837), S My. & Cr. 256 ; Custanoe v. Bradshaw 
(1845), 4 Hare, 315 ; A.-Q. v. Brunning (1860), 8 H. L. Caa. 
243 ; A.-G. v. Pratt (1874), 43 L. J. Ex. 108 ; A.-G. v. 
Now York Breweries Co., [1898] 1 Q. B. 205 ; Re Scott, 
Scott V. Scott, [1916] 2 Ch. 268. Mentd. Tyler v. Bell 


V., & under the contract the purchase 
money was payable within V., the 
piirchaso money Is V. assets, &, as 
such, is subject to the payment of 
duty in V. by the exors. under the V. 
probate. — Re Millkar (1897), 22 

V. L. K. 542,— AUS. 

PART VI. SECT. 2, SUB-SECT. 3. 

900 i. Property must he situate wiihin 
jurisdiction of court .] — According to the 
true construction & intention ol V. 
Act No. 888 of 1870, a legal personal 
roprosentative In V. should] os regards 
tbo ** personal estate ” of the deceased 


mentioned in soot. 2 (7), state accounts 
only of so much thereof as comes under 
his ooutrol by virtue of his V. probate. 
— Blackwood v. R. (1882), 8 App. Cas. 
82.— AUS. 

900 il, .] — Testator at the time 

of his death was one of two partners 
carrying on business as graziers. The 
property of the partnership consisted 
of two stations In New South Wales & 
two in Queensland. Testator mana^d 
the business, & both partners lived in 
Sydney. The general banking account 
& the general books were kept In 
Sydney, but each station had Its 


separate maneigor, staff, books, & 
records, & banking account. Pur- 
chases & sales relating to each station 
wore kept separate. Profits were 
paid into & losses adjusted from the 
general account in Sydney, & balanoes 
made up half yearly : — field : probate 
duty was not payable on testator's 
share in the partnership business so 
far as it included the Queensland pro- 
perties. — Christian v. Stamps Comrs 
(1915), 15 S. R. N. S. W. 401.— AUS. 

900111. .] — A share in an Indian 

company is not liable for Inventory 
duty in the United . Kingdom. — 
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(1837), 2 My. & Cr. 89; Horvoy v. Fitzpatrick (1854), 
Kay, 421 ; Hincltinpr Co. of Australia v. I. R. Comrs., 
[18971 2 O. B. 179 : I. R. Coiiii-s. v. Muller’s Mai-garino, 
11901] A. C. 217; Rc Scull, Scott r. Morris (1917), 87 
L. J. Ch. 59. 


901 .— — .] — Wliere tcstatoi* dies in this 
country possessed of personal property here & 
also in foreign funds, & the exor. takes out probate 
here & pays probate duty on the amount of the 
property in this country, he is not chargeable with 
the probate duty in respect of the property in the 
foreign funds, although he aftemards obtain such 
property & administer it. — A.-G. v. Hope (1834), 
8 Bli. N. S. 44 ; 2 (^1. & Fin. 84 ; 1 Cr. M. & R. 
530 ; 4 Tyr. 878 ; 5 E. R. 803, H. L. 

Annoiaiions : — ^Folld. A.-O. r. Bouwena (1838), 4 M. & W. 
171 ; I’carso v. Peai-ae (1838), 9 Sim. 430. Consd. Platt 
r. Routh (1840). 0 M. & W. 7.50. Polld. A.-G. v. Pratt 
(1874), L, k. 9 Excl). 140. Consd. A.-O. r. Sudoiey, [1896] 
1 Q. B. 354. Rofd. Arnold r. Arnold (1837). 2 My. & Cr. 
256 ; A.-G. v. HiffJfiua (1837), 2 H. & N. 339 ; Chistance 
V. Bradshaw (1815), 4 Haiv, 315; A.-G. v. Brumiing 

(1800), 8 H. L. (’as. 243 ; A.-O. v. Now York Breweries 
Co., [1898] 1 Q. B. 205 : Re Power, Re Stone, Acworth 
r. Stone, [1901] 2 Ch. 659 ; Re Dixon, Penfold v. Dixon, 
11902] 1 Ch. 248 ; Re Scott, Scott r. Scott, [1916] 2 Ch. 
268. Mentd. R. r. Stamps &, Taxes Comrs. (1849), 18 
1 j. .1. Q. B. 201 ; Jn the Cioodn of Murray, 11896] P. 65 ; 
Smelting Co. of Australia r. 1. B. Comrs. (1896), 75 L. T. 
534. 


902. .] — (1) Probate duty is payable in 

respect of bonds of foreign go\i;s. of which testator, 
dying in this country, was the holder at the time 
of his death, which have come to the hands of 
his exor. in this country, such bonds being market- 
able securities within this kingdom, saleable & 
transferable by delivery only, & it not being 
necessary to do any act out of this kingdom in 
order to render the transfer of them valid. 

(2) The duty is to be regulated, not by the value 
of all the assets whicli an exor. or administrator 
may ultimately administer by virtue of the will 
or letters of administration but by the value of 
sucli part as are at the death of deceased within 
the jurisdiction of tlie spiritual judge by whom 
the probate or letters of administration are granted 
(Loud Abinger, C.B.). — A.-G. v. Bouwens (1838), 
4 M. & W. 171 ; 1 Horn & H. 319 ; 7 E. J. Ex. 
297 ; 150 E. R. 1390. 

AnnoUitions : — As to (]) Consd. Stem v. R., [1896] 1 Q. B. 
211 ; New York Life lusce. v. Public Trustee, [1924] 2 Ch. 
191. Refd. A.-G. V. Pratt (1874), L. R. 9 Exch. 140; 
A.-G. V. Sudeley, [1896] 1 (^. B. 354 ; Winans v. A.-Q. 
(No. 2), [1910] A. C. 27. As to (2) Retd. A.-G. r. New 
York Breweries Co,, [1898] 1 (L B. 205. Generally, Mentd. 
Crouch V. Credit Foncier of England (1873), L, R. 8 Q. B. 
374 ; Goodwin v. Kobart-s (1875), L. R. i() Exch. 337 ; 
1. R. Comrs. v. Muller’s Mai-gariue (1901), 84 L. T. 729 ; 
Scottish Widows Fund Life Assce. Soc. e. Farmer, Farmer 
V. Scottish Widows Fund Life Assoc. Soc, (1909) 5 T 
Cas. 502. 


903. .] — -Testator, who was domiciled in 

England, had, in the hands of his agents in India, 
certain securities of the Indian Govt., the principal 
& interest of which was payable in India, either in 
cash or by bills on the India co. at the option of 
the creditor. Shortly before his death he accepted 


an offer made by the co. to have his notes con- 
verted into stock, to be registered in England, & 
to be saleable & transferable there. The con- 
version was not completed at testator’s death nor 
until after his will had been proved in England ; 
but, ultimately, the stock was transferred to his 
exors. ; — Held : no probate duty was payable in 
respect either of the notes or the stock. — Pearse 
V. Pearse (1838), 9 Sim. 430 ; 59 E. R. 423, 
Annotation : — ^Refd. A.-G. v. Sudeley, [1896] 1 Q. B. 354. 

904. Domicil of deceased immaterial.] — 

Weatherby V. St. Oeorgio, No. 411, ante. 

905. .] PARTINt5TON V. A.-G., No. 

899, ante. 

906. .] — Probate duty attaches on 

hona noiabilia in the place where the goods happen 
to be situate wholly irrespective of the question 
of the domicil of t<estator (Giffard, 1j.,1 .). — He 
Commercial Bank Corpn. op India & the East 
Ltd., Fernandes’ Case (1870), 5 (3i. App. 314 ; 
22 L. T. 219 ; 18 W. R. 411. L. .1. 

Annotation: — Consd. A.-O. v. New York Breweries Co., 

[1898] 1 Q. B. 205. 

907. .] — (1) In an action for probate 

duty it appeared that deceased had been member of 
a partnership firm. By the articles of partnership 
it was provided that the business should be the 
carrying on & working of certain silks & indigo 
concerns, & zemindaries for the production or 
manufacture or working of indigo silk & other 
produce, & for the sale in Calcutta or shipment for 
realisation in Europe of such produce. The 
articles further provided that the entire business 
of the firm in India should be carried on by certain 
managing agents who were required to be partners, 
who were alone entitled to use the name of the 
firm, to keep the books, & iirepare the balance- 
sheets, & who were also empowered, but subject 
to the opinion of tiie committee hereinafter men- 
tioned, to determine wliat branches of business 
should be undertaken. A committee of the 
partners in England was appointed to advise with 
the agents both in London & Calcutta on all 
matters affecting the interest of the partnership, 
&, subject to the approval of a general meeting of 
the partners, to decide all niattcrs affecting the 
partnership. It was further i)rovided that on the 
deatli of any partner his representative should not 
become a partner in respect of his share, but that 
the interest of deceased partner should cease from 
Sept. 30 next after his decease, with power for the 
representatives to sell the share within a stipulated 
period or else to receive its fair value. A finn in 
London were declared to be the agents of the 
partnership in Europe, to whom the produce of 
the firm was to be consigned & the proceeds of the 
sales in India were to be remitted. The T..ondon 
agents were to make the advances necessary for 
carrying on the business, & held a mtge. over the 
assets, which were vested in trustees resident in 
the United Kingdom. The estates cultivated by 
the firm were situated in India, & the business 


Laidlay’sTkuhtekhv.Loru Advocati 

. 67 ; 27 Sc. L. R 

1035, H. L.— SCOT. 

g. Debts chargeable on foreigi 
assets — To the exent of the excess ove 
the security.] — ^Where testator wa 
Uomicilod in V., but had foroigu assets 
these latter, to which V. probate give 
no title, need not be stated, nor an' 
debts chargeable thereon except si 
lar as they are in excess of the security 
& to the extent of that excess ar 
chargeable on the V. assets. — R ent 
V. R., [1896] A. C. 567. — AUS. 

b. Share in partnership busines 
in the colony.] — Two partners domicile 
in England carried on a partnershi 


business in Victoria, as well as in 
England & other places. One of the 
partnere died, being at the time of hie 
death interested as a partner in all 
the partnership business : — Held : the 
interest of the deceased partner in the 
partnership in Victoria was liable to 
nrobate duty in Victoria, & should 
bo included in the statement of the 
deceased’s estate filed by oxtrix. 
under Act No. 1060, s. 97.— Re “ 
(1892), 18 V. L. R. 589,— AUS. 


; — •] — Where a firm carried 
on business in M. & elsewhere, which 
were severally treated as distinct in 
the partnership agreement, & also In 
the accounts & conduct of the same : — 


7 / eld : the interest of a deceased partner 
in the business carried on at M. was 
locally situate in V. so as to be liable to 
probate duty under 54 Viet. No. 1060 
in respect of his will. — Beaver v . 
Master in Equity of the Supreme 
Court of Victoria, [1895] A. C. 251. — 
AUS. 

l. .] — -The sharo of a deceased 

partner is situate where the business 
was carried on at the time of his 
death. — Stamp Duties Comr. v . 
Salting, [1907] A. C. 449.— AUS. 

m. Locnltty of simple contract 
debt .] — In order that an asset may bo 
liable to probate duty under Stamp 
Duties Acts (44 Vlct. No. 3, 50 Viet. 
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properly so called was entirely carried on there. 
There were sixteen partners, all but two of whom 
resided in the United Kingdom : — Held : the 
share or interest of the deceased in the partnership 
was not property situated in the United Kingdom, 
& was therefore not liable to probate duty. 

(2) Probate duty attaches to hona notahilia in 
the place where the goods are situate wholly 
irrespective of the question of the domicil of 
testator (Loud Hersciiell)- — Laidlay v. Lord 
Advocate (1890), 15 App. Uas. 408, H. I.. 
Annotations : — As to (1) Reid. Reaver v. Masters in Equity 

ot Supreme Court (1895), 72 L. T. 127 ; A.-G. v. Johnson, 

1 1907 J 2 K. B. 885. As to (2) Cousd. A.-G. v. Sudoloy, 
11890] 1 Q. B. 351. Apld. Stamp Duties Comr. v. Saltintr, 
11907] A. C. 449. 

908. — I .] — Upon the death of a testa- 

tor, a foreign subject domiciled in America, shares 
& debentures in an English co. of which he was 
the registered holder in the books of the co. in 
London, passed by his will to liis exors. in America, 
according to the law of his domicil. At their 
request the co. paid to them the dividends & 
interest payable upon testator’s shares & deben- 
tures & transferred into their names in the co.’s 
books in London two shares & a debenture. The 
exors. to the knowledge of the co. liad n<jt obtained 
& did not intend to obtain probate in England 
Held: (1) the co. had made themselves exors. de 
son tort; (2) they had “taken possession of A 
administered ” part of testator’s estate, & were 
liable to penalties, &> to deliver an account & pay 
such duty as would have been payable if probate 
had been obtained in England. 

(3) Seinhlc : the co. were persons who “ ought 
to obtain probate or letters of administration ” in 
England within 1881 Act, s. 40, although they 
were not entitled to do so, because under 1857 
Act, s. 73, the ct. had power in its discretion to 
appoint them administrators. — New York 
Breweries Co. v. A.-U., [1899] A. C. 02 ; 08 
L. J. Q. B. 135 ; 79 L. T. 508 ; 03 J. P. 179 ; 48 
W. R. 32 ; 15 T. L. R. 93 ; 43 Sol. Jo. Ill, H. L. ; 
ajfg. S. C. suh nom. A.-C. v. New York Breweries 
Co., [1898] 1 Q. B. 205, C. A. 

Anmtatinn : — As to (2) Refd. Winans v. A.-G. (No. 2), [1910] 
A.* C* 27 • 


909. .] — Winans v. A.-G., No. 1, 

910. .] — (1) P., resident in India, directed 

his bankers there to realise certain securities, & 
transmit the proceeds to his bankers in England. 
The securities were realised, & the proceeds trans- 
mitted in bills of exchang<} payable six months 
after sight, & drawn by a bank in India upon a 
bank in London in favour of testator’s English 
bankers. Wliilst the bills were on their way to 
England, P. died in India. The bills were re- 
ceived by his bankers in England & were accepted, 
& the proceeds were in due course collected by the 
bankers & were received by deft., whom testator 
had appointed his exor. in England, & who had 
taken out probate here : — Held : probate duty 
must be paid on the amount of the bills. 

(2) The result of all the authorities is, that where 


assets are beyond the jurisdiction at the time when 
the right to the duties attaches, duty is not payable 
on them ; when they are in England at the time 
when the duty attaches, duty is payable (Kelly, 
O.B.). 

(3) When property belonging to a British sub- 
ject is on the high seas a probate is taken out in 
this country that property forms part of the estate 
& effects of deceased subject to probate duty 
(Kelly, C.B.).— A.-G. v, Pratt (1874), L. R. 9 
Exch. 140 ; 43 L. J. Ex. 108 ; 30 L. T. 631 ; 22 
W. R. 615. 

911. Specialty debt from person outside juris- 
diction.] — Covenant on a policy of insurance under 
seal, whereby three of the directors of the insur- 
ance CO. did order, direct, & appoint, that, if T., 
the insured, should die, etc., the capital, stock 
& funds of the co. should stand charged & be liable 
to pay to the exors., administrators, & assigns of 
T., within three calendar months after his decease 
should be certified, £500. The insured died in the 
diocese of Exeter, & the policy was in that diocese 
at the time of his death : — Held : a probate from 
the diocesan ct. of Exeter was sufficient to enable 
the exors. to recover on the policy, though defts. 
resided, & all the stock & funds of the co. were 
situate, in the diocese of London. — Gurney v. 
Rawlins (1836), 2 M. & W. 87 ; 2 Gale, 235 ; 
6 L. J. Ex. 7. 

Annotations: — Refd. Stamps Comr. v. Hope, [1891] A. C. 

47(> ; 'I'Dronto General Trusts Corpn. r. It., 11919] A. C. 

G79 ; New York Life Insee. v. JTiblio Trustee, [1924] 

1 Ch. 15. Mentd. Sunderland Marine Insce. i’. Kearney 

(1851), 15 Jur. 1000; HaUelt t\ Dowdall (1852), 18 

Q. B. 2 ; Churchward r. It. (18G5), L. R. 1 Q. B. 173. 

912. Foreign bonds & shares transferable by 
delivery in jurisdiction.] — A.-G. v. Bouwens, No. 
902, ante. 

913 . .] — Certificates of shares in a foreign 

co. on which a form of transfer & power of attorney 
has been indorsed & executed in blank may bo 
liable to probate duty, if they are marketable in 
this country & are operative by delivery. — S tern 
V. R., [1896] I Q. B. 211 ; 65 L. .1. Q. B. 240 ; 73 
L. T. 752 ; 44 W. R. 302 ; 12 T. L. R. 134 ; 40 
Sol. Jo. 194, D. C. 

Annotations : — Refd. Winans t'. A.-G. (No. 2), [1910] A. C. 

27. Mentd. Scottish Widows Fund Life Asscc. Hoc. v. 

Fanner, Farmer v. Scottish Widows Fund Life Assco. Soc, 

(1909), 5 Tax Cas. 502. 

914. Registered shares.] — Testator, domiciled 
in England, having died in the province of Y'ork, 
his property witliin that i^rovince was sworn 
under £100,000, & the will having been proved, 
probate duty was paid on that amount. Testator’s 
personal property actually in that province 
amounted to £93,221, in addition to which he was 
possessed of shares in railway cos. in Scotland, 
such cos. being constituted under Companies 
Clauses Consolidation (Scotland) Act, 1846 (c. 17), 
to the value of £5,715. In pursuance of sects. 
19 & 20 of that Act the exoi*s. produced the 
probate with the proper declaration to the 
secretaries of the several railway cos., & caused 


No. 10) it mu8t be one which oxIhIh 
within the local aiva of the colonial 
Juriadiction. 

A simple contract debt is within the 
area of the local jurisdiction within 
which the debtor for the time bclnj? 
resides. — Stamps Comr. v. Hope, 
[1891] A. C. 476.— AUS. 

n, .] — A debt which though 

a specialty debt in N.S.W. is a simple 
contract debt in V., whore both 
testator & debtor resided & were 
domiciled, is an asset in V.. recoverable 
under a V. probate, & liable to duty in 
V.— Payne v. R., [1902] A. C. 552.— 
AUS. 


0 . Locality of specialty debt .] — 
In order that an asset may bo liable 
to probate duty under Stamp Duties 
Acts (44 Viet. No. 3, 60 Viet. No. 10) 
it must bo one which exists within 
the local area of the colonial juris- 
diction. 

The locality of a specialty debt is 
whore the specialty is found at the 
time of the creditor’s death. — Stamps 
Comr. v. Hope, [1891] A. C, 470. — 

AUS. 

p. .] — Among the assets of 

testator who died domiciled & resident 
in V, were certain debts secured by 
mortgages under seal over property 


situated in other Australian Colonies. 
The mortgages & the securities con- 
nected therewith were found in V. 
at the date of testator’s death ; — 
Held : the locality of the debts was 
V. : that they wore assets which passed 
to the V. executor, & as such wore 
liable for probate duty. — Rc Clarke 
(1902), 28 V. L. R. 447.— AUS. 

Q. .] — Where the proper 

meaning of a covenant was that the 
mortgagors should pay in Melbourne, 
out of the moneys avaflable from the 
property mortgaged, hut not other- 
wise, both the principal & the interest, 
& the deed containing, the covenant 
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Sects. 3 4. ] 

their own names to be inserted in the register of 
shareholders at the chief offices of the cos. in 
Scotland ; but, although more than six months 
had elapsed, did not exhibit an inventory properly 
stomped in the Commissary Ct. in Scotland, as 
required by 1808 Act, s. 38. In an information 
for penalties for not exhibiting, such inventory : — 
Held : the duty imposed on exors. by 1808 Act, 
sect. 38, to exhibit in the Ct. of Scotland an 
inventory properly stamped, is not affected by 
Cos. Clauses Consolidation (Scotland) Act, 1846 
(c. 17), s. 20, & therefore the duty on such in- 
ventory was payable in Scotland in respect of the 
shares. — ^A.-Cr. v. Higgins (1857), 2 H. & N. 339 ; 
26 L. J. Ex. 403 ; 29 L. T. O. S. 184 ; 157 E. R. 
140. 

Annotations : — In iJie Goods of Ewing (1881), 6 P. D. 19 ; 

A.-G. V . Sudeley, 11896] 1 Q. li. 354 ; A.-G. v . Now York 

Bnwories Uo., 11898] I Q. B. 20.5. 

915. Property of British subject on high seas.] — 
A.-G. V. Pratt, No. 910, ante. 

916. Share in foreign partnership business.] — 

Laidlay V. Lord Advocate, No. 907, ante. 

917. Share in unascertained residue of another 
estate.] — (1) Testator, who died domiciled in 
England, by his will after bequeathing legacies gave 
the residue of his real & personal estate to his exors. 
in trust for his wife for life, & by a codicil gave one- 
fourth of his “ said residuary real & personal 
estate ” to his wife absolutely. His will was proved 
in England by his exors. domiciled in England. 
His estate included mtges. on real property in 
New Zealand. His wife afterwards died & her 
will was proved in England. At her death her 
husband’s estate had not been fully administered, 
the clear residue had not been ascertained, & 
no appiopriation bad been made of the New 
Zealand mtges. or of any securities to particular 
shares of the ultimate residue : — Held : the right 
of the wife’s exors. was, not to one-fourth or any 
part of the mtges. in specie, but to require her 
husband’s exors. to administer his personal estate 
& to receive from them one-fourth part of the 
clear residue, & this was an English asset of the 
wife’s estate, <fc probate duty was therefore 
payable under her will upon one-fourth part of 
the value of the New Zealand mtges. 

(2) It is unnecessary to say what would have 
been the case if the estate had been administered ; 
but I certainly am very far from thinking, as at 
present advised, that it would have made any 
difference, & that even in that case it could have 
been said that this was a foreign asset as regards 


the estate of testatrix whose estate is in question 
(Lord Herschbld).— Sudeley (Lord) v. A.-G., 
[1897] A. 0. 11 ; 66 L. J. Q. B. 21 ; 75 L. T. 398 ; 
61 J. P. 420 ; 46 W. R. 306 ; 13 T. L. R. 38, H. L. ; 
affg. S. 0. sub nom. A.-G. v. Sudeley (Lord), 
[1896] 1 Q. B. 864, 0. A. 

Annotations : — As to (1 ) Folld. Me Smyth, Loach v. Loach, 
[1898] 1 Ch. 89. Atfd. A.-G. v. Johnson, [1907] 2 K. B. 
885. Consd. Vanno<m v. Bonham, [1917] 1 Ch. 60. Apld. 
Bamardo’s Homes v. Income Tax Special Comrs., [1921] 
2 A. C. 1 . Reid. Now York Life Insco. v. Piiblio Trustee, 
[1924] 2 Ch. 101. 

918. .] — Testator, who at the date of his 

will & death was living & domiciled in England, 
made an English will whereby in effect he devised 
& bequeathed a plantation in Jamaica to trustees 
upon trusts for the benefit of certain persons for 
life & their issue, & upon the deaths of those 
persons & failure of issue upon trust to sell the 
plantation & divide the proceeds amongst several 
persons therein named. The trustees were at the 
above dates all domiciled in the United Kingdom ; 
& one of them after testator’s death proved the 
will in England &. acted as trustee, &. held as trustee 
in this country the plantation upon the trusts of 
the will. The trust for sale ultimately took effect, 
& the proceeds of sale of the plantation became 
divisible amongst the several persons named in 
that behalf in the will, or their legal pei*sonal 
repi'esentatives. One of those persons, who was 
at the time of his dcatli living & domiciled in 
England, died while the persons entitled for life 
were in existence, & tlie question was whether 
probate duty was or was not payable here on his 
death in respect of his interest under the will : — 
Held : the interest of the legatee under the will 
was an English equitable chose in action, recover- 
able in England, an English & not a foreign 
asset, & os such was subject to probate duty here. 
— Re Smyth, Leach v. Leach, [1898] 1 Ch. 89 ; 
67 L. J. Ch. 10 ; 77 L. T. 514 ; 46 W. R. 104 ; 14 
T. L. K. 77 ; 42 Sol. Jo. 81. 

Annotations : — Apld. A.-G. V. Johnson, [1907] 2 K. B. 885. 

Beld. Stamp Duties Comr. v. Saltinar, [1907] A. C. 449 ; 

Me Berchtofd, Bcrchtoki v. Caprou, [1923] 1 Ch. 192. 


Sect. 3.— EXCEPTIONS FROM CHARGE OF 

DUTY. 

919. Trust property— Covenant to indemnify 
estate against failure to pay annuity.] — 1815 Act, 
sched., part 3, imposes an ad valorem duty on 
letters of administration, where the estate is 
above £20 in value, exclusive of what deceased 
shall have been possessed of or entitled to as a 


was, at the appointor’s death, held in 
Alelboume by the trustee, the right 
w call upon the trustee to account for 
the money was then hona notalHUa 
within Victoria & therefore the fund 
was chargeable with duty under 
Adnunistratlon & Probate Act, 1915. 

Graham, [1918] V. L. K. 


in 


r. Deceased domiciled 
colony — M ovdble. property. ] — Whi 
testator was domiciled in N.Z. at 1 
date of his death, & at that date h 
m his possession In N.S.W. propoi 
to the value of £10,632 Os. 6d., oc 
slsting of cash, jewellery, N.Z. postc 
stamp, & shares in companies inc 
pomted out of N.Z., the whole of t 
said property is deemed to be situal 
hi N.Z. by Death Duties Act, 19i 
^ 7. Brasoh V . Stamp Dun 

COMB., [1921] N. Z. L. R. 1038.— N. 


PART VI. SECT. 3. 

i. Legacy — General legaoy — Neces- 
payable out of property in 


the colony.] — Where a legacy is not 
spocifle, tic there Is property outside 
V. from which such legacy might be 
paid, it lies upon the execution oj 
l>er8on claiming the exemption undei 
Act No. 1060, B. 116, to prove that the 
whole or any part ef the legacy rausl 
bo paid out of the property of the 
testator In V. — R. v. Butler (1802), 
18 V. L. R. 239. — ^AUS. 


V* hffect of direction in will 

— Legacy under codicil.] — ^Where tho 
provisions of a will as to tho exemption 
of legacies from probate duty in effect 
refer to particular peitions & do not 
constitute a general direction, then 
they should not bo hold to include tho 
leg^ies under a codicil to tho win ; 
but, on the other hand, where they do 
not in effect refer to particular persons, 
they should he held to include legacies 
under the oodloU. — Me Stroud’s will. 
Beu. V. Stroud, [1908] V. L. R. 33.— 


a. Settlement — Taking effect in- 
dependently of death of settlor. ]-~A 


settlor conveyed certain real estate 
to trustees upon trust for his wife, 
Bho continuing his widow, & from & 
after her deoeaso or second marriage, 
upon trust for his ohUdron : — Held : 
iiiasmiioh as tho settlement took effect 
Immediately upon tho execution of the 
deed, & in no way depended upon the 
death of tho settlor this property did 
not come within Stamp Duties Act, 
B. 58, & was not liable to probate duty 
on tho death of the settlor. — Per- 
petual Truster Co. v. Stamps Comb., 
[1910] 10 S. R. N. S. W. 650.— AUS. 

b. Gift inter vivos.] — In 1904-6-6 
testator brought proper ties in the 
names of his two sons by way of 
advancement 8c subsequently received 
the rente Sc paid for rates & repairs. 
He died in 1009. On a olaim made by 
the Commissioner of Stamps against 
the exors. in respeot of the said pro- 
perties. On the evidenoo ; — Held : 
the troneoetions were gfifts out 8c out 
passing the properties to the sons to 
tho exclusion of all iqterost in the 
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trustee, & not beneficially. Intestate had granted 
an annuity to A., & afterwards by deed conveyed 
his property to B., who covenanted to indemnify 
him against the payment of the annuity. Default 
having been subsequently made in the payment 
during the intestate’s lifetime, the annuitant sued 
his administratrix, &; recovered judgment for debt 
& costs exceediim £20. The administratrix paid 
this, & then sued B. on his covenant for the amount : 
— Held : (1) the right to recover this sum was a 
part of the intestate^s estate, & rendered the letters 
of administration liable to stamp duty ; (2) the 
intestate, if he had lived, could not have been 
Oonsidered, in respect of this sum, as a mere 
trustee for the annuitant, & having no beneficial 
interest. — Cabr v. Roberts (1831), 2 B. & Ad. 
905 ; 1 L. .T K. B. 33 ; 109 E. R. 1379 ; previous 
proceedings^ 1 Mood, & R. 45, N. P. 

Annotations: — As to (1) Refd. A.-Q. v. Hope (18ii4), 4 

Tyr. 878. Oenerally, Mentd. Lord v. Colvin (1867), 

L. II. 3 Eq. 737. 

920. Shares purchased In name of tenant 

for life.] — (1) Shares in a banking co. purchased by 
exors. with the assets of their testator in the name 


of a party who was entitled to the dividends for life, 
arc included in the probate stamp & do not require 
to be covered by the stamp upon the letters of 
administration granted to the estate & effects of 
the party in whoso name the purchase was made. 

(2) If the bankers refuse to transfer the shares 
after an affidavit made by the exor. of testator, in 
conformity with 1808 Act, they do so at the peril 
of costs. — Hennell V. Strongi (1850), 25 L. J. Ch. 
407. 

-.]~See 1881 Act, s. 27. 

Subsequent grants.] — See 1801 Act, s. 3. 

Where estate duty chargeable.] — See 1894 Act, 
s. 1, Sched. I. (1), Part II., ante. 

Effects of common seamen, etc.] — See 1815 Act, 
Sched., Part III. 

Small estates.] — Sec 1864 Act, s. 5. 

Policy of assmance effected by person domiciled 
abroad.] — See 1880 Act, s. 19. 


Sect. 4.— RATES OF DUTY. 

See 1881 Act, ss. 27, 33 (1), (5). 

of his grandchildren, tho defeasible 
character of each child's interest, only 
affecting the shares of the children or 
grandchildren inter se. with a gift over 
on tho happening of a contingency, 
probate must bo delivered on payment 
of duty at the rate of 5 per cent, 
notwithstanding that additional duty 
is payable on the gift over taking 
effect. — Armttage v. Wilkinson 
(1878), 3 App. Cas. 355.— AUS. 

l. Intestacy — Widow dt child en 
ventre sa mi^rc.] — When an intestate 
dies leaving a widow & child en ventre 
sa mHe, letters of administration may 
bo granted to tho widow, upon an 
affidavit vorifying her pregnancy, & 
stating that the unborn child is the 
only next of kin of the intestate ; 
thus entitling the administratrix to 
tho issue of tho letters upon payment of 
duty at tho rate of one-naif only of the 
fuU percentage. — Be Kershaw (1878), 
4 V. L. II. 62.— AUS. 

m. As to residue of estate — 

Lost 'Will — Administration to widow 
subject to codicils.] — A testator in 1864 
exeenUsd a codicil to his last will, 
by which he devised & bequeathed all 
hia property to his wife for life, & sub- 
ject thereto directed that it should 
devolve according to the terms of his 
will made ten years before, save that 
any provisions by such will made In 
favour of his wife should lapse, & 
appointed his wife solo executrix. 
By a further codicil in 1878, he referred 
to the previous codicil, & confirmed it, 
& made provision for his sister-in-law. 
Upon his deathbed, he directed where 
his will could bo found, except the two 
codicils. The Court granted probate 
of tho two codicils to the widow as 
sole executrix, & administration to 
her of the estate subject to the two 
codicils & to any protons will which 
might be foimd, or the contents of 
which evidence might be discovered. 
Purthor inefleotnol searches for the will 
having been made, & testator, having, 
therefore, presnmably died intestate 
as to the residue of his estate, & 
leaving only a widow & collateral 
relations : — Held : duty was payable 
at one-half the full percental upon 
the widow’s life estate, & upon ner 
moiety of the residue, at the full 
percentage upon the other moiety.— 
JnfAeK^ifco/HBNTT (1878), 4 V. L. R. 
54.— AUS. 

n. Gifts made within twelve months 
of death.] — The duty in respect of pro- 
perty given within twelve months imme- 
diately prooedlng the donor’s death, 
is to be oaloulated at the rate applicable 
to an estate valued at the sum of the 
valR^ of sqoh property & of 


father & the duty was not payable. 
— 8tami‘ DmiEB CoMR. V . Byrnes, 
[1911] A. C. 386.— AUS. 

0 . Property susceptible of 

actual delivery — Necessity for taking 
possession.] — In order that property 
which is in Its nature susceptible of 
actual delivery, that is, of visible change 
of possession, & which Is the subject 
of a gift, shall not be liable for payment 
of duty under Administration & Pro- 
bate Act, 1903, s. 1 1, possession must 
bo taken by such delivery. — Lano v. 
Webb (19lS), 13 C. L. R. 503.— AUS,' 

d. .] — G. married In 1901. 

Shortly after he promised to give his 
wife a house, & it was arranged that 
she should choose one & that the hus- 
band would purchase it. In 1911 it 
was arranged between them, that she 
should sign a contract of purchase 
for a certain house, tho husband 
finding the money. This was done & 
the house transferred to the wife. 
They, with their family, went to reside 
there, & lived them until the husband’s 
death in 1914 : — Held: (1) there was 
an entire exclusion of tho donor from 
possession & enjoyment of the property 
or of any benefit by contract or other- 
wise within the meaning of Administra- 
tion & Probate Aot, 1903, s. 11, & 
therefore neither tho house nor the 

S urohose money was ohargeablo with 
uty as part of the donor’s estate ; 
(2) tho words “ benefit to him by 
contraot or otherwise ” in Administra- 
tion & Probate Aot, 1003, s. 11, do not 
include any benefit which the donor 
may have in the subject matter of the 
gift by virtue of the fact that the 
relationship of husband & wife exists 
between donor & donee. — Be Qibb, 
[1916] V. L. R. 279.— AUS, 

•. Contingent settlement.] — A settle- 
ment which contains trusts or dis- 

S oBitlong which may take effect upon 
10 death of the settlor is not charge- 
able with duty under Administration 
& Probate Act. 1890, s. 112,08 amended 
by Act of 19 (j3. s. 8, If at the death 
of tho settlor tho contingency upon 
which the trusts or dispositions were 
to arise has not & never can happen. — 
Re Diok’b Settlement, [1914] v. L. R. 
640.— AUS. 

f. Charitable heetuest — Must be 
of property in the colony.] — The ex- 
emption conferred by Administration 
& Probate Aot, 1915 (Viet.), s. 130, 
does not extend to a bequest to a publio 
institution in V. which is not speolfloally 
of V. property of the testator ^ to 
pay which it is not necessary to resort 
to such property.— Daly v. state op 
“VigTORiA (1921), 29 0. L, R. 491.— 


g. Assignment of life policy.] 

— The assignment of a life policy of 
insurance to trustees, upon trust to 
dispose of money payable under the 
policy for purposes of charity, is not 
a charitablo bequest within Charitable 
Gifts Duties Exemption Act, 1883, 
s. 2. — Be Lynch (Deceased) (1895), 
13 N. Z. li. R. 301. — N.Z. 

h. .] — Testator left his pro- 

perty in trust for tho religious order of 
tho Little Sisters of the Poor, au order 
composed of lodios who devoted their 
time gratuitously to tho carrying-on 
of a homo for tho destitute, aged, 
& infirm of both sexes, irrespective of 
creed : — Held : the gift was a “ charit- 
ablo bomiost ” within Charitable Gifts 
Duties Exemption Act, 1883, & was 
therefore exempt from tho payment 
of duty chargeable under Deceased 
Persons’ Estate Duties Aot, 1881. — 
Be Quinn (Deceased) (1899), 18 

N. Z. L. R. 50.— N.Z. 

Itesid'uary estate — Widow given 
life interest with power of appointment — 
Appointment in her own favour ] — 
Duty under Deceased Persons’ Estates 
Duties Act, 1881, & its araondments 
is to be assessed on tho property 
existing at tho time of the death of the 
deoeosod person, & as on the state of 
facte then existing. 'Whore, therefore, 
a will gave tho widow of testator a life 
interest in the residue of his estate, 
& from & after her decease gave, 
devised, & bequeathed the said residue 
to such person or persons as she should 
by deed or will appoint, &, in default 
of appointment, to certain persons & 
institutions named in tho will, & the 
widow, shortly after testator’s death 
& before any assessment of duty, 
executed a deed of appointment of the 
whole residue In her own favour : — 
Held : the widow could not claim 
exemption of the residue from duty, 
under amending Aot of 1885, s. 18, on 
the ground that sho had become 
absolutely entitled to it imdor the will. 

In such a case the persons entitled 
to the property after the determination 
of the life interest, within Aot of 1885, 
8, 19 (1), are the persons coutii^ontly 
BO entitled — that is tn say, in default 
of appointment — & the duty must be 
assessed & paid accordingly,— Re 
Jackbon, [1903] A. O. 350 ; (1901), 
19 N. Z. L. R. 666.— N.Z, 

PART VI. SECT. 4. 

k. Testator’s interest vested in 
uHdow db children— Qif^ver on happen- 
ing of contingency.] — -Where tho wnole 
beneficial interest in testator’s estate 
was under his will vested in his widow 
Sc ot^ildrei^ with a limitation In favour 
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Estate and Other Death Duties. 


Sect S.—VALUE CHARGEABLE. 

Sub-sect. 1. — Gross Value. 

921. Duty payable on principal value at date of 
grant.] — (1) Where land has been improved in 
value by building between the owner’s death & 
the grant of administration to his estate, stamp 
duty on the letters of administration is payable 
for the improved value. 

(2) Letters of administration taken out to the 
leasehold estate of an intestate, which at the time 
of his deatli was under the value of £100, but 
between that time & the grant of administration 
had increased to a greater value than £100, in 
consequence of the erection of buildings on the 
property : — Held : not sufficiently stamped with 
an ad valorem stamp as for under £100 value. — 
Doe d. Richards v. Evans (1847), 10 Q. B. 476 ; 
16 L. J. Q. B. 305 ; 11 .Tur. 609 ; 116 E. R. 181. 
Annotation ; — A;>' to (2) Reid. Partington t\ A.-G. (1869), 

L. K. 4 H. L. 100. 

922. .] — Bell v. Master in Equity of 

THE Supreme Court of Victoria, No. 868, ante. 

923. Doubtful debts — Discretion of executor to 
e:^clude from value of estate.] — On proving a will, 
the exor. need not, in the amount for which 
probate duty is paid, include debts due to testator, 
which are cither desperate or doubtful ; & the 
exor. has a right to exercise his judgment fairly 
& bovci fidCf whether a debt is doubtful or bad. — 
Moses v. Crafter (1831), 4 C. & P. 524, N. P. 
Annotations : — Refd. A.-G. V. Hninning (1860), 8 H. L. Cas. 

243 ; Robinson v. Vomon (1860), 7 Jnr. N. S. 146. 

924. Effect of subsequent payment.] 

— ^(1) Testator bequeathed his personal estate to 
his son, who died in his father’s lifetime, leaving 
i.ssue ; — Held : the exors. of the son were charge- 


able with probate duty on the amount of the 
bequest, in the same manner as they would have 
been had the son actually survived the father. 

(2) Suppose a man dies with a debt that may 
be termed a desperate debt due to him. His 
exors. are not bound to include it in the accounts 
of the estate. But suppose that afterwards 
somebody leaves a sum of money to pay it off 
to the creditor &; it is paid off, it would then 
become part of the estate of the deceased & an 
augmentation of the probate duty would be made 
{Bramwell, B.). — Perry’8 Executors v. K. 
(1868), L. R. 4 Exch. 27 ; 38 L. J. Ex. 5 ; 19 
L. T. 520 ; 17 W. R. 382. 

Annotations: — As to (1) Expld. & Dhtd. A.-G. v. Loyd, 

[18951 1 Q. IL 496. Consd. lie Scott, [1901] 1 K. 13. 228. 

Generally f Mentd. In the Goods of Ewing (1881), 6 P. D. 19. 

925. Share of partnership — Net balance of 
account included.] — It is only the balance of a 
partnership account, after payment of debts, that 
can be treated as assets in examining the question 
of hona notabilia. — Ekins v. Brown (1854), 1 
Ecc. & Ad. 400 ; 24 L. T. O. S. 63 ; 1 Jur. N. S. 
21 ; 164E. R. 231. 

926. Leasehold property improved by building 
since death.] — Doe d. Richards r. Evans, No. 
921, ante. 

927. Contingent interest — If duty not paid till 

interest falls Into possession — Payable on present 
value.] — Administration duty must be paid on 
the whole personal estahi belonging to an intestate, 
including contingent interests ; & where such 

duty was not paid on a contingent interest, which 
afterwards fell into possession : — Held : ad- 
ministration duty must be paid on tlie present 
value of the absolute interest, & not on the value 


donor’6 estate, but the rate of dtity in 
respect of tbo donor’a estate is not 
increased. — H eward v. H. (1905), 
3 C. L. H. 117.— AUS. 

o. .]— Nino niontlis bcfoixi Ids 

death A. made gifts of personal 
property to each of his seven children. 
All of these survived him. lly his 
will, A. left his remaining property 
to the membeis of his family & others ; 
— Held : in detennining the rate of 
duty to be paid i)y each of the children 
under the Succession & Probate Duties 
Acts, 1892 & 1904, in I’cspeet of the 
successions conferred upon them re- 
spectively, the commissioners were 
entitled to aggregate the value of all 
the gifts inter virios, with the value of 
testator’s estate devolving by will. — 
He Archibald, [1909] S. K. Q. 160.— 
AUS. 


P. 


.] — Where 


there 


an 


several gifts of property falling withi 
Administration & Ihobate Act, 19L 
8. 143, duty is to be assessed upon th 
value of the property contained i 
each g;lft, together with the value ( 
me private estate of the donor at hi 
death, & not upon tho aggregate valv 
ot the property contained in all tt 
gifts, together with the value of h 
private estate. — Ferguson v. H 
[1920] V. L. R. 451.— AUS. 

Q. .] — Weldon v. 

11922] V. L. R, 135.— AUS. 

T. Property settled on widov^ , 
child — Under £2,000 in valve .] — 
settlor settled property worth ovi 
£10,000 upon trust for himself for li 
& a^r his death upon trust for h 
children. 

The passing under the settlor’s w 
was under £2,000 in value :~Hela 
the words of the proviso of Adininistr 

Schod. 1 

Part III., Clause ], refened to tl 
property of tho settlor passing und 
hlB will, &, the settled property w 
dutiable at half rates. — C ampbell 
R., [1916] V. L. R. 673.— AUS. 


B. Joint family property — Bequest 
to son — Full duty payable.) — In a case 
where there was admittedly a joint 
Hindu family consisting of a father & 
a nnlnor son, tho father mado a will 
bequeathing the whole property to his 
niinor son. The property covered bj’’ 
tho will was joint family property : — 
Held : tho parties claiming under the 
will could not go liehlnd its terms, 
or claim any exemption whatsoever 
upon allegations utterly inconsistent 
not only with the fact of the will 
itself, but with the express statements 
mado therein & the exore. must pay 
full probate upon tho wiU. — Kashinath 
Parsharam V . Goubavabai (1914), 

I. L. R. 39 Bom. 245.— IND. 


t. Depends on law in force at 
date of grant.] — J. dhsd Aug. 2, 1879, 
testate. Her exor. proceeded to prove 
her will & on Sept. 13 paid £450 the 
amount of duty then payable. A 
caveat Avas lodged by tho next-of-kin 
& tho will was not established till 
Apr. 15, 1880. By 43 Viet. c. 14 tho 
duties payable upon probates were 
increased as from Apr. 1, 1880: — 
Held : T>robat« was liable to tho 
increased duty under sect. 9. — He 
Joy, Lalor v. Jones (1880), L. R. 6 Ir. 
282.— IR. 


a. Duty assessed in Scotland — Nc 
further payment in England. ] — The exor 
of testator domiciled in Scotland bavlnj 
obtained confirmation of tho will Ir 
Scotland, on payment of the dut> 
assessed according to tho scale adoptee 
in Scotland, is entitlod to have tht 
confirmation sealed In England, so ai 
to have tho efloot of probate undei 
21 & 22 Vlct. 0 . 56, without any furthej 
payment of duty, although, accordlni 
to the mode of assessing the duty Ir 
England, a higher amount would b( 
payable. — Re Booth’s Trusts (1859) 
1 Gift. 46 ; 65 E. R. 818.— SCOT. 


PART VI. SECT. 6, SUB-SECT. 1. 

b. Market value — Bank deposit 


receipts.] — In a statement of a testator’s 
estate imdcr Administration & I’robato 
Act, 1890, 8. 97, bank deposit receipts 
should be valued at the price which 
they would fetch in tho market & 
not according to tho amounts appearing 
on the face of thorn to bo payable. — 
Master in Equity ok Supreme 
Court op Viutoria v. Pearson, [1897] 
A. C. 214.— AUS. 

0 . Bank stork.] — Wish art 

V. liORD Advocate (1880), 18 Sc. L. It. 

02.— SCOT. 

d. Shares in private com- 

pany.] — Testatrix loft her shares in a 
limited co., tho articles of which 
confined the control of tbo co., & tho 
ownership of the shares to members 
of her family & contained conditions 
which Avould doprocialo the value of 
tho shares to tho ordinary investor on 
tho open market : — Held : the value 
of the shares was to bo estimated at 
the price they would fetch if sold in 
the open market on tho terms that the 
purchaser should take & hold them 
subject to tho articles of assoon,, 
including those containing the i-ostrio- 
tive conditions. — Macarthur Onslow 
V. Stamps CoMR., [1913] 13 S. R. N.S. W. 
354.— AUS. 

e. Trust in favour of several 
bevefUiiaries — Amounting to single dis- 
position of property.] — A donor gave 
to three trustees two lump sums of 
£6,000 & £3,000 rospectivoly, to be held 
upon the trusts stated in a deed of trust 
executed by tho said donor & trastees. 
Tho deed recited that the donor had 
paid to tho trustees eighteen separate 
sums of £500, which payment the 
trustees duly acknowledged. Each 
of such sums was to be hdd in trust 
for a named grandchild of the donor : 
— Held : although the deed recited 
that there were eighteen separate 
^fts, the gifts amounted to a single 
disposition of property within Death 
Duties Act, 1909, s. 45, Sc were liable 
to gift duty as on one gift of £9,000. — 
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of the contingent interest at the date of administra- 
tion only ; although if duty had then been paid 
on the value of the contingency, the Crown 
would not have been entitled to any further duty 
by reason of the contingency having subsequently 
fallen into possession. 

It is clearly settled that probate or administra- 
tion duty attaches upon all the estate of testator 
or intestate which is of a personal nature at the 
time of his death, on which, by subsequent events, 
becomes so (Malins, V.-O.). 

If testator granted a lease of his real estate, & 
gave the lessee the option of becoming the pur- 
chaser, &> that option was not exercised for some 
years after his death, so that the property at his 
death devolved upon his heir as real estate ; yet 
on the option being afterwards exercised, it 
would operate as a convei*sion of the property 
as from the date of the lease, & probate duty would 
become payable upon the amount of the purchase- 
money (Malins, V.-C.)- — Lord v. Colvin (1867), 
L. K. 3 Eq. 737 ; 36 L. J. Ch. 351 ; 16 L. T. 53 ; 
15 W. R. 185. 

Annotation : — Re!d. Eyro, [1007] 1 K. B. 331. 

928. Accretions of interest since death.] — 

PAKTiNUTONr. A.-G., No. 899, ante. 


8ub-sec't. 2. — Deductions. 

Sec, 7IOW, 1881 Act, s. 28. 

929. Debts — Debts payable out of personal 
estate — Direction of testator.] — A testator gave all 
his real & personal estate to his exors. upon trust 
to sell & out of the proceeds to pay his debts, 
funeral expenses & legacies & invest the residue 
for his relations. The trustees had power to 
postpone the sale for such period as they should 
deem expedient. The exors. paid tlie simple 


contract debts out of the personal estate only, 
without selling any realty, & claimed a return of 
duty upon the amount of such debts so paid. 
The comrs. refused to return the sum claimed on 
the ground that the will created a mixed & general 
fund to be applied in payment of debts & that the 
real & personal estai^ should contribute in pro- 
portion to their respective value : — Held : the 
exors. were entitled to deduct the simple contract 
debts from the value of the personalty only & 
were therefore entitled to a return of probate 
duty claimed by them pursuant to Railway 
Passenger Duty Act, 1842 (c. 79), s. 23.~Pebcival 

V. R. (1864), 3 H. & C. 217 ; 33 L. J. Ex. 289 ; 10 
L. T. 622 ; 29 J. P. 23 ; 10 Jur. N. S. 1059 ; 12 

W. R. 966 ; 159 E. R. 512. 

Annotation : — Refd. lie Nathan (1884), 12 Q. B. D. 461. 

930, Foreign personal property.] — When 

a testator or intestate dies possessed of personal 
estate both in England & India, & indebted to 
English creditors in respect of debts contracted 
in England, the amount of assets in India cannot 
be taken into consideration in estimating the 
amount of duty to be returned to the exor. or 
administrator, under Railway Passenger Duty 
Act, 1842 (c. 79), s. 23, India being for this pur- 
pose to be considered as a foreign country. 

A. died intestate in England possessed of personal 
estate in England to the amount of £5,858 16s. 
in respect of which a duty of £150 was paid on the 
letters of administration. His administratrix paid 
debts due to creditors resident in England & 
contracted in England to the amount of 
£4,890 Os. lOd., leaving a balance of £968 15s. 3d., 
on which the duty would only be £30. A., at the 

time of his death, was also possessed of personal 
property in the East Indies to the amount of 
£12,118 16.S 4d., which had been received by his 
administratrix by means of letters of administra- 
tion granted to an agent in India, & there were no 


Stamps (>'omk. v. Pkat (1912), 32 
N. 2. L. 11. 457.— N.Z. 

i. Continrjent reversionary interest 
— Fair value of the expectancy .] — An 
cxecMitor Rave \ip an inventory of the 
personal estate of the decoasecl, in 
which the deceased’s interest under a 
pactutn ae hcercditaic viventis was 
vahrod at £20. The person whoso 
sucooBsion formed the subject of the 
agrreemont survived the deceased & 
tho deceased’s interest under the agi’ce- 
inent proved to be of groat \alue. 
Held : the Crown was entitled to claim 
inventory duty on a fair valuation 
of tho oxpectancy as at tho dato when 
tho inventory was sworn to. — Lord 
Advocate v. Princle (1878), 5 11, 
(Ct. of Sess.) 912 ; 15 So. L, K. 624. — ■ 
SCOT. 

PART VI. SECT. 6, SUB-SECT. 2 

S . Debts — Due by ie^slator in the 
ny — Secured upon assets abroad .] — 
In making tho statement required by 
Dirties on tho Estates of Doeoasod 
Persons Statute, 1870 (No. 388), s. 7 (ii), 
oxors. are not entitled to deduct from 
tho value of tho assets, debts duo by 
testator in V., & fully soourod upon 
assets in another country. — Vihqoe 
V. R. (1885), 11 V. L. 11. 517.— AUS. 

h. Deceased domiciled 

in another colony.] — An int-oatato who 
died dornicilod in N.S.W. had by con- 
tracts made by him in V. contraotod 
debts in V. payable in V. to persons 
residing there. Tho intestate had 
assets In N.S.W., where administra- 
tion was taken out ; & ho also had 
aasots In V., in which colony letters of 
administration were scaled to tho same 
administrators as in N.S.W. Tho 
adiuinistrators in V. in thoir state - 
moat of assets & liabilities olaimod to 


deduct fi'om the V. assets the debts 
specifled above : — Held : those debts 
were V. debts, which were properly 
deducted from the V. assets. — • 
McliAiruHUN V. II. (1898), 23 V. L. K. 
638.— AUS. 

k. Specialty debt — - Payable 

outside the colony.]— A mortgage debt 
secured upon land of testator in 
N.S.W., but payablo in V., may bo 
deducted when assessing tho value of 
the estate for probate duty in N.S.W. 
—lie Aird (1893), 14 N. S. W. L. 11. 
317.— AUS. 

l. Promissory notes held by 

deceased — Given by ijartnership of which 
deceased was a viember.] — Testator, 
who died domiciled in V., was at tho 
time of his death tho bolder of pro- 
missory notes payable in V. ; such 
promissory notes had been given for 
partnership purposes to testator by a 
partnership carrying on business solely 
in N.S.W., of which partnership the 
testator was a member : — Held : as tho 
testator, as a member of tho partner- 
ship, was liable as to one-third of such 
promissory notes, tho exeeutox-s were 
entitled to sot down one-third thereof 
as a liability of tho estate, — Shaw & 
MACKINNON V. K. (1895), 21 V. L. K. 
338.— AUS. 

m, Sums due for calls on 

shares.] — Simis payablo in respect of 
bank shares at tho times mentioned 
in various schemes for the reconstruc- 
tion of those banks are debts of the 
deceased, & may bo deducted from the 
sum tot^ of tho assets in order to 
ascertain the balance liable to probate 
duty. — Master in Equity of Supreme 
Court op Victoria v. Pearson, {18971 
A. C. 214.— AUS. 

-WisiiART V. Lord 


Advocate (1880), 18 Sc. L. 11. 62. — 

SCOT. 

o. Su7ns payable, by testator 

under covenarU — Annuity.] — 13y a deed 
of settlement executed in consideration 
of marriago the settlor covenanted 1 3 
pay to his wife, in tho event of her 
surviving him, certain moneys by 
way of amiiiity, & also certain other 
moneys for mouiuiugs & for main- 
tenanco during tho time between tho 
day of his doath, & tho first payment 
of the annuity. By tho same deed the 
settlor assigned to his wife the furniture 
that should bo in the settlor’s house 
at tho time of his death. 'Tho settlor 
also bound himself to pay oertain 
sums of money to tho childi-en of tho 
marriage, upon a date subsequent to 
his own «Sc his intended wife’s decease. 
Tho settlor died leaving him, surviving 
his wife & children : — Held : these 
moneys were debts duo by the deceased 
within tho meaning of Admialstration 
& Probate Act, 1890, s. 97, & should 
in tho asoortainmont of the final 
balance upon whioh probate duty was 
payable, be deducted from tho value 
of his estate. — Ue Kininmontii (1897), 
23 V. L. R. 131.— AUS. 


p. .J — xno capi- 
talised value of an aimuity which testa- 
tor had covenanted to pay to a person 
resident within tho colony is not a 
debt “ duo & owing ” within the 
meaning of 57 Viot. No. 20, s. 3, 
& cannot be deducted from his estate 
in estimating tho amount due for 
probate duty . — Re Robertson (1897), 
18 N. S. W. L. R. 239.— AUS. 


q. Voluntary debts.] — 

Testator, in order to iaduoo A. H. 
to marry, promised to enter into a 
bond in hfe favour for £50,000, to 
be paid within five years of testator’s 
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Sect. 6. — Value chargeable: Suh^aed. 2- Sed. 6: 

Subset^. 1, 2 <fc 3.] 

other debts due from the intestate ; — Held : the 
administratrix was entitled to a return of £120 of 
the duty. — li. v. Stamps & Taxes Combs. (1849), 
18 h. J. Q. B. 201 ; 13 Jur. 624. 

Amwtaiion .* — Montd. A.-G. v. Brunnlnfir (1859), 4 H. & N. 

94. 

931. Not If primarily payable out of realty.] 

— T., being seised in fee of certain lands, by 
indenture mortgaged them as a security for mon^ 
lent. The indenture contained a covenant by T. 
to pay the principal & interest on a certain day. 
By another indenture, T. covenanted to pay on 
a certain day a further sum of money lent, & that 
the same lands should be charged ^th that sum 
also. T., by will, devised his real estate to B. 
whom he appointed his exor. P. paid the interest 
on the mortgage debts, but died without having 
paid the principal. The personal estate of T. was 
only sufficient to discharge his funeral & testa- 
mentary expenses. B., by will bequeathed his 
real & personal estate to his two sons, whom he 
appointed his exors., & died without having paid 
the mortgage debts. The exors. of B., exhausted 
his personalty, by paying with it those debts, &. 
on that ground claimed an exemption from legacy 
duty, & a return of probate duty : — Held : the 
exors. were bound to pay legacy duty, & were not 
entitled to a return of probate duty, since they 
were not justified in paying the mortgage debts 
with the personal estate of B., notwithstanding 
Debts Recovery Act, 1830 (c. 47), s. 3, rendered 
them & B. liable as devisees, to actions on the 
covenants in the deeds. — Re Taylor’s Estate 
(1853), 8 Exch. 384 ; 22 L. J. Ex. 211 ; 155 E. R. 
1397. 


Sect. 0.— COLLECTION OF DUTY. 

Sub-sect. 1. — When Duty Payable. 

See 1815 Act, s. 37 ; 1805 Act, s. 57 ; 1881 
Act, ss. 32, 40. 

932. Power to issue probate on credit — Grant 
de bonis non.] — By 1815 Act, s. 49, the comrs. of 
stamps are authorised to stamp letters of 
administration de bonis non on security given, 
& without payment of the duty, as well in cases 
where the duty has been paid on the original 
letters of administration, as when such letters of 
administration have been originally stamped on 
credit. — Doe v. Wood (1819), 2 B. & Aid. 724 ; 
106 E. R. 529. 

Annotaiiims ^Mentd. R. v. Trent & Mersey Canal Co. 

(1825), 3 L. J. O. S. K. B. 140 ; Jones v. Reynolds (1836), 

4 Ad. & El. 805 ; Muskett v. HiU (1839), 5 Bing. N. C. 

694 ; Prendorgast v. Turton (1841), 11 L. j. Cli. 22 ; 

Vico V. Thomas (1842), 4 Y. & C. Ex. 538 ; Rogers v. 


Bronton (1847), 10 Q. B. 26 ; Re Stroud (1849), 8 0. B. 
502 ; Watson v. Spratley (1854), 10 Exoh. 222 ; Holmes 
V. Powell (1866), 8 De G. M. & Q. 672 ; ^rtyn V. Williams 
(1857), 1 H. & N. 817 ; Lee e. Stevenson (1858), E. B. Sc E. 
512 ; Griffiths v. Jenkins (1864), 3 New Ilep. 480 ; Hoads 
V. Truniplngton OvertMjers (1870), L. R. 6 Q. B. 60 ; Low 
Moor Co. r. Stanley Coal Co. (1876), 34 L. T. 186 ; Suther- 
land V. Heathcote, [1892] 1 Ch. 475. 

933. .] — Howard v. Prince, No. 871, 

ante. 

See 1815 Act, ss. 45-49. 


Sub-sect. 2. — By Whom Duty Payable. 

See 1880 Act, s. 10 (2) ; 1881 Act, ss. 27, 29, 30, 
37, 40. 

934. Executor de son tort — Transfer of shares 
without production of grant.] — New York 
Breweries Co. v. A.-G., No. 908, ante. 

935. Affidavit of value — Need not be made by 
executor.] — Deceased died domiciled in a foreign 
country, in which also the exor. resided. The 
usual affidavits were forwarded to & made by 
the exor. & returned to this country. Before the 
probate passed under seal, it was discovered that 
the value of the property in England had been 
understated in the affidavits. The ct. allowed 
probate to issue, with a stamp to cover the full 
value of the property of deceased, on an affidavit 
by the agent of the exor. in England being filed 
explanatory of the mistake, & of the real value of 
the personal estate liable to probate duty . — In 
the Goods of Urruela (1809), L. B. 1 P. & D. 
598 ; 38 L. J. P. & M. 21 ; 19 L. T. 704 ; 33 J. P. 
167. 

936. .] — A., having taken out 

administration to the goods of the deceased went 
abroad. Subsequently under an order of the Ct. 
of Ch., a considerable sum became payable to 
the estate of deceased, & of his brother & sister, 
who were also deceased. The order could not be 
passed & entered until the additional duty on these 
estates had been paid. In the absence of the 
administrator, who was in .Japan, the ct. allowed 
another person to file an affidavit as to the increase 
of property, & to execute the bond to cover the 
increased duty, in the place of the administrator, 
with two sureties, on the understanding that, 
as soon as possible, the administrator should 
execute a similar bond . — In the Goods of Ross 
(1877), 2 P. D. 274 ; 46 L. J. P. 57 ; 25 W. R. 
808 ; 42 J. P. Jo. 8. 

937. Where insufficient duty paid — Liability of 
executor alter close of adinlnlstration.] — After 
testator’s estate has been fully administered & 
wound up & the administration closed, the exors. 
cannot be made liable to the Crown for increased 
probate duty on articles which subsequently 
prove to have been of greater value at the time 


death, & Interest thereon to be paid 
to A. H. in the meantime. Relying 
on this promise, A. H. married, Sc 
on the marriage testator oxecutod a 
deed of sottloment, vesting the sum 
of £16,606 138. id. in trustees, for the 
benefit of the parties to the marriage, 
A. H. acknowledging such settlement 
eis in satisfaction, pro tanto, so far as 
he was concerned of the £50,000 : — 
Held : neither the £50,000 nor the 
£16,066 13s. id. was a voluntary debt 
within tho meaning of 1898, No. 27, 
8. 63 (3), & the executors were entitled 
to deduct the £60,000 from the amount 
of the estate liable for duty. — Hay v. 
Stamps CJomr. (1911), 11 S. R. N. S. W. 
304.— AUS. 

t. Barred Iry Statute of lAmi- 

UUione — Acknowledged by executor. y~ A 
debt of a testator barred by the 


Statute of Limitations, but acknow- 
ledged by the exor., le “ a debt due by 
the deceased " within Administration 
& Probate Act, 1890, 8, 97, Sc may be 
deducted from the assets of deceased 
in calculating the final balance upon 
which duty is payable . — Re Elford’s 
Will, [1914] V. L. R. 609.— A US. 


s. Covenant debt in ante' 

nuptial contract .] — By antenuptial con- 
tract a person bound himself to pay 
to his spouse, in case she should survive 
him, an annuity of £800, Sc to invest 
a capital sum sufficient for that purpose, 
& to the children of the marriage, whom 
failing, to himself, his heirs Sc a^guees 
whomsoever. In fee, with power of 
apportionment among the ohildren. 
This obligation was not implemented, 
but the husband, by his sottlcmefnt, 


bequeathed to one of his sons £10,000, 
which, by a codicil, was expressly 
declared to be in lieu & in full of any 
share he might bo entitled to claim 
of the capital sum aforesaid ; — Held : 
in a question between the father’s 
executors Sc the Crown, that the £10,000 
was a debt " due Sc owing from tho 
deceased " which therefore foil to be 
deducted from the gross amount of 
his personal estate. — Lord Advocate 
V. Haoart’b Executors (1872), 10 
Maoph. (Ct. of Scss.) 62 ; 44 Bo. Jur. 
381 ; L. R. 2 So. Sc Dlv. 217.~SCOT. 

t. .] — Mom’s Trustees 

V. Lord Advocate (1873), 11 So. L. R, 
157.— SOOT. 

a. . ] — Marshall v. 

Lord Advocate (1874), 11 So. L. R. 
3»2r— SOOT. 
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of granting probate than the value then put upon 
them. — A.-G. v. Smith, [1893] 1 Q. B. 239 ; 62 
L. J. Q. B. 288 ; 68 L. T. 6 ; 67 J. P. 389 ; 41 
W. R. 246 ; 9 T. L. R. 171 ; 37 Sol. Jo. 192, C. A. 
Annotation ; — Mentd. Wallen v. Lister, 118U4] 1 Q. B. 312. 

Cumulative duties.] — Sec Sect. 2, eub-Boct. 2, 
ante. 


Sub-sect. 3. — Out of What Property 
Duty Payable. 

938. Payable out of general residue.] — Rc 

Bourne, Martin v. Martin, No. 168, ante. 

939. Duty a testamentary expense.] — A 

married woman who had a power of appointment 
over a fund invested in Govt, stock, by her will 
gave legacies of specified sums of the fund. The 
legacies so given did not exhaust the fund, & there 
was a residuary gift of the fund after payment 
thereout of testatrix’s debts, funeral & testa- 
mentary expenses: — Held: (1) though the dis- 
position of the residue of the fund was also specific, 
the words of the will threw the payment of the 
whole of the probate duty upon the residue. 

(2) Testamentary expenses include probate 
duty (Malins, V.-C.). — Davies v. Fqwler (1873), 
L. R. 16 Eq. .308 : 43 L. J . Ch. 90 ; 29 L. T. 285. 

Annotation : — As to (2) Befd. Rc King, Travers v. Kelly, 

11904] 1 Ch. 363. 

940. If general residue insufficient — 

Specific bequest to charity.] — A testatrix bequeathed 
to a hospital all her household furniture <fc other 
things in her dwelling-house, & also all her 
ready money, money at the bankers', & money in 
the public stocks or funds of Great Britain, & 
also all other of her personal estate & effects which 
she could by law bequeath to such an institution, 
& she appointed exors., but made no further 
disposition of her property, real or personal : — 
Held : the charitable bequest was a specific 
bequest, & the debts, funeral & testamentary 
expenses, & costs, must be paid first out of the 
undisposed of personal estate, next out of the real 


estate, & lastly out of the specific bequest ; but 
the specific bequest must exonerate the real estate 
from probate duty.— S hepheard v. Beetti^i 
(1877), 6 Ch. D. 597 ; 46 L. J. Ch. 763 ; 25 W. R. 
764. 

Ar n-vTild. Pullen. Parker v, Pullen, 




[1910] 1 Ch. 664. ^ 

941. Whether duty a disbursement wit^ 
Solicitors Act, 1843 (c. 73), s. 37.]— Re Lamb, No. 

11 y ante. , m 

942. .]■— Re Kingdon & Wilson, No. 12, 


Uiltr/. - 

943. Personalty appointed imder general power 
— Duty payable out of property appointed.] — A 

married woman who had a power of appointnaent 
over certain trust funds, & was also possessed of 
separate estate her title to which had 
before Married Women’s Property Act, 

(c. 75), died in 1887, having in the same year made 
a will, by which she exercised her power of appoint- 
ment over the trust fund & appointed exors., 
but made no disposition of her separate property. 
Probate of the will was granted to the exors. 
according to the altered practice introduced by 
Probate Rules of 1887, i.c. in the ordinary fomi 
witliout any exception or limitation : Held: the 
expenses of proving the will, including the probate 
duty, must be apportioned ratably between the 
appointed undisposed of j)roperty in the same 
manner in which they would have been apportioned 
under a grant cceierorum before the change in the 
form of the grant : but the costs of the proceedings 
in which tl\e questions were determined must fall 
upon the undisposed of property, as they were 
occasioned by a contest between the husband 
& the next of kin.— Rc Lambert’s Estate, 
Stanton v. Lambert (1888), 39 Ch. D. 626 ; 57 
L. J. Ch. 927 ; 69 L. T. 429. 

Annotation: — Mentd. Surman v. Wharton, [1891] 1 Q. B. 

944 . Appointment of part of clear 

value & of “ aU the residue Duty payable out 
of residue.] — Testatrix, in exercise of a general 
power of appointment, made several appointments 


PART VI. SECT. 6, SUB-SECT. 3. 

940 i. Payable out of general residue — 
If general residue insufficient.} — E. H. V, 
dii'cctocl that all the epeoiflo & 
pecuniary legacies given by her will 
or any codicil thereto should bo paid 
free from deduction for probate duty 
or otherwise, She devised all her 
i‘oslduary nml & personal estate to her 
tnisteos upon trust to convert, at thoir 
discretion. & to pay all her Just debts, 
& funeral &; testamentary expenses 
& all the expenses Incident to the 
execution of the trusts together with 
the legacies thereinbefore given, & 
to stand possessed of the residue of tho 
moneys for certain charitable objects. 
By codicils she devised throe houses to 

M. B. & C. absolutely, & directed that 
the probate duty on this devise 
should be paid out of the residuary 
estate. 

Certain specific personalty was 
directed to bo sold & the procoi^ds paid 
to two ohari table objects & M. C. B. 
in equal shares. The residuary estate 
was valued at £4,653, less expenses, & 
debts, costs of administration & pro- 
bate duty amounting to £2,786 ; the 
amount requiied for pecuniary legacies 
was £3,080 : — HcH : as tho residuary 
estate was insufBclent to pay the State 
probate duty & tho pecuniary legaoios 
& the intention of the will was that 
all bonefiolarles other than the ulti- 
mate residuary beneficiaries were to 
get their benefits in full, the direction 
to pay the probate duty was to bo 
treated as a legacy to the several 
beneficiaries of the amount which 
would, but for such direction, have been- 


deducted from their respective devises 
or bequests under Stamp Duties Act. — 
Bkown V. Butcher (1921), 22 S. R. 

N. S. W. 176.— AUS. 

b. Annuity — Fund appropriated 
thereto.] — An annuity is a series of 
legacies payable at intervals dming the 
life of the annuitant, & the duty under 
Duties on the Estates of Deceased 
I’orsons Statute, 1870 (No. 388), s. 11, 
should be deducted by the exors. 
from those paymente, & from any funds 
appropriated to thoir security ; & not 
from the residuary estate. — In the Will 
o/Moffatt (1872), 3 V. R. 166. — AUS. 

0 . Property given during donor* s 
life — In absence of directions for pay- 
ment out of another fund.] — The duty 

g ay able under Administration & Pro- 
ate Act, 1903, s. 11, in respect of pro- 
perty transferred colourablv or by way 
of gift during the donor’s life is to bo 
borne by tho property so transferred, 
unless the donor expressly provides 
for the payment of such duty out of 
some other fund. 

A provision in a donor’s will for 
“ payment of testamentary & ad- 
ministration expenses & all probate 
legacy & other duty payable on my 
estate ” out of a specified fund does 
not exonerate the transferred pro- 
perty. — N ational Tbubteks, Kxe- 
cuTORB & Agency Co. v , O’Hka (1904), 
29 V. L. R. 814.— AUS. 

d. Property transferred in con- 
sideration of marrUme.] — On July 8, 
1903, Q. by indenture purported to 
giunt & transfer to his son A. in 
consideration of his then Intended 


marriage with K. certain land to hold 
tho same for G.’s benefit until the 
marriage, & afterwards for A.'s benefit 
absolutely. By the same indentme 
G. covenanted that immediately after 
the marriage he would execute all 
transfers for tho bettor transferring of 
the said land. Tho marriage took 
place on July 14, & G., on the same 
day, executed a transfer of the land 
to A. G. died on Dec. 8, 1903 : — 
Held : neither the indentm o nor tho 
transfer came within Administration 
& Probate Act, 1903 (No. 1813), s. 11, 
so as to make the property to which 
they related chargeable with tho pay- 
ment of duty. — -iie Mbares, [1905] 
V. L. R. 4.— AUS. 

e. Moneys payable under pro- 

tected policies. h—As between legatees 
of protected policy moneys & other 
specific legatees the policy moneys are 
liable for their aliquot proportion of 
probate duty & odmlmstration ex- 
penses. — Re McCallum, [1907] 7 

S. R. N. S. W. 623.— AUS. 

f. Property of intestate — Over 
£1,000 in value.i^Oti the death of 
an intestate leaving an estate of the 
value of over £1,000 his widow is 
entitled to £1,000 clear of debts & 
expenses but subject to payment of a 
proportion of the State probate duty. — 
Re Woodworth (1915), 11 Tas. L. R. 
161.— AUS. 

r. Specific devises d: bequests 
'* free of duty ” — Oeneraf personal 
estoie insufiUnent — Duty payable out 
of bequests of same e«»s«.]-~Testator 
gave specific bequests tc specific de- 
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Sect. 0. — Collection of duty : Sub-sect. 3. Sect. 7 ; 

Sub-sects. 1, 2 cfc 3. Sect. 8. Part VII.] 

of, in each case, “ so much & such part of ” the 
trust funds as should be of the “ clear ” value of a 
specified sum of money in each case, & lastly made 
an appointment of “ ^ the residue ” of the trust 
funds. The will disposed of no other property 
except that subject to the power, & cont^ned no 
direction for payment of testamentary expenses, 
probate or legacy duty : — Held : the testamentary 
expenses & probate duty, & the legacy duty on 
the specified portions of the trust funds, must be 
paid out of that part of the trust funds which was 
lastly appointed as residue. — He Currie, Bjork- 
MAN V. Kimberley (Lord) (1888), 57 L. J. Ch. 
743 ; 59 L. T. 200 ; 80 W. K. 752. 

Annotations Apld. He CoxwoU’s Trusts, Kinloch-Cooko v. 
Public Tnistoe, 11910J 1 Cb. (53. Befd. Re Saunders, 
Sauudoi-H V. Gore, [1898 J 1 Ch. 17 ; Re Chisholm, Goddard 
V. Brodie, [1902J 1 Ch. 157. 


Sect. 7.— INTEREST, PENALTIES AND PRO- 

CEEDINGS. 

SUD-SECT. 1. INTERE.ST. 

Sc(\ }i<m\ 1890 Act, s. 18 (1), (2). 


►Sub-sect. 2. — Penalties. 

See 1815 Act, ss. 87, 43 ; 1881 Act, s. 40 ; 
►Stamp Act, 1891 (c. 89), s. 15. 

945. Penalty under 1815 Act, s. 37--Repre- 
sentatiye may subsequently take out grant.] — 
Sect. 87 [of the above Act] merely inflicts a 
penalty upon an exor. or administrator personally, 
for not proving the will or taking out letters of 
administration within a certain specified time. 
But it was not intended tliat the representatives of 
deceased should thereby be prevented from taking 
out probate or letters of administration after that 
time (Parke, B.).— Bodger v. Arch (1854), 10 
Exch. 333 ; 150 E. R. 472. 

Annot^ions Mentd. Amos v. Smith (1862), 1 H. & C. 238 ; 
Mabor r. Maher (1867), L. H. 2 Exch. 153; Baker v. 
Blaker (188(5), 55 L. T. 723 ; Kregor v. Holiius (1013), 

^ ^ ^ Jtj • L « 6t m 

946. Executor de son tort — Omission to pay 
duty.] — New York Bheweries Co. v. A.-G., No. 
908, anie. 


Sub-sect. 3. — Procedure. 

See 1865 Act, s. 67. 


Sect. 8.— REPAYMENT OF OVERPAID DUTY, 

See 1881 Act, s. 31. 

947. Repa 3 mient of duty under false repre- 
sentations — Whether duty can be again demanded.] 

— (1) Pending a suit for the administration of 
assets, & before the accounts had been taken, the 
A.-G. presented a petition for payment out of the 
assets, of a sum which, under f^se representations, 
had been returned to the administrator as overpaid 
in respect of probate duty, & for the legacy duty 
payable by the administrator on his share of the 
residue. The administrator had wasted the assets, 
& the widow, who was entitled to one-third, had 
not been paid : — Held : the application was pre- 
mature, & the petition was dismissed. 

(2 ) In an administration suit, the ct. provides for 
the payment of the legacy duty before payment to 
the legatee. — H icks v. Keat (1840), 3 Beav. 141 ; 
49 E. R. 65. 

948. Where property in two jurisdictions — 
Calculation of refund.] — Where a testator left 
personal property in each of the provinces of 
Canterbury & York, 6c probates were taken out 
for the property being m each province respec- 
tively, & separate duties paid on each probate, & 
the exors. afterwards paid debts indiscriminately 
out of the whole personalty : — Held : they were 
not entitled, for the purpose of demanding a 
return of duty under Railway Passenger Duty 
Act, 1842 (c. 79), 8. 23, to add together the amounts 
in respect of which the two probate duties wore 
paid, deduct from the gross sum the amount of the 
debts, & then estimate the duty payable on the 
remainder, & demand back the dilTerence between 
such duty & the aggregate of the sums paid on 
the two probates. Seniblc : an equitable mode of 
calculating the sum to bo returned was to apportion 
the sum paid for debts in the ratio of the estates 
in each province, & deduct the respective portions 
of the debts from the values of the respective 
estates. — R. v. Stamps <fc Taxes Comrs. (1846), 
9 Q, B. 637 ; 16 L. .T. Q. B. 75 ; 8 L. T. O. S. 155 ; 
11 Jur. 365 ; 10 J. P. Jo. 756 ; 115 E. R. 1418. 

Annotations :—-4jO‘OBd. R. v. Stamps & Taxes Comrs. (1849)> 
18 L. J. Q. B. 201. Mentd. Re Webster (1859), 1 L. T. 45 ; 
tt. V. I. It. Comrs., Rc Empire Theatre (1888), 57 L. J. M. C. 


vises to sons & danghteis, & al 
uisposod of his residuary csta 
1 he devises to his daughters & cci^ 
bequests t.o them wore stated to 
free of probate & estate duty. T 
general personal estate was insufficii 
to pay the debts, funeral & t-es 
mentary expenses of testator ReZ 
the State death duty ou the spea 
devises U bequests given free of di 
me daughters was tbi'own on 1 
other spocillc devises & bequests 
the same class ratably according 

S. It. N. S. W. 239. — A US. 

instance. 

legacy duty, & is payable in tlio fl 
of the estate.— Rc Peai 
(1903), 10 B. C. It. 280. — CAN. 


revenue officer responsible to the 
Crown. — Armytage v, Wilkinson 
(1878), 3 App. Cus. 355.— AUS. 

1. Effect of Master's ccHiftcalo .] — 
The certificate of the Master under 
Duties on the Plstates of Deceased 
Persons Statute, 1870 (No. 388), s. 12, 
is not final either os to the amount ol 
duty payable, or as to the balance of 
assets ou which it Is to be calculated, 
or as to the items of wliich such balance 
Is made up. An action may be main- 
tained, after such certificate, to re- 
cover duty on assets afterwards foimd 
to bo not exempt, & to i-eoovor a higher 
rate of duty on the whole, by reason 
of the slidlug-scalo on the increased 
amount of assets under Act No. 623. — 
K. V. Smith (1883), 0 V. L. R. 404. — 
AUS. 


PART VI. SECT. 7, SUB-SECT. 3. 

Supreme Court 
order on Master in Equity.] 
power to 

make an order of a mandatory cha- 
racter upon the Master in Ecmity In 
relation to duties claimed by him 

whether In his 
capacity of an officer of the ct. or of u 


m. Claim of furtfter duty h 
Crown — Eresh statement by executor o 
administrator.] — Wherd' the Crowi 
alleges that too little duty has bee! 
paid in respect of the estate of j 
deceased person & seeks to obtaii 
further payment of duty unde 
Administration & Probate Act, 18fii 
(Viet.), s. 105, It must ascertain hov 
much duty ought to have been paid 


& there must he a fresh statement 
made by the executor or administrator. 
— Aefleck r. H. (1906), 3 C. L. K. 
608.— AUS. 

n. Collection under Supreme Court 
Rules.] — By r. 1065, tho appendices to 
the Supremo Court Rules form part 
thereof, &, by Supreme Court Act, 
It. S. B. C. 1897, c. 56, s. 94, the Rules 
are declared to bo valid & binding 
therefore probate fees as set out in 
appendix M. of the Rules may bo 
collected as being imposed by statutory 
enactment. — Re I’orter's Estate 
(1902), 10 B. C. R. 275.— CAN. 

o. Appeal — Case stated for opinion 
of Supreme Court.] — An appom lies 
to the Ct. of Appeal from tho decision 
of the Supreme Ct. on a ceiso stated by 
tho comr. for the opinion of the 
Supreme Ct. xmdor Death Duties Act, 
1909, 8. 60. — Stami^s Comr. v. Peat 
(1912), 32 N. Z. L. R. 457.— N.Z. 

PART VI. SECT. 8. 

p. Excess of valuation — No 
statutory provision in Scotland — Com- 
mon law principle ofcondiciio indebiti.}^ 
AiiJTON’s Trustees v. Lord Advocate 
(1895), 33 8c. L. R. 278.~SCOT. 
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949. Mandamus to recover excess of duty paid 
— Not remedy against commissioners.J — Railway 
Passenger Duty Act, 1842 (c. 79), s. 23, provides 
for the return by the Comrs. of Stamps <te Taxes of 
probate duty on proof by oath & proper vouchors to 
their satisfaction of the payment of debts of 
deceased, whereby the amount of probate duty 
payable on the estate is reduced below the amount 
which has been paid. By a subsequent Act the 
Comrs. of Inland Revenue are substituted for the 
Comrs. of Stamps & Taxes. On an application 
by an administrator for a mandamus to the Comrs. 
to pay to appct. the amount of duty overpaid by 
him, on the ground that he had supplied evidence 
of overpayment & had no other legal remedy : — 
Meld : the mandamus ought not to issue, for the 
statute created no duty between the Comrs. & 
appct. whose remedy, if the decision of the Comrs. 
could be reviewed was by petition of right. — 
R. V. Inland Revknuk Comiis., Me Nathan (1884), 
12 Q. B. 1). 401 ; 53 1.. J. Q. B. 229 ; 51 L. T. 
40 ; 48 J. P. 452 ; 32 W. R. 543, C. A. 

Annoiatio'tis : — Consd. R. v. Lamboiim Valley Ry. (1888), 
22 Q. R. 1). 463. Reid. R. v. Income Tax .Special Comrs., 
Jia t!apo Copper Miniiiif Co. (1888), 2 Tax Cas. 332 ; 
Special Purposes Income Tax Comrs. v. Pemscl, [1891] 
A. C. 531 ; Lord Advocate v. Cuninghamo Division of 
Ayrnhirc Income Tax General Comrs. (1895), 3 Tax Cas. 


395 ; R. V. Incorporatod Law Soc., [1805] 2 (>. B. 45C 

Peebles v. Oswaldowistie U. D. C., [i897] 1 Q. B. 381 ; 11. 

r, St. Giles, Camberwell, Vestry (1897), 61 J. P. 217 ; 

J^mith V. Chorley District Council (1897), 66 L. J. Q. B. 

427. Mentd. Leakey & Haig v. Dunglinsor (1891), 65 

L. T. 152 ; R. v. Lofeester Union, [I899J 2 Q. D. D. 632 ; 

Hollbishcad v. Hazleton, (1916J 1 A. C. 428. 

950. Effect of delay.] — Where exors. paid 

probate duty partly under mistake of law & partly 
with a reservation of their right to have the excess 
refunded without regard to delay, & it was sub- 
sequently decided in another case that no duty 
at all was payable as claimed : — Held : an applica- 
tion made nine years later for a mandamus to 
state a case for the Full Ct. was not brought within 
a reasonable time, & must be refused. — Broughton 
V. Stamp Duties Comr., [1899] A. O. 251 ; 08 
L. J. P. C. 30, P. C. 

951. Consent of Crown — Railway Pas- 

senger Duty Act, 1842 (c. 79), s. 23.] — The ct. 

cannot entertain an application for a rule calling 
on the Comrs. of Inland Revenue to show cause 
why they should not make a return of probate 
duty, under the above sect., unless by consent of 
the Crown. — In the Goods of Webster (1859), 
1 L. T. 45 ; 24 .T. P. 24. 

.] — Sec , generally , Crown Practice, Vol. 

XVI., Part VI. ‘ 


Part VII. — Account Duty. 


Sec, now, Finance Act, 1894 (c. 30), s. 2 (1) (c), & 
Finance (1909-1910) Act, 1910 (c. 8), s.s. 54, 59-02. 

952. Duty due on conversion — Realty into 
personalty.] — In 1885, by a voluntary settlement, 
A. gave real estate to trustees upon trust, at the 
request of A. or his wife or the survivor of them, 
or after the death of the survivor, at their own 
discretion, to sell the same, and hold the proceeds 
on certain trusts. A. died in 1887 : — Held : the 
realty must be treated as converted into personal! y 
by the settlement of 1885, must therefore be 
included in an account & charged with duty under 
Customs & Inland Revenue Act, 1881 (c. 12), s. 38. 

A.-G. V. Dodd, [1894] 2 Q, B. 150 ; 03 L. .T. Q. B. 
319 ; 70 L. T, 660 ; 58 J. P. 526 ; 42 W. R. 524 ; 
10 T. L. R. 330 ; 38 Sol. Jo. 350 ; 10 R. 177, D. C. 

Annotations : — ^Re!d. A,-G. v. Londcaboroagh (1904), 73 

L. J. K. B. 503; A.-G. v. .lohnson, [1907] 2 K. B. 885. 

Mentd. Re GoswelPs Trusts, [1916] 2 Ch. 106 : ReFfennolPs 

Sottlmt., Re Ffenuell's Fstato, Wright v, Holton, [1918] 

1 Uh. 91. 

953. Appointment of trust funds — Appointees 
liable ratably.] — C. being, under a voluntary 
settlement made by liim, tenant for life of certain 
trust funds, with remainder to his children as he 
should by will appoint, died in 1891, liaving by 
his will appointed part of the trust funds in 
separate specific sums to four of his five children, & 
the residue to his fifth child. The will contained 
no direction that the specifically appointed sums 
should be paid free of duty : — Held : the account 
duty payable in respect of the trust funds on C.’s 
death, under the Customs <te Inland Revenue 
Act, 1881 (c. 12), s. 38 (2) (c), & the Customs & 


Inland Revenue Act, 1889 (c. 7), s. 11, must be 
borne by all the axipointees ratably according to 
their respective shares & not by the residuary 
appointee exclusively. — He Croft, Deane r . 
Cropt, [1892] 1 Ch. 652 ; 61 L. J. Ch. 190 ; 66 
L. T. 157 ; 40 W. R. 425 ; 8 T. L. R. 309 ; 36 
Sol. Jo. 255. 

Annotations : — Distd. Re Bourne, Martin v. Martin, [1893] 

1 Ch. 188 ; Re FoHtor, Thomas v. Foster, [1897] 1 Cli. 484. 

Befd. Re Orford, Cartwright v. Balzo (1896), 63 L. J. Ch. 

253. 

954. Dispositions of personal property — Passing 
on death other than by will.] — (1 ) By a deed between 
G. A; his partners, G. was empowered to dispose 
of liis share in the business to any one of a limited 
class, such person to be certified by the senior 
partners as qualified. G. left his shares to his son 
who was duly certified ; — Held : the deed was a 
voluntary settlement whereby a life interest was 
reserved in G., within Customs & Inland Revenue 
Act, 1881 (c. 12), s. 38, & Customs & Inland 
Revenue Act, 1889 (c. 7), s. 11. 

(2) The object of the Act [Cust-oms & Inland 
Revenue Act, 1881 (c. 12)] was to strike with 
liability to such duty dispositions which, while 
preserving to a man the enjoyment of personal 
property to the day of his death, make the same 
property pass on Ms death to some one else &; 
so become substitutes for wills {per CuR.). — ^.\.-G. 
V. Gosling, [1892] 1 Q. B. 545 ; 61 L. J. Q. B. 
429 ; 66 L. T. 284 ; 56 J. P. 358 ; 40 W. R. 366 ; 
8 T. L. R. 349 ; 36 Sol. Jo. 294, D. 0. 

Annotations: — As to (1) Refd. A.-G. v. Boden, [1912] 1 

K. B. 539. As to (2) FoUd. A.-G. v. Ellis, [1895] 2 Q. B. 

406 . 
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Estate and Other Death Duties. 


Part VIII.— Foreign Duties. 


955. Out of what property payable— General 
estate—Foreign property not specifically bequeathed 
or devised.]— Peteh v. Stirling, No. 419, ante, 

956 . .]— Testator domiciled in 

England, whose assets consisted of considerable 
personalty in England & also of realty leaseholds, 
& personjilty in Australia, by his will, after 
bequeathing pecuniary legacies of considerable 
amount, gave his residuary real & personal estate 
upon trust for such of his five children as should 
be living at his death in equal shares, the share of 
each child being settled upon him or her for life 
with remainder to his or her children, with power 
for his trustees to manage & cultivate his real & 
leasehold estates until sold:— jEfeW: the duties 
due to the Govt, of South Australia were not, like 
the duties due to the English Govt., payable out 
of the share of* each child ; but were part of the 
costs of realisation, <fc were thei'efore payable out 
of testator’s general assets before distribution.— 
Be Mai’Rice, Brown v. Maurice (1896), 75 L. T. 
415; 13T.L. K.36. 

Annotation .•—Refd. Be hrewstor, Bailor r. Southani, [1908] 

2 Ch. 365. 

957. Foreign property— Where specifically 

bequeathed or devised.]— Testatrix domiciled in 
England made an English will appointing English 
exors. A trustees A Colonial exors. A trustees. 

She devised certain land in Melbourne, Victoria, 
to her Colonial tiaistees, upon trust to sell the 
same A to pay or remit the proceeds of sale to her 
English trustees to be held upon ceitain specific 
trusts. 

She dcAused A bequeathed the residue of her 
real A personal estate to her English trustees upon 
trust to sell A convert the same into money A 
thereout to pay (bder alia) her “ debts ” A to 
stand possessed of the residue thereof upon 
certain residuary trusts :~~Hcld : (1) the direction 
to pay debts oiit of residue refeired to actual debts 
A did not include local death duty on the Melbourne 
pr()])erty, though “ deemed to be a debt of the 
testatrix ” by the local law ; (2) the local death 
duty A other expenses of realising the Melbourne 
property fell on that property A not on residue, 

Jk Brewster, Bim.ER v. Southam, [19081 2 Ch. 
305 ; 77 L. J. Ch. 005 ; 99 L. T. 517. 

Annotations As to (2) Reid. Be Dc Somincry, Coelcnbicr 

V. l)e Sommery, l]!)12j 2 Cli. 622 ; Be GroBvciior, 

vunor r. Grosveuor (1910), 85 L. J. Ch. 735. 

958. — .]— Where trustees of a 

will incurred costs A paid duties abroad in respect 


of foreign property specially bequeathed, they 
having as exors. assented to the bequest Tfe/d ; 
both the foreign costs A the foreign duty must be 
borne by the specifically bequeathed property 
A not by the residue.— ife De Sommery, Coelen- 
BIER V. De Sommery, [1912] 2 Ch. 022 ; 82 L. J. 
Ch. 17 ; 107 L. T. 253, 823 ; 57 Sol. Jo. 78. 
ilnnofaliorw Consd. Be Groevonor, Giosvonor r. Gros- 

venor, [1916] 2 Cb. .375. Refd. Be Scott, Scott v. Scott, 

[1915] 1 Ch. 592 ; Be Scott, Scott v. Scott, [1916] 2 O). 

268 ; Be Howett, Eldrldge v. Howett (1920), 90 L. J. Cli. 

126. Mentd. Kennedy v. Kennedy, [1914] A. C. 215; 

Be Allott, Hanmer v, Allott, [1924] ^2 Ch. 498. 

959 . Direction to pay “ free of 

legacy duty.*’]— Testator, a domiciled English- 
man, by his will bequeathed to Lady S. “ free of 
legacy duty ” all his pictures, engravings, furniture, 
busts, silver plate, A “ works of art ” of every 
desenption wheresoever situate, except at his 
two Ijondon houses or except those bequeathed 
specifically by his will. At his death he was 
possessed of a number of valuable tapestries which 
were attached to the walls of his house in Paris, 
which the ct. held, upon the facts, passed to Lady 
S. under the specific bequest of “ works of art.” 
According to French law a mutation duty was 
payable by the legatee on iliese chattels ; A if 
the duty was not paid within eight months of 
testator’s death ccixain penalties w(*re incurred. 
By reason of litigation which arose with reference 
to the proving of the will A the administration of 
the estate tlie BYench duty was not paid, A 
Lady S. was not put into possession of the 
tapestries until two years after testator’s death, 
A heavy penalties for delay became payable to the 
French fiscal authorities: — Held: (1) on the 
constiTJctioR of the will the expression ” legacy 
duty ” was used by L^staior in its strict legal 
sense as meaning the duty imposed by the Legacy 
Duty Act, 1796 (c. 52), A amending Acts, A not as 
meaning all duties in the nature of h^gacy duty, 
A it did not theretore include the French mutation 
duty ; (2) there was no obligation on the exors. 
to pay the mutation duty in order to get pos- 
session of the tapestries A deliver them to the 
legatee, A consequently the mutation duty must 
be borne by the legatee ; (3) tlie penalties were in 
substance an extra mutation duty A must also bo 
paid by the legatee.— AY Scott, Scoit v, Hcorr, 
[1915] 1 Ch. 592; 84 L. J. Ch. 366; 112 L. T. 
1057 ; 31 T. L. R. 227, C. A. 

Annotation A 8 to (2) Refd. Be GroHVonor, Orouvuiior r, 

Grosvenor, [1916] 2 Cli. 375. 
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ESTATE BY THE CURTESY. 

See Copyholds ; Husband and Wife ; Heal Property and Chattels Eeal. 


ESTATE FOR LIFE. 

See Real Property and Chattels Real ; Settlements. 


ESTATE PUR AUTRE VIE. 

See Descent and Distribution ; Real Property and Chattels Real. 


ESTATE TAIL. 

See Descent and Distribution ; Real Property and Chattels Real ; Settlements. 


ESTATES OF THE REALM 

See Constitutional Law ; Parliament. 
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Part I. — Nature and Classification. 


Sect. 1. NATURE OF ESTOPPEL. 

1. General rule.] — An estoppel is an ad- 
mission, or something which the law treats as 
equivalent to an admission, of an extremely high 
<te conclusive nature, so high & so conclusive, that 
the party whom it affects is not permitk*d to aver 
against it or offer evidence to controvert it 
(Lush, J.).— Ord v. Ohd, No. 140, post. 

2 . — — .j — In an action upon a covenant to 
jiay i‘ 0 ,S 00 subject to deductions to the extent of 
£4,800 upon a certain event to be ascertained by 
an arbitrator, deft, pleiuied in bar that the 
arbitrator had awarded that a deduction should 
be made, of £4,800 : — Held : that award was pro- 
perly ph^aded in bar, & not by way of estoppel. 

4’liis is no estoi)pel. The deduction depends 
upon a fact to be ascertained by an arbitrator, A 
the arbitrator has ascertained it (Patteson, J.). 

A plea in bar must show that there was no cause 
of action, or acaord A satisfaction. The principle 
of a plea in estoppel is, that whether pltf. has a 
cause of action or not, he is estopped from assert-- 
ing it : but tliis plea shows that he has no cause 
of action (Coleridge, Paukeh v. Smith 

(1850), 15 Q. B. 297 ; 19 L. .1. Q. B. 405 ; 15 
L. T. O. S. 223 ; 14 Jur. 701 ; 117 E. R. 470. 
^toio/rrOons ToUd. (;()mmiuf?H r. Heard (1809). L. R. 4 

G. H. 0()9. Mentd. Collins v. Collins (18.58), 26 llcav. 306 ; 

c. Secrotary of State for War Department 

. w 1 • . Glaysher (1864), 3 H. & C. 

4 42, \\iHljart r. lowior (1864), ;i New Rep. 373 ; Fe 

Newton & Hothcringt on (1865), 19 C. R. N. 8. 341. 

3. .] The general definition of estoppel 
IS goven in Zes Termes de la Ley, title Estoppel : 

I Estoppel 18 , when <)ne is concluded & forbidden 
in law to spr^ak against his own act or deed, yea, 
though it bo to say the truth.” This is what 
deR. attempted to do. 'IJiere is a distinction 
between estoppel by niatter of record or deed & 
by matter in pais : in tin; lattcir ease it arises on 
tli(- evidence its(*ll, A need not l)t‘ pleaded ; in tlic 
others it must b<.‘ pl(*aded, if there he an oppor- 


tunitv (WiGHTMAN, J.). — Ashpitel V. Bryan 
(18b3h 8 B. A S. 474 ; 1 New Rep. 285 ; 82 
L. a. Q. B. 91 ; 7 L. T. 708 ; 9 Jur. N. 8. 791 ; 
11 W. R. 279 ; 122 E. R. 179 ; on appeal (1804), 
5 B. A 8. 723, Ex. Ch. 

Annotations : — Befd. M‘('ancc r. L. A N. W. Ry. (18CI), 31 

L. J. Ex. 39 ; Garland r. Jaconib (1873), L. R. 8 Exoh. 

216 ; Vaffliano r. Rank of England (I8H9), 23 Q. R. D. 

243. Mentd. Rrook i\ Hook (1871), L. R. 6 Kxch. 89. 

4. - — SIMM Anglo-Amehr’an Tele- 

graph Go., Anglo-American Telegraph Co. r. 
Spukling, No. 1118, post. 

5. Rule of evidence.] ~(1) /\lthoiigh it is the 
duty of a trustee to give his cestui que, trust, on 
demand, information with respect to the dealings 
with A position of the tmst fund, it is no part/ of 
his duty to assist his cestui que, trust in selling or 
incumbering his beneticial interest by telling liim 
what incumbrances lie, the eeMui que trust, has 
created, nor wliich of Ids incumbrancers have 
given notice of their respective charges ; A it 
follows that the trustee is under no obligation to 
answer the inquiries of a stranger about to deal 
with the cesUd que trust. 

If the tnistee takes upon himself to answiu* the 
inquiries of a stranger about to deal with the 
cestui que trust, he is not under any legal obligation 
to do more than to give honest answers to the best 
of his actual knowledge A belief ; he is not bound 
to make inquiries himself. Provided he answers 
honestly, he incurs no liability ki the inquirer, 
unless he binds himself by a statement amounting 
to a warranty, or so expresses himself as to be 
estopped from afterwards denying the truth of 
what he has said. 

(2) A statement to operate as an estopped must 
be clear A unambiguous. 

(3) Estoppel is not a cause of action, it is a rule 
of evidence which precludes a pei'son from denying 
the truth of some statement previou.sly made by 
liiuiself (Lindley, L.J.). 


of icidnict .] 3’lie lu^v 
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Estoppel is only a. rule of eviclonee ; you cannot 
found an action upon estoppel. Estoj^pel is only 
important as being one step in the progress towards 
relief on the hypothesis that deft, is estopped from 
denying the truth of something which he lias said 
(liowEN, L.J.). — Low V. Bouverie, [1891J 3 Ch. 
82 ; 00 I.. .T. Ch. 591 ; 05 L. T. 533 ; 40 W. U. 
50 ; 7 T. L. R. 582, C. A. 

Annokitioiis .—As to (!) Reid. Fry v. SmcUlo, fl912] 3 K. 13. 
282. As to (2) Consd. Whiloclmrch v. Cavaua^h, [1902J 
A. C. 117 ; I^orter v. Moore, [1904 J 2 Ch. 307. Reid. 
I’iorson r. Altrincham U. C. (1917), 86 L. .1. K. 13. 909. 
As to (3) Reid. Exploring Land & Minerals Co. r». Kolck- 
mann (1905), 94 L. T. 234. Ciemrallu, Reid. Balkis 
Consolidated Co. r. Tomkinson (1893), 12 W. R. 201; 
Williams v. I’iuekney (1897), 07 L. .1. Ch. 34 ; Nocton r. 
Ashburton, [1914] A. C. 932. ‘Mentd. Elkinglon v. 
HQrter, 118921 2 Ch. 4.52 ; lie Tlllott, Lee t\ Wilson, 
[1892] 1 Ch. 80 ; lie Wyatt. White v. Ellis, [18921 1 Ch. 
188 ; Lo Lievro r. Gould, |1893] 1 Q. 13. 491 ; War<l r. 
Duncombe (1893), 09 L. T. 121 ; Whittington r. t^oale- 
Hayne (1900), 82 L. T. 49 ; Oliver v. Bank of England, 
[1902] 1 Ch. 010 ; Banbury v. Bank of Montreal, [1917] 

1 K. B. 409 ; Everett v. Grifliths, [1920] 3 K. B. 103. 

6. .] — Williams?;. Pinckney, No. 798, pos7. I 

7. .J — Estoppel being a rule of evidenee 

can only apply in a case where it is sought to make 
a man liable by jue venting him proving the true 
facts, his conduct having been inconsist (mt with 
t hose facts, <to liaving mduc<*d othcj.s to altcT their 
position (Vaughan Williams, L..I.). — Oliver 
B.ank op England, [1902J 1 Ch. tllO ; 71 L. J. Ch. 
388 ; 80 L. T. 218 ; 50 W. R. 340 ; 18 T. I.. R. 
341 ; 7 Com. Cas. 89, C. A. ; on appeal, sub uom. 
Starkey v. Bank op England, [10031 A. C. 114, 
ir. L. 

Annotations ; — Mentd. Salvosen v, Bederi Ak(. Nordatjernan, 
[1905] A. C. 302; Shoflield Corpu. v. llaivlay, (1905] 
A. C. 392 ; A.-G. v. Udell, [1900] 2 Ch. 47 ; Bank of 
England v. (.Sutler, [1908] 2 K. B. 208 ; Yonge v, Toynbee, 
I1910J I K. B. 215 ; Edwards v. Porter, McNeall t*. Hawes, 

II 923 J 2 K. B. 538. 

8. .] — The grounds ... on whieii a deciee 

for dissolut ion can be made arc set forth in sect. 27 
th(i Act of 1857. [Matrimonial (Jauses Act, 
(c. 85).] It is .suflicient to say that a decree for 
judicial separation is not made available by the 
Act on one of .such grounds. If sucli a deciee is 
availabhi at all, it is by virtue of the ordinary 
rules of eAddenc'c. 1 do not doubt that as between 
the parties the oi’dinary doctrine of csUppel 
applies . . . but estoppel is only a rule of evidence, 

A tlie duly imposed on the judge by sect. 29, whicli 
emphasises the necessity for the ct. being satisfied 
as required by sect. 31, is not restricted by any 
Slid) rule (Farwict.l, L..L). — IlAuniMAN v. Hahri- 
MAN, 11909] P. 123 ; 78 I.. .1. P. 02 ; 100 L. T. 
557 ; 73 .1. 193, ([.A. 

AnnuUtlions ; — ^Mentd. Eastbouriio Grdns. c. Croydon 
Grdnn., [1910] 2 K. B. 10 ; .Stevenson v. Stevenson, 
11911] P. 191 ; Chuiner r. Churner (1912), 100 L. T. 
709 ; Bobinson r. Robinson, [1919] P. 352 ; Timmin.s v. 
Timmins, [1919] P, 75 ; Rutherford r. Buthorford, 
[1922] P. 144. 

9. -— .] — 3'here is no such thing as quasi 
e8to})pel. p]stoppel is not a cause of action, but 
a rule of evidence. If a man makes a statement 
he cannot afterwards be heard to say it is not 
true (Earwell, I^.J.). — Jav^erpool & North 
Wales s.S. Co., Ltd. v. Mersey Trading Co., 
Ltd., [1909] as reported in 1 Ch. 209, C. A. 

10 . .] — E.stoppel is not a cause of action, 

hut a rule of evidence by whicli A.’s statements or 
conduct to B. alleging one state of circumstances, 
if relied on & a<'ted on by B. prevent A. from 
pixiving against ]L the truth, namely, that the 
state of circumstances alleged does not exist., 
ilut if A.’s original allegation is eaustal by B.’s 
misrepre.scntation of the state of circumstances, 
B. cannot take advantage of a,n alh'gation based 


on his own misrepresentation (Scrutton, L.J.). — ■ 
Russian Commercial & Indu.strial Bank ?;. 
Oomptoir d’Escompte de Mulhouse, [1923] 2 

K. B. 030 ; 92 L. J. K. B. 1053 ; 129 L. T. 700 ; 
39 T. L. R. 501 ; 08 Sol. .lo. 12, 0. A. ; on appeal, 
[1925] A. C. 112, H. L. 

Annotation : — Mentd. Baaque Internationale de Commerce 

de Petrograd v. Goukassow (1924), 93 L. .T. K. B. 1084. 

11. Not cause of action.] — Goods were in 
1875 stored by brokers witli wharfingers, who 
issued a warrant for the same. In 188.5 the 
servants of deft., who liad taken over the wharf 
& business, delivered the goods by mistake to 
certain persons instead of goods to which they 
were entitled, & deft, was not made aware of the 
mistake. The warrant had been negotiated & 
was in Jan. 1880 in the possession of B. & E. In 
that month, no rent having been paid for the goods 
since 1880 deft, wrote two letters to pltf. who liad 
previously taken over the business of the brokers, 
& carried it on under their name, informing liim, 
as the supposed owner of the warrant, & as the 
person presumedly interested in the goods, that 
the goods were in hand, that rent was due, A that, 
unless it was paid, the goods would be sold to 
cover the amount due. Pltf. made no reply, but 
afterwards, A in consequence of receiving these 
letters, he bouglit the warrant from B. A E., A 
applied to deft, for the goods, when deft, first 
discovered that they were no longer in his posses- 
sion : — Held : deft, was liable, being estopped 
from denying that he had the goods specified in 
tlie warrant because he had by his negligent mis- 
reiiresentation led pltf. to believe that the goods 
were in his possession, A such misrepresentation 
was the cause of pltf.’s loss. 

An estoppel does not in itself give a cause of 
action ; it prevents a person from denying a 
certain state of facts (Lord Esher, M.R.). — 
Seton V. Lafone (1887), 19 Q. B. D. 08; 50 

L. .1. Q. B. 415 ; 57 L. T. 547 ; 35 W. R. 749 ; 3 
T. L. R. 021, C. A. 

An notations Apld. FIqUu r. Sawyer (1892). 8 T. L. IL 

050. Consd. Sara! Chmidcr Dcy v. Gopal Ghumlcr Laia 

(1892). 50 .T. r. 741 ; Ji. & V. Ry., 1j. & N. W. Ry. 

(Iracscr v. Mac Nicoll (1!)I8), 88 L. J. K. B. 601. 

12. .] — J>ow V. Bouverie, No. 5, anfe. 

13. .] — No cause of action arises upon an 

estoppel itself (Bowen, li..L). — AV Ottos Kopje 
Di.amond Mines, IjTd., |1893J 1 Gh. 018; 02 

L. J. Oh. 100 ; 08 L. T. 138 ; 41 W. R. 258 ; 37 
Sol. .To. 115 ; 2 R. 257, O. A. 

Annotations .’--Mentd. Longman r. Bath Elect, ric Ti’amways, 

11905] 1 Ch. 64(i ; I’iatt r. Rowe (Trading as Chapman 6i 

Rowe) & Mitchell (1909), 20 T. L. it. 49. 

14. .] — Liverpool A North Wales S.S. 

Go., IjTD. V. Mersey Trading Go., Ltd., No. 
9, a}dc. 

15. .] — Pltf., who was the trustee of a 

settleinont made in contemplation of the marriage 
of the settlor’s son, brought an action against the 
settlor’s widow A in effect asked for a declaration 
that deft, was estopped from denying the validity 
of the settlement. The statement of claim 
alleged that deft, had represented to pltf. that 
her husband desired a settlement to be drawn up 
providing an annuity for his son’s future wife ; 
that pltf. had prepared the settlement accordingly 
A it was executed by the settlor, whoso hand was 
guided by deft, owing to his physical condition ; 
that the marriage took place on the faitli of the 
sottlcnitmt, A the settlor died throe days la, ter ; A 
that, ill iirobato proceedings, deft, had since 
challenged the validity of the settlement on the 
ground that the settlor was incapable of approving 


11 i. Not muse of action .] — EHloppcl ducb not of itself gi\oiise lo uu action. — M ichau &, Dk Villi lilts r. Rousseau 
lloussiiAU (1913), C. r. D. 110. — S. AF. 
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Scci. 1 . — Nature oj estoppel. Sect. 2.] 


its contents :~HeId : the statement of claim must 
be struck out as showing no cause of action, & the 
action must be dismissed.- — B randon v. Michel- 
HAM (1919), 3r. T. L. B. 617. 

16. .] — llussiAN Commercial & In- 
dustrial Bank v. Compi'oir d’Escompte de 
Muliiouse, No. 10, a7itc. 

17. In equity.] — Not evei-y bar or estopjxd in 
law ouglit also to bind in chancery. — A non, (un- 
dated), Caiy, 20 ; 21 E. It. 1 1. 

18. .] — A judgment at law is no estoppel 

in equity. — Pierce r. JohNvS (1717), Bunb. 11 ; 
145 E. B. 577. 


Equitable estoppebJ -^^SVe* Part VI., Sect. 3, 

sub-sect. 1, F., post 

19. Cause of action.] — W illiams r. 

Pinckney, No. 798, 

20. Distinguished from admission.] — In cove- 
nant on an indenture of lease which purported to 
be granted by .1. S., in exercise of a power given 
by the will of 1*. S. : — Held : deft., by holding 
under the lease A executing a count ei-part, ad- 
mitted ( Ih‘ due execution of the will of P. S. 

In the leas(‘ und(‘r which deft, takes, there is a 
re(;i(al that the lessor demistal in exercise of a 
po^^er given him by the will of P. S. ; then, at 
the trial the will of a 1*. 8. is put in, wliich corre- 
sponds with the recital in the lease. ... I do not 
put the admission so high as an estoppel ; but 
it has its ellect on the principle laid down in 
Shelley v. Wright, No. 784, post, wlnu'e a party 
executing a deed was held to be estopped by the 
recital of a particular fact in that deed, to deny 
such fact (Tindal, C’..T.), --Brin<;loe r. Good.son 
( 1839), 5 Bing. N. (J. 738 ; 8 Scott, 71 ; 8 L. ,1 . C. P. 
364 ; 132 E. B. 1281. 

21. Distinguished from conclusive evidence.] — 

New ALL V. Eieiot, No. 265, post. 

22. ■.] — (1) .Vltliough the decision of a 

foreign 7)rize ct. must be rec.’eiv'ed in evidence, 
still it may be examin(*d to see wliether the fact 
in proof of which it i.s adduced was clearly A 
certainly found by the ct. that gave it ; & it is 
for the ct. here to a.scertain what facts \v(U-e so 
found, without inquiring into the legal validity 
of the grounds of the judgment. 

(2) Where a fact is found in the course of 
adjudication by a prize ct., A the judgment woidd 
be conclusive evidence of that fact, the finding of 
such fact cannot be ph*aded bv wav of estoppel. — - 
IIOBBS V. IIENNJNO (18()5), 17 ('.*B. N. 8. 791 ; 
5 New Bep. 406 ; 34 L. .) . C. P. 11 7 : 12 E. T. 
205 ; 11 Jur. N. 8. 223 ; 13 W. B. 431 ; 2 Mar. 
L. 0.183; 144K. B. 317. 


AnnofaUnri.^ : iii fa (2) Refd. JIo Mora r. Concha (188.3). 
7 , • r*. . (•ciu.rdUy, Mentd. Seymour v. Loudon & 

1 roviucjul Marine Insce. (187‘J), 41 J.. J. C. 1». i‘)U. 

23. - 

24. - 


— •] ( 'ONRADI r. OONRADI, No. 50, pOSt . 

decision between parties in an 
action tried 150 years ago, followed by king enjoy- 
ment on the part of the winner, & long acquies- 
cence on the jiart of the loser, is primd facie to be 
held bmdirig on the latter. It is not an estopp(4. 
indeed, but it is the strongest possible evidence 
against him (Wickens, V.-(3.). — Re Walton-cum- 

7'* Tomune (1873), 28 L. T. 

; zi w. xv. 47.5. 


mfvi'Ji f® o<Uous ” — Extent of 

-Iicspass for imprisoning pltf. Plea- 
justiO cat ion under ca. sa. at tlie suit of W., to the 
shenlf of under which pltf. was arrested, A 
lemamed m lln^ sheritt’s custody, till he was 
biougdit up on habeiui carpus A committed by order 
of a judge to deft, as keeper of the Queen’s prison 


with the cause of his detention aforesaid. New 
assignment : That pltf., wliilst in custody at Y., 
petitioned the ct. for the relief of insolvent debtors ; 
that his petition was transmitted to the judge of 
the county ct. of Y., who adjudicated that for 
fraud he should be remanded for one year from 
Apr. 12, 1851, A then discharged : that the judge 
of the county ct. made a warrant, directed to the 
gaoler of ordering his discharge from the 
detainer of W. at that date ; A that the warrant, 
as well as the detainer, was delivered to deft, on 
pltf.’s committal : A jiltf. new assigned im- 
prisonment after Apr. 12, 1852. Plea : That 
deft, had not the warrant. Beplication : That 
he had the warrant. Issue thereon. On the trial 
it appeared that deft, had only a copy of the 
w-arrant : but the jury found that he led pltf. 
to believe ho had the original. It appeared that 
pltf. was placed in the remand ward, A also that 
lie had applied without success to a judge, A to 
the ct. for the relief of insolvent debtors, for a 
warrant addressed to deft, to authorise his dis- 
charge pursuant to the adjudication, A that he 
w'as detained three days after Apr. 12, 1852: — 
Held : there w'as nothing to preclude deft, from 
show'ing that his representation that he had the 
warrant w^as turoru'ous, as there w'as no evidence 
either that lie intended pltf. to act upon the faith 
of the representation, or that pltf. did so act upon 
it to Ids iirejudice ; A wdthout both these in- 
gredients there could be no conclusion by a repre- 
sentation. 

If a iiarty wilfully makes a representation to 
another, meaning it to be acted upon. A it is so 
acted upon, that gives rise to wdiat is called an 
estoppel. It is not quite jirojicrly so called ; but 
it operates as a bar to rec-eiving evidence con- 
trary to that r(‘presentation as between those 
parties, lake the ancient estoppel, this conclusion 
shuts out the truth, A is odious A must be strictly 
made out (Lord (Iami’BEll, C\J.). 

I do not think iliat an (‘stoppid of this kind is 
alw'ays odious ; in many cases 1 think it extreimdy 
c<|uitable to act upon that doctrine (Crompton, J.). 
— Howard v. Hudson (1853), 2 E. A B. 1 ; 1 

V. L. B. 267 ; 22 J.. .J. Q. B. 341 ; 21 E. T. O. 8. 
88 ; 17 .1. P. ()36 ; 17 .lur. 855 ; 1 \V. B. 325 ; 
118 E. B. 669. 

Arniofatum : — Re!d. I’eslcr i'. Mentor Lifo AaHoe. (1854), 

3 K. & It. 48. 

26. .] — HowLEur v. Tarte, No. 96, 

post. 

27. - .j-I*ALMER r. klKINS, No. 710, 

post. 

28. .] — Pltf. wuis surveyor to the 

trustees of certain turnpike i-oads. It was his 
duty to make all contracts, A jiay the amounts 
due for labour A materials required for the rejiair 
of the roads, he being permitted to draw on the 
treasurer to a certain amount. His expenditure 
was not strictly limited to that amount, A in the 
yearly accounts, w'hich it was Ids duty to present 
to the trustees, a balance was generally claimed as 
due to him A w^as carried to the next year’s account. 
He rendered accounts for the years 1856, 1857 A 
1858, showing certain balances due to himself. 
ThcHc accounts were audiUid, examined A allowed 
by th(5 trustees at their general annual meeting 
A a statement, based on them, of the revenue A 
expenditure of the trust, was published as i-equired 
by tlie 3 (leo. 4, e. 126, s. 78. 'I’lie trustees, 
beliovirig tlic accounts correct., paidolt with moneys 
in hand a portion of tlieir mtge. debt. IMtf. 
aftei-wards claimed a larger sum in respect of pay- 
ments which had in fact been made by Idni, A 
which he ought to have brought into the accounts 
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Pakt I. — ^Nature and Classification. 


^ the above years, but knowingly omitted. 
Pltf. also rendered an account for the year 1859, 
which, on inquiry by the trustees, he stated did 
not include all the payments, & he subsequently 
rendered another account for that year in which 
he claimed a larger sum as due to him ; — Held : 
pltf. was estopped from recovering the sums 
omitted in the accounts for the years 1850, 1857 & 
1858, since the trustees had acted upon the faith 
that those accounts were true. 

A man shall not be allowed to blow hot & cold, 
to aflirrn at one time & deny at another, making 
a claim on those whom he has deluded to their 
disadvantage, & founding that claim on the very 
matters of the delusion. Such a principle has its 
basis in common sense & common justice, & 
whether it is called “ estoppel ” or by any other 
imme, it is one which cts. of law have in modern 
times most usefully adopted {per Cuii.). — (3 ave v. 
MIU.S (1862), 7 11. & N. 913 ; 31 L. .7. Ex. 205 ; 
0 E. T. 650 ; 8 Jur. N. S. 303 ; 10 W. 11. 471 : 
158 E. R. 740. 

29 . .] — Baxendale V, Bennett, 

No. 1609, jmst. 

30. Estoppels must be mutual — Persons af- 
fected.]— Anon. (prior to 1585), (3o. Eliz. 37, n. ; 
78 E. R. 302. 


31. .] — A fine in fee will not extinguish 

a contingent remainder, when a contrary int-ention 
is ap])arent. A contrary opinion must proceed 
on tlie doctrine of estopp<il. Every estoppel must 
be reciprocal, that is, to bind both parties, & that 
is the reason that, regularly, a stranger shall 
neither take advantage of nor be bound by the 
cs^ppel ; but pri\des in blood, as the heir, & 
privies in estate as the feoffee, lessee, etc., privies 
in law, as the lord by escheat, tenant by the 
curtesy, tenant in dower, the incumbent of a 
benefice, & others that come und(;r by act in law, 
or in the post, shall be bound by, & take advantage 
of estoppels {per Cuii.). — Doe d. Brune v . Martyn 
(1828), 8 B. & C. 497 ; 2 Man. A Ry. K. B. 485 ; 
7 L. J. O. S. K. B. 60 ; 108 E. R. 1127. 

.4 nnotof ions ;—Expld. Doo d. Christmas v. Oliver (1829), 
10 B. & C. 181. Blentd. Doo d. Shelley v. Edliu (1836), 
4 Ad. & El. 582. 


32. — ^ — .] — Declaration in. covenant by A., 
the surviving lessor in a lease for years, granted 
by A., B. A C., to deft., on a covenant to repair & 
leave in repair, assigning breaches in not repamng, 
A in not leaving in rcpaii* at the end of the term. 
Plea, that A., B. A C., from the tune of making 
the demise until the death of B,, A A. A C. after- 
wards, liad a reversion for a longer term of years, 
expectant on the lease, A that after B.’s death, A 


before any breach of covenant, A. A C. assigned 
such reversion to D., A thenceforward ceased to 
have any reversion or interest in the demised 
premises. Replication, that A. B. A C. were not 
until the death of B., nor were A. A 0. afterwards, 
possessed of the said reversion in the demised 
premises, in manner A form as alleged in the 
plea ; — Held : bad, as being a departure from the 
declaration. 

The declaration imports a giving up to the 
lessors at the end of the term which implies a 
reversion. [It is said] that we are to infer that 
this was a mere equitable estate. There is 
nothing from which we can infer that ; A if there 
were, still the estoppel must be mutual (Alder- 
son, B.). — Green v. James (1840), 6 M. A W. 
6.56 ; 10 L. .T. Rx. 73 ; 151 E. R. 575. 

Annotations : — Dbtd Poolo v. Prow (1857), 29 L. T. O. S. 79. 

Retd. Pargeter v. Harris (184.'>). 7 Q. B. 708. Mentd. 

Stuart V. Joy & Nantes (1903), 90 L. T. 78. 

33. .] — Shedden V. A.-G., No. 398, post. 

34. .] — A mtgor. before mtge. let a farm 

to P. as tenant from year to year. After the 
mtge., P. Jet deft, into possession in his stead, A 
informed the mtgor. of the fact, A the mtgor. 
.sul)se(iuently received the rent from the hands of 
deft. Held : the tenant’s term was still in P., 
there being no effectual surrender, A consequently 
that the mtgee. could not maintain ejectment 
against deft, without a notice to quit. 

None but those who are parties to tiie estoppel 
can take advantage of it. It is a rule that it must 
be reciprocal (Bramwell, B.). — Gadle v. Moody 
( 1861), 30 E. J. Ex. 385 ; 7 Jur. N. S. 1249. 

35. .] — Concha v. Concha, No. 258, post. 

36. .] — Caine v. Palace Ste.ym Shipping 

Co., No. 692, post. 

Application of maxim — Estoppel by record.] 

— See Part II., post. 

Estoppel by deed.] — See Part V., 

Sect. 3, sub-sect. 2, j?ost. 

Estoppel In pais.] — See Part VI., post. 

37. Estoppel affecting interest of land — Runs 
with land.] — Trev^ivian v. Laivrence, No. 332, post. 

38. .] — Palmer v. Ekin.s, No. 740, 

post. 

What parties estopped.] — See, (jenerally. Part 
II., Sect. 3, sub-sect. 1, C. ; sub-sect. 2, C., jiost ; 
Part V., Sect. 6, post. 


Sect. 2.— CLASSIFICATION OF ESTOPPELS. 
Estoppel by record.] — See Part II., post. 
Estoppel by deed.] — See Part V., post. 

Estoppel in pais.] — See Part VI., post. 


31 i, Kstop]Kls must be imUual .] — 
Eveiy cstonpol ought to bo reciprocal, 
that is, to bind both parties, so that It 
cannot bo taken advantage of by a 
stranger. — Wood v. Smart (1914), 2(i 
W. L. 11. 817 ; 16 D. L. H. 97.— CAN. 


a. Estoppel affcjrtiuu coriijjanies 
their meuwers .] — The rules which apply 
to estoppel 08 between individuals 
are not applicable as between an 
incorporated co. & its members.— 
Nolan r. Annahklla Gold Mining 
Co. (1869), 6 W. W. & A’B. ;i8.— AUS. 


b. Wliethcr available ayainst i 
jam.] — No estoppel can bo set 
gainst an Infant. — J kwell r. Bno. 
(1909), 14 O. W. B. 269 ; 19 O. L. 

1 ; 14 O. W. R. 1272.— CAN. 


0 . WhcPier available in publii 
rimttcrs .] — In a public matter th< 
doctrine of estoppel has no place. -- 
ItC KLUS & ItKNFRIiW (1910), 1.' 

O. W. R. 880 ; 21 O. L. R. 74.— CAN 


d. .1 ■ — Municipalities cannot 

transfer their rights or obligations 
in regard to public ways at their will. 


& cannot get rid of thorn by estoppel 
08 if they were private rights. — - 
Wentworth v, Hamilton Radial 
Electric Ry. Co. & Hamilton (1914), 
31 0. L. R. 659 ; 54 S. C. R. 178.— CAN. 

e. Wlictlier available to defeat a 
sUUutc.] — An estoppel will not be 
allowed so os to interfere with the 
proper carrying out of an Act of 
I’arliamcnt. — Klinck v. Greer (1910), 
14 W. L. R. 282 ; 3 Sask. L. R. 157.— 
CAN. 

f. .] — The principle of cs- 

toppol cannot bo iuvokod to defeat 
the plain provisions of a statute. — 
JagadbandhitSauail Radha Krishna 
I'AL (1909),I.L.R.36 Calc, 920.— IND. 

g. .] — A plea of estoppel by 

res judicata can prevail oveu whoi'o 
the ivsult of giving effeot to it will be 
to sanction what is illegal in the souse 
of being pi-ohiblted by statute. — 
Chiiaganlal V. Bai Harkha (1909), 
I. L. R. 33 Bom. 479.— IND. 

h. .] — The plea of res 

judicata or estoppel is not applicable 


to a transaction in plain defiance of a 
statutory prohibition. — Bradshaw v. 
McMullan, [1920] 2 I. R. 412, 490 ; 
54 I. L. T. 109.— IR. 

k. Onus of proof.] — The party 
relying upon cst,oppel must carry the 
bm-deu of proving it. — McKinnon v. 
Ewing & McIntosh, [1923] 1 W. W. R. 
1268.— CAN. 

l. Whether available, against ihc 
Croum.] — Estoppel cannot Ihj invoked 
against the Crown. — R. t?. Tessier 
(1921), 21 Exch. C. R. 150.— CAN. 

IR. .] — Trustees gave up an 

account of the residue of an estate, 
& made payment of the legacy -duty 
in 1827. In 1859 duty was claimed on 
a portion of the estate not included in 
the former euxjount. It was pleaded, 
in answer to the claim, that, in respoot 
of the previous settlement the claim 
could not bo Insisted in : — Held : that 
pica did not opemlo against the 
Crown. — L oud Advocate v. MEiKr.AM, 
ETC. (1860), 22 Dunl. (Ct. of Seas.) 
1427,— SCOT. 
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Estoppel. 


Part II. — Estoppel by Matter of Record. 


Sect. 1. 

39. General rule 


-IN GENERAL. 

Conclusive.] — Matter con- 
trary to the record cannot be assigned for error. 
Eows.se r. Cannington (1()10), Cro. Jac. 244 ; 

79 E. 11. 209. „ . , „ „ 

Annotation : — Rcfd. IG v. Carlilc (1S31), 2 H. & Ad. 3G-. 

40. .]— Erior contrary to the i^H'ord 

not a.s.signable . — (\>le r. (Jueex (Kill), 1 Ia^v. 
309 ; 83 E. R. 122, M. I.. 

Annotatioim : — Apld. 11. r. C'arlilc (1831), 2 11. & Ad. 302. 
Reid. London Cilv v. Wood (1701). 12 Mod. lU'p. 601). 
Mentd. R. V. BuMcr (1G85). 3 IjOv. 220 ; Crosso r. llilKon 
(17()4), (i Mod. Rop. 102 ; Huntley v. Russell (1849), 13 
Q. R. 572. 

41. .]- R. r. Rarlile, No. dl, post. 

42. Judgment stands.] — If the record of a 

judgment in an inferior ct. be, tliat it was held 
by custom before the mayor, it cannot be assigned 
for error that there is no such custom. — WmsTi.Eiv 
r. Lee U()1 1), (.'ro. .lac. 359 ; 2 Rulst. 213 ; 1 Roll. 
Rep. .53; 79 E. R. 307. 

Annotations : — Reid. R. r. Carlilo (1831), 2 R. <8: Ad. 362. 
Mentd. ymith v. R. (1849), 13 Jur. 850. 

43. Until set aside.] — ^llorc goods 

are condemned as forfeit'd by Judgment of 
the ct., & the party might have prevented that 
by coming in before judgment claiming pro- 
perty ; if such an action [again.st the custom- 
house ohicer for S('i7.ing goods] should be allowed, 
the judgment would be blowed off >)y a side-wind 
(PTale, O.R.). — VANDEKREiuar V. Bhake (1(H>2), 
Hard. 191 ; 1 15 E. R. 447. 

Annotations : — Reid. Reynolds r. Kennedy (1748), 1 WiJ.s. 
232 ; Scott v. Shearman (1774). 2 Win. Bl. 977 ; RasC'bd 
r. Matthews (1867), L. It. 2 C. R. 684 ; Rynoc r. Rauk of 
England, 119021 1 K. R. 467. Mentd. Barber r. Lesiter 
(1859), 7 C. R. N. S. 175. 

44. . 1 — An ord<‘r [of remov'alj un- 

appealed from is conclusive.- -K. r. IOalin'o 
(Inhabitants) (1781), 1 Doug. K. 13. 12; Cald. 
Mag. (las. 472 ; 99 E. R. 742. 

Removal orders generally, see P’uou Law. 

45. — Irregular judgment.j — 

Bill to be relieved against a judgment irregularly 
obtained ; deft, pleaded the judgment demiirrcd, 
both which were allowed. — II uddijsstone v. 
Asbl'gg (1075), Cas. ient]). Pineli, 201 ; 23 E. R. 
112. 

46. — — — .] — A. luiving i.ssued 

summons again.st B, specially indorsed 

for £28, B., without appearing to the writ, paid 
£10 to A., or» aceoimt of the debt. A. aftervvard.s, 
under C. L. P. Aci, 1852, s. 27, signed judgment 
for default of appearance for the full amount & 
costs & is.sued a ca. sa. indorsed for that amount, 
under which B. w^as arrested, & paid the sum 
demanded. B. having brought an a(!tic)n against 
A. for maliciously A without probable cause 

^ issuing execution ’.—Held . 
wMst the .ludgment stood for tlu^ full amount, it 
estopped 1)1 tf. from denying the correctness of the 
judgment or of ILe execution ; qu. : whether if 
the judgment had been rectified by reducing it to 
the amount for wliich it ought to have been 
Signed, the action would liave been maintainable ? 

ir TTr-u ^ 1"- •- i 

IJ. A (.. ().M ; ,1(> J,. 17 ; I > 

12 Jur. N. S. f»30 ; 15 W. p. 2.S1, 

Annotation : Rofd. Turley r. Daw (1906), 91 L, 'j\ 210 


47. 




oor: 

M w • 9 


-Parker v. Stanley 
(1720), 2 Eq. Cas. Abr. 280 ; 22 E. K. 230. 

48 . .] — In ejectment by an 

execution creditor under an elegit, it is no defence 
to say that the elc'jit was executed upon a judg- 
ment founded on a warrant of attorney given to 
secure upon land an usurious loan, because even 
though the warrant w'cre voidable on the ground 
alleged, yet the proper mode of avoiding it would 
be by application to sot it aside, it being too late 
to do so on such grounds at the trial of the eject- 
ment, where the judgment appearing to be in 
existence must be taken to be valid. — Hughes v. 
Lumley (1854), 4 E. & B. 274 ; 3 C. L. R. 212 ; 21 
L. .T. Q. B. 57 ; 24 L. T. O. S. 144 ; 1 Jur. N. S. 
122 ; 3 W. R. 109 ; 119 E. R. 105. 

Annotations : — Mentd. Jlcnham v. Koatic (1861), I Jehu. lSc 
H. 685 ; Neve r. Flood (1864), 33 Roav. 666. 

49. — .] “Two pauper children 

wore removed from L. to 1 1. by an order of ju.sliceH, 
which dcscribe<l them as the lawful children of 
W. (1. A E. C. 'The order was not appealed 
against. 

Afterwards, E. (1. was received into an asylum, 
being sent tliithcr from L., as a pauper lunatic ; 
& subsequently two justices, on inquirj% adjudi- 
cated that the settlement of E. G. >vas in 11., A 
made an order of maintenance accordingly. 11. 
ha\ijng appealed, the order was confirmed, subject 
to a case which stated the above facts :- -HcUl : 
the first order, unappealed again.st, wiis con- 
clusive proof that E. G. W’as settled in 11. — R. v. 
Hartington Middle (Quarter (Inhabitants) 
(1855), 4 E. A B. 780; 3 G. L. R. 551; 24 
L. .r. M. C. 98 ; 24 L. T. O. S. 327 ; 19 J. P. 150 ; 
1 Jur. N. S. 580 ; 3 W. R. 285 ; IP) E. li. 288. 

Annotations : — Eefd. R. r. Hutch Jnt?H (1881), 6 Q. R. I). 
300; Do Mora r. Cuucha (1885), 39 t'h. D. 268 ; Irish 
Land Conirs. r, Ryan, (1900J 2 1. K. 565 ; Wakctichl 
Corpn. V. Cooke, [1903) 1 K. R. 4 17 ; Roiilton v. Adjust- 
ablo Cover A Roller Block Co., |1908] 2 (3i. 130. Mentd. 
Hill r. ClitTfjril, Clitrord v. TIihihh, Clill'ord v. Rhilliph, 
11907J 2 Ch. 236. 

50. __ .j- -When an order making 

an arbitrator’s award an order of ct. ha.s passed 
without being a{)pealed from, it is not open to 
a party to resist eomi)liance -with part of tlu! 
award as being ulirti fires . — .Jones Jones 
(1880), 14 Gb. D. 593; 43 L. T. 70; 29 W. R. 
05, C. A. 

Annotations Mentd. Jfr. Clark A Rath ('ornn., [1881] 
VV. N. 127 ; J(c Gjllord A Bury Town Council (1888), 20 
Q. R. D. 308. 

51. .] Resp. was pTiaiit of 

a i)iece of land held upon a leasts from the Grown 
for the term of thiiTy yearn, subject to a right 
reserved to the Grown G) give him a three months’ 
notice to quit as to any i)ai4/ of the land comprised 
in the lease. Applts., a ry. co., gave him notice 
to treat in resj[)ect of a strip of this land rcquir<Ml 
by them for their railway. Afterwards the Grown 
gave him a three months’ notice to quit this strip 
of land. The magistrate refused to assess, under 
sect. 121 of Lands Glauses Act, 1815 (c. 18), the 
compensation to be paid to resp. Upon a motion 
by applts. for a iimndarnus to the magistrate, the 
Div. Gt. held that resj>. had no claim except for 
the loss of the strip of land A damage for its 
.severances during the remainder of liis tliree 
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PART 

i. General 


II. SECT. 1. 

rule — Conelusire.y- If 


eslgppel uppeaiH upf»n record, A Issue 
is joined, if jury imd fuel uffalusi, 
esleppel, yet judgment shall be 


aecording to estoppel, A not according 
to vcrdlet, -Homk r. Ruuton (1785), 
1 RIdg. Purl. ilep. 201. - IR. 
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months’ interest in it, & granted a mandamus to 
the magistrate to assess, under scot. 121, the 
amount of compensation due. Upon a special 
case subsequently stated by the magistrate : — 
Held: the magistrate had no jurisdiction under 
sect. 121 to assess compensation for the injuriously 
affecting of the remainder of resp.’s land upon the 
basis of a thiity years’ tenancy, & that the only 
compensation ho had jurisdiction to assess was, 
for the loss of the strip of land & damage for its 
severance for three months. 

In truth the proper course for resp., if he 
insisted on this larger claim, was to have appealed 
against the order for a mandamus in order to have 
had his claims assessed, not by a magistrate under 
sect. 121, but by arbitration or by a jury in the 
ordinary way under sect. (18 of the Act. On this 
appeal we are bound to treat the mandamus as 
rightly granted (Kay, — Bexley liE.\TH Hy. 

(V). V. North, [1894] 2 Q. B. 579 ; 01 L. .7. M. C. 
17 ; 71 L. T. 583 ; 58 ,7. P. 832 ; 10 T. L. B. 528 ; 
9 R. 751, C. A. ; previous proceedings, sub nom. 
K. V. Kennedy, [1893] 1 Q. B. 533, D. C. 

52. .] — So long as a committal 

order stands, an action will not lie at the suit of 
a judgment debtor against the high baililT of the 
county ct. for not having 8erv''ed him, the debtor, 
with the judgment summons upon which the order 
is made. — Turley v. Daw (1900), 91 L. T. 210 ; 
22 T. J.. R.. 231. 

Foreign judgments.] — See Con- 
flict OF Laws, Vol. XL, pp. 159, 103, 104, Nos. 
1151, 1152, 1189-1201. 

53 . ,] — WiouB r. PiA^MMEii (1729), 

1 Barn. K. B. 210 ; 91 E. R. 118 ; sub Jiom. 
Plommer r. Wehm & Cuipp, 2 Ld, Rayrn. 1115. 
Annotation .'—'Retd. K. r. Carlilc y L. J. O. .8. K. B. 

54. .] — A r<iturn to a writ of error 

set out the record of an indictment found against 
deft., Sc stated that he was tried upon the said 
indictment by a jury of the country at the next 
session holden before the Lord IMayor, several of 
the judges, aldermen, recorder, Sc others, assigned 
by certain letters patent un<ler the Great Seal 
directed to them, or any two or more of them, to 
inquire of certain offences ; that he was, by the 
verdict of such jury, found guilty ; & that there- 
upon judgment was given by the ct. against him. 
Upon this return deft, assigned as errors in law, 
that the judgment was insulliciont, & that it should 
have been for deft. : Sc as errors in fact, first, 
that when the jury gave their verdict there was 
but one of the justices named in the commission 
present in ct. ; <fc, secondly, that the verdict was 
not, at the time it was so given, entered of record. 
The King’s coroner Sc attorney answered “ in 
nullo est erratum,'' Sc prayed that the judgment 
might bo affirmed : — Held : (1) as it appeared by 
the record, that the verdict was given at a session 
holden before several of the comi’s. Sc justices, 
pltf. in error could not be allowed to aver, in 
contradiction to the record, that only one of the 
justices was present when the jury gave their 
verdict ; & the answer, in nullo est erratum, is no 
admission of the fact assigned for error, unless 
it could lawfully be assigned, & is well assigned 
in point of form ; (2) the second error in fact 
assigned, was no error, inasmuch as it was im- 
possible that a verdict should bo recorded at the 
time when it was given, the recording of it being 
necessarily an act subsequent to the delivery of 
the verdict by a jury. 

A party cannot bo niceived to aver as error in 
fact, a matter contrary to the record (fiORD 
Tenterden, C..T.). 


A minute of the verdict should bo entered forth- 
with by the officer of the ct., & entered of record 
at some subsequent time ... & the minute so 
entered is considered by the ct. in which the 
proceeding takes place as (wldcnce of the verdict 
(Lord Tenterden, 0..I.). R. v. Carltle (1831), 

2 B. & Ad. 302 ; 2 State Tr. N. 8. 459 ; 9 L. ,T. O. S. 
K. B. 250 ; 109 E. R. 1177. 

Annotations : — As (o (1) Reid. lie Bowman, R. v. Middlesex 
JJ. (1834), 5 B. & Ad. 1113 ; Re Newton (1855), 16 G. B. 

97 ; Irwin v. Grey (1865), 19 C. B. N. 8. 584. Generally, 
Mentd. K. v. SulTolk JJ. (1835), 5 Nev. & M. K. B. 139. 

55. .] — After a trial by special jury, 

the postea recited that a jury came & on their oath 
said deft, was not guilty. Pltf. thereafter brought 
error on the judgment, alleging as error that some 
of the jurors had not been summoned ; that a 
talcs has been prayed Sc added without default 
of the original jurors struck ; that the names of 
the jurors had not been called over at the hour 
named in the summonses, etc. : — Held ; (1) after 
verdict Sc judgment, pltf. was precluded from 
raising any question of fact which is inconsistent 
with the record ; (2) the record impliedly stated 
the contrary of the errors alleged. Sc that his 
remedy, if any, was by applying to the ct. within 
four days to set aside the verdict. — I rwin v. 
Grey (1867), L. R. 2 H. L. 20 ; 36 L. J. G. P. 148 ; 
16 L. T. 74 ; 15 W. R. 593, H. L. 

Ayinoiation : — Generally, Mentd. Mot. By. v. Wilson (1871), 
L. IL 6 C. P. 376. 

56. .] — Petitioner establislu'd his 

wife's adultery in a suit for dissolution of mar- 
riage, but the co-respondent (established petitioner’s 
adultery, Sc on that ground his jjetition was dis- 
missed. Lie aftorumreis presented a fresh petition, 
alleging subseciuent adultery with other co- 
respondents. The (ciueen’s Proctor intervened, Sc 
alleged the judgment against petitioner in the 
previous suit. Sc further alleged the fact of peti- 
tioner’s adultery. The jury found that petitioner 
was not guilty of the adultery charged : — Held : 
the judgment in tlie former suit was conclusive 
evidence of the fact of such adultery having been 
committed. 

There is a clear di.stinction between estoppel Sc 
conclusive evidence. An estoppel is set up by the 
pleadings, Sc where there is an estoppel the issue 
does not go to tlie jury. But if there is no estoppel, 
the issue goes to the jury ... & they are bound 
to find the fact according to the evidence laid 
before them (Lord Penzance). — Coneadi 
CoNRADi (1868), Jj. R. 1 P. Sc D. 514 ; 37 L, J. P. 
& M. 55 i 18 L. T. 659 ; 16 W. R. 1023. 

Annotations : — Reid. Butler v. Butler, [1894] P. 25 ; YaUs 
V. Kylfln-Tuylor & Wark, [1899] W. N. 141. Mentd. 
Gooch i'. Gooch, [1893] P. 99. 

Effect of res judicata .] — See Sect. 3, post. 

57. Necessity for enrolment of decree.] — A 

decree of dismission may be pleaded in bar to a 
new bill, though it is not signed Sc enrolled. 

Either that suit was for the same matter as the 
present, or not ; if not you ought to have moved 
to have had the plea referred ; but if it is then that 
suit is either depending or determined, Sc either 
way is pleadable (per GurO- — Prettyman v. 
Prettyman (1684), 1 Vern. 310 ; 23 E. R. 488 ; 
s^ib nom. Pritman v. Pritman, 1 Llq. Cas. Abr 
162, pi. 3. 

58. .] — A decree cannot be pleaded (in 

bar of the suit) unless it has been signed & inroUed. 
— Kinsey v. Kinsey (1754), 2 Ves. Sen. 577 ; 28 
FJ. B. 368 ; sub nom. Anon,, 3 Atk. 809. 

Annotation ; — Distd. Poarso v. Doblnson (1865), L. It. 1 En. 

241. 

69. .] — Where a bill sets out a decree 

which, if uninii>eached, would pi'ccludc jdtf.’s 
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Sect. 1 . — In general. Sect. 2: Snb-seci. 1, A, d 


title to relief, Ac impeaches it on the ground of 
fraud used in obtaining it, the decree may be 
pleaded with averments negativing the charges 
of fraud, though it has not been enrolled. — I ^arse 
r. Dobinson (1805), L. R. 1 Eq. 241 ; 35 L. J. Ch. 
110 ; 13 E. T. 510 ; 14 W. R. 121 ; s\tb.^equcnt 
proceedings (1867) Ch. App. 1, Ij. C. 

.] — See, yioiv, K. S. C., Ord. 61, r. 8. 

60 . Must be judgment — Verdict not sufficient.] 
— (1) Where a ct. of equity directs that a new trial 
of an issue should be had, the verdict on the first 
trial need not be set aside, as it forms no ground 
for any subsequent proceeding of such ct. 

Nor "ought cither party to be allowed to give 
sucii verdict in e^ddence on th(^ second trial. 

(2) A verdict without a judgment is no evidence 
at all ; the reasons being that there is nothing to 
show that such verdict may not have been set 
aside, or may not have been acted on by the ct. 
(Lord Cottenhaji, C.).~0’(>onnor r. Malone 
(1839), 6 Cl. & Fin. 572 ; Mad. & Rob. 4G8 ; 3 
Jur. 522 ; 7 E. R. 811, H. L. 

Annotations : — As to (1) <ic (2) Re!d. Butler v. Butler, [1891] 
p. 2r). 


61. .] — The fieohold of Chelsea 

hospital is in the Cvovm, A: is managed by comrs., 
who derive their authority under sect. 35 of 
7 Geo. 4, c. 16, A: subsequent letters patent from 
the Crown. The liospital consists partly of the 
Governor’s house, Ac other distinct houses or 
apartments, & partly of the pensioners’ wards Ac 
the chapel of the hospital Ac the dining room of the 
pensioners ; also courts Ac buildings used for 
common ])urposes within Ac by the said hospital. 
There had been assessments by the comrs. of 
sewers in respect of the former parts of the hospital, 
which liad been paid by the Governor Ac other 
residents. In respect of the latter part, one of the 
clerks of the works was assessed “ for buildings 
not hitherto rated, chapel Ac wards, Ac for land.” 
Such assessment was made upon a presentment by 
the jury, wliieh presentment was travei’sed, Ac a 
verdict found confirming the presentment. Tlie 
clerks of tlu' works are appointed by the comrs. 
of woods A: forests, who superintend the repairs of 
the buildings of the hospital :—llcld : the comrs. 
of the hospital, having traversed the presentment, 
were not estopped by a verdict confirming the 
presentment, but. might bring trespa^ss against 
the colh'ctor for taking goods on the premises in 
resi^ect of which the assessment was made. — 
Neave V. Weather (or Wrather) (1812), 3 Q. R. 
984 ; 3 Gal. cS: Dav. 221 ; 12 L. J. Q. R. 32 : 7 
.Tur. ](>8 ; 114 10, R. 78(). 

Reid. Biclin r. Wylie (18«7), 3G L. J. Q. B. 

K-fi'tairino l)oc;k Co. v. Higjfs (184.0), 10 

ij. (j4:1 • 


62. - ~ -.] _ W'^herc ilierc w'ere cross 

suits, Ac the wife in her suit (which was for a 
judicial sejiaration on the ground of cruelty), was 
by the verdict of the jury acquitted of the charges 
of adultery alleged in the husband’s answer, the 
ct. refused to allow this verdict to be pleaded in 
an^Bwer to the liusband’s petition for dissolution in 
which the same acts of adultery were charged 
In the cts. of common law a prior verdict cannot 
be set up in answer to an action founded on the 
same cause of action. It is only the judgment 


founded upon such a verdict which would be a 
bar. In suits in this ct. the decree would take the 
j3lace of the judgment of a ct. of common law 
{per Cur.). — Rancroft v. Rancroft As Rumney 
(1864), 3 Sw. Ac Tr. ,597 ; 34 E. .E P. M. Ac A. 14 ; 
164 E. R. 1407. 

Annotation : — Reid. Butler v. BuUer, [1894] P. 25. 

63. .] — A married woman, living 

i apai't from her husband, incurred a debt for 
* necessaries. The husband being sued, pleaded 

never indebted, Ac, in support of his plea, gave in 
evidence an account of proceedings instituted by 
himself against the wife for adultery, in which the 
jury found in the affirmative, judgment being 
entered accordingly. As it was proved that the 
husband had also committed adultery, the jud^e 
dismissed his petition : — Held : the judgment in 
the Divorce Ct. was merely the finding of the jury, 
& though it might bind the parties themselves, 
it did not affect strangers. — Needham v. Rremner 
(1860), I.. K. 1 C. P. 583 ; liar. Ac Ruth. 731 ; 35 
E. ,T. C. P. 313 ; 14 E. T. 437 ; 12 Jiu*. N. S. 434 ; 
14 W. R. 694. 

Annotation : — Mentd. B. v. Konuy (1877), 40 L. J. M. C. 1.50. 

64. Unless followed by decree nisi In 

divorce suit — Although decree nisi afterwards set 
aside.] — The verdict of the jury at the trial of a 
petition for div'orce by a wife against her husband 
finding that the husband has been guilty of 
adultery A: cruelty, Ac a decree nisi in accordance 
with such verdict, are conclusive evidence of such 
adultery A: cruelty in a subsequent suit between 
the same parties, in wliieh the husband seeks 
.similar relief against his wife ; Ac the mere fact 
that such decree nisi ha.s been set aside by the 
ct. upon the intervention of the Qiieim’s Procter, 
the grounds upon which it w'as set aside not 
affecting the jiropiiety of the verdict, does not 
prevent the findings of the jury from being 
conclusive evidence in tlio second suit.— -R utl?:r 
r. Ruti.kie [1894] P. 25 ; 63 L. .] . 1>. 1 : 69 E. T. 
515 ; 42 W. R. 49 ; JOT. J.. R. 26 ; 38 Sol. Jo. 
24 ; 1 R. 535, C. A. ; previous proceedings, [1893] 
P. 185. 


Sect. 2.— WHAT ARE MATTERS OF RECORD. 

Sub-sect. 1. — Records of (Jourts of Law. 

A. What are Courts of Record. 

English courts — Superior courts.] — See, generally^ 
Courts, VoI. XVI., pp. 101 ct seq. 

Inferior courts.] — See, generally. Courts, 

Vol. XVI., pp. 104 et seq.y 131 ei seq., 197 et seq. 

Courts of Admiralty.] — Sec Admiralty, 
Vol. E, pp. 99 et seq. 

Courts of Bankruptcy.] — See Bankruptcy, 
Vol. IV., pp. 35 et seq. 

Chancery Division.] — See Courts, Vol. 

XVI., pp. 174-177, Nos. 800-802, 820-826. 

County courts.] — See County Courts, 

Vol. XIII. , pp. 505, 506, 611, Nos. 654 et seq., 000. 

— Divorce Division.] — See Courts, Vol. 
XVI., p. 177 ; Husband & Wife. 

Ecclesiastical courts.] — See Ecclesiasti- 
cal Eaw, Vol. XIX., pp. 308-361. 

Prize court.] — See Prize Law. 


60 i. Must he judameni — Verdict not 
fujgticient.] — A ver(lic,t in a fonner action 

in not conclusive until jiulKnicnt 

Gordon v. Bobinson (1894). i j c i* 
606.— CAN. 

u, Rinat decree.] — An orrler 


of 

/I 


the ot. which is not a final docreo 
not create any estoppel by matter 

1920] ‘J I. II. 412, 490 ; .54 1. L. T. 109. 

JR* 


o. liecord assumed to be true.]- 


1 The doctrine of estoppel by record is 
based upon the assumption that the 
record lellod on is true. — P lant v. 
UiURJHAKT, [1922] 1 W. W. B. 632 ; 
65 1). L. B. 242 ; 36 Can. Crim. Cas. 
3.39 ; affg. 61 D. L. B. 211 ; 29 B. C. R. 
488.— CAN. 
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Probate Division.] — See Courts, Vol. 

XVI., p. 177 ; Executors. 

Courts exercising winding up jurisdiction.] 

— See Companies, Vol. X., pp. 815, 810. 

Courts held by magistrates.] — See Maots- 

TRATES. 

Licensing Justices.] — See Courts, Vol. 
XVI., p. 99, Nos. 0-U. 

Courts-martial .] — See Royal Forces. 

Colonial & foreign courts .] — See (Jonflkt op 
IjAWS, Vol. XI., pp. 444 et seq. 

Consular courts.] — See Conflict op Laws, Vol. 
XL, pp. 4.50, 405, 407, Nos. 1130, 1209, 1233; 
Courts, Vol. XVI., p. 102, No. 970. 

B. What Records. 

{a) Judgments in 'personam. 
i. On Discontinuance or Withdraiml of Proceedings. 

65. General rule.] — (1) Wliere defts. plead a 
former suit, they must show it was res judicata. 

(2) A bill dropped for want of prosecution, is 
ncv<'r to be pleaded as a decree of dismission. — 
Huandlyn V. Ord (1738), 1 Atk. 571 ; 20 E. R. 
359, L. (). 

JnnoUdionH : — A8 to (1) Exjpld. Moss r. Antflo-EiOTtian 
Navigation Go. (186.*)), 1 Ch. App. lOS. Refd. Osboruo 
r. Kales (2) (1864), 2 Moo. I*. G. G. N. S. 125 ; Tretlcgar 
7'. Winclus (i874), L. K. 19 Eq. 0(17. Ueiurallu, Mentd. 
Doe d. might V. Pett (1840), 11 Ad. & El. 812 ; Ellice v. 
Roupell (Nt). 2) (1802), .22 Boav. .208 : Ross r. 'l'y«oi' Line, 
The (Jeltle King (1894), 10 T. L. 1C 222. 

66. .] — In an action on 2 A 3 Edw. 0, 

c. 13, by ])ltf., as owner of tithe-hay, against deft., 
as occupier of a close, for not setting out tlic 
tithe ; — /Ic/d : copies of a bill A answer, in a 
suit by the vicar for tithe-hay, against S., then 
occupier of the close, A from whom deft, purchased, 
dtmying tlie vicar’s right, A setting up a right in 
the ancestor of pltf., on which the vicar abandoned 
the suit, were evidence against deft. 

Where the question in dispute is, whether the 
tithe belongs to the rector or the vicar, it is com- 
peb^nt evidence for the rector to show tlmt in a 
proceeding between tlie \1car A rector, the vicar 
set up a claim, A in the result abandoned that 
claim, A tliat titlic has ever since then been j)aid 
to the rector (l^E Blanc, J.). — Dartmouth (Lady) 
V. Roberts (1812), 10 East, ,334 ; 101 E. R. 1110. 
Annotations; — Refd. Meado v. Norbury (181(5), 2 Prieo, 
2.28; Kontor Plumbers Go. (1900), 44 St»l. Jo, 211. 
Meatd. Ghalfleld r. Fryer (1815), 1 Price, 2.52 ; Hennell 
V. Lyon (181 7), 1 P. He Al<l. 182. 

67. .] — A. A B. had cliarges on a planta- 

tion A ilu! slav<-s. In 1834 an issue was tendered 
in a suit between tluMii as to their priority on the 
slav(j compensation money. B. withdrew liis 
claim, A the bill was, on motion, dismissed. 
Sixteen years afterwards, when the witnesses were 
dead, B.’s exoi’S, raised the same question of 
priority, in regard to the plantation itself : — 
field : they W'ere concluded by the transactions 
of 1831. - Bushby r. Ellis (1853), J7 Beav. 279 ; 
51 E. R. 1041. 

.] — Compare No. 058, 

68. Withdrawal from suit by solicitor.]— Tl.e 
attornies of an extrix Having withdrawn from a 
suit after propounding an alleged will A sulTered 
a next of kin to take administration ; — Held : 
not to bar the extrix. from calling upon the next 
of kin to bring in the administration A repro- 
pounding the alleged will. — T row^er A Smedley 
V. Cox (1822), 1 Add. 219 ; 103 E. R. 70. 

69. Nolle prosequi as to part — After judgment 
for whole.] — A nolle prosequi as to part, entered 
ujj afUT judgment for the whole, is equivalent to 
a relraxit, A a bar to any future action for the 
same cause.— B owden JIorne (1831), 7 Bing. 


716 ; 5 Moo. A P. 750 ; 131 E. R. 277 ; sub nom. 
Boaden V. Horne, 9 Ij. .1. O. S. 0. P. 229. 

Annotations .*—001186. Heulley v. 01*0011 (1822), 2 Tyr. 390* 
Refd. Holland v. Clark (1842), 1 Y. &, C. Cb. CJas. 151 5 
JonoH V. Brasscy & Ballard (1871), 21 L, T. 917. 

70. Confession of defence.] — (I) In an action 
by the lord of a manor against a copyholder for 
trespassing on the free warren of pltf., a judgment 
on a quo warranto^ brought against a foiTner owner 
of the manor, in which deft, pleaded, A A.-G., 
confessed, a prescriptive title to the franchise of 
free warren, as appurtenant to the manor, is 
evidence for pltf. in support, of the right of free 
warren by prescription ; (2 ) such a record was held 
to be (ividence or a prescriptive right over the 
lands of tenants, as well as demesne lands, where 
the information charged an usurpation of the 
franchise over both ; A the ct. gave judgment for 
deft, as to both, although the plea, probaoly by an 
accidental omission on the record, set forth a title 
only over demesne lands, A A.-G. only confessed 
the title as pleaded. 

(3) So a judgment for pltf. in a former action 
against another copyholder for a tresiiass on 
pltf.’s free warren, is also admissible. — Carnarvon 
(Karl) v. Villebois (1844), 13 M. A W. 313 ; 14 
L. J. Ex. 233 ; 153 E. R. 130. 

Annotations : — Qenerally. Mentd. Doe d. William IV. r. 
lloborts (^1844). 12 M. & W. 520 ; K. v. Bodford.snire 
(1855), 4 E. & B. 525. 

71. - - Newington r. Levy, No. 291, posh 

72. By consent of parties.] — An action 
having been brought by the owners of ship K. 
against ship A. for damages arising out of a 
collision, an agreement was drawn up between the 
parties that the action be “ discontinued without 
costs on the ground of inevitable accident,” A an 
order in those terms was drawn up in the Admlty. 
registry. The owners of the cargo of ship K. 
having afterwards brought an action against the 
owners of ship A. for damages arising out of 
the same collision, both ships were held to blarney 
A the cargo owners were held entitled to half their 
damages. The owners of sliip A. having obtained 
a decree limiting their liability, A liaving paid a 
sum into ct., tlie cargo owners filed their claim in 
the limitation action. I^ie owners of sliip K. 
having afterwards, with the consent of the owners 
of ship A., obtained a rescission of the order for 
discontinuance, claimed against the fund in the 
limitation action ; — Held : the agreement A order 
for discontinuance, upon their true construction, 
did not amount to a release of all claims, A the 
owners of ship K. were not precluded from 
claiming against the fund. — Kronprinz (Cargo 
Owners) v. Kronprinz (Owners), The Ardandhu 
(1887), 12 App. Cas. 256 ; 56 L. J . P. 49 ; 56 L. T. 
345 ; 35 W. R. 783 ; 6 Asp. M. L. C. 124, H. L. 

73. .] — An order by consent, in the ab- 

sence of an agreement to compromise the cause of 
action, to dismiss an action for want of prosecution 
is no bar to the institution of a fresh action. In 
this respect the practice of the old Ct. of Ch. 
remains unchanged. 

Pltfs. in an action wherein the same parties 
wore respectively pltfs. A defts., A the same relief 
was sought as in the present action, had paid 
defts.’ costs A consented to an order, made on 
summons taken out by defts., dismissing the 
action for want of prosecution. Pltfs. subse- 
quently brought the present action, whereupon 
defts. moved that the question of law might first 
be tried whether pltfs. were not estopped fi-om 
bringing the present action by reason of tlie 
consent order made in the previous action : — 
Held : pltfs. were not estopped. — Magnus v-. 
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National Bank of Scotland (1888), 57 L. J. (^h. 
902 ; 58 L. T. G17 ; 36 W. U. 602. 

Avjwlafioits .-—lllleatd. Fox V. Star Newspaper Co., [1898] 
1 Q. B. (530 ; The CraiKhall, [1910] 1*. 207. 

Consent judgments generally, see Sect. 2, sub- 
soot. 1, B. (a) iv., post. 

74. Withdrawal of summons before Justices.] 

— The withdrawal of a summons und(‘r the 
Summary Jurisdiction (Married Women) Act, 
1895 (c. 39), has the clTect of putting an end to the 
complaint in respect of which it is issued, &, after 
th(i withdrawal, no fresh summons can be issued 
upon th(i same cause of comjdaint. — 1*ickavanck 
V. Pickavanc^k, [1901] 1*. 60 ; 70 L. J. B. 14 ; 84 
L. T. 62, 1). V. 


A II n olatioHN Comd. Stokes v. Stokes, [1911] P. 19a. 
Distd. Davis V. Morton, [1913] 2 K. B. 479. Folld. 
Bopkins V. Bopkins, |]9M] 1‘. 282. Distd. It. v. S<!<l<lon, 
Ks p. Ball (191(1), 8a L. .1. K. B. 806. Mentd. Blaeklcdifo 
r. BJaekledge (1912), 82 L. J. P. 13. 


75. Technical informality in proceedings.] 

— Davjs r. Mokton, No. 634, po.st. 

76. .] — The withdrawal by a wife of 

a summons under the Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39), does not neces- 
sarily render the subject matter of complaint res 
judicata or dispose of her right to take further 
proceedings on similar facts. The withdrawal 
may be conditional, but if it is unconditional it is 
an esto])pel, barring the same cause of complaint 
in subsequent, proc(H‘dings before justices though 
(he complaining wife may be able to raise the 
saiiH^ subject matter, coupled with adultery, to 
obtain relief in tlui superior ct. — Hopkins v. 
Hopkins, [1914| .I>. 282; 84 L. J. J\ 26; JJ2 
Ji. T. 171 ; 78 J. 1*. Jo. 550, 13. (1. 

vlaaoto/ ion .-—Distd. Jt. v. Seddou, Ax p. Hull (1916), 85 
L. J. K. B. 806. 


1 


K., 


~.] -See, further, J*art 11., Sect. 3, sub-sect, 
it Bart 11., Sect. 3, sub-sect. 2, K., post. 


ii. On Dismissal of Proceedings. 

77. In equity.] — Brettyman v. Brettyman 

No. 57, a)ite. ‘ ’ 

78. .]— A bill dismissed may be ple*adecl 

in bar.— A non. (1701), 12 Mod. Kep. 56] ; 88 
H. 11. 1520. 


79. 

pltf. in 


CO. -administrator, who wag 

, a bill in 1723, brings in 1739 a bill, partlv 

of revivor, & partly supplemental, to the same 
pui-pose pretty iu!ar wdth the original : —7f c/d 
])lea of a former dismission good. 

It would be a very great inconvenience, where 
there are several pltf s., & one of them dies, if after 
such a length of time, biils of revivor should be 
allow^ed ; this is keeping up a right in nubihus, & 
Tn cystoma leg is. parties would never know when 
to be at rest (Lord Hardwicke, B.).— Bowden 
V. Beauchamp (1710). 2 Atk. 82 ; 26 E. \L 450, 

.tj* ’ 

^ V. Baddeley, No. 

535, 2)ost. ’ 

81. By consent of parties.] -In an antlon for 
damages by co lision betwix-n tlio owners of the 
A. & the B., the et., by (toasent of the parties 
made a decree dismissing the action. .Subse- 
qiientiy another action was brougid, by the oZcis 
of the cargo on the A. against tl,e B. in resprcTof 
tile same coi ision, &. tlic ct. found l.oth vosLk 
to blame. Tlie owners of tlie B. then commeS 
an .action against tiio owners of cargo on the A 


for th(' purpose of limiting their liability in respect 
of all claims arising out of this collision, <to paid the 
amount of their statutory liability into ct. Subs("- 
quently, again by consent of the owners of t,he A. 
& the J}., the assistant registrar rescinded the 
decree by consent in the first action, & the owners 
of the A. then brought in a claim in the limitation 
action against the fund in ct. The registrar held 
such claim to be inadmissible. On motion to 
confirm the report :—Hcld : (1) the report should 
be confirmed, as the owners of the A. the 14. 
could not by consent rescind the decree of the ct. ; 
(2) the decree by consent was a bar to a claim 
against the fund in ct., as it estopped the owners 
of the A. from bringing any further action against 
the B.— The Bellcairn (1885), 10 B. I). 161 ; 
55 L. J. B. 3 ; 53 L. T. 686 ; 34 W. II. 55 ; 5 
Asp. M. L. C. 503, C. A. 

Annotations: — Distd. Kronprinz (CarRo Owners) r. Kron- 

prliiz (jOwiiers), The Ardaiullui (1887), J2 App. (’as. 2.')6. 

Apld. Hanunoiiil v. Schofield, [1S91J 1 (L B. 4r>3, Refd. 

Tlie Disperser, [1920] P. 228. 

Dismissal for want of prosecution .] — -See 

No. 73, ante. 

Consent judgments generally, see Sub-s(‘ct. 1, 
B. [a) iv., jwst. 

82. Grounds of decision not clear — ^Several 
issues raised -General dismissal.] — An urban 
sanitary authority served deft. & otlier frontagers 
of a new street w-ith notices requiring them to 
execute certain works, irududing a particular 
work which could not legally he included in sucli 
, notices. The notices not being complied wtHi, 
j the urban authority did tlie works, apportioned 
the expenses incurred by them in so doing on the 
frontagers. A summons to recover from deft. 1^650, 
the amount charged to him. under the apportion- 
ment, having boon dismissed by the magistrates, 
the urban authority made a second apportionment, 
deducting the expense of the work which had been 
wrongly included, the amount charged to deft, 
therein being £579. They then brouglit an action 
to e.stab]ish a charge on ileft.’s preniisv^s for £579, 
or, in the alternative, for £650 : — Held: (1) the 
urban authority liad power to make a second appor- 
tionment ; (2) notwithstanding the dismissal of 

the summons, they were entitled to a charge on the 
premises for £579. — Manchester Corpn. v. Hamp- 
8 ON (1887), 35 W. B. 591 ; 3 T. J.. li. 468, C. A. 
Annotation: — As to (1) Refd. Derby Corpn. v. ( JriulsriiiKs. 
11894] 2 g. B. 496. 

Not on merits.]— Nos. 137, 139, post. 

hi. J ndgnicnt by Default. 

83. Default generally — By infant.] — A., an 

infant, sues out an assize of novel disseisin against 
B., returnahle in the King’s Bench ; hut between 
the /cs/c (.K: return of the writ, B. sues out an assize 
against A. in the (’ommon Ble.as, obtaining judg- 
ment by default, pleads the recovery in bar of the 
first assize. A. replies that he was an infant at the 
time, that ho was not the terre-tenant, & that 
the recovery was by default : — Held : A. being 
an infant, & the judgment against him bv default, 
the recovery was no bar to the action. — ^'H olpord 
V. Blatt (1618), Cro. .lac. 461 ; 79 K. 11. 397. 

84. By representative.] — Judgment against 

an adniiuistrator by confession or default pen- 
dente Lite, is an admission of assets, & he is 
estopped to say the contrary on a devastavit 
returned. — Hock v. Layton (1700), 1 Com. 87 ; 

1 Ld. Raym. 589 ; 1 Salk. 310 ; 92 E. R. 973. 
Annotations : — Consd. llanisdon v. Jackson (1737), 1 Atk. 


—By pla- r/yu_> is, oub-sect. 1.— B. (a) iii. 


I’A 
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292. FoUd. Krving r. Potere (1790), 3 Term Rep. 68.5. 
Apld« Jjoonard r. Simpson (1835), 2 Bing. N. C. 176. 
Folld. He Higgins’s Trusts (1861), 2 Qiff. 562. Re!d. Farr 
T. Newman (1792), 4 Tenn Itep. 621 ; Hooper v. Siim- 
mem'tl (1810)i Wight. 16. 

85. — — .] — In debt upon a judgment 

be default, against deft, as exor., tlie pi'oduction 
of the judgment & of a testatum, fi. fa. upon which 
the sheriff had returned nulla bona testaforis, a 
levy of costs de bonis propriis : — Held : un- 
answered, sufficient evidericti of a devastavit. 

The judgment by default in the former action 
is conclusive upon deft., that he has assets to 
satisfy the judgment (Tindai., C.J.). — Leonahd 
V. Simpson (1885), 2 Bing. N. C. 170 ; 1 Hodg. 
251 ; 2 Scott, 885 ; 4 1.. .1 . C. P. 302 ; 132 E. H. 09. 

Annotation Reid. Leo r. l*ark (18.36), 1 Keen, 711. 

.] — Scc^ generally., Executors. 

86. Subsequent action for mesne profits.] 

— An action for me.sne profits will lie after a judg- 
ment by default. - Aslin v. Parkin (1758), 2 
Buit. 005 ; 2 Keny. 87(5 ; 97 E. R. 501. 

Distd. Doiiii r. White (1797), 7 Term Rc'p. 
112. Consd. Poe (1. Byne v. Brewer (1815), 4 M. & S. 
:5()() : Uoo V. Harvey (1832), 8 Bing. 239 ; Due e. Ilmldart 
(1835), 2 Cr. M. & H. 316; LltchUeld v. Beady (1850), 
20 L. .1. Ex.. 51. Folld. Doe v. Cliallis (1851), 17 Q, B, 
106. Apld. Wilkinson v. Kirby (1854), 15 (k H. 430. 
CoQSd. Peurse r. Coaker (1869), L. R. 4 Exeli. 92 ; Harris 
V. Mulkern (1875), 1 Ex. D. 31. Refd. Ooodtitlo i\ 'J'ombs 
(1770), 3 Wils. 118 ; Ooodright d. Hare v. Calor (1780), 
2 Doug. K. B. 4 77 ; Doe <1. James i\ Stanton (1819), 2 
B. & Aid. 371 ; Buttings v. Eirby (1829), 4 Man. & By. 
K. B. 567 ; Doe v. 'Widlsniau (1818), 2 Kxch. 368 ; Elliott 
V. Boynton, 1 19241 1 Cb. 236. 

87. .] —In trespass for rne.sm* 

profits, deft, pleaded, first, not iiossessed, secondly, 
that, before the several times when, etc. A. was 
.seised in fee, <fc on Dei', 27, 1810, demised the jirc- 
mises to B. for 21 years ; that B. entered by 
virtue of that demise, &, on .Ian. 28, 1817, demised 
to deft, for one year from Mar. 25, then next & 
so from year to year, etc. that deft, entereii by 
virtue of the last-mentioned demise. Replication, 
by way of estoppel, as to so much of the picas as 
related to the tn^sjiasses complained of in the 
count since Oct. 20, 1853 — that pitf. on that day 
sued out a writ of ejectment for tlie recovery of 
the premises in que.stion ; that E. K. in the wi'it 
mentioned was deft, in this action, A. was at the 
time of the issuing of the writ the 1-onant in 
possession of the premises in question ; tliat the 
I)remises in the writ & in this action were the same, 
Ac that pitf. in the writ named was now pltf. ; 
that no appearance was entered or defence made 
to the writ ; tliat, after the issuing of the writ, iSd 
whilst tlie ejectment was pending, <& in imrsuance 
of the Act of Parliament in tliat behalf pitf., by 
the consideration & judgment of the ct. obtained 
possession of the premises, etc. that the judgment 
was still in fore.e *, that, afterwards & before the 
commencement of this suit, & by vhtue of the 
judgment, pitf. entered into & upon the possession 
of the premises— wherctore pitf. prayed judgment 
if deft, ought to be admitted against the said 
recovery record proceedings to plead the pleas, 
or either of them, as to the trespasses in the count 
complained of since Oct. 2b, 1853 : — Held: (1) a 
good replication by way of estoppel to both pleas ; 
(2) it was not necessary to aver notice to deft! 
of the proceedings in the ejectment or the issuing 

92 i. Bv defendant.] — Since 

O. Jud. Act, a judgment i-ocoverod 
in an action of ejectment by default 
of appearance will tjustain a defence 
of rc8 judicata to an action sub- 
sequently brought by deft, to try 
the same question. — Cochrane i\ 

Hamilton I’hovident Loan Sooietv 
(1888), 15 O. IL 128. — CAN. 

92 ii. — Ball 

J. — VDL. XXL 


or execution of a writ of possession ; (3) if it were 
necessary, the replication contained a sullicient 
averment of entry by the pitf. ; (4) pltf.’s title by 
estoppel related back to the date of the writ of 
ejectment & would bo presumed until shown by 
rejoinder to have been determined. — WiiiKiNsoN 
V. Kirby (1854), 15 0. B. 4.80 ; 2 C. h. R. 1.887 ; 
23 .1. C, P. 224 ; 23 E. T. O. S. 177 ; 1 .lur. N. S. 

l()i ; 2 W. R. 570 ; 139 E. R. 492. 

Anmdations: — As to (2) Consd. Scott v. Rcyuall (1855), 20 

L. T, O. S. 256 ; Dos Barres v. Shtjy (1873), 29 J,. 592 ; 

Harris v. Mulkern (1875), 1 Ex. D. 31. As to (4) Reid. 

Barnett v. Guilford, Rhodes & J’arror (1855), 3 (k Ij. R. 

1440 ; Dunlop v. Maecdo (1891), 8 T. L. R. 43. Ucncraltu, 

Mentd. Chappell v. Davidson (1856), 25 L. J. C. Ik 225 ; 

Ratei'son v. Harris (1862), 2 B. & S. 814. 

88. .] — In an action on a bill of exchange*, 

the person whose name was used as pitf. lived in 
.Somersetshire, deft., who suffered judgment to go 
by default, lived in London. Deft, to deprive 
pitf. of the costs of suit, endeavoured to show that 
the real pitf. & holder of the bill lived within 
twenty miles of deft. : tliat the bill was not in- 
dorsed to xiltf. nor any consideration given by him 
for it, & that pltf.’s name in tin* action was merely 
used as a prettmee in order to get the costs : — 
Held : as deft, had suffered judgment in the action 
to ]>ass against him by default, he was estopped 
by that judgment, & jiltf. was entitled to the costs 
of the action. "Webber v. Shaw (1892), 9 L. T. 
291 ; 29 .1. r. .58.8 ; 8 .lur. N. S. 791 ; 10 W. R. 
529. 

89. - - -.] —lie South Amerk^an & Mexican 
C5o., E.k p. Bank of England, No. 103, po.s/. 

90. Default Qf appearance — By plaintiff— 
At trial.] — A non-suit before appearance would be 
no bar in another action. — CIlobery v. Exon 
(Bp.) (1992), Earth. 173 ; 90 E. R. 705. 

Annotation : — Refd. Twyning v. Lowndes (1833), 1 0 Bing. 65. 

91. — — .] — If when a cause is called 

on deft, appears <fc pitf. does not app<*ar, deft., if 
he has no (counterclaim, is entitled to judgment 
dismissing the action, & the effect of such a judg- 
ment is ccpiivalont to a judgnuuit on tlio merits, 
ifc is a bar to another action on tlie same matter. — • 
Armour v. Bate, [1891] 2 Q. B. 233 ; 90 L. J. Q. B. 
433 ; 95 L. T. 137 ; 39 W. R. 519 ; 7 T. L. R. 
557, a. A. 

Annotation ; -Mentd. Gilbert v. Gosport & Alv'cistoko U. C 

[I9I6J 2 Ch. 587. 

92. By defendant.] — Huffer v. Allen, 

No. 49, ante. 

93. — .] — Dribb V. Ereyberger, 

No. 311, 

94. — — At trial.]— Pitf., a sheritf, levied 

upon certain goods in the jiossession of defts., who 
were agents for their sale, & who proceeded witli 
the sale wliich had then been advertised. Defts. by 
inadvertence, failed to appear upon an interpleader 
summons taken out by pitf. in the action concern- 
ing which pitf. was obeying the writ of fi. fa., &; 
defts. were barred. They subsequently attempted 
to rescind the order, but failed, & their appeal 
was also dismissed. This action was brought to 
recover the proceeds of the sale : — Held : defts. 
could not set up as a defence to the action the 
facts by which they claimed to be entitled to the 
goods upon which pitf. had levied. — Williams v. 
Richardson (1877), 39 L. T. 505. 


. k Subsequent action 

to set aside judgment by default .] — 
Action to set aside a judguioiit 
default, of appoaranec obtained in an 
^tion by deft, against pitf : — Held ; 

^ estopped by thej 

default judgment ; (2) the issues were 
not res judicata by u doeislou refusing 
to set t^ido the default judgment A, 
admit pitf. to defend, Sc set up in that 




\ M. V /p 




r. Cath- 


Subsequent action 

J I 


J^over part of amount of judgment 
rresh aotlon to recover back part 
amount of Judgment by d(*fault 
ground that judgment was for 
inueh : — Held : the judgment c 
Htituted an e.stoppol, & was a bai 
the present action. — Goon Gan 
Moore (1892), 2 B. tk H. 154.— CA 
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Sect. 2. — What arc matters of record: Sah-sect. 1, 

B. (a) Hi. <&: iv.'] 

95 , _ — .J -Extrix. Jield estopped 

from denying assets in her hfinds, h(‘ld to be per- 
sonally liable 

I)eft., by failing to appear in the original action, 
must b(‘ taken to have* admitt(?d that she had in 
lier hands sunicient proijerty of the deceased to 
meet pltf.’s claim. She was now estopped from 
denying the tnitli of that admission. It must be 
taken that she had in her hands sufficient to satisfy 
jjltf.’s claim, & had failed to satisfy it (Bigiiam, .T.). 
^ -Thompson & Sons v . Chahkk (1901), 17 T. L. It. 
1.7.5. 

96. Default of defence.] — To an action for 

rent under a building agreement dated Sept. 29, 
1853, deft, pleaded that, after the making of that 
agreement it was agreed between the parties that 
a tenancy from year to year should be created in 
substitution for the former tenancy under the 
agreement ; that notice to quit was duly given, 
which notice expired at Michaelmas, 1858 ; that 
deft, quitbid accordingly ; & that no rent ever 

became due from deft, to pltf. in respect of the 
premises after the last-mentioned day. To this 
plea, pltf. replied, by way of esto})pel, that lie 
brought an action again.st deft, for the recovery of 
rent as having accrued due from deft, to pltf. 
under the agreiunent in the declaration in this 
cause numtioned after Sept. 29, 1858 ; that deft., 
being under t(3rms to plead issuably, pleaded to 
that action pleas which were not issuable, but not 
the defence now set up) ; & that pltf. thereupon 
signed judgment, thereby recovered the rent 
sued for in that action : — Held : the replication 
was bad. deft, not being estopped by his omission 
to set \ipi on the former occasion, from availing 
himself of the defence alleged in his plea. 

Without adopting the old maxim that estoppels 
are odious it is enough to say that the dcxdrine is 
not to be extended beyond what there is authority 
for (Williams, .1.). —IIowlett v . Takte (1801 ), 10 
(]. II. N. S. 813 ; 31 L. J. C. V. MO ; 9 W. It. 808 ; 
142 K. It. 073. 

Annotations : Distd. HuiiipliiicB v. Huinplmes, [1910] 2 
K. IL T):!!. Consd. Cookt! r. Kickiuan, [lOllJ 2 K. B. 112r>. 
Reid. Itc Hiltixi, J'Jjr p. March (1802), 07 L. T. 004 ; Jic 
South Amorioaii & Mexican Co., Kx p. Bank of Envrland, 
!l80r>J 1 Ch. 07. 

97. .] — Pltf. brought an action against 

d(‘fts. for an injunction to restrain them from 
])assing off goods alleged to be a colourable imita- 
tion of those of jdtf.’s manufacture. Defts. made 
default in idcading, & the injunction was granMd 
in due course. Ijater it appeared that a similar 
artiede to that complained of was being put upon 
the market by N., for whom defts. were acting as 
agents for sfile. On a motion for attachment of 
defts. for broach of the injunction no direct 
evidence was forthcoming, & the case was rested 
on admissions by defts., which the ct. held to be 
insurtlcient, & on the fact that defts., having 
allowed judgment to go against them by default, 
were estopped from saying that the goods com- 


plained of were not an imitation of those of pltf.’s 
manufacture : — HeM : in these circumstances an 
I attachment could not issue.— B ipley v, Arthur 
(1902), 80 L. T. 735 ; 19 B. P. C. 443, 0. A. 

iv. Judgment hy Consent. 

98. General rule.] — It is a rule that when- 
ever a decree is entered by consent the merits 
after shall never be inquired into, unless there 
be an objection that the word consent be struck 
out of the order. — NoRCOiT v. Norcott (1702), 
2 Eq. Oas. Abr. 279 ; 22 E. K. 236. 

99. .] — Where an action was brought on 

bonds, & a cognovit was given in the action, & 
judgment entered up for the principal A interest 
then due : — Held : it was not competent to the 
representatives of the obligor, at the distance of 
ten years afterwards, in a suit for the administra- 
tion of the obligor’s assets, to question the validity 
of the bonds on the ground of usury. — Beriungton 
V. Evans (1831), You. 276 ; 159 E. It. 996. 
Annotations ; — Mentd. Wliitakisr r. Wriirht. (1840), 2 Haro, 

310 ; Taylor r. Taylor (1819), 8 Haro, 120. 

100. .] — After deft, had been arrested for 

£200 by an attorney, he apjilied to have pltf.’s 
bill taxed, which was (ordered, upon the tiuTus of 
pltf. being at liberty to sign judgment for the 
amount taxed, & deft, undertaking to pay that 
amount & tlic coats of the action ; the mastei* 
allowed upon taxation £119 only, but disallowed 
£60 actually expended by pltf. in preparing briefs, 
etc. in great haste by d(!ft.’s direction :—HcUi : 
deft, was estopped by the terms of the order from 
complaining of the arrest. 

The i'(d’erenc(‘ to the master was by consent , & 
it was upon condition that pltf. should sign 
judgment, & that deft, should pay the costs of 
the action. If deft, complained of the arrest, he 
ought before the order was made to have taken Ids 
stand, & required that provision should be made 
upon that subject (Parke, B.). — Watkins v. 
Mahon (1836), 1 M. & W. 722 ; 5 Dowl. 178 ; 
2 Ualc, 129 ; Tyr. A Gr. 1023 ; 5 E. .1. Ex. 217 ; 
1.50 E. B. 621. 

101. — — .] — Defts. to a suit by a patentee for 
infringement are not estopped from denying the 
novelty of the patent by the fact that some of 
them, against Avhom the same pltf. had formerly 
brought an aetjon for infringement of the same 
patent, had allowed him to sign judgment before 
any declaration was filed. — Goucher v. Clayton 
(1865), 5 New Bep. 360 ; 34 D. J. Ch. 239 ; 11 
L. T. 732 ; 11 .Tur. N. S. 107 ; 13 W. B. 336. 
Annotation : — Refd. lie May (1883), 25 Ch. 1). 231. 

102. .] — (1) The dismissal of a bill by 

consent, as well as adversely, is a bar to a second 
suit for the same object, A deft, may avail himself 
of this defence by a motion to stay proceedings, 
or, semble, by a motion to take the bill off the file. 

(2) If a pltf.’s consent to an order elfecting a 
compromise has been obtained by fraud, his proper 
course is to move to have the order annulled before 
the judge who made it.— P arker v. Simp.son 
(1869), 18 W. B. 204. 


action T)ltf.’K caHi' hcinnn. — H aiu’er 
V. C^VMKKON (4803), 2 B. ('. B. 3G5. — 

CAN. 

B. Extent of estoppel — 

Must he found on face of jiulyment.] — 
A judgment hy default may operate 
hy estoppel : but the ground & extent 
of that estoppel must he fuimd on the 
face of the judgment itself, & cannot 
be inferred or deduced from the 
l)leading8 of the party, who has 
obtained the Judgment, wdiei-e deft, 
has said nothing, & has merely allowed 
(he judgment lo go l)y (lefa)ilt. 


Irish Land C-ommission r. Hvan, 
IIOOOJ 2 I. U. 5G5.— IR. 

PART IL SECrr. 2 , SUB-SECT. 1 .— 
B. (a) iv. 

98 i. a crural rule .] — A judgment by 
consent raises an estoppel just in the 
same way as a judgment afttsr the 
ct. has exercised a judicial discretion 
m the matter . — Lakshmishankar 

prWRBHANKAK V. ViSHNURAM (1890), 

l.L. It. 24Bom. 77.— IND. 

Date of dissolution of partner- 

s/n/>.l "Where in a partnership suit a 


deft, has consented in a decree de- 
claring the partnerahip dissolved as 
from a certain date, ho is e8toi)pod from 
showing that the partnership was 
dissolved lieforo that date. — ^U onnou 
V. McKay (1882), 1 N. Z. L. It. C. A. 
169.— N.Z. 

a. Distinction hetween consent decree 
et ayreeme.nt of parties.] — The differ- 
ence between a consent decree de- 
claring the agreement of parties, & 
the agreement of parties themsolvos, 
when the one or the other is sought 
to be afterwards enfoi-ced. got^s mt 
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103. .] — A judgment by consent, or de- 

fault, is as effective as an estoppel between the 
parties as a judgment whereby the ct. exercises its 
mind on a contested case. An action was brought 
against a co. to recover an instalment of a debt 
alleged to be due under an agreement, the exist- 
ence of which was denied by the co. : — Held : that 
judgment by consent for pltfs. precluded the 
liquidator in the winding up of the co. from 
denying the existence of t he agr(iement on a proof 
being sent in for the total amount due under the 
agreement . — Lie South Amethcan & Mexican 
Co., Ex 7>. Bank op England, [1895] 1 Ch. 37 ; 
01 L. .1. Ch. 189 ; 71 L. T. 591 ; 13 W. R. 131 ; 
11 T. L. R. 21 ; 39 Sol. Jo. 27 ; 12 R. 1, C. A. ^ 
Annotation .— Refd. Cooke v. Rickman (li)ll), 81 L. J. K. B. 

38. 

104. Consent order.] — The ct. has juris- 

diction to set aside a consent order upon any 
ground wliich would invalidate an agreement 
between the parties. 

A consent order, 1 agree, is an order ; & so long 
as it stands it must be treatc'd as such, <fc so long 
as it stands 1 think it is as good an estoppel as any 
other order (JaNDLEY, L..r.).--U udderspieli> 
Banking ('o., Ltd. v. Lister (Hf^nhy) & Son, 
[1895] 2 Ch. 273; 01 L. J. Ch. 523; 72 
L. T. 703 ; 43 W. R. 507 ; 39 Sol. Jo. 448 ; 12 
R. 331, C. A. 

Annotations: — Consd. Aiasworth v. Wildiriff, [1890] 1 Ch. 

673. Refd. WildinK v. SundrrHon, [1897] 2 Ch. r>31. 

Mentd. lIobHon v. Gorringo, [1897] 1 Ch. 182; Ellis v. 

(Rover it Hol)Hon, [1908] 1 K. B. 388. 

105. Stay of proceedings.] — 4die lessors of pltf. 
brought three ejectments in the King's Bench, for 
the recovery of the same premises. That ct. 
stayed the pi'occeding in two of the actions, both 
j)arties ass(mting, A the rule was drawn up accord- 
ingly. Another ejectment was afterwards brought 
in the Common Pleas, upon a diiterent demise, 
but substantially for the same cause of action : — 
Held : proceedings must be stayed. 

I never saw so clear a case for the interposition 
of the ct. After the counsel on both sides have 
consented to the terms of a rule, an application 
is made to alter it, &, on being refused an attempt 
is made to evade it by bringing another action 
in this ct. (Park, .T.). — Doe d. (-'arthew v. 
Brenton (1830), 0 Bing. 409 ; 4 Moo. A 1*. 180 ; 
8 L. J. O. S. C. P. 143 ; 130 E. R. 1301. 

Annotation: — Distd. Wado v. Simoon (1845), 1 C. B. 610. 

106. .] —An action for a malicious arrest 

cannot be maintained where the former cause was 
terminated by a stet jrroccssus by the consent of 
the parties. — Wilkin.son v. Bowel (1830), Mood. 
& M. 495, N. P. 

Annotations Refd. Norrish v. Richards (1835), 3 Ad. & 

El. 733 ; SUnvard v. Groraett (1859), 7 G. B. N. S. 191 ; 

Gildinjf V. Eyre (1861), 10 C. B. N. S. 592 ; Johnson v. 

Emerson (1871), Jj. R. 0 Exch. 329, 

107. Order not amounting to absolute 

stay.] — In an action by an indorsee against an 
indorser of a bill ; — Held : it was no defence that 
pltf., before the commencement of tlie suit, had 
consented to a judge’s order, in an action against 
the drawer, that upon payment of the debt & 
costs within one month, all further proceedings 
should be stayed, & that unless such payment 
were so made, pltf. should be at liberty to sign 
final judgment ; although tlie plea also stated 
that pltf. could have obtained such judgment 
before the expiration of the month ; inasmuch as 


sucli order did not amount to an absolute stay of 
proceedings. — Michael v. Myers (3 843), 0 Man. & 
(4. 702 ; 1 Dow. & L. 792 ; 7 Scott, N. R. 414 ; 13 
L. J. C. P. 14 ; 7 Jur. 1156 ; 134 E. R. 1075. 

Annotations .'—Refd. Isaac v. Daniel (1840), 6 L. T. O. S. 

368. Mentd. Jones v. Jones (1847), 16 M. & W. 699. 

108. Quashing order of removal.] — Where 
resps. consent to have their own order of removal 
quashed without communicating their reasons for 
doing so, either to sessions or the opposite party, 
the judgment of sessions is conclusive against 
them, & they cannot afterwards be allowed to 
show that their order was quashed for a mere 
informality. — R. v. Church Knowle (Inhabi- 
tants) (1837), 7 Ad. <fe El. 471 ; 2 Nev. & P. K. B. 
359 ; Nev. & P. M. 0. 353 ; Will. Woll. & Dav. 
627 ; 7 L. J. M. 0. 4 ; 1 J. P. 248 ; 1 .Jm*. 841 ; 
112 E. R. 547. 

Annotations : — Refd. R. J’. Landkcy (1847), 9 Q. B. 905 ; 

R. V. St. Rotor’s, Droitwioh (1847), 2 Now Sess. Cos. 531. 

.] — See, f urther, Poor Law. 

109. Order for trial of issue — Writ to sheriff 
not in conformity with order.] — Deft., appearing 
& consenting to an order for a writ to try the issue, 
two issued being joined, was held to bo estopped 
from moving to set aside the writ, which directed 
the sheriff to try “ the issues,” although he ob- 
jected at the trial, that the writ- was not warranted 
by the order. — Humblestone v. Weiaiam (1847), 
5 a B. 195 ; 10 L. T. O. S. 164 ; 130 E. R. 850. 

110. Judgment invalid — Non-compliance with 
statutory formalities.] — (1) Where a judgment 
obtained by consent is void for non-compliance 
with Debtors Act, 1809 (c. 62), s. 27, the ct. will 
refuse t-o grant k.‘avc to issue execution ux>on & in 
pursuance of R. 8. (1. Ord. 42, r. 23. 

(2) D(‘ft. against whom the judgment is sought 
to be issued is not estopped from setting up the 
invalidity of the judgment merely on the ground 
that it had not been sot aside. — .Jones v. Jaggar 
(1886), 54 L. T. 731, D. 0. 

Annotation : — As to (1) Refd. Gowuu* v. Wright (1880), 18 

Q. B. D. 201. 


111. Judgment valid ex facie — Facts ousting 
jurisdiction of court not set up.] — River Ribble 
.Idint Committee v. Croston Urban District 
Council, No. 298, post. 

112. Judgment obtained on contract by cor- 
poration — Contract ultra vires.] — Where by con- 
tract, ex fame legal & regular, applt. co. purported 
to incur liability to resp. for railway construction 
ill an amount which was in reality calculated to 
cover the amount of bonus & of price of issued 
shares payable by agreement between resp. & all 
the shareholders of the co. irrespective of either 
actual or estimated cost of construction ; — Held : 
(1) the contract was ultra vires of the co. ; (2) a 
consent judgment obtained on the contract de- 
claring resp.’s hen on the co.’s railway & other 
property, the question of ultra vires not having 
been raised either in the pleadings or on the facts 
stated, was of no greater validity than the contract. 

(3) In a suit by the co. to set aside the contract 
& judgment : — Held : they must be set aside on 
terms wliich were consented to. — Great North- 
West Central Ry. Co. v. Charlebois, [18991 
A. C. 114 ; 68 L. J. P. C. 25 ; 79 L. T. 35, P. 0. 

Annotat'ioTis : As to (2) Rofd. iHlington Vestry v, Hornsey 
Ai'S" liyoo] 1 Ch. 695 ; CuUen v. Elwlu (1904), 20 T. L. R. 


Trust Co 


Generally, Mentd. A.-G. for Canada v. Standard 


nerally, 
. of Ne 


ow York, [1911] A. C. 498. 


further than this, that in the former 
(iase it would not bo open to a party 
to question the accuracy of the decree, 
as expressing wbat at the time was the 
contract which had been made. — 
V. Haki Qovind (1906), 


I. L. R. 31 Bom. 15.— IND. 

b. Agreement to abide result of 
action pending elsewhere.] — Whei*e Judg- 
ment in an action at law is entered 
up by consent for pltf., & by agreement 


the fruits of the Judgment are to abide 
the result of an equity suit relating 
to the B&une subject-matter, such does 
not work an estoppel. — Ward v. 
National Bank of New Zealand 
(1884), 3 N. Z. L. R, 33.— N.Z. 


L 2 



148 


Estoppel. 


Sect. 2. — What are matters of record: Siib-scct. 1, 
/?. («) h\ iS: I'.j 

for relief against forfeiture — On pay- 
ment of costs in several actions for recovery of 
houses — Only one action necessary.] — Pltf. was 

iho assignee of four leases, each lease comprising 
a certain number of houses, & deft, was the assignee 
of four sub-l(‘ases of the houses. The leases & 
sub-leases contained the usual covenants by the 
lessees to repair. Deft, sub-let all the houses to 
weekly tenants. The houses becoming out of 
repail', the original lessor served noti(;es on pltf. 
reipiiring him to repair, & pltf. served similar 
notices on deft. 'J'he object of pltf. in serving 
the notice's tt in bringing the subsequent actions 
was to have' the repairs to the houses executeei & 
not to I'ecover possession thereof. Pltf. subse- 
epiently breiught four actieins against all the weekly 
tenants te) re'cover possessiein of the houses com- 
prised in the* tour sub-leases respectively, & served 
a copy e>f the writ upein each of the tenants. Deft, 
eibtained le*ave to defend as landlord, &, the repairs 
having been executed, an order was made by con- 
sent in each action giving deft, relief from for- 
feiture, & staying all further iiroccedings, deft, 
to pay to pltf. his costs of the action as between 
soil'. client. Upon taxation, the master allowed 
the costs of the four actions '. - Held : the object 
of th(' action being to enforce execution of the 
repaii's not to recover possession of the houses, 
it was only necessary to sue deft. ; but deft, having 
by the consent orders in which he agreed to pay 
the costs of each action, precluded himself from 
setting ujj that only one action was necessary, & 
must pay the costs of <iach action. — (Jeen v. 
JlEumNO, 11005] 1 K. B. 1.52 ; 7t 1^. .1. K. B. 02 ; 
.511 W. K. 020 ; 21 T. L. It. 93 ; sub nom. Ueen v. 
llEUllINCJ, (lEEN V. MaCKINTOCK, tiEEN V. HUM- 
PHRIES, Been v. Fagg, 02 L. T. 37, (J. A. 

In matrimonial causes.] — See. Husband <fc Wife. 

Compromise.] — See Sub-sect. 1, B. {a) v., post. 

Discontinuing proceedings .] — See Sub-sect. 1, 
B. {a) i., anle. 

Dismissing proceedings .] — See Sub-sect. 1, B. 
{a) ii., ante. 

Withdrawal of juror by consent.] —See Sub- 
sect. 1, B. (rt) vii., po.^l. 

Setting aside consent judgments.] — Sec .Judg- 
ments. 


V. On Compromise of Proceedings. 

114. General rule.] — A decree obtained bj 
arrangement between the contending parties, tin 
ct. bestowing no judicial examination on th( 
merits of the quest ion, can never be res judicata. — 
.lENKlNS V. llOBERTSON (1807), J., H. 1 Sc. & Div 
117, H. U. 

AnnoUiii^ Expld. lie Soiitli American & Mexican Co. 
hxj). Bank of England, [1895] 1 Ch. . 

115. Obtained by fraud.] — Paiiker v. Simpson 
No. ] 02, ante. 


116. Whether conclusive on third parties 

Absent voluntarily.] — The general principle is 
that where a i)erson has had full notice, & has had 
the opportunity of taking i)art in the suit, he will 


bo bound by its decision ; but he will not be bound 
by a compromise into which the parties to the suit 
may enter. 

A., one of the next of kin, was aware that the 
validity of the will was contested in a suit between 
the exor. & her sister. The suit was compromised 
at the trial, & the will pronounced foi' : — Held : 
A. was not precluded by the compromise from 
calling in the probate <fe putting the exor. again 
on proof of the will. — Wytchert.ey v. Andrews 
(1871 ), L. R. 2 P. & D. 327 ; 40 L. .1. P. & M. 57 ; 
25 L. T. 134 ; 35 .T. P. 552 ; 19 W. R. 1015. 

AnnoMions : — Consd. Young v. Holloway, [1895] P. 87; 

Rc King, Jackson v. A.-G., [1917] 2 Ch. 420. Reid. Re. 

Lart. Wilkinson i’. Blades, [1896J 2 Ch. 788 ; Blrcli v. 

Birch, [1902] P. 62. 

In legal proceedings in reference to 

charities.] — See Oiiaritie.s, Vol. VIII., p. 101, 
Nos. 2299-2302. 

117. Made in ignorance of facts.] — Deft, pur- 
chased. through his broker, 300 shares in a joint- 
stock CO., & gave directions that they should be 
transferred into the name of his son. Cl. On the 
same day pltf. instructed his broker to sell 100 
shares in the co., & they were bouglit by deft.’s 
broker, on his account, through a jobbeu- in the 
ordinary way, & were transferred to O., cSi: were 
registered in his name. At that time 0. was an 
infant, of which fact pltf. was not aware. Soon 
afterwards the co. was wound up voluntarily, (1. 
tlu'ii brought an action by his fatlnu-, as next friend , 
against pltf., who was an auditor of the co., 
charging him with fraud in selling the shares, 
knowing that the co. was in an insolvent condition, 
& claiming damages. The acHon was compro- 
mised on the terms that all charges of fraud should 
be withdrawn, <te that the purchase-money should 
be repaid to G. The licjuidators, on discovering 
that G. was an infant, substituted the name of 
pltf. for his as a contributory of the co. Pltf. 
then hh'd a bill against deft., charging that he was 
the real T)urchaser of the shares, & that pltf. was 
not aware of that fact when he entered into the 
compromise with G., k, claiming to be iridernnilied 
by deft, against all loss in respect of the tran- 
saction: — Held: the compromise was an elTcctual 
bar to pltf.’s claim to relief, k the fact of his 
ignorance that deft, was the real owner of the 
shares was immaterial.— Maynard v. Eaton 
(1874), 9 Ch. App. 414 ; 43 T.. J. Ch. 041 ; 30 
J.. T. 211 ; 22 W. R. 457, L. C. k L. .1.1. 

118. .]— Cmnpromise of an action brought 

by one partner against his co-partner to set aside 
a sale of his share in the partnership business, on 
the ground that certain partnership assets had 
been undisclosed at the time of the sale x—Held : 
a bar to a subsequent action brought by i-eason 
of the alleged discovery that further partner- 
ship assets had been undisclosed, pltf. having 
deliberately made his election whereby he was 
bound. — Law v. Law, [1905] 1 Ch. 140 ; 21 

T. L. R. 102 ; sub nom. He J^aw, Law v. Law, 74 
L. J. Ch. 109 ; 92 L. T. 1 ; 53 W. R. 227 ; 49 
Sol. Jo. 118, C. A. 

119. Made in respect of doubtful rights.] — 

Testator bequeathed the residue of his estate to 


PART II. SECT. 2, SUB-SECT. 1 

B. (a) V. 

114 i. Oeneral rule .] — A compromise, 
whether ombodied in a judjonent of 
the ct. or extra-judicial, has the effect 
of res judicata, & is an absolnte defence 
to an action on the oriKinal cauae of 
action. — C achai.ia v. Hakbeuer & Co 
(1905), T. 8. 457.--S. AF. 

0 . Whether cuuchmve on third 
parties .] — ^A person, althouRh cited 
to see procoedingfl, is not estopped by 


judgrmeut therein as the result of a 
compromiso to which ho was not u 
])arty Sc of which ho knew nothing. — 
lliTciiTE V. Malcolm, 11902] 2 I. H. 


, .] ~In an action of de- 

clarator of public right of way, a 
verdict obtained by the pursuers was 
set aside by tJio ct. & a new trial was 
granted. Thereafter pursuers agreed 
to defenders obtaining decree of 
ahsolvitor, on defenders agi'colng to 


take a certain sum in full of expenses. 
In a second action raised by other 
pursuers against defendei*8, concluding 
for declarator of the same right of 
way : — Held : the decree of absolvitor 
in the former action having been the 
result of a compromise}, could not 
support a plea of res judicata . — 
Jenkins v. Robertson (1867), 5 

Maeph. (Gt.. of SesH.) 27 ; .49 Sc. Jur. 
384 (H. L.).— SCOT. 

119 j. Made in respect of doubtful 
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“ if &- when she shall attain the a^e 
of 25 years or marry under that age, the same to 
be bound with fidci-comniissum so that my daughter 
may enjoy the . . . annual income thereof . . . 
solely for her use & benefit, & after her death the 
said residue shall be paid & belong to her cliild or 
children.” The daughter brought an action 
against the exors. for an account & to recover 
certain sums alleged to have been improperly 
paid by them, but tl^ action was compromised. 
She afterwards married, & a second action was 
brought against the exors. on behalf of her children : 

11 eld : ( 1 ) the residuary gift could not be treated 
as a trust, but that there was nothing in the will 
which could bti construed as debarring the 
daughter from the inheritance as the heir by 
birth of testator until she attained 25 or married, 
A after that time as the heir burdened with a 
fidei-eominissiun ; (2) where a fidci-contmissu'ni is 
conditional, the fidei-commissary may be bound 
by a compromise made by the fiduciary, if he 
acts bond fide in respect of a doubtful right, as 
long as such compromise does not effect an 
alienation of property, the children were bound 
by the compromise entered into in th(', former 
action, & the second action was not maintainable. 
— I)E Montmout V . Broeus (1887), 13 App. Cas. 
U9 ; 57 L. J. P. 0. 47 ; 58 L. T. 198, P. C. 

Annolalion ; —Gene mil ij, Mentd. Euinuiu v. british Oniana. 

Aaiuniustmtor-Ucmiml, WilleniH v. iiritish Guiana, 

Atimnnstratur-Gcncral (188!)], 14 Aiip. Cas. G51. 

120. Matters not raised In sult.| — In 1874 A. 
settled certain funds upon trust for himself for 
We, & after his death upon trust as to one-fifth 
for W. A his children. By the settlement A. 
rcserviHl to himself for life tin; jiower to direct the 
investments of the trust funds as though he were 
absolute owner ; i't after his death the trustees 
were empowered to irive.st the trust funds upon 
freehold, leasehold or chattel real securities “ in- 
cluding equitable mtges. by a deposit ” with the 


usual power to vary investments. The settle- 
ment also contained the usual power to invest in 
the purchase of freeholds or long leaseholds. In 
1877 A. died, & at that time £0,400, part of the 
trust funds, stood invested on second mtge. of 
certain freeholds & leaseholds, S. being the 
mtgor. In 1878 8. became financially embarrassed 
& foreclosure or sale by the first mtgees. was im- 
minent, which would have resulted in the total 
loss of the £0,400 & thereupon the trustees, acting 
ho}id fide & with a view to save the trust estate, 
purcliased of 8. his equity of redemption for 
£2,000. In 1879 L., a beneficiary, commenced an 
action against the trustees & W. , alleging improper 
investments & claiming administration A accounts 
on the footing of wilful default. The trustees in 
their answers to interrogatories set out clearly 
the circumstances attending the purchase of the 
equity of redemption. In 1880 the usual judgment 
for administration was obi-ained including an 
inquiry as to the improper investments. In 1881 , 
before the chief clerk made his certificate a com- 
promise of the action was sanctioned by the ct. 
on petition, to which all parties interested, in- 
cluding W.’s children, were parties, under which 
Ji.’s shai(^ of the trust (;state was raised A paid 
out to her A all further proceedings in the action 
were stayed. The petition did not refer to the 
allegiid breaches of trust. In Apr. 1888, W.’s 
children commenced an action against the same 
trustees alleging that the purchase of the equity of 
redemption was a broach of trust A claiming 
usual relief. Defts. denied the breach of trust A 
assert(‘d that under the circumstance's the pur- 
chase was yirudent A propeu*. They also pleaded 
the order of compromise in the first action in bar 
of pi tf.’s claim : — Held: (1) the purchase of the 
equity of ledemption was an \mauthorised invest- 
ment A a breach of trust ; (2) the compromise 

w'as not a bar to pltf.’s claim, the breach of trust 
not having been by negligence, inadvertence, or 


rights.] — I’crsotiH doubtiiig their rigid, s, 
& compromisiag, mv, boniid by kucIi 
comproiuisii. — B ukke v. CuusniK 
(1811), 1 Hull. & ]{. 504. — IR. 

120 i. Matters not raised ia suit .\ — 
Wlu'ii (left, iu ojoctnieut, pending tho 
procondingH, entorod into au agrcuiiienl. 
subsequent to the service of tho 
ojoctiiiont, with tho agent of tho Iohhoi- 
of pltf,, to {?ivo a conHont for jiidguieiit 
^\dth a stay of oxooution, & that luj 
should have tho crops ; in au action 
of troK])aHs for tiiosuo rates: — Held: 
this agro(!mcnt did not preclude i)ltf. 
from rocovi'i’ing nominal damages 
for tho trespa.sH antecedent to the 
date of tho agreement. — ^B aldwin^ r, 
(181!)). 1 ir. .Jur. 21,''.. --IR. 

e. ComproDiisc after jurlf/iaeiit.l - - 
Where a fi. fa. goods was i)laeed iu a 
shtuilT’s hands & a levy iuade, but 
pltf. afterwards eomproiuised with 
deft., I'eceiving payment by insUil- 
lueuts, but giving no dii-ections to tho 
sheriff to discharge deft.'s property 
Held: on a return of nulla lunm 
s(5vcral mouths afterwards, when deft, 
had absconded without satisfying tho 
balance of tho debt. i)ltf. conlil not 
sue for a false return, as he was pre- 
cluded by his arrangement with deft. — 
Evkkakuuim r. Lkoxahd (1833), 3 
O. 8. 121.— CAN. 

f. Contract for sale of land— 
Subslitidion of new agreement.] -I’ltfs. 
wont into possession of land under an 
agreement under seal to purchase from 
(lofts. An action of trespass was 
brought against them by 1). who was 
in possession under a prior agreement 
of a similar character. On the trial 
of tho action pltfs. agreed to relinquish 
their claim on being paid tho amomit 
of their deposit, A defts. agreed to 


eoiiV(!y to 1). '.-field: pltfs. having 
become pariies lo this agreement were 
estopped from claiming damages 
against doffs, on account of theii’ 
failure ti) carry out tludr ugreeuxent 
to convey to pltfs. — Wk.ntzki.j. v. 
llori.s (18*37), 30 N. 8. 1{. 136.— CAN. 


g. Document imperfecilg drairti, - 
Inference af compromise clear.]— The 
ancestxxrs of pltf, & deft, rxoxnvx'd ii 
joint grant of land from the thrown, & 
oecuixixul ditfci'cnt parts of the land 
us tenants in common. N. gavo a 
deed to his brother A. of his right & 
title in the whxjJe grunt, hut remained 
iu jioHsessloii of the laud occupied 
by him, as before. A controvensy 
which xlroK<^ subsoxiuently was settled 
by tho heirs of A. conveying to N. 
one pxji'tion of tho land, A N.exxicnting 
to tbo heirs of A. what rvas intx'udxid 
as a release A quit-claim of all his 
interest in the ottnu' portion of the 
land, including that iu (jnestion : - 
Held : although the release w^as badly 
drawn A failed 1,c» expioss in clear A 
distinct terms the luiLuro of the 
transaction between the partix^s, as 
this was the clear inference to be drawn 
from the doeumentury evidence A the 
surrounding circumstances, the et, 
would give ('fleet to it. — M u(^ueen r 
McQukkn (1907), 42 N. 8. 11. 253; 
4 E. L. 11. 3I().— CAN. 

h. Gompromise out of court.] — 
Where a previous action regarding a 
right of way had been compromised 
out of ct. b(jtw'oen tho patties them- 
selves th(!re is no estoppel, — S.mitii v. 
MacGiixivray (1908), 5 E, L. ll. .561. 
— CAN. 


k. Assignee of lease under covenant 
to indemnify lessee — Estopped by arrange- 
ment made by lessee in good faith .] — 


ntf. boeaiiie lessee of laud in England, 
A after some years ho assigned tlio 
Ixalanoo of tho term to deft., who 
assuiiKsd eovtniaiits (iontalned iu the 
lease for maintenaneo A reixair, A 
undertook to iudeinnify ixltf. At tho 
('xpiration of tho loaso tho lessor 
demanded from deft. .-felSB in respect 
of dilapidations, which deft, disputed, 
whil(! admitting liability for £75. The 
lessor then demanded ixavmout from 
pltf., w’ho settled tho claim by pay- 
ing £150, A demaudod indemnity 
from deft., who had left England. 
Pltf. sued deft. A obtained a judgment 
by (hifiiult in England, tiic writ being 
Hcj-yed in Minnesota, U.S.A. Deft. 
ultimaUily lesided In Manitoba, whoro 
pltf. sued him on the English judgment. 
On the facts: — Held: deft, estopped 
from disputing the settlement made by 
pltf., A his own obligation to indemnify. 

Maubhall V. Houohton, 11922) 3 

W. W. 11. 65; 68 D. L. U. 308; affd., 
33 Man. L. 11. 166. — CAN. 


1. Agrce.nu'ut as to mode of cxecu 
lion of decree— Execution of agree- 
ment as a decree .] — The parties to a 
decree agreed as regards tho mode 
of payuu'nt A tho interest payable. 
For many years such agz'eemont was 
executed as a decree, without objection 
being taken by tho judgment-debtor : 
— Held : the Judgment-debtor was not 
by reason that ho had submitted to ttux 
(ix(!outlon of such agreement as u 
decree, estopped from objecting to its 
continued exeeution os a decree. — 
STowEixr. Billinus (1870), I. L. K. 1 
All, 250.— IND. 


Test for deler mining U'hether 
there is an estoppel .] — Thu lest for 
determining whether there Is an 
estoppel in any particul^-r case iu 
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Sect. 2. — What are yrudter^ of record: Sub-sect. 1, 
B, (g) v.^ vL, vii.^ viii.y ix. a:.] 

accident omitted to be brought before the ct. on 
the hearing of the petition. — Worman v. Worman 
(1889), 43 Oh. D. 29G ; 01 L. T. 637 ; 38 W. R. 
442. 

121. .] — Cloutte V. Storey, No. 271, po.-*/. 

.] — See, generally. Sect. 3, sub-sect. 1, B. 

{d), (c), post. 

Validity of compromise — By barrister.]— S’ec 
Barristers, Vol. III., pp. 339-345. 

By solicitor.] — See, generally, Solicitors. 


vi. Nonsuit. 

122. Genepl rule,]— A pltf. cannot now elect 
to be nonsuited ; if he ofl'ers no evidence at the 
trial deft, is entitled to a verdict. 

The sole question on this appeal is whether the 
old system by wliich a pltf. at his own election 
could lose liis writ, as it was said, & at his election 
bring another action for the same cause, is still a 
system which exists in our law. I am very clearly 
of opinion that it does not. Our whole system 
has been ciianged, & the reason why the word 

nonsuit ” itself is not now to be found in the 
rules is that it was determined that the power of a 
pltf. at the common law to claim a nonsuit, or 
pltl. in equity to dismiss liis bill at his own option, 
should no longer be permitted, & it is probable 
that the word “ discontinuance ” was supposed 
to apply to both forms of procedure both at 
common law ^ & in equity. Accordingly by 

lit' ' "P’ Ij only mode by which a 

pltf. can submit to defeat is under that Ord., 
unless he allows the proceedings to go on until th(‘ 
verdKd. is recorded against liim (Lord Halsdury, 
b.).— hox V. Star Newspaper Oo., 11900] A. (1. 

123. Failure of process — By negligence of court 
or oJ party.]— ANON, (lyu), Scl. Hoc. Y. i)., 

124. Election to be nonsuited.] — Piddle v. 
COMYN (1309), Sel. Soc. Y. B., Vol. IL, pp. 11, 13. 

Default of appearance.]— .SYc No. 90, aole. 

125. After verdict for defendant,]— After ver- 
c let found for deft., the ct. will, in its discretion, 
order a no^uit to be entered, in order that pltf. 
may not be precluded from bringing another 
action.-- Hodgson v. Forster (1822), 1 B. A C. 
110 ; 2 Dow. A Ky. K. B. 221 ; 107 E. li. 42. 

In county court.]— Nee (\)unty Courts, Vol. 
Xni., i)p. oOo, o06, 507-510, Nos. 502, 504, 574- 

Setting aside nonsuit.] — See Judgments. 

vii. On B^ithdrawal of Juror. 
consent of parties.] — The withdrawing 
the parties is no bar to a 
AT the same cause of action. — Sander- 
son y. Nestor (1820), Ry. & m. 402 N. P 

Expld. Gibbs v. Ralph (I84fl’), 14 M. & W. 

•]— Where judgment passed for pltf., 

dSwu^iSTSt^ "" & the cause was taken 

upon another, A a juror was then 


withdrawn by consent : — HeJ-d : pltf. could not 
obtain the costs of the demurrer. 

The jiarties having withdrawn! a juror it is the 
same as if no trial at all had taken place. Either 
pltf. or deft, may go down to trial again (Cole- 
ridge, J.). — Burdon V. Flower (1839), 7 Dowl. 
780 ; 4 Jur. 317. 

AnnoicUions : — Consd. Dunstou v. Paterson (1<S59), 5 C. B* 

N. S. 267. Expld. Thomas v. Exeter Flyinjf I’ost Co* 

(1887), 18 Q. B. D. 822. Refd. Bentley -r. Pawes (1854)» 

10 Exch. 347. 

128. — — .] — Viiere, upon the trial of a cause, a 
juror is withdrawn by consent of counsel, if pltf. 
afterwards bring another action for the same 
cause, the ct. will stay the proceedings. — Gimis v, 
Ralph (1845), 14 M. A W. 804 ; 15 L. J, Ex. 7 ; 
153 E. R. 701. 

Annotation ; — ^Expld. Thomas v. Exeter Flying Post Co. 

(1887), 18 Q. B. D. 822. 

129. .J — A ct. has power to discharge, by 

consent, a jury from giving a verdict upon any of 
the issues in a case ; A where the jury has been 
discharged, A the record does not show that it 
was done without consent, the discharge must be 
taken to b(i regular, A cannot be made the ground 
of error. — S cott v. Benneit (1871), L. R. 5 H. L. 
231 ; 20 W. R. 080, H. L. 

130. .] — The withdrawal of a juror upon 

terms is not neccssaiily the final determination of 
an action ; A if there be a substantial breach by 
one of the pai ties of the terms upon which the 
juror was withdrawn, the ct. before whom the case 
came for trial has jurisdiction to re-try the action. 
— Thomas t. Exeter Flying Post Oo. (1887), 18 
Q. B. I). 822 ; 50 L. J. Q. B. 313 ; 50 L. T. 301 ; 
35 W. R. 591 ; 3 T. J.. R. 515, D. 0. 

131. Consent subsequently withdrawn.] — 

An action of trespass to land was sent, for trial to a 
county ct. under 30 A 31 Viet. c. 142, s. 10. The 
cause came on for trial Ixioro a jui’y, but before 
the trial was completed the parties agreed that a 
juror should be withdrawn A tliat the judge should 
say what should be done between them. At tJie 
next meeting of the ct., tlie judge was ready to 
I)ronouncc his (>j)inion, but deft., without assigning 
any reason, withdrew his tT)nsent, A the judge 
consequently did not give any decision ; — Held : 
the withdrawal of a juror had not put an end to 
the action, because deft, had not j)erformed his 
part of the arrangement under which 4)ltf. eon- 
S(*ntod to such withdraw^al ; A the ct. made 
absolute a rule calling upon the judge of the 
county ct. to appoint a day for a reJicaiing. — 
Norburn V. IIILLIAM (1870), E. R. 5 (J. P. 129 ; 39 

J. C. P. 183 ; 22 L. T. 07. 

Annotation .—ExM. Tliomas v. Exeter Flying Post Co. 

(1887), 18 y. B. D. 822. 

132. At suggestion of judge.] — Wliore at the trial 

of an action the judge suggests the withdrawal of a 
juror, A pltf. acts on the suggestion, the ct. will 
stay the proceedings in a second action commenced 
by same pltf. for the same cause, even where on the 
first occasion he conducted the case in person. — 
Moscati V. Lawson (1835), 4 Ad. A El. 331 ; 7 
C. A P. 35, n. ; I Har. A W. 572 ; 111 E. R. 811. 
Annotations : — Consd. Hurries v. Thomas (18.36), 2 M. & W. 

32. Mentd. Boo d. Bonnott v. Halo (1850), 15 Q. B. 171. 

See, generally. Juries. 


consequonco of a decree passed on a 

S ronUso ia whether tlie parlies 
0d for themsolvos the particular 

comproniise 

& the matter was oxprosslj* embodied 
in the decree of the ct. puts^i nn 

Involved in, or w'as it tlie basis of 
what was embodied in the dSe — 
Venkata Pekumal (Kaja B^ a ditto 
V. THATA HAMASAMT CJHETTY (1011) 


1 I. L. 11. 35 Mad. 75.— IND. 

Defamatory statements vuiOc in 
wnipromiscd action — (Jomproniisc no 
oar to action for daniageii .} — An action 
of damages in i-ospect of dofamaton^ 
statements made on record in an 
aotiou is not barred by a compromise 
of the action. — Bell v. Black & 
Mohuibon (1866), 38 So. Jut. 211 ; 
3 bh. Dig. 1618; 3 Maoph. (Ct. of 


boss.) 1026.— SCOT. 

PART II. SECT. 2, SUB-SECT. 1.— 
B. (a) vi. 

o. Whether har to fresh action — 
On same facts .] — A judgment of non- 
suit is no bar to the riglit of pltf. to 
bring a fresh action upon the same 
facts. — ^Powell v. Hakooubt (1886). 
5 N. Z. L. R. 249.— N.Z. 
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(Consent judgments generally, see Sub-sect. 1, B. 
(a) iv., ante. 


viii. Effect of Appeal. 

133. General rule.] — When the word “ final ’* 
is used, as I think it is in some authorities with 
reference to judgments, that does not mean, I 
apprehend, a judgment which is not open to appeal, 
but merely “ final ” as opposed to “ interlocutory.” 
A judgment is, in my opinion, not the less an 
estoppel between the parties to the action because 
it may be reversed on appeal (Cozens-Habdy, 
L.J.). — Huntly (Marchioness) V. Gaskell, [1905] 
as reported in 2 Ch. 056 ; 75 L. .T. Ch. 60 ; 93 
L. T. 785 ; 22 T. L. K. 20, C. A. 

134. Appeal pending.] — Trespass for mesne 
profits between July 10, 1826, & commencement 
of the suit. Pleas, that pltf. was not possessed 
of the premises modo et forma ; that the premises 
were the soil & freehold of deft, during all the 
time, etc. Replication, by way of estoppel, to 
each plea, that, after July 10, 1826, pltf. com- 
menced an action of ejectment for recovery of the 
same premises on a demise laid July 10, 1826, for 
fourteen years, & a demise laid Dec. 2(5, 1831, for 
seven years, & an ouster on Dec. 27, 1831, & had 
judgment to recover his terms ; concluding with 
a prayer of judgment if deft, ought, during the 
terms, to be admitted, etc.: — Held: (1) the 
replication was good ; (2) a rejoinder, stating that 
no writ of execution was ever issued nor had pltf. 
(‘.vcr had possession of the premises, but that a 
widt of error upon the judgment was still pending 
& undetermined, was bad. — Doe v. Wright 
(1839), 10 Ad. ito El. 763; 2 Per. & Dav. 672 ; 
113 E. R. 289. 


Annotatiom : — As to (1) Consd. Doo v. Wcllsman {1818). 2 
Exch. ;Ri8 ; Bather r. Brayiio (1849), 7 C. B. 81.0 ; Wilkiu- 
Hon V. Kirby (1854), 15 C. 15. 4:50. Refd. Freeman v. 
Cooke (1848), 2 Exch. 054; Waters v. Waters (1848), 
2 l)e G. & .Sin. 591 ; Litehlleld v. Ready (1850), 5 Exeh. 
9159; 1)00 V. Chains (1851), 17 Q. B. 160; Matthew v. 
Osborne (1853), 13 C. B. 919 ; Feversham v, Emei'son 
Fxch. 385. As to (2) Refd. Burnaby r, Eai-le 

if • Mentd. Ryan v. 
Clark (1849), 14 Q. B. 65. 


135. .] — Huntly (Marchioness) v. Gas- 

kell, No. 133, ante. 

136. Abortive appeal — Appeal dismissed on 
technical grounds.] — L., a pauper, was by order 
of two justices on Mar. 3, 1896, adjudged to bo 
last legally settled in the parish of M. in the 
17. Union. The guardians of the U. Uni()n 
appealed to quarter sessions against the said 
justices’ order, but the appeal was dismissed on 
technical grounds & the order was confirmed. 
L. subsequently became chargeable to the W. 
Union as a lunatic, & an order of ju.stices was 
obtained on Nov. 13, 1903, against the U. Union, 
the grounds of which order set up the before- 
mentioned order of Mar. 3, 1896: — Held: an 
abortive appeal against an order of removal not 
heard on its merits does not affect the order so 
as to rob it of its in rem effect. — Uxbridge 
Union v. Winchester Union (1904), 91 L. T. 
533 ; 2 E. G. R. 969, 1). C. 

Foreign judgment.] — See Gonftjct of Laws, 
Vol. XI., p. 454, Nos. 1106-1108, 1112. 

ix. Irregular .Judgments. 

Conclusive Until set aside.]— .S’cc No.s. 45, 46, 
ante. 

Sotting aside judgments, see .Tudgments. 

Foreign judgments.] — See Conflict 

OF Law.s, Vol. XI., pp. 463, 461, Nos. 1193, 1191. 

X. Other Judgmcnl^. 

137. Judgment not given on merits — In- 
sufficiency of pleading.] — If A. brings an action of 
covenant against B. & a special verdict is found, 
but upon tlie perusal of the declaration a fault 
therein appears, this judgment shall not be a bar 
in another action ; because special & not given 
upon the verdict, but upon the insufficiency of the 
declaration ; otherwise it liad been, if given 
generally, for it should have been intended upon 
the verdict <fc merits of the cause. — Eales v. 
Lambert (1650), 2 Hale, P. C. 393. 


part II. SECT. 2, sub-sect. 1. — 

B. (a) viii. 

p. Aiipcal iH'iidiiiy- -Effect of ,icci- 
siofL of lower coitr/.]— A lorumr judj?- 
lumit by a ct. of comyetoiiL juris- 
upon t4u! same oauso of action 
iH couclnsiori between the same partieH 
in a subaeiiuent suit brought in another 
ct., uotwitlistaiicliug the pendency of 
an appeal against it.- -Bur.KiniM 
NaTUUKAM r. (41I.JAUAT MKIICANTU.K 
Assocn., J/pd. (1867), 4 Bom. A, G. 
81. — IND. 

Q. — ■ — - — A judgment, liable 
to appeal or under appeal iH only 
a proviHional & not a delliiitive or 
final adjudication, & cannot operate 
as res judicata during the interval 
preceding the appeal or the intorval 
preo(Hling the decision of the appeal. — 
Bai.kisuan V . Kishan Lap (1888), 
1. L. R. 11 All. 118. - IND. 

r. — ■ — ^ — ■ Issue )iot (U'cided 

in appon/.J — When the judgnamt of 
a ct. of first instance upon a particular 
issue is appealed against, that judg- 
ment ecasos to be res jiulieafu, & 
becomes res sub judicc ; & if the 

appoUato ct. doolines to decide that 
issue, & disposes of the cose on other 
grounds, the judgment of the first ct. 
upon that issue is no more a bar to 
a future suit than it would bo if that 
judgment had been reversed by the 
ct. of appeal. — N ilvahu v. Nu.vaku 
( 1881), I. L. R. 6 Bom. 110.— IND. 

B. Abortioc appeal — Appeal with- 
drawn .] — In a suit brought against 
her husband’s nephew, a Hindu widow 
alleged that certain property was her 


husband’s separate jn-operty. Tlu) et. 
held that tlie property was Joint pro- 
perty, Th<! widow appealed, but sub- 
sequently withdrew the appeal. On 
the widow’s death, the nephew filed 
(4ie pivsent suit to recover possession 
of the property from the daughter, 
who re,sisted the claim on the ground 
t Imt the decision in the first suit was 
not binding on her -Held : (1) the 
firs(, ducriie op<'rat.(!d us res judicata 
against deft., inasmuch as it was a 
decree against tlu» widow as repro- 
sentiiig lier husband’s estate' ; (2) the 
wit.bdrawal of tlie appeal by tlie widow 
wan not Hufficiemt to de*prlve the doci'eo 
of its operative charaeter in law. — 
Ghclabiiai V. Bai .Javeh (1912), 
I. L. R. 37 Bom. 172.— IND. 

t, .Judgment in appeal— Effect of.] 

- ' Where the High ct. confirms on 
apja'al the de'cree of a subordinate ct., 
such coulirmatioii leaves tlie decree 
of the High ct. as the only decree 
which exists for the purpose of execu- 
tion, & the decree of the Inwei’ ct. 
becomes Incorporated with it,. —Nan - 
CHAM) V. VlTHU (189 4), 1. L. R. 19 
Bom. 258.— IND. 

a. appellate Judg- 

ment operates by way of estoppel as 
regards all findings of the lower ct., 
which though not referred to In it, are 
necessary to make the appellate 
decree possible only on such findings.— 
Nahavanan Cheti'v r. Kannammai 
A cur (1905), 1. L. R. 28 Mad. 338.— 
IND. 

b. Cross decrees — Appeal from 
erne decree — Decree not tfjjpcaicd from 


no bar to dreimon of appeal .] — Wheio 
cross-suits lietwoon the saino parties 
on Iho same facts wore tried together 
& judgment was given on the same day, 
but separate decrees were passed &- an 
appeal was iiroforred against one of 
the decrees alone : — Held : the decree 
unappealed did not opeuate as a 
bar under Civil I’rocedure Code, s. 13, 
BO as to preclude the ai)pellate ct. 
from dealing with the decree appealed 
against. The doctrine of res judicata 
has no application when the very 
object of the appeal is to get rid of 
the decision, whieJi is pleaded in bar. — 
i’.\NCHANANDA VeLAN l\ VaITHINATHA 
8A8THIAL (1905), I. L. R. 29 Mad. 333. 
—IND. 


■ r ruui 


decree in a suit for adjustment of 
accounts both parties appealed. Both 
appeals were d(icided by one A; the 
same judgment. 'I’wo decrees were 
R’amod ; but these were In substance 
identical. l*ltf, appealed from the 
decroo in one ajipoal only -.—Held : his 
appeal was not barred by I'casoii of his 
not having appealed also from tho 
decree in the other appeal,— D amodau 
Das V. Sheoram Das (1907), I. L. R 
29 AU. 730.— IND. 

d. Reversal or suspension of decree 
on appeal — Money paid under decree, 
recoverable .] — Money recovered under 
a decroo cannot be recovered back in 
a fi-osh suit while tho decree under 
which it was recovered remains In force ; 
if tho dooroo has boon reversed or 
suspended tho money paid is roeover- 

V. VENKATAPPAYYA 

(1923), I. L. K. 46 Mad. 895.— IND. 
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Sect. 2. —What arc 'matters of record : ^uh-sect. 1, 

B. (a) X. iSc (b) i. & i i. ] 

138. ,] — A former judgment against 

pltf. is no bar to a second action for the same cause, 
if it appears on the recoid to have been given for 
the insufficiency of the declaration, although 
erroneously enk^red as if lie had been barred by th(‘ 
plea, — S kedwtn v. Lampen (1075), l^Yeem. K. B. 
198 ; 89 E. U. Ill ; sub nom. Lampen t?. Kedgewin, 
1 Mod. Rep. 207 ; sub 7wm. Rozal v. Lampen, 2 
Mod. Rep. 12. 

AntwlatiotiH ; — Refd. Hastier r. Haines (16!)")). 2 Hut. 1411 ; 

Hitchin v. Campbell (1772), 2 Win. Hi. 827. 

139. — Want of evidence.] —Plea of a 

foiTncr suit <?(: decree signed em'olled in the Lt. 
of Ch., in respect to the same matters, allowed, 
though the bill in the Ct. of Ch. was dismissed, not 
on the merits, but for want of evidence. — J ones v. 
Nixon (1821), You. 359; 159 E. R. 1032. 
Aymotation :—RqIA. Hall r. Hall & Uiehaidson (1870), 27 

AV. H. (j()4. 

140. — Absence of principal witness — 

Adjournment proper course.] — (1) In an action 
by a wife for arrears of an annuit y the husband 
claimed that the deed of separation under which 
the annuity was payable should be cancelled 
having, as he alleged, been obtained by fraudulent 
concealment of the previous adultery of the wife 
with h’. No particulars of acts of adultery were 
l)leaded. The judge found that the adulk'ry was 
not proved. In a subsequent action for further 
arrears the husband raised the same plea, again 
giving no paiticulars of acts of adultery. It was 
stated by counsel Ad on affidavit that fr(\sh alleged 
acts of adultery with ]^\, also coinmittod before 
the execution of the deed, but discov(*red since 
the first action, would be relied on. The county 
ct. judge, witliout hearing evidence, held that the 
issue ot adultery was res judicata, Ad refused to try 
it : —H eld : inasmuch as the issue in the first action 
was, in tlu; absence of particulars of adultery, such 
acts of adult(‘ry as should appear in evidence, & 
in the second action, again in llie absence of 
])articulars, such acts as should similarly app(*ar, 
th(' matter was not iKM'essarily res judicata, & 
the case must go back for a new trial to asc(U'- 
tain the natuie of the present allegations of 
adultery. 

(2) d'hcre is no difficiilty in seeing what, in its 
Tf proper sense tlie plea cif res judicata inc'ans. 
Jt the res, the thing actually Ad directly in di.spute, 
has been already adjudicated upon, of course by a 
comi)etent. ct., it cannot be litigated again. There 
IS a wider principle often treated as covered bv the 
plea, of res judicata, that prevents a litigant from 
relying on a claim or defence which he had an 
oppoiLimty of iiutting btJore the ct. in the earlier 
proceedmp Ad which ho chose not to put forward 

(i jUSII, .1 . ). 

(3) Obs(‘rva1 ions on nature of estoppel {see 
No. 1, mdep-OKD r. Oin>, [19231 2 K. B. 432 ; 92 

437'^l)\■! 

141. - -- Ground of privilege.,- It is only in 
fdscs of gross contempt of et. t hat the ct . will 

for the eommittal of a Member 
of 1 arhament. I he ct. declined to make an order 
for the committal of a Member of the House of 
tommons during the session of Parliament for 
non-comphance with an order directing him to 
pay money Ad de iver over documents within a 
spccifipl time. 1 arhament having subsecmenflv 
been dissolved. Ad tlu* late Mimber of Parliament 
not having been re-elected at tlie ensuing geneiid 
election, tlie motion for his committal was renewed 


within forty days aftvr the dissolution; — Held: 
the privilege of the late; Member of Parliament 
extended over a period of forty days after the dis- 
solution, Ad, in the circumstances, the refusal of 
the foriner motion was no bar to the subsequent 
application grounded on the same contempt. — 
Be. Anolo-Fhench Caa-operative Society (1880), 
11 Oh. 1). 533 ; 49 L. J. Ch. 388 ; 28 W. R. 580. 

— Mentd. Rc Armstrong, Ex p. Lindsay, [1892] 

Judgment on default.] — See. Sub-scct. 1, 

B. [a) iii., ante. 

.] — Sec, also. No. 033, j)ost. 

142. Fine & recovery — Party joining for con- 
formity.] — Where one is ix^quired to join in a fine 
for conformity, he shall not be estopped. — 
Oromwel’k (Lord) Case, Cromwel (Lord) r. 
Andrews (1001), 2 Co. R('p. 093 ; 70 E, R. 574. 

A loioiations Harvy v. Thomas (L'lSJ)), Cro. Eliz. 

21() ; Drury’s (5a.so (1G()8), (> Co. Rep. 78 a ; Erauricos’s 
Cano (1609), 8 Co. Hop. 89 b; Howies v. Mason (1612). 
2 Brownl. 192 ; Bowles’s Ease (1615), 11 Co. Hcj). 79 h ; 
H. r. Zakar (1615), 8 Bulst. 88; Ailon v. AVodgowood 
(1616), 8 Bulst. 168; Haveigil r. Haro (1616), 8 Bulsl. 

; Eaton v. Buttisr (1628), \V. Jo. 180; Davios v. 
Konipc (1668), (;art. 2 ; Smith v. Earnaby (1666), Carl. 
.52; Dixon v. Harrison (1669), Vaugh. 36; Adc.son r. 
Otway (1677), Ert^orn. K. B. 227 ; Jones v. Morlcy (1697), 
12 Mod. Hop. 159 ; Jiatclifle’s Ca.se (1719), 1 Stra. 267 ; 
poc d. Odiarne v. AVhitehead (1759), 2 Burr. 704 ; 4loc d. 
uq-anghaMi_ v. Hci-soy (1771), 8 VVils. 274 ; Davios v. 
Bush (1825), M‘(8o. Ad A"o. 58 ; Doo d. Bruno r. Martyn 
(1828), 7 1 j. .1. O. S. iv. B. 60 ; Cliirord v. Turroil (1845), 
14 L. J. Ch. 890 ; CTofls v. Middleton (1856), 8 Do G. M. & 
(H 192; Gilbertson r. Itichards (I860), 5 H. & N. 458; 
Borkoloy Hocrago (1861), 8 II. L. Cas. 21. 

143 . .] — jiy chii'ograph of a fine, the 

caption appeared to be on Oct. 23, 1701, whereas 
in fact the fine was not acknowledg(‘d till Mar. 2 
following, Ad this was ol'fered to bo jiroved : - 
Held : no proof of tlie time of acknowledging a 
fine ought to be admitted contrary to, or against 
th(; chirograph thereof ; Ad a record, whicli is the 
chmograph of a lin(b cannot be falsifuid until it is 
vacated or reversed. — Say Ad Seale (Lord) v. 
Lloyd (1712), 4 Bro. I^arl. t^as. 73 ; 2 E. R. 50, 
11. L. ; affg. S. (L sub iioni. Lloyd r. Say A:. Seal 
(Viscount) (1711), 1 Salk. 311 ; .sub nom.. Say Ad 
Seal’s (Lord) (.’ase, 10 Mod. Rej). 40. 

Mentd. Giwnoiigh v. Gaskoll (]8:L*1), 1 Mv. & 

CJayton (1864), 4 New Itcj). 221. 

144. .] — 11. being tenant in tail in jios- 

session of certain lands, with the reversion to tlu; 
heirs of her late Jmsband, executed a deed-poll in 
1735, which oiierated as a covenant to stand 
seised to the use of her only son, (L in fee. (J. 
afterwai'ds, Ad duilng tlie lifetime of Ids mother, 
suhered a recovery of the same lands to the use 
of himself in fee. He died, in 1779, witliout issue, 
having by his will devised the lands to trustees, 
in trust to pay an annuity to his nephew, & subject 
thereto to his great nephew B. for life, with certain 
remainders over. The trustees entered into Ad 
continued in possession until the death of the 
annuitant in 1790, when the^y gave possession to 
B., who continued in possession of the rents A 
profits of the entirety up t-o the time of liis death 
in 1824, & did various acts showing that he claimed 
A hchl under Hie will. On Hie death of (f. without 
issue, ^ the estate tail would Iiave descended in 
moieties to two co-parcener’s ; A at the time of the 
enHy of B., in 1790, was vested as to one moiety 
in B., A as to the other in A. : — Held : O. was not 
remitted to his title under the estate tail, the 
recovery suffered by liirn having estopped him. — 
WOOBROFFE V. DoE d. Hanieli, (1840), 15 M. A W. 
i09 ; 15 L. ,1. Ex. 350 ; 7 L. T. O. S. 308 ; 1.53 
iii. R. 1001, Ex. Hh. ; uffd. ,s 7 d) }iom. Due d. 
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Daniel v. Woodhuffe (1849), 2 U. L. Cas. 811, 
H. L. 

Annotaiions : — Mentd. Tario r. Darby (1846), 16 L. J. Ex. 
326 ; Spotswood v. Harrow (1850), 5 Exch. 110 ; Cowan 
V. Milboum (1867), L. K, 2 Exch. 230. 

.] — Compare No. 747, post. 

See, now, Fines & lleeovery Act, 188:4 (c. 74). 

145. Prohibition.] — Pltf.’s solr., who carried 
on business within tlie jurisdiction of the Mayor’s 
Ct. of London, wrote to deft, demanding payment 
of £7 t).s. (5d. for goods sold & delivered. Neither 
of the parties lesided or carried on business, nor 
was the contract entered into, within the jurisdic- 
tion. Deft., in a letter written to jdtf.’s soil*., 
posted outside, but received within, the juris- 
diction, admitted that he owed £5 (Is. (>d. Dltf. 
having brought an action in tlie Mayor’s (’t. to 
recover £7 (i.s. ^^d. for goods sold & delivered, deft, 
obtained a writ of prohibition staying ])rocccdings 
therein. Pltf. tlien brought/ a second action to 
recover £5 iis. (id. on an account sta((M, <fc deft, 
obtained a second writ of prohibition : — Held : 
the prohibit ion in the first action was not an es- 
toppel against the bringing of the second action. — 
(Juundy V . Townsend (1888), 30 W. II. 531 ; 4 
T. L. R. 402, C. A. 

Annotalton : — Mentd. Warwick r. A^'^al■wick (1918), 31 

T. L. K. 475. 

Order in afllliation proceedings.] — Sec Nos. 410, 
411, pe.s7. 

146. Judgment in inferior court of record.] — 

(1) Foreign attachment is no bar vdthout a 
recovery. Pendency of action in inferior ct. not 
pleadable ; aliier of a recovery there. (2) Nolle 
pro.^cqiii in inferior ct. is a bar. — Nelson v. 
Nelson (1070), Freem. K. R. 0 ; 89 E. 11. 0. 

147. .] — .ludgrnentin inferior ct. pleadable 

in bar (jr abatement to an action in superior cts. — ■ 
Atkinson r. Woodbuun (1073), 2 Lev. 94 ; 83 
F. 11. 405. 

•] — Where j)ltf. sued his steward in 

an inferior ct., for £4,000 which was a less sum 
than he knew to be due to him upon the final 
investigation of defi.’s accounts, & uj)on judgment 
by default verified for £3,400 only >-Held : upon 
a plea of judgment recovc*red in ansv ei to a second 
action in the ct. [of King’s Bench] for the balance 
due, jiltf. was concluded by the action brought in 
the inferior ct.- Baoot v. Williams (1824), 3 
B. & C. 235 ; 5 Dow. & By. K. B. 87 ; 107 E. 11. 
721. 

^lnnc»(aL'ons ;~Refd. Hadley v. (Jm*u (1832), 2 (Y. & .T. 
374 ; Holland Clark (1842), 1 Y. ik. C. Ch. Cas. 151 ; 
Stewart r. Todd (1846), U Q. H. 767 ; Ceils r. Ceils (1852), 
20 L. T. U. S. 145 ; I'igot v. Cadmaii (1857), 26 L. J. Ex. 
134 : Barber r. Lamb (1860), 8 C. B. N. 8. 05 ; Boutledgo 
•i\ Hislop (1860), 2 E. & E. 540 ; Siiinut Moottoo Vijaya 
liaganadlia Bodba Go(jroo Sawiay l*«u’iya Udaya Taver 
V. Katama Natediiar (1866), 11 Moo. lud. App. 50 ; Stevens 
V. Tillett (1870), L. 11. 6 C. 1’. 147 ; Jones r. Brassey it 
BaUard (1871), 24 L. T. 947. 

County court.] — Sec County Courts, Vol. 

NIll., pp. 505, 500. 

Interlocutory judgment.] — See No. 204, post. 

{h) Judgments in reni. 
i. J udgmenis Dcicrniining Status of Verson. 

See, also. Judgments. 

149. Judgment establishing certificate of bishop 
—As to legitimacy of party.] — Anon. (1310), 
Y. B. Mich. 3 Edw. II. 53. 

150. Proceedings for breach of revenue laws — 
Conviction for penalties.] — The record of condem- 

PART II. SECT. 2. SUB-SECT. 1.— 

B. (b) i. 

e. Decree of declarator of marriaf/c.] 

■ — A decree of declarator of marriage 
Is a judgment in ran & is therefore 


nation is admissible, being in rem, but not the 
record of conviction for penalties as it was in 
personayn & was not evidence in any case where 
the parties were dilTerent (Gibbs, C.J.).— - Hart r. 
M‘Namara (1817), 4 Price, 154, n. ; 14(> E. R. 
424, n. 

Annotation Refd. Dc Mora v. Concha (1885), 29 Ch. D. 
268. 

Decree of Probate Court as to foreign domicil.] — 

See CoNFLKa' OF Laws, Vol. XI., p. 368, No. 4(>0. 

Judgment on election petition.] —Sec Electioi^^s, 
Vol. XX., p. 175. 

151. Judgment determining status of particular 
person or family.] — Decree in a suit by A. against 
B., claiming as widow, to succeed to her liusband’s 
estate, in preference to B., his nephew, on the 
ground of the family being divided : — Held : not 
to operate as res judicata, or capable of being 
I)leaded in bar to a suit by G., a daughter, claiming 
to succeed to her father’s estate on A.’s death, on 
th(^ ground that the property was self-acquired by 
her father. 

Such judgment, though viewed otherwise by 
the ct. below, determines only an issue raised con- 
cerning a i)articular person, & is not a judgment 
//< reyyi, but simply a judgment hiter partes . — 
Katama Natchiar v. Shivagunda (Rajah) (1863), 
9 Moo. Ind. Api). 539, 543 ; 19 E. R. 843, P. G. 
Annotations : — Reid. Srimut Moottoo Vijaya ilagauadha 
Bodha Uooi'oo Sawmy ITriya Odaya Tavor v. Katama 
Natchiar (1866), 11 Moo. Ind. Apj). 50 ; Strcc Yauumnla 
Venkayamah v. Stive Yaniimula Boochia Vankondora 
(1870), 13 Moo. 1ml. App. 333. Mentd. Jowala Buksli v. 
Dhanim Singh (1866), 10 Moo. Ind. App. 511 ; Beer 
Uertab Sabee v. Bujender Pertab Sahee (1868), 12 Moo. 
Ind. Api>. 1 ; Neelkisto Deb Burmono r. Beerchunder 
Thakoor (1869), 12 Moo. Ind. App. 523 ; Sm’ancni 
Venkata (Jopala Naiuisimha Bow, Baoadoor r. Sumneui 
LakHhma Venkania Bow (1869), 13 Moo. Jnd. App. 113 : 
Itamalakshmi Animal v. Sivanantha Perumal Scthui-ayar 
(1872), 14 Moo. Ind. App. 570 ; Chelikani Venkayamma 
darn ?\ Chelikani Veiikataiaraanayyamma Bahadur 
darn (1902), 18 T. L. B. 685 ; J^ai bati Kunwar v. Hani 
Chandai'pal Kunwar (1909), 25 T. L. B. 551. 

152. .1 — Hill v. Glifford, (Lifford 

Timms, (’lifford v. Piiij.lii*s, No. 239, jyeyst. 

153. Winding-up order.]— A winding-up order 
is not a judgment in rem, &, if made improperly, 
is not binding on strangers. — He Bowling <!c. 
Wej.by ’s Gontract, [1895! 1 Gh. 663 ; 64 L. .1. Gh 
427 ; 72 I.. T. 411 ; 43 W. K. 417 ; 39 Sol. Jo. 
:I45 ; 2 Mans. 257 ; 12 R. 218. 

Annotations : — Mentd. Januis Buena Ventura Nitrate 
Grounds Syndicate (1895), 11 T. L. B,, 568 ; New York 
& Continental Line (1909), 54 Sol. Jo. 117 ; Llowolljui v 
Kusint-oe Rubber Estates, [1911J 2 Cli. 670. 

154. Domicil.] — Goncha v. Goncha, No. 258. 
post. 

Removal orders.] — See Pour Law. 

Judgments of courts not of record.] -Sec Rart 
111., post. 

Foreign judgments.]— 8'cc Gonflict of I.aws, 
Vol. XI., jjji. 463 ei seg. 

ii. Judgments Dcteryninhig Status of Thing. 

See, also. Judgments. 

155. Judgment that contract simoniacai - 
Incumbent by usurpation.] — Walker v. Hamer- 
sly (1684), Skin. 90 ; 3 I^v. 115 ; 90 E. R. 43. 
Annotalionsi : — Mentd. Barivt v. Glubb (1776), 2 Wm. Bl. 

1052 ; Alston v. Atlay (1837), 7 Ad. & El. 289. 

156. Proceedings for breach of revenue laws 
— Condemnation of goods.] — Gondemnation of 
goods in the Exchequer is so conclusive, & so 
alters their property, that trespass will not lie 
against the olTicer who seized them, to try th^* 

PART II. SECT. 2, SUB-SECT. 1.-- 
B. (b) ii. 

I. .Indomcnt declarin(j v'ill a for- 
gery — Subseuuent application for pro- 
hate of will .] — The quoatiou of the 


binding on all persons wliomsoever. — 
Lonowokth r. Yklveiiton (1867), 5 
Maeph. (Ct. of Sess.) 144 ; 39 Sc. Jur. 
635 ; L. U. 1 So. & Div. 218 (H. L.).~ 

SCOT. 
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Estoppel. 


Sect. 2. — What arc matters oj record: Suh-sect. 1, 

B. (b) n.] 

])oint of forfeiture — Scott r. Sheakman 

(1775), 2 Wm. Bl. 977 ; 9(i E. K. 575. 

Anvuiaiioiis : — Distd. HeiiKhnw v. Ploasanco (1777). 2 Wm. 
111. 1174, Consd. Wood V. Cliossal (1778), 2 Wm. Bl. 
1254. Refd. Do Mova t\ Coucha (1885), 29 Ch. D. 268. 

157. — .] — Thomas v. Withers (177(>), 

(•it(Hl 5 Term Bep. 117. 

ArinoUitions Consd. Wilkins r. Deepard (1798). 5 Term 
Hop. 112. Refd. Bailey v. Harris (1849), 12 Q- B. 905. 

158. .']— Sci. fa. on a bond conditioned 

that a certain boat slioukl not be employed in 
srniRjJKlbif? y/c/d ; the record of condemnation 
of the boat was conclusiva’; evidence of defi.’s 
liaving broken the condition of the bond. — K. v. 
Matthews (1797), 5 ITice, 202, n. ; 146 E. R. 
582. n. 

159. — .] — Information against calico 

printers f(H* jxmalties : — Held : the fact of the 
j)icces not having b('en stamped was proved by 
the recortl Avhicli could not be controverted. — 
.A.-Ci. V. Rkynobus (1801), 5 Price, 208, n. ; 146 
E. R. 582, n. 

160. .]— 11 ART V. M‘NAMA1{A, No. 1.50, 

(Difr. 

161. - A record of condemnation 

of goods seized, for an act of forfeiture created by 
one statute, is not (‘vidence on a charge of an 
offence against the same party, with respect to tlie 
same goods, credited by another statute. Qu. : 
whetlier such a record is conclusive evidence in 
any case, of all the facts stak'd therein, so as to 
alTt'ct a deft, collaterally, in any other proceeding 
against him, for i)enalth*s for the act of forfeiture.- 
A.-G. r. Kino (1817), 5 Price, 195 ; 146 E, 11. 579. 

Annotation : — Mentd. II. v. Whittaker (1823), 1 Hag. Adm. 
1 45. 


162. Acquittal.] — The judgment of 

acquittal in the Exche<pier which was given in 
evidenct', being a judgment ni reniy is conclusive 
as to tla^ question of the illegitimacy of fhe seizure, 
A: precludes all reasoning upon the construction 
of the permit (Lord Kenyon, G..I.). — Gooke v. 
Sholl (1793), 5 Term Rep. 255 ; 101 E. R. 143. 

Conviction under 2 Geo. 3, c. 28.J— /SYc No. 
412, po.s-/. 


Conviction for non-repair of highway.] —AYi 

No. 418, })osi. 

Giiminal quasi-criminal judgments generally 
see Sect. 3, sub-sect. 1 , E, ; sub-.sect. 2, E., post. 

163. Determination by court of summar 
jurisdiction — Under Private Street Works Act 
1892 (c. 57) — That street was highway.] — In jmo 
ceedings taken by an urban authority under th< 
above Act, to comi)el owners of premises to d< 
private street works in a street, the detcrminatioi 
by a ct. of summary jurisdiction that the strec 
is a higliway repairable by the inhabitants at larg( 
is a judgment in renn <fc conclusive as to the status o 
the street, & the question wKether it is so repair 
able is res judicata in any future proceedings nnde; 
the Act. — Wakefield Corpn. v. Gooke, [1904 
A. G. 31 ; 73 1.. J. K. B. 88 ; 89 E. T. 707 ; (){ 
.T. P. 225 ; 52 W. R. 321 ; 20 T. E. R. 115 ; 41 
Sol. Jo. 130 ; 2 E. G. R. 270, 11. E. ; affg., [1903 
1 K. B. 417, G. A. ; revsfj., [ 1902J 1 K. B. i88, D. G 

Aii^tations : — Consd. Scott, v. Lovvo (1902), 86 L. T. 421 

Mentd. Beam) v. Maidiiiihoad Corpn. (1907), 76 L. J. K. B 

591 ; Oatouv. Auty, [19i9J 2 K. B. 278. 

164. Revocation of patent.] — A patente< 
brought an action for infringement of the patent 


Defts. set up by way of defence that the patent 
was invalid on the ground of user prior to the 
grant of the patent. That defence failed, & pltf. 
at the trial obtained judgment for an injunction, 
& an order for an inquiry as to damages. Pending 
the inquiry, defts., having discovered further 
instances of prior user, petitioned for revocation 
of the patent, & obtained an order for its revoca- 
tion : — Held : for the purpose of the inquiry as 
to damages, defts. were estopped by the judgment 
in the action from alleging that the patent 
invalid, <fe, therefore, pltf. was entitled to sub- 
stantial damages notwithstanding the revocation 
of the patent. 

The order of revocation is in the nature of a 
judgment in rem which terminates the res, i.e., the 
letters patent, at the date when the order is made. 

. . . As regards the world at large, every one is 
bound by the fact that the patent ceased to exist 
at the date of the making of the order of revocation 
{Eletcher Moulton, E..T.). 

I'hat [It. v. Hutchings, No. 631, post] is no real 
authority as t<3 the effect of an estoppel upon an 
estoppel, as it is called. It is true that the kixt- 
books apparently do suggest that where that 
state of allaifs does exist, the matter may be at 
large, Ar. that Eord Sclborne does instance the 
possibility of a judgment in rem having that 
effect, but, as far as any real decision goes, no 
such decision has been called to my attention. . . . 
The question, therefore, for me to decide is whether 
or not I can apply that principle of an estoppel 
upon an estoppel in the present circumstances. . . . 
1 think I am not justified in deciding that 1 ought 
to apply a principle for wliich I can find no 
authority (Garker, .1.). — Boulton v. Adjustable 
Cover & Boiler Block Go., [1908] 2 Gh. 430 ; 
77 E. J. Gh. 780 ; 99 E. T. 647 ; 24 T. 1.. R. 782 ; 
52 Sol. Jo. 639, G. A. 

Judgments of English Prize Courts .] — See 

Prize Law. 

Judgments of courts not of record.] —iSYc Part 
111., post. 

Foreign judgments — Generally .]—.SYc Bills of 
Ex(,hange, Vol. VI., p. 438, No. 2817 ; Conflict 
OF J.<AWS, Vol. XI., T>P- 403 et scq. 

165. Admiralty & Prize Courts.] — A 

peremptory sentence in a Gt. of Admlty. beyond 
sea will conclude the parties here.— Newt.and v. 
Horseman (1681), 1 Vern. 21 ; 2 (!as. in Gh. 74 ; 
23 K. R. 275, E. G. 

166. .] — The sentence in a foreign 

Ct. of Admlty., decreeing a ship to be lawful prize, 
is conclusive ; & therefore though erroneous the 
owner cannot recover the shq) back by trover 
against the vendee. — Hughes t. Cornelius 
(1682), 2 Show. 232 ; T. Raym. 473 ; Skin. 59 ; 
89 E. R. 907. 

Annotations : — Consd. Geyor v. Aguilar (1798), 7 Term Hop. 

681; Christio v. Seoretaii (1799), 8 Term Hep. 192; 

Bariug v. Clagett (1802), 3 Bos. &; i*. 201 ; Lothian v. 

Henderson (1803), 3 Bos. & 1’. 499 ; The Justyn (1862), 

6 Jj. T. 553 ; Castricino v. Imrlo (1870), L. It. 4 H. L. 414. 

Refd. Ewer v. Jones (1703), 2 Ld. Haym. 934 ; Green r. 

Waller (1703), 2 Ld. Itaym. 891 ; Oddy v. BoviU (1802), 

2 East, 473 ; Donaldson r. Thompson (1808), 1 Camp. 

429 ; Stirling v. Vaughan (1809), 11 East, 619 ; Dobroo 

r, Napier (1836), 2 Bing. N. C. 781 ; Hobbs v. Henning 

(1865), 17 C. B. N. S. 791 ; I'hillips v. Eyre (1870), 10 

B. & S. 1001 ; The City of Mecca (1879), 41 L. T. 444 ; 

Do Mora v. Concha (1885), 29 Cb. D. 268. 

167. .] — The Gt. of K. B. will give 

credit to a sentence given in the Ct. of Admlty. 
in France. — Beak v. Tyrrell (1688), Garth. 31 ; 


genuineness of a will is not res judicata 
for the purpos^^ of i>roee-edings \mder 
Probate & Administration Act, 1881. — 
CH1KNAB;VMI r. H/tRlHAKAnAmiA (1893). 
I. L. It. 16 Mad. 380. —IND. 


g. Judgment estnblisfiing will in 
solemn form~Result of cornj^romise — 
Suhsemient vroceedings questioning 
validity of will.] — A person, although 
cited to see proceedings is not estopped 


from questioning the validity of a will 
proved in solemn form as the result of 
a compromise. — R itchie v. Malcolm, 
[1902] 2 I. R. 403.— IR. 
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Comb. 120 ; Holt, K. B. 47 ; 3 Mod. Rep. 194 ; 
1 Show. 6 ; 90 E. R. 623. 

Annotation: — Refd. Omycliund v. Barker (1744), 1 Atk. 21. 

168. .] — Sentence of a foreign 

Adnilty. condemning a ship as unfit, not to be 
read in an action on tlie charterparty, this being a 
contract under seal at land, in which case according 
t/o our law the Admlty. has no jurisdiction. — 
Burton v. Fitzoebaud (1737), 2 Stra. 1078 ; 93 
E. R. 1043. 

169. .] — On an action on a policy of 

insurance, a condemnation by a foreign Ct. of 
Admlty. is not conclusive evidence that the ship 
was not neutral, unless it appear that the con- 
demnation went upon that ground. — B ernardi v. 
Motteux (1781 ), 2 Doug. K. B. .575 ; 99 E. R. 364. 
Annotations : — Apld. SaloTicci V. Weodmass (1784), 3 Doug. 

K. 13. 345. Consd. Lothian v. Henderson (1803), 3 Bo.s. 
& 1\ 499. Refd. Pollard v. Bell (1800), 8 Term Bep. 434 ; 
Baring v. Clagett (1802), 3 Bos. & 1*. 201 ; Hobbs v. 
Henning (18C5), 17 C. B. N. S. 791. 

170. .] — Mayne V. Walter (1782), 

3 Doug. K. B. 79 ; 99 E. R. ,518. 

Annotatimis : — Distd. Gcyer r. Aguilar (1798), 7 Term Bop. 
081. Reid. BarziUai i\ Lewis (1782), 3 Doug. K. B. 120 ; 
Calvert V. Bovill (1798), 7 'reriii Bep. 523 ; PoUard v. 
Bell (1800), 8 Term Bep. 431 ; Baring v. Clagett (1802), 
3 Bos. & P. 201 ; Lothian v. Henderson (1 803), 3 Bos. J*. 
499 ; Sifikon v. Lee (1807), 2 Bos. & P. N. B. 484 ; Dal- 
gloish V. Hodson (1831), 9 L. J. O. S. C. P. 138. 

171. .J SaLOUCCT V. WOODMAS 

(1781), 2 Park’s Marine Insurances, 8th ed. p. 727. 

172. • — - — ,] — In an action on a policy of 

insurance on goods warranted American, on board 
a ship from London to Virginia, a sentence of a 
foreign ct., which after reciting that “ forasmucli 
as the true destination of the vessel w'as for the 
English islands, having been hired & loaded a 
London, <te having on board eighty barrels of gun- 
powder, declares the ship & cargo a good prize,” 
is not conclusive evidence against the warranty 
of neutrality ; because the special grounds as- 
signed for the sentence do not necessarily lead to 
such a conclusion. — C alvert v. Bovill (1708), 7 
Term Rep. 523 ; 101 E. R. 1111. 

;-~Folld. Dalgloiyh v. nodgHt)n (1831), 7 Bing. 
49 j. Reid. Hobba v. Henning (18G5), 17 C. B. N. 8. 791. 

173. -.J — liy the sentence of a French 

Ct. of Admlty., it appeaivd that the shij) insured 
warranted American, had been condemned as 
enemy’s proj^erty, for want of having on board a 
rule d' equipage or list of the crew, such as is re- 
(luired by marine ordinance of France <fc adjudged 
by the ct., there to be requisite within the meaning 
of the treaty of commerce between France & 
America :—~Held : conclusive evidence again.st 
the warranty of neutrality, though in fact the 
ship was American. — C ’eyer v. Aguilar (1798), 

7 3’erm Rep. 681 ; 101 E. R. 1106. 

Consd. Lothian v. IIondoi-Hon (18U3), 3 Bos. 
^ J/ 499. Refd. Baring r. Clagott (1802), 3 Bos. & P. 201 ; 
Hobbs V. Henning (18(J5), 17 C. B. N. 8. 791 ; Do Mora 
V. Concha (1885), 29 Ch. D. 268. 

^74. .] — A senttmee of a foreign Ct. 

of Admlty. is only conclusive here, in an action on 
a policy of assurance, as to the express ground of 
sentence^ ; but not as to any of the premises, 
noticed in the consideration part of the sentence, 
that led to the adjudication. — C hristie v, 8ecre- 
TAN (1799), 8 Term Rep. 192 ; 101 E. R. 1340. 
Annotation : — Consd. Gari'cls v. Kensington (1799), 8 
» Lotliian v. Henderson (1803), 3 Bos. & P. 
499; BoH V. Cai*staiis (1811), 14 East, 374. K«fd. Hobbs 
a N. 8. 791. Mentd. Gibson r, 

' Biocard v. Shepherd 
1 i Burgos V. Wickham (1863), 

. — A warranty of neutrality 

in a policy of insurance is not falsified by a sentence 
of foreign Ct. of Admlty. condemning a ship for 
navigating contrary to the ordinances of that 


j belligerent state, to which the neutral country had 
I not assented. — P ollard v. Bell (1800), 8 Term 
Rep. 434 ; 101 E. R. 1474. 

Annotations : — FoUd. Bird v. Appleton (1800), 8 Term Ren. 
662. Consd. Lothian v. Henderson (1803), 3 Bos. & y. 
499, Refd. Baring w. Clagett (1802), 3 Bos. & P. 201 ; 
Heimers a. Druce (1857), 23 Beav. 145 ; Hobbs v. Henning 
(1865), 17 C. B. N. S. 791 ; Costriquo v. Imrio (1870), 
L. 11. 4 H. L. 414. 

176. .] — A warranty of neutrality in 

a policy of assurance, is not falsified by a sentence 
of a foreign Ct. of Acimlty. condemning a ship for 
navigating contrary to the ordinances of that 
belligerent state to which the neutral country liad 
not assented. — B ird v. Appleton (1800), 8 Term 
Rep. 5()2 ; 101 E. R. 1547. 

Annotations: — Refd. Baring v. Clagett (1802), 3 Bos. & P. 
201 ; Lothian v. Henderson (1803), 3 Bos. & 1’. 499 ; 
Baring r. Royal Exchange Assce. Co. (1804), 5 East, 99 ; 
Beimers v. Dni(!e (1857), 23 Beav. 145; .Simpson r. 
Eogo (18()3), II W. B. 418; C'a.striquc v. Imric (1870), 
L. It. 4 H. L. 411. 

177. .] — Kindersley p. Chase 

(1801), 2 Park's Marine Insurances 8th ed. 743, 
15 C. 

Annotations Consd. Baring r. Clugolt (1802), 3 Bos. (Sc 1’. 
201. Apld. Lothian v. Henderson (1803), 3 Bos. A 1*. 
499. Refd. Bolton v. Gladstone (1809), 2 Taunt. 85; 
Dc Mora V. Concha (1885), 29 Ch, D. 26S. 

178. .]— An assured uj>on an 

American sliip & carge, provided with such a 
passport as is lequired by the treaty bi'twecn 
America «Sc France, with all other usual Americqin 
papers & documidits, is entitled to recover against 
an underwriter of a i)olicy on such ship & goods 
in case of a capture by a French privateer, not- 
withstanding a sentience of condemnation of the 
same as lawful i)rize by a I’rench Ct. of Admlty. ; 
such .sentence proceeding on the ground of a breach 
of French ordinance's requiring certain particulars 
to be observed in respect of the ship documents 
beyond what was necessary by tlu; tii'atv. — IhacE 
V. Bell (1801), 1 East, 663 ; 102 E. R.‘257. 

Annotations : — Consd. Baring r. CIngcll (1802), 3 Bos. & I*. 
201. Refd. Luthiau v. Hoiidcjsou (1803), 3 Bos. A 1\ 499. 


179 , — Policy of insurance on a 

ship warranted Auierican. To negative this 
warranty, a sentence of ccjudomnation of a Frt;neh 
et. at 8t. Domingo was given in evidence'! : — 
Held : this sentence} was conclusive evidence that 
the ship was not American. — BAUiNei v. Clagett 
(1802), 3 Bos. & P. 201 ; 127 E. R. 111. 

AnnoUitions : — Apld. J -(Othinn v. Hemdeu-son (1803), 3 Bos. A 
1’. 499. Refd. Baring v. Chi isllo (1804), 5 East, 398. 


180. — - .] — Sentence of condemnation 

of a prize, taken by a French privateer & carrie'd 
into Spain, by a Frencli ct. sitting thcie', Spain 
being then a belligerent ally of France in the war 
against Cre}at Britain, is valid ; & such condemna- 
tion, proceeding on the ground of the property 
being enemy’s British, is conclusive in an action 
on a policy against the underwriter by tlie assured 
who had insured it as Danish, which in fact it was, 
Denmark being then neutral, — Oddy v. Bovill 
(1802), 2 East, 473 ; 102 E. R. 450. 

181 . — - — .] — It seems that the sentence 

of a foreign Ct. of Admlty. condemning a ship 
warranted neutral, is conclusive evidence against 
the warranty of neutrality. — Lothian v. Hender- 
son (1803), 3 Bos. & P. 499 ; 127 E. R. 271, PI. L. 


Anm)tahons :~FoM. Bolton v. Gladstone (1804), 5 East, 
15.6. Refd. Hobbs V. Henning (1865), 17 C. B. N. S. 
<91 ; Castrique v. Imrie (1870), L. It. 4 H. L. 414 ; De 
Mora V. Concha (1885), 29 Ch. D. 208. 


182, .]— Where a foreign Ct. of 

Prize professes to condemn a ship & cargo on the 
ground of an infraction of treaty, in not being 
properly documented, etc., as required by the 
treaty between the captors captured ; such 
sentence is conclusive in our cts. against a 
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Sect. 2.—W/ial are laaticrs oj record: Sub-sect. 1, 
B. (6) ii. & (<?}.] 


warranty of neutrality of such ship <fc cargo in an 
action upon a policy of insurance against the 
underwriter ; although inferences were drawn in 
such sentc'nce from ex ^mrte ordinances in aid of 
the conclusion of such infraction of treaty. — 
Baring v. Koyal Exchange Assurance Co. 
(1804), 5 East, 00 ; 102 E. R. 1007. 

AnnoUiiion : — Mentd. Von Tmigeln v. Dubois (1809), 2 

Camp. 151. 

183. .] — A senUmce of a foreign Ct. 

of Prize is conclusive evidence in an action upon a 
policy of insurance upon every matter within the 
jurisdiction of such ct. upon which it has professed 
to decide. 

Therefore, M’here a Danish ship, warranted 
neutral, was captured by a French ship of war, 
Denmark being at peace with France, the ct. 
in which she was libelled as prize, professing to 
consider that the built of the vessel was unknown, 
that she was sold to a neutral subject only since the 
declaration of war, that the bill of sale does not 
mention her place of built or her original owner, 
that the mabi &, third officer were naturalised 


Danes only sim^e the declaration of war, & that 
the greater part of th(‘ crew were subjects of hostile 
powers, condemned the ship as good & lawful 
prize ; such condemnation is conclusive against 
the warranty of neutrality in an action on the 
policy against the underwriter ; & no evidcmce 

could be received to falsify the facts affirmed by 
such sentence, nor to show that the conclusion 
was unfounded ; although the sentence proceed(al 
to ref(*r to certain ordinances of France containing 
rules to direct tlui judgment of its (Its. in the con- 
sideration of the question of neutrality ; by wliich 
rules th(; l*rizo Ct. appear to have regulated their 
judgment in the conclusion they had drawn. — 
Bolton r. (Iladstone (1804), 5 East, 1.75; 1 
►Smith, K. B. 272 ; 102 E. R. 1028 ; subsequeut 
proceedings (1809). 2 Tarmt. 85. 

AnnoUitious : — Refd. Do Alor.i v. Coiichu (I88j), 20 Cb. D. 

2G8. Mentd. Von TuuKelji v. Dubois (1809), 2 Camp. 15 J. 

184. .] — qdic sentence of a foreign 

VI. of Admlty. is evidence only of what it posi- 
tively & specilically affirms in the adjudicative 
I)art of it, not of what may be gathered from it by 
way of inference. — Fisher v. Ogle (1808), 1 
Camp. 418, N. P. 

Atmoifiti(}ns :—A'plA. Dalf?l(iis}i r. Hodgson (1831). 7 Ding. 

495. Reid. Jlobbs v. Henning (18G.5), 17 C. li. N. H. 791. 

185. .J— The sentenep of a Ct. of 

Adrnlty., sitting under a commission from a 
belligerent power, in a neutral country, will not 
be recognised in our cts. ; ik that is to be considered 
a neutral (•oiintry for this purpose, in wbich the 
forms of an indejR'ndent neutral govt, are pre- 
ferred, although the belligerent may have a body 
of troops stationed tliere, as in reality to possess 
the sovereign authority. — Donaldson v. Thomp- 
son (1808), I Camp. 429, N. P 

Iromiaiimfs .-—Reid. Hobbs r. Henning (18G5), .5 Now Rep. 

Moo 1 * Thu Gerasimo (18.57), 11 

186. .]- -]f it can he dise(’rne(l on the 
face of the sentence of a foreign Ct. of I’rize, that 
the Ct. condeumed on the gro\md that the pro- 
perty was enemy’s i>roperty, the sontonce is con- 
clusive evidence in the cts. here that the property 
was not neutral ; although it appears on th(i face 
of the sentence that the Ct. attained tliat con- 
clusion through the medium of rules of evidence 
& rules of i)resuinption established only by the 
particular ordinances of their own country, not 
admissible on general principles. -Bolton v. 
Gladstone (1809), 2 Taunt. 85 ; 127 E. R. 1008. 


187 . .J— If a ship insured is merely 

represented as neutral, a sentence of a foreign 
Ct. of Admlty., condemning her for a violation of 
the laws of neutrality, is not evidence to falsify 
the representation. — V on Tungeln v. Dubois 
( 3 809), 2 Camp. 151, N. P. 

188 . .] — Pltf. declared on a policy 

from Jutland to Leith, <fc averred a loss by seizure. 
The captain stated that the ship was pursuing her 
course for Leith, when she was captured by a 
Swedish frigate, five German miles olT the coast 
of Norway. Deft, produced a Swedish sentence 
of condemnation, for breaking the blockade of 
Norway : — Held : (1) this was conclusive evidence 
that the blockade had been violated ; (2) it was 
not sufficient evidence to fix tlm captain with 
barratry ; qu. : (3) whether pltf. could have re- 
covered, without a count for barratry ; (4) 

whether upon a count for barratry, a sentence of 
condemnation for the breach of a blockade would 
be conclusive.— Everth r. IJannam (1815), (i 
Taunt. 375 ; 2 Marsh. 72 ; 128 E. R. 1080. 

189 . .] —The sentence of a foreign 

(U. of Admlty. is not conclusive as to the ground 
of condemnation, unless it be. explicitly stated 
what the ground is. — Dalcjleish v. Hodgson 
(1831 ), 7 Bing. 495 ; 5 Moo. & P. 407 ; 9 L. J . O. S. 
V. P. 138 ; 131 E. R. 192. 

AnnoUtdons : — Consd. HolJbs v. Henning (18G5). 17 

C. IL N. 8. 791. Expld. (Ji»stri(|nc v. Inirio (1870), L. R. 

4 H. L. 114. Refd. He Mora v. Coiioha (1885), 29 Ch. D. 

2G8. Mentd. Simpson r. Eogo (1863), 1 Now Rop. 422 ; 

Frtt<!is, Times r, Carr (1900), 82 Jj. T. G98. 

190 . .] — Hobbs v. Henning, No. 

22, ante. 


(r) Orders >n ('iiul Proceedings. 

191. Rule of court.] — A rule of ct. is not a 
record, but only a remembrance (Hullogk, B.). — 
R. V. Bingham (3 829), 3 Y. ik J. 101 ; 148 E. R. 
1110 ; affd. (1830), 1 Or. ck J. 215, Ex. Gh. 

192. Commitment.] — Middleton v. Syi.vesteic 
(Manucaptors UP) (10(31), 1 Sid. 210; 82 E. R. 
1000. 

Aunotatio lit! .-—'Retd. Wuytes v. Bi iggs (1694), 5 Mod. Rep. 

8 ; Turner r. Eyles (1803), 3 Bos. Sc 1*. 156. 

193. Chancery order.]— An order or bare com- 
mission of tUi. is no eviden(;e. — Turner v. Nurse 
(1704), 0 Mod. Rep. 119 ; 87 E. R. 907. 

194. Discharge of defendant out of custody — ^ 
On ground of bankruptcy — Defendant estopped 
from disputing validity of bankruptcy in subsequent 
proceedings.] — If a person against whom a com- 
mission of bkpt. is sued out, obtains his discharge 
out of custody in an action by a judge’s order, on 
the ground of liis bkpey., he is afterwards pre- 
cluded from contesting tlie validity of the com- 
mission in act. of law. — (Joj.die v. Gunston (181(3), 
4 Gamp. 381, N. P. 

Annotations : — FoUd. Watson v. Waco (182G), 5 B. & C. 

1 53. Refd. Munk V. Clark (1835), 2 Bing. N. C. 299 ; Ex v. 

Carter (1851 ), 1 Do G. M. & G. 212. 

195. — I — .] — Wlierc a commission 

of bkpt. issued against a person then in custody 
at the suit of petitioning creditor, ck who after- 
wards applied to the Gb. of K. B., *k obtained his 
discharge under 49 Geo. 3, c. 123, s. 14, on the 
ground that he had become bkpt., & that liis 
detaining creditor had proved under the com- 
mission : — Held : he could not, in an action against 
the assignees, dispute the validity of the com- 
mission.— Watson V. Wage (182(3), 5 B. & G. 153 ; 
7 Dow. & Ry. K. B. (333 ; 108 E R. 57. 

Anm)tati(ma :—ComA. Hcano r. Rogers (1829), 9 B. & C. 

577. Refd. Munk v. Clark (1836), 2 Bing. N. C. 299; 

I woman a. Cooko (1848), 2 Exch. 664; Ex -p. Carter 

(^ISal), 1 De G. M. & G. 212. Mentd. Stratford & Morcton 

Ry. V. Stratton (1831), 2 B. & Ad. 518. 

196. Changing venue — Term of order that party 
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should admit handwriting of attesting witness.] — 

In an action on a bond, to which deft, had pleaded 
non eat factum, the judge made it on(i of the terms 
of an order to change the venue, that deft, should 
admit the handwriting of the att/csting witness on 
the trial of the cause. The cause was tried, 
pltf. obtained a verdict, which the ct. afterwards 
set aside & granted a new trial on payment of 
costs, giving deft, leave to amend the oyer & set 
out tlie condition more fully, which was accordingly 
done, & deft, then pleaded a special plea, alleging 
that the condition had been altered since the 
(‘xecution of the bond : — Held : pltf. was entitled 
to use the admission contained in the judge’s order 
on the second trial, & that it was binding on deft. — 
TjAncjley V. Oxford (Earl) (183d), 1 M. & W. 
.508 ; 2 Gale, 03 ; Tyr. & Gr. 808 ; .5 L. J. Ex. 
100 ; 1.50 E. K. 53.5. 

197. For payment out of particular fund.] — 

Where the ct. orders payment out of a particular 
fund, it is tantamount to a decision, not only that 
such fund is liable to make such payment, but also 
the interest directed to be computed thereon. 

By the decree, arrears of maintenance were 
ordered to be paid out of a fund in ct., consisting 
of both of corpus &; rents of real estates & it was 
refeiTed to the master to calculate interest on the 
a.T*rears. Upon the matter coming before the ct. 
upon the master’s report - //e/d ; it was not 
then competent for the parth^s to conGuid, that 
tlie arrears inbu est were not payable out of the 
corpus, for the point must be considered settled 
by the prior decree. — Davjs v. Browne (1851), 11 
Beav. 127; 18 L. T. O. S. 33; 51 E. B. 235 ; 
071 (ijypeal, sub uom. Tokije c. Buownf (1855), 5 
JI. E. Gas. 555, H. 1^. 

Annoi(itio7}3 .'-‘fllenid. Booth r. Coxiltoa (IXGl), 2 Citf. .'ll 4 ; 

Edwards v. Warden (1870), ] App. Cas. 281 ; Wheatiy v. 

Davies (1870), 3r) L. T. 300 ; Re Hisooc, Hiacoo r. Waite 

(1002), 71 L. .J. Ch. 347. 

198. Declaration of rights of parties.] — IVsta- 
tor directed his trustees to apjily such jiart of a 
moiety of the surplus rents, as they in their dis- 
cretion should see fit, for the maintenance, etc., 
of his younger children during Ids widow’s life, 
&, at her decease, to i)ay them £1,000 a piece. 
Subject thereto, A. was absolutely entitled to the 
estate. In a suit for the performance of the trusts, 
the estate was sold, & a fund was set apart to 
provide for the widow’s dower, which was ordered 
to be charged with the legacies payable at her 
death, <fc A. was declared (mtithal to the remaining 
fund. The widow died, no provision having 
been made for the cliildren’s maintenance under 
the discretionary direction, a younger child sought 
to obtain payment out of the dower fund : — 
Held : whatever his rights might be they liad been 
concluded by the previous orders made in this 
cause. — Livesey v. Harding (1855), 21 Beav. 
227 ; 52 E. K. 816. 

199. “ Until further order.”] — Testator 

directed trustees to stand possessed of residuary 
real & personal estate upon trust to pay thereout 
to liis wife, during her life, such an annual sum as, 
t^ogether with the income of a settled fund of 
£10,000, should produce to her “ a clear annual 
income of £1,500.” He gave several legacies 
annuities, & towards the end of his will declared 
that “ no deduction shall be made from any of the 
legacies given by this my will, or to be given by 
any codicil thereto, for the legacy tax or any other 
matter, cause or thing whatever.” An adminis- 
tration suit having been brought, an order was 
made in 1861 that the trustees of the will should 
repay to the widow certain sums which had been 
deducted from her annuity by mistake for suc- 


cession duty, & that they should pay hen* until 
further order an annuity of £1,500 free of all 
deductions except income tax ; but no express 
declaration of her rights was made. This order 
was acted upon until 1882, when a petition was 
presenbrid by the widow asking that the income 
tax which had been deducted might be paid to 
her, & that in future her annuity might be paid 
free of income tax: — Held: the order of 1861 
amounbid to a declaration of the right of the 
widow to receive the annuity free of all deductions 
except income tax, notwithstanding the words 
“ until further order,” the matter was res 
judicata & could not now be reconsidered. — 
Peareth V. Marrio'it (1882), 22 (Ti. 1). 182 ; 
52 L. J. Ch. 221 ; 48 L. T. 170 ; 31 W. B. 68, 
G. A. 

Annokilions : — Consd. Thompson w Thompson, [192.3] 2 

Ch. 205. Refd. Badar Bcc v. Habib Merican Noordin, 

1 1909] A. (J. 015; Hook v. Administrator-General of 

Bengal (i921), 37 T. L. II. 378. Mentd. Rc Loveless, 

Earrer ?». Loveless, [1918] 2 Ch. 1 ; Re .Shrewsbury Estate 

Acts, .Shrewsbury v. .Shrewsbury, [1924] 1 Ch. 315. 

200. To proceed on execution — “ Under which 
sheriff is in possession.”] — P. Jiaving recovered 
judgment against E., the sherill, on Apr. 15, 
seized E.’s goods in Hampshire, under a fi. fa. 
in that action, A left a man in possession. On 
the same day F. executed a bill of sale to W., 

a writ of fi. Ja., in an action by W. against F., was 
lodged witli the sheriff for execution. On May 1, 
F. was taken in Middlesex under a writ of ca. sa. 
Issued at the suit of IL, A thereupon J^.’s attorney, 
at Soutliampton, immediately wrote to request/ 
th(* sheriff to withdraw fiom possession under the 
fi. fa. The officer received the letter, but his 
mun continued in possession of tlie goods A; did 
not in fact withdraw. The officer liowever told 
W. that he would hold for him under his writ. 
A summons to set aside tlie writ of ca. sa. on the 
ground that it had been irregularly issued “ no 
return to the fi. fa., under which the sheriff now 
hold.s deft.’s property iiavirig been made,” was 
taken out on May 3, A on May 4 F. was discharged 
out of custody, A an order was made by consent 
that “ P. should be at liberty to proceed on the 
fi. fa. under which the sheriff is in po.ssession.” 
The summons was taken '^^)ub A the consent to the 
order given by B., the London agent of W., who 
was the attorney for F. in the action of P. v. F., 
upon F.’s instructions. W. knew nothing about 
the terms of the order at the time it was made, A 
when he heard of it took no steps to inform P. that 
he objected to it, or that it was made without his 
authority ’.—Held : W. was bound by the state- 
ment, that the sheriff was in possession, contained 
in the order made in the cause of P. v. F., A con- 
sented to by B. as the london agent of W. — 
Withers v. Parker (1860), 5 11. A N. 725 ; 29 
L. .J. Ex. 320 ; 2 L. T. 602 ; 6 Jur. N. S. 1033 ; 
8 W. B. 550, Ex. Ch. 

AtmotAition ; — Consd. Rc Ncwciv, Camithcrs v. Newen, 

[1903] I Uh. 812. 

201. In administration suit — Disallowance of 
part of creditor’s claim — Subsequent suit for 
account of disallowed balance.] — A claim was 
carried in by a creditor under a decree for the 
administration of the estate of A., a portion of 
which claim was disallowed by the chief clerk. 
The creditor subsequently after the assets had been 
distributed paid further monies on account of the 
estate A then filed a bill against the residuary 
legatees for an account of wliat was due to him 
under his original claim, as well as in respect of 
that which had subsequently accrued : — Held : 
the creditor was not precluded by the decision of 
the chief clerk from having an account taken of 
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Sect. 2,. -What are matters of record: Snh-sect. 1, 
B. (c) (d) : suh-sccf. 2. Sect. 3: S^lb~sect. 

I.A.] 

the balance that had been disallowed. — T homas 

V, OlMl-’FiTH (1S(>0), 2 De tl. F. & J. 555; 30 
L. J. Oh. 405 ; 3 L. T. 701 ; 7 Jur. N. S. 293 ; 
45 K. lb 73() ; suh nom. Ctriffith v. Thomas, 9 

W. Jb 293, L. ('. .V: h. .1.1. 

202. Fund carried to separate account.] — 

An oith'i* in an administration action directing 
that a fund in ct . siiall be carried over to a separate 
account- docs not amount to a definite t't con- 
clusive asceitaimnent k, declaration of right so 
as to operate as a. res judicata k deprive the })erson 
really ('iitith'd of the bind in favour of the persons 
named or indi(;ated in the title of the s<‘parate 
account. TiioMrsoN r. Thojipson, [10231 2 Oh. 
205 ; 92 L. .1. Oh. .511 ; 120 L. T. 401 ; 07 Sol. Jo. 


203. In consolidated suits by mortgagees 
Direction for specified mortgages to be kept down 
—Right to dispute subsequently validity of mort- 
gages.] — Sev(ual incmnbrancers’ suits having been 
consolidated, a decree was made in them all, 
dirc'cting certain incumbrances to be k('pt down, 
A' the several pltfs.’ costs to be added to tlie debts: 
— [Jeld : n party t-o one of the suits was estopjied 
by the decree from disputing the validity of one 
of the incumbrances directed to be kept down. - 
Ford r. Tyntk (ISdl ), 3 New Hep. 559 ; 10 L. T. 
93. 

204. Interlocutory order.] — An intmlocutory 

order in the nature of a finding or verdict is con- 
clusive if th(‘ time for appealing from it has expired. 
— WiiiTK V. Witt (1H77), 5 Fh. D. 589 ; 10 

L. J. (^1. 500 ; 30 b. T. 123 ; 37 J.. T. 110, C. A. 

Annointion : — Refd. Slaiidard Dihcouut C'o. r. La Giatiffi! 

(1877). ;5 C. 1*. b. 67. 

205. Stay of proceedings.] — W arwick v. Ea.st, 
[1889] W. N. 80. 

206. .] — Pltf. in an action having become 

bkpt., his trustee in bkiicy. elected not to continue 
the action, A: thereupon an unconditional order 
w'as obtained by deft.’s staying fuibher proceed- 
ings. B. having purchased the ti-ustee’s interest, 
comm('nc(sl a second action for the same relief 
as that asked by the former action. Upon motion 
to dismiss the second action, as an abuse of the 
process of the ct. N as frivolous k vexatious : — 
Held: the action ought not tx) be dismissed in a 
summary way as fri\C)lous k vexatious, as the 
motion gave rise to a rpiestion that required con- 
sideration, namely, whether the order staying the 
IJioceedings in the former action was equivalent 
to a judgment foi- defts. — Bean v. Flower (1895), 
73 U. T. 371 ; 11 T. U. K. .523, F. A. 

207. Winding-up order.] — He Bowling k 

Welby’.s ('ontlact, No. 153, a}dc. I 

208. Balance order against contributory of com- 
pany.] — An action lies by the liquidator in the 
name of the co. against a contributory for calls 
mad(^ before; th(; winding up, notwithstanding 
that the litiuidator lias obtained a balance order 
in the winding uj) for payuuent of the same moneys 
under (bs. Act, 1S()2 (c. 89), s. lUl. — Westmore- 
land Green A:. Bi.ue Slate Fo. v. Feilden 
[1891] 3 Fh. 15 ; (iO i.. .1. Ch. (>80 ; 05 L. T. 428 • 
40 W. R. 23 ; 7 T. J.. H. 585, F. A. 

Anruiloiions : — Distd. Fritchelt v. English & Colonial 

A'UcudsW^'ao'^ol'.'jo^sIs. ■■ ~ Cha,uberly 


.]~6'ee, generally, Fompanies, Vol. X., pp. 
919, 920. ^ 

209. Order made under mistake — Of law.] — A will 
proved in 1874 gave an immediate legacy of £200 
to a chapel building fund, k also a reversionary 


bequest, payable after the death or remarriage 
of testator’s widow. Tlie exors. believed that 
these legacies transgressed the then operative 
Statutes of Mortmain, & an order was made in 
chambers dated May 8, 1876, directing that the 
£200 should fall into the residue. Testator’s 
widow died in 1909 : — Held : the representatives 
of the building fund were entitled to the rever- 
sionary bequest, inasmuch as the fund had other 
objects than those involving the purchase of land, 
to which the money might be applied, <fc the 
order of 1876 did not constitute an estoppel by 
res judicata, as such order had been in respect of 
another bequest, k had been based on a belief 
which was erroneous. — He Sitrftj^et’s Estate, 
Rawlings v. SMrra (1911), 105 1^. T. 582 ; 56 
I Sol. Jo. 15. 

In bankruptcy proceedings — Order of discharge.] 

-See Bankruptcy, Vol. IV., pp. 579 ct scq. 

I 

{d) Cojiviciions and Orders Ui Criminal and Quasi- 
('riminal Proceedings. 

Whether conclusive.] — See Sect. 3, sub-sect. 1, 
E., post. 

Whether bar to subsequent proceedings.] — See 

Sect. 3, sub-sect. 2, E., post. 

Pleas of autrefois acquit & autrefois convict.]— 

Sec Frimtnal Law. Vol. XI\k, pp. 336 et scq. 


Sub-sect. 2. — Other Records. 

210. Answer in suit in equity.] — Where deft, 
li.as disclaimed by his answer, although ho is 
retained as a jiarty, k it is found that he has an 
interest, the answer being a matter of record, he 
is absolutely barred from any claim. — Wood p. 
Taylor (1855), 3 Eep Rep. 513 ; 25 E. T. O. 8. 7 ; 
3 W. R. 321. 

- - -.] — See, also, No. 249, post. 

- — Statements in pleadings since Judicature 
Acts.] — Sec Part VI., Sect. 3, sub-sect. 2, B. (c), 
post. 

211. Date of enrolment of deed of bargain & 

sale.] — A man made a lease for years May 10, k 
then the lessor bargained k sold this to another by 
deed enrolled bearing <late Ajir. 10, it was entered 
to be conveyed A[)r. 10 before, but in truth it was 
delivered k acknowledged k enrolled afW^rwards : 
— Held : the bargainee w'as without rtuncHly at 
the common law, for he could not plead that it 
was acknowledged or delivered after the date of 
the day of acknowledging it. — Howard’s Fase 
(1589), Owen, 138 ; 74 E. R. 958 ; sub noin. 

Holland v. Downe, Sav. 91 ; suh nom. Holland 
k Franklin’.s Fase, 1 Leon. 183 ; suh nom. 
PIolland k Bonis’s Fase (1587), 3 Leon. 175. 

Anrwtations : — COQSd. It. v. Hopper (1817), 3 Price, 495. 

Refd. Garrick r. Williams (1811), 3 Taunt. ,540. 

212. File of proceedings in bankruptcy.] — After 
the creditors of a bkpt. have resolved under sect. 28 
of Bkpey. Act, 1869 (c. 71), to accept a composition 
offered by bkpt., bkpt., though undischarged, has 
a locus standi to apply to the ct. to reduce the 
amount of the proof of a creditor, k tlui mere fact 
that the proof has been upon the file of the pro- 
ceedings in the bkpey. for upwards of a year docs 
not estop bkpt. from making the application. 

The file of the j^roceedings in a bkpey. is not of 
a nature of a record, k does not create an estoppel. 
— lie Bond, Ex p. Bacon (1881), 17 Ch. D. 447 ; 
44 L. T. 831 ; 29 W. R. 574, C. A. 

Fine.] — See No. 143, ante. 

Sheriff’s return.] — See Sheriffs k Bailiffs, 
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Sect. 3.— effect OF RES JUDICATA. 

Sub-sect. 1. — As an Estoppel. 

A. hi General. 

213. General rule.] — (1) Prom the variety of 
cases relative to judgments being given in evidence 
in civil suits, these two deductions seem to follow 
as generally true ; first, that the judgment of a ct. 
of concurrent jurisdiction, dii’ectly upon the point, 
is as a plea, a bar, or as evidence, conclusive, 
between the same parties, upon the same mattei*, 
directly in question in another ct. ; secondly, 
that the judgment of a ct. of exclusive jurisdiction, 
directly upon the point is, in like irurnner, con- 
clusive upon the same matter, between the same* 
parties, coming incidentally in question in another 
ct., for a different purpose. But neither the 
judgment of a concurrent or exclusive jurisdiction 
is evidence of any matter which came collaterally 
in question, though within their jurisdiction, nor 
of any matter incidentally cognisable, nor of any 
matter to be inferred by argument from the 
judgment {per Cur.). 

(2) A sentence in the Spiritual Ct. against a 
marriage in a suit of jactitation of marriage is not 
conclusive evidence, so as to stop the couns(‘l for 
the Crown from proving the marriagt* in an in- 
dictment for polygamy {per Cur.). 

(3) Admitting such sentence to be conclusiv’^e 
upon such indictment, the counsel for the Crown 
may be admitted to avoid the effect of such 
sentence, by proving the same to have been ob- 
tained by fraud or collusion {per C[JR.). 

(4) Fraud is an extrinsic, collateral act, wliich 
vitiates the most solemn proceedings of cts. of 
justice. Lord Coke says, it avoids all judicial 
acts, ecclesiastical or temporal {per Cur.). 

(5) In civil suits all strangers may falsify, for 
covin, cither fines, or real or feigned recoveries ; 
& even a recovery by a just title, if collusion was 
practised to prevent a fair defence ; & this, 
whether the covin is apparent upon the record, as 
not essoining, or not demanding the view, or by 
sutfering judgment by confession or default ; or 
extrinsic, as not pleading a release, collateral 
warranty, or other advantageous pleas {per Cur.). 
— Kingston’s (Uucuess) Case (1770), 1 East, 


P. C. 468 ; 1 Leach, 146 ; 20 Htate Tr. 35.5 ; 2 
Smith, L. 0. 12th ed. 754. 

Annotaiiom ; — As to (1) Consd. II. v. Knaptoft (1824), 2 

B. & C. 88.3 ; R. V. Hartingrfcon Middle QuarUsr (1855), 4 
E. & B. 78U ; Routledso v. Hislop (18G0), 2 K. & E. 549 ; 
R. V. Hutchings (1881), fi Q. B. I). 300; Pritistman r. 
Thomas (1884), 9 P, I). 210 ; Isaacs r. Sall)st(iia, IIOIOJ 

2 K. B. 139. Retd. Stafford v. Clark (1821), 9 Moore, 

C. P. 724 ; Barrs v. Jackson (1842), 1 Y. O. Ch. Cas. 
585 ; Robertson v. Struth (1844), Dav. & Mcr. 772 ; 
Be Bode V. R. 0848), 13 Q. B. 3(5 4 ; Bailey r. Harris 
(1849), 13 Jur, 341 ; Bank of Australasia v. Nias (1851), 
10 Q. B. 717 ; R. v. Blakomore (1852), 2 Den. 410 ; R. v. 
Haughton (1853), 1 E, & B. 501 ; Cammell v. Howell 
(1858), 3 H. & N. C17 ; Hewlett v. Tarte (1861), 10 
C. B. N. S. 813 ; Hunter v. Stewart- U861). 4 Do (4. F. & J . 
168 ; The Justyn (1862), 6 L. T. 553 ; Simpson v. Fogo 
(1863), 8 L. T. 61 ; Flittem r. Allfrey ( I 874), L. R. 10 C. P. 
29 ; Dover v. Child (1876), 31 L. T. 737 ; Loggott v. G. N. 
Ry. (1876), i Q. B. D. 599; Caird v. Moss (1886), 33 
Ch. D. 22; Borough v. Collins (1890), 15 P. D. 81; 
A.-G. for Trinidad & Tobago v. EpichO, 11893] A. C. 518 ; 
N. K. Ry. V. Dalton Ovci’seers, [1898] 2 Q. B. 66 ; Bynoe 
r. Bank of England, [1902] 1 K. B. 467 ; Turley v. Daw 
(1906), 94 h. T. 216 ; Hill v. Cliffonl, (4lfford v. Timms, 
Clifford V. Phillips, [1907] 2 Ch. 236; Burdett v. Ilorno 
(1911), 27 T. L. It. 402 ; Bedford v. Covvtau, [1916] 1 
K. B. 980 ; I’ort of Loudon Authority v. Woolwich Ojrpn., 
[1924] 1 K. B. .30. As to (2) Consd. Barrs v. Jackson (1845), 
1 I’h. 582. Refd. Meddoweroft v. Huguonin (1844), 4 
Moo. P. C. C. 386 ; R. v. Haughton (1853), 1 E. & B. 501 ; 
Aboidoff V. Oppenheimer (1882), 1 0 (j. B. D, 295. As to (1 
Consd. Calbraith v. Neville (1789), 1 Doug. K. B. 6, n. ; 
Abouloff r. Oppenheimer (1882), 10 Q. B. D. 295. Re!d. 
Thompson v. Blackhui-st (1833), 1 Nev. & M. K. B. 266 ; 
Bundon r. Bec.-her (1835), 9 Bli, N, S, 532 ; Barre xk 
Jackson (1845), 1 Ph. 582; Sheddon v. Patrick (1854), 
23 J., T. O. S. 191- As (0(4) Consd. Patch v. Ward (1867), 

3 cm. Ap]). 203. Refd. White v. Hall (1806), 12 Vos. 321 ; 
Bland v. Uynam (1827). 5 L. J. O. S. C. 1’. 87 ; Bandon v. 
Becher (1835), 9 Bli. N. S. 532 ; Meddoweroft v. ilugueuiu 
(1844), 4 Moo. i’. (\ C. 386 ; Tarry v. Newman (1846), 
15 M. & W. 645 ; It. v. Blakomore (1852), 2 Don. 410 ; 
Nawab Sidh<!e Nuzur Ally Khan v. Ojoodhyaram Khan 
(18(56), 10 Moo. Iml. App. 540; Oehsenboin v. Papolior 
(1873), 8 Ch. .App. 695 ; Abouloff v. Oi)penhcimer C882), 
10 Q. B. 1). 295 ; Boswell r. Coaks (1894), 86 L. T. 365, n. 
As to (5) Consd. Ochsenbein r. Papelicr (1873), 8 Ch. App. 
695. Refd. AeeiUeiital Death luscx*-. Co. v. Mackenzie 
(1861), 5 Jj. T. 20 ; Rogers r. Hadley (1863), 9 Jur. N. S. 
898; jjcggott c. G. N. Ry. (1876), 1 Q. B. D. 599. 
(icncralli/, Mentd. Wilson v. Rastall (1792), 4 Term Itep. 
753 ; KennoU v, Abbott (1799), 4 Ves. 802 ; Martin v. 
Kicolls (1830), 3 Sim. 458 ; It. r. Wye (1838), 7 Ad. & El. 
761 ; It. r. Caley (1841), 5 Jur. 709 ; HiU r, Barry (1842), 
7 Jur. 10 ; It. v. Sow (1813), 4 Q. B. 93 ; O’Brien v. R. 
(1849), 3 Cox, C. C. 360; It. v. Basingstoke (1850), 14 
Q. B. (511; Liverpool Bank r. Foggo (1860), 2 L. T. 594 ; 
Swan V. North British Australasian Co. (1862). 7 11. & N. 
603 ; It. V. Fanning (1866), 10 Cox, C. C. 411 ; Finney v. 
Finney (1868), I^. R. 1 1'. D, 483 ; Stiinsou v. Faruhain 
(1871), L. It. 7 y. B. 175; Seton v. liafono (1886), 18 


PART II. SECT. 3, SUB-SECT. 1.- A. 

213 i. General rt/Zc.] — In order that 
the authority of chose. Ju{j^c may be 
invoked, the litigation must not only 
be between the same i)arties 8c for the 
same causes or reasons, but must also 
be for the same thing or object. — 
Htanbtkad Coui’N. r. Bkach (1899), 
y. It. 8 y. B. 276.— CAN. 

213 ii. .]“— To establish plea of 

res judicata thoie must be a decision 
on the subject-matter of the litigation 
8c between the same i)aiTie8 . — Dunlop 
r. Hanky (1900), 7 B. C. R. 307.— CAN. 

213 iii. .]— A judgment in a 

former action, until set aside, operates 
as an estoppel where pleaded to a 
second action for the same sub' 
ject-mattcr. — Mitmfokd i\ Arcadia 
Powder Co. (1905), 37 N. H. It, 375.— 
CAN. 

213 Iv. .]— Parties to an action 

have no right aft-er having tried a 
OJipstion In issue hetwoen thorn & 
obtaiuod the decision of one ct. to 
litigato the same rnattei* over again 

Thk Sarnoh 

(1921), 21 Exch. C. R. 183.— CAN. 

y. .] — A finding to become 

rts judicata as between co-pltfs. must 
liaye boon essential for the purpose of 
givli^ relief against dofts. — II ukhmini 

213 Vi. - .]-P]tf.*s father, claim- 


ing to be the trustee of atcmple, demised 
temple lauds in 1866 on kanom to 
flrat deft., 8c second deft, was the 
ultimate assignee of tlio kaiioni interest 
at the date of suit. Pltf.’s claim to the 
triLsteeshlp was negativod by decree 
(jf ct. in 1894 when a third party was 
declared to be the trustee. It was 
found that pltf. was not tho trustee 
at the date of tho ju’esent suit in- 
stituted by pltf. for recovery of 
possession of tho kanom lands from 
second deft.: — Held: second deft. 
was not estopiied from denying jiltf ’k 
right ou tho ground that he was no 
longer the trustee, though he would be 
estopped from denying tho title of the 
temple. — Tiuxppan Nambuduipad v. 
IiTiCHiur Amma (1914), 1. J.. R. 37 
Mad. 373.— IND. 


213 vii. .] -;-Tho throe I'ciiuisites 

of a plea of res judicata are that tho 
action in respect of which judgment has 
been given must have been between 
tho same parties or their privies con- 
cerning tho same subject -matter, 8c 
founded upon tho same cause of com- 
plaint as the action in which tho defence 
is raised. — Hiddingh v. Dentsskn 
(1885), 3 S. C. 424.— S. AF. 


213 viii. .] — Tho re-quisltos of a 

valid defeuco of res judicata are that 
the new demand must be for the same 
thing that has already been finally 
adjudicated upon, that It must bo 
for the same cause & between the same 


parties. — B ertram v. Wood (1892), 
10 H. G. 17 7.— S. AF. 

213 ix. .1 — ^In order to sustain a 

plea of res judicata it must be clear 
that the parties to the suit are the 
same as those to the previous suit, — 
Pretorius c. Barklv East Divisional 
Council (1914), App. D. 408. S. AF. 

h. Forciun judfjinctU .] — A fortugn 
decree founded on for execution in this 
country affords only prinid facie 
eviflence of tho truth 8c justice of the 
claim of pursuer, & is liable to be 
impunged on cause shown by defender. 

■ — Southgate v. Montgomerie (1837), 
15 Sh. (Ut. of Sess.) 507 ; 12 Fac. CoU. 
473 . — SCOT. 

k. JudumeM justices functi 

officio.] — l)ef^. S. & A. H. were the 
makers of a joint & several promissory 
note in favour of K., or order, which 
K. ind<^r ;d to pltf. Tho note w’as sued 
In the 11 ml instance before two jiLstioos 
of the peace. At the trial iloft. 
de’.uaudecl a jury, & on the jury failing 
to agive they were dismissed by the 
justices 8c judgment gfven ordering 
each party to pay his own costs. IMtf. 
afterwards ooiumoucod proceedings in 
the county ct. to ivoover the amount 
of tho note with interest ; — Held : t he 
first suit was not res judicata. 'I'ho 
magistrates when they discharged the 
Jury were functi officio: at all events 
they did not finally settle the matter in 
issue between the parties. — Creei,man 
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B, 1:59 : Kinirston-upon-HuU Corpn. v. ITardinfr 
(1892), 62 L. J. Q. B. 55; Wallis v. Hands (1898), 62 
L. J. (^h. 586 ; Hallantyno v. Maoklnnon, 11896] 2 Q. li. 
455; Dalton v. Fitzprtnald (1897), 66 L. J. Ch. 604 ; 
in f/if’ Estate 0 / Cripp«‘n, |19l I] 1*. 108 ; C. (otherwise H.) 
r. Cm [1921] r. 899. 

214 . .1 — OuD r. Ord, No. 140, ante. 

215. ^ Grounds of decision.] — J^y an agree- 

ment betw<Hm two cos., one co. was to buy tlie 
busines.s of the other co., the consideration to 
be paid in shares of the buying co., to be issued 
to th<‘ s<‘l]inf>: CO. divided amongst its share- 
lioldeis. lle.solutions approving of this agreement 
it also authorising the creation of tlie requisite 
new shares, all the sliares authorised by tlie arts, 
of assocn. having been already issued, were 
passed at one extraordinary general meeting of 
the buying co., it w'ore confirmed at a second 
meeting. A large majority of the shareholders 
of th(‘ selling co. assented to the agreement, <t 
applied for it received what purported to be new 
shares of the buying co. t'ertain dissentient 
shareholders, however, filed a bill in Chancery &; 
obtained a decision that the agreement was void. 
These shareholders were, afterwards, by way of 
compromise, paid a sum of money by the official 
liquidator of the buying co., then in liquidation, 
<t the suit in Chancery was stayed. Certain former 
shareholders of the selling co., holders of what 
13urport('d to be new shares in the buying co., then 
applied to be repaid the money which they had 
paid to th(^ buying co. for premium on calls 
upon their shares ; — Held : (1) as the buying co. 
did r(*ally acquire, by a title which, though 
originally defective as against the dissentient 
shaieholders, had been in the end confirmed, the 


property of the selling co., & as the shares were 
issued bond fide, the holders of the new shart;s 
could not now reijudiate them ; (2) the directors 
of a co., after a resolution to increase the capital 
of a CO., by the issue of now shares had been 
approved of by two meetings, ac(;ording to 
Companies Act, lSfi2 (c. 89), ss. 50, 51, could 
proceed to issue the shares, «fe it was not necessary, 
under sect. 12, to have th(* articles varied at two 
meetings & the issue of tin; shares authorised by 
two other meetings. 

(3) The buying co. liad brought' .against one of 
the holders of new shares an action to recover calls, 
in which action judgment had been given for 
deft. : — Held : the judgment was conclusive, & 
this holder of shares must bo repaid what he had 
paid for premium & calls on the shares. 

(4) A judgment is not only conclusive with 
reference to the actual matter decided, but also with 
reference to the grounds of the decision, provided 
that the grounds of the decision can b(^ clearly 
discovered from the judgment itself. — Be Bank 
OP Hindustan, ('kina & .Iapan, (1\mpbeij/s 
Case, Hippisley’s (^ase, Alison’s Case (1873), 9 
Ch. App. 1 ; 43 I.. .1. (’h. 1 ; 29 h. T. 521 ; 22 
W. R. 113, L. C. A L. .1.1. 

AnnotatUms : — As to (1) Consd. Hope r, Tiilernatioiial 
Finamuol Soc. (1876), 4 Ch. D. 827. Refd. lie County 
Palatine Loan & Dis(M>nnt Co., Ttiantialti’s (Jaso (1878), 9 
Ch. App. 54; Kiohhantn i'. (4ty of (Jhicapro drain 
Pllcvatorts, [18J)1J 8 Ch. 4.)9 ; /ir \Vak(9icl(l Polling Stock 
(’o., [1892] 8 Ch. 165 ; yis to (2) Refd. linporial Hydro- 
pathic Hotel C!o., Blackpool c. Hatnpson (1882), 28 Cli. 1). 
1 ; Taylor v. Pilsen .Joel & doncral Electric Jdght (!o. 
(1884), 27 Ch. D. 268 ; Be Briton Medical & Gonoral Jdfe 
Assocn. (1889), 5 T. L. It. 502 ; Mosely r. Kollyfonlein 
Mines, [1910] 2 Ch. 882 ; lie North (8ieshiiv Biewory C*). 
(1920), 64 Sol. Jo. 468. yis to (8) Refd. Re Unhy Con- 
solidated Mining t^o., .Askew’s Case (1874), 43 L. J. ('h. 
688. *ls to (4) Refd. JlaiTiman r. Harrituan, [1909] P. 

1 28. 


L\ Stkwaht (1895), 28 X. S. U. 185. — 

CAN. 

l. Interior ator II deeision.] —The Di- 
visional cl. is not concluded by a 
]»rior judgment of that ct. given upon 
an interlocutory appeal in the Haiiie 
ctisc.—EDisoNf Uenekal Ei.ectkio Co. 
r. Ed.Monds (1896), 4 B, C. It,. 854.— 
CAN. 

m. — - Judfie in rhandters.] — 

Held : (lefts, were not estopped by the 
interlocutoiy deciHion of a judge in 
(4iambcr.s. — Ki.V(jSTO.v v. Salvation 
AUMY (1904), 24 C, L. T. 309 ; 7 

U. L. II. 681 ; 3 U. W. 11. 556.— CAN. 

n. Decisions of nuinicipal councils.] 
— The legal rules touctiiug res jadicaki 
do not apply to the decisions of 
municipal councils, wdiich are only 
administrative acts. Sr, CHKiHromiK 
Corpn. e. Arthauvskv Corpn. (1900), 
q. It. 29 S. C. 498.— CAN. 

o. .Ipplimtioa for stun of ese- 
eution -Dendinu tiupeal.] —Judgment 
having been given for pltf., deft. 
app(5al(Hl to the ct., & applied for 
a stay of execution pending the appeal. 
The application was dismissed. On 
renewal of tluj application ; — Held : 
deft, having previously applied for 
a stay He failed, t he mattiu’ was now 
res judicata. — Covkr'I' e. J vn/.ev (1908), 

1 Sask. L. It. 421 ; 9 W. ]j. l{, l.-gU - 
CAN. 

p. Registrar's order referring nuittcr 
to judge.] A case is not res judicata 
through the matU'i- being referred 
by regi.strar to a judge. — U ekvk.s v 
Konschur (1909), 10 VV. L. It. 680- 

2 Sask. L. It. 125.— CAN. 

q. Application for transfer of 
action.]~-A county ct. judge should not 
entertain an application for transfer 
o£ an action under King’s Bench Act 
It. S. M. 1902, c. 40, s. 90, if it has 
been already refused by a judge of the 
King’s Bench on an application under 
the same si'ctioa, us the matter is 


res judicata.— Kmkhhos Town e. 
Eorre.ster (1910), 19 Man. L. H. 665. 

-CAN. 


r. Motion to set jadipneiit aside — 
Oil ground of fraud rf.' discover g of 
nciv evidrnce.] — An action in tlu' 
supreme et. of Sank, was tried by u 
judge of that et., who gavi; judgment 
in favour of pltf. Defts. appealed 
from tliat judgment to tlie supreme 
et., which affirmed the judgment A; 
refused to order a JU‘w trial. Defts. 
launched a further ujipeal, to the 
supreme ct. of Canada, Sc, before it 
was heard, moved to set. aside the 
original judgment Sc for a new trial, 
on the grounds of fraud & the dis- 


(uiv(!iy oi mnv cs: mal.<!nal evid<mee 
Held: th(^ mutter was res judicatu. ~ 
WlLLOUGllUV r. SaSKATCHEW.VN VaI.LE’ 
Sc Manitora Land Co. (1911), 1 
W. L. H. 177.— CAN. 


8. MatU’r 'must be heard cf' fiiiallg 
decided.] — To support the dideuce of 
res judicatu, it is not luiough that 
the jiarties to the suits arc the same. 
Sc that the same matlxsr is in issue. 
The matter must liave been hoard 
Sc finally decided. — Shkosacjar Hinoh 
V. SlTARAM HiNOH (1897), 1. L. H. 
2J Calc. 617 ; L. 11. 24 Did. App. 56 ; 
1 C. W. N. 299.— IND. 


t. Must be based on. grounds 
stated in the judgment.] — A plea of 
res judicata must bo based on the 
gi’ouads of the decision actually stated 
in the judgment. — jALAStmiAM Lak- 
SHMINARAIN V. BOMMADEVERA VENKATA 

Narahimiia Naidu (1995), 1. L. It. 29 
Mad. 42.— IND. 


a. Res judicata <£■ estoppel dis- 
tinguished. ]~¥jfitopin3\ Sc res judicata 
are entirely dltferent. Res jadicata 
precludes a man averring the same 
thing twice over in successive litiga.- 
tious, while estoppel prevents him 
saying one thing at one time & the 
()ppo8iUi at another. — C abhamally 
Jaira-ibiiai V. Sir Currimbhov Ebka- 


iiiM (1911), L L. U. 86 Bom. 214,- IND. 

b. .] lies judicata ousts tlui 

juiisdictioii of the et.. whihi estoppel 
does no morii than sliut the inoutli of 
a party. Estojipel never imjans any- 
thing mor(^ than that a lawsoii shall 
not b(! allowed to say one t hing at. one 
timi^ Sc th»‘ ()p]»osite of it at another 
tilin' : wliili' res judicata means 

nothing more' than that a person shall 
not be lieard to say the sanu' thing 
twice over. — Biivishanker Nanabiiai 
V. Morarji Kkshav.ii Sc Co. (1911), 
J. L. U. 86 Bom. 288.— IND. 

c. JJerlarntorg decree.] —A suit for 
partition of land was withdrawn as 
against one deft, wlio was entitled to 
jiart of the land. Dllf. Sc remaining 
(lefts, (uitered into a compromise in 
the terms of which tla; et. passed a 
decree for delivery of a shau' of tho 
land to pltf. The decioc-holder having 
died wit.liout. executing the decree, 
his heir now sued for iiartition of tho 
land Sc deliv('ry of th(' above share, 
joining as defts. the various persons 
entithnl t-o shares : — Held : the decree 
in tin; former suit could only operate 
us a (b'claratory d('crec, Sc did not 
pn'clndo pltf. from bringing the 
presi'iitsnit. — Beemarai v. Yamunabai 
(1899), I. L. H. 18 Mad. 813.— IND. 

d. - — .j— A Khoti village was 
owned by tivo families known as 
Varang Sc Dcsal, In 1854, two 
memhers at the Dosai family brought 
a suit for partitioning tho one-half 
share of tho Dosai family In tho 
village. That suit ended in a d(!cree 
which awarded them tlie share. The 
decree remained unexecutecl. In 1904, 
pltf., a member of the Varang family, 
sued tho Varang us well as the Desai 
membera, to obtain his l/84th share 
by partition of tho village. Some of 
tho defts. In both famifies admitted 
pltf.’s claim & asked that their shares 
also should bo awarded to them on 
partition. 11 was (ionbmdod that tho 
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216 . Judj^ment In rem.] — Ballantyne v. 

Mackinnon, No. 268, post. 

217 . .] — Hill v. Clifford, Clifford 

V. Timms, Clifford v. Phillips, No. 239, post, 

218 . Decision on merits.] — A decision on the 
merits is a decision on the issue taken, after hear- 
ing all the evidence legally tendered on both 
sides. — R. v, Evenwood & Barony (Inhabitants) 
(1843), 3 Q. B. 370 ; 3 Gal. & Dav. 145 ; 12 L. .T. 

M. C. 101 ; 7 J. P. 026 ; 7 Jur. 097 ; 114 E. R. 
548. 

Annotations .— Apld. Kx p. Ackworth Overseers (1S43), 3 

Q. B. 3y7. FoUd. R. V. Charlbury & Walcott (1843), 3 

Q. B. 378. Confld. R. v. Ellel (1843), 7 J. P. 721. Reid. 

K. V. Perranzabuloe (1844), 8 J. P. 516 ; R. r. Counlngsby 

(1848), 11 L. T. O. S. 103 ; Do Mora v. Concha (1885), 29 

Ch. D. 268. 

Judgment as bar to subsequent proceedings by 
plaintiff.] — See Sect. 3, sub-sect. 2, post. 

See, also, Sect. 1, ante. 

B. In respect of What Mailers. 

(a) Matters of Law. 

219. General rule — Reasons for decision.] — 

Before the passing of Local Government Act, 
1891 (c. 73), pltf. was duly elected assistant 
overseer of the poor of a certain parish by the 
inhabitants of the parish in vestry assembled 
at a salary, in the events which happened, of 
£85 a year, & was duly appointed by a warrant 
of justices. In 1890 the Local Govt. Board, 
acting under sect. 33 of that Act, made an 
order conferring on the council of the urban 
district in which the parish was situate the power 
of appointing &, subject as mentioned in Art. 0, 
of revoking the appointment of the assistant over- 
seer of the parish. Art. 0 provided that “ Nothing 
in this order shall apply to the revoking of the 
appointment of any person now holding ofiice as 
assistant overseer in any parish to which ttiis order 
extends, nor, without his consent, to his rc-apjioint- 
ment, & every such assistant overseer shall 
continue to hold office upon the same teims as at 
present.” In Sept. 1905, the inhabitants of the 
j)arish, without revoking pltf.’s appointment, 

claim of tbo Desai dofts. to obtain their 
share in the village, w'as barred as res 
judicata In virtiio of the decree of 
1854, which awarded to them half a 
share in the village : — Held : the first 
decree was a declaz-atory decree & did 
not operate as res judicata in the pi-csent 
Hiiit, — JAcai Babaji V. Balu Laxman 
( 1912), I. L. R. 37 Bom. 397.— IND. 

e. Effect of civil procedure code .] — 

While Civil Procedure Code, s. 11, 
pi-events the i-e -trial of issues directly 
Sc substantially in issue in a previous 
suit, the plea of res judicata still 
remains, apart from the limited 
provisions of the code. — H ook v. 

Bengal Administrator - General 
(1921), 37 T. L. R. 378.— IND. 

f. Action for possession of land .] — 

Although a judgment in an action of 
ejectment could not always be i-elied 
on as an estoppel because of its form Sc 
Its fictitious parties, the judgment in an 
action for the possession of land, under 
the present procedure, may be pleaded 
as an estoppel. — K elly v. Bentinck, 

Craig r. Bentinck (1902), 22 

N. Z. L. R. 235.— N.Z. 

g. Judgment in special case put 
hypotiietically.] — The fact that a judg- 
ment has been given on a statement of 
facts in a special case put hypothetically 
is no ground why it should not operate 
as an estoppel. — K elly v. Bentinck. 

Craig r. Bentinck (1902), 22 

N. Z. L. R. 235.— N.Z. 

h. M^ist he raised at trial — 

Cannot be decided on pleadings alone .] — 

The exceptio rei juMcatce is a plea In 
bar, & can only oe i-aisod at the trial, 

J. — ^VOL, XXL 


without his resigning, passed a resolution increasing 
his salary by £115 a year, & in Aug. 1906, two 
justices issued a warrant which, after reciting that 
the inhabitants had nominated & elected pltf. & 
had fixed the yearly sum of £200 as his salary 
together with such a sum as he might be aUowed 
for work in connection with the registration of 
voters, proceeded t/O appoint him assistant over- 
seer to perform the duties & receive the salary 
fixed by the inhabitants. In an action by pltf. 
against the overseers of the parish, who refused to 
pay the increased salary, it was held on Mar. 23, 
1907, that pltf. had not been duly appointed at 
the increased salary, because, among other 
reasons, the power of re-nomination & re-election, 
which were necessary before the salary of an 
assistant overseer could be increased, had been 
vested in the urban district council. In Sept. 
1912, the inhabitants, without emy resignation of 
pltf. or revocation of his appointment, resolved 
that he should be paid a salary of £250 a year for 
performing the duties of overseer of the poor with 
certain exceptions ; & in Oct. 1912, two justices 
issued a warrant which, after reciting that the 
inhabitants had nominated & elected pltf. & had 
fixed his yearly salary at £250, proceeded to 
appoint him assistant overseer to execute the 
duties & receive the salary fixed by the inhabitants. 
In 1916 the inhabitants again, without any resigna- 
tion of pltf. or revocation of his appointment, 
resolved that pltf. should be paid a salary of £250 
a year for performing the duties of overseer of the 
poor with the same exceptions as before, & again 
two justices issued a warrant reciting his nomina- 
tion & election by the inhabitants &; appointing 
him to be overseer of the poor empowering him 
to perform the duties & receive the salary fixed 
by the inhabitants. In an action by pltf. against 
the overseers of the parish claiming a declaration 
that he was entitled under the warrant of 1912, 
or alternatively under the warrant of 1910, to 
salary at the rate of £250 a year i —Held : pltf. 
was not estopped by the judgment of Mar. 23, 
1907, from contending that the power of revoking 

SON V. Canadian Northern Ry. Co. 

R. 8.— CAN. 

. ] —Pltf. ’s traction -engine 

having been injured by reason of the 
collapse of a township bridge over 
widen it was b(dng driven, & this 
action being brought against tho 
township corpu. to recover damages 
for the injury ; tho question 

of deft, corpn.’s liability was concluded 
by a previous case which arose out of 
tho same occurrence. — Pipher v. 
Whitciiltich Township (1917), 39 

O. L. R. 244 ; 34 D. L. R. 702.— CAN. 

k. Construction of will.] — 

Testatrix by her will gave a sum to 
trustees upon trust to pay the income 
to her husband for lire, & after his 
death to pay & divide tho income equally 
between her five children, for their 
respective lives, with a power to 
appoint tho caitital of their rospoctivo 
shares by deed or will. On an originat- 
ing summons to which three sons woi-o 
parties, an order had been made 
declaring that the children took life 
interests after tho death of their 
father in their respective shares, with 
a power of appointment supor^dod, 
" the said respective shares to remain 
in tho hands of tho trustees diu'ing 
the respective lives ” of such children. 
Subsequently, by an originating 
summons taken out by those sons, 
tho question was asked whether in tho 
event of the sons appointing their 
respective shares to themselves by 
deed they would bo entitled absolutely 
to those shares subject only to tho life 
interest of their father — Held : the 

M 


Sc cannot bo decided on tho pleadings 
alone. — L amb v. Colonial Secretary 
(1902), T. S. 319.— S. AF. 

PART II. SECT. 3, SUB-SECT. 1.— 
B. (a). 

219 i. General rule.] — I’ltf., on a 
motion by deft, for a new trial, sub- 
mitted, in tho belief that the case was 
concluded by a recent decision of tho 
ct. Gu tho new trial a verdict was 
returned for deft. Pltf. now moved 
for a now trial on a gromid which 
involved a point substantially tho 
same as that on which he had pre- 
viously submitted : — Held : he was 
estopped from ai^ulng the point, 
although ho might, on the previous 
motion, have been mistaken in sup- 

g osing that tho case was concluded 
y any decision of the ct. — MTI obkrts 
V. Carter (1888), 9 N. S. W. L. R. 
458 —AUS. 


219 ii. 


— Pltfs. owned land ad- 


joining the yai-ds of a ry. co., who in 
1888 constructed a siding for pltfs.’ 
use in tholr business. In 1901 dofts. 
succeeded to tho rights of tho co., 
Sc in 1904 removed the siding. Pltfs. 
applied to the Dominion Board of 
It. Comrs. for aii order that tho siding 
ho replaced, & in February, 1906, tho 
Board made an order restoring tho 
spin* track facilities formerly enjoyed 
by pltfs. The Supreme ct. of Canada 
held that the Board had jurisdiction 
to make the order ; — Held : tho finding 
as to tho jurisdiotiou of tho Board was 
binding upon defts., & the question of 
jurisdiction, was res judicata . — Robin- 


(1910), 13 \V. L. 

219 iU. 
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his appointment Si re-electing him at an increased 
salary remained in the vestry after the order of 
the Ijocal Govt. Board made in 189C. 

No question of fact which was directly in issue 
between the parties to the action before Bray, J., 
& which was decided by him, could be further 
litigated by either party, & the same would apply 
to the exact point decided by Bray, J., whether 
it were a point of law or of mixed law & fact. 
But the reasons which led the leai'ned judge to 
his decision upon the precise point do not bind 
the parties in a subsequent litigation (Bankes, 
L.J.). 

The present applts., as overseers of the poor for 
the time being of this parish, are as privies bound 
by the actual decision of Bray, J. ; but neither 
party is estox)ped by the reasons on which he based 


his decision (Bankbs, L.J.). — Jones v. Lewis, 
[1919] 1 K. B. 328 ; 88 L. J. K. B. 667 ; 120 L. T. 
200 ; 83 J. P. 61 ; 17 L. G. B. 106, C. A. 

220. Court In which estate to he administered.] 
— It would be a scandal upon the administration 
of justice, if, after we have stopped the suit in 
Ch., & prevented the receiver in Oh. from inter- 
fering with the assets, we were then to Bay, 
There are a great quantity of assets which we will 
not administer, but will send them back to be 
realised & administered in the Ct. of Ch. on 
principles which the Ct. of Ch. has borrowed 
from the Ct. of Bkpcy. (Jambs, L.J.). — Be 
White, Ex p. Morley (1873), 8 Ch. App. 1026 ; 
43 h. J. Bey. 28 ; 29 L. T. 442 ; 21 W. B. 940, 
L. JJ. 

Annotations : — Mentd. lie Simpson (1874), 9 Ch. App. 
574, n. ; Re White, Ex p. Dear (1876), 1 Ch. D. 514 ; Re 
Melior, Ex p. Butcher (1880), l3 Ch. D. 405 ; Re Head, 
Ex p. Kemp (1893), 10 Moit. 76 ; Re Daniel, Ex p, 
Powell (1896), 75 L. T. 143. 


matter was res judicata hy reason of 
the former order of the ct. — B oom r. 
Baird (1915), 19 C. L. H. 283.— AUS. 

l. Decree for foreclosure — 

Subsequent suit to try validity of 
inortyage.] — In a suit against a mtgor. 
who had lutged. revei*sionary interests 
in residuary real personal estate 
to a CO., a decree for foreclosure was 
made absolute iu 1895, & the co. 
subse(iucntly sold the properties. A 
suit was subsequently instituted 
against the co. by the mtgor., who 
alleged that the mtge, transactions 
were xoltra vires the co. & the mtge. 
theieforo invalid ; — Ilekl : the mtgor. 
w’as estopped by the decKvo for fore- 
cioBiu'e from disputing the validity 
of the mtges. — Uoldrinu v. National 
Mutual LirK, Assocn. of Austra- 
lasia, Ltd. (1916), 22 C. L, R. 3.36.— 
AUS. 

m. — - Validity of vdll admitted 
to 2 >robale.] — The last will of deceased 
was duly admitted to probate by the 
ct. of probate fur the county of C. 
Then' was no ap]>eal from the decree 
& no application t.o have the will 
proved iu solemn form. The widow 
of dec('ased brought an action against 
the exor. to have the will declared null 
& void & to cancel the probate granted : 
-■Held; the question of the validity 
of t,hc will vs as res judicata. — Dickson 
r. Dickson (1920), 52 N. S. K. 365. — 
CAN. 

n. Construct ion of decree by 

court.] — In reterence to an application 
for execution of a dcciee, a ct. made 
an order between the parties con- 
struing the diicice to a^vard interest 
at a certain rate till j)ayuient : — Held : 
no contrary construction could be 
placed upon the decree in a subsequent 
applicalion in the execution pro- 
ceedings. — Deni Ram r. Nandu Mal 
(1884), 1. L. R. 7 AU. 102; L. R. 11 
Ind. App. 181.— IND. 

o. Effect of order for ncxr tried.] — 
As to the question whether an agree- 
ment was an enforceable contract a 
prior decision ordering a new trial 
does not operate as an estoppel. — 
Gkav r, Daldetv & Co., Ltd. (1916), 
21 C. L. R. 509.— AUS. 

P. .]— To a deinaud by F, 

for payment of an account, K. replied 
by pointing out eiTors & demanding 

S ayment of the amount of a cheque 
rawn by a third party, iu the felo- 
nious conversion of which, ho alleged, 
F.’s wile took part & that the rights 
In the said cheque had been transferred 
to him. The supreme ct. of Nova 
Scotia held that the whole letter was 
privileged, but ordered a now trial 
of the whole case : — Held : os the 
order was for a now trial without 
restriction & the evidence given on the 
former trial is not befoiv the ct., 
the question of privilege is not res 


judicata by the decision of the pro- 
vincial ct. — Kinnky V. Fisher (1921), 
62 S. C. K. 546.— CAN. 

221 i. Matter of mixed law tC* fact .] — 
On a previous suit a particular stipula- 
tion contained in a particular 
Kabuliyat having been held to be 
valid as between the iiarties, it is not 
open to the ct. subsequently to try 
t he issue whether that particular 
stippiation is valid or not, the question 
being a mixed question of law & fact. 
— Bishnu Priya Chowdhorani V. 
Bhaba Sundari Debya (1901), I. L. R. 
28 Calc. 318.— IND. 

221 ii. .] — A judgment in a 

previous suit between the same parties 
not based on a misapprehension as to 
a general rule of law, but deciding a 
question of mixed law & fact is binding 
as res judicata in a subsequent suit. — 
Koyyana CHITI'KMMA V. DoosY Gava- 
RAMMa (1905), I. L. 11. 29 Mad. 225.— 
IND. 


q. Order overruling demurrer — Not 
appealed against .] — A defence setting 
up non-compliance with a condi- 
tion in a contract havii^ boon do- 
mun'od to, & pltf. not having appealed 
against a judgment ovcrniling the 
demurrer, the question as to the 
sufficiency in law of the defence was 
held to bo res judicata . — (4rand Trunk 
Ry. Co. V. McMillan (1889), 16 S. C. R. 
543.— CAN. 


r. .] — McKean v. Jones 

(1891), 19 S C. R. 489.— CAN. 

B. Order on, objection to status of 
'l>etUioner — Not appealed against. ]~Tho 
preliminary objection was to the 
status of petr.. Sc copies of the voters’ 
preliminax*y objection was to tlie 
lists were filed but no other evidence 
offered. The ct. sot aside the objec- 
tion " without prejudice to the right 
of resp. if so advis^ to raise the same 
objectlou at the trial of the petition.” 
No appeal was taken from tills decision 
& the case went to trial, whore the 
objection was renewed but was over- 
ruled by the trial judges who held that 
they had no right to entertain it, & 
on the merits they allowed the petition 
& voided the election : — Held : the 
objection raising the question of the 
qualification of petr. was properly 
raised by preliminary objection & 
disposed .of, & the judges at the trial 
had no jurisdiction to entertain such 
objectlou. — ■I’rescott Election Case 
(1892), 20 8. C. 11. 196.— CAN. 


t. Decision admitting udll to pro- 
bait — -bSubscfiuent action to declare tcill 
invalid — Plaintiff not party to first con- 
test .] — ^The high ct. has jurisdiction to 
entertain an action for a declal'ation 
of the invalidity of the will, notwith- 
standing the decision of a surrogate ct. 
admitting the will to probate, after a 
contest to which pltf. in the high ct. 
action was not a party, & the validity 


of the will was not res judicata by tho 
decision of tho surrogate ct. — ^B adenach 
V. IxoLis (1913), 29 O. L. R. 165 ; 4 
O. W. N. 1495.— CAN. 

jSubsegueni action to 

declare confirmation of deed contained 
in wilt invalid .} — The will of a Ma- 
homodan lady, which confirmed a deed 
of release of testatrix’s property to deft., 
was admitted to probate under I’robato 
& Administration Act, 1881, though 
pltfs., who were her heirs, had entered 
a caveat against it. PJtfs. then brought 
an action to compel deft, to accoimt for 
two-tliirds of testatrix’s property, a 
Mahomedan having only power to 
dispose of one-third of his property 
by will. It was admitted tliat, apart 
from tho effect of tho probate, tho deed 
of release & tho confirmation thereof 
in the will were of no effect, as having 
been obtained by undue influence, but 
it was contended that pltfs. wore 
estopped by tlio probate from denying 
the validity of tho confirmation of the 
deed contained in the will — Held : 
probate granted under the Act of 1881 
did not create an estoppel as contouded. 
— Kurratulain Bahadur (Mirza) v. 
Peaba^^aheb) (1905), 21 T. L. R. 


b. Judgment upholding validity of 
debentures — Debenture holder suing on 
his own behalf — Subsequent action 
against other debenture holders of same 
company .] — By a deed executed in 
1895 property of a co. was conveyed 


to trustees for Uio holders of second 
dobentui '08 to be thereafter issued. 
Tho arts, of assocu. of the co. provided 
that no director sliould vote in respect 
of any matter in w'hich he was indi- 
vidually interested. They fixed the 
quorum of directors at two. At a 
meeting of directors held on May 12, 
1903, at wliich three directors (two of 
them being D. & K.) were present, 
it was resolved that certain second 
debentures should be issued in trust for 
D. & K. as security for advances made 
by them to the company, which 
debentures wore subsequently issued. 

At a meeting of directors, held on 
May 10, 1903, at wlilch five directors 
(including C. & T.) were present, each 
of tho directors present agreed to 
advance a certain sum to provide new 
plant, Sc it was resolved to Issue certain 
second debentures Iu trust for thoso 
making sucli advances, as security for 
the same. At a meeting of directors 
held on Juno 25, 1903, at which C. Sc T. 
wore not present, those debentures 
were issued. 

At a meeting of directors held on 
January 20, 1904, at which K., D., Sc 
H. were the directors present, it was 
resolved to issue certain second deben- 
tures iu trust lor persons making 
advanoea to the oo., as security for 
such advances. Sc in pursuance of this 
resolution second debeatnres wore 
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221. Matter ol mixed law & fact.] — Jones v. 
Lewis, No. 219, 


(b) Matters of Fact. 

222. General rule.]-r- Jones v. Lewis, No. 
219, ante. 

223. Exemption of land from tithes.] — A 

verdict & judgment against a rector, obtained in 
proceedings in prohibition as far back as the year 
1680 will, in case of any claim to tithes being made 
by a subsequent rector, be conclusive against liim 
of the existence of a binding composition real. — 
Wynniatt V. Lindon (1839), 8 L. J. Ch. 121 ; 
3 Jur. 50, L. 0. 

224. Date of conviction.] — The record of a 
prisoner’s conviction, showing that he was con- 
victed on a certain day, does not operate as an 
estoppel, so as to shut out evidence of the actual 
day on which the conviction took place. 

As far as the record is concerned, the Assizes 
may be regarded as of one day ; but that day is a 
legal day, which may, & often does consist of 


more than one natural day of 24 hours. The ct. 
will itself take judicial notice that the Assizes are 
continued from day to day (Maule, J.).— 
Whitaker v. Wisbby (1862), 12 C. B. 41 ; 21 
L. J. 0. P. 116 ; 19 L. T. O. 8. 156 ; 16 Jur. 411 ; 
6 Cox, 0. C. 109 ; 138 E. R. 817. 


Annotations : — Ezpld. R. v. Roberts (1873), L. R. 9 Q. B. 77. 
]^fd. Preston v. Peoko (1868), 31 L. T. O. S. 162. 


Matter of, mixed law & fact,] — See No. 219, 


a7ite. 


(c) Cause of Action. 

225. General rule.] — (1) If assignees of a bkpt. 
have brought an action, & have attempted to 
prove one item of their demand, & fail, because 
they could not prove an act of bkpey. sufficiently 
early, they cannot bring another action for that 
claim which they could not before succeed in. 

(2) The record in the former action is evidence 
in the second action, without being pleaded, though 
not conclusive as an estoppel. — Stafford v, 
Clark (1824), 2 Bing. 377 ; 1 C. & P. 403 ; 9 


iHHued In trust for C. & T. (directors). 
In pursuance of the same resolution 
second debentures were also issued to 

K. & D. 

In the course of the present action, 
which was brought by a liolder of 
first debentures, D. & K. applied to 
the judge for lli)orty to institute a joint 
action to establish their rights in 
respect of the second debentures issued 
to them. An order was made giving 
1). liberty to proceed with an action 
against the trustees of the second 
dobenturo holders & the co., for the 
purpose of establishing the rights of 
the appots. The action was brought 
by D. alone, & dealt with his rights 
only. It resulted in a judgment in 
his favour as regarded his debentures. 
The validity of the debentures issued 
to K., C,, & T. having been challenged 
in the present proceedings by the 
other second debenture holders & by 
the liquidator of the co. ; — Held : tlie 
judgment in D.’s action could not be 
relied on by K., C., or T., by way of 
estoppel. — Cox v. DuBi.iiv City Dis- 
TILLKKY (No. 2), [1915] 1 1. K. 345, — 
IR. 

o. Judgment for instalment of 
purchase -money — Due on contract for 
sale of land — Subseguent action for 
balance — Proof of title. ] — 'The fact that 
in a former action for an instalment 
of purchase -money the deft. -purchaser 
raised no question as t-o title & pltf. 
vendor recovered judgment raises no 
estoppel against deft, pleading want 
of title in a subsequent action for the 
balance of the purchase-money. — 
Maokay V. Prohar & I‘aink, [1922] 
3 W. W. R. 482 ; [1923] 2 W. W. R. 272 ; 
2 D. L. R. 1148.— CAN. 

d. Order made in execution pro- 
ceedings — -Allowing claim based on deed 
of sale — Subsequent action on deed of 
«ak.}— Pltf. purchased two distinct 
plots of land (A & B) from G. by a 
deed of sole. In 1884. in execution of 
a decree against G. plot A was attached 
& sold aims property & purchased by 
deft. Pltf .did not Intervene & at that 
time took no steps to establish Ixis 
alleged right to tills land. In 1885 
deft, obtained another decree against 
G. & in execution, attached plot B. 
1*1 tf. intervened, & claimed the property 
attached os his own under the sale- 
deed. Deft, disputed the sale, but the 
ct. allowed plti.’s claim. Deft, did 
not file a suit to set aside this order. 
Pltf. then filed a suit to establish his 
title to plot A, relying on his sale-deed. 
Deft, again disputed the sale : — Held : 
the order in the execution -proceeding 
did not oiiei’ate as res judicaia, 8c did 
not estop deft, from contesting the 
validity of the sale-deed. — D jxkar 


Ballap Chakbadev V. Hari Shirpiiau 
Apte (1889), I. L. R. 14 Bom. 206.— 

JND. 

. e. — ^ — Subsequent order of sub- 
stitution.] — A. executrix to the estate 
of her husband, executed a mtge.-bond. 
yiio tbou adopted a sou, B. After the 
adoption, a suit was brought on the 
mtge.-bond against A., & a decree was 
passed in terms of a compromise for 
payment by instalments, the mtged. 
property remaining hypothecated as 
before. Default was made in payment 
of the iustalments, & the decree-holder 
applied for oxocutlcm of the decree 
froxn time to time & obtained partial 
satisfaction. In the meantime, the 
ot. of Wards took tlie management of 
the estate from A. & in the course of 
execution proceedings the original 
decree-holder died, & on an appln. for 
execution, N. then a minor, was sub- 
stituted as docree-bolder, & B. was 
substituted as judgmeut-debtor in the 
place of A. : — Held ; B. was precluded 
by the previous proceedings from quos- 
tionlug the order of substitution. — 
Nokendba Nath Pahaui v. Bhupkx- 
DRA Narain Roy (1895), 1. L. R. 23 
Calc. 374. — IND. 

f. Order refusing probate of will-^ 
Subsequent suit by ejcecutors as beneficial 
owners.]— Pltfs. applied for probate 
of a will of which they were appointed 
executors. Defts. opposed their appli- 
catloQ, which was rejected. Pltfs. 
thereupon filed the present suit, as the 
persons beneficially entitled under the 
will for a declaration that the property 
of deceased belonged to them, & for 
an injunction to restrain deft, from 
obstructing them in the enjoyment of 
it ; — Held : the suit was not barred 
by the order refxising probate of the 
will. — G anesh Jaoannath Dev. v. 
Ramohandra Gankbh Dev (1890), 

1. L. R. 21 Bom. 563.— IND. 

g. Subject-matter of two suite 
must be the same.] — >A decision on 
a question of law in a previous suit 
is not res judicata in a subsequent 
suit between the same parties, when 
the subject-matters of the two suits 
are different. — Goi*u Kolandavelu 
(.Utetty V. Sami Hoyab (1905), I. L. R. 
28 Mad. 517.— IND. 

h. Erronea^is decision on point of 
law.] — A decision in. a previous suit 
on a question of law, even if erroneous, 
would operate as res judicata In a 
subsequent suit. — 'B ishnu Pbita Cuow- 
DHURANI V. BHABA SUNDARI DEBYA 
(1901), I. L. R. 28 Calc. 318 — IND. 

k. .] — ^An erroneous decision 

upon a point of law may yet as between 
the parlies to it, but no further, be a 
sufficient res judicata to preclude them 


from re-agitating it. — W amax v. Haki 
(1906), 1. L. R. .31 Bom. 128. — IND. 

l. .] — An erroneous decision on 

a question of law in an application 
for execution does not operate as a bar 
in a subsequent application to recover 
arrears which accrued subsequently. — 
Aitamma V. Nakaina BHAVJ’A (1907), 
1. L. R. 30 Mad. 504,— IND. 

m. .] — -An erroneous decision 

on a (lucstion of law in a previous suit 
is no bar, in a subsequent suit between 
the same parties, to the ct. deciding 
the sanxo (inestlon, proveded the 
decision in the latter suit does not in 
any way question the correctness of 
the former decree or in any way affect 
its operation. — ^Manoalatuammal v. 
Nabayanswajui Ary.vK (1907), I. L. R. 
30 Mad. 461.— IND. 

n. — ■ — .] — A decLsioii in a pre- 
vious execution prooeodiug which 
merely lays down what the law is, & 
is found to be erroneous, cannot Jiave 
the force of res judicata In a subsequent 
proceeding for a different relief. — 'B ait 
Nath Goenka v. Padm.aistand Singh 
(1912), 1 L. R. 39 Calc. 848. — IND. 

o. Orders passed in execution.] — 
Previous ortlers passed in execution 
& allowing execution on a construction 
of a decree, as to mesne profits or as 
to interest or the like have the force 
of res judicata, though the latter 
appln. be in respect of a different 
subject-matter. — S ubb.y CfiAUiAR r. 
Muthuveeran PiLi.Ai (1913), I. L. R. 
36 Mad. 553.— IND. 

PART II. SECT. 3, SUB-SECT. 1.— 
B. (b). 

p. Fact necessary to found juris- 
diction — Appearing on face of order of 
inferior court.] — A party moving for a 
writ of prohibition against an order of 
an inferior ct. is not estopped from 
denying statements of fact necessary 
to found the jurisdiction of the inferior 

j et. api>earing on the feuxe of the order 
in question on the motion. — He Bole 
(1892), 2 B. C. R. 208.— CAN. 

q. Judgment against executor by 
deJauU — Nulla bona return — Devas- 
tavit.] — An exor. who was sued did nob 
appear at the hearing, 8c judgment was 
given against him. On execution being 
issued against the goods of his testator 
a return of nulla bona was made. 
An action on the judgment suggesting 
a devastavit was therefore commenced 
against the exor. : — Held : the former 
judgment was conclusive evidence 
against the exor. as to the possession 
of assets. Sc the return was evidence 
against him that he had wasted the 
assets. — TRAVKRa v. Millet (1880), 
1 N, Z. L. R. 1.— N.Z. 

M 2 
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Sect. 3. —Effect of res judicata: Svb-sect. 1, B. (c) 
<fc (d).1 

Moore, C. P. 724 ; 3 L. J. O. S. C. P. 48 ; 130 
E. R. 362. 

Annotation : — As to (2) Rofd. Holland, v. Clark (18*12), 1 
Y. & C. Ch. Cas. 1.01. 

226. Judgment in possessory action — Not con- 
clusive In respect of real rights.] — Basset v. 
Benneit {1707), cited 3 East, 364 ; 102 E. K. 

6.30. , ^ 

AliiTwtcitioii — Dbtdt Outpiini v» Morcwood (1803), 3 pjivst. 


.‘316. 

227. Judgment disaffirming exclusive right to 
river — Second action trying same right.] — The flux 
reflux of the tide, is prinid facie evidence of a 
na^dgable river. But not absolutely inconsistent 
witli an exclusi^ right. A judgment in an action 
on the case, disafliniiing an exclusive right to a 
river, is strong evidence in another action trying 
the sanu' light. But not conclusive. — Miles r. 
Rose (1814), 6 Taunt. 705; 1 Mai's!!. 313; 128 
PI. R. 808. 

AnnoUtiion : — Mentd. ll. r. Moiitaffiic (182.')), 1 B. & C. a98. 


228. Judgment in action for use 6c occupation 
— Second action for use 6c occupation between 
same parties.] — In an action for use & occupation, 
a judgment for a former action for use & occupa- 
tion between the same parties, given in favour of 
pltf., is evidence of deft.’s having occupied, but 
IS not conclusive ; & the jury ought to take into 
their consideration all the circumstances under 
which that judgment was obtained. — Jones v. 
Reynolds (1836), 7 C. & P. 335, N. P. ; auhsc - 
quent proceedings, 4 Ad. & El. 805. 

229. Judgment in ejectment — Subsequent action 
of trespass for mesne profits.] — Doe v. Wright, 
No. 134, ante. 

Judgment as bar to subsequent proceedings by 
plaintiff.] — See Sect. 3, sub-sect. 2, B. {a), post. 


{d) Matters in Issue. 

230. General rule.] — Kingston’s (Duchess) 
Case, No. 213, anie. 


PART II. SECT. 3. SUB-SECT. 1.— 

B. (d). 

230 i. Ocnerol rule..] — Tivspass fur 
breakiuj,' & entering the south forty 
acrcH of the east lialf of lot twenty-two. 
J^leu, judgment recovered by deft, 
against nltf. & another in a former 
action of trespass brought by deft, for 
breaking & entering that part of ttie 
lialf lot lying north of the south forty 
acres, & averring tliat the trespass now 
complained of & the tn?spass com- 
plained of in tlie former action were 
committed on tlic same piece of ground ; 
which piece pltf. had contended in the 
former action formed part of the south 
forty acres, but which tiie jury in 
that action had found to lie north of 
the soutli fourty acres : — Held : a 
good pica l)y way of estoppel. — 
Lkinsteb V . Stahi.eu (18(58), 17 C. B. 
532.— CAN. 

230 ii. .]--ln an action to set 

aside a deed of assignment pltf. died 
before tlie case was ready for judgment. 
He resp. petitioned to continue the suit 
us legatee under a will <lated JS'ov. 17, 
1869. Applt, contested on the ground 
that this will had i)een revoked hy a 
later will which was contested by resp. 
as null & void. Upon that Issue the 
ct. declared the later will null & void ; 
— Held : tlie judgment was res judicata 
between the parties & final on the 
petition for continuance of tlie suit. — - 
Baptist r. Bafitst (1892), 21 S. C. 11. 
425.— CAN. 

230 iii. .] — WJicre a capias is 

based on a judgment the question of 
indebtedness as fixed by the judgment 
is chose jug'ec, & deft, is precluded from 
questioning tlie correctness of the 
amount so found to be due by hlm.^ — 
Cushing r. Fokj in (1892), Q. 11. 1 .S. C. 
512.— CAN. 

230 iv. .] — A motion will not be 

reheard where it is renewed on the 
same grounds on which it was 
previously doedded. — • Wiswklx. v. 
WALLACE (1894), 26 N. S. 11. 505.— 
CAN. 

230 V. .] — •Question excluded 

liaving been raised &, decided adversely 
in previous action between same 
parties. — Zwickkr v. Mokash (1903), 
36 N. S. It. 365.— CAN. 

230 vi. .] — ^BARHEVrn r. Cana- 

dian Bank of Commerce (1905), l 
W. L. K. 171.— CAN. 

230 vii. .] — A. brought a suit 

against B. for arrears of rent. B. 
ewimitted the siun claimed, but con- 
tended that the rent was due for a 
larger area of land than that 8i)eeiflefl 
in the plaint. An Issiio was framed 
on such conteniiou. & decided against 
B. In a subsequent suit by B. to 
have it declared that a sum of money, 


equal in amount to the smn paid on 
admission in the former suit, comprised 
the rent due on all the lands lield hy 
him under A. : — Held : such suit was 
barred as being res judicata.- — BirsHirN 
LaLL 8HOOKU1. V. C^undf.r D.vss 

(1879), I. L. R. 4 Calc. 686 ; 4 C. L. R. 

1.— IND. 

230 viii, ■ — — •.) — A husband, upon 
whom an order for maintenance of his 
wife had been made, objected to the 
payment on the ground that his wife 
was llvl ngin adultery. The magistrate, 
entertaining this objection, disallowed 
it, on the ground that the charge of 
adultery against the wife was not 
established, Th<' husband subse- 
quently again obje<!ted to the payment 
of the allowance on the same ground. 
The magistrate, entertaining the second 
objection, allowed it, & directed the 
husband to discontinue paying the 
allowance. His order was based on 
I»roof of adultery by tin* wife before 
the date of the order of the former 
magistrate : — Held : the second magis- 
trate was wrong in law in re-opening 
matters already adjudicated upon. — 
Laraiti 17. Ram Dial (1882), 1. L. R. 
6 All. 224.— IND. 

230 ix. .] — Where a final decree 

is couched in general terms, the extent 
to wliich it ought to be regarded as 
res judicMa can only' be determined 
by ascertaining what were the rial 
matters of controversy in the cause, — 
Amritehwari Dkbi V, Sbcrktary of 
.State for India (1897), I. L, Jl. 24 
Calc. 504; L. R. 24 Iiid. App. 33 ; 
1 (\ W. N. 249.— IND. 

230 X. .J — la a suit to set aside 

a decree as having been obtained 
against pltf. by fraud substantially 
the only ground relied upon was that 
the suit had been improperly instituted 
against pltf. as of full age when in 
fact ho was a minor. This had been 
decided against pltf. in earlier proceed- 
ings between the parties ; — Held ; 
the suit was not maintainable. — 
Niadar Mal r. Raunak Huhain 
(1907), I. L. R. 29 All. 608.— IND. 

230 xl. . ] — Civil Procedure Code, 

8. 144 (c) governs a cose in which a 
person seeks to set aside an auction- 
sale on the ground of fraud & on tlie 
ground that the decree-holder himself 
held a intge. on the property brougJit 
to sale. Tills i)lea had been urged 
successfully by applt. in a regolar 
suit brought by resp,, but the former 
now pleaded that the remedy should 
bo by suit & not by execution -pro- 
ceedings : — Held ; applt. cannot be 
allowed to go behind the issue decided 
in the course of the previous litigation. 
— Gaya I'rasad Mihu v. Randhir 
Singh (1906), I. L. R. 28 All. 681.— 
IND. 


230 xii. .] — A., a landlord, ten- 
dered a patta to B,, his tenant. Tlxe 
issue was raised whotlicr the patta 
tendered was proper, & the ct. found 
that it was a proper patta. Decree 
was acTCordingly given for rent in 
favour of A. A. tendered a similar 

f »atta to B, for a subsequent year, & 
L again raised a similar objection. 
In a suit brought by A. for the rent : — 
Held ; the (luostion of the extent of 
deft.’s holding was directly' & sub- 
stantially an issue in the previous suit 
& must be taken to have been heard & 
finally decided in pltf.’s favour.— 
Bayvan Naidu r. Suryanara yana 
(1914), I. L. R. 37 Mad. 70.— IND. 

230xiii. .] — In a case before the 

I’rivy Council certain facta wore ail- 
mitted as the facts on wliich the title 
to compensation under Wellington 
Harbour Board A' Corpn. Land Act, 
1882, was founded. In a siibsequent 
case before the compensation ct. it was 
admitted that the case before the l*rivy 
Council sliould bo taken to embody 
all the facts on which the title to com- 
pensation in the subsequent case was 
founded '.—Held ; it must be taken t hat 
the title was such title as w’as found by 
the I’rlvy Council to exist in the pre- 
vious case. — J oheiti i'. Wellington 
Corpn. (1886), 5 N. Z. L. R. 37.— 
N.Z. 

230 xiv. — . ) — Defender in an action 
for payment of calls created counter 
issiies of induoeiueut to purchase 
shares hy false & fraudulent repre- 
sentations on the part of pursuers & 
also that pursuer liod acted as brokere 
la the purchase had violated their 
duty & induced the purchase. De- 
fondor had previously in another action 
against him at the instance of the same 
pursuers for payment of the price of 
the same shares advanced ny the 
pursuers on his account obtained 
counter issues to the same effect, which 
had resulted in a verdict & decree 
against Jiini : — Held ; this amounted 
to rc8 judicata & proposed counter 
Issiics disallowed, — National Ex- 
change Co. V. Drkw-^ (1861), 23 Dunl, 
(Ct. of Seas.) 1278 ; 33 Sc. Jur. 641.— 
SCOT. 

230 XV. .] — In defence to an 

action by the directors of a co. for 
payments of calls avennents were 
made that the calls were not required 
for the legitimate purposes of the co. 
These matters became the subject of 
an action of reduction of the Routes 
making the calls, until the Issue of 
which reduction the action for calls 
was stayed, the parties thereto agreeing 
by minute to abide by the result of 
the action of reduction. The judg- 
ments ill the reduction was “ assollxio 
defenders from the conclusions of the 
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231 . .] — A record evidence only of what 

is in issue, & appears on the record, ought to be 
conclusive of the matter ; therefore, evidence is 
not admissible to show that any matter occurred 
at the trial not appearing on the face of the 
record. 

In order to make a record evidence to conclude 
any matter, it should appear that that matter was 
in issue, which should appear from the record 
itself (Loud Kenyon, — Sintzenickv. Lucas 

(179.3), 1 Esp. 43, N. P. 

232. .] — The rule against re-agitating 

matter adjudicated is subject generally to this 
restriction, that however essential the establish- 
ment of particular facts may be to the soundness 
of a judicial decision, however it may proceed on 
them as established, however binding & con- 
clusive the decision may, as to its immediate & 
direct object, b(i, those facts are not all neces- 
sarily established conclusively between th4 parties, 

that either may again litigate them for any other 
purpose as t/o which they may come in question, 
provided the immediate subject of the decision 
be not attempted to be withdrawn from its 
operation, so as to defeat its direct object (Knight- 
Bruce, V.-C.). — Barrs v. Jackson (1842), 1 
Y. & C. Ch. Cas. .58.^) ; 7 .Tur. .54 ; 02 E. R. 1028 ; 
on appeal (1845), 1 Ph. 582, L. C. 

Jntu)tations :■ — Apprvd. R. v. HutchlnKs (1881), 0 Q. R. D. 
ilOO. Consd. Abouloff V. Oppeuheimor (1882), 10 t,). R. D. 
295 ; ]tP Allsop & Joy’s (Jontraet (1889), oi L. T. 213 ; 
Stephcnsou v. Garnett, 11898J 1 Q. R. (J77, Apprvd. 
11. V. Ollis, [1900] 2 (j. B. 758. Consd. Bedford v. Cowtan, 
[1916] 1 K. B. 980 ; Ord v, Ord, [1923] 2 K. B. 432. Refd. 
Nelson v. Couch (1863), 15 (’. B. N. 8. 99; A.-G. v. 
I’artington (1864), 3 11. & C. 193 ; Hobbs v. Henniinr 
(1864), 17 C. B. N. S. 791 ; Finney r. Finney (1868), 
L. 11. 1 P. & D. 483 ; Spencer v. Willianis (1871 ), L. R. 2 
1*. & 1). 230 ; Priestman v, Thomas (1884), 53 L. J. P. 
109 ; De Mora v. ()oucha (1885), 29 Ch. D. 268 : Caird r. 
Moss (1886), 33 Ch. D. 22. Mentd, Hope v. Gloucester 
Corpn. (1855), 7 Do G. M. & G. 647 ; Enohin v. Wylie 
(1862), 31 L. J. Ch. 402 ; lie De Penny, De I’enny r. 
Christie, [1891] 2 Ch. 63. 

233. .] — (1) A bill in Chancery is not evi- 

dence of the truth of the facts stated in it, as 
against the party in whose name it is filed, even 
though his privity be shown, but is only admissible 
t/O prove that a suit was instituted, the subject- 
matter of it. 

(2) Scmble : pleadings in equity as well as at 
common law are not to be treated as positive 
allegations of the truth of the facts therein, for 
all purposes, but only as statements of the case 
of the party, to be admitt-ed or denied by the 
opposite side, & if denied, to be proved ultimately 
submitted for judicial decision. 

(3) The facts actually decided by an issue in 
any suit cannot bo again litigated between the 
same parties, & are conclusive evidence between 
them ; so are the material facts alleged by one 
party which are directly admitted by the opposite 
party, or indirectly admitted by taking a traverse 
on some other facts, if the traverse is found against 
the party making it. But the statements of a 
party in a declaration or plea, though for the 


purposes of the cause he is bound by those that 
are material, ought not, it should seem, to be 
treated as confessions of the truth of the facts 
stated. — B oilbau r. Rutlin (1848), 2 Exch. 
065 ; 12 Jur. 899 ; 154 E. R. 657. 

Amwtaiioiis : -A8 to (1) Consd. British Thomson-Honston 
Co. t’. British Insulated & Holsby Cables, [1924] 2 Ch. 
ICO. Reid. Richards v. Morgan (1863), 4 B. & 8. 641 ; 
Lyell V. Kennedy, Kennedy v. Lyell (1889), 14 App. t'as. 
437 ; Re Walters, Nelson v. Walters (1889), 61 L. T. 872. 
As to (2) Refd. Thomas v. Cross (1852), 7 Excli. 728 ; 
Buckmaster v. Melklejolin (1853), 8 Kxch. 634. As to (3) 
Consd. Howlett V, Tarte (1861), 10 C. N. B. S. 813 ; Ord. 
V. Ord, [1923] 2 K. B. 432. Refd. Hutt v. Morrell (1849), 
3 Exch. 240 ; Gordon v. Whltehouse (1856), 18 C. B. 747 ; 
Butler V. Butler, [1894] P. 25 ; British Thomson-Houston 
Co. V. British Insulated & Helsby Cables, [1924] 2 
Ch. 160. 

234. .] — Judgments of cts. of concurrent 

jurisdiction are evidence only where the very 
same matter comes distinctly in issue between the 
.same parties. The judgments of cts. of exclusive 
jurisdiction are evidence* whether the matter 
ari.ses incidentally or is the matter directly at 
issue (Lord Chelmsford). — Mackintosh v. Smith 
tfe Lowe (1865), 4 Macq. 913, H. L. 

A nriotat ion :^Mentd. Mackintosh r. Lord Advocate (1876), 

2 App. Cas. 41. 

235. .] — (1) The judgment of a ct. of 

competent jurisdiction is, as evidence, conclusive 
as to the matters at issue, whenevtu* the same 
matters shall be aftei'wards in question between 
the same parties in another ct. 

(2) The judgment of a county ct. as to matters 
within its jurisdiction is, by 9 & 10 Viet. c. 95, 
s. 89, of equal validity for the purposes of evidence 
with the judgment of a superior ct. although the 
county ct. may not show upon what issues or 
upon what grounds the decision was given. — 
Putters v. Allfrey (1874), Tj. R. 10 C. P. 29 ; 
44 L. J. C. P. 73 ; 31 I.. T. 878 ; 23 W. R. 412. 
Annokitions : — As (o (1) Consd. Priestman r. Thomas (1884), 

9 P. D. 70. Refd. Dover v. CMUl (1876), 45 J.. J. Q. B. 
462. 

236. .] — Concha v. Concha, No. 258, 

post, 

237. .] — The estoppel is an estoppel only 

so far as regards all matters necessary to be 
decided in the suit, is a proposition which applies 
not merely to estoppels in rem, but also to estoppels 
inter partes (Chttty, J.).— -Rc Allsop & .Joy’s 
Contract (1889), 61 L. T. 213. 

AnnoUUion : — Refd. Ord v. Ord, [1923] 2 K. B. 132. 

238. .] — ^Baijlantyne v. Mackinnon, No. 

208, post. 

239. .] — Three several arts, of partnership 

for carrying on the business of dentists, entered 
into by two persons named OlitTord with pltf. in 
the first action & defts. in the other two actions, 
all contained a provision that if either partner 
should be guilty of “ professional misconduct ” 
the other partner should be at liberty to give 
notice in writing determining the partnership. 
The General Mescal Council, acting under the 
powers of the Dentists Act, 1878 (c. 33), made an 
order directing the registrar to strike the Cliffords’ 


®<5tlon as laid ” : — Held ; on a fair 
interpretation of the interlocutor the 
jud^rment was one of absolvitor on the 
merits in the sense of the minute & 
inquiry into the merits of the action 
for calls was .'thereby excluded. — • 
Glasgow, Auidrie & Monklands 
Junction Ry. Co., v. Drew (1861), 23 
Dunl. (Ct. of Sess.) 835 : 33 He. Jm. 
443.--SCOT. 

230 xvi. — — .] — firm of contrac- 
tors, who had constructed works for a 
ry. 00 . & had received payment of 
the contract price, brought an action 
against the oo. conoludiug for pay- 
ment of an additional sura. Defenders 


wore assoilzied. 

Thereafter the contractor sought 
to invoke an arbitration clause oon- 
talnod in the contract, & lodged a 
claim with the arbiter therein named 
for a sum made up of substantially 
the same items as bad been the subject 
of the petitory action. The railway 
CO. having brought an action to inter- 
dict the arbitration from proceeding 
with regard to these items : — Held : 
as the items claimed in the arbitration 
wore included in the action, & as the 
question litigated & decided there was 
whether those items were due, the 
media condiidendi in the action & the 


arbitration were the same ; & that, 
accordingly, the plea of res judicata 
was wen founded, & excluded the 
jurisdiction of the arbiter. — Glasgow 
& South-Western Ky. Co. v. Boyd 
& Forrest, [1918] 8 . C. 14.— SCOT. 

r. Actions may differ in 

form .] — The defence of res judicata 
is not defeated by the foot that the 
action differs in form from the previous 
action if the matter in issue is the same. 
Thus a decision on a claim for damages 
for trespass may be res judicata to a 
claim for use & occupation. — Wol- 
FAARDT V. Colonial Government 
(1899), 16 8 . C. 250.— S. AF. 
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Fsect. ^.— Effect of res judicata: Stib-sect, 1, B, 

id).] 


names oil' tlie register of Dentists, on the ground 
that they Jiad been guilty of conduct “ which was 
infamous or disgraceful in a professional respect ” 
within the words of the Act. Pltf. in the first 
action A defts. in the other two actions thereupon 
gave notices determining the partnei'ship. These 
three actions weic brought to determine the 
validity of the notices. The Order of the Medical 
Council was tendered in evidence: — Held: (1) 
(Cozens Hakdy, M.R. IIttckley, L..T.) the 
order was admissible as prlnui facie evidence of 
the fact that the (’lillords were guilty of acts 
“ infamous or disgraceful in a professional sense,” 
Ac there being no rebutting evidence, that fact 
was proved; (2) (Corell Barnes, P.) the order 
was admissible as evidence & conclusive evidence 
of the fact t hat defts.’ names had been erased from 


the register by order of the council, Ac might be 
admissible against defts. for some purposes other 
than the truth of the fact of misconduct to show 
the grounds upon which it was made, Ac that there 
was otht'r suflicient evidence that tfle (Cliffords 
had been guilty of professional misconduct. 

(d) A judgUKuit in. rem has been defined to be 
an adjudication pronounced upon the status of 
some particular subject matter by a tribunal 
having comj)etent authority for that purpose ; A 
there is authority for the proposition that in certain 
judgments in rem the judgment or order is con- 
clusive against all the world, not merely for the 
immediate purpo.se thereof, but as to the existence 
of the ground on which the ct. purposes to decide. 

. . . The authorities however seem to me only to 
deal with the use or cilect of the judgment in 
question upon which the judgment is conclusive 
for its proper purpose or object, A not with regard 
to other issues ^toREij. B.vhne.s, P.). — Hiel v. 
CUFFOIID, Clifford v. Timms, Olifi-'ord v. 
Phillips, [1907] 2 Ch. 230 ; 70 L. J. Oh. 027 ; 97 
L. J , 20() ; 2.3 T. L. R. (>01, 0. A. ; affd. on other 
grounds, [1908] A. 0. 12, 15, H. L. 

Annotations As to Cl) Reid. Bird v. Keep (1918), 118 
[i‘9i4j Y-'r Institute of 1‘atont Agents, 


240. .]— Habriman V. Habriman, No. 

8, ante. 

241. .] — Jones v. Lewis, No. 219, ante. 

242. Judgment against parishioner for not 
setting out tithes in kind — Suit by parishioners to 
establish modus in lieu of tithes.] — Bill for a 
modus, etc., deft, pleaded a verdict A judgment 
obtained by him in an action of debt against deft. 
R. for not setting forth titles etc. A plea was 
allowed. — B luck v. Eeliot (1073), Cas. icmj). 
Pinch, 13 ; 23 E. R. 8. 

Compare Nob. 254, 273, post. 

243. Judgment in ejectment — Suit to discover 
title.] — Bill to discover a title, deft, pleads two 
verdicts, A judgment obtained in ejectment by 
his father, A a writ of possession under which he 
claims ; A the plea was allowed. — P itt v. Hiee A 
Broadway (1073), Cas. temp. Pinch, 70 ; 23 E. R. 
37. 

244. Judgment against plaintiff’s title — Suit to 
discover title.] — Bill to discover a title A deed ; 
deft, pleads a conveyance from pltf. himself, A a 
verdict at law obtained against pltf.’s title upon 
a full evidence. — IIeleam v. Grave (1075), Cas. 
temp. Pinch, 205 ; 23 E. R. 112. 

245. Judgment that leases void — Suit to supply 
defective execution of power to make leases.] — 
Bill to supply a defective execution of a power to 
make leases, etc. Deft, pleaded, that on a special 
vmrdict at law, judgment was given, that the 
leases were void ; the plea was held good, A the 
bill dismissed. — Tempee v. Baltinglass (Vis- 
countess) (1677), Cas. temp. Pinch, 275 ; 23 E. R. 
151. 

246. Decree for foreclosure —Suit to redeem.] — 

To a bill to be let in to redeem alleging that the 
money due on the mtge. was greatly overpaid by 
the perception of the rents of the mortgaged 
premises, a plea of a decree for a foreclosure 
signed A inrolled under which the premises had 
been absolutely foreclosed was allowed. — M ai.lock 
V. Gaeton (1735), 1 Dick. 65 ; 3 P. Wms. 352 ; 21 
E. R. 192, L. C. 

Annotation: — Mentd. Kolsall v. Kulwall (1834), 2 My. & K. 

409. 

247. Unsuccessful suit by second incumbrancer 


243 i. Judgment in ejf.ctmetdSuUio 
discover title.] — Althonjfh a judguieut 
in an action l(»r cjcctnicut may nut, 
always civatc an cslotipol, it docs so 
wUcM-c (,1a! title to tlai laud itself it 
the penuaiKiut right of possession have 
been tried & deterniim!d. —Dominion 
Trust (Jo., l/ro. v. Mastkuton (1914) 
20 B. (’. 11. 20 1). I.. \L 30.',.-^ 

CAN. 

. l)fniuloftitlc.\--A judgment 

in (‘jocLnitiiit for part of the prcriUHOS 
IS ail estoppel against deft.’s denial of 
pltf. 8 interest in such portion. — Doi'' 
V. Eanob (1852), 0 U.(\ k. 670.— CAN, 

t. Bastardy ijroreedings.] — -In a, 
compialut before justices u.gaiust the 
putative father for maiutaiuauce of an 
illegitimate child former orders made 
against the father for mainteiiaiico 
oven though such orders are bad, are 
an estoppel against the alleged father 
denying that he was the father. 

Whore two maintenance orders were 
obtained against thi! father by the 
child 8 niother, & a third was aftci- 
wards obtained against him by the 
father of the mother (she then being 
dead) the parties aie the same, & the 
two former orders can bo adduced as 
res jiidxcata at the application for the 

a. Order of court of revision-— 
Assessn^nt of property .] — A person 
assessed for property exempt from 
taxation, who has appealed to the ct 
of revision, is bound by their decision! 


V. Londo.n Cvi'Y (1806), 20 
U. C. B. 263; afTd.. 28 U. C. H. 4.57. 

—CAN. 

b. Order in interpleader action.] -- 
Bitf., u division ct. bailiff, having 
seized a quantity of wheat under a 
warrant of tixecution against one P. 
which deft, claimed, an interpleader 
summons issued, & on its return was 
adjourned with leave to deft, to file 
his claim in fifteen days. Aftcinvards 
the case came up for final hearing, when 
the judge made this order, “ the 
claimant not having put in his claim 
or complied with the order above 
made; is barred, & is ordered to pay the 
ill fifteen days.” Pltf., as such 
bailiff, thcieupou brought this action 

J^yover the wheat, which deft, had 
obtained possession of pending the 
summons ; — Held : the minute so 
made by the judge in the Interploadijr 
issue vvas equivalent to stating that 
tnc claim was dismissed, & was ftnal & 
conclusive upon deft., & that ho could 
not be beard to say that the bailiff 
had not seized tho wheat.— H untku v. 
Vanstone (1882), 7 A. it. 750.— 


Guesfmn of warranty.]— In an actic 
tnc division ct. against the now i 
on notes given by him for the price 
machine, the question of tho warn 
was tried, & decided against the 
: the matter weuj 
& the judgment In 
til vision ct. was therefore a good 


fence, by way of ostoppol, to tho present 
action. — Radford v. Merchants’ 
Bank (1883), 3 O. R. 529; 3 S.C. R. 
366.— CAN. 

d. Mortgage decree. — Subsequent in- 
quiry as to order of liability of several 
defendants — Defendants estopped from 
de.rming priority of plaintiff's mortgage,] 
— The usual mt^. decree with a 
reference as to encumbranoes was 
made. Subsequently tho master made 
a report finding that the pltf. & certain 
of tno defts. had encumbranoes upon 
tho whole land. This was not appe^ed 
from. Afterwards an order was made 
referring it to the master to inquire 
whether as between themselves any 
one or more of the defts. wew or were 
entitled to be relieved from tho pay- 
ment of pltf.’s mtge., & to fix the 
order of liability : — Held : defts. were 
estopped from denying tho priority 
of pltf.’s mtge. — Ren WICK v. Berry- 
man (1886), 3 Man. L. R. 387.— CAN. 

•. Injunction in action for in- 
fringernent — Subsequent infringement — 
Defendant estopped from denying vaUdity 
of patent— -Or former infringement.}— 
IHtf., in 1876, patented ImproveinentA 
in tho mariners* compass, tho chief 
features of which were an exceedingly 
light compass card. In 1885, dd;t., 
who had previously patented certain 
improvements of tho marinej^’ com- 
constructed a compass card. Sc 
sold the same, admittedly an infringe- 
ment of pltf. *8 patent, sc proceedings 
having boon commenced oonsented to a 
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for foreclosure — On ground that deed of first In- 
cumbrancer void — Suit by mortgagor against first 
Incumbrancer for redemption.] — A second incum- 
brancer filed a bill in Grenada, to which the 
mtgor. & first incumbrancer were parties defts., 
impeaching one of the deeds under which the first 
incumbrancer claimecj, & praying that the equity 
of redemption of the mortgaged premises might 
be sold. By a decree made in that suit, the ct. in 
Grenada declared the impeached deed void, the 
effect of which was to reduce considerably the 
claim of the first inciunbrancer ; he, therefore 
appealed from that decree to the Privy Council, 
who reversed the decree of the ct. in Grenada, & 
established the deed in question. Before that 
suit was finally concluded, the mtgor. filed a bill 
here against the first incumbrancer for redemption, 
praying that the same deed might be declared 
void, which had been affirmed by the Privy 
Council : — Held : he was concluded by the decree 
of the Privy Council from raising, in a new suit, 
the question as to the validity of that instrument. 

If a subsequent incumbrancer in this country 
files a bill for redemption of the prior incumbrancer 
& foreclosure of the mtgor., who are both parties 
defts., & in that suit the debt of the prior incum- 
brancer is established at a certain sum by the 
decree of the ct., it cannot be argued, that the 
mtgor. is not bound by that decree as to the extent 
of the debt of the prior incumbrancer, so long as 
the decree remains unimpeached. In the West 
Indies the relief given to a mtgee. is not fore- 
closure, but a sale of the equity of redemption ; & 
such was the nature of the suit in Grenada. But 
the form of relief can make no diilerence in the 
principle, that the mtgor., being deft, in the suit 
in the same interest with pltf., the subsequent 
incumbrancer, must be equally bound by the 
decree which establishes the amount of the debt 
of the first incumbrancer (Leach, M.R.). — Far- 
QUHARSON V. Seton (1828), 5 lluss. 45 ; 38 E. R. 
944. 

Annotations: — Reid. Cottluffham v. Shrewsbury (1843), 3 
Hare, 627 ; Henderson v. Henderson (1843), 3 Hare, 
100 ; Green v. Pledger (1844), 3 Hare, 165. 


248. Judgment that rent payable annually to 
trustees— Subsequent action for use & occupation 
— Tenant estopped from disputing landlord’s title 
to rent.] — Parochial trustees, under the authority 
of a local Act had built a workhouse on lands 
belonging to charity trustees in the same parish, 
& in 1821 disputes arose between the two sets of 
trustees, as to whether any rent was payable 
therefore, & the question was brought before the 
Master of the Rolls by an gimicable suit in 1821, 
who decreed that a certain rent should be paid by 
the parochial trustees, which was accordingly 
paid till 1833: — Held: (1) use & occupation 
might be maintained for the rent in arrear from 
1833, as the decision of the Master of the Rolls 
was binding upon the parties ; (2) the trustees 
were estopped from disputing the title of the 
charity trustees to demand the rent for the next 
year, in an action for use & occupation. — Ai.lason 
V. Stark (1838), 9 Ad. Sl El. 255 ; 1 Per. & Dav. 
183 ; 1 Will. Woll. & H. 719 ; 3 J. P. 178 ; 112 
E. R. 1208 ; sub nom. Allison v. Stark, 8 
L. J. M. 0. 13. 

Annotations : — As to (2) Refd. Gowldsworth v, 

(1843), 11 M. & W. 337. Generally, Mentd. Boo d. 

Norton V. Webster (1840), 4 Per. & Dav. 270 ; Doe d. 

Edncy v, Bonham, Doe d. Ednoy v. Billett (1845), 7 Q. B. 

976 ; Deptford Churchwardens v. Sketemoy U847), S 

Q. B. 394 ; Cornish v. aeife (1864), 11 L. T. 608. 

Compare No. 228, ante. 

249. Decree treating annuity as valid — Action 
to set aside annuity.] — Grantor of an annuity had 
admitted, in his answer to a bill in Ch., that the 
annuity was a subsisting charge on his estates, & 
the decree & proceedings in the suit had treated 
the annuity as valid. In those circumstances, 
grantor’s devisee was restrained from proceeding, 
at law, to set aside the annuity for want of a 
memorial. — Roberts v. Madocks (1843), 13 Sim. 
549 ; 60 E. R. 213 ; affd. (1845), 6 L. T. O. S. 185, 
L. O. 

250. Unsuccessful summons for prohibition — 
On ground that hereditaments of greater value than 
twenty pounds — Subsequent action in county court 
— Defendant estopped from disputing value of 


perpetual injunction. In 1888, deft, 
constructed another card resembling 
pltf.’s in some respects, but diflorlng 
in others, but the same combination 
of results were obtained in both cards, 
thought not in the same degree. Pltf. 
charged defts. now compass card as a 
fresh infringement & a breach of the 
injunction, & moved for an attach- 
ment : — Held : deft, was estopped by 
the injimotion from (luestioning oitluir 
the vfididity of the patent or the fact 
that his previous card was an in- 
fringement. — Thomson v, Moork 
(1889), 6 11. P. C. 426.— CAN. 

f. Acquiescence in judoment,] — In 
an action cn homage between M. & 
B. a surveyor was appointed by the 
superior ct. to settle the line of division 
between the lands of the respective 
pai-ties, & his repoit, indicating the 
position of the boundary line, was 
nomologated, & the ct. directed that 
boundaries should be placed at certain 
points on said line. M. appealed from 
that judgment to the ct. of Review on 
the groimds that the report gave B. 
more land than ho elaimed & that the 
line shoidd follow the direction of a 
fence between the properties that hod 
existed for over thirty years. The ct. 
of lleview gave effect to this contention 
& ordered the boundaries to bo placed 
according to it, in which judgment both 
parties acquiesced & another surveyor 
was appointed to execute it : — Held : 
the judgment of the ct. of Review 
in which the parties acquiesced was 
chose jughe between them. — Mkrcikr 
V. Barrkttk (1896), 25 S. C. R. 94. — 
CAN. 


g. .] — A tenant of a piece 

of ground in natural pasture at entry, 
the term of removal from which was 
stipulated to bo Whitsunday having, 
under a permission in his lease brought 
into cultivation during the currency, & 
having acquiesced in the refusal of 
a bill of suspension of a decree of 
removing as at Whitsunday : — Held : 
the refusal of the bill of suspension 
formed res judicata as to his claim, so 
far as founded on the lease. — B laiu v. 
Lyall (1826), 4 Sh. (Ct. of Sobs.) 365. 
—SCOT. 

h. Motion of Croion for extension 
of time to appeal.] — ^At the trial judg- 
ment was given for the suppliants, & 
the order for judgment was duly 
entered. An application by the Oown 
to extend the timo of appealing from 
the judgment was refused. After 
passing of Supremo Ct. Amendment 
Act, 1897, the Crown gave a now notice 
of appeal : — Held : the former decision 
had Anally determined the rights of 
the parties, & the appeal should be 
quashed. — Koksilah v. R. (1897), 5 
B. C. R. 600.— CAN. 

k. Habeas corpus.] — A person con- 
Aned or restrained of his liberty is 
now limited to only one writ of habeas 
corpus with a right of appeal to the 
ot. of appeal, whoso judgment which 
might have boon appealed against 
becomes Anal & conclusive, & may be 

S loaded as res judicata. — Taylor v. 
corr (1899), 30 O. R. 475.— CAN. 

1. Judgment leaving matters in 
statu quo.] — When the full ct. varied 
the judgment of the trial judge dis- 


missing an action to “ adverse ” a 
minhig claim, by expressly excepting 
from the judgment “ any declaration 
affecting the title of either party to 
their respective mineral claims,” the 
parties wore, by implication, loft In 
the same position as they stood before 
the action was brought, & therefore 
the subject-matter was not res judicata. 
— Dunlop v. Haney (1900), 7 B. C. R. 
307.— CAN. 

m. Confession of judgment.] — A 
confession of judgment for a portion of 
tlio amount claimed is a judicial 
admission of plif.’s right of aetion & 
constitutes complete proof against tho 
party making it. — Citizens Light & 
Power Co. v. St. Louis Town (1904), 
34 S. O. R. 495.— CAN. 

n. Order dismissing opposition — 

On default of giving security.] — In pro- 
ceodinM for the sale of lands under 
execution, opplts. Aled an opposition 
to secure a charge thereon. On failure 
to give security as required the opposi- 
tion was disinissed, & the judgment 
dismissing the opposition was aflarmed : 
— Held : the judgment dismissing tho 
opposition on default to fumteh the 
required seourity was chose iugee. — 
Fontaine v. Payette (1905), 36 

8. C. R. 613.— CAN. 

o. Action to recover possession — 
Question of iiUe not decided.] — ^In a 
suit to recover possession of certain 
land, where it appeared that there had 
been a previous suit between the same 

E arties with respect to the same land, 
1 which the then pltfs. sought to have 
their possession conArmed, & that In 
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Sect. S.—Effed of res judicata: Sub-sect. lyD. {d) 

hereditaments.]- -Pltf. liaving sued in a county ct. 
to recover possession of certain hereditaments, 
deft, applied at Chambers for a prohibition, on 
the ground that the annual value thereof was 
greater than £20 ; judge dismissed the sum- 
mons, & deft, did not appeal from his decision. 
At the trial of the action the judge of the county 
ct. refused to receive' evidence from deft, that the 
hei*e(1itaments were of greater value than £20 a 
year, & he gave judgment for pltf. : — Held : the 
decision of the judge of the county ct. was right ; 
for by the dismissal of the summons the value of 
the hereditaments was conclusively ascertained 
for the purposes of the action, wliich therefore 
must be assumed to be within his jurisdiction. — 
Symons v. Pees (187(5), 1 Ex. D. 410 ; 25 VV. R. 
110. 

251 . Judgment that will forged — Suit for revoca- 
tion of probate — Party estopped from denying 
forgery.] — In an action in the Probate Div. T. & 
(. 1 . propounded an earlier & P. a later will. The 
action was compromised, & by consent verdict 
judgment were taken for establishing the earlier 
will. Subsequently P. discovered that the earlier 
will was a forgery. A: in an action in the Ch. Div., 
to which T. A: G. were parties, obtained the 
verdict of a jury to that effect, & judgment that 
the compromise should be set aside. In another 
action in the Probate Div'. for revocation of the 
probate of the earlier will : — Held : T. Ac G. were 
estopped from denying the forgery. — PiiiESTMAN 
V. Thom,\s (1884), 0 P. D. 210 ; 53 E. .1. P. 109 ; 
51 L. T. 843 ; 32 VV. H. 842, 0. A. 

AniioUiti(m& : — Coosd. Poult on v. Adjustable Cover Sc Boiler 
Block Co., [1908] 2 Ch. PlO. Befd. Re, Owtraiu, MaiBbali 
r. Edelston (1884). 50 h. T. 592 ; Cole r. Lanfirford, [1898] 
2 Q. B. :i(i : Wyatt r. 1 'aimer (1899), 8(» L. T. G,'19 ; Bli-ch 
V. Birch, [1902] P. 02. 


252. Unsuccessful summons by mortgagees for 
payment out of money In court — Summons by 
mortgagor for payment out.] — Testator, who died 
in 1878, by his will gave his residuary real & per- 
sonal estate to trustees upon trust for conversion 
at then discretion & for division between liis four 
children equally. The trustees in the exercise of 
their discretion retained unconverted certain real 
property in which testator had an estate jner 
auire vie, & treated it as forming part of testator’s 
residuary estate. In Oct. 1889, two of the 
children mortgaged their interest in this real 
property & “ the proceeds thereof.” In .July, 
1890, At again in January, 1905, the trustees paid 
into ct. certain moneys representing the shares of 
the mtgors. in the rents & profits of such uncon- 
verted real property. No part of the principal 
money secured by the mtge. or any interest thereon 
had been paid, nor had any acknowledgment 
been giv'en, A: no steps had been taken by the 
mtgees. in respect of their mtge. until 1905, when 
they took out a summons for payment out to them 
of the moneys in ct. The summons was dismissed 
by the master in chambers, A there was no appeal . 
In 1900, by summons, to w'hicli the mtgees. were 
made resps. the mtgoi*s. asked for the payment 
out to them of the moneys : — Held : fifG'ir the 
mtgees.’ smxunons claiming the moneys in ct. 
had been dismissed, & there having been no appeal, 
the matter was res judicata. — Re Hazeldine’s 
Trusts, [1908] 1 Ch. 34; 77 L. J. Ch. 97 ; 97 
E. T. 818 ; 52 Sol. Jo. 29, f!. A. 

AnnotationH : — Mdntd. Re Fox, Brooks v. Marslon, [1913] 

2 Ch. 75 ; Re Withaiu, Chadbuvu r. Wlnfleld, [1922] 2 Ch. 

413. 

253. Judgment that gifts by devise of annual 
sums void — Suit for declaration that devise void.] — 

Applt. petitioned to have it declared that the 
devise A gifts contained in a certain clause of 
testator’s will were void, A that, the lands com- 


that suit the lower ets. had decided 
the case both on the quostiou of title 
Sc of possession, but on special appeal 
the high ct. had dealt only with the 
(mestion of possession, & in dismissing 
the appeal liad Jiot gone into the 
question of title, Sc the deft, in that 
suit subsequently sutnl to recover 
possession of t he land ; — Held : the 
question of title was still open between 
the pailies, & had not been heard & 
llnally decided by a ct. of competent 
jurisdiction in a former suit, — G cnga- 
BIHHKN BHti(JCT f. llOGHOONATH ().JAH 
(1881), I. L. Jl. 7 Calc. 381 ; 9 C. L, B. 
34.— IND. 

p. Behrpen eo-(lcfctulanis.]~\\hcvc 
mi adjudication between the defts. 
is necessary to give the appropriate 
relief to pltf., the adjudication will 
be judicata, between the defts. as 
well as between pltf, & defts. But 
for this eftoct to arise, thei'o must be 
a conflict of interest between defts. Sc a 
judgment defining the real rights Sc 
obligations of defts. inter sc. — Uam- 
OHANDHA NARAYAN V, NaRAYAN 


■ ] — Bltfs., as 


-J * purcuaHorfi 

a share of an estate, sued to iticc 
their share of the rout of cer 
tenures held in that estate by di 
Defts. denied being in possession 
alleged. Another co -sharer in 
same estate had previously brougl 
suit against defts. for the rent of 
same tenures, & in that suit pltfs, 
other CO -sharers of the estate were ni 
oo -defts., & the decision in that 
was that defts. were in possession 
Hdd : the decree in the former 
was not a res judicata. — Suren 
Nath Pal Chowdhby v. Bro.to n 
Pal Chowdhry (1886), l. l. it 
352 - 


r. .} — A judgment in a pre- 
vious suit is not res judicata as 
between co-defts., so as to bar a subse- 
quent suit brought by one of them, 
uidess there w'as a conflict of interest 
bctwc'Cn them & the judgment deter- 
mines the real rights 8c obligations of 
defts. infer sc. — Balambhat r. Nara- 
YANUBAT (1900), 1. L. B. 25 Bom. 7 4. — 
IND. 

s. .] — Where an adjudication 

b(!twecn defts. is necessary to give 
the appropriate relief to pltf,, the 
adjudication will be res Judicata 
between defts, as well us Ixitween pltf. 
Sc defts. But for this effect to arise 
there must be a conflict of Intoi-est 
between defts. & a judgment defining 
Ui(! real rights Sc obligations of defts. 
inter sr . — ClIAjJir r, Umrao SiNGH 
(1900), 1. L. B. 22 All. 386.— IND. 


1 ruwiiuju 


s. 1,3, lines not preclude the decisio 
upon any issue from operating as ri 
judicata merely because the issue 1 
raised as between co-defts., if th 
matter Involved was directly Sc sul 
stantially in issue in a former suit ( 
the other necessary conditions ai 
satisfied. The words “ between tt 
same parties ” In sect. 13 qualify nt 
only the words “ former suit,” but tt 
whole expression In Issue in a form( 
suit.” — M angnikami’.Syed Muhamma 
Mehdi Hosskin Khan (1904), J. L. 1 
31 Calc. 95 ; 8 C. W, N. 30.— IND. 

a. .] — An adjudication b 

tween co-defts. in a previous suit on 
point actively contested between then 
operates os res judicata in a subsequoi 
suit between them, in which they ai 
arrayed as pltf. & deft.— K andiyi 

Chandu V. Calicut Zamori 
( 190o), I. L. K. 29 Mad. 515. — IND, 

b. .] — A decision In a pr 

vious suit on a matter i-aised 


acl.ively cont<\s(cd between co-defts. in 
such suit will operate as res jiulicata 
in a subsequent suit in which co-defts. 
are arrayed as pltf. Sc deft. — VusuK 
SSahib r. DuHOi (1907), 1. B. B. 30 
Mad. 417,— IND. 

0 . .]— In order that any 

decision between co-defts. might 
operate as res judicata in any subse- 
quent suit between them, it is nei^essary 
to establish that there was a conflict 
of Interests among defts., Sc that there 
was a judgment defining the iisal right 
Sc obligations of defts. inter se,- -Hari 
Annaji c. Vasuhkv J.vnaruan (1914), 
1. L. B. 38 Born. 438.— IND, 

d. .] — A decision as between 

co-defts. cannot be res judicata under 
Code of Civil ITocedure, s. 11, unless 
it was necessary to decide an issue 
between them in order to grant relief 
to pltf. — M uhammad Ahmad v. Zahuk 
Ahmad (1922), I. L. B. 44 All. 334.— 
IND. 

®. .] — Where an adjudication 

betvvoiin defts. is necessary to give 
the appropriate relief to pltf. the 
adjudication will lie reJi judicata 
between defts. as well as between 
pltfs. Sc defts. But for this effect to 
arise there must be a conflict of 
intorosts between defts. & a Judgment 
defining the real rights & obligations 
of the defts. inter se. — Mkhra r. Dkvi 
Ditta Mal (1921 ), 1. L. H. 2 Lah. 88.— 
IND. 

f. JuduTuent based on oath of 
party.] — An adjudication by a ct. on 
an oath made by one of the parties to 
the suit would make the matter or 
issue covered by the adjudication res 
judicata in a subsequent litigation 
between the same parties. — S anyasi 
BAR rrYAt?. Abtaswako (1913), 1. L. lb 
38 Mad. 287.— IND, 

g. Judyrnenl on two 
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Part IL- Estoppel by Matter of Record. 


prised therein tfe the income thereof being undis- 
posed of belonged to testator’s next of kin. It 
appeared that in 1872 the ct. in a suit relating to 
the same will had declared the said gifts to be 
void <fc that they “ fell into the undevised r(isidue 
of testator’s estate ” ; that thereafter the gifts 
which were of annual sums were paid to testator’s 
next of kin with the assent of all parties interested, 
& that in 1891 in another suit relating to tlie same 
clause the ct. had declared that defts., who 
included the trustees of the will, were estopped 
from contending that the said annual suras were 
not wholly undisposed of ; — Held : the decision 
of 1872 as to the true construction of the clause 
applied to the corpus of the property comprised 
therein was not limited to the gifts of the annual 
sums & was rea judicata against the claim of 
resps., the residuary legatees. — Bad All Bee v. 
Habib Meuican Noordin, [1909 J A. C. 015 ; 78 
L. J. P. C. 101, P. C. 

Annotation : — Refd. Long v. CJowlett, [1923] 2 Ch. 177. 

Judgment as bar to subsequent proceedings by 
plaintiff.] — See Sect. 3, sub-sect. 2, B. (/j), poat. 

(e) Matters 7iol in Issue. 

254. General rule.] — To render the matter of 
a judgment res judicata, so as to make this a valid 
plea, it is necessary not only that the subject & 
parties, but that the grounds of judgment, or 


media corwludendi, should be the same. Thus, 
where one had granted a general obligation, for 
the purpose of indemnifying others, to pay certein 
debts stated in a list referred to by the obligation 
after the death of the grantor, the Ct. of Session 
& House of Peers decided, that the obligation 
being of a moveable nature must affect the jus 
relict a\ It was afterwards found that a personal 
bond of corroboration, with interest penalty, 
for payment of one of the debts in the list, had Ixien 
given to the creditor himself by the ^antor of the 
general obligation of indemnity, which bond was 
unsatisfied at the grantor’s death : — Held : as the 
previous judgments had been pronounced solely 
with reference to the general obligation, the par- 
ticular bond, though produced in process, not 
having been attended to, the question as to this 
debt was still open upon this new ground. — ■ 
Graham v. Maxwell (1814), 2 Dow. 314 ; 3 

E. B. 878, IT. L. 

255. .] — In aiipeUate proceedings interest 

ujion the accumulated sum of principal & interest 
is chargeable on the debtor from the date of a 
judgment in the Ot. of Session to the date of the 
judgment in the Ct. of Appeal, although resp. has 
obtained an inhibition against the lands of applt. 
before the date of the original judgment. Where 
a matter is, by the pleadings, specifically made the 
subject of demand, & the judgment is general for 


Where finding o.i one would suffice.] — 
Where a judgment is based on the 
fludinga on two issues, the ttudiugs ou 
both the issue will operate res 
judicata, though the finding on only 
one would be sufRcient to sustain the 
judgment. — V encatakaju r. Haaia- 
NAMMA (1913), 1. L. H. 38 Mad. IdH. — 
INO. 

h. Civil Procedure ('ode, 1908, 
». 11 — Not ejchaustive .] — Code of (Jivii 
I’rocedure, 1908, s. 11, is not exhaus- 
tive ot the circurnstanees in which an 
issue is res judicata. — Hook v. Hk.v- 
OAL Adaiinistratok-Gknkral (1921), 
I. L. It. 48 Calc. 499.— IND. 

k. Judgment as to genuineness of 
will.] — ^A competition for the office of 
e.N;or. arose between the next of kin 
& the party nominated “ sole oxor. & 
universal legatory ” in a document 
which he aUegod to be a holograph 
testamentary writ, but which the next 
of kin alleged to be forged. It was 
found that the document was not the 
genuine writing of docoased, & the 
next of kin wore preferred. In an 
action by the ropnisontatlve of the 
same party against the ne.xt of kin as 
exors. dative, founded on the same 
document, & concluding for payment 
to him as “ universal legatory ” of the 
whole movable estate of deceased : — 
field : the judgment in the prior 
litigation was res judicata. — Anukksox 
V. Gii.i. (1860), 23 Dunl. (Ct. of Sess.) 
250 ; 33 Sc. Jur. 111.— SCOT. 


PART II. SECT. 3, SUB-SECT. 1.— 
B. (6). 

264 i. General rule.] — Declaration, 
first & second counts for perming back 
water ou pltf.’s land. Deft, by his 
plea set up the consent Sc acquiescoiuio 
of pltf.’s ancestor under whom pltf. 
claimed. Pltf. replied that a former 
action had boon brought by luir against 
deft, for a similar penning bock of the 
water ; that deft, had filed his bill 
to restrain that action, & had in that 
bill alleged the same matter’s now 
alleged in the plea, which bill was dis- 
missed. Rejoinder, that the ot. of 
ohanoery gave no judgment in lespeot 
of matters in the plea, but dismissed 
the bill in respect of other matters : — 
Held : on demurrer, rejoinder good. — 
Dban V. Gray (1872), 22 C, P. 202.— 
CAN, 


254 ii. . j — N oiu awasag a Coui*n. 

V . Hamilton Sc Nor'iii Wkstkrn Ky. 
Co. (1888), 16 A. 11. 52.— CAN. 

264 ill. .] — Aflnal judgment set- 
ting aside an intervention to a seizuiv 
of the dividends of bank shares 
founded upon an allegation that such 
dividends formed part of a substitution 
is not res judicata as to the corpus of 
said shares nor as to the dividends of 
other shares claimed under a different 
title, — Muir r. Carter, Holmes r. 
Carter (1889), 16 8. C. K. 473.— CAN. 

254 iv. .] ~Dkix)Rme r. CussoN 

(1897), 28 8. C. It. 66.— CAN. 

254. V. .]— A person whoso in- 
dorsement on a promissory note has 
been forged is not estopped from deny- 
ing his signature by the fact that bo 
had allowed judgment to go against 
him by <b!fault lu a previous action 
bj’ the same jdtf. on an indorsement 
of his name on a prior promissory note 
forged by the same person, although 
the forger negotiated the second note 
after such judgment. — 8 imon v. Sin- 
( LMR (1907), 17 Man. L. It. 389. — 
CAN, 

254 vi. - - — In an action for 

damages fei’ criminal conversation, 
deft, pleaded that tlie matter was res 
j udicata. 

The judgment in the former action 
had decided that the common law 
action for criminal conversation did 
not exist in the oolony : — field : the 
former judgment was not on the merits 
of the issues raised in the action com- 
menced by pltf. after action for 
criminal conversation had boon revived. 
— Mitchell v. Lemm (1910), .5 Hong 
Kong, L. It. 140.— HONG KONG. 

254 vii. .] — A mere statement 

of an alleged rate of rent in a 

S lalnt in a ixmt-sult in which an ex p. 

oci'eo has been obteinod is not a 
statement as t<i which it must be held 
that an issue within Civil Procedure 
Code, 8. 13, was raised between the 
parties, so that deft, is concluded upon 
it by such decree. — Modhusudun 
S iiAu.v Mundul V . Brae (1889), 
I. L. K. 16 Calc. 300.— IND. 

254 viii. .] — ^After dissolution of a 

certain partnership, two separate suits 
were brought in 1889 by different part- 
ners for specific sums of money due to 
them, &, in the alternative, for such 
other aniount as might be found due on 


an adjustment, of accounts. The Mimsif 
appointed an Amoen, who examined 
the accounts Sc ascertained the I'cspec* 
tive claims of the partners, & pltfs. 
in those suits obtained decrees ou the 
basis of the Ameen’s adjustment of 
account. The present suits wore 
brought in 1891 by ccrteiii other 
partner's, who were defts. in the suits 
of 1889, ou the allegation that the 
partnership account hai been already 
adjusted by the Aineen appointed in 
the suits of 1889, Sc that the debts Sc 
dues of all parties had b(Mjn determined 
by the ct, : — Held: neither sect. 13 
nor sect. 43 of Civil Procedure Code 
was a bar to tho pfeseut suits, the issue 
now in suit not having been deter- 
mined in tho former suits. — Dhani 
Ham Shara v. Biiaoirath Shah a 
(1895), I. 1.. H. 22 Calc. 692.— IND. 

264 ix. .] — In a suit between A. 

& B. a question of title was raised Sc 
decided in B.’s favom*, but on appeal 
tho judge refused to go into it, saying 
that B. might bring a fresh suit : — 
ILedd : a subsequent suit by B. lulsing 
the same riuostlou was not bari-od a.s 
res judicata. — Emamoodeen Show- 
PAGHUR V. Pim'EH ALF, 3 C. L. 11. 
447.— IND. 

264 X. .] — A dlschai'go in an 

administration suit imputed fraud 
& improper motives to the adminis- 
trator, in not having lot lands to a 
particular Umant ; & also sought to 
charge him with wilful default in not 
letting the lands. The charge of fraud 
was disproved : — Held : since the 
charges of fraud were distinct, I'esp. 
was not precluded, by failing to estab- 
lish fraud, from r-olying on a case of 
wilful default. — Conolly r. Conolly 
(1866), 17 I. Ch. R. 208.— IR. 

1. Construction of urilL] — Tho 
three sons of testator named in tho 
will survived him, but tho second of 
them died bofoi'o tho youngest attained 
the ago of 25 years. On an originating 
summons before the death of the 
second son an order was made declaring 
that upon the yoim^st of the three 
attaining the age of 25 years, tho 
three would become absolutely entitled 
to tho residue & that the gifts over 
“ on the death of the sons of testator 
are applicable in the event of their 
death before the said period but no 
longer ” ; — Held : tho order did not 
Operate as res judicata to preclude tho 
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Sect. 3 . — Effect of res judicata : Sub-sect, 1, B. (c)-3 

demandaiit, yet, if a particular part of the demand » 
as the rate of interest was not discussed or 
specifically decided in the suit, it is not res judicata. 
— Graham v . Kebijs (1820), 2 Bli. 126 ; 4 E. R. 
274, H. L. 

Annotation: — Montd. liowc v. Young (1820), 2 Bli. 391. 

256. .] — Semble : on an issue whether the 

occupier of close T. had, as appurtenant to it, 
rtght of common in a tract called M., the party 
asserting such right cannot give in evidence the 
verdict in an action between strangers to the 
depending suit, where the issue was, whether 
the occupier of B., another close belonging to the 
owner of T., had a right of common in M., & the 
jury found for the commoner. — Williams v. 
Moroan (IS.'iO), 1.5 Q. B. 782 ; 117 E. R. 654. 

257. Matter not directly in issue — Judg- 

ment deciding whether bond given in pursuance of 
agreement -Defendant not estopped from pleading 
illegality of agreement in action thereon.] — To an 
action of debt on an indenture whereby deft, 
covenanted to pay pltf. £600 with interest, on a 
certain day, deft, pleaded by way of estoppel, that 
pltf. had impleaded him in a former action of debt 
on bond, conditioned in the penal sum of £1,200, 
for pa>unent of £600 & interest, being the same 
principal sum interest as were secured to pltf. 
by an indenture of even date with tlie bond ; in 
W’hich action deft, pleaded a usurious agreement 
made between pltf. & liimself, & averred that the 
bond was given in pursuance of the said agreement ; 
pltf. traversed the latter allegation, &, thereupon, 
issue was joined, & found for deft. The plea in 
the present action then alleged the identity of the 
indcntui'e in this <fe in the foimer action mentioned, 
& of the £600 & interest in this & in the former 
acti(jn mentioned : — Held : no estoppel, inasmuch 
as the existence of a usurious agreement was not 
directly in issue in the former action, but only the 
question whether the bond was given in pursuance 
of the agreement alleged in the plea, & the ad- 
mission of tlie usurious agreement on the record 
in that action was not sufiicient to estop pltf. frou» 
contesting it in this action. — Carter v . James 

811), 2 Dow. & L. 230 ; 13 M. & W. 137 ; 13 
L. .1. Ex. 373 ; 3 L. T. O. S. 183 ; 8 Jur. 912 ; 
1.53 E. D. 57. 

Amwtation Refd. Ilutt .v IMorrell (1849), 12 L. T. O, S. 

405. 

258. Matter not material.] — A native of 

Chili made his will in London & died. A caveat 
having been entered on behalf of his daughter, 
the exor.s. propounded the will in solemn form, 
alleging that testator was domiciled in England. 
The daughter’ pleaded that the deceased was at 
the date of t he will & until his death domiciled 
in Chili, that the will was not duly executed 
according to the law of Chili. The judge of the 
Probate Ct. made a decree by which he pronounced 


. for the validity of the will, found that the deceased 
I was at the date of the will & at his death a 
domiciled Englishman, & decreed probate to the 
exors. The daughter afterwards filed a bill 
against the exors., alleging that testator was a 
domiciled Chilian, that his will being executed in 
England according to English law was good by the 
law of Chili but so far only as testator could by 
the law of Chili dispose by wUl of one-fourth of 
his personal estate, h that the other three -fourths 
belonged to the daughter. The exors. by answer 
set up the/ decree of the Probate (^/t. as a bar. 
An order ‘^having been made for inquiry as to 
testator’s domicil, in an administration suit under 
circumstances which, it was contended, made it 
equivalent to an order in the suit by the daughter 
against the exors., the question whether the order 
was right was litigated between the daughter & 
the residuary legatee: — Held: (1) the decree of 
the Probate Ct. was not conclusive in rem as to 
the domicil, because the finding as to the domicil 
was not necessary to the decree ; (2) the decree 
of the Probate Ct. was not conclusive infer partes 
as to the domicil, as between the daughter & the 
residuary legatee, for the exors. could not, by 
litigating in the probate suit a question of domicil 
which it was not necessary to decide for the pur- 
poses of that suit, conclude the residuary legatee 
as to testator’s power of disposing of his property, 
& that as the residuary legatee was not bound the 
daughter could not be bound, since estoppel must 
be mutual. — Concha v. Concha (1880), 11 App. 
Cas. 541 ; 56 L. J. Ch. 257 ; 55 L. T. 522 ; 35 
W. R. 477, H. L. ; affg. 8. O. .sid) nom. De Mora v. 
Concha (1885), 29 Oh. D. 268, C. A. 

Annotations: — As to n) Refd. Ord v. Ord, [1923] 2 K. B. 
432. As to (2) A]da. lie Allsop & Joys Contract (1889), 
61 L. T. 213. Refd. He Larard, Ex p. Yeomans & Heap 
(1886), 3 Mans. 317 ; Wornian v, Wonnan (1889), 43 
Ch. D. 296. Generally. Refd. Mlrza Kurratulaiu Bahadur 
V. l»oara Saheb (190.5), 21 T. L. R. 650. Mentd. Tho 
I’arlsian (188D, 13 P. D. 16; Strausa v. Gold^hmidt 
(1892), 8 T. L. R. 239 ; He Do Nicola, De Nicola v. Curlier 
(1898), 46 W. R. .532. 

259. .] — Ord v . Ord, No. 140, ante. 

260. Judgment in action for obstruction of 
watercourse — Second action for obstruction of 
watercourse — No precise issue raised in former 
action.] — In a second action for obstructing a 
watercourse upon a plea of not guilty, & where 
a verdict for pltf. in another action brought 
against deft, for another obstruction to the same 
watercourse : — Held : pltf. liad not obtained such 
a determination of his right by the former verdict 
as the law considered conclusive. — E velyn v. 
Haynes (1782), cited in 3 East, p. 365 ; 102 E. R. 
637. 

Annotations: — Consd. Outram v. Morowood (1803), 3 East, 
346. Apld. Hooper v. Hooper (1825), M'Cle. & Yo. 509. 

261. Decree for corporation to grant lease under 
I covenant — Suit contesting validity of covenant.] — 

By an indenture, of 1539, lands were conveyed by 


determination on a subseqnont origin 
ating Hiunmons of tho constmetior 
of the will in reference to the gift to th( 
three sons. — RoaiORs v. Rooeks (1916) 
21 C. L. R. 296.— AUS. 


m. Judyment in ejectment — Action 
for meme projils — Whether defendant 
estopped from disputiny plairdiff's title.] 
— A Judgment in ejectment against 
the casual ejector does not estop a 
deft., in an eiction for mesne profits, 
from disputing the title of pltf. from 
the time of the demise laid in the action 
of ejectment. — P onton v . Daly 
1 U. C. R. 187.— CAN. 


n._ Judgment for damages for 
ne^yligence — Action for indemnity — 
Plaintiff estopped from disproving his 
own negligence.] — Deft., being the 


owner of a steam-boat of which pltf, 
was master, sent him to tow a ship tc 
St. J. ; the ship in launching lost hoi 
rudder, & was towed in that state tc 
8t. J., & while going into tho harboui 
in tho night oaino in collision with & 
sunk a schooner, the owner of which 
recovered damages against pltf. foi 
negligence. In an action by pltf 
gainst deft, for indemnity, the doclara 
tion alleged & it was proved, that 
towing vessels was a dangerous busl 
ness & that the danger was muct 
increased by the loss of tho rudder 
R was also proved that pltf. mighi 
have roplaood the rudder, & need no1 
entered tho harbour in tho night 
—Held : pltf. was estopped by th< 
Judgment recovered against him bi 
tho owner of the schooner, from dls 


proving his own nogligenoo. — Lkavitt 
V. l^ARKS (1851), 2 All. 282.— CAN. 

o. Jttdgment in action of covenant 
on mortgage — Subsequent action in 
ejectment— Whetiwr defendant estopped 
from impeaching mortgage on new pUa.] 
— Tho recovery of a Judgment In on 
action of covenant upon a mtge., on 
ploas of “ nor^ est factum," Sc that deft, 
was not Indebted as alioged, Sc pft/* 
mont before action, did not estop deft, 
from Impeaching the same mhro. in 
ejectment subsequently brought there- 
on, on the ground of usury. — E dik* 
BUBUH Lifb Absubanob Ck). V . Clark: 
(1801), 10 O. P. 851.— CAN. 

Judgment in action for trespcM 
'uit to discover HUe — Extent of 
estoppel.}— A. Judgment In favour of 
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0. to the corpn. of G. for charitable purposes, 
subject to a covenant by the corpn. that whenever 
a certain term of 99 years then vested in certain 
parties in respect of a particular farm should 
expire, then if any one of the heirs of M. should 
make request to the corpn. within one year after 
the farm should “ fortune to be void ” then & so 
often as any such chance should fall the corpn. 
should grant a new lease of the farm to such heir 
for 31 years reserving 20 marks rent & 20 marks 
fine, & to continue from time to time for evermore 
if any such request within that time should be 
made at the end of every lease. In 1723 a decree 
of the Ct. of Oh. was made ordering the corpn. to 
grant a new lease according to the covenant, & 
in 1731, another decree of the Ct. was made supple- 
mentary to the former, but in these suits no ques- 
tion of perpetuity was dealt with, the A.-G. was 
no party, <te the corpn. did not dispute the right 
renewal. Successive leases were made by the 
corpn., the last being granted in 1815 :—Held : the 
decrees of 1723 & 1731 being made in suits not 
raising the question of perpetuity & to which the 
A.-G. was not a party, did not establish the validity 
of the covenant. — Hope v. Gloucester Corpn. 
(1855), 7 De G. M. & G. 647 ; 25 L. J. Ch. 145 ; 
26 L. T. O. S. 144 ; 2 Jur. N. S. 27 ; 4 W. R. 138 ; 
44 E. R. 252, L. .TJ. 

Annotation: — Mentd. A.-Q. v. Groonhill (18G3), 33 Boav. 

1»3. 

262. Recovery in ejectment — Action of trespass 
for mesne profits — Whether defendant estopped 
from denying trespasses before date of writ or after 
Judgment.] — -To a plea of “ not possessed ” to a 
declaration in trespass for mesne profits, pltf. 
replied by way of •estoppel a Judgment for him in 
ejectment, in which his title was laid alternatively 
at the date of the writ, or on & since a prior day ; 
& the replication stated tliat the action was 
brought for trespasses committed on & after such 
prior day : — HeM : the replication was bad, as 
deft, was not estopped from denying trespasses 
before the date of the writ or after the Judgment. — 
Scott v. Reynell (1856), 26 L. T. O. S. 256 ; 
4 W. R. 249. 

263. Estoppel as to duration of 

plaintiff’s title.]-— To trespass for mesne profits 
defts. pleaded title to the lands in themselves 
during the time for which mesne profits were 
claimed. Pltf. replied, by way of estoppel, as 
to so much of the mesne profits as had accrued 
since a certain day named, that he sued out a writ 
of ejectment, for the purpose of recovering pos- 
session of the lands, wherein he claimed to bo 
entitled from such day, & that thereupon such 
proceedings were had that he recovered the lands 
& possession of them : — Held : the Judgment in 
ejectment did not operate as an estoppel with 
respect to the duration of pltf.’s title, & the 


replication was therefore bad. — H arris v. Mut.- 
KERN (1875), 1 Ex. D. 31 ; 45 L. J. Q. B. 244 ; 31 
L. T. 99 ; 40 .T. P. 24 ; 24 W. R. 208. 

264. Unsuccessful suit In equity — Suit dismissed 
for want of equity in plaintiff to displace legal estate 
— Action by defendant to restrain ejectment.] — 
Deft, filed a bill against pltf. claiming a prior legal 
estate in certain mortgaged hereditaments, &; that 
bill was dismissed upon equitable grounds alone, 
leaving deft, to pursue his remedies at law. 
Deft, then brought an action of ejectment, & 
pltf. filed the present bill to restrain him from 
proceeding with that action, alleging that deft, 
intended to raise at law the same questions as had 
been already decided in the suit ; — Held : bill 
could not be sustained on the ground that the 
foraaer bill had been dismissed only because there 
had not been shovrn to be any equity in the then 
pltf. to displace the legal estate. — ^W aine v. 
Crocker (1862), 3 De G. & .T. 421 ; 31 L. J. Oh. 
285 ; 5 L. T. 702 ; 10 W. R. 204 : 45 E. R. 941. 

265. Decision that patent not Illegal or vold- 
Subsequent action for another infringement — • 
Whether defendant estopped from disputing validity 
of patent.] — Pltf. had filed a bill in Ch. against 
deft, for infringing his patent, & prayed for an 
injunction. The matter was referred to an arbitra- 
tor, who by his award decided by inference, but 
by inference only, that pltf. was the true & first 
inventor, & therefore the letters patent were not 
void. This might be collected from the award, 
although in the award it was not so stated directly 
& positively. In an action afterwards by pltf. 
against deft. : — Held : (1) deft, was not estopped 
by that award from denying that pltf. was the true 

first inventor, & therefore the patent was void ; 
such an award in that form was no estoppel. 

(2) There is a great difference between a thing 
being conclusive in evidence & an estoppel (Wilde, 
B.). — Newall V. Eliaot (1863), 1 11. & C. 797 ; 
1 New Rep. 441 ; 32 L. J. Ex. 120 ; 7 L. T. 753 ; 
9 .lur. N. S. 359 ; 11 W. R. 438 ; 158 E. R. 1105. 

Annotation : — As to (1 ) Refd. Bedford v. Cowtan, [191G] 

1 K. B. 980. 

266. Judgment in action for damages for wrong- 
ful dismissal — Action against employee for damag- 
ing employer’s materials — Employers & Workmen 
Act, 1875 (c. 90).] — Applt. was employed by resps. 
& was discharged for neglecting his work, resps. 
refusing to pay him wages in lieu of notice. He 
took proceedings against them in the county ct. 
At the hearing no counterclaim or set-off was filed 
or set up, but evidence was produced to show that 
he had been guilty of negligence. A verdict wtis 
given in his favour : — Held : resps. were not pre- 
cluded from preferring a claim before Justices 
against him for wrongfully & negligently damaging 
their materials, for the only matter decided by the 
county ct. was whether there was such negligence 


pltf. in an action for trespass to lands 
upon pleas (amongst others) of lands 
not pltf. *8 & liberum tenemerdum, is not 
a complete estoppel, preventing deft. 
In another suit from questioning the 
to any part of the lands. 
1 ho Judgment is only an estoppel with 
regard to the title of that portion of 
too It^d upon which it had been shown 
^at deft, had trespassed. — Hunter v. 
Birnky (1879), 27 Gr. 204.— CAN. 

q. Proceedings before ProbcUe court 
- AdTnxnistratwn suit.] — ^An adminis- 
tration suit is not res judicata by 
r^on of the proceedings had before 

Probate ot. — Parks v. Parks 
( 1825-1897), N. B. Dig. 316.— 

AN* 

r. Order nisi for foreclosure — 
Change into order for sale before final 


order.] — An order nisi for foreclosure 
changed into one for sale. The first 
order had boon contested & not 
appealed from : — Held : the matter is 
not res j udicata.—Gj^K (J. 1.) Co. v. 
Preston (1909), 12 W. L. 11. 12.— 
GAN. 

s. JudgmcTxt dismissir^ action on 
preliminary point — Finding on merits — 
Whether a bar in ^sequent action .] — 
Semble : whore a former suit between 
the same parties in respect of the same 
subjoot-matter has been dismissed on a 
preliminary point, a finding in that 
suit on the merits in pltf. s favour, 
will not bar defts. from putting 
forward the same defence on the merits 
in a subsequent suit by same pltf. 
against the same deft . — ^nundo Lall 

BiDHOo Mookhy 


Debee (1886), I. L. R. 13 Calc. 17. — 

IND. 

t. Decree against mortgaged pro' 
perty — -Order for arrest of judgment 
debU)r — Whether personal liability of 
judgment debtor concluded by order.]— 
A decree obtained on a zutge. directed 
that the judgment-debtor should pay 
the sura adjudged out of the property 
mtged. After executing the decree 
against the mtged. property, the 
decree -holder made an application 
for execution against the person of the 
Judgment-debtor. A notice was issued 
oA.mtig upon him to show cause why 
execution shmild not be further izro- 
ooedod with. But the notice did not 
give him any intimation of the appli^- 
tion for the arrest of his “person. He 
did not appear, &, in his absence, an 
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Sect, 3 . — Effect of res jiidicaia: Sub-sect, 1, B, (e) 

(/).] 

on his i)art «'is w(»nl<l justify liis dismissal without 
notice. — H indley r. Haslam (1878). 3 Q. B. 1). 
481 ; 27 W. K. til, 1). C. 

Annotation : — Mentd. Keates r. Lewis Moithyr Consolidated 

(kdlierics, 2 K. B. 445. 

267. Judgment for execution of agreement — 
Action by defendant to rectify agreement.] — After 
money has been paid under a judgment founded 
on the construction of an agreement, an action 
to rectify the agreement on the ground that such 
construction was contrary to the intention of all 
parties is baiTed. 

C. CO. built a ship for B., a considerable 
sum remained due to them, for which they had a 
lien on the ship. M. had made advances to B. 
An agreement was made between the three parties 
for sale of the ship by C., & for the distribution of 
the proceeds. The agreement was very obscure, 

left it doubtful in what order the claims of (?. A- 
of M. were to be paid. After the sale M. sued 0. 
for an account of the proceeds, & judgment was 
given in the tT. of the bounty Palatine for carrying 
into execution the trusts of the agreement, & for 
the requisite account. On taking the account 
before the registrar, C. claimed to be allowed his 
debt, but the registrar held that M. had priority, 
'rhe proceeds were amply sufficient to pay M.’s 
claim, but not O.’s also. The V.-C. affirmed the 
view of the registrar, A made an order for C. to 
pay M.’s claim. (L appealed, but the appeal was 
dismissed A the money was paid to M. After 
this V. brought an action to rectify the agreement 
by making it provide that O.’s claim should have 
priority over that of M. M. pleaded that the 
agreement having been executed A the money 
paid under the order of the Palatine Ct., V, was 
not entitled to any relief : — Held : the action 
must be dismissed, for that although, the question 
of rectification not having been before the Palatine 
(T., there was no res judicata, C. could not come <o 
have the agreement rectified after it had been 
worked out, A the fund distributed, under the 
order of the Ci, in the Palatine action. — C aikd r. 
Moss (188fi), 33 Ch. I). 22 ; r>.5 L. .1. Ch. 854 ; 55 
L. T. 453 ; 35 W. R. 52 ; 2 T. L. R. 005, V. A. 

Annotation Mentd. Moore r, Fulham Vestn', [1895] 1 

q. B. :{9y, 

268. Judgment for salvage in Admiralty Court 
—Subsequent action by shipowner against under- 
writer — Whether underwriter estopped from defence 
that loss did not arise from perils insured against.] — 

The captain of a steamer that had, during a voyage, 
run short of coal engaged a steam trawler to tow 
her to her port of discharge. The owner of the 
trawler brought an action in the Admlty. (!t. A 
recovered a sum of money for salvage. In an 
action by the owner of t})e steamer to recover, 
from an underwriter wlio had insured the ship 
agau^t perils of the sea, the amount paid under 
the judgment : Held : deft, was not concluded 
by the judgment of the Admlty. Ct. from setting 


up that the loss did not arise from any of the perils 
insured against. 

As to a judgment being only conclusive as to the 
point decided, ther^ is as to this in our opinion 
no distinction between a judgment in rem A a 
judgment m personam, excepting that in the one 
“ the point ” adjudicated upon, which in a 
judgment iu rem is always as to the status of the 
r<8, is conclusive against all the world as to that 
status, whereas in the other “ the point,” whatever 
it may be, which is adjudicated upon, it not being 
as to the status of the res, is only conclusive 
between parties or pri\des {per Cun.), — Ballan- 
TYNE V. MACKINNON, [189(1] 2 Q. B. 455 ; 05 

L. .7. Q. B. 61(1 ; 75 L. T. 95 ; 45 W. R. 70 ; 12 
T. L. R. (101 ; 8 Asp. M. L. C. 173 ; 1 Com. Gas. 
424 G. A. 

Annotations : — Apld. .Tones r. IjCwIs, [1919] 1 K. B. 328. 

Refd. Minna ('raiH: S.S. C’o. v. C'harU'ied Mei’cautilo Bank 

of India, London & China, 11897] 1 i}. B. .55. Mentd. 

Trinder, Anderson v. North Que<mslaiid Insce. (1897), (id 

L. J. Q. B. 802 ; Tho Veritas, [1901] P. 301. 

269. Actions for defamation — Judgment on 
admissions that statements defamatory & untrue— 
Whether defendant estopped from pleading fair 
comment & privilege in second action.] — Deft, 
who has admitted in one action for libel that 
certain charges made against pltf. were both 
defamatory A untrue, is not, when sued by same 
pltf. in a second action for libel for another publica- 
tion of tlie same charges, estopped from raising 
tht^ defences of fair comment A privilege.— 
MANiiENA r. WiUGiHT, [1909] 2 K. B. 958 ; 78 
L. .1. K. B. 879 ; 100 L. T. 960 ; 25 T. L. R. 534 ; 
53 Sol. .lo. 485. 

Annotation : — Mentd. Adam r. Ward (1915), 31 T. L. R. 299. 

270. Discharge of order nisi for habeas corpus 
— Order nisi obtained by fugitive offender — Subse- 
quent application to Court of Appeal under Fugitive 
Offenders Act, 1881 (c. 69), s. 10.] — An order 

for a habeas corp'kis was obtained in the K. B. Div, 
on the application of a person in custody under 
Fugitive Olfenders Act, 1881 (c. 69), but was 
afterwards discharged. The affidavit upon which 
the order nisi was obtained stated {inter alia) 
matters material as grounds for tho exercise of 
the power given by sect. 10 of the Act, but the 
order nisi was in form sirniily for a habeas corpus, 
k not, in the alternative, for relief to the prisoner 
under sect. 10. On the argument of the ord(‘r 
nisi, (he matters referred to in tin* affidavit as 
aforesaid were discussed, A the ct. pronounced 
them insufficient as grounds for tho exercise of 
th(^ powers given by .sect. 10 of the Act in favour 
of prisoner. TIjo order ultimately drawn up was, 
however, simply for discharge of the ord<*r nisi 
for a habeas cor pm. An aiiplication was subse- 
quently made to the Gt. of Appeal to exercise the 
powers given by sect. 10, as having original 
jurisdiction in that behalf undei* the Act con- 
currently with the High (.T. A ])reliminai‘y 
objection was taken to the hearing of the applica- 
tion on the ground that the matter liad been 
previously adjudicated upon by the K. B. Div., 


order was made for hie personal arrest ; 
but tho order was not executod. 
Subsequently a fresh application was 
made for execution aKalnst tho person 
of the judgmurnt -debtor : — Held : tho 
question as to tho personal liability 
of the judgrment-debtor to satisfy the 
decree was not concluded by tho order 
made in the previotis execution-pro- 
ceedings for execution to issue against 
his person. — Bun an v. Hamohandra 
Bhunjqaya (1887), I. L. II. 11 Bom. 
637.— IND. 

a. Judgment of rent court — 
sequent suit to discover title .] — When an 


assistant collector hears a suit for 
prollts, or for rent, or any other suit, 
which under tho Itont Act ho is com- 
petent to hear, although it may bo 
necessary for him for the pm*pose8 of 
that suit to decide every question, 
whether of title or otherwise, which 
may V>e raised before him, his decision 
of such question cannot operate as 
res judicata in respect of any suit 
which may afterw'ards be bro\ight in 
a civil ct. in which the proprietaiy 
title to the land out of which such 
profits or rents may arise is in issue. — 
A8HHAF-UN-Nia8A r. Au Ahmad (1904), 


I. L. II. 26 All. 601.— IND. 

b. Ex parte, order on application 
for restitution — Notice sHent as to relief 
claimed.}— A. applied in execution 
for restitution of money with interest 
thereon paid to B. under a decree, 
which was subsequently reversed. 
The notice to B. did not specify tho 
nature of the claim & an ex p. order 
alloAving the claim was made. Tho 
application, however, was dismissed 
for default in payment of process foes, 
A A. siibsoquently put in a similar 
application. B. appeared & objected 
to tho interest claimed which w as 1 2 per 
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& was therefore res judicata : — Held : inasmuch 
as the only matter adjudicated upon by the order 
or the K. B. Div., as drawn up, was that the order 
nut fov a ha})ea8 corpiu should be discharged, the 
matter of the application to the Ct. of Appeal was 
not res judicata. — R. v. Brixton Prison (Gov- 
ERNOR), Ex p. 8AVARKAR, [1910] 2 K. B. 1056 ; 

? 20 T. L. R. 

501 ; 51 Sol. Jo. 035, 0. A. 

-ilrmofations Mentd. Kx p. Lo Gi os (1914), 39 T. L. 11. 

249 ; II. V. Garrctt, hx p. Shai-f, [I917J 2 K. JJ. 99. 

271. Compromise of questions “now In dis- 
pute “ — Suit In respect of subsequent matters in 
dispute.] — In an action by the mtgee. of a life 
interest under a settlement against the trustees 
for administration a compromise was effected & 
conarmed by the ct., all parties interested under 
the settlement being parties thereto. It was 
thereby agreed (infer alia) that certain funds 
subject to the trusts of the settlement be paid into 
ct. by the trustees to an account entitled “ The 
similes of the P. co. & its incumbrancers, subject 
to the life interest of 11. & her mtgee.” 

Subsequently proceedings were commenced by 
C. & 11. against the P. co. to set aside certain 
appointments made under a power in the settle- 
ment in favour of Ij. who had assigned his interests 
to the CO. for value, subject to a mtge. :—~Held : 
(1) C . & H. were not debarred from raising the 
<luest ion of the validity of the appointment on the 
ground that they had been parties to the com- 


promise in the previous action, for the recitals 
showed that the questions ‘‘ now in dispute ” 
only were the subject of the settlement ; (2 ) it 
is not in accordance with principle or authority 
to construe deeds of compromise of ascertained 
specific questions so as to deprive any party 
thereto of any right not then in dispute, & not in 
contemplation by any of the parties to such deed. 
— Oloutte V. Storey, [1911] 1 Oh. 18; 80 

L. J. Oh. 193 ; 103 L. T. 617, 0. A. 

Annotation : — jElefd. Thompson v. Thompson, fl923J 2 Ch. 

205. 

272. Judgment In respect of immediate bequest 
to chapel buildings — Suit In respect of reversionary 
bequest to same fund.] — Re Surfleet’s Estate, 
Rawlings v. Smith, No. 209, ante. 

273. Finding that desertion at specified date not 
proved— Allegation of desertion at later date.] — 
A previous finding by a competent ct. that deser- 
tion at an earlier date had not been proved is no 
bar to a finding of desertion between the same 
parties at a later date. — Froud v. Froud (1920), 
123 L. T. 170 ; 30 T. L. R. .505 ; 20 Cox, 0. 0. 
005, D. C. 

Judgment as bar to subsequent proceedings by 
plaintiff.]— .S’cc Sect. 3, sub-sect. 2, B. (c), post. 


if) Matters only collaterally in Issue. 

274. General rule.] — Kingston’s (Duchess) 
Case, No. 213, ante. 


cent. : Held .’ as tho notice to H. was 
silent as to the uatme of the claim, the 
first order granting A.’s application 
cx p. had not the foz'ce of res judicata 
so as to estop B. from disputing the 
claim in enbseqnout proceedings. — 
Nabayana Patfab r. Gobalakrihhna 
Patoar (1905), 1. L. II. 28 Mad. 355.— 
INO. 

c. Hx parte order for execution of 
acerr/’. by otUichnicni — Subsequent 
7notxoii to set aside, attachment,] — A 
docroe-holdor applied for exiujution of 
his decree by attachment & sale of 
properties in the possession of resps., 
the sons of deceased judgment-debtor. 
Notice went to resps. lo show cause 
why they should not be brought on 
record as legal representatives of 
deceased judgment-debtor for purposes 
of execution ; they did not appear 
& an order was made cx p. : — HeU ; 
they wore not estopped by this order 
from moving to sot aside the attach- 
ment on tho ground that the pro- 
perties did not belong to tlie judgment- 
debtor. — SUBUAMANIA AYYAK r 
llAJESWAUA J)OUAb (KaJA) (1911)), 4(') 
Mad. 1016.— IND. 


PART II. SECT. 3, SUB-SECT. l.~ 
B. (f). 

. 274 i. General rule.]— The fimling 
in a judgment upon matters whie 
subsequently turn out to be immatcrit 
to the grounds upon which a suit i 
finally disposed of, as to pltf.’s righ 
to any portion of the relief sought 1); 
hiui as doclarcd by the deci*oo, axnouii 
to no more than obiter diota. Sc do no 
constitute a final decision of tho kiiK 
contemplated by Civil Procedure Code 
— JAMAITUNNI88A V. LUTFUNNI88i 
(1885), I. L. 11. 7 All. 606.— IND. 

274 ii. .1 — Karim Mahomki 

,Tamal r. Kajooma (1887), 1. L. It. P 
Bom. 174. — IND. 

^^274 iii. A finding In a judg 

ment to operate as res judveata, the ct 
being a ct. of jurisdiction competent t< 
try the subsequent suit, must b< 
material & necessary to support th( 
pitjoiso & particular ground or groundi 
on which the decree or some operativt 
part of It was made, othervviBo the 
finding must bo considered either at 
Buporsodod by tho decree, or os eutirclj 


immaterial, or as no more than inci- 
eloiital & subsidiary to the main 
question in tho suit, although in the 
latM'r case the finding may have been 
necessary to tbo dooislon of the suit. — 

’’• I^aghu Nath 
(1895), I. L. 11. 17 All. 174.— IND. 

of file 

provinces in determining tho 
"^l^othor certain persona wei’o 
ontitled to letters of administration vs’ith 
Ml annexed, construed testator’s 
will, finding that tho applicants were 
residuary legatees under the will, held 
that they were ontitled to such letters 
of administration. The widow of tes- 
tator, who had unsuccessfully opposed 
the grant then filed a suit for, tho con- 
®y'fietion of her late husband’s will : — 
Jield .* the application for letters of ad- 
imnistration was not a suit properly so 
callod, & tho finding on the construc- 
tion of tho will by tho ct. of the N.-W. 
provinces, being incidental & for the 
purpose of determining the question 
of the represontativo title of the appli- 
cants, could not be regarded as con- 

res judicata from 
obteinlng a cxinstructlon of tho will 
m the suit brought by her. — Akunmoyi 

Nath Wadadar 

(1893), I. L. It. 20 Calc. 888. — IND. 

V. .] — A finding between 

co-defts. unnecessary for tho deteriuina- 
tlon of tho suit, or tho rights of the 
parties involved in tho suit, la not res 
judicaUi . — Bapu V . Bhabani (1897), 
I. L. R. 22 Bora. 245. — IND. 

2’74 vi. .1 — The judgment of a 

resident magistrate on a subject im- 
mediately & properly within his juris- 
diction is no estoppel if it is not pro- 
fessed to be judicially decided, but 
decided merely coUaterally & inci- 
dentally. — Otago & Southland In- 
yiiSTMKNT Co., Ltd. v. Burns (1874), 

1 J. R. 165 ; 2 C. A. 551.— N.Z. 

274 vii. .] — A paiiy is not 

estopped by a finding in an action 
between the same parties where the 
finding was on a collateral matter, & 
was not in tho matter dli-eotly in issue 
in tho former suit. — Hutchison v. 
Ml^dhock (1911), 30 N. Z. L. R. 336. 
— N.Z. 


274 viii. 


] — A judgment upon a 


question raised, but not materi^ or 


necessary for the decision of tho issue 
between tho parties, will not form 
res judicata. — Blantyre (Lord) v. 
WEMY88 (Earl) (1844), 3 Bell, Sc. 
Ap]). 34. — SCOT. 

d. Order disallounng objection in 
execution proceedings — Subse^queid suit 
for declaration of title.] — G. brought a 
suit against 1. for the eKtablishnieat of 
her rights as pui*chaKer of certain im- 
movable properties sold in execution 
of a decive obtained against I. After 
tho settlement of issues, but bcfoi-e 
the suit was finally disposed of, 1. 
died, Sc bis brother J. was made deft. 
08 his legal repi-esentative. 

J. consented to the suit being tried 
pu the defence raiw^d by I. & upon 
issues ali-cady settled. The suit was 
decreed, it being held that G. w'as tho 
purchaser. I u execution of this decree 
imder which G. sought to obtain 
possession, .1. objected that he was 
entitled to a half share of some, & to 
the entire sixteen annas of the other, 
properties. Sc that his brother 1. had 
no right w'hatever in the same. This 
objection was disallowed by the ot. 
executing the decive on tho ground 
that it had not been raised In tho 
original suit, & that, as the docnxs 
nad been passed In tho pn^sonce of J 
he was not entitled to urge it. 

Thereupon J. brought a suit against 
G. to establish his rights : — Held : tho 
order passed In tho execution proceed- 
ings disallowing J.’s objection was no 
bar to tho suit under Code of Civil 
1 ro^coduro, 8. 244. — Gourmoki Dabke 
r. Jug UT Chandra Audhikari (1889), 
I. L. R. 17 Calc. 57.— IND. 

Finding on unnecessary issiw*.] 
i^ue is not necessary for 
the doclslon of tho suit in which it is 
raised, the decree couched in general 
terms does not cover tho flndii on 
that issue, nor con tho insertion of such 
finding in the decree give It tho force 

ICHHABAM r. 

t. Judgment for rent — Subsequent 
aett^ for declaration of tiiUA—A. 
sued B. & others for i-ent ; & tho 
matter in issue was the share for which 
A. was entitled to rent. I‘ltl. obtained 
a decree for tho whole rent. In a 
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Estoppel. 


Sect, 3. — Effect of res judicata: Sub-sect, 1, B. (/) 

275, ,] — Where a corpn. is liable to repair 

a highway ratio}ie teniirce, & has applied to the 
justices for an order under Highway Act, 1862 
(c. Gl), s. 35, & has paid a fixed sum in full dis- 
charge of all claims in respect of the repair of 
such highway, tlie only eiTect of such order is to 
take away from it any extra cost that will fall 
upon it by r(^•lSon of its liaving to repair ratione 
ienurcc, & it is not exemptod from the usual 
highway rates of the parish for the repair of the 
highways in tliat parish generally, llie N. E. 
Hy. Co. were, prior to Apr. 1881, liable to repair 
a certain liighvvay raiiorie tcnura\ In Apr. 1881, 
an order was made under Highway Act, 1862 
(c. 61 ), s. 35, A the co. paid a fixed sum under 
that order. In Aug. 1881, they were rated to 
the highway rate of their parish, & on appeal the 
rate was quashed. In .lime, 1897, they were 
rated again in respect of tlie repairs of the high- 
ways in the paiisJi, A, forthveith, appealed against 
the j ate : — Held : t he question was not res 
judicaia, & tlie quarter sessions were not estopped 
from dcM.’iding otherwise in the appeal, for judg- 
ment in a concurrent or exclusive jurisdiction was 
neither evidence of any mattor that came col- 
laterally into question though within the juris- 
diction of tlie ct., nor of any matter incidentally 
cognisable, nor of any matter to be inferred by the 
aigument of the ease, A, therefore, although the 
judgment of 1881 was that the rate be quashed, 
A th(* question as to that rate could never be 
brought into question again, the construction of 
tlie Act was only incidentally cognisable. — North 
Eastern Ky. Co. v. Dalton Ovkirseers, [1898] 
2 Q. B. (56 *, 67 L. J. Q. B. 715 ; 78 L. T. 524 ; 
(52 J. P. 484 ; 46 W. H. 582 ; 14 T. L. R. 421 ; 42 
Sol. Jo. 554, D. (\ ; revsd. on other grounds, 
[1899] 1 Q. B. 102(5, C. A. ; sid) nom. Dalton 
Oversee:ks r. North Eastern By. Co., [1900] 
A. C. 315, If. L. 

{(j) Matters Available in Former Froceedintjs. 

276. General rule.] —The next of kin of an 
intestate filed their bill in equity in the Supreme 
(’t. of Newfoundland, against A., the brother A 
deceased partn(*r of inti^state, for an account of 
the estate of the father of A., A of intestate, pos- 
sessed by A., A an ai’count of the partnership 
transactions, A the dealings of A. with the estate 
since the death of interstate. The bill was taken, 
pro confesso, against A. in the colonial ct., A, on 
a reference, the master reporttfd that certain sums 
were due to the several next of kin on the account 
of the estate of intestate’s father possessed by A. ; 
but that no account between A. A intestate had 
been laid before him : the Supreme Ct. decreed 
that the sums found by the master to be due to 
the next of kin A the costs should be paid to them 
by A. Ihe next of kin brought their actions in 


I this country against A. upon the decree. A. then 
filed liis bill against the next of kin A personal 
representative of intestate, stating that intestate’s 
estate was indebted to him on the partnersWp 
accounts, & on private transactions ; alleging 
various errors & irregularities in the proceedmgs 
in the Supreme Ct., A that A. intended to appeal 
therefrom to the Privy Council ; A praying that 
the estate of intestate might be administered, the 
partnership accounts taken, the amount of the 
debt due to A. ascertained A paid, A the next of 
kin restrained by injunction from proceeding in 
their actions : — Held : (1 ) demurrer, for want of 
equity, would be allowed on the ground that the 
whole of the matters were in question between the 
parties, A might properly have been the subject 
of adjudication in the suit before the Supreme Ct. 
of Newfoundland ; (2) as the Privy Council was 
the Ct. of Appeal from the Colonial Ct., A had 
jurisdiction to stay the execution of the decree 
pending the appeal, the Ct. would not interfere by 
injunction on the ground of error or irregularity 
in the decree of the Colonial Ct. 

Qu. : whether, in a case of error shown in the 
judgment of the (’t. of a foreign country, from 
which there was no appeal to any of Her Majesty’s 
(4ts., the decision would be the same. 

(3) Where a given matter becomes the subject 
of litigation in, A of adjudication by a ct. of 
competent jurisdiction, the ct. requires the parties 
to that litigation to bring forward their whole 
cilse, A will not, except under special circiun- 
stances, x)ermit the same parties to open the same 
subject of litigation in respect of matter which 
might have been brought forward as part of the 
subject in contest, but which was not brought 
forward, only because they have, from negligence, 
inadvertence, or even accident, omitted part of 
their case. The plea of res judicata applies, 
except in special ca.ses, not only to points upon 
which the ct. was actually required by the parties 
to form an opinion A pronounce a judgment, but 
to every point which properly belonged to the 
subject of litigation, A which the parties, exercising 
reasonable diligence, might have brought forward 
at the time (Wioram, V.-C.). — Hp:nder 80 N v. 
Henderson (1843), 3 Hare, 100 ; 1 L. T. O. S. 
410 ; 67 E. R. 313. 

AnnoUUions : — As to (1) Reid. Srlmut Moottoo Vijaya 
ItaKaaadha liodhu Gooroo Sawmy IVriya Odaya Taver 
V. Katama Natchiar, Shivaffunffa (1860), 11 Moo. Ind. 
App. 60 ; Mutric v. Biuuoy (1887), 36 Ch. D. 614 ; As to 
(2) Reid. Sriinut Moottoo Vijaya llagauadha Bodha 
Gooroo Sawiny I’erlya Odaya Tavor v. Katama Natchiar, 
Siiiva^nga (1866), 11 Moo. Ind. App. 50 ; lie Henderson, 
Nouvion V. i>ceman (1887), 57 L. J. Ch. 367 ; Mutrlo v. 
Binncy (1887), 35 Ch. D. 614; Pemberton e. Huffhes, 
[1899J 1 Ch. 781. As to (3) Consd. Simpson v, r'ogro 
(1863), 1 Hem. & M. 195 ; Wonnan v. Worman (1889), 
43 Ch. D. 296 ; Bake r. French, 11907J 1 Ch. 428. 
Reid. Srimut Moottoo Vijaya Itaganadha Bodha Gooroo 
Sawmy Periya Odaya Tavqr v. Katama Natchiar, Shiva- 
gunga (1866), 11 Moo. Ind. App. 50. 

277: S. P. Henderson v. Henderson (1814), 6 
Q. B. 288 ; 1 New Pract. Cas. 22 ; 13 L. J. Q. B. 


subsequent suit by Ji. & olhei-s against 
A. lor dt'claration of title to land pur- 
chased by them in execution of their 
mtge. decree .—ilcld : as the issue 
in the rent suit was for what shai-e 
pltf, was entitled to rent, & not to what 
slmre of the property was the pltf. 
entitled as owner, the question of 
title could be said to btive been in Ibsuo 
in that suit only incidentally & not 
directly , & it could not have been 
entertained in the form in which it was 
not laiscd ; therefore the subsoqxient 
suit was not barred as res jud/icaia. 
— Srihabi Banerjee V. Khitibh 
Chandra IUi (1897), I. L. II. 24 Calc. 
669 ; 1 C. W. N. 509.— IND. 


PART II. SECT. 3, SUB-SECT. 1.— 
B. (g). 

276 i. Gnurnl rvlc .] — In a suit by a 
wife, the supreme ct. made a decree 
for judicial separation & gave the 
husband custody of the children, 
certain rights of access being reserved 
to the wife. 

The wife was at the time pregnant, 
but no order was asked for or nllule with 
regard to the child abont to be born. 
After the clilld’s birth, the wife took 
proceedings against her husband before 
a magistrate, under the Act, for the 
maintenance of the child Held ; 
the existence of the decree of judicial 


separation, whether as I’egardod os the 
foimdatlon for the plea of res judicaia, 
erroneously rojccted by the inferior ct., 
or as ousting the jurisdiction of the 
inferior ct., was a bar to the proceedings 
inasmuch as the relief sought by the 
wife, was relief whicli she might have 
obtained A might still obtain from 
the supreme ct. — Brown v. Brown 
(1906), 3 C. L. K. 373.-— AUS. 

g. Defence — Action for amount due 
under award — Failure of defendant to 
question validity of oward.}— First 
count of declaration on apromissoir 
note. Second for amount due undOT 
an award founded on a submission 
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274 ; 3 L. T. O, S. 178 ; 116 E. R. Ill ; 8ub nom- 
Henderson v. Henderson, Sims v Henderson, 
8 Jut. 766. 

Awnotatixma : — Ooni^. Bank of Australasia v. Nias (1851), 

16 Q. B. 717 ; Simpson v. Fogo (1863), 1 Hem. & M. 195. 

“ . Barber v. Lamb (I860), 8 C. B. N. S. 95 ; Scott c. 

PUkington, Munroe v. Pilkington (1862), 8 Jur. N. S. 

667 ; Vanquelin r. Bouard (1863), 15 C. B. N. S. 341 ; 

Ellis V. M’Henry (1871), L. R. 6 C. P. 228 . Mentd. Re 

Fenwick, Exp. Brown (1849), 13 L. T. O. S. 468 ; Sheoby 

V. Professional Life Assco. (1857), 2 C. B. N. S. 211; 

Marbolla Iron Ore Co. v. Alien (1878), 47 L. J. Q. B. 601. 

278. Defence.] — This [statute of Usury in bar 
to a 8ci. /a.] was no plea to defeat a judgment; 
but if such matter had been, deft, ought to have 
pleaded that, upon the first action in bar, & so not 
to suffer the judgment {per CuR.). — Middleton v. 
Hall (1601), Houldsb. 128 ; 76 E. II. 1042. 

279 . Piene admlnistravlt.] — If an exor. 

plead to an action on bond payment, & omit to 
plead pleiie adminiairavit^ & a verdict be given 
against him on such plea ; it operates as an ad- 
mission of assets in an action founded on that 
judgment, suggesting a devastavit. — Erving v. 
Peters (1790), 3 Term Rep. 085 ; 100 E. R. 803. 
AnnotatioHS : — Rnd. Hooper «. Summersett (1810), Wight, 

16 ; Leonard v. Simpson (1835), 2 Bing. N. G. 176 ; Re 

Higgins’s Trusts (1861), 2 Giff. 562. 

280. .] — Prior to the decree for 

administration of an insolvent estate a simple 
contract creditor obtained a common law judgment 
de bonis testatoris for her debt against the extrix. 
The extrix., who was also a simple contract 
creditor, did not plead piene adminisiravit or set 
up her right of retainer in the common law action : 
— Held : the judgment was conclusive that the 
extrix. had assets to satisfy it & she could not 
retain against the judgment creditor in the 
administration action. — Re Marvin, Orawter v. 
Marvin, [1905] 1 (Jh. 490 ; 74 L. J. Oh. 699 ; 93 
L. T. 599 ; 54 W. R, 74 ; 21 T. L. R. 765. 

.] — See, generally, Executors. 

281. ,] — Where an ejectment was brought 

to recover possession of lands extended under an 
elegit upon a judgment confessed, which liad been 
entered up upon a warrant of attorney given for 
securing an annuity, it is too late for the grantor 
to object to the consideration of such annuity 
upon a summary application for staying the pro- 
ceedings after verdict in such ejectment, because 
he had an opportunity of making his defence to 
the action. — Withy v. Woolley (1798), 7 Term 
Rep. 540 ; 101 E. R. 1121. 

Annotations Refd. Fielde r. Cole (1801), For. 125. Mentd. 

Desenfaua r. O’Brj’^en (1803), 3 East, 559. 


282. -.] — Where upon a summary applica- 
tion to set aside an annuity for non-compliance 
with 17 Geo. 3, c. 26 requirements, the rule was 
discharged upon discussion of the merits, the ct. 
will not entertain a similar application between 
the same parties on the same state of facts, though 
grounded upon a new objection to the annuity, 
which was not before urged or considered. 

If an action be brought & the merits of the ques- 
tion discussed between the parties, & a final 
judgment obtained by either, the parties are 
concluded, & cannot canvas the same question in 
another action, although some objection or argu- 
ment might have been urged upon the first trial 
which would have led to a different judgment 
(Lord Kenyon, O.J.). — Greathead v. Bromley 
(1798), 7 Term Rep. 455 ; 101 E. R. 1073. 
Annot^ions PoUd. Schumann v, Weatherhead (1801), 1 

East, 537. Refd. Nowingt-on v. Levy (1870), L. R. 6 C. P. 

180 ; L. C. C. V. Dundas, [1904] P. 1. 

283. S.P. Schumann r. Weatherhead (1801), 1 
East, 537 ; 102 E. R. 207. 

Annotations: — Mentd. Jones v. Jones (1833), 1 Cr. & M. 

721 ; Splonts v. Lefevro (1864), 11 L. T. 114. 

284. Action for price of goods sold — 

Failure of purchaser to raise matters in reduction 
of damages— Whether action by purchaser for 
breach of contract maintainable.] — (1) Semble : 
where an action has been brought for the value of 
goods furnished at a stipulated price & the pur- 
chaser does not either in bar of the action or to 
reduce the damages object to the quality of the 
goods, but allows the seller to recover a verdict 
for the full price agreed upon, he cannot afterwards 
maintain a cross-action on the ground of the goods 
being of a bad quality & unfit for the purpose for 
which they were ordered. 

(2) As soon as the purchaser of the goods dis- 
covers that they do not answer the order given 
for them, he ought to return them to the vendor 
or send liim notice to take them back & if he does 
neither, he cannot afterwards maintain an action 
on the ground of the article being quite unfit for 
the purposes for which he ordered it. — F isher v. 
Samuda (1808), 1 Camp. 190, N. P. 

Annotations: — As to Q) Consd. Davis v. Hedges (1871), 

L. R. 6 Q. B. 687. BOfd. Jonos v. Bright (1829), 5 Bing. 

533. OeneraUy, Mentd. Allen v. Cameron (1833), 3 Tyr. 

907 ; Francis v. Baker (1839), 3 Jur. 771 ; Shepherd v. 

Pybus (1842), 11 L. J. C. P. 101 ; Rajidall v. Nowson 

(1877), 2 Q. B. D. 102. 

285. -.] — In all actions 

for the price of goods sold & delivered with a 
warranty of work & labour, as well as in actions 


to arbitration. Pleas, 1. Payment. 
2. Set-ofl on common counts. On 
motion to set aside a verdict lor pltf., 
on the groimds : 1 . That the arbitrators 
exceeded their autliority in making 
their award. 2. That since the making 
of said award money had been re- 
ceived by pltf. to deft. *8 use: — Held: 
as no defence had been set up to the 
award at the trial, & no action taken 
to set aside the award, deft, could not 
now set up such a defence ; & if 

moneys had been received by nltf. 
to deft.’s use, since the award, deft, 
could on the pleadings have_Bhown 
the same at tlio trial. 

V. SOMMEHS (1863), 14 C. P. 97.~CAN. 

278 i. .] — Where a deft, has 

been sued by a nltf. upon his right of 
ownership, pltf. *8 recovery negatives 
all grounds of defence to that action 
then existent & within pltf.’s know- 
ledge. — JA.NXKI AIIMAL t). KaMAIA- 
THAMMAL (1871), 7 Mad. 263.— IND. 

278 ii. ,]— The same effect must 

be given to a matter which might & 
ouflmt to have been, but has not been, 
Jaow a ground of defence in the former 
•nit, as must be given to It If It had 
been made a ground of defence In 


the former suit. — Abdullakhan v. 
Khaxmia (1908), I. L. R. 32 Bom. 316. 

—IND. 

h. Action on foreign judg- 

ment.] — In a suit upon a foreign judg- 
ment, deft, can not be permitt^ to 
plead a defence which he had an 
opportunity of pleading in the foreign 
ct. — London, Bombay & Mbdi- 

TKBKANKAN BANK V. BUiUOKl SORABJI 
Lywati'a (1885), I. L. R. 9 Bom. 346.— 

IND. 

k. Action on mortgage bond — 

Failure of defendant to demand account 
— Action for retit not maintainable .] — 
MAUABra Persuad Singh v. Mac- 
NAOHTEN (1889), I. L. R. 16 Calc. 682 ; 
L. U. 16 Ind. App. 107.— IND. 

l. Action for recovery of 

possession — Failure of defendant to 
set up aUemative defence — Action for 

e rc-emption not maintainable.}— 

» a suit for the recovery of possession 
of immoveable property plowed only 
a right to the proprietary possession 
of the proMrty In himself. This 
defence failed, & a decree was given 
la favour of pltf. Subsequently pltf. 
sold a portion of the property & 


deft, brought a suit for pre-emption ; — ■ 
Held : the suit must fail, inasmuch as 
pltf.’s claim was one which might have 
made when deft, in the former suit 
as an alternative to his defence of 

title. PULANDAR SlNQH V. JWAIA 

Singh (1898), I. L R. 20 All. 516. — 
IND. 

m. Actioti for rent — Failure 

of t^fendant to object to item as Ule ^ — 
PoirU not jud%cicdly determine. ] — - 
Where, in a suit for rent, the rent 
claimed expressly Includes an Item 
which is objected to as an illegal coss, 
the mere fact, that, in a previous rent 
suit between tme same parties regarding 
the same tenure, deft, did not raise 
the same plea, althous^ he could have 
done so, would not in the absence of 
a judicial determination of the point in 
the previous suit, preclude h i m from 
raislM the plea in the subsequent suit. 

■WooMBSH Chandra Maitra r. 


Failure of defendant 
to plead payment — Claim to set ojff 
in subseguent (iction ,} — In a suit for 
rent, deft, claimed a set-off for a 
certain sum which he said he had paid 
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Sect. 3. — Effect of res jud icata: Sub-sect. (g). ] 

for goods supplied under a particular contract, it 
is competent for deft, to give in evidence a breach 
of the warranty or contract, & to show how much 
less the subject-matter of the action is worth by 
reason of such breach. In sucli case a deft, must 
be considered as having obtained satisfaction for 
the breach, to the extent of the abatement he is 
capable of obtaining in the price, & he is precluded 
recovering in another action on the same breach, 
t/O that extent, no more ; he cannot set off, by a 
proceeding in the nature of a cross-action, the 
amount of damage which he has sustained by the 
breach. Declaration on a special assumpsit on a 
contract to build a ship according to a specifica- 
tion, assigning a breach in not building the ship 
with scantling, fastening, & planking, according 
te the specification, & alleging special damage. 
Plea that deft, had sued pltf . for the balance of tlxe 
agreed price of the ship, after payment of £3,500 
& also for a sum of £150, for extra work, in the 
form of an action for work & labour, & for goods 
sold & delivered ; that issue was joined, &, on the 
trial of the cause, the now pltf. gave evidence in 
Ids defence of the same breach of contract alleged 
in the declaration, & insisted, if the amount of 
compensation to which he was entitled exceeded 
Si, equalled the balance & value of the extra work, 
the now pltf. was entitled to a verdict ; if less, 
then he was entitled to a reduction upon the 
amount of both, to the extent of such amount of 
compensation ; that the learned judge who tried 
the cause so directed the jury, & the jury found 
that the now deft, had committed a breach of the 
contract, & that the now pltf. was entitled to some 
compensation, whicli they deducted from the price 
of the ship, & the value of the extra work ; that 
the now deft, had judgment for the amount, after 
such deduction had been made, since the com- 
mencement of this suit : — Held : the plea was bad 
on general dcmurr('r, Si did not disclose any mutual 
ngreement between pltf. & d“ft. to leave the 
amount claimed to the determination of the jury, 
as arbitrators. — Mondel v. Step:l (1841), 8 M. & 
W. 858; 1 Dowl. N. 8. 1 ; 10 L. .1. Ex. 426; 
151 E. K. 1288. 

Annotatums : — Consd. Davis i\ Hodges (1871), L. D. 6 Q. B. 
087. Reid. Biggo V, Burhidgo (1816), I.*) M. & W. 668 ; 
Toworsoii V. AKputria. Agi'icmtui'al Co-op. Soc. (1872), 27 
L. T. 27G; Bow, McEachlan i\ Ship Caiuosun, 11009] 
A. C. .^97. Mentd. Bartlett v. Holmes (1853), 13 O. B. 
(130 ; The Camilla (1868), Sw. 312 ; Sayei's r. London & 
Binningham Flint Glass & Alkali Co. (1858), 27 L. J. Ex. 
294; Bunnerman r. White (1861), 8 Jnr. N. S. 282 : 
Horsfall r. Thomas (1862), 6 L. T. 462 ; Oastler r. Pound 
(1863), 1 Ni'w Ben, 393; Dakin v. Oxley (1864), 16 
C. B. N. S. 646 ; Meyer v. Dresser (1864), 16 B. N. S. 
64 6 ; H('ywoi'lh v. Huiehinson (1867), L. B. 2 O. B. 117 ; 
Bright V. Bogers, [1917] 1 K. B. 917. 

286. — - — ■ .] — An action was 

brought against a i^arty for special damage in- 
curred by pltf., owing to deft, having improperly 
constructed an article which he had to manu- 


I facture & put up for pltf. On demurrer : — Held : 
a plea pleaded by way of estoppel, that the now 
deft, had recovered the price of the article in an 
action against the now pltf., &, therefore, he ought 
not now to maintain his action for the special 
damage, on the ground that he might have set it 
off in the former action, was a bad plea. — Bigge 
V. Barhays (1840), 7 L. T. O. S. 232. 

See, generally. Sale of Goods. 

287. Action for work done — Failure of 

customer to raise matters in reduction of damages — 
Whether action by customer for breach of contract 
maintainabie.] — In an action for damages for the 
non-performance & improper performance of 
certain work which pltf. had employed deft, to 
do, the defence set up was that deft, had sued pltf. 
for the price of the work alleged to have been 
improperly done, & pltf. had settled by paying 
the whole amount then sued for ; & that, as pltf. 
might have given the non-performance & the 
defective performance complained of in evidence 
in reduction of damages, pltf. was precluded from 
bringing a cross action for them : — Held : though 
pltf. might have used the causes of action for 
which lie sued in reduction of the claim in the 
former action, yet he was not bound to do so, but 
might maintain a separate action for them. — 
Davis v. Hedges (1871), L. R. 6 Q. B. 687 ; 40 
E. .T. Q. B. 276 : 25 L. T. 155 ; 20 W. R. 60. 
Annotations : — ^Disid. Caird x\ Moss (1886), 33 Cli. D. 22. 

Consd. Re Hilton, Exp. March (1892), 67 L. T, 594, Befd. 

Bow, McLachlan v. Ship Camosun, [1909] A. C. 597 ; 

Bright V. Bogers, [1917] 1 K. B. 917. 

288. Action for breach of contract — 

Failure of defendant to set up agreement for com- 
mission in reduction of damages — Action for com- 
mission not maintainable.] — It was agreed 
between A. &; E. that A. for certain commission 
should ship a cargo of wheat of a specific quality, 
at a forrdgn port for B. in England. The wheat 
shipped by A. being found upon its arrival to be 
of an inferior quality, B. brought an action against 
A. for breach of the agreement, & recovered 
damages ; — Held : A. could not afterwards main- 
tain an action against B. for the commission, as 
his claim for this might have been given in evidence 
in the former action to reduce the damages. — 
Kistv. Atkinson (1809), 2 Camp. 63, N. P. 
Annotation : — Refd. Mondol v. Stool (1841), 8 M. & W. 858. 

289. .] — Qu. : whether a deft, in execution 

can make successive applications to set aside 
proceedings on difi’eront grounds of objection, all 
of which were discoverable at the time of the first 
application. — Bicknell v. Wethebell (1841), 

1 Q. B. 914 ; 1 Gal. & Dav. 460 ; 10 L. J. Q. B. 
345; 6.1ur. 366; 113E. R. 1381. 

290. .] — A railway co. in 1856 took pos- 
session, without the consent of the owner, pltf.’s 
predecessor in title, of a piece of land forming part 
of a field, the residue of which belonged to another 
person & was also taken by the co. Neither pltf. 


on at!oount of provious arrears td rent, 
but for whicli no credit had been 
given by pltfs. in a suit for the rent 
of tliot period. That suit bad been 
beard rx p, & decreed iu pltfs.’ favour : 
—'Held : the plea of jiayuiout now 
raised should have been made a ground 
of defence in the previous suit S: deft, 
was precluded from elaimiiig a set-off 
In regard to it. — J amapar Sixon r. 
Berazuddin Aiiamap CnowimuRY 
(1908), 12 C. W. N. 862 ; 1. L. B. 
35 Calc. 979.— IND. 

0. Action against mortgagee 

for redinnption — Failure of defendant 
to set vp claim to pre-empt — Effect on 
action for pre-emptitm.] — The owner of 
a share in a village mtged. three- 


quarters of that share to R., & after- 
wards sold the on tiro share to D. D. 
the purchaser, sued the mtgee., B., 
for redemption, & obtained a decree. 
Subsequently B., who was a co-sliarer 
in the village, brought a suit for pre- 
emption of the share against D. & the 
original intgor. ; — Held : the fact that 
B. had not advanced his claim to pre- 
empt as a defence to D.’s suit for 
redemption did not have the effect of 
making R.’s claim In his suit for pre- 
emption res judicata, — Ram Chand 
V. DnuoA Rarsad (1904), I. L. R. 26 
All. 61, —IND. 

P. 7— Action on hill of exchange 
• — Failure of dtfendant to set up guarantee' 
hg plaintiff’s agent — Actum against 


plaintiff for damages. J — A party brought 
an action of damages against the agent 
for a bank, & the bank for which he 
acted, in wliich he sot forth that the 
agent had guaranteed to the pui’suer 
delivery of certain locomotive engines 
which were in course of being con- 
structed for liim, on conditum of 
receiving Ids acceptance for £1,000 
of the contract price, & that in Imple- 
ment of his part of tlio agreement, 
pursuer granted the acceptance & 
the bill was indorsed over by the agent 
to the bank : that the agent failed to 
implement ids guarantee, that the 
bank thereafter raised an action on 
the bills in England & obtained Judg- 
ment against pursuer which they 
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nor liis predecessor could point out the boundaries 
of the piece of land, & the co. refused to settle. 
In 1868 pltf. brought ejectment against the co. 
& recovered possession. On a bill filed by him to 
restrain the co. from using the land, the co. set 
up by way of defence a notice to treat alleged to 
have been given by them to the former owner : — 
Held : the co., not having set up the notice to 
treat as a defence to the action, could not now 
avail themselves of it, but the notice would have 
been an answer to the action. — Stuetton v. Great 
Western & Brentford Itv. Co. (1870), .5 Ch. 
App. 751 ; 40 L. .T. Ch. 50 ; 2:i L. T. 379 ; 35 
.1. P. 183 ; 18 W. K. 1078. I.. C. & L. .T. 

AvnotaiionH : — Consd. Loudon City Corpn- r. Horner (1914), 

111 L. 9’. Mentd. Stonoham r. L. B. & S. C. lly. 

(1871), 20 W. IJ.. 77 ; Dowling v. 1‘oritypool, Caerloon, & 

Newport By. (1874), L. 11. 18 Eq. 711. 

291 . .] - To an action on a bill of exchange, 

deft, pleaded that pltf. sued him in a former action 
for the same cause, to which deft., on Nov. 3, 
18()8, pleadc'd to the further maintenance of the 
action a deed of comp()sition under Bankrupt(;y 
Act, 18()1 (e. 134), dated Oct. 8, 1808, which was 
after action brought, wliereby deft, covenanted to 
pay his creditors Is. in the iiound by two instal- 
ments of Od. each on Apr. 0, & Aug. 0, 1809, in 
^;onsidoration of wl)ich the creditors released deft, 
from their sevc'ral debts, with a proviso that, if 
default should be made by deft, in payment of 
the composition the deed should become void & 
the creditors should not be bound by tin; covenants 
tluTein contained ; that, on Apr. 13, 1809, jiltf. 
replied that deft, failed to pay the instalmcmt due 
on Apr. 0, 1809, whereby the deed the release 
therein contaimsd became void ; that deft, ri;- 
joined equitably that Apr. 0, 1809, v'as subse- 
quent to the date of the j)l(;a, that he had by 
nn.'re mistake omitted to pay the instalnumt on 
that day, but b(4'oie replication, vi/.., on Apr. 8, 
18{)9, lu; tendered it to })ltf. ; that on May 25, 
1809, pltf. confessed the plea, withdrew his replica- 
tion, <te taxe<l received Ids costs, <te so the first 
action was linally determined against- pltf., exc(‘pt- 
as aforesaid ; that pltf. was estopped from 
bringing a fresh action for tin; same cause. 
R{‘p]ication, that pltf. ought to be admitted to 
implead deft., by reason t)f deft.’s failure in the 
due payment of the instalment of the composition 
on Apr. 0, 1809, whereby the releiise became null 
k, void. On demurrer: — Held: (1) the e1T(;ct of 
the confession of the plea in the former action, 
under rr. 22 & 23 of Trinity Term, 1853, was to 
put an (;nd to the litigation altogether as it stood 
at the time of the confession ; (2) pltf. might have 
1 ‘eplied in the former action that the release, which 
was itself after action, though operative when 
pleaded, became avoided by non-payment of the 
composition, & having omitted to avail himself 
of the opportunity of doing so, j)ltf. was estop})ed 
from relying upon it in a second action. 

ddie question is whether, whv;re a pltf. r(;plies, 
as this ptf. did eventually, by confessing the 
pl(;a, k taking his costs, he precludes himself from 
bringing a fresh action, unless fresh circumstances 
arise. 1 am of opinion that lu; does, & that Hr; 


matter is res judicata as to e verytliing which might 
have been controverted at the time he made such 
confession. He is estopped from setting it up 
again (Bramwell, B.). — Newington v. Levy 
(1870), L. R. 0 0. P. 180 ; 40 L. J. C. P. 29 ; 23 
L. T. 595 ; 19 W. R. 473, Ex. Ch. 

Annotations : — As to (1) Consd. Hall v. Levy (1875), L. 11. 10 
C. P. 154. Refd. Bemictt v. Gamjfco (1876), 2 Ex. D. 
li; Foster r. Ganigeo (187G), 45 L. .1. Q. B. 576. As to (2) 
Held. Davis V. Hedges (1871), 25 L. T. 155 ; Midgley v. 
Midgley, [1893] 3 Ch. 282 ; Butler v. Butler, [1894] P. 25 ; 
He. South Amerioau & Mexican Co., Ex Bank of England, 
[1895] 1 Ch. 37. Generally, Mentd. He I’illing, Ex j>. 
Board of Trade, [1903] 2 K. B. 50. 

292 . .] — In an action against an exor. a 

plea of j)lene administravit was pleaded, & the 
action having been referred, the arbitrator found 
against deft, upon the plea, k pltf. accordingly 
signed judgment. Pltf. afterwards brought his 
action upon the judgment against deft., suggesting 
a devestavit. Deft, sought to set up, by way of 
defence, facts which tended to show that, thougli 
as.sets had come to his hands before the judgment , 
k had been illegally appropriated, such misappro- 
priation had taken place with the consent k con- 
currence of pltf., k that he was therefore estopped 
from complaining of it : — Held : if tlu; facts 
which deft, sought to setup amounted to a defence, 
t h(;y might have been rcuiderod available under the 
plea of plene admhnslrueil , k deft, could not, 
therefore, set them up ‘Ts negativing the devastavit. 
— Jewsbury V. Mumimery (1872), L. R. 8 G. 1\ 
56; 21 W. R. 279; sub lumi. .Iewesbury 
Mummery, 12 L. .7. C. P. 22 ; 27 L. T. 618, 
Ex. Ch. 

AntmtatUms : — Consd. He Birrli, Roe r. Birch (1881), 27 
Cli. D. 622. Apld. Humphries v. Humphries, [iSilOj 
1 K. B. 796. Refd. Cooker. Jlickiuaa (1911), 81 L.J. K. B. 
38. 

293 . - — An assignee of book debts sued 

oik; of the d(;btors for a d(‘bt of £27 ; tlu; trustee in 
bkpey. of the assignor claimed the money, k on 
tlie trial of an issue ordered to decide as to th«; 
ownc'rshi]) of the debt, disputed tlu^ assignment 
on the ground that tlu; assignee had at tlie time 
of the assignment notice; of an act of bkpey. com- 
mitted by the assignor. The; trustee, being un- 
successful, aftcrwarels aj)plied to set aside the 
assignment upon othe*r grounds : — Held : as the 
trustee might have; raise^d these* other grounds at 
the trial of the issue, k did not dej so, lie could not 
set tiuuii up upon the pre;sent aj)plication. — Rr, 
Hilton, Ex p. March (1892), 67 1.. T. 594 ; 9 
Morr. 286, 

Antwtutions : — Consd. Humiihrie'K v. Humjehrios, [1910] 2 
K. B. 531 ; Orel. v. Orel, [1923] 2 K. B. 432. 

294 . Action for rent — Defence that no 

agreement concluded — Defence of Statute of Frauds 
not available In action for further rent.] — I’ltf. 

brought an action for arrears of rent alleged to be 
due under an agreement for a lease. Deft, relied 
on the defence that no agreement had been con- 
cluded, but did not raise any defence under Stat. 
Frauds, s. 4. .ludgment was given for pltf. 
Further arrears of rent having accrued due, pltf. 
brought a second action. In this action deft, 
raised the def(*nce that there was no memorandum 
or note in writing of the agreement for the lease; 


followed up by au execution against 
him ; that the transaction had been 
entered into by the agent on behoof 
of the bank & the whole of the pro- 
ceedings & acts were approved of & 
homologated by the bank, who took 
the benefit of the same : — Held : the 
proceedings in England formed res 
judicata against tho pursuer to the 
effect of barring liim from claiming 
tlamagos on account of tho judgment 
execution that had taken place there. 

J. — VOL. XXI. 


— Chanter r. ItoRTiiwicK (1848), 10 
Dunl. (Ct. of SesH.) 1544 ; 20 8c. Jur. 
659.— SCOT. 

q. — Omission of plea by heir 
of entail — Effect subsequent heirs. y-- 
The unintentional oimsslon of a 
competent plea by an heir of entail 
in possession does not prevent a decree 
in the cause operating as res judicaia 
against subsequent heirs. — tJAUMicuAEi. 
V . Anhtki’TUkU (1866), 4 Alaeph. (C't. 




MVW A • 


r*. IVaivcr of objection — 

Omission of competent defence.}— It is 
not a good defence against a plea of 
res jvdicaia that there were objections 
to tho citation of a defender, whicii 
had been pleaded but afterwards 
competently waived ; or that a com- 
petent defence had been omitted. — 
Carmjciiae], V. Anhtulthek (1860). 
38 Sc. Jur. 440.- -SCOT. 
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Sect. 3 . — Effect of res judicata: Sub-sect. 1, B. (g), 

Bufftcient to satisfy the requii'ements of Stat. 
Frauds, s. 4 -.—Held : deft, not having raised 
this defence in the former action, was precluded 
from raising it in the sf'cond action. — Humphhies 
V. HuMPiniTPJs, [1910] 2 K. 11. 531 ; 79 L. J. K. B. 
919 ; 103 L. T. M, C. A. 

Annotation : — Apld. Cooke V. llicknian, [1911] 2 K. B. 1125. 

296. Judgment for sum admitted due 

— Defence of no consideration for agreement not 
available in action for further rent.]— PI tf. sued 
deft, in the K. B. Div. for rent alleged to be due 
und(‘r an agreement, & judgment was signed 
under Ord, 11, for a part of the sum claimed which 
deft, admitted that she owed. In a subsequent 
action in the cc)unty ct. between the same parties 
for furtlier jent UTuhn- the same agreement, deft, 
raised the defence that there was no consideration 
for the agreement : — Held : deft, having admitted 
in th(^ first action that rent was due from her 
under tlu^ agreement was estoi)ped from raising 
in th(^ second action the defence of no consideration 
for the agreement. — Cooke r. ItiCKi^Lf\.N, [1911] 2 
K. B. 1125 ; 81 L. J. X. B. 38 ; 105 L. T. 896 ; 
55 Sol. Jo. (>(>8, 1). (). 

296. .] - In Apr. 1921, defts. didy made A. 

publislu^l th(^ poor <te district rates for the financial 
year 1921-1922, in ac(;ordance with the valuation 
list then in force, & requests for payment of the 
rates wei'(! made to pltf. co. shortly afterwards, 
but i)ltf. CO. did not pay any portion of the rates. 
On Jan. 10, 1922, pltf. co. served notice of objection 
to the valuation list in so far as it concerned their 
propeity, tk, on Mar. 2, 1922, the assessment com- 
mitt<‘e amended the valuation ILst with the result 
that the I’ates i)ayabhi by pltf. co. were reduced. 
On Mar. 23, a new demand note was served on 
pltf. CO. but no payment was made by them. 
Hubsequently, a petition U) wind up pltf. co. was 
presented by a creditor, but on Jan. 4, 1923, the 
withdi’awal of the petition was sanctioned by the 
ct., the ct. also .sanctioned a scheme of arrange- 
nu;nt which contained a clause providing {inter 
alia) that “ all debts wliich on a liquidation f)f the 
(;o, would be emtith'd to any preference or priority 
in payment shall to the extent of such preference 
or priority & in so far as they shall not hav(; been 
paid be paid in full by the co.” On Jan. 10, 1923, 
(lefts, t/ook out a summons, dated back to May 19, 
1922, to ])ltf. co. to show cause why they should 
not be jrroceeded against in default of the payment 
of the rates. Pltf. co. did not appear on the hear- 
ing of the sunmions, & the magistrates, on defts.’ 
applications, issued distress warrants. Pltf. co. 
claimed an injunction to r-estrain dedts. from taking 
any further proceedings by disti’ess to recover the 
rates : //c/d ; pltf. co., on the hearing of the 

summons for a warrant of distress for nern-payment 
of the rates, could have raised before the magis- 
tratos the defence that the rates had ceased to be 
due by reason of the schemi! which was binding 
on (lefts., as the magistiaU's, whose duties were 
not mei-ely ministerial, had jurisdiction to con- 
sider the scheme as a chJence to the summons, & 
the decision of the magistrates although given in 
the absence; of pltf. co. was binding on pltf. co. 
in respect of all dehmees wiiich might have been 
raised Ixdore the magistrates, ])ltf. co. were, 
therefore, ]rrecluded from cont-(uiding that the 
distress which was levied under the warrant 
granted by the magistrates was unlawful by 
reason of the provisions of the scheme. — Ker- 
shaw, TjEese Si t^j. r. Stockj’out Overseers, 


[1923] 2 K. B. 129 ; 92 L. J. K. B. 784 ; 129 
L. T. 563 ; 21 L. G. K. 452. 

297. Facts.] — Where a rule has been discharged, 
in the bail ct., that fact is an answer to a similar 
application in the full ct., though there may be, 
new facts stated in the affidavits, if they might 
have been brought before the ct. on the first 
occasion. — Rosset v. Hartley (1835), 7 Ad. &, 
El. 522, n. ; 1 Har. & W. 581 ; 5 Nev. &; M. K. B. 
415 ; 5 L. J. K. B. 49 ; 112 E. R.. 560. 

Annotation : — Befd. Tilt v. Dickson (1817), 4 C. B. 736. 

298. Judgment by consent — Facts ousting 

jurisdiction not raised — Cannot be set up in subse- 
quent proceedings.] — By Rivers Pollution Pre- 
vention Act, 1876 (c. 75), s. 3, it is made an offence 
to permit sewage to flow into a “ stream ” from 
a sewer constructed at the date of the passing of 
the Act without using the best practicable means 
to render the s(^wage harmless ; & by sect. 20 
the term “ stream ” is defined to include only such 
tidal waters as may be detennined by the Ix)cal 
Oovt. Board by order. Jurisdiction is by the Act 
given to the (county ct. to make an order re- 
straining the further commission of the offence, 
<fc ordering the offenders to execute the necessary 
sewage works to render the sewage harmless Sc to 
inflict yx'nalti(is for disobedience to such order. 
Proceedings having been taken in a county ct. 
under the Act against defts. for permitting sewage 
to flow into a cei-tain river, Sc neglecting to use the 
best practicable means to render the sewage 
harmless, defts. consenti'd to an order declaiing 
them to have committed the alleged offence & 
ordering them to execute the necessary sewage 
works to prev(mt its continuance. At the date 

I of tliat order defts. were under the belief that the 
I)art of the liver into which the sewage flowed was 
non-tidal. SubscHiuenily (lefts., liaving been sum- 
moned for penalties for dlsoixHlicnce of the order, 
sought U") show that the part of the river into 
which the sewage flowed was tidal water. Sc that 
as ther(‘ had been no order of the Local Govt. 
Board declaring it to be a stream, they had (;om- 
mitted no offence ‘.—Held : the order of the 
county ct. was equivalent to a judgment, Sc defts. 
were estopped from disputing that they had 
c(jnnmit/ted the alleged offence, or from contending 
that the order of the ct. in so far as it applied to 
the locus in quo was without jurisdiction. — River 
Rirble Joint Committee v. Cro.ston Urban 
District Council, [1897] 1 Q. B. 251 ; sub 7wm. 
Ribble Joint Committee v. Croston Urban 
District Council, 66 Ij. J. Q. B. 384 ; 45 W. K. 
348, D. C. 

Judgment as bar to subsequent proceedings by 
plaintiff .] — See Sect. 3, sub-sect. 2, B. {d), j)ost. 

(k) Matters not Available in Former Proceedings. 

299. Fresh circumstances — Action against 
surety — Dividends in fact received by creditor from 
principal debtor’s estate— Right of surety to sue 
for dividends so received.] — A guarantee for a fixed 
sum was given by pltf. to a banking co. to secure 
advances made to A. The bank advanced a larg(‘r 
sum to A., & on his death pr()V('d against his 
estate in an administration suit for the amount, 
Sc received dividends thereupon. Afterwards the 
bank brought an action at law against pltf. Sc 
recovered the amount of the guarantee. Pltf. 
wlien the action was brought, did not know of the 
receipt of dividends by the bank. Sc the same were 
not wholly received till afterwards : — Held : pltf. 
was entitled in ecyuity to the dividends received in 
the proportion which the sum guaranteed bore to 
the wlioh* d(‘bt X)i ove(l, Sc under the circumstances. 
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liad not lost this equity by omitting to raise 
the same defence at law. — Thornton v. M'Kewan 
(1862), 1 Hem. & M. 525; 3 New Rep. 36; 32 
3i. .T. Oh. 69 ; 11 W. R. 140 ; 71 K. R. 230. 
Armotatioiis : — Udlltd. Midland Banking: Co. t'. Chamboin 

(1869), 4 Ch. Am). 398 ; Qoodwiii v. Gray (1874), 22 

W. 11. 312; Elfia r. Eninmnuel (187G), 1 Ex. T). 157 ; 

Lnko V. ►South Kensington Hotel Co. (1877), 7 Ch. D. 789. 

ScG, generally, Guarantee. 

300. Order carrying fund to separate 

account — Subsequent application for priority in 
respect of undisclosed claim — Applicant present 
when order made.] — By an order made on further 
consideration, funds were carried over to “ the 
account of tlie perpetual annuity of deft. & her 
issue,” with a direction to pay the dividends 
thereon to deft, for life. Deft, charged her 
interest m this fund, <fc the incumbraiK^ers obtained 
stop orders thereon. Hubsequcntly, it was dis- 
covered that th(3 time the order was made deft, 
was jointly <te severally liable with testator for 
breaches of trust which had been wholly made 
good out of testator’s estate. The order was 
made in the piosence of pltf., who was not at the 
time aware of deft.’s separate account, notwith- 
standing the stop orders : — Held : though deft, 
w^as liable to contribute towards making good the 
loss occasioned by her breach of trust, & could 
take nothing beneficially from U^stator’s estate 
until she had done so, still as between pltf. <fc the 
incumbrancers the matter w'as res judicata, <te the 
incumbranceis were entitled to prioiity over the 
claim now made for contribution for breach of 
trust . — lie Kyton, Bartlett v. Oiiarles (1H90), 
45 Ch. D. 458 ; 50 L. .1. Ch. 733 ; 63 L. T. 336 ; 39 
W. R. 3 35. 

Annoiations : — Consd. Edgar v. Ploiuloy, [1900! A. C. 431 ; 

Thompson v. 'i’hoinp.sou, [1923J 2 Ch. 20.'>. Befd. Cloulto 

V. Storey, [1911] 1 Ch. 18. 

301 .] — A}3plts. had from time imme- 

morial repaired a certain highway raflone ienurae 

were consequently exempt from contributing 
to the rt'pair of other highways in the district. 
In 1782 the highway was placed under trustees 
who materially altered it. In 1862 tJie trust 
expired, but ajrplts. belie vdng that their liability 
.still (‘xisted continued to repair tl)(‘ highway. In 
1866 the Ct. of (L B* decided that they w<n'o not 
liable to be rated for the repair of the highways 
in the district, but the fact of the alteration of the 
highway by the trirstees was not brouglit before 
tlie Ct. In 1892 the highway was declared a main 
road & applts. ceased to repair it \ —Held : (1) the 
duty to repair raiiojie Ienurae A with it the exemp- 
tion from being rated had come to an end by the 
alteration of tlie highway by the trustees ; (2) 

the previous decision did not make the case res 
judicata as the fact of the alteration had not been 
brtmght to the attention of the Ct. 

1 do not think that [previous] decision precludes 
us from dealing with the matter in the light of new' 
facts which were not before the ct. then (Collins, 
J.). — Heath v. Weaverham Overseers, [1891] 
2 Q. B. 308 ; 63 L. .1. M. C. 187 ; 70 L. T. 729 ; 
58 J . 1*. 557 ; 42 W. R. 478 ; 10 T. L. R. 434 ; 38 
Sol. .Jo. 400 ; 10 R. 274, D. (J. 

Anrwtatinns : — ^is to (I) Refd. Dalton Ovornoers v. N. E. 

Ry., [1900] A. C. 315 ; Eorrand v. Hinglcy U. [1903] 

2 K. B. 415. 

302. Denial of validity of patent in action 

for infringement — Discovery of further anticipa- 
tions — Whether defendant estopped from denying 


validity in second action on same patent.] — In an 

action by a patentee claiming damages for an 
infringement & an injunction, deft, denied the 
infringement. He also denied the validity of the 
patent, alleging, amongst other things, that it had 
been anticipated by certain specifications. 

The cts. upheld the validity of the patent, but 
granted no injunction or damages on the ground 
that the evidence as to the alleged infringement 
was, under the circumstances, not admissible. 
In a second action between the same parties in 
respect of the same patent, deft, again denied the 
validity of the patemt, alleging that it had been 
anticipated by certain specifications which were 
not before the ct. in the first action, & which he 
had discovered since that action :~Held : the 
validity of the patent was res judicata, &> the 
judgment in the first action estopped deft, from 
again denying the validity of the patent. — Shoe 
Machinery Co., Ltd. v . Outran, [1896] 1 Gh. 
667 ; 65 L. J. Ch. 314 ; 71 L. T. 160 ; 40 Sol. .Jo. 
330 ; 13 R. P. C. 141. 

An.noUUioti : — Refd. Huuiphrios v. HumpUi’icH, [1910] 2 K. B. 

531. 

Review of weekly payments — Workmen^ 

Compensation Acts.] — See Master & Servant. 

Applications to set aside judgments.] —See 

Judgments. 

Fresh evidence — Applications to set aside judg- 
ments.] — -See Judgments. 

Judgment as bar to subsequent proceedings by 
plaintiff.] — Sec Sub-sect. 2, B. (c), post. 

(i) Statonenls in Pleadbujs. 

303. General rule.] — Boii.eau v . Rutian, No. 
233, ante. 

304. .] — Wlierc a party in his pleading 

makes an admission, the admission so made is 
not only for that })urpose, but for every purpose, 
A he will be estopj)ed afteiwards, although in 
another action between the same parti()s, from 
pleading the same matter. 

Wc constantly allow Stat. Limitations, A if we 
allow that A the plea of payment, wc sliould allow 
what is a defence in point of law, A this estoppel is 
considered a defence by law, that tJic same matter 
shall not bo twice litigated ; A where there is an 
admission on the point, tlie party is precluded. 
VVV- should give effc'ct to it without reference to 
w'hother it is tluj trutJi or not. It is the law, 
therefore we ought to allow this pica (Pollock, 
G.IL).— Hutt V. Morell (1849), 3 Exch. 240 ; 6 
Dow. A L. 447 ; 12 L. T. O, S. 405 ; 13 Jur. 215 ; 

3 51 E. R. 832. 

305. Declaration or statement of claim — Action 
of trover — Statement that debt paid off — Subse- 
quent action for money had & received.] — (1) M., 

a tra<ler, being largely indebted to his bankers, A 
being pressed by them for security, executed a 
conveyance to them of certain stock A effects 
enumerated in a seiiedule annexed to the deed, 
with a power of sale on default in payment of 
£1,000, on demand ; the deed recited that M. was 
indebted to the bankers in the sum of £1,000, but 
it contained no stipulation for fresh advances by 
them ; A, though it did not in terms purport to 
convey all M.’s property, it appeared that the 
agent of the bankers who negotiated the trans- 
action was aware that M. already possessed no 
other property : M. retained possession of the 


PART II. SECT. 3, SUB-SECT. 1.— 
B. (i). 

a. Defence — Diaoualiflcaiion by in- 
sanity — Contrary plea in subsequent 
ttc<ion.] — Defts. having In a previous 
suit sot lip the defence that K. was 


disqualiflod by insanity & taken the 
decision of the ct. on that ground, 
were estopped now from setting up the 
defence that ho was not so dlsqualihed, 
& that he was entitled to succeed. — • 
Bbijbhookun Lai. Awastek v. 


Mahadeo Dobky (1876), 15 B. L. R. 
145 n. ; 17 W. R. 422.— IND. 

t. ■ — ^ — Admission by defendant.] 
— ^Pltfs. sued to recover their share 
of an annuity cliargeable on a 7 ^ 
blswa share of a certain village for the 

N 2 
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effects, so conveyed until a few days before a fiat 
in bkpey. issued against linn : — Held : the execu- 
tion of this deed was an act of bkpey. 

(2) The assignees brought an action of trover 
to recover the value of the goods seized by the 
bankers under colour of the deed, <fc, also, an action 
for money had & received to recover the moneys 
paid to M.’s account subsequently to the act of 
bkpey. : — J/etd : pltfs. were not estopped from 
recov(jring in the latter action, by reason of their 
liaving set up as one ground upon which they were 
entitled to recover in the action of trover, that the 
debt to secun' which the deed was executed had 
since been paid oil. 

The question is v’hether the assignees, by setting 
up in the action of trover as one ground of their 
action that the original debt had since been paid 
off, had so irrevocably adopted the subsequent 
j)aymenls, tV apjHopriated them to the liquidation 
of the oiiginal debt, as to be preclucied from 
recoAcring the amount in an action for money 
liad & received (TlNDAL, O.J.). — Lindon v. 
.Shaup (1S4M), () Man. & G. 895 ; 7 Scott, N. K. 
7:i0 ; 13 L. .1. C. r. (17 ; l.'G E. It. 1154. 

AvnohUions : — As to (1) Refd. Graham r. (Jliupman (18r*2), 

12 L\ B. HO : He Buit<‘11, Kx ji. Bailey (180:5), .‘5 Do G. M. & 
G. 0;5 1 ; He Miirffatroyd, ICs p. Bland (1800), (5 Do G. M. & 
G. 707 : lie Murse, Ex p. Duxley (18(58), 18 L. T. 862 ; 
Itc Winstanley, Ex p. Hhocn (1876), 1 Ch. D. .060; He 
Banni, Ex p. C^ooper (1878), 10 Ch. D. 313. Qaierally, 
Mentd. Graham r. Fiirbor (1804), 2 C. L. 11. 102 ; Mercer 
r. I'eterhon (1868), 18 L. T. 30. 

306. Action by corporation on contract — 

Admission that contract duly executed — Company 
estopped from contesting in cross-action validity 
of contract.] —(1) In the case cjf a conti*act entered 
into with a coiqin., wliicdi is ex('culed befort^ action 
brought, under which deft, has received the 
whole l)enefil of the consideration for which he 
bargained, it is no answer to an action of a.s.smn 2 >,sit 
by the corpn., that th(^ corpn. itself was not 
originally bound by the contract by reason of its 
not having been made under their common seal. 

(2) Scpiblc : even it Uk; contract had been 
cxecutoiy only on the part of the corpn. their 
suing upon it would amount to an admission on 


record by them that such contract was duly entered 
into on their part, so as to be obligatoiy on them- 
selves, A: su< h admission on the record would 
esloi) thun fiom setting uj) as an objection in a 
cross-action that the contract was not scaled with 
their common s(>al.-— Fishmonceus’ Co. r. IIobert- 
HON (18i:i), 5 Man. & C. ]81 ; 12 L. J. C. P. 185 ; 
131 E. K. 510; sab noni. IGshmcingers’ Co. r. 
llf>BEPiTSON, J<4 s 11MON(^JE11S’ tU). V. ilOOTII, El.SlI- 
MONC.ERS’ Co. Staines, 0 Scott, N. R. 50. 

(1) Refd. Paine r. Htrand Union (1846), 
rn IiiHce. V. Browne (1852), 

4 ’ ^ Aiistvalian JJoyal Mail Steam Navi^a.- 

turn Go. r. Muize e (1855), 1 1 Excli. 228 ; South of Ireland 
d868), L. H. 3 C. P. 463. As to (2) 
Ctonsd. topper MmerB t^o. v. Fox (1851), 16 Q. B. 2211 ; 
Kiddmymster t()ri)ii. Hurdwick (1873), L. B. S) Exeh. 
1 . 1 . Refd. Bodeuu r. Butliii (1818), 2 Exch. 665 ; Livei- 
pool Boroiitdi Banknife^ C o. v. Eecles (1859), 28 L. J. Ex. 


307. .] — Boii.eau V. Rutlin, No. 233, ante. 

308. Plaintiff appearing as defendant by 

same solicitor in subsequent suit.j — By deed 
estates were settled to the use of trustees for a 
temi, without impc^aclmient of waste, except the 
cutting of ornamental timber, & subject thereto 
to the use of suecessivt^ tenants for life, without 


iinpcaciinient' of waste, except tJie cutting of 
ornamental timber. The trusts of the term were 
declared to be, by felling timber & setting the 
same, except ornamental timber, of which enough 
should always remain to “ preserve the beauty of 
the place unimpaired ” ; or by sale or mtge. of 
the hereditaments, except the mansion bouse, to 
raise three sums of £10,000 each, & pay the same 
to three persons named. A bill was filed by a 
tenant for life, for the opinion of the ct. whether 
the estate comprised in the term, or the timber, 
was tlie primary fund for the payment of the sum 
of £10,000. To this bill demurrers W'^ere allowed. 
A bill was then filed by the trustees of the term, 
praying a declaration that they had a discretion 
which to resort to, & that the power of the tenants 
for life to cut timber was subservient to theii' 
powers. A motion was made in this suit for an 
injunction to restrain the tenant for life in pos- 
session from felling 700 oak trees, but it was 
refused, k> the sale w^as completed. A bill was 
then filed by all the tenants for life in remainder 
against the tenant for life in possession, wlio w'as 
also the party entitled to two of the sums of 
£10,000, the trustees of the term, & the persons 
entitled to the third sum of £10,000 praying an 
injunction against the felling of the 700 oak trees, 
or any otliei- ornamental timbeu- in the terms of 
the settlement of the estate : — Held : (1 ) infant 

defts. who appeared by the same solr. as they did 
as pltfs. in a former suit, were not bound by the 
allegations in such former suit, on the meri) 
ground of being so represented by the same solr. ; 
(2) acquiescence by one of several i)ltfs. in an act 
complained of & i)roposcd to be done by a cleft., 
was a sufficient answer to a motion for an injunc- 
tion against sucli act, so far as that })ltf. was 
concerned, but parties could not be held to ac- 
(juiesce in llie claims of others unless they were 
fully cognisant t-o their right tc dispute them. — 
Maiikeht. Markeu (1851), 9 Haro, 1 ; 20 L. J. Oh. 
240 ; 17 E. T. O. S. 170 ; 15 Jur. 003 ; 08 E. R. 
389. 

Annotai'nms Genendlu, Mentd. Micklctliwail- r. Mi('klo- 
Ihwait (1857), 26 L. J. Gh. 721 ; Abhby r. liiacks (1888), 

58 L. T. 557 ; Stutforti v. Suthorlaud (1892), 36 Sol. Jo. 
381. 

309. In suit in equity — Subsequent action 

at law.] — Where a deft, to an action phiaded un- 
successfully an equitable plea grounded, not on 
eciuitable i)rinciples, but on the course & practice 
of a ct. of cejuity : -Held, : he was not precluded 
by the decision at law from filing a bill on the 
same grounds for an injunction to restrain iiro- 
ceedings in the action.— Phelps v. Protheko, 
Prgtherg V. Php:lps (1855), 7 l)e G. M. & G. 
722 ; 25 L. J. Ch. 105 ; 20 L. T. O. 8. 231 ; 2 
.lur. N. 8. 173 ; 4 W. R. 189 ; 44 E. R. 280, L. JJ. 

Annotations : — Consd. Tredegar v. Wliidus (1875), L. B. 91 
P)q. 607. Refd. Collins v. Gave (1858), 27 L. J. Ex. 146 ; 
Waterloo v. Bacon (1866), 35 L. J. Gh. 64 3. Mentd. 
Syinpson v. I’rotbero (1857), 29 L. T. (). S. 325 ; Oruies 
V. Beadcl (1860), 2 Gill. 166; Jenner v. Morris (1861), 

3 L. T. 871 ; Koyal Bristol rcruianont Bldg. Soc. v, 
Bomash (1887), 35 Ch. D. 390. 

310, Allegation in suit that no 

rights capable of assertion at common law.]^ — A 

pltf. in equity filed his bill stating that a policy 
had become void at law, & claiming to liave it 
treated as valid in equity. After bill dismissed 
the same pltf. sued at law on the policy : —Held : 
a bill would lie to restrain the action, & injunction 
would be granted accordingly. — T redp:gar (Lord 


years 1309, 1310 & 1311 Fasli. In a 

f )reviou8 suit between the same parties 
n respect of the years 1306, 1307 & 
1308, pltfs.’ right to rc'eeivethe annuity 


liad been admitted by deft., & a decree 
passed accordingly :~ lleld : the fact 
that the two suits related to different 
years did not prevent the judginont in 


the forinor operating as res judicata in 
the latter. — Dwakka Dab v. Akhay 
Singh (1908), I. L. R. 30 All. 470. — 

IND. 
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V. WlNDUS (1875), L. R. 19 Eq. 007 ; 41 L. J. Ch. 
268 ; 32 L. T. 690 ; 23 W. 11. 5U. 

311. Statement that contract dated In 

1915 — Application for stay of execution on ground 
that contract made in 1910 — Courts (Emergency 
Powers) Acts.] — The ct. held that deft, was estopped 
by the indorsement on the writ & the judgment 
by default from asserting that the sum was due 
under the contract of 1910 not under a contract 
of 1915 alleged in the statement of claim.]— 
CiiTBD V. Fiieybehger, [1919] W. N. 22 ; 116 
L. T. Jo. 214, 0. A. 

312. Defence — Plea of plene adminlstravit — 
Executor estopped in subsequent proceedings on 
devastavit.] — In assumpsit by A. against B., C., 
& D., as extrix. & exors of E., for a debt due from 
E., C. & D. severally pleaded plcnc adminwtravit. 
B. pleaded pZene adminisfravil except as to 
ii383 6.9. Id.y & also except as to certain goods 
of the value of £481 13.'?. Od. A. signed judgment 
for £1,280 13.9., to be levied — -as to £865 O.s-. Id., 
of the ass<ds confessed — A; as to the residue of 
assets infuturo. Under a^?.. fa. the goods produced 
£400 9s. 5d. B. gave a cheque on the bankers, 
with whom the £383 Gs. Id. had been deposited, 
which was dishonoured, not being signed by C. 
A D. : — Held : B. was bound by her admission 
that the money was in her hands, A consequently 
was guilty of a devastavit to the amount of the 
£383 69. 7d. 

Semble : B. was liable for no more than £100 
Os. 5d. in respect of the goods. — OooPEii v. Taylob. 
(1844), 6 Man. A G. 989 ; 7 Scott, N. R. 9.50 ; 13 
L. .1. C. P. 92 ; 2 L. T. O. S. 348 ; 8 Jur. 4.50 ; 134 
E. R. 1193. 

Annotation: — Refd. Jowsbury v. Mummery (1872), L. 11. 8 
C. P. 50. 

313. Unsuccessful plea on equitable 

grounds in action at law -Based on course & prac- 
tice of court of equity — Subsequent suit In equity 
based on same equitable grounds.]— P helps v . 
Pbotiiero, PiioTiiEBO V. PiiELP.s, No. 309, ante. 

314. ' .] — An admission contained in a 

statement of defencie in one action cannot properly 
bo treated as conclusive in other proceedings 
between the same parties, but on a difterent issue. 
—lie Wat.tebs, Neison v. Walters (1889), 61 
Ti. T. 872; revsd, on other grounds (1890), 63 
E. T. 328, C. A. 

315. . Statement that defendant surviving 

partner of firm — Subsequent action by defendant 
on contract of indemnity.] — A married woman 
suing as a member of a linn has, th(;reby, sulllcient 
separate estate to justify her in maintaining an 
action. 

A CO. entered into a contract with a business 
firm to indemnify them against a particidar 
claimant, the co. being at liberty to use the nanu* 
of the firm in defending any action brought by 
claimant, A the firm agreeing to give all assi.stance 
required. At the time when this contract was 
entered into an action had been commenced by 
the particular claimant ; it was defended by the 
co. in the name of the firm, A in tladr pleadings 
the co. stated that E. had become the surviving 
partner of the firm. Judgment was given in the 
action against the firm, A execution was 
threatened. E., who was a married woman, 


would not sanction an appeal U> the House of 
Lords, A brought an action against the co. to 
enforce the contract of indemnity ; — Held : E. 
was entitled to the benefit of the contract of 
indemnity, as she was, in any case, estopped from 
denying her liability as surviving partner of the 
firm, A was, consequently, liable unchu* the judg- 
ment. — Ej)dowes V. ARaENTTNE LoAX A Mer- 
cantile Agency Co., Ltd. (1890), 62 Jj. T. 602 ; 
revsd. on other grounds, 63 L. ''T. 364. C. A. 

316. Replication — Omission to traverss allega- 
tion in defence.] — Carter v. .Iaivies, No. 257. 
ante. 

Effect of statements in pleadings on hearing of 
action.] — See Part VI., Sect. 3, sub-sect 
2, B. (c), post. 

{j) Conlinuing Catises of Action. 

Judgment as bar to subsequent proceedings by 
plaintiff.] — See Sub-sect. 2, B. ( / ), post. 

[k) AdmlssibilUij of Evidence to show JVhai 
Matters in Issue. 

317. General rule.]— S intzenick v. IjIJcas, No. 
231 , a)ite. 

318. Whether evidence admissible to show 

grounds of decision.] — ^(1 ) Where applts. against 
an order of removal gave a notic(5 of appeal, 
signed by four churchwardens A four overseers, 
A, afterwards, a statement of theii* grounds of 
appeal, signed by two churchwardens, A two 
overseers only : -Held : they were not estopped 
from showing that there werti in fact only two 
churchwardens A two overseers in their parish. 

(2) Where resps. consent to have their own order 
of removal quaslied, without communicating their 
reasons for doing so, either to the sessions or the 
opposite party, the judgment of sessions is con- 
clusive against them, A they cannot afUu’wards 
be allowed to show that their order was quashed 
for a mere informality. — R. v. Church Knowle 
(Inhabitants) (1837), 7 Ad. A El. 471 ; 2 Nev. A 
I». K. B. 359 ; Nev. A P. M. C. 353 ; Will. Woll. A 
Dav. 627 ; 7 L. J. M. C. 4 ; 1 J. P. 248 ; 1 Jur. 
811 ; 112 E. R. 517. 

Annotations: — As to (2) Distd. 11. v. Landkcy (1817), !) 
y. B. 1)05. Reid. If. V. SL. Dmitwicli (1817), 

2 Now SoKH, Uas. 551 . 

319. .J — Resps. are iKjt estopped by a 

general entry on the records of the sessions, that 
an order is (luashed, from showing that it was in 
fact quashed not upon the merits, ev(m where tlio 
entry was made in pursuance of a general consent 
in writing that the order might be quashed, for 
such evidence does not contradict either the record 
or the agreement. Where applts. relied upon the 
fact of a previous order having been quashed, A 
proved this by the records of the ct., which showed 
that the order had been quashed without saying 
how, A the sessions refused to allow resps. to show 
that it was quashed, not upon the merits : — Jleld : 
they had not heard the appeal, A a mandaynus would 
lie to compel them to do so. — R. v. Flintshire J.f. 
(1844), 1 New Sess. Cas. 288 ; 13 L. J. M. C. 103 ; 
.sal) nom. R. v. Flintshire JJ., Llangerniew 
Parish v. Cwm Parish, 3 L. T. O. S. 207 ; 8 
J. P. 677 ; 9 J. P. 135 ; 8 Jur. 929. 

320. .] — An order of removal, A an 


PARTlII.tSECT. 3, SUB-SECT. 1.— 
B. (k). 

a. General rule — Whether evidence 
admissible to prove compromise of 
previous action .] — In an action of 
ejectment on the title deft, in order 
to show a surrender, by operation of 
law, of a tenancy, previously sub- 


sisting in pitf. proposed to give parol 
evidence that a previous action between 
the same parties but not affecting the 
land, bad been compromised : — Held : 
as the posiea in the former action con- 
tained notlilng from wlUch it could 
bo inferred that the verdict in that 
action had been taken by consent, no 
foundation was laid for the reception 


of such evidence as explanatory of tho 
record : that tho evidonco tended to 
contradict the recorcL & was inad- 
missible. — Keane v. O'Brien (1871), 
I. R. 6 C. L. 531.— IR. 

b. .] — Jaffray r. Simpson 

(1835), 13 Sh. (Ct. of Sess.) 1122 ; 10 
Fac. Coll. 15.— SCOT. 
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order of sessions confirming it, were quashed by 
this Ct., on a case stated for their opinion, because 
the examination, relied upon as showing a settle- 
ment by 1 ‘cnting a tenement, stated that “ rent, 
was paid. Ifesps. again removcid the paupers to 
the applt>. parish, wiiieh appealed again, relying 
upon the former judgment in Q. B. as an estoppel. 
On a case stated by the sessions, confirming the 
latter order suhjciet to the opinion of this Ot., 
it appeared that, in tlu‘ foiiner case, the sessions 
had stated that, if this Ct. held the objection good, 
the order of removal was to be quashed “ for 
deficiency in thii examination ” : it appeared also 
that the judgUK'nt of this Ct. was, simply, that the 
orders should “ be severally quashed ” ‘.—Held : 

(1 ) resjis. w('re not estopped by the former judgment 
in Q. B., but might have shown, if they had been 
able, that it proceeded on matter of form only ; 

(2) applts. were at liberty, if necessary, to show 
by cvidmcc, which the sessions had not allowed 
them to do, that the judgment turned on matter 
of substance ; (3) tlie objection, admitted on the 
present case to nave been as above stated, was 
substantial <fe valid ; (4) the quashing of the former 
orders by this Ct., being general in terms, & not 
explained by evidence, must be deemed a quashing 
on the merits ; (5) if the provisional judgment of 
the sessions in the first siiecial case could be looked 
to, the w’ords “ for deficiency of the examination ” 
might have been explained by evidence, or by a 
special entry, to nu'an a didiciency merely formal, 
but unexjilained they must be taken to import a 
substantial defect. — K. r. I^eeds (Inhabitants) 
(1847), 9 Q. B. 910 ; 2 New Mag. Cas. 305 ; 3 
New Sess. Cas. 44 ; 1 7 li. ,1 . M. C. 1 ; 1 0 L. T. O. S. 
131 ; 12 .1. 1\ 21 ; 11 .lur. 1077 ; 115 K. B. 1524. 

321. I Where upon a case sent up 

to the t)t. of Q. B. containing questions as to 
points of substance as well as form, the decision 
is given upon the formal objections alone, but the 
order is quashed generally, evidence is admissible 
upon a subsequent appeal, to show that the formal 
objections alone were decided, & the .settlement, 
therefore, not finally determined. — B. v. 8t. 
Peteu’k, Duoitw'K'h (Inhabitants) (1847), 9 
Q. B. 880 ; 2 New Sess. Cas. 531 ; 10 L. J. M. C. 
38 ; n J. B. 212 ; 11 .lur. 225 ; 115 E. B. 1514 ; 
suh oiom. B. V. Droitwich (Inhabitants), 2 
New Mag. Cas. 08 ; 8 L. T. O. S. 303. 

AnnoUtiions : — Expld. Hcslon Overseers v. .St. Bride's Over- 

ficers (1803), 1 K. & p, 58:$. Reid. II. v. Widecoinhe- 

iii-tho-JVloor (I8J7), 9 Q. B. 8U4. 

Bemoval orders generally, see Poor Law. 

.\~-Cu7npare No. 215, ante. 

322. .] — In an action of trespass for 

breaking & entering pltf.’s land, & building thereon 
a wall & cornice, a verdict was found for deft, on 
the })lea of lihcrurn tevemenium. In a subsequent 
action, by the devisees of the former deft, against 


the former pltf. & his wife, for injui’y to the re- 
version by the wife breaking & entering the land & 
pulling down the cornice : — Held : defts. were 
estopped, by the record in the former action, from 
giving evidence to show that the land under the 
cornice had not then been in dispute. — W iii'ti'AKEII 
V. Jackson (1804), 2 H. & C. 920 ; 33 L. J. Ex. 
181 ; 11 L. T. 165 ; 159 E. B. 383. 

323. Judge’s reasons.] — lie Bank op Hin- 
dustan, China & Japan, Campbetj.’s Case, 
Hitpisley’s Case, Alison’s Cast:, No. 215, 
ante. 

-.] — Compare Nos. 219, 319, 321, a^ite. 

324. Order directing issue.] — Where issues have 
been directed in a suit between the i)arties iirodoccs- 
sors in title, the findings upon the issues will not 
alone create an estoppel, but must be considered in 
connection with the order directing the issues & 
the decree made upon the findings. — Bobinson v. 
Duleep Singh (1878), 11 Ch. 1>. 798 ; 39 L. T. 
313 ; 27 W. R. 21, C. A. ; subsequent proceedhigs 
(1879), 11 Ch. I). 823. 

A 7 motations Eefd. May (1883), 25 Ch. D. 231. Mentd. 
llobertBon v. Hartopp (1889), 43 Ch. 484 ; Chosterfleld 
V. Harris, [1908] 2 Ch. 397 ; Malvcni Hills Conservators 
V. Whitmore (1909), 8 L. U. B. 179. 

325. Pleadings — Although not pleaded in second 
action.] — In order to raise the defence of res 
judicata it is not neta^ssary to set forth in detail 
in the defence the pleadings in the other action 
the judgment in which is said to operate as res 
judicata but, in order to judge wdxether the same 
questions wRU’e at issue in the first action as in 
the second the ct. will look at the pleadings in the 
first action though they wei'c not set forth in the 
defence* in the second action. 

Qu. : whether a judgment obtained in one action 
before the trial of another can opeiate by w^ay of 
estoppel as res j^idicaia unless the judgment was 
obtained befoi’e the issue of the WTit in the second 
action. — H oustgun ?>. Sligo (Marquis) (1886), 
29 Ch. 1). 448 ; .52 L. T. 9(1 ; 1 T. L. B.. 217 ; on 
appeal. 29 Ch. I). 457, C. A. 

Annotation : — Refd. Caird r. Moss (1886), 33 Ch. D. 22. 

326. Verdict.] — Where the judgment-roll in an 
action, as made up docs not accurately represent 
thatwhich really was found at the trial, a ct. of equity 
ought not, in a snbsecpient proceeding between 
the same parties, to grant pltf. an injunction to 
enforce a right which was not established by any 
finding of the jury in the former iiroceedings, 
notwithstanding what appears on the face of the 
judgment-roll. 

It appears that the judgment-roll, as is frequently 
the case, had not been formally made up at the 
time of the trial, & was not in fact made up until 
after the suit in equity had been commenced, when 
it was rcquiied for the purposes of the case which 
pltf. was then setting up. The postea was accord- 
ingly drawn up, by pltf.’s attorney, & it was 
therein stated that the juiy had found the issues 
on the first & second counts for pltf., & the issues on 

that now sued for. — M umford v- 
Arcadia Powder Co. (1905), 37 

N. S. R. 375.— CAN. 

e. Case referred to arhitraiion — 
Wheiher evidence admissible to show 
case not tried by jury.] — After the jury 
had been sworn, the matters In dispute 
in the action were, by consent, referred 
to arbitration. In pursuance of the 
terms of the submission, the flndlnprs 
of the arbitrators on the issues & the 
assessment of damages wore entered 
on the pos/ea as the verdict of the 
jury ; & the record was made up in 
the ordinary form, as if the case had, 
been tried throughout by the jur 3 \ 
No certifloate was obtained from the 
judge at the trial : — Held : pltf, was 


323 i. J udge's reasofis. ] — In a (juestion 
of chose jugde the dispnsiiif only of 
the first judgment can he taken into 
account. 

The motifs of the judgment can ho 

I'.urpose of 


823 il. .] — In cases wherein the 

aefenoe of res judicata is raised the et. 
Is entitled to look at the reasons for 
judgment in tlie former aetion as well 
as the pleadings & formal judgment to 
ascertain with pi-eoisiou the issues 
decided therein. — 'Johanesson v. 
Canadian Pacific Ry. Co., [1922] 


2 W. W. R. 701 ; G7 D, L. R. C3G : 32 
Man. L. R. 210.— CAN. 

c. Jn trials by jury.] — When an 
issue arises on the plea of res judicata, 
the identity of the facts in the former 
cases with those in the existing case is 
a matter for the jury when the trial is 
by a jury in a division ct. — -Re Cowan 
V. Affie (1893), 24 O. R. 358. — CAN. 

d. Jrrit of sunimo7is.] — To an 
action for work done, deft. i)loadod a 
previous action by pltf. in tho county 
ct. for tho same cause of action, which 
was dismissed with costs :• — -HeZd ; the 
writ of summons in tho previous action, 
being specially indorsed, was proper 
evidence for the ot. that the previous 
judgment embraced tho sanjio claim as 
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the third count for defts. It seems, tliei*efore, 
clear, that the judgment-roll as made up by pltf. 
did not accurately represent that which really 
had been found at the trial. It is said that defts. 
are estopped by the judgment-roll from denying 
llic exclusive right of pltf. to occupy the box on 
all six nights of the week. It may bo doubted 
whether in reality, looking at the whole of the 
judgment-roll, any such estoppel can be said to be 
established, but admitting for the purposes of 
argument that the judgment-roll as it stands 
would establisli the estoppel, it is perfectly clear 
to their Jx)rdships, upon the true construction of 
the findings of the jury, that they did not intend 
to find any such exclusive right in pltf. ; & their 
Lordships do not think that they can go behind 
the terms of the findings, which seem to them per- 
fectly capable of interpretation without any 
explanation (Lord JIersciieix, C.). — Want v. 
Moss (1894), 70 L. T. 178, P. C. 

In bankruptcy proceedings.] — Sec Bankimirtcy, 
Vol. IV., pp. 823-327, Nos. 3034-3073. 

{1) Election of Eeniedy. 

Judgment as bar to subsequent proceedings by 
plaintilT.j — See yub-scct. 2, B. (.7), post. 

(m) Where Money paid into Court. 

327. In action for price of chattel — Defendant 
not estopped from suing for negligence — In con- 
struction of chattel.] — In an action for the stipu- 
lated ])ricc of a specific chattel, deft, pleaded 
payment into ct. of a sum which j)ltfs. took out 
in satisfaction of tlie cause of action : — Held : 
deft, in that action was not estopped thereby from 
suing pltfs. for negligence* in the construction of the 


chattel. — IliaoE v. Burridoe (1810), 15 M. & W. 
598; 4 Dow. & I;. 1 ; 15 J.. .1. Ex. 309; 153 
E. R. 988. 

Annotation Reid. Davis r. Hodges (1871), 25 Ij. T. 155. 

328. Acceptance “ In full satisfaction of claim ” 
of money paid into court — In action by solicitor for 
payment for professional services — Action by client 
against solicitor for negligence — Solicitor not es- 
topped from disputing negligence.] — Applts. em- 
ployed resp. as their solr. in legal proceedings 
which proved abortive, in consequence, as they 
alleged, of the negligence of resp. Resp. took 
procecciings to recoA’^er payment from applts. for 
professional services, & applts. deducted from the 
amount claimed the ct)sts of the abortive litigation 
& paid the balanct^ into ct. in satisfaction in full 
of the claim. Resp. took the money out of ct., 
in full satisfaction of his claim. Applts. after- 
wards commenced an action against resp. for 
damagtis for liis alleged negligence in the conduct 
of the legal proceedings above mentioned — 
Held : resp. was not estopped by tiie former 
proceedings from disputing the alleged negligence. 
— Stephens & Co. v. Allen (1921), 91 L. J. P. C. 
32 ; 12() L. T. 458, P. C. 

Judgment as bar to subsequent proceedings by 
plaintiff .] —>S’ce Sub-sect. 2, B. (Ii), post. 

C. On What Parties Binding. 

(a) Parties. 
i. In General. 

329. General rule.] — Plstoppels in fait by 
record by line or recovery shall bind not only the 
party to the c*stopi)(d, but also all privies wht) 
claim under him ; but if the heir do not claim as 


not estopped by the record from 
showing that tho case had not Ixicn 
tried by a jury, but had boon referred 
to arbitration. — S cott r. BENNErr 
(1868), I. It. 3 C. L. 217.— IR. 

f. Opinion of the cottrt.] — Tho 
opinion of the ct. expressed at advising, 
on a question not arjfued by tho parties 
& not referred to in the inteilooutor 
of tho court : — Held : not to foreciose 
the parties from subsequeu(;Iy raising 
the question for judgment.- -Mou- 
nuAY’s Ti{(tsteios V . Moubuay (18116), 
23 It. (Ct. of Sess.) 801) ; 33 Se. J.. It. 
G43 ; 4 S. L. T. 43.— SCOT. 

g. Pleadings <& judgment.] — To 
determine the issues decided la a 
previous case the pleadings & j utUrment 
are the only evidence admissible. — ■ 
Bohiiof Municipality 0 . Boshop 
Kkukkraad (1892), 10 C. L. J. 252. - 
S. AF. 

PART II. SECT. 3, SUB-SECT. 1.— 
B. (m). 

h. Payment in action by solicitor 
to recover costs — ■Sat)se.i 2 uent action 
against solicitor for damages.] — Applts. 
employed resp. as their solr. in legal 
procoodings which proved abortive, 
m consequence, as they alleged, of the 
ncglhfenoe of resp. Resp. took T»ro- 
etsedings in tho High Ct. to recover 
payment from applts. for professional 
services, & applts. deducted from the 
amount, claimed the costs of tho 
abortive litigation & paid the balance 
into ct. under Rules of Civil ITocedure, 
Rule 370, “ in satisfaction In full of tho 
clahn.” Resp. took the money out of 
ct. under Rule 377 “in full satis- 
faction of Ids claim.” Applts. after- 
wards commenced an action against 
resp. for damages for liis alleged 
negligence in tho conduct of tho legal 
proceedings above mentioned .--Held : 
resp. was not estopped by the former 
proceedings from disputing the alleged 
negligence. — Stephens & Co. v. Allen 
(J921), 94 L. J. P. 0, 3?.— S. AF, 


k. Failure to jjay money into 
court — Terms accepted by court as 
indulgence — Effect of subsequent failure.] 

•A decree was passed in a pre- 
emption Sint awarding possession to 
pltf. on payment of Rs. 1,200 within 
t wo mouths. Ou appeal the amount 
payable by i»Itf. was increased by 
Rs. 380:15:0 & the time of payment was 
(Lxtended to ilvo months from tlio 
appellate ct. decree. Pltf. deposited 
the amount declared by tho original 
decree to bo payable & obtained 
possession of tho property in suit. 
TJiO additional sum made payable by 
tho appellate cts. decree not having 
been paid, the vendees api)lied for 
execution of tlio decree & costs, i’ltf. 
appeared & offered to pay Rs.260 
at once 8c tho balance in two months, 
which was accepted by the ct. Before 
the time so allowed liad expired tho 
vendees put in a further application 
asking that the property in suit 
might bo returned to them because 
pltf. had not complied with the terms 
of tho appellate decree. Pltf. there- 
upon deposited the balance of the sum 
due from him under the last order of 
tho ct. : — Held ; neither the principle 
of res judicata nor tho principle of 
estoppel debarred the vendees from 
taking up the position that, by reason 
of pltf.’s failure to deposit tho amount 
cf tlie appellate cts. decree wltlxin 
time, the suit ipso facto stood dismissed. 

-SiiEO Manual v. Musajumat Huijsa 

(1921), I. L. R. 44 AH. 159.— IND. 

PART II. SECT. 3, SUB-SECT. 1.— 
C. (a) i. 

329i. Generalrulc.] — ^Where A. acting 
by direction of B. commits a trespass 
f>n land, & unsuooessfully defeuds an 
action by the owner in respect thereof, 
the judgment is no estoppel of B. — 
Park do. v. Soxith Hustler 's Re- 
serve Co. (1883), 9 V. L. R. 4. — AUS. 

329 ii. — ■ — ^.] — M. who had been 
(ieolared lRS£|,ne rct-alued a solicitor 


to act for him in an application to 
liave tho lunacy order sot aside. 
Before making tlio application the 
solicitor obtained an order from the ct. 
directing that Ids costs of the applica- 
tion should in any event bo paid 
by tho committee out of his estate. 
The application was dismissed, & a 
previous order as to tlie solicitor’s 
costs was embodied in tho order 
dismissing the apr'doation. Before the 
costs had bo(iu paid M. I’eooverod, Sc 
liaving been declared sane by the ct., 
& having had the management of 
his estate rostered to him, refused to 
pay the costs. Tho solicitor l)rought 
an action against M. Sc obtained a 
verdict : — Held : tlie order for the 
payment of costs out of M.’s estate 
did not operate as res judicata as 
between him Sc M., not having 
been made in a proceeding in 
whi(Jh they wore independent parties. 
— MuLauuiilin V. Prekhill (1908), 
b C. L. R. 858.— AUS. 

329 iii. •.] — Where A. is sued by 

B., Sc is seeking to set off a demand 
for whieli ho has already obtained a 
verdict against B. : — -Held : he is 
estopped bv such verdict from bringing 
the same identical demand a second 
time before the jury by way of set-off. 
— Russell v. Rowe (1850), 7 U. C. R. 
484.— CAN. 

329 iv. — ~ .] — In an action against 
the sheriff & his sureties for not 
arresting a party at pltf.’s suit ; — 
Held : defts. were not concluded with 
regard to the fact of the arrest being 
made, by tho decision in that suit 
which could not act as an estoppel 
being res inter alios acta. — McIntosh 
V. Jarvis (1852), 8 U. C. R. 535.— CAN. 

329 V. .] — Where in an Intor- 

K 'er issue (the execution creditor 
doft.) it appeared that pltf. had 
taken a bill of sale of the goods in 
question from the execution debtor 
while the fa. was In tho sheriff’s 
liands : — Held : he was not -thereby 
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Estoppei. 


Sect. 3 . — Effect of res judicjta : Sab- sect. 1, C. 
(a) i.] 

privy, but by his own purchase, or from another 
ancestor, he shall not be bound. — Edwards r. 


Roqkrs (IGIO), W. .To. T5G ; Cro. ('su*. .^>13 *, 82 
E. R. 239. 

Annotations : — Consd. Collinc'wood v. I»aco (1662), 1 Vont. 
•113. Befd. Hound v. Kello (1690), Freem. K. 11. 498 ; 
(loodtitlo V. Morso (1789), 3 Term Rep. 36.') ; Doo d. 
Murchant v. Krrington (1839), 6 llintr. N. C. 79. 


estopped from denying tlio debtor’s 
title, this action not being upon the 
deed, Sc between otlier partie.s."- 
Ma.caui.ay V. MAasuAPL (1860), 20 
U. C. It. 273.- -CAN. 

329 vi. ■ — — •. ]— Diamoxu i\ (!olkman 
a876), 38 U. C. R. 632 : 25 C. 1'. 236. - 
CAN. 

829 vii. •.] — D., the purcliaser of 

land, gave a intge. thereon, Sc sub- 
soquently allowed taxes to accumulate 
on the land, which was sold to realise 
such taxes when 1 ). bonglit it. I). 
having made default in jjayment of 
the mtge., proceedings wore instituted 
pending which D. convoyed this Sc 
other property to his two sons, who 
gave a mtge. l)ack socviring the support 

rnalnttsnance of D. Sc his wife, & pltf., 
after recovering judgment, filed a bill 
impeaching the transaction for fraud : 
— Held: the judgment so recovered 
by pltf. ag.iinHt JJ. was not evideneo 
agahist tJie sons. — A li..vn’ ■*). McTavihji 
(1881), 28 Gr. 539; rcesd., 8 A. 11. 440. 
- -CAN. 


329 viii. ^.] —-The fact that a per- 

son under bond to keep the peace Im.s 
been convicted subseciuently of attempt 
to commit an assault, doe’s not debar 
the bondsmen from pleading Sc proving 
in an action against them on the bond, 
that the acts of the person so con- 
victed did jiot amount t.o a breach of 
the bond. The conviction, wlule 
proof of the fact that the person was 
found guilty, is not chose jiwec as to 
the bondsmen, wlio wore not parties 
to the cavise. — (J asohain v. Lkrlano 
( 1893), y. 11. 4 -S. G. 350,— CAN. 

329 ix. ■,] -A judgment main- 

taining the validity of a seizure of 
movables seized at tlie instauco of a 
hypotliocary creditor, is not vfiose 
jaoce against an opposaut who was 
ii(>t a party to the suit. — W ood & 
Davis (1895), Q. li. 4 Q. R. 453,— CAN. 

329 X, •.) — A judgment on 

certiorari (luushiug u search warrant 
would not estop deft,, from jiustiiyjjg 
under it in proceedings to replevy tiio 
goods seized where he was not a party 
to the proceedings to set tiie warrant 
aside, Sc such j udgment was a j udgmont 
nUe.r partis only. — iSi.EETii v. iluKl.- 
mcu-l (1896), 25 .S. C. K. 620.— CAN. 

. ^29 xi. ^. ] — Ti»o plea of res 

judicata is good against n party who 
has been iti any way represented in 
former suit deciding the same inattcu’ 
in controversy.- DiNOWAi. I. r. McRkan 

141 . — CAN, 

329 xii. .y—Scmhlc : a judgment 

in an undefended action hrougijt bv 
deft, against a co., declaring tlmt. deft. 
AVtw nut a shurcholdcr, was Jiot a 
defence to this action, brought by 
other suhKcribers to compel deft, to 
pay for the shares he had subscribed — 
l\A'lTEIt80N C. TuUNKK (1901) 22 

(J. L. T. Oco. N. 163 ; 3 U. D it 373 
1 O. W. R. 82.- -CAN. ^-37 3, 

,^29 xiii. .] — VVherii a person who 

might have an eventual interest in 
substituted lauds has not been made 
a party on proceedings for authority 
to sell the lands, the order authorising 
tho Stile is, tiJH to hini, res inter edios 
acta. — I’liEvoHT r. 1 ‘uevost (1901) 35 
S. C. R. 193.— CAN. uaui;, 

, action was 

brought by the A.-G. as pltf., on relation 
of a city corpn.& an individual, Sc by the 
oorpn. as pltfs., also, against au electric 
railway co., to I'cstrain the latter from 
erootlng gas works in the city. Ritfs 
alleged that three by-laws of the city 
prohibited the erection of the works 
Defts. denied the validity of the by- 
lavTO, & set up that by virtue of thp 


powers derived from another co., tlicy 
woit) not subject to the by-laws. At 
the trial, defts. sought to amend by 
alleging that the (pio-stion of their 
iiavmg these powers was res judicata 
because of the judgment of the .Judicial 
Gommittce of the Frivy Council iii a 
former action brought by the city 
corpn. alone against defts. ; — IJcld : as 
agaiust the city corpn., the amendment 
should bo allowed. Sc defts. should have 
an opportunity of proving the added 
defence ; but as against the A.-G., 
the amendment should not be allowed, 
as ho was not a party to the former 
action. — A.-G. for Manitoba r. Winni- 
peg JfiLEUTRIC Rv. Go. (1912), 21 

W. L. R. 90H ; 5 D. L. li. 823 ; 2 

W. W. R. 851; 22 Man. L. R. 761.— 
CAN. 

XV, — — .] -In an action brought 
by the I. H. Go, of Gauuda on lien 
notes made in favour of tJio 1. H. Go. 
of America, which was shown to bo 
a separate co., pltf. was non-suited 
on the ground that there was no assign- 
ment pleaded, & no attempt to prove 
one, to the former (!o. : — JJeld : the 
defence of res judicata was not goofl in 
a subseqneut action brought upon the 
same notes against the same deft. l>y 
the 1. 11. Go. of America, on the ground 
that the two actions were not between 
the same parties. — Inteknationae 
Harvester Go. c. Iuokson (1911), :30 
W. L. R. 293 ; 7 W. W. R. i)99 ; 

(1915), 31 W. L. R. 219. — CAN. 

329 xvi. .] — Where a judgment 

is oUtaiuedfor a real estate coumiission 
Sc a Hut)sequeut action is brougnt by 
tne agent against ttie solrs, wdm acted 
for all parues to the trausael ion to 
recov(!r monies alleged to bavo been 
received by tliem for him the doctrine 
of res judicata does not apply in the 
second action. t^HALMER-s r. AIaohrav 
(1916), 33 W. L. It. 656 ; 9 W. W. R, 
1135; affd., 55 .S. G. R. 612. -CAN. 

329 xvii. — ,] — A. sold to H. certain 
logs of timber, Sc 95 logs wore didivcred 
to H. in part iierformanco of the con- 
tract. C. brought a suit agaiust A. Sc 
R., claiming the logs midcu another 
title. I’cndmg this suit, G. entered 
into an agreement with D., selling 
him the logs in tlie event of being 
successful in his suit. Thu judgment 
of the ct. of tirst instance was in G.’s 
favour. Sc under such judgment D. 
obtained possession of the logs in suit. 
This judgment was on appeal rcvei-sod. 
R. then brought a suit in the nature of 
au action of trover against Gt Sc D. 
for the logs Sc damages. The ct., 
without ciilerlug into the merits, 
dismissed the suit ; — Jlcld : D. was 
not a party to the original suit or bound 
by the judgment in that suit.— A ua 
SVED AniJOOL Hossani o. Lenaink Sc 
Hn.vdden (1869), 13 Moo. lad. App. 
()9.--lND. 

329 xviii. .] — A deed of gift, 

valid Sc operative botweon the parties 
thereto, cannot bo avoided because iu 
another suit between dilYerout parties 
it has been held to be fraudulent as 
against creditors. — R amanugra Na- 
RAIN V. Mahabundor Kunwa (1873), 
12 R. L. it. 433.— IND. 

329 xix. . ] — A claim in execution 

to a house which had been attached was 
dismissed, Sc ciaiiuuut then sued the 
decree-holder to establish her title to 
it. It appeared that the house had 
been previously attached in execution 
of another deci'oe obtained by A. 
against the same judgment-debtor, & 
his father (since deceased) ; that pltf. 
had then preferred a claim, which 
was allowed ; that the j udgment - 
debtor had taken no steps to have the 
order allowing the claim set aside ; 


Sc that a suit filed by A. with that 
object had been dismissed : — Held : 
deft., not having boon a party to the 
former proceedings, was not estopped 
from contesting pltf.’s claim. — Gna- 
NAMBAT. V. PAllVATHl (1892), J. D. it. 
15 Mad. 477.— IND. 

329 XX. .] — ^S. died in 1805, leav- 

ing two sons, N. & G. M. took 
possession of the property of S. under 
a will alleged by her to have been 
executed by S. In 1807 G. brought 
his suit as one of the heirs of S. to 
set aside the will & made his brother 
a co-doft. The Principal Sudder 
Amecn dismissed i-ho suit, finding on 
the evidence that the will was genuine. 
In 1869 N. brought this suit for his 
share as heir of S. against M. : — Held : 
N.’s claim was not barred by tbc 
finding of the ct. in G.’s suit, as N. 
was no party to that suit. — Nabin 
Chandra Mazumdar «. Mukta Sun- 
dari Debi, 7 G. L. R. App. 38 ; 15 
W. It. 309.— IND. 

329 xxi. •.] — Husband & wife as- 

signed her chose in action. A decree, 
I)ronoimoed in a suit to which the 
assignors were not jiarties, doclared 
their rights inter sc to tlio fund 
Held : the wife was not bound by the 
docreo.-- -Marsiiaet. v. Gibbingh (1 855), 
4 I. Gh. R. 276,— IR. 

-.] — I’ltf., who 

owner of mtged. proi)orty, agreed to 
sell it to deft., subject to tlio mtge. 
At deft.’s request the property was 
transferred to his wife instead of to 
himself Sc she took jxisscssion. Pltf. 
having been subsoqueutly compelled 
to pay rates on the iiroperty sued deft.’s 
wife for the amount in the magistrates 
ct, Furtlier default by Ikt resulted 
iu the holders of the mtgiE obtaining 
judgment agaiust pltf. for the principal 
Sc interest duo under the mortgage, 
Sc this amount he now sought to 
recover from deft. : — Held: the judg- 
ment obtained by pltf. against deft.’s 
wife did not operate as an estoppel, 
since deft, was not a party to that 
action. — Chant v. Rhodes, [1917] 
N. Z. L. R. 184.— N.Z. 

329 xxiii. — — .] — A law agmit, alleg- 
ing that he had been eini)l()y(‘(i i>y the 
creditors on the insolvent estate* of a 
debtor, raised an action fur payment of 
his aceonnts against the creditors, who 
had previously been assoilzied from 
an action i-aiscxl against tlunii by the 
trustee for the expenses connected 
with the estate : — Held : 1-he agent 
was no paity to the previous case. 
Sc it could not i)e ploadod as res 
judicata. — Laidlaw v. Blackwood 
(1813), 15 Sc. Jur. 481.— SCOT. 

329 xxiv. -.1- -The police corars. of 

a burgh raised au action of declarator 
against the county coune-ll to have it 
found that defenders had no powesr 
to levy or enforen payment of county 
general assessment upon lands Sc 
heritages within the burgh of Ubaii. 
The defenders wore assoilzied. There- 
after an owner Sc occupier of heritages 
situated within the burgh, brought 
a notice of suspension Sc interdict 
against the county comicil to have the 
county comicil interdicted from levying 
or enforcing payment of any assessment 
upon any lands or horltagos situated 
within the buigh of Oban: — Held: 
the previous decision was not re.s 
judicata . — MacArthuk v. Argyll 
County Council (1898), 25 R. (ct. of 
Sess.) 829 ; 3.5 Sc. L. R. 612 ; 5 

S.L.T. 394.— SCOT. 

XXV. .] — Deft., a partner in a 

firm, coded all his rights in certain 
spooiflo property to the creditors of 
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330. .] — Between the same parties the 

record is an estoppel & also in an action against 
undertenants. — Oollingwood & Ramsey v. 
Severai. Defendants (1065), 1. Sid. 239 ; 82 
E. R. 1081. 

Annotation : — Befd. Stanynought v. Cosius (174G), Baruos, 
456. 

331. .] — (1) A stranger being bound by a 

decree gotten by fraud, may falsify it. 

(2) All tliat come in pendente iite are bound by 
a decree. — Style v. Martin (1060), 1 Cas. in Ch. 
150 ; 22 E. R. 737. 

332. .1 — (1) After a fact has once been 

judicially tried & ascertained, a party to the 
proceedings is estopped from denying its truth. 

(2) If a man make a lease by indenture of land 
which is not liLs, & after purchase it, that lease 
shall bind liim, his heirs & assigns ; A an e.stoppel 
that affects the interest of the land shall run with 
it to whoever takes it ; & none that are parties to, 
or claimants under, this recovery, shall falsify 
it (Holt, C..!.). — Trkvivian v. J.awuenoe (1701), 
Holt, K. B. 282 ; 2 l.d. Rayni. 1036, 1018 ; 6 
Mod. Rep. 256; 1 Salk. 276; 3 Salk. 151; 87 
E. R. 1003. 

Annotations : - -As to (1) Expld. Wraight v. Kilcliiiisiaaii 
(1719), 1 Sira. 197. Coosd. Maprratli v. Hardy (IS.IS), 
•1 Bing. N. (1. 782 : Litchtleld n. Heady (1850), 5 Exch. 
999. Reid. 1‘alrner v. Ekin’s (1728), 2 Ld. Hayiu. 1.5rd) ; 
Goodtil.lo V, Morso (1789), 9 Tortu Hep. 905 ; Taylor 
r. Needham (1810), 2 Taunt. 278; Vuoght v. Winch 
(1819), 2 B. (S: Aid. 662 ; Staltord v. Clark (1821), 9 Mooro 
C. P. 724 ; Hight d. Jeflerya v. Bucknell (1891 ), 2 B. & Ad. 
278 ; Silverii v. Boswell (1841), 9 Man. G. 524 ; Doe v. 
Wellstuan (1848), 2 Exoh. 968 ; Freeman n. Cooke (1818), 
2 Exch. 651 : H. r. Blalaimoro (1852), 5 Cox, C. C. 513 ; 
Feversham r. Emerson (1855), 11 E.xoii. 985 ; Howbotham 
t\ Wilson (J860), 8 H. L, Cas. 948. As to (2) Consd. 
(ioodtitle V. Morse (1789), 9 Tcirm Rep. 965. Raid. 
Falmer r. Ekins (1728), 2 Ld. Hayin. 1550; Doe d. 
Lushliigton V. Llandalf (liord Bishop) (1807), 2 Bos. 

P. N. H. 491 ; Doo d. Christmas v. Oliver (1829), 10 

B. ii. C. 181 ; Doe d. Downo v. Thotnpson, Downo v. 
Thompson (1817), 9 Q. B. 1097. 

333. .J —A person had been party to a 

prior suit touching the grant cd an admini. strati on 
CMni icsiamoito annexo : — Held: he was barred 
from instituting proceedings for the. purpose of 
claiming the administration as residuary legatee. — - 
Thomas v. Davis (1752), 1 Lee, ]70; 161 E. R. 
63. 

334. .] — If a verdict he found on any 

fact or title, distinctly put in issue in an action 
of trespass, such verdict may be pleaded by way 
of estoppel in another action between the same 
Xmrties or their privies, in respect of the sairie fact 
or title. — OiJTiiAM v. Mohewood (1803), 3 East, 
316 ; 102 E. R. 630. 

Annotations : — Expld. & Distd. Vooglit v. Winch (1819), 
2 B. & Aid. 662. Consd. Barrs v. .lackson (1842), 1 Y. He 

C. Ch. Cas. 585. Refd. Doc v. Hnddart ( 1895), 2 Cr. M. &. 
H. 316 ; Eastmnro v. Laws (1839), 5 Bing. N. C. 444 ; 
.lonos V. Lewis, [1919] 1 K. B. 328. Mentd. Waters v. 
Waters (1848), 2 Do G. & Srn. 591 ; Wilkinson v. Kirby 
(1854), 2 C. L. H. 1387 ; Hope v. Gluneestcr Corpn. 
(1855), 7 Do G. M. & G. 017. 

335. .] — (l)Wlierea witness, who had been 

examined as to a fact resiDccting a right, is decea-secl, 
what he swore at that trial may be proved by a 
witness who heard him give liis evidence, & it is 
admissible. 


(2) Wliere a question of right of water has been 
tried, in an action on the case, the record of that 
trial is evidence in a second action against the 
same deft., though there are other defts., if they 
all claim under him. 

The record of the former cause cannot be deouiod 
a legal estoyipel, bo as to conclude the rights of the 
X>arties by its x^roduction ; but it is binding so far, 
that I think myself bound to tell the jury to con- 
sider it as conclusive of the rights of the parties 

(liDUD I]LLENR0R0UG1I, D.). STilUTT P. BoV- 

INGDON (1803), 5 Esxi. 56, N. P. 

Annotations : — As to (2) Rdid. Wenman v. Muekenzio 

(1855), 25 L. J. Q. B. 11 ; Morgan r. NieiioJl (1866), 36 

L. 0. C. P. 86. 

336. .] — If partuis litigate a question in a 

ct. of competent jurisdiction, & a final decision 
be given thereon, such parties or those claiming 
through them, cannot afterwards ref)pen the same 
question in anothcT' ct. This restriction docs 
not (>xtend to other x>ersons wliose interest is 
almost identical with that of one of the x>artios to 
the first suit if they do not atdaially claim tlirough 
such x)arty. --S pencer v. Williams (1871), Jj. R. 
2 P. & D. 230 ; 40 L. J. P. & M. 15 ; 24 L. T. 51.3 ; 
sub noni. Spencer & Si‘Enceu v. Wei.liams, 
In the Good'-t of Elmslev, 10 W. It. 703. 

Aniwtations : — Consd. Magrath v. Itoichol (1887), 57 L. T. 

850. Mentd. Do Morn, v, C.’onclui (1885), 29 Ch. 1). 268. 

337. .] — Testator, by will dated in 1827, 

devi.sial his estate to trustees A their heirs ux^on trust 
that they A their heirs should stand seised of the 
same during the life of (h, & also until the whole 
of testator’s di^bts A the legacies thereinafter 
mentioned were paid, ui:)on trust to set A let tlic 
same A apxdy the rents A yearly profits, A the value 
of whatever timber might bo considered at its 
best growth, from time to time, in discharge of 
his yiiaily x>i‘oflts from time to time until tliree 
legacies were paid, A from thenceforth to x>ay the 
rents A yearly x>i‘ofits to 0. A his assigns during 
his life ; A from A immediately aftt'r the de(;eas(! 
of O. A the i^ayment of the debts A higacios A all 
exxienses incurred by the trustees, testator devised 
the estate to the heirs of the body of 0., A for 
default of such issue, to his own right heirs. In 
1830, the trustees, by deed reciting that the debts 
A legacies were x^aid, convoyed the estate to (J. for 
his life. 0., shortly afterwards, sul'ferod a common 
recovery, A then mortgaged tlui estate in foe to W. 
D. A W. afterwards filed a bill against the heir 
of the surviving trustee A against the oldest son 
of (k praying for a declaration that (k took an 
equitabh^ life estate, tail under the will, A for a 
conveyance of the legal fee to W. The son put 
in an answer submitting that 0. took only an 
equitable life estate, A that the conveyance by the 
trustee in 1 830 was a breach of trust, A asking for 
a declaration to that effect. A decree was made 
without any declaration, directing the lieir of the 
trustee to convey his estate under the will to W., 
subject to C.’s equity of redemption, A was 
inrolled. Aitev the death of C. his eldest son filed 
his bill against W. to recover the estate, on the 
ground that the limitation to the heirs of the body 


the firm & appointed H. to act as his 
agent to effect a sale of such property 
for the benefit of such ciuditors. 
Thereafter H. unsuccessfully sued the 
deft, under the said agi'cemont for 
transfer of such property. Afterwards 
the said firm was declared insolvent 
& the trustee in the insolvent estate 
sued deft, for transfer of the said 
property under the said agreement ; — 
Held : H. had not been appointed 
trustee for the creditors of the firm 
under the said agroomont, & con- 
sequently a plea of res judicata fuimded 


on tho decision in his action could not 
bo sustained in answer lo the action 
by tho trustee in tho insolvency, as 
the parties to tho actions were not 
the same, — Pragju Bhimbhai & Co.’s 
Tuustke y. Desai (1905), 26 N. L. 11. 
607.— S. AF. 

329 xxvi. .]— Whore exception 

was taken to pltf.’s maintaining his 
action on the ground that a judgment 
had been given for first deft, in a previous 
action, brought by pltf.'s brothers, 
against defts. wherein tho subjoot- 
luattcr, the claims & Ihe prayers were 


the same, which judgment was one 
in rem & binding on iiltfs. as res 
judicata : — Held : as tho executor, tho 
second deft., was hold not to be subject 
to the jurisdiction of tho ct. that 
pronounced judgment in the previous 
case & consequently not a party 
fhoreto, & os the claims against him, 
similar to those in tho present action, 
wore thereupon withdrawn, the parties 
& tho matter were not the same & the 
plea of res judicata should fail. — 
Fitzgerali) V . Green (1913), 0. 1’. D. 
403.— S. AF. 
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Seel. 3 . — Effect of res judicutfi : Sub-sect. 1, C. (a) 
i. ii. efir (i!)).] 

of 0. was a continRciil n'lnaindcr, & that the 
tmsteos had committed ;i breach of trust in con- 
voying so as to enable C. to destroy it by tlu^ T‘(‘- 
covery. W. by answer insisted on the inrolletl 
decree as an adjndicati(3n on ttie question 
Held : (1) t he t rustees took a legal fee under the 
will; (2) the rule in Shelley's Case, therefore, 
appliinl, (k C. acquired a good equitable fee by tlie 
recovery, because a general devise to trustees 
their heirs under a will, tht^ purposes of which 
required them to have some legal estate of free- 
hold, 2^rimd fade gave the fee, it lay on the 
parties alleging that tla^y took a less estate to 
show what. l(‘ss estate would serve tlie purpos(i ; 
(3) tlie trust to set «S: h't, which could not be con- 
lined to an authority to let from year to year, cV: 
the direction as to the timber, were grounds for 
not cutting down this estate ; (t) assuming tlie 

trustees not to have taken the fee, the estate for 
the lift‘ of C., w’hicb in that view of the case was 
in 1830 their only estate, was held in trust for 
C. only, & not upon any implied trust to preserve 
contingent remainders, (fc they were justified in 
conveying to C., though their doing so enabled him 
to di'stroy the coniingimt remainders ; (5) as 

pltf. had not asked to be dismissed from the suit 
instituted by W. 0., but had raised the question 
of construction in that suit, b<' was bound by the 
decree, the direction in which to tlx* trustee to 
convey his estate was a decision that he bad an 
1 ‘st.ate & that the trustees had taken the f<*e under 
the will. — CkiLLirni r. Walters (1873), L. K. 17 Kij. 
252 ; 43 L. J. (ti. 210 ; 20 h. T. 808 ; 22 W. It. 
209. 

AnvoUtiions : — Ae. ta (1). (2) & (U) Refd, 7»V 'i’owiiKend’ri 
Contract, llSlir)] 1 Cb. 7 J (J. iUncrulUi, Mentd. Palintn- r. 
Locko (ISSl), 4a L. 'J'. 22U ; lit (ijccn, Ualdock r, (Jtfcii 
(18HS), 40 Ch. I). r»10 ; lie Adams ii:, i’erry's Contracd 
(1800), 47 W. IL 32G. 

338. Amicable suit.] — Allasox v. Stark, 

No. 248, anic. 

339. Recovery against party in reversion - 
Freehold in stranger — Reversioner bound.] — 

nVnant in fee simple, expectant upon an estate for 
life, bargained A: sold to A. wlio was made tenant 
to tlie npraecAye A: he vouched the timant in fee ; — 
Held : this recovery, to the use <if the reversioner 
for lif(‘, remainder in tail was good against him by 
estoppel. — Wp]BH r. Nect (1583), Cro. Eliz. 21 ; 
78 K. h. 287. 

Annotation : — Mentd. Hoc d. Pooh! v, Erriiifflon (1804), 

1 Ad. & P.l. 7.00. 

ii. Parties Sahaj or Defendhuj hi Different Unjlil. 

340. Judgment against wife — Action against 
husband *& wife: J — A recovery in ejectment 


against the wife cannot bo given in evidence in an 
action against the husband & wife for mesne 
rofits. The judgment in ejectment could not 
e admitted as evidence against the husband 
because ho was no party to that suit. — D enn v. 
White (1797), 7 Tei-m Rep. 112 ; 101 E. R. 882. 
Annotation -Refd. Doo V. Harvoy (1832), 8 Biiiff. 239. 

341. Judgment against husband & wife suing 
as cO'plaintiffs — Action by wife suing by next 
friend.] — A decree against husband Ai wife, 
suing as co-pltfs., for matters, in some of which 
the wife has a separate interest, will not conclude 
the wife jn another suit instituted by her through 
liei* next friend. — H ughes v. Evans, Evans v. 
Hughes (1823), 1 Sim. & St. 185 ; 1 E. J. O. S. Ch. 
129 ; 67 E. R. 74. 

Annotations: — Consd. Wako r. I’urkcr (1838), 3 Keen, 59. 

Refd. Re Dotries, Nordon v. Levy (1883), 31 W. It. 720. 

342. Judgment against defendant sued jointly 
with another — Action against defendant sued 
alone.] — A judgmemt obtained by A. in an 
act ion of use A^ occupation, against Ii. & 0 , is 
no e\idenco to charge R. in a subsequent action 
brouglit by A. against liim alone, for the use & 
occupation of the same premises for a subsequent 
l)eriod.-- OimiSTY v. Tancred (1842), 9 M. Ac W. 
438; 11 L. J. Ex. 109; 152 E. R. 185; suhse- 
</ueut proceedings, sub nom. Tancrp:d v. ChiRiSTY 
(1843), 12 M. & W. 310, Ex. Ch. 

Annotations: — Mentd. Draper v. Crofts (1846), 15 M. & W. 

166 ; Hendorson r. Squire (1869), L, It. 4 Q. B. 170. 

343. .] — Case by one attorniy against 

another for falsely ropres(‘nting that he, deft., 
was authorised by E. as his agent, to employ 
pltf. as attorney of F. to bring actions in liis name ; 
that deft, did so employ pltf., who was compelled 
b) discontinue the actions A: pay the costs. Plea, 
tliat pltf. was not employcid niodo et form,d. Re- 
]>lieation by w'ay of estoppel, that bill of 

eo.sts in the actions delivered to deft. & one O. 
A: one .1., was referred by a judge’s order to a master 
for taxation, with liberty to deft. <te .1. to di8f>uto 
th<i retainer; that the master allowed £192, & 
pltf. sued deft. O., & J., for tliat sum ; Ac the 
question of retainer having been referred to the 
master, la* certified tliat a retainer liy deft., O., 
Ac .1., wTis jjroved to the amount of £120 ; wherc- 
ui7on, jiltf, olitained judgment for that sum, Ac 
i^osts Held : the rejilication was bad, the find- 
ing of the master in respect of the retainer being 
no e.stoi)pel in the iiresent action. — C allow v. 
.Ienkinkon (1851), 0 Exch. (HiO ; 2 L. M. Ac 1*. 
103 ; 20 E. .1. Ex. 321 ; 155 E. R. 710. 

— .] — Compare No. 551, post. 

344. Judgment In action for Infringement of 
patent — Petition by defendant for revocation of 
patent — Whether plaintiff estopped from raising 


PART II. SECT, 8, SUB-SECT. 1. - 
C. (a) ii, 

1. Parlies — Failure to establish title 
as devisee — (Jlnim as heir at law — Or 
jmrehaser .] — Dok d. Htjssev v. Guay 
(1843), ] Out. DiK. 2167.— CAN. 

ni. .Inrlguu'nl far forcHosure 

against plaintiff as ass^ig7iee of mort- 
gagor's eguitg of redemption — Artion 
by plaintiff as trustee for creditors. 
I’ltf. as ussigiKH! for the benclU, of 
creditoi'S under 48 Vief. c. 26 (O.), 
brought thin action on behalf of cei tuin 
crediloi-8 to wet uHide uh fraudulent 
a lutfro. made by bin assignor, while 
insolvent, to deftn. Defta. set up as a 
defence a judgment for foreclosure 
on the mtge. to which pltf. us assignee 
was a party deft. : — Held : the judg- 
ment of foreclosure was no bur to this 
action. I’ltf. act<?d in a dual capacity 
as assignee of the mtgor.’s equity of 
jt)deraption, & also as a trqsteo foi- 


I creditors. It was in the former 
cupaciity he was maihs deft, in tlie 
foreeloHure action, in which he could 
not have set up the fraud of his 
assignor, nor was he hound to have 
counttu’claitued for his jiresent cause 
of action ; while in this action he was 
suing us tru-sfeo for ensditors, & in 
another riglit. — Grass i\ (tUAN'I' (J 888), 
16 0. It. 233.— CAN, 

n. Pismissal of suit for 

redemption of mortgage — On ground of 
sale, of eguitg of redemption — Second 
suit on repurchase of equilg of re- 
demption.] — Jn 1870 pltfs. sued to 
redeem a mortgage of certain lands 
from defts.’ predecessors in title. 'I’he 
suit was dismissed on the gioimd that 
pltfs.’ equity of redemption, had been 
sold In execution of a decree to A. B. 
I’ltfs,, having repurchased the equity 
of reflemptlon from A. B., brought 
a second suit to redeem the latids in 
defts.’ possession ; — Held : the fjucstion 


wlndlier the (Miuity of redi^rnption of 
t he lands in sviit had hetm sold to A. B. 
was res jiuticata Sc could not he re- 
o})encd by defts. on the ground that 
pltfs. wore litigating under a different 
title in the former suit. — Am Moil) i an 

ItAVUTlIAN V. El.AYACHANinATniL 

Ko.mbia ACIIKN (1882), I. L. Jt. 5 Mad. 
239.— IND. 

o. Judgment agairnd plaintiff 

personallg — Actum by plaintiff as 
trustee.] — A judgment-debtor, upon the 
attachment of certain land in execution 
of dee.rces passed against him personally 
by the revenue cX., iustiUited a suit 
for a declaration 6c establishment of 
his right to such laud, not os his owix 
property, but as wafef, of which he 
was mutavxiUi or trvisteo ; — Held : 
inasruxich as pltf. was not suing In his 
own right, but In his capacity as 
custodian, trustco, or manager or the 
wakf property, & he must therefore 
be taken to flU a character separate 
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validity of patent.] — In an action for infringement 
of a patent, the ct. held that one of the claims in 
the specification had been anticipated declared 
the patent invalid. Deft, presented petition for 
revocation of the patent ; — Held : pltfs. were not 
(istopped from setting up the validity of the claim 
on the petition . — Me Deeley’s Patent, 11895] 
1 Oh. 087 ; 64 L. ,T. Oh. 480 ; 72 L. T. 702 ; 43 
W. K. 517 ; 12 It. 272, 0. A. ; on appeal^ atib nom. 
Deeley V. Perkes, [1896] A. 0. 496, II. L. 
Annotations Exnld. Shoe Machinery Co, v. (hiUan. fl89C] 
Md. lie Lewis & Stircklcr’s Patcnl (1890), 
14 R. P. C. 24 ; Poulton v. Adjustable Cover & Boiler 
Block Co. (1908), 99 L. T. 647. Mentd. lie Dellwick’s 
1 atent, [1896] 2 Ch. 70 l» ; Ludlngton Cigarette Machine 
Co. V. Baron Cigarette Machine Co., [1900] 1 Ch. 608 : 
Kc Justice’s Patent (1901), 18 R. P. C. 241 ; Re Gelpol’s 
Patent, [1903] 2 Ch. 715 ; Re Klabor & Steinberg’s J>atent 
(1908), 77 L. J. (Jh. 609 ; Re Ralston’s Patent No. 13444 
of 1896, Re Preston & Ralston’s Patent, No. 7970 of 1903 
(1909), 100 L. T. 386; Porter v. Freudenberg, Kreg- 
Unger v. Samuel & Roscnfeld, Re Merten’s I’atents, [1916] 
1 Iv. B. 86 7 . 

345. .] — PoiJL' roN V. Adjust- 

able Cover Boiler Block Co., No. ]64, 
ante. 

Privies.]— Nee Nos. 346-363, post. 


{!)) Privies. 

346. General rule.] — Edwards v. ItouERs, 
No. 329, ante. 

347. .]— \erdict shall only be given in 

evidence amongst privies. 

If one man has a title to several lands, & he 
bring ejectment against several defts. A; recover 
against- on<L he shall not give that verdict in 
tividence against the rest, because tlie party agaiust 
wliom that verdict was had may be relieved against 
it, if it is not good, but the rest cannot, although 
they claim under tluj same title, & all make the 
same defence. 8o if two tenants defend a title 
in ejectment, A a verdict be had against one of 
them, it shall not be i^iad against the other, unless 
by rule of ct. But if an ancestor has a verdict, 
tlic Iieir may give it in evidence, because he is 
privy to it ; for he who produces a verdict must 
be either j)arty or privy to it, A it shall never 
be received against difierent persons, if it do not 
appear that they are united in interest {per Our.). 


' — Lock v. Norbornb (1687), 3 Mod. R-ep. 141 ; 
87 E. B. 91. 

348. .] — A decree of the Ct. of Oh. deter- 

mining a matter of right is good evidence of that 
right, as to all persons claiming under the party 
against whom the decree was made, though at the 
distance of 100 years afterwards. — B orough v. 
Whichcote (1732), 3 Bro. Pari. Gas. 595 ; 1 

E. 11. 1520. 

349. .] — Outram V. Morewood, No. 334, 

ante. 

350. .] — Strutt v. Bovingdon, No. 335, 

ante. 

351. Title must be derived subsequent to 

proceedings.] — A. being seised of two closes, wliich 
he claimed as heir-at-law, conveyed one to B. 
Both A. A B. were afterwards ousted by 0., A 
brought actions of ejectment against him for the 
premises respectivedy, which they recovered. B. 
was again dispossessed by C. A again brought 
ejectment against bun, claiming the same promises 
as in the former action, A by the same title. On 
the trial, B. ollered to prove the deposition made 
by a witness, since deceased, upon the trial of the 
former ejectment between A. A 0. : — Held : the 
e\ddence was inadmissible. 

I also tliink that the evidence was not receivable. 
A passage has been cited from the Com. Dig. 
Evidence, A. 5, wliere it is said, that “ a verdict 
in another action for the same cause shall be 
allowed in evidence between the same parties. 
So, it shall be evidence, whore the verdi(;t was for 
one under whom any of the present parties claim.” 
But that must mean a claim ac(pihed through such 
party subsequently to the verdict (Little- 
DAXJE, J.). — Doe d. Poster v. Derby (Earl) 
(1834), 1 Ad. A El. 783 ; 3 Nov. A M. K. B. 782 ; 
3 L. J. K. B. 191 ; 110 E. H. 1406. 

Annotations Distd. Bfiscoe V. Lomax (1838), 8 Ad. & El. 

198. Reid. Doe d. Strode v. Seaton (1835), 5 L. J. Ex. 

73 ; HodffHOa v. Walker (1872), L. R. 7 Exch. 55 ; Llan- 

over IK Homfray, Pbillips r. Llanovor (1881), 19 Ch. D. 

224. 

352. .] — (1) An order for delivery 

of possession made by the county ct. under 
19 A 20 Viet., c. 108, s. 50, does not affect the rights 
of a person not a party to the proceedings. 


from that in which the decrees were 
passed against him by the revenue ct., 
his suit was not bariied by Civil Pro- 
cedure Code, B. 244. — Nath Mal Das 
V. Ta-jaalvicl Hussain (1884), I. L, 11. 
7 All. 36.— IND. 

P- Judgment against parly 

us factor — Huhseqnent action against 
same party personally. \ — Where a 
party was called as defender in one 
urdioii as factor on a trust ostatc, & 
a d(‘fence was finally reT)ollod ; it 
another action was brougtit agaiust 
him jHirsonally, held compeUnit Lt 
plead thti same defence In the so(!ond 
action, — M'N at v. Hamilton (1831) 
10 Sh. (Ct. of Sobs.) 180. — SCOT. 

PART II. SECT. 3, SUB-SECT. 1.— 
C. (b). 

346 i. General rule.] — A dccroo on an 
award liavJng boon passed against an 
ailuiliiistrator at tho instance of a 
creditor of tho estate property re- 
ferred to in tho award was purchased 
by the decree -holder in execution 
proceed irigB with the sanction of the 
ct. Afterwarda an administratrix 
appointed in tho place of the ad- 
uiinistrator brought a suit to set aside 
the docreo : — Held : the decree having 
been executed the execution bound the 
parties & all persons claiming through 
them, & the question was, Ihorofore, 
rta judicata. — Bai Mehekbai v. 
Magan^AND (1905), I. L. R. 29 Bom. 
PO. — IND. 


q. Jn blood — Grandson of heir .] — 
An action having been raise<l by a 
trustee, adjudging on a trust bond for 
behoof of a party setting himself forth 
os apparent heir to an estate under a 
fee-simple destination, for setting aside 
tho service & titles of the heir in 
posBiissiou, on an allegation of ille- 
gitimacy, & decree absolintor having 
been pronmmoed therein : — Held : res 
judicata agaiust a grandson of such heir 
(now deceased), who claimed tho same 
character, insisting in a reduction of 
the same titles. Sc on the same grounds, 
though not having incurred a repre- 
sentation to his grandfather. — Ruthkr- 
roRD V. Nisbet’s Trustees (1832), 
11 «h. (Ct. of iSess.) 123.— SCOT. 

r. In law — Principal ch surety .] — 
A judgment rendered without fraud 
against the principal is chose jugf-e 
against the sui'cty. — Lamy & Drapeau 
(1881), 1 D. U. A. 237.— CAN. 

s. — — Mortgagor ch mortgagee .] — 

Where a vendor obtained judgment 
against tho purchaser, declaring tho 
deed of sale of certain immovables a 
nullity & sotting it aside ; — Held : tho 
Judgment was not res judicata against 
a mtgee. to whom tho purchaser had 
in the moantimo mtgod. his property. — 
OUKLLET V. Rochett’E (1883), 9 

Q. L. R. 289.— CAN. 

t. In estate — Judgment debtor ch pur- 
chaser at sale in execution of judgme'td 
debtor's property.] — Held: there was 
3 suffloieut privity of estate between 


tho purchaser at a sheriff’s sale under 
tho ex(!CUtiou agaiust tho judgment 
liehtor, to onahlo the lessor of pltf. 
to estop such purchaser from setting 
up the same defence of usury unsuccess- 
fully set up by the judgment debtor, 
under whom the purchaH(!r claimed. — 
Mills v. Kelly (1852), 2 C. P. i. — 
CAN, 


uociKion 


a judge upon an interpleader issue, 
that certain land was not tho home- 
stead of an c.xocution debtor, w'as Iicld 
upon a claim subsequently made by a 
mtgee. claiming title through the 
execution debtor, who was not a party 
to the interpleader, to be res judicata . — 
Johnson Brothers r. Hewitt (1912). 
19 W. L. R. 937 ; 1 D. L. R. hi; 5 
Sask. L. II. 125. — CAN. 


P* .] — A. brought a 

suit agamst B. to have it declared 
that B. possessed no right of way over 
his lauds. This suit was dismissed, 
& B. obtained a decree establishing 
his right. I^revious to tho Institution 
of this suit, A. had mortgaged tho 
same lands to C., who, after the suit, 
caused tho lands to be sold under his 
intgo., & became the purchaser at the 
auction -sale. In a suit by C. against 
B. to have it declared that no such 
right of way existed over tho lands : — 
Held : C. was not estopped by the 
previous decision against A., his 
mortgagor, from again raising the 
of tbe validity of the right of 
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Sect. 3. —Effect of res judicata : Sub-sect. 1, C. (6) 

ft- ( f'\ 1 

Senible : it docs not alTect the rights of the person 
against whom it is made. 

I)eft. had obtained such an order in a proceeding 
against one his tenant : — Held : he was liable 
to an action of Irespass brouglit by pltf., wlio was 
tenant to IL 

(2) A verdict AvJiich is twidence against A. is not 
admissible against 11. on the ground that E. 
claims under A., unless B. claims under A. by a 
title subsequent in date to the verdict (t'liANNErx, 
B.).—Hodson r. Wai.kp:r (1872), L. R. 7 Exch. 
55 ; sub nom. Hudson v. Walker, 41 L. J. Ex. 
51 ; 25 L. T. 937 ; 20 W. R. 489. 

353. .] — Spplncer i \ Williams, No. 336, 

ante. 

354. -.] — Jones v. Lewis, No. 219, ante. 

355. In blood — Heir claiming by difEerent 
ancestor.] — An estoppel whicli accrues by admit- 
tance of record, sliall not conclude the heir who 
claims not the right by the same ancestor ; other- 
wise of estoppels which stand upon recompense. — 
vSyms’s Case (1608), 8 Co. Rep. 51 a ; 77 E. R. 
ol9 ; sub nom. (tAme v. Symms, Cro. Jac. 217. 
Annotati<ms :-~~CQTiad. Fowlo r. Doglo (1674), Frootri. K. IL 

ShipJey ’8 Case (1 6 1 0), 8 Co. Hep. 134 a. 

r. Rooeus, No. 

329, ajite. 

357. Heir claiming by own purchase.] 

• — Edwards v. Rogers, No. 329, ante. 

358. .] — A tine dilters from the case 

of a surrender ; for that will be good against the 
Jieir by estoppel, although it passes no estate at 
all ; but if a surrender is not good, there 4 vill be 
no estoppel , <fc no estate can i)ass into the hands of 
the lord (Lord Haudwk’ke, C.). — Taylor v. 
I IIILIPS (1749), 1 Yes. Sen. 229; 27 E. R. 999, 
L, C. 

— Goodtitie v. Morse (1789), 3 Tcriu Rep. 

Consd. Couiptoa r. Colliusou (1790), 1 Hy. lU. 334. 

359. Heir surviving ancestor.] — Cood- 

tttle V. Morse, No. 1028, post. 

380. Appearance by heir as one of 

next of kin.] — The fact that the validity of a 
will of real & personal estate executed since the 
passing of Wills Act, 1837 (c. 26) has been 
established belore tlie Judicial Committee as 
regards the personal estate, in a inxx.'ecding t-o 
whicli the heir-at-law was a jiarty in another 
capacity, does not take away his right to an issue 
devisaiyit vet 'non.— -Stacky v. fSPRATi.EY (1858), 
'T- 91 ; 27 L. J. Ch. 725 ; 5 Jur. N. S. 

^ y fiubscqiient proccedinqs 

(18o9), 4])eC. A.r. 199, L. .TJ. 

361. ■ _.j — Where the same person was 

^ devisee under a will, & propounded 
tne will m her character of legatee only, the ct. 


I allowed her to be cited to see proceedings as 
' devisee. 

If parties are before the ct. in a suit, in whatever 
capacity, A take part in the litigation, they are 
bound by the decision in that suit, & the practice 
of issuing a separate citation to parties as hedrs-at- 
law who have already appeared as next of kin, is 
a work of supererogation (Cresswkll, Y.). — 
Emberley V. Trevanion (1860), 4 Sw. & Tr. 
197 ; 29 L. J. P. M. A A. 142 ; 21 J. P. 392 ; 161 
E. R. 1492. 

Annotution : — Apprvd. & Apld. Beardsley v. Beardsley, 

[1899] 1 Q. B. 746. 

382. .] — Where the heir-at-law of 

testator is made deft., as one of testator’s next 
of kin, in a probate acd-ion to establish Ids will, & 
appears contests its v^alidity in the action, ho 
cannot, afterwards, dispute the validity of the 
will in respect of real estate affected by it, notwith- 
standing that he was not cited to appear in the 
action as heir-at-law. — B eardsley r. Beardsley 
[18991 1 Q. B. 746 ; 68 L. J. Q. B. 270 ; 86 L. T 
51 ; 47 W. R. 281 ; 15 T. L. R. 173 ; 13 Sol. Jo. 
225, I). C. 

Annotatiov : — Mentd. Ex Tweed (1899), 68 L. J. Q. B. 

794. 

363. In law.] — T. having died, leaving .T. his 
exor., J., in his capacity of exor., sold the estate 
of T., & re^ceived in payment a promissory note, 
in which he induced rosp. to join as security ; at 
the same time giving resp. a writtem indemnity, 
in his own ca])acity, against the constMpience of 
his so doing. .1. (lied, having appointed B. his 
exor., who also died intestate before tlu; estate 
of J. had been fully administered. Applt. tlum 
took out administration dc bonis non. to tfie estate 
of .1., A, afterwards, sued resp. on the promissory 
note for the benefit of the creditors of T. In 
this suit resp. set up the indemnity given 1dm by 
J., but it was lield not to be available, A judgment 
was given against him. Rt^sp. then sued applt. on 
the indemnity in a fn'sh suit, A judgment was given 
in his favx)ur therein :—Jleld : tlie. question wan 
not res judicata by reason of the previous suit, 
for the defence was there held not to bo available, 
because pltf. in that sidt was suing in a different 
capacity from that in whicli he was now sued, A 
resp. had not, therefore, been before heard on the 
merits. — H acking v. Lee (I860), 9 W. R. 70. 

Bankrupt & trustee in bankruptcy.] — See 

Bankrurtcy, Vol. Y., pp. 637, 638, 905, 988, 1017, 
Nos. ,5731, 5732, 7428, 8082, 8295. 

364. In estate — Successive incumbents.] — R. 
V, W. de L. (1364), Y. B. 38 Edw. 3, p. 31. 
Avnotalions ; —Refd. Beoclior’s Case (1608), 8 Co. Hop. 58 a. 

Mentd. Toiir«on’8 Case (1610), 8 Co. H(*i>. 170 a. 

365. Ministers of Scottish church.] — 

The minister of tlie parish of B., Scotland, in 1875, 
raised an action of augmemtation, modification, 
A locality, against the heritors. A scheme of 


way over tho said lands. — B onomale] 
NAu n. KoYLAsir Chunder Dey( 1878) 
I. L. H. 4 Calc. 692.— IND. 

^ ~ — d — A int.gee, who hai 

purchased at the sale in execution o 
nis decree on the iritKe. is bound hi 
an estoppel that would have bouni 
hi8 intfTor.-— Kimhory Mouun Hoy r 
Mahomed Me jafi'ar Hosskin (1890) 
I. L. 11. 18 Calc. 188. — IND. 

Company X sharcholiUr. 


d. 


order made ayainsi 
a CO., aatyr appearance 8c conteslatioi 
by It of the petition, is res judicata & 
concluBive against the shareholtlers.— 
great NoR'mKKN Construction Co 
43?^AN <1^08), Q. H. 34 S. C 

e. Female heir of Ilhulu d 

rcversxoner.\ — After adopting a soi 


to her deceased husband a Hindu 
widow, in a suit by uu alleged re- 
vei-sioner to set aside the uiloption as 
made without the authority of tlie 
husband, alleged la her writUui state- 
ment & stated in ct. that she had 
anthoriry A that the adoption was 
valid. The suit was dismisstul because 
pltf. was found not to ho a reversioner. 
Tho widow then brought a suit to 
set aside the adoption as having been 
made without authority & it was held 
that the adoption was valid. In tho 
pi'csont suit brought by an alleged 
revei'sioner against the adopted son ; — 
Held : notwithstanding the personal 
estoppel which bound her the widow 
represented tho estate on tho question 
as to whether tho adoption was valid 
within the rule that where tho estuto 
of a deceased Hindu has vested in a 


female heir, a decree fairly & properly 
obtained against her in regard to tho 
estate is, in tho absence of fraud or 
collusion, binding on tho reversionary 
heir. — Hisal yiNoir v. Baewant 
S lNoii (1918), I. L. H. 40 All. 593.— 
IND. 

I. Testatrix executor .] — 

J. being indebted to pltf. in tiio sum 
of £360 died intestate. I’ltf. having 
sued his widow as her husband’s 
executrix, she gave a consent for 
judgment for tho sum & costs. A. 
died. Pltf. brought this action against 
hor executors to recover £372, suggest- 
ing a devastavit by A. of her husband’s 
assets : — Held : tho judgment against 
A. was oonclusivo as against her to 
show that she then had assets of J. 
to satisfy tho amount, a devastavit 
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locality was prepared ; D. lodged objection to the 
scheme, in so far as it localled minister’s stipend 
on eighty-one acres of his land, alleging that these 
eighty-one acres were held under titles cum 
decimis inclusis^ et nunquam antea separatism & 
that in respect of certain judicial proceedings in 
1795 & 1807 it was res judicata that these lands 
were so held. The proceedings relied on were as 
follows : In 1795 the then ministcir of B. raised 
an action of augmentation, etc., <& produced a 
rental of the whole lands in th(i which 

he included the eighty-one acres in question as 
liable for teinds. The ancestor of D. “ & the 
other heritors ” lodged a minute stating {inter 
ulia)m that these eighty-one acres were held cum 
decimis incliusis, craving that they might be 
struck out of the rental. On Dec. 2, 1795, tlui 
';i’'eind Ct. pronouncc'd an interlocutor ordering 
them to be struck out. Rectified schemes of 
locality were x>i’cpared, & objections lodged by 
other heritors, but the iiroceedings were not 
carried out to a final decree. In 1807 tlie same 
minister raised a new action of augmentation, etc., 
which, after certain objections were disposed of, 
proceeded to a final decree. In none of the 
schemes of locality since 1795 were the eighty-one 
acres included ; Held : the i)lea of res judicata was 
well founded. — D undas v. Waddej.l (1880), 5 
Aiqi. (’as. 249, 11. li. 

366. .] — An incumbent who comes 

into a b('neficc is a iirivy in law to the iiatron who 
axqiointed him, so as to be entitled to the benefit, 
k, subject to the burden, of tlu; same I'stoiipel as 
the laitron. R., the incumbent of a living, sent 
in his resignation of the benefice to the bishoxi, on 
the understanding that the I’esignation was not to 
be formally acc(‘ptod, nor the benefice declared 
vacant, until a date agreed uijon between himself 
k the bislioxu Before this date arrived R. with- 
drew his resignation, but the bishoi^ lefused to 
accexit the witlidrawal, k at the time agreed upon 
declar'd the benefice vacant, after which the 
jiatrons ai)pointed another incumbent, who was 
duly instituted k inducted into t he benefice. R. 
brought an action against the bishop to have his 
resignation declared null k void. To this action ' 
the patrons of the living were x^arties, k the sole 
question was whether the resignation was eficctual, 
k it was (hu'ided against R. that the resignation 
was elfectual & comijlete. R. refused to give uj) 
t he x^arsoriage-house k glebe lands, k in an action 
brought against him by the new incumbent, for 
an injunction to restrain him from continuing in 
wrongful xJossession of the premises k for trespass, 
R. set ux), substantially, the same defence as in 
the former action, namely, that his resignation was 
not effectual : — Held : as the ciuestion of the 
effectuality of the I'esignation was raised k dis- 
posed of in the former action, to which the imtrons 


were x^arties, k as R. would have been estopped 
from raising that question again in any proceedings 
between himself k the patrons, he was also estopped 
from raising the same question as a defence against 
the incumbent, who, as being a privy in law to the 
patrons, was entitled to take advantage of the 
same estoppel, k such defence should be struck 
out as frivolous k vexatious. — Magrath v. 
Reichel (1887), 57 L. T. 850, D. C. ; on appeal, 

4 T. L. R. 296, 0. A. ; sub nom. Reichel v. 
Magrath (1889), 14 App. Cas. 065, U. L. 

Annotcdionfi : — Apld. Macdougall v. Knight (1890), 25 

Q. H. D. 1. Refd. Dunlop PnouiriatIcTyrc Co. x\ Rimington 
(1900), J7 K. 1’. C. 0G5. Mentd. Barrett v. Day, Day v. 
Foster (1890), 43 Ch. D. 435 ; Reminington r. Scolcs, 
11897] 2 C)h. 1 ; Stephenson v. Garnett, [1898] 1 Q. B. 
677 ; Seott v. Scott, [1912] P. 241 ; Norman v. Mathews 
(1910), 85 L. J. K. B. 857. 

367. Sub-tenant.] — Collingwood k Ram- 

sey V. Several Defendants, No. 330, ante. 

368. — .]— JiODSoN V. Walkpir, No. 

352, ante. 

369. — - .] — Dartmouth (Lady) v. Roberts, 
No. 66, a}itc. 

370. .] — In an action brought by A. k B., 

for diverting water from their works, it appeared 
that A., when in the sole possession of the same 
works, had brought a former action for a similar 
injury, against the same defts., in wliich he had 
recovered a verdict k judgment against them ; k 
it being proved that A. <fe B. were now in possession 
of the same works : — Held : (1) this was abundant 
primil facie evidence, that the XR’esent x^ltfs. were 
privy in estate to the former pltf., k the verdict 
k judgment in the fonner action weie admissible 
in evidence against the same defts. in this action ; 
(2) the circumstances of B.’s having been examined 
as a witness in the former action, when he was 
disinterested, did not render such verdict k judg- 
ment inadmissible.— Blakemore v. Olamor- 
GANSimiE Canal Co. (1835), 2 (T. M. k R. 133 ; 
1 dale, 78 ; 5 Tyr. 603 ; 4 L. J. Ex. 146 ; 150 
E. R. 57. 

Amwtutions :■ -Refd. Symon? v. Blake (1835), 2 O. M. & R. 
41G ; Cbristv v. Tancred (1812), 9 M. & W. 438 ; Hearn 
r. Turner (1846), 2 C. B. 535 ; R. v. French (1878), 26 
W. R. 437 ; In the Estate, of Crippen, 11911] P. 108. 
Mentd. Beavan v. Cox (1850), io L. T. O. S. 65. 

(c) Fersoiis having Similar Interest, 

371. General rule.] — Agreement to inclose 
common, x>arties that have interest in the common 
k not privy to the agreement shall not be bound. - • 
Thirveton V. Collyer (1665), 1 Cas. in Ch. 48 ; 
1 Eq. Cas. Abr. 104 ; 22 E. R. 688 ; sub nom. 
Anon., Ncls. 79 ; 3 Rep. Ch. 13, L. C. 

372. .] — Spencer v. Williams, No. 336, 

ante. 

373. Judgment recovered against executors — 
Executors also trustees of real estate — Whether 
conclusive as against parties interested in real 


must ho prosuuunl to have l)oon 
cojiiinittcd by her, for wliich her assets 
in her exors.’ hands weiv answerable, — 
Ennis v. Rociifoki) (188 4), 1 1 L. R. 
Jr. 285.— IR. 

g. Debenture holder trus- 

tees for debenture holders.]-— Wy a 
deed executed in 1895, property of a 
CO. was conveyed to trustees for the 
holders of second debentures to be 
thci-eafter issued. Th(* arts, of associi. 
of the CO. jirovided that no diivctor 
should vote in rospi^et. of any matter 
in wiiioh he was individually interested, 
the quorum of dimetors being lixed 
at two. D., a director of ttie eo., 
advanced moneys to the eo, on the 
security of manufactured wiiiskey of 
the CO. & also upon second debontuivs 
issued to him by t he eo. in 1903, but 
forming part of the series secured by 


the trust deed of 1895. There was 
admittedly uo (luorum of indepeudent 
directors pnisont at the meeting which 
purported to authorise the issue of 
these debentures to I). The present 
action was instituted in 1905 liy pltf. 
on behalf of himself & all other holders 
of tii’st debentures claiming a declara- 
tion that certain first mortgage 
debentiu-os weie well charged on the 
property of t lie co., & a liquidator was 
subsequently appointed. Jn 1909 D. 
instituted an action for a declaration 
as to liis rights against the co. in 
liquidation & tho trustees for the 
second debenture-holders. Tho latter 
defts. delivered no defence, & D. 
obtained judgment against tlicm by 
default. D.’h action subsequently re- 
sulted in a declaration by the House of 
Lords that D. was not entitled to a 


valid pledge of the whiskey, but wms 
entitled to a valid lien on tho de- 
bentures for the amount of his advances 
to tho extent of the property comprised 
in tho trust deed. On tho hearing 
of a memorandum from tho child 
clerk in tho present action; — Held: 
(;., R., k G., as representing the holders 
of valid second debentui'cs issued by 
the CO. in 1895, were suffleientJy 
j-epresented by tho trustees for the 
second dobenturc-holdei’s in the action 
brought by D. against tho co. & tho 
said trustees, & the order of the House 
of Lords in tho latter action operated 
as an estoppel so eis to piecludo 
C., R., & G. from relying in tho present 
action on tho Invalidity in tho creation 
of D.'s debentui’cs. — Cox r. Dublin 
City Dis'itllbrv Co., Ltd. (No. 3), 
1917] 1 1. R. 203, 208.— IR. 
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estate.] — In a creditor’s suit for administration 
of the real <te personal estate of testator : Held : 
a judgment recovered against tlie exoi’s., who were 
also trustees of the real estate, was primd faxyic 
evidence of a debt as against the pei*sons interested 
in the real estate, but they were at liberty to 
adduce rebutting evidence. — Harvey v. Wilde 
(1872), L. R. 11 Eq. 488 ; 41 L. J. Ch. 098 ; 27 
L. T. 471. 

(d) Members of Class. 

General rule.]— Where a general right is 
fairly contested established against a repre- 
sentative class, parties not actually parties arc 
still bound by representation, so far as the general 
right is tried & established. Pltfs. filed a state- 
ment of claim, seeking to carry out against deft, 
a decree establishing a general right of common. 
Heft, demurred on the grounds, first, that he was 
no party to the original suit, & therefore not bound 
by the decree ; <fc secondly, that under an Act 
of Parliament pltfs. w’cre prohibited from taking 
proceedings, except such as were supplemental to 
the original suit, the decree in which they sought 
to enforce, without the leave of a certain body, 
<fc that they did not state that they had obtained 
such leave c/d ; (1) deft, was bound by the 
decree, so far as it established a general right of 
common ; (2) the proceedings being original <k. not 
supplemental, the demurrer must be allowed on the 
second ground, with liberty for pltfs. to amend by 
obtaining leave, & in case they obtained such leave, 
the costs of the demurrer should be resei-ved. — • 
London (City) Sewers Comrs. v. Cellaii.y (187b). 
3 Oh. D. 010 ; 45 L. .T. Oh. 788 ; 24 W. R. 1059. 

Annotations : — As (1) Consd. Conyboaro v. Lewis (1883), 

48 L. T. 527. Befd. McHimry v. liowis (1882), 21 Cb. D. 
202 ; Markt v. KuigUt S.8. Co., Sale Sc Fraza v. Knight 
S.S. Co., [1910] 2 K. B, 1021. Generally, Mentd. Tcm- 
porton V. Kussell (1893). 9 T. L. li. 298 ; Taff VaJe Ry. v. 
Amaigamatod Soc. of Railway Servants, [19011 A. C. 42G. 

375. Member having independent right.] — 

(1) A person not a party to an action or summons, 
nor technically bound by the judgment, but 
fully cognisant of the proceedings, who stands by 
& deliberately takes the benefit of a decision on 
tlie construction of a ^vill under which a particular 
fund is distributed, is estopped by his conduct, 
where the circumstances are identical, from re- 
opening any of the questions covered by the former 
judgment by means of a fresh action or summons 
relating to another fund under the same will, 
though claiming in respect of a dilfei“ent interest. 

(2) An order appointing some one to represent 
a class, such as next of kin, is not binding on one 
of the next of kin who has a distinct A independent 
interest in another capacity . — Re Lart, Wilkinson 
V. Blades, [ISOb] 2 Vh. 788 ; 05 L. J. Ch. 810 ; 
75 L. T. 175 ; 45 W. li. 27 ; 40 Sol. Jo. 053. 
Annotation: — As to (1) Reid. lie King, Jackson v. A.-G., 
[1917] 2 Ch. 420. 

376. Miners of parish.] — Decree that all miners 
Avithin the parish of 1). as well for the time being 
as to come shall ])a>’ Rj the vicar for tithe the 
tenth dish of lead ore cleaned '.—Held : all miners 
within the parish were within the decree, though 
not parti(;s to the decree, nor claiming in privity 
under any that were. — Brown v. Booth (1090), 
1 Eq. Cas. Abr. 104, pi. 5; 2 Vern. 184; 21 E. R. 
900. 


377 . Tenants of manor.] — Brown v. Howard 
(1701), 1 Eq. Cas. Abr. 163 ; 21 E. R. 960. 

Annotation: — Mentd. York Corpn. v. Pilkinffton (1737), 

West temp. Hard. 293. 

378 . Inhabitants of town — Judgment establish- 
ing custom.] — A decree had established a custom 
that all the inhabitants of M. should send their 
corn which was to be spent in their houses to be 
ground at pltf.’s mills : — Held : the decree bound 
all persons under the same description with the 
original defts. — Manchester Mills Case (1767), 
1 Doug. K. B. 222, n. ; 99 E. R. 146. 

(e) Trustee and Cestui que trust. 

See, generally, Executors ; Trusts & Trustees. 

379 . Action by husband & wife Jointly — 
Against trustees of father’s will — Judgment by 
wife against husband — For specific performance of 
agreement by husband to settle share under father’s 
will.] — In Feb. 1881, Mrs. N. by her next friend 
brought an action against her husband for 
specific performance of an ante-nuptial agreement 
to settle on her a share of property given to 
her by her father’s will. In Mar. of the same 
year the husband brought an action in his own & 
his wife’s name against the trustees of her father’s 
will for an account of the said share. Tiie trustees 
in their defence pleaded that pltf.’s right D> an 
account depended upon the facts which were in 
issue in the first action. Before the hearing of 
the setjond action judgment was delivered in the 
first action establishing Mrs. N.’s right to a specific 
performance of the agreement to settle : — Held : 
(1) the second action must be regarded as that 
of the husband alone, & the judgment against him 
in the first action was an estoppel in fact to his 
setting up any right to an account of the share 
which that judgment had decided did not belong 
to him ; (2) the pleading of the pendency of the 
action prevented any failure of the estoppel from 
the judgment not haAing been ph^aded. — Re 
Depriks, Norton (ok, Nordon) v. J^evy (1883), 
48 L. T. 703 ; 31 W. R. 720. 

380 . Action by trustee not in fact representing 
beneficiaries — ^R. S. C., Ord. 16, r. 8.| — In H>18, 
0., an exor. A trustee, who bore the same names as 
his father, testator, who bad died in 1908, 
moi-tgaged to deft, eo., for his own purjiosijs A 
without the knowledge of his mother who was his 
co-exor. A co-trustc^e, leasehold liouses wliicli 
had been assigned in 1907 to testator by whom 
the leases, or an attested cojiy, A the assignments 
had been registered at the Land Registry, A they 
bore a led ink indorsement to that (dTeet. The 
exors. bad also been registered as proprietors of 
the houses in question A were described in the 
register as “ exors.” of testator. When obtaining 
the loan (!. produced tlie documents which his 
father liad regisk'red but did not produce the 
probate of his father’s wdl or the land certificates, 
A fraudulently represented himself to be the 
person to whom the leasiis had been assigned. 
The CO. advanced the money to C. without inspect- 
ing the n^gister, belit'ving that he was tlu^ absolute 
owner of the leaseholds, A in executing the mtges. 
C. in fac;t personatcnl his father. Upon the 
instalments falling into arrear tlie oo. made in- 
quiries of (1. A obtained the land cei*tificates 
from him, A discovered that he was om? of two 
exors. A had personated his father, but he assured 
the CO. that the money was borrowed for exorship. 

cleolsion will be res judicata against all 
other members of the public. — I’oTrKit 
V. HaaiiI/TON (1870), 8 Maeph. (Ct. of 
Hess.) 1064 ; 42 Sc. Jur. 025.— SCOT. 


PART II. SECT. 3, SUB-SECT. 1,— 
C. (d). 

374 i. General rule .] — If an actio 
popularis having for its object tlie 


removal of obstructions from an 
alleged public road. Is properly carried 
to a decision by pursuers entitled to 
sue as members of the public, that 
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purposes. The co. then commenced foreclosure 
proceedings against the exors., C. & his mother, 
for whom C., without her authority, entered an 
appearance. The statement of claim alleged that 
the mtge. money had been raised by the exors. 
mr exorsliip. purposes &; had been duly executed 
^ I • ' ®xor. & with the knowledge & consent 
of ms mother, & alternatively that the two exors. 
11 - guilty of fraud. No defence was 

delivered & the subsequent proceedings were 
served at an address for service given by C., 
which was not the address of his mother’s residence, 
ic she did not have any actual cognisance of them. 
The co. obtained judgment, &, after the order for 
foreclosure absolute was made, the co. was entered 
on the J^and Register as proprietor of the lease- 
holds in question, & put the property u]) for sale. 
Tha children of the testator, otlicr than O., who, 
subject to their mother’s life interest, were, with 
(t, the ultimate beneficiaries under testator’s will, 
then commenced this action for a declaration that 
the intges. foreclosure order were invalid as 
agamst them. New trustees of the will had been 
appointed before the tidal of the action &; were 
co-pltfs. : Held : pltf. benfificiaries were not 
in fact represented by the exors. in the foreclosure 
action & were not bound by the judgment therein 
or, by virtue of R. 8. (t, Ord. lb, r. 8, estopped 
from establisliing their rights. 

R. S. C., Ord. 10, r. 8, applies where the exor. or 
trustee in fact represents the beneficiaries whose 
interests it is liia duty to prot/cct, but does not 
ai)ply wliere the beneficiaries have solid grounds 
for impeaching a transaction between a fraudu- 
lent exor. or trustee <& pltf.— Re De Leeuw, 
Jakkns V. Central Advance & Discount Corpn,. 
[1922] 2 Ch. 5t0 ; 91 L. ,1. Oh. 017 ; 127 L. T. 
050. 

( / ) The Croimi. 

Sec Constitutional Law, Vol. XL, p. 529 
[g) Strangers. 

381. General rule.] — It is against the course of 
law, that any judgment, decree, or proceeding 
Dotwixt otlicr piirtics sliould bind "Cho witness of 
or in any way conclude, a tliird person (North, 
L.fJ.J.b Raunardiston v. Soame (1076), 0 

State Tr. 10()3 ; sub nom. Soames v. Barnardiston 
Freem. K. B. 430 ; 89 E. R. 321, Ex. Ch. ; affd. 
(1G89), 6 State Tr. 1117, H. L. ^ 

-—Refd. KendaU v John (1708), Fortes. Itcp. 
104. Mentd. Onslovvo’s Case ( 1081 ), 2 Vout. 37 : Prideaiix 
r. Morieo 0 700), 1 Lnt. 82 ; Ashby v. White (1703), 2 
Ld. Raym. 938 ; Ford v. TiUy (1700), 2 Salk. G53 ; Mus- 
jrravo V. Novmson (^1724), 2 Ld. Itaym. 1358 ; Myddeltoa 
n ■ ’ atockdalo v. Hansard (1839), 

9 Ad. & El. 1 : RradlanKh v. Gossett (1884), 00 L. T. 020 ; 
Everett v. Griffiths, [1920] 3 K. 13. 163. 

bkpt. having obtained bis 
certificate under a joint commission issued against 
lum & others, is not estopped when suing a stranger 
m trover from controverting the validity of the 
commission, or from taking advantage of its 
Illegality as against such stranger, between whom 

reciprocity.— BuTO v. Bilke 
(1817), 4 Price, 240 ; 140 E. R. 452. 

^mio((^ion8 Mentd. Till u. Wilson (1828), 7 B. & C G84 * 

^ decree in Jan. 1853, inquiries 
as to the heir-at-law & next of kin were directed 
to the chief clerk in Chambers ; & notice for the 
nrat time was ordered to be given to the A.-G., 
who afterwards attended in Chambers. Bv 
another decree of June, 18.53, when the A.-G. 
was present, it was ordered that the accounts should 
ne taken, & that the testatrix’s personal estate not 


specifically bequeathed should be applied in 
payment of her debts & funeral expenses in due 
course, & then in payment of legacies. The chief 
clerk’s certificate of Dec. 1853 certified, amongst 
other things, that all the pecuniary legacies given 
by the testatrix’s will, which were payable at her 
death, had been paid, & were allowed in the account 
of personal estate. 

It being found afterwards that the legacies were 
a charge on both the real & personal estate ; — 
Held : the A.-G. was not bound by the decree of 
1853, & by the certificate which followed. — - 
Cradock V. Owen (1854), 2 Sm. & G. 241 ; 2 Eq. 
Rep. 381 ; 23 L. T. O. S. 19 ; 2 W. R. 319 ; 65 
E. B. 382. 

Annotations : — Mentd. lie Higfflnson & Doan, Ex p. A.-G., 

[1899] 1 Q. B. 325; Re Bond, Panes v. A.-G. (1900), 

82 L. T. Cl 2. 

384. .] — As a general rule, where one 

person’s goods are lawfully seized for another’s 
debt, the owner of the goods is entitled to redeem 
them, & to be reimbursed by the debtor against 
the money paid to redeem them, &, in the event 
of the goods being sold to satisfy the debt, the 
owner is entitled to recover the value of them from 
the debtor ; & the right to indemnity exists although 
there may be no agreement to indemnify, & 
althougli there may be in that sense no jirivity 
between tlu^ owner of the goods & the debtor. 
Deft, bought the business of an ironmonger in 
Ids own name for his two sons ; he paid the 
greater part of the purchase-money. The banking 
account of the business was keyit by him. Sc he 
drew the cheques on that account. A society 
having obtained judgment in an action against 
deft., certain goods of his sons were seized by 
the sheri^; the sons claimed the goods; but 
upon an interpleader summons taken out by the 
sheriff, the claim of the sons was barred, & the 
goods were sold. Tliey realised £1 ,300, & this sum 
was paid into ct. in the action by the society 
against deft, as a security for what might be found 
due to the society from deft, upon taking certain 
accounts. Deft.’s sons were afterwards adjudi- 
cated bkpts., Sc pltf. was appointed their trustee. 
The defendant agreed with the plaintiff that, in 
consideration of his sons’ goods having been seized 
& sold on behalf of the society in respect of an 
alleged claim against him, he would pay £300 per 
annum to pltf. until he should have paid a sufficient 
smn to pay the trade creditors of his sons in full. 
Pltf. having brought the present action to recover 
£1,200 due by vntue of the above-mentioned 
agreement, or in the alternative £1,300, the value 
of the goods seized : — HcM : oven if deft.’s 
express promise to pay £1,200 was not legally 
binding upon him, nevertheless the action was 
maintainable, for although the decision upon the 
interpleader summons did not estop deft, from 
showing that the seizure by the sheriff was unlaw- 
ful, nevertheless he had by his conduct led to the 
seizure, & the goods of his sons had been legally 
taken for his debt, Sc deft., therefore, was bound 
to indemnify las sons, Sc pltf., as their trustee in 
bkpey., was entitled to have judgment entered 
for hun for the sum of £1,200, which he was willing 
to accept instead of £1,300, the value of the goods 
seized. 

In order to bring the case within the general 
principle, it is necessary that the goods seized shall 
have been lawfully seized. In tliis case, it has been 
decided between the owners of the goods seized, 
i.e. the sons, & the sheriff seizing them, that the 
goods were rightfully seized ; & although deft, 
is not estopped by this decision, & is at liberty, 
if lie can, to show that the seizure was one 
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which the sheiifl was not justified in making, ho 
has not done so (]jndley, L.J.)- — Edmunds v. 
Wallingford (1885), 14 Q. B. D. 811 ; 54 

L. J. Q. B. 305 ; 52 L. T. 720 ; 49 J. P. 549 ; 
33 W. K. 047, C. A. 

./ivvotatiuiis .-—ftlentd. Tlic Orcliis (1890), IT) 1\ D. 38; Jtc 

IJut ton, Ex 2>- Haviside, [1007] 2 K. 13. IHO. 

385. .] — Pltf. in an action to recover 

possession of certain land alleged that though the 
legal estate was outstanding in a third jierson, 
he had the equitable title to possession by reason 
of an agr('ement wit h the owner of the legal estate 
for the sale of the land to him. It was alleged that 
the equitable title was in other pei*sons who were 
not parties to the action. The owner of the legal 
estate was not a party to the action: — Held: 
under the circumstances ])ltf. could not maintain 
the action. 

Jt is true that D. was a witness in the action, 
but he is not estopped against anybody by what 
he has sworn ; so that his being a witness is not 
equiA'alent to his being a i)arty to the cause, & 
he might claim — I do not at all say that he would 
do so — the property liimself, notwithstanding 
that he had sworn that it was not his. That is the 
reason why the mere fact of his being a witness is 
not equivalent to his being a iiarty to the cause 
(Loud Esher, M.B.). — At.t.en v. Woods (1893), 08 
L. T. 143; 4R. 249,C. A. 

Annotation : — Mentd, Matt hewsr. Usher (1 899), G8 L. J. Q. B. 

988. 

386. Judgment in personam — Suit for fore- 
closure.] — A. mtgee. of part of an estate in li eland, 
filed his bill of foreclosure in the Ct. of (’h. in 
England, & obtained the usual decina*. A mtgee. 
of other part of th(^ same estate filed his bill of 
foieclosure in the Ut. of (’h. in Ireland ; A on 
hearing this cause, deft.’s counsel desired that the 
decree of the (t. of t4i. in England might be 
read, to the intent that the decree of the (H. of 
( to in Ireland might be made agreeable thereto : — 
Held : this request would be refused, because 
pre ■sent pltf., though deft, in the former cause, was 
not brought to healing in that cause, A was, 
consequently, no party to the decree.- Everaiid 
V. Aston (1717), 3 Bro. Pari. (!as. obi ; 1 E. B. 


prove existence of port.] — Pltf. claimed tolls 
throughout the port of Padstow ; — Held: (1) a. 
record of K. B. of 7 Ric. 2, of a cause removed by 
certiorari from the mailtimo ct. of Aldestowe, 
would be receivable in evidence for pltf., although 
that cause was trespass for taking a ship, A the 
present pltf. A deft, did not claim under either 
of the parties to it ; (2) evidence would be allowed 
to be given by the witness Avho produced it, that 
he had ascertained from records that Aldestowe 
A Pad.stow were different names for the same place. 
— Brunp: V. Thompson (1841 ), Oar. A M. 34, N. P. 

391 . That land dlsgavelled.] — (1) In 

ejectment for lands in Kent, pltf.’s case depended 
upon showing that the lands in question had 
be<m disgavelled by a private Act, which was 
alleged to have been passed in 2 A 3 Edw. 0. The 
Act, after proper search, could not be found. As 
secondary evidence of its contents, there Avas 
produced an office copy of a special A^erdict 
returned upon the trail of a feigned issue in 13 A 14 
Car. 2, Avherein the jury found that at a Parlia- 
ment, etc., holden, etc., it was enacted, eto., in 
these AA'ords following to wit, etc. ; the Act was then 
set out, whereby certain lands in Kent, including 
some held by one W. Avere disgavelled. There 
AA'as evidence to identify the lands in question with 
those held by a person of that name' at tlui time; 
the Act was stated to have passed : — Held : the 
special ATi'dict, being res inter alios acta, was not 
admissiVde per se, A it Avas not receivable as con- 
taining an authenticated copy of the Act, inasmuch 
as it was strictly the finding of a matter of fact, 
not professing to set forth a copy of the Act 
accordingly to its tenor, nor stating the title of the 
Act, so as to identify it with tlie lost Act. 

(2) In order to show that the Act in cpiestion 
had been j)assed, a calendar wa.s j)ut' in, purporting 
to contain sixty titles of Acts jiassed in 2 A 3 
EdAV. (), of which that AAhich AA'as number 49, 
purported to be “ An Act. for disgavelling lands 
in Kent.” It AA’as ]7JO\'ed to lx; the practice to 
(‘nter upon this calendar, Acts of Parliament Avith 
their respective' numbei's, as soon as they received 
the royal assent. The earlier part of this calendar 
AA’as made in 1(510 : — Qa. : Avhether tliis calendar 
AA’as admissible.- Doe d. Bacon v. Bhydges 


1 498. 11. E. 

387. .] — Pltf. produced the i-ecord of the 

verdict A judgment in the former cau.se to show 
his exclusiA’c right. The evidence was objectA‘<l 
to because tiie foimer action A this were not 
causes between tlx? same parties : — Held : the 
record in the former cau.sci though admissibh' 
evidence, Avas not conclusive.— Kinneh.si.ea' v. 
Orpe (1780), 2 Doug, K. B. 517 ; 99 E. R. 330. 

-—Expld. Outrnni r. Muivwood (1803). 3 East, 

346. Reid. Doe d. Foster r. Derby (1834), lAd. & EJ. 

783; Simphoii v. I’ickeriTiK (1834), ] Cr. M. & K. .'>27 ; 

VVenmau v. Muekeiizie (]8.’)o), 5 E. & B. 447. 

388. That money in hands of A. belonged 

to B. — Action by C. claiming same money.] — The 

judgment of one et. of laAv, deciding that money 
in the liands ol A., is the ])ro]a*rty of B., is no bar 
to an action in anotliei' ct. by (5,, again.st. A., 
claiming the same money as ('.'s T)ropeity. — 
Nathan r. (Jiles (1811)*, 5 Taunt. 5.58; 128 
E. R, 808 ; suh lami. (Jtles r. Nathan, 1 Marsh. 

4 Exch. 82. 


(Lady) (1843), (5 Man. A (L 282 ; 7 Scott, N. R. 
333 ; 13 L. .1. 0. J*. 209 ; 1 L. T. O. S. 338 ; 7 
J. P. 724 ; 134 E. R. 900. 

392. Contract of indemnity.] — A. had 

guaranteed the payment to B. of two bills of 
exchange accepted by (h (5. afterwards handed 
oA’er the amount of tl»e bills to B. A fiat having 
issued again.st C., his assignee, in an action for 
money had A received, recovered the money back 
from B., as having been paid by way of fraudulent 
preference. In an action by B. against A. upon 
the guarantee, A. i>leaded that D. had paid, A B. 
had receiA’ed, the money in satisfaction of the bills, 
AA’hich allegation was traversed by the replication : 
— Held: (1) the jjayment did not amount to a 
payment in satisfaction ; (2) B. might prove the 
facts under the aboAx; replicaDon ; (3) the A’crdict 
A judgment in the action by the as.signees against 
B., although eA’idenc(i to explain the transaction, 
was not conclusiA’e against A., that the money had 
])een received by B. to the use of the assignees.— 
IhiiTCTiARD V. 11itchco(;k (1843), 0 Man. A Cl. 
151 ; 0 Scott, N. R. 851 ; 12 L. J. V. P. 322 ; 134 


389. — Proceedings in Exchequer for breach 
of revenue laws — Conviction for penalties.] — Hart 
V. M‘Namaha, No. 150, ante. 

390. In action of trespass for taking ship — 
Action for tolls — Admissibility of judgment to 


R.. 844. 

—As to (1) Refd. I’efty v. Cooke (1871), L. B. 
6 y. B. 790. As to (3) Refd. NowiiiKton v. Levy (1870), 
L. Jl. C> C. I*. 007. Ucncraltu, Mentd. Aiken v. Short 
(1850), 1 II. & N. 210. 

393. - — — .] — In debt, by A. against B. 
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on a bond entered into jointly & severally by B. & 
0. to A. in the penal sum of £5,000, the condition, 
set out on oyer, after reciting that C. had been 
appointed collector of taxes, & that A. had con- 
sented to become one of his sureties, was stated 
to be that B. & C. should keep liarmless & indemnify 
A. from & against all costs, charges, etc., which 
he should incur in consequence of his becoming 
such surety. B. pleaded, that A. had not, at any 
time since the making of the bond, been in anywise 
damnified by reason or moans of any matter, cause, 
or thing in the condition mentioned. To this plea 
A. replied, that C. continued collector until, etc. ; 
that, during the said time that C. continued such 
collector, & after the making of the bond, etc., 
there came to the hands of C., as such collector, 
“ divers large sums of money, amounting in the 
whole to a large sum of money, exceeding £500, 
to wit, £2,000 7s. lOd.” ; & that 0. did not pay 
over the same, or any part thereof to the receiver- 
general ; & A., for assigning a breach of the con- 
dition of the bond, said, that, by reason of such 
default, he was called upon by the receiver-general, 
& forced & compelled to pay, & did pay to the 
receiver-general a large sum of money, to wit, 
£500, parcel of the moneys so received by C. as 
such collector, etc. To this B. rejoined, that A. 
was not forced or obliged to pay the said sum of 
money in the replication in that behalf mentioned, 
or any part thereof, in manner & form as alleged : 
— Held : (1) by this rejoinder, the receipt of £500 
by C. was not admitted, &, in the absence of 
evidence to show that some money had been 
received by C., nominal damages only could be 
assessed on the breach assigned ; (2) the mere 

production of a judgment signed against A., 
under a judge’s order, for £500. at the suit of the 
receiver-general, was not evidence of the amount 
of the damage sustained by A. in consequence of his 
suretysliip.— K ing v. Norsian (1847), 4 0. B. 884 ; 
17 L. J. C. P. 23 ; 9 L. T. O. S. 433 ; 11 Jur. 824 ; 
136 E. K. 757. 

Annotation : — Generally, Mentd. Ilarcoxirt v. Wyman (1849), 

3 Exch. 817. 

394. .] — In a suit, etc., by a husband for 

a divorce by reason of adultery the husband 
pleaded & proved that he had obtained a verdict 
for £500 damages for criminal conversation against 
the co-respondent : — Held : such verdict could 
not be considered to furnish any confirmation or 
corroboration of the charge of adultery as the wife 
was no party to the proceedings at common law, 
which were, as regarded the suit for divorce, res 
inter alios acta. — Evans v. Evans (1844), 1 Hob. 
Eccl. 165 ; 3 Notes of Cases, 416 ; 8 Jur. 1055 ; 
163 E. R. 1000. 

Annotations : — Refd. Jonkyn v. Jonkyn (185G) ; Doa. & S\v. 

268. Mentd. Curtis v. Curtis (1846), 5 Moo. P. C. C. 

252: Simmons v. Simmons (1848), 1 Rob. Eccl. 566 ; 

Taylor v. Taylor (1848), 6 Notes of Cases, 558 ; Hart 

V. Hart (1855), 2 Ecc. & Ad. 193 ; Davidson v. Davidson 

(1856), Doa. & Sw. 132; Burdor v. O’Neill (1863), 2 Now 

Rep. 551. 

395. .] — Testator, in 1807, executed a 

deed of tail/ie of his Scottish estates, limiting the 
same to various relatives, with clauses rendering 
the estates of the successive heirs substitute 
inalienable. In 1808, testator devised his English 
estates to three trustees in strict settlement, & 
gave them his residuary personal (‘state in trust, 
to lay out the same in the purchase of estates in 
England or Scotland, & to settle the purchased 
English estates to the uses contained in his will, 
&: the purchased Scottish estates to the uses 
expressed in the deed ot tailzie. By the wiU, 
power was given to the person entitled to the actual 
jiossession of the devised estates to appoint new 

J. — VOL. XXI. 


trustees, on any of the trustees dying or declining 
to act. Testator died in 1812. On the death of 
D. the first party beneficially interested in the 
estates, there was a very large residuary personal 
estate, & he was succeeded in the estates by his 
son .1., the heir substitute in possession under the 
deed, & tenant in tail under the will. A very 
considerable part of the residuary personal estato 
was invested by the trustees in the purchase of 
Scottish estates, & a small part only in the purchase 
of English estates, & these estates were respectively 
settled to the uses expressed in the deed <fc will. 
The trustees having died, & the representative 
of the last surviving trustee desiring to be dis- 
charged, a bill was filed in 1833 by the next friend 
of J., an infant, complaining that the trusts had 
not been properly executed, & amongst other 
things, seeking the appointment of new trustees, & 
a declaration of the ct. that the residue of the 
personal estato ought to be invested in the pur- 
chase of real estates in England. The earliest 
of the heirs substitute after .1. interested in the 
estates were not parties to the suit, though others 
more remotely interested therein were, as also 
the representative of the last surviving trustee. A 
decree was made in 1833, whereby a reference was 
directed for the appointment of m^w trustees, 
& it was declared that the personal estate remain- 
ing uninvested ought to be invested in the purchase 
of real estates in England. J., having attained 
his majority in 1836, executed a disentailing deed, 
& shortly afterwards the uninvested personal 
estate was ordered to be transferred to him. lie 
died in 1840 without issue. In 1841, a bill was 
filed by F., the next substitute heir in possession 
under the Scotch deed of tailzie, praying that the 
decrees & proceedings in the suit instituted on 
behalf of J. might be declared irregular, & that 
pltf. might be relieved therefrom : — Held : F. was 
not bound by the decree in the suit of J. — Fordyce 
V. Bridcjes (1848), 2 Ph. 497 ; 2 Coop. temp. Cott. 
324 ; 17 L. J. Oh. 185 ; 41 E. R. 1035. 

Annotations: — Mentd. Brasscy v. Chalmers, Scacomo r. 

Holme (1853), 4 De G. M. & G. 528 ; Watlington v. 

Waldron (1853), 4 De O. M. & G. 259 ; Fletcher v. Moore 

(1857), 29 L. T. O. S. 173 ; Salusbury v. Denton (1857), 

3 K. & J. 529. 

396. Salvage award by cinque port salvage 

commissioners — Action in Admiralty Court.] — 

Salvage services had been rendered to a vessel by 
several sets of salvors off Ramsgate. The owners 
of the vess(d summoned a meeting of the comrs. of 
salvage for the cinque ports to adjudicate the 
matter. No notice of the intended meeting was 
given to any of the salvors, & it was proved that 
it was not usual to give any such notice. At the 
meeting of the comrs. one set of salvors was 
unrepresented, but it was proved that they were 
aware of the meeting, & were at hand. The 
comrs. made an awar(i upon the whole matter. 
The salvors so unrepresented refused to accept 
their share of the money awarded, & brought 
their action in the Admlty. Ct. : — Held : the award 
was no bar to the action, pltfs. not having been 
parties to the first decision. — T he Elise (1859), 
Sw. 436. 

397. Obtained by puisne incumbrancer — ■ 

Action by prior incumbrancer.] — (1) A mtgee. of a 
devisee filed a bill to enforce his security, & 
obtained a decree containing an inquiry as to the 
incumbrances on the estate. Immediately after- 
wards a legatee, whose legacy was charged on the 
estate & had priority over the mtge., filed his bill 
to have the legacy raised : — Held : the decree in 
the other suit was no bar to his proceeding with 
his suit, for a prior incumbrancer was not bound 

o 
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to go in under a decree obtained by a puisne 
incumbrancer, but was at liberty to institute a 
suit of his own. 

(2) Testator in 1815 devised an estate to A. for 
life, remainder to liis sons successively in tail, 
remainder to B. in tail, & in 1818 made another 
will, devising the estate to A. for life, remainder 
to his sons successively in tail, remainder to O. in 
tail : — Held : a decree establishing the will of 
1818, made in a suit to which B. was not a party, 
but A . <fc his first son were pfirties, as representing 
the inheritance, was not binding as between B. & 
(j._Aknolt) V. Bainhricjoe (1800), 2 De G. F. & J. 
92 ; -IT) E. B. 557, L. J.T. 

398. Subsequent petition under Legiti- 

macy Declaration Act, 1858 (c. 93)— Attorney- 
Generai necessary respondent.] — (1) In a petition 
under the above Act, the citation of paiiies, 
between v'hom & petitioner there already exists a 
judgment of a ct. of competent jurisdiction upon 
the subject now in suit, does not alTord ground for 
a plea of res judicata. The A.-G. is by the Act a 
nect'ssary resp. ; the ct. is bound therefore to 
d(*cide the personal question of status as betv'ecn 
the Crown A petitioner. Tlie intention of sect. 1 0 
is not to i)revent the ct. pronouncing a decree 
which may militate against former judgments, but 
to protect foimer judgments against its operation. 

(2) The commencement of the controversy, & 
not of the situation from wliich it springs, is the 
commencement of the lis nwia, & terminates the 
admissibility of family declarations. A declara- 
tion made expressly with a view to a probable 
future contest is admissible quaniuui valcat. Not 
so, however, when madti in a prior cause on the 
same subject matter. A prior cause carried on 
between the same parties will not be a lis so as to 
exclude declarations, unless the very ijoint subse- 
quently in dispute upon which it is sought to 
bring such declai’ation to bar, was then in litigation. 

(3) It is of the very nature A essence of all 
estoppels that they should be reciprocal (Williams, 
J.). — Shedden V. A.-G. (1800), 2 8w. Tr. 170 ; 
30 L. J. P. M. & A. 217 ; 3 L. T. 502 ; 0 .lur. N. 8. 
11(53 ; 9 W. li. 285; 101 E. K. 958. 

399. .] — By the law prevailing in Natal, 

the registered title of an innocent purchaser 
clothed with the legal estate, prevails over the 
title, of a claimant of a mere equitable estate, 
althougli such equitable <!state may be of priority 
of time. A. purchased from B. lands in the Colony 
of Natal, & registered same. A. afterwards 
mortgaged the lands to C., & delivered to him tlie 
grosse, or copy, of his registered title deed. This 
mtge. was also registered. Default having been 
made in payment of the principal & interest of the 
mtge. money, C. brought a suit in the nature of a 
foreclosure suit, & obtained a provisional sentence, 
by which the same was declared executable in 
satisfaction of the mtge. debt, & the lands attached 
for the amount due upon the mtge. Before any 
sale took place under such attachment, D. & E. 
obtained an interdict from the 8upreme Ct. 
against the transfer, on the allegation that pre- 
viously to the sale to A., B. had sold the lands to 
them, & that A. had notice of such previous sale. 
D. & E. aftei*wards instituted a suit against A., 
without making C., the mtgee., a party. The 
object of the suit was to set aside the original sale 
from B. on the ground that the sale &; registration 
was a fraudulent transaction between A. & B. 

D. & E. obtained a judgment, whereby the Supreme 
Ct. adjudged the transfer to A. to be cancefied & 


set aside. In consequence of the interdict restrain- 
ing the sale, C. instituted a suit against D. & E. 
& A. to set aside the interdict &; enforce the pro- 
visional sentence obtained by him. In this suit 
the only evidence of the alleged fraud between 
A. & B. was the judgment in the suit by D. & E. 
against A. The Supreme Ct. at Natal, ^ acting 
upon that judgment, decreed in favour of I). & E. 
Upon appeal to the Judicial Committee : — Held : 
such judgment would be reversed on the ground 
that the judgment in the suit by D. & E. against A. 
was not admissible in evidence, being, so far as 
respected C., res inter alios acta, & binding only 
on the parties to that suit, &, in the absence of 
any evidence of fraud in the original transfer 
between A. & B., the interdict obtained by D. & E. 
could not be sustained. — Natal Land, etc., Co. 
V. Good (1868), 1.. li. 2 P. C. 121 ; 5 Moo. P. C. C. 
N. 8. 132 ; 16 W. R. 1086 ; 16 E. R. 465, P. C. 

400. County court order for delivery of 

possession.] — Hodson v. Walker, No. 352, ante. 

401. Obtained by plaintiff’s predecessor in 

title.] — In an action for an injunction to restrain 
a nuisance caused by a poultry fami & cock- 
crowing, defts. pleaded a previous action against 
them by pltf.’s predecessor in title which was 
compromised & stayed : — Held : (1) there was no 
privity of estate & the action could be maintained ; 
(2) on the facts, there was no actionable nuisance. 
—Hunt r. Cook (W. U.), Ltd. (1922), 66 Sol. Jo. 
557. 

402. Negativing public right of way.] — A 

verdict against one deft, in trespass iqxm an issue 
of a justification of a public right of way, negativ- 
ing such right is evidence in trespass for breaking 
& entering the same close against another deft, 
who justified under tlie same right, & the latter 
cannot show that such verdict was entered upon 
that particular plea by mistake of the officer, 
there having been no evidence given on either side 
in respect of that issue on the former trial, the 
record being coiuJusive as to the fact of such a 
finding, though not as to the truth of it between 
other parties.— Reed v. Jackson (1801), 1 East, 
355 ; 102 E. R. 137. 

Annotations : — Refd. Richards r. Bassett (^1830), 10 B. & C. 
657 ; Brisco r. Lomax (1838), 8 Ad, & El. ll>8 ; Magrrath 
17. Hardy (1838), 4 Bing. N. C. 782 ; Evans r. Jioos (1839), 
10 Ad. & El. 151 ; I’reston v. Pooke (1858), 27 L. J. Q. B. 
424. Mentd. Davies v. Morgan (1831), 1 Tyr. 457 ; 
NeiJI V. Devonshire (1882), 8 App. Cas. 135. 

403. Indictment for obstructing public 

highway.] — A verdict of guilty, & judgment 
thereon, in an indictrntmt for obstiucting a public 
highway, cannot be pleaded as an esto])pel in an 
action brought by the party convicted against a 
third person for using the way. — Petrie v. 
Nuttali. (1856), 11 Exch. 569 ; 25 L. J. Ex. 200 ; 
26 L. T. O. 8. 204 ; 20 J. P. 439 ; 4 W. R. 234 ; 
156 E. R. 957. 

Annotation : — Reid. Caine v. Palace Steam Shipping: Co., 
[1907] 1 K. B. 670. 

404. Proceedings In Court of Probate as 

10 validity of will — Stranger cognisant of proceed- 
ings having right to intervene.] — A person who is 
not a party to proceedings in the I’robato Division 
in wliich the validity of a will is questioned is 
bound by the result only if he was cognisant of the 
proceedings, & had a right to intervene. — Young 
V. Holloway, [1805] P. 87 ; 64 L. J. P. 55 ; 72 
L. T. 118 ; 43 W. R. 429 ; 11 T. L. R. 128 ; 11 R. 
696. 

Annotation : — Reid. Re Lart, Wilkinson v. Blades, [1896] 
2 Ch. 788. 

405. Proceedings under Workmen’s Compensa- 
tion Act, 1906 (c. 68) — Ciaim by workman— Subse- 
quent claim by dependants.] — The claim of a 
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dependant of a workman who died from injury 
by accident ia not rea judicata^ &, therefore, is not 
barred by the fact that a claim by the workman 
in his lifetime had been dismissed on the ground 
that the accident did not arise out of & in the 
course of the employment within above Act, 
sect. 1, sub-sect. 1, inasmuch as the dependant 
has an independent right of action under Sched. I. 
— Harper v. Dick, Kerr & Co. (1921), 90 L. J. 
K. B. 1313 ; 124 L. T. 438 ; 13 B. W. C. C. 250, 
0. A. 

Generally,] — See Master & Servant. 

D. In What Proceedings Availahle. 

406. Testamentary causes.] — A verdict in an 
action of ejectment cannot be pleaded in a testa- 
mentary cause. — P rice v. Clark & Pugh (1795), 
3 Hag. Ecc. 265 ; 162 E. R. 1153. 

.] — See^ gefierally. Executors. 

Bankruptcy proceedings.] — See Bankruptcy, 
Vol. IV., pp. 98, 155, 323-327, 344, Nos. 882, 
1457, 1458, 3034-3066, 3230. 

Matrimonial causes.] — -See Husband & Wife. 

407. Proceedings in Prize.] — The plea of res 
judicata is available in prize cases if the necessary 
conditions exist ; but it cannot be entertained 
unless the record of the act of the ct. on which it 
is founded is forthcoming, or some valid reason is 
given why it cannot bo produced. — L arue (G.) & 
Co. V. I*rocurator-General, The Annie John- 
son (1921), 91 L. J. P. 64 ; 126 L. T. 614 ; 15 
Asp. M. L. C. 443, P. C. 

-.] — See, further, Prizp: Law. 

E. Convictions and Orders in Criminal and Quasi- 
Crimmal Proceedings. 

408. General rule — Whether conviction or order 
conclusive — Conviction for bigamy.] — If a man 

libel in the Spiritual Ct. pro jactitatione nuiritagii 
after he has been convicted of bigamy in marrying 
the woman against whom he libels, a prohibition 
shall go ; for a conviction in a ct. of criminal 
jurisdiction is conclusive evidence of the fact. — 
Boyle v. Boyle (1688), Comb. 72 ; 3 Mod. Rep. 
164 ; 90 E. R. 350. 

Annotations : — Consd. Wilkinson v. Gordon (1824), 2 Add. 

152. Befd. Crosby v. Long: (1810), 12 East, 409. 

409. .] — Qu, : whether if A. 

be convicted of bigamy as by reason of his 
marriage with C., living B. Ids first wife, it is 
still not competent to A. on C.’s death to propound 
Ids interest as the lawful husband of C. in a suit 
touching the administration of her ell'ects ; & 

to succeed in such suit on proof shown, notwith- 
standing Ids conviction for bigamy. 

A record of conviction is evidence of the same 
fact in a civil cause, only it is not conclusive 
evidence {per Cur.). — Wilkinson v. Gordon 
( 1824), 2 Add. 152 ; 162 E. R. 250. 

Annotation : — Befd. In the Estate of Crippon, [1911] P. 108. 

410. Order in affiliation proceedings.] 

— An indictment for conspiring to charge a man 
with being the reputed father of a bastard child, 
need not aver that the person charged was not the 
father ; but the order of affiliation while unreversed 
is conclusive evidence of his being the reputed 


father. — R. v. Best (1704), as reported in 0 Mod. 
Rep. 185 ; 2 Ld. Raym. 1167 ; 87 E. R. 941. 
Annotations: — Mentd. R. v. Kinnorsley & Moore (1719), 1 
Stra. 193 ; R. v. Seward (1834), 1 Ad. & El. 706 ; O’Gon- 
noU r. R. (1844), 11 Gl. & Fin. 155 ; Boots v, Grundy 
(1900), 82 L. T. 769. 

411. .] — In affiliation proceed- 

ings against deft, he appealed to quarter sessions 
against an order of justices adjudging him to bo 
the father of A.’s illegitimate child & the ct. of 
quarter sessions quashed the order on the ground 
that he was not the father. Subsequently an 
action for damages for the seduction of A. was 
brought by her mother against deft. : — Held : 
pltf. in an action was not estopped by the decision 
of the ct. of quarter sessions from alleging that 
deft, was the father of the child. — A nderson v. 
COLLINSON, [1901] 2 K. B. 107 ; 70 L. J. K. B. 
620 ; 84 L. T. 465 ; 49 W. R. 623 ; 17 T. L. R. 
425 ; 45 Sol. Jo. 447, D. 0. 

Affiliation proceedings generally, see Bastardy, 
Vol. III., pp. 387-407, Nos. 253-405. 

412. Condemnation of vessel.] — In 

trespass against magistrates for taking & detaining 
a vessel, a conviction by defts., under 2 Geo. 3, 
c. 28, no defect appearing on the face of the con- 
viction, is conclusive evidence that the vessel in 
question is a boat within the meaning of the Act, 
& properly condemned. — B rittain v. Kinnaird 
( 1819), 1 Brod. & Bing. 432 ; 4 Moore, C. P. 60 ; 
129 E. R. 789. 

Annotations : — Apld. R. V. Bolton (1841), 1 Q. B. 66 ; Re 
Glarko (1842). 2 Q. B. 619 ; Mould v. VViUlams (1844), 5 
Q. B. 4 GO ; Jt. r. Hickling (1845), 7 Q. B. 880 ; R. v. 
Brakonridge (1884), 48 J. P. 293. Refd. Cloud v. Turfery 
(1824), 9 Moore, G. P. 595 ; BaBteu v. Carow (1825), 5 
Dow. & lly. K. B. 558 ; II. v. Buckinghumsbire JJ. 
(1843), 3 Q. B. 800 ; Alien v. Sharp (1848), 2 Exob. 352 ; 
Lindsay v. Leigh (1848), 12 Jur. 286 ; Ayrton v. Abbott 
(1849), 14 Q. B. 1 ; Re Baker (1857), 2 H. & N. 219; 
Foster v. Dodd (18G7), L. K. 3 Q. B. 67 ; K. v. Farmer, 
[1892J 1 Q. B. 637 ; Bache v. Billingham (1893), 63 
Ji. J. M. G. 1 ; R. V. Nat Bell Liquors, [1922] 2 A. C. 128. 
Mentd. Wickos v. Glutterbuek (1825), 2 Bing. 483 ; 
Thompson v. Ingham (1850), 14 Q. B. 710 ; Usill v. Hales 
(1878), 3 G. D. 319 ; Huxley v. West London Extension 
Jty., Hughes v. Merrott, Wood v. Madge (1886), 17 Q. B. D. 
373 ; Livingstone v. Westminster Corpn., [1904] 2 K. B. 
109. 

413. Conviction under 2 Geo. 3, 

c. 28 .] — Brittain v. Kinnaird, No. 412, ante. 

414. Prison escape.] — Indictment 

under Prison Escape Act, 1742 (c. 31), for deliver- 
ing instruments to a prisoner to facilitate his 
escape from gaol: — Held: (1) if the record of 
the conviction of the prisoner, whose escape was 
to have been effected, was jiroduced by the iiroper 
officer, no evidence was admissible to dispute 
what it stated, or to show that it had never been 
filed amongst the other records of the county, 
though the indictment referred to it with a prout 
patet as remaining amongst those records ; (2 ) the 
delivering was within the Act, though the prisoner 
had been pardoned of the offence of which he was 
convicted, on condition of transportation, &; a 
I)arty might be convicted though there was no 
evidence that ho knew of what specific offence 
the person ho assisted had been convicted. — 
Shaw’s Case (1823), 1 Lew. C. C. 280 ; Russ. & 
Ry. 526. 

415. Custody of prisoner.] — Return 

to a habeas corpus, by the warden of the Fleet, 
stating that a prisoner wa;S committed to his 
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h. General rule — Whether con- 
viction or order conclusive — Con- 
viction for obstructing highway.] — 
Wboro deft, bad been convicted of a 
nuisance In obstructing a certain high- 
way by a fence, &, after removal of 
Buen fence by the sheriff under process. 


i-eplacod it upon the same highway, 
though not in pi-ecisoly the same lino 
as bofoie : — Held : the former con- 
viction was conclusive against deft, 
as to the existence of the alleged 
highway, & that he could not again 
raise the question of this indictment 
for obstructing the same highway. 
— R. V . Jackson (1876), 40 U. C. R. 


290.— CAN. 

k. Acquittal on charge of fraudu- 
lent conversion of money — Subsequent 
action by Crown — For recovery of same 
money. Y—ln an action by the Crown 
to recover money received by deft, 
to the use of pltf., a previous acquittal 
of the deft, on a charge of fraudulent 

O 2 
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Sect. 8 . — Effect of ref< judicata : Sub^aect. 1, 


custody “ upon the following order,” & then 
setting out an order purporting to be made by 
the Master of the Bolls. The return, being 
amended, stated that the committal was ” by 
an order of the Ot. of Oh., made by H. Ixjrd L., 
Master of the Jtolls, of wliich the following is a 
copy,” setting it out as before. The order 
stated that, prisoner being brought to the bar of 
the ct. under a commission of rebellion for not 
putting in an answer, & persisting in his contempt, 
it was ordered, on motion by counsel, that he be 
turned over to the Fleet prison, & remain there 
till he liad answered, & cleared his contempt, & 
the ct. made further order : — Held : the order 
appearing by this statement of the Master of the 
Bolls to be made in due exercise of his jurisdiction, 
this ct. would not receive affidavits to show that 
the order was made in a private room & not 
in ct. 

When the Master of the Bolls pronounces the 
place at which prisoner comes before him to be the 
bar of his ct., that is an adjudication which we 
must credit, & hold conclusive (Lord Denman, 

C.J.).— Be Clarke (1842), 2 Q. B. 619 ; 2 Gal. & 
Dav. 780 ; 11 L. J. Q. B. 75 ; 6 Jur. 757 : 114 
E. B. 243. 


Annotations: — Hentd. Cams Wilson’s Cose (1845), 7 Q. B. 

984 ; Watson V. Bodell (1845), 14 L. J. Ex. 281 ; Bowdler’a 

Case (1848), 12 Q. B. (J12 ; Be Crawford (1849), 13 Jur. 

955 ; Be Dimes (1850), 19 L. J. Q. B. 158. 

416. Boundary of highway.] — By 

34 Geo. 3, c. 04, when the boundary of two parishes 
lay along the centre of a highway, justices were 
empowered, on information of the fact, to summon 
the surveyors of the respective parishes, near the 
parties & their witnesses, finally determine the 
matter by order, apportioning the highway between 
the parishes for the purpose of repair. Forms of 
information, summons order were given. 
By an order under this Act, the justices recited 
an information laid before them that one side of 
a certain highway w'as in, <fc repairable by, parish 
II. & the other side in, & repairable by, pai’ish 
W., paying an apportionment ; that they had 
summoned the surveyors, who attended, & that 
they had examined witnesses ; & they ordered 
that the liighway should be apportioned between 
H. & W., dividing it by a transverse line. The 
order contained no direct finding that the sides 
of the highway were respectively in H. &, W. ; 
but the statuto form was correctly followed. 
On indictment for non-repair of the part allotted 
to H. : — Held : the justices must be taken to 
have considered the question, whether or not 
part of the highway was in H., & to have decided 
by their order that it was ; & the fact could 

not be questioned on trial of an indictment, 
the subject matter being within the jurisdic- 
tion of the justices, & their finding of the fact 
conclusive. — B. v. Hickling (Inhabitants) G845), 
7 Q. B. 880 ; 2 New Sess. Cas. 117 ; 14 L. J. M. 0. 
177 ; 5 L. T. O. S. 285 ; 9 ,T. P. 820 ; 9 Jur. 1075 ; 
1 Cox, C. C. 243 ; 115 E. B. 719. 


Annotations: — Mentd. 3i. v. Porkins (1849), 14 Q. B. 229 : 
R. tJ. Heytosbury (1863), 8 L. T. 315. 

417. Non>repalr of highway.] — 

Senible : judgment by default upon an indictment 


for non-repair of a highway is not conclusive 
evidence against the parish of a liability on their 
part to repair such highway. — B. v. Whitney 
(Inhabitants) (1836), 3 Ad. & El. 69 ; 4 Nov. & 
M. K. B. 594 ; 1 Har. & W. 147 ; 111 E. B. 339 ; 
previo\is proceedings, 7 C. & P. 208, N. P. 

Annotations : — Refd. H. v. Haughton (1853), 1 E. & B. 501. 
Mentd. ComwoU v. Metropolitan Sewers Comrs. (1855), 
10 Exch. 771 ; R. v. Lancaster (County) (1868), 32 J. P. 

711* 


418. .] — Indictment for non-repair 

of a highway, against the inliabitants of the town- 
ship of H. averring them to be liable by prescription 
to repair such highways in the township as the 
inhabitants of the parish, but for the prescription, 
would have been liable to repair, with averment 
that the highway was in the townaliip. Plea ; not 
guilty. The prosecutors gave in evidence a record 
of a presentment by a justice, under 13 Geo. 3, 
c. 78, on his owm view, that the road in question 
was out of repair ; averring that it was in the 
township of 11., & that the inhabitants of that 
township ought to repair it ; the record showed 
a plea of guilty by two inhabitants of the township 
of H., a conviction before the sessions, & a sentence 
of fine : — Held : (1 ) this conviction was conclusive 
evidence against II., that the road was in that 
township, &, though the presentment might be 
bad on error, for not showing how the township 
was liable, the comdetion, before a competent 
tribunal & being unreversed, was not the less an 
estoppel ; conviction not being impeached on the 
ground of fraud or collusion. 

(2) By a local & personal Act it was recited that 
the highway in question was in the h)wmship of 

D. ‘.—Held : tlie recital in the Act was not con- 
clusive & did not open the estoppel. B. v. 
ilAUGHTON (Inhabitants) (1853), 1 E. k. B. 501 ; 
22 \u J. M. C. 89 ; 20 L. T. O. S. 217 ; 17 .1. P. 
585 ; 17 Jur. 455 ; 1 W. B. 164 ; (> Cox, C. C. 
101 ; 118 E. R. 523. 


Annotations :— As to (1) Folld. R. v. Maybury (18G4), 4 
F. & F. 90. Reid. Fevoivbain v. Emerson (1855). 1 1 Exch. 
385 ; Potric v. Nuttal (1856), 25 L. J. Ex. 200; R. v. 
Hutchlntfs (1881), 6 Q. B. D. 300; Wakolleld Cnrpn. r. 

— — J - — — »■ • l>() \ J AA W&tA ■ J.T1 I I m *1^- 

Hill, [1901] 1 Ch. 842. Refd. Mciiscy Docks & Harbour 
Board v. Cameron, Jones v. Mei-scy Docks & Harbour 
Board (1865), 20 C. B. N. S. 56 ; Groat 
Commons ( ^onsorvatoi-s v. Moore Stevens 
L. J. Ch. 121. 


Torrin^on 
(1903), 73 


419. Encroachment on carriage way.] 

— Trespass for pulling down a cottage. Plea ; 
Not guilty, by statute. Pltf. was convicted by 
three justices under Highway Act, 1835 (c. 50), 
for an encroachment on a highway. Deft., 
who was surveyor of the highw^ays, pulled down 
plif.’s cottage, wdiich was what the conviction 
referred to, but which was not in fact an cn- 
croaclunent within the Act. No warrant issued 
directing deft, to do the act : — Held : above 
Act, sect. 69, required the surveyor to execute a 
conviction under that Act, by pulling down the 
encroachment though there w'as no warrant, &, 
consequently, the conviction, though not itself 
correct, was a defence to this action, as deft, was 
shown to be in the position of a person bound to 
execute the judgment of a tribunal of competent 
jurisdiction. — Keane v. Beynolds (18^), 2 

E. & B. 748 ; 2 C. L. B. 245 ; 18 Jur. 242 ; 118 


conversion of the same money does 
not afford a defence of res judicata . — 
R. V. Seeky (1914), 19 C. L. R. 15.— 

AUS. 

1. Acquittal on charoe of man- 
slaughter — tSuibaequent action for 
damages against party acquitted .] — 
The acquittal of a locomotive driver 
on a train upon a charj?o of man- 


slaughter for the death of a party, 
on account of whoso death an action 
for damages is brought by his ad- 
ministratrix, does not constitute any 
answer to the action. — H am v. Grand 
Trunk Ry. Co. (1862), 11 C. P. 86.— 
CAN. 

m. Conviction <6* fine for assault — - 
S ubsequent action for damages. ] — Action 


of damages for an assault & battery 
committed by deft, upon pltf. Plea 
that thoro had been complaint made 
against him for the offence, & he had 
been convicted & fined, & had com- 
plied with the terms of the con- 
viction : — Held : in cases of common 
assault deft, was released from all 
further proceedings for the assault.- 
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E. K. 9i7 ; sub noni. Keen v. Reynolds, 17 
J. P. Jo. 720. 

Annotations: — Re!d. Mill v. Hawker (1874), L. II. 9 Excli. 
309 ; Douiiy v. Thwaites (1876), 2 Ex. D. 21. 

420. Jurisdiction of court.] — Upon 

an indictment charging felony committed within 
the jurisdiction of the Central Criminal Ct., plea 
not guilty, a prisoner, was tried, convicted, & 
sentenced to imprisonment. Aiter sentence ap- 
plication was made to this Ct. for a writ of habeas 
corpus for his discharge upon an affidavit showing 
that the offence was not committed within the 
jurisdiction as alleged : — Held : the record was 
an estoppel, & the writ would be refused . — Ex p, 
Newton (1855), 24 L. J. C. P. 148 ; 3 C. E. R. 
1122 ; 25 L. T. O. S. 90 ; 19 J. P. 312 ; 3 W. R. 
419. 

421. Indictment for nuisance.] — On 

the trial of an indictment for continuance of a 
nuisance, found at the quarter sessions, & removed 
into the Ct. of Q. B. by certiorari & tried at the 
assizes, a idea of autrefois cojivict on a former 
indictment for the same nuisance was not allowed 
to be added, even by consent, the judge having no 
jurisdiction to receive it. The nuisance being a 
wall, was proved to be still standing : — Held : the 
judgment on the former indictment was con- 
clusive.— R. r. Mayhuhy (1804), 4 F. & F. 90. 

422. Conviction for forgery.] —A 

judgment in an English ct. is not conclusive as to 
anjdhing but the point decided, therefore a 
judgment of conviction on an indictment for 
forging a bill of exchange, though conclusive as 
to prisoner being a convicted felon, is not only 
not conclusive, but is not even admissible evidence 
of the forgery in an action on the bill, though the 
conviction must have proceeded on the ground 
that the bill was forged (Blackburn, .T.). — 
Castrique V. Imkie (1870), L. R. 4 H. L. 411 ; 39 
L. J. C. P. 350 ; 23 L. T. 48 ; 19 W. R. 1 ; 3 
Mar. L. C. 454, H. L. ; affg. (1801), 8 0. B. N. S. 
405, Ex. Oh. 

Annotations : — Consd. Yates v. Kyfflu-Taylor Wark, [1899] 
W. N. 141 ; In the Estate o/Crlppeii, [1911 J F. 108. Refd. 
Ellis V. M‘ Henry (1871), L. K. 6 C. 1*. 228 ; Taylor v. Ford 
(1873), 22 W. 11. 47 ; Ballantyno v. Maekiuiion, [1890] 2 
Q. B. 4.53 ; Caine v. Palace Steam Slilpplng: Co,, [1907] 1 

K. B, 070. Mentd. Do Cosso Brissac v. Itathboue (1801), 0 
H. & N. 301 ; The Justyn (1802), 6 L, T. 533 ; Simpson v. 
Fogo (1803), I Hem. & M. 195 ; Godard v. Gray (1870), 

L. R. 0 Q. B. 139 ; Messina v. Petrooocchino (1872), 
L. R. 4 P. C, 114 ; Moyer v. Ralli (1870), 1 C. 1». D. 358 ; 
The City of Mecca (1879), 5 P. D, 28 ; De Mora v. Concha 
(1885), 29 Ch. D. 208 ; Re, Trufort, TralTord v. Blanc 
(1887), 30 Ch. D. 000 ; Rc (iueensland Mercantile & 
Agency Co., Ex j). A\istralasian InvcHtment Co., Ex p. 
Union Bank of Australia (1891), 01 L, J. Ch. 145 ; Alco(?k 
V. Smith, [1892] 1 Ch. 238 : The Dictator, [1892] P. 304 ; 
The Naiitik, [1895] P. 121 ; Minna Craig S.S. Co. v. 
Chartered Mercantile Bank of India, liondon & China, 
[1897] 1 Q. B. 55 ; Pemberton v. lIugheH, [1899] 1 Ch. 
781 ; Fracis, Times v. Carr (1900), 82 L. T. 098. 

423. Conviction under Metropolis 

Streets Act, 1867 (c. 134).] — In the metropolis, a 
tenant of D. left a package on a pavement of a 
court, in the city, 141 feet long & 26 feet wide, 
with two foot-pavements, & was charged under 
above Act, sect. 0, with leaving the package 
longer than necessary. D., the freeholder, con- 
tended that the court was private property for the 
sole use of the tenants, & was not a street. On the 
tenant being convicted : — Held: D. was not a 
“ person aggrieved,” & was not entitled to have 
a special case stated under Summary .1 urisdiction 
Act, 1879 (c. 49), s. 33. 

PiNjAULT & Symimes (1883), 7 L. N. 3. 

—CAN. 

n. .]— Where a person 

has been arrested on a charge of assault, 

& being summarily convicted by a 
justice, has paid the whole amount 
of the flue imposed on him, ho is not 


The conviction of Wilson could not be treated 
as any estoppel against applts. (Bruce, .T.). — 
Drapers’ Co. v. Hadder (1892), 57 J. P. 200 ; 

9 T. L. R. 36, D. 0. 

Annotation : — Mentd. Foss v. Best (1906), 75 L. J. K. B. 575. 

424. Criminal & civil proceedings.] — 

Wilkinson v. Gordon, No. 409, ante. 

425. .] — A certificate of a con- 

viction upon an indictment for felony is in a 
civil proceeding res inter alios acta, & is ngt ad- 
missible as evidence of the fact that the per^n 
charged committed the felony in respect of which 
he was convicted. — Y ates v- Kyffin-Taylor & 
Wark, [1899] W. N. 141. 

Annotation : — N.F. In the Estate of Oippou, [1911] P. 108. 

426. .] — Caine v. Palace Steam 

Shipping Co., No. 092, j)ost. 

427. .] — (1 ) A certificated copy of 

the conviction of a husband for the murder of his 
wife is admissible in evidence against him in a civil 
proceeding inter alios acta, & is admissible not 
merely as proof of the conviction, but also as 
primd facie evidence of the commission of the 
crime. 

(2) Wliere a husband was convicted of the 
murder of his wife : — Held : this was a ” special 
circumstance ” within Ct. of Probate Act, 1857 
(c. 77), 8. 73, & the ct. would pass over the legal 
personal representative of the husband & grant 
administration to the estate of the intestate wife, 
upon the application of one of her next of kin. — 
In the Estate of Crippen, [1911] P. 108; 80 

L. J. P. 47 ; 104 L. T. 224 ; 55 Sol. Jo. 273 ; sub 
nom. In the Estate of Cunigunda (otherwise 
Crippen Deceased), 27 T. L. R. 258. 

Annotations: — As to (1) Apld. Maiih V. Darloy, [1914] 1 

K. B. 1. As to (2) Refd. In the Estate of Hall, Hall v. 

Knight & Baxter, [1914] P. 1. Generally, Mentd. Gayor 

V, Gayer (1917), 116 L. T. 322. 

On application for writ of certiorari.] — 

See Crown Practice, Vol. XVI., pp. 418 ct seq. 

428. Order for removal of timber under High- 

way Act, 1835 (c. 50) — Subsequent action of tres- 
pass against magistrate.] — Under sect. 73 of the 
above Act, a justice, on information, summons 
& hearing, made an order in writing for the re- 
moval of pltf.’s timber, reciU'd in such order to 
be laid upon a higliway ; & the timber was, 

accordingly, removed. In an action of trespass 
against the magistrate : — Held : pltf. could not 
give evidence, in contradiction to the order, that 
the locus in quo was not a highway. — Mould v. 
Williams (1844), 5 Q. B. 409 ; 1 Dav. & Mer. 
031 ; 2 L. T. O. S. 309 ; 114 E. R. 1326. 

Annotations : — Refd. R. V. Hickllng (^1845), 7 Q. B. 8s0 ; 

Rcvoll V. Blaka (1872), L. R. 7 CVP. 300. Mentd. Lindsay 

V. Leigh (1848), 12 Jur. 286 ; Newbonld v. Coltman 

(1851), 16 L. T. O. S. 488 ; Re Baker (1857), 2 H. & N. 

219 ; Dixon v. Chester (1906), 70 J. P. 380. 

429. Acquittal on charge of murder — Subse- 
quent action by accused for libel.] — In an action 
for a libel charging a person with a legal crime, 
e.g. murder, with circumstances of aggravation 
if the additional circumstances would bo in 
themselves libellous, they must be justified, as 
well as the bare legal offence. Declaration set 
out a libel, alleging that pltf. had shot one C. in a 
duel, & that, on his trial, it was understood that 
the counsel for the prosecution were in possession 
of a damning piece of evidence, viz. that he had 

nets.] — Two flshormon in Sept. 1889, 
raised an action eigainst a proprietor 
to have certain fishing nets, alleged 
to have been illegally seized by him, 
delivered up to them, or failing 
delivery, for the value of the nets & 
for damages. On Sept. 28, 1889, the 


liable to a civil action of damages 
for the same assault. — H ardioan r. 
Graham (1897), Q. R. 12 S. C. 177.— 

CAN. 

0 . Conviction <£• forfeiture of fish- 
ing nets under Fisheries Act — Sub- 
sequent suit for illegal seizure of the 
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Estoppel. 


Sect. 3. — Effect of res jvdicata: Svh-seci. 1, E.; 
avJb-sect. 2, A.] 

spent nearly all the previous night in pistol 
practice. Plea that pltf. had murdered the said 
0. by shooting him. Replication, by way of 
estoppel, that pltf. was acquitted on his trial : — ■ 
Held : the plea was bad as an insufficient justifica- 
tion. 

Semble : the replication was also bad, the trial 
& acquittal being no estoppel on defts. — Helsham 
V. Blackwood (1851), 11 C. B. Ill ; 20 Ij. J. 0. P. 
187 ; 17 L. T. O. 8. 100 ; 15 Jur. 801 ; 138 E. B. 
412. 

Annotation : — Refd. In the Estate of Crippon, [1911] P. 108. 

4*30. Conviction of clerk of peace under 1 Will. 
& Mar. c. 21 — & dismissal from office — Subsequent 
action by dismissed clerk of peace — To try suc- 
cessor’s right to fees of office.] — A clerk of the 
peace having received fees to which the justices 
thought he was not entitled, they withheld a 
portion of his salary, & upon a mandamus un- 
successfully resisted his claim, & thereby incurred 
costs, for the payment of which the quarter 
sessions madti an order, which it was the duty of 
the clerk of the peace to enter on the records of 
the ct. k, certify to the county treasurer for 
settlement. The clerk of the peace, conceiving 
that the order was illegal, because no full bill of 
costs had been brought before the ct., & also 
because he thouglit tlie costs were not such as 
ought properly to be charged upon the c-ounty 
rate, but should have been paid by the justices 
who by disputing his claim had improperly 
incurred them, declined to record the order or to 
give the necessary certificate. The quarter 
sessions, thereupon, referred it t(-) the finance 
committee, to consider & report what ought to 
be done under the circumstances : k upon their 
report a charge was preferred against the clerk 
of the peace, in the name of the county treasurer, 
under I Will. & Mar., c. 21, s. 6, of having “ mis- 
demeaned himself in the execution of his office.” 
The matter was heard before the justices at the 
next ct. of quarter sessions, k they unanimously 
found that the clerk of the peace had been guilty 
of the offence charged against him, k adjudged 
him to be dismissed from his office, k appointed 
deft, to succeed him. In an action by the clerk 
of the peace, for money had k received, to try 
deft.’s right to the fees of the office : — Held : the 
justices in quart(^r sessions, being a competent 
tribunal to hear k determine the charge, k having 
determined it, this ct. could not question the pro- 
priety of their decision, k no such interest appeared 
in the justices, or in any of them, as to disqualify 
them from acting as judges in the matter. — 


Wildes v. Russell (1866), L. R. 1 0. 1^. 722 ; Har. 
k Ruth. 089 ; 35 L. J. M. 0. 241 ; 12 Jur. N. S. 
646 ; 14 W. R. 796. 

Annotation : — Reid. R. v. RussoU (1869), 10 B. & S. 91. 

431. Conviction of crime — Action by party con- 
victed against witness — For negligently giving false 
evidence causing conviction.] — A person, who has 
been convicted of a crime, k against whom the 
conviction stands unreversed, cannot maintain an 
action against a witness for negligently giving 
false evidence which caused him to be wrongfully 
so convicted. 

There is one broad principle lying at the root 
of the whole matter . . . namely, that as long as 
a conviction stands, no one against whom it is 
producible shall be permitted to aver against it 
(Collins, M.R.). — Bynoe v. Bank of England, 
[1902] 1 K. B. 467 ; 71 L. J. K. B. 208 ; 86 L. T. 
140 ; 50 W. R. 359 ; 18 T. L. R. 276, C. A. 

Annotations: — Apld. Turley v. Daw (1906), 94 L. T. 216. 

Consd. Norman v. Mathews (1916), 85 L. J. K. B. 857. 

432. Conviction for infringing building line — > 
Subsequent action for injunction to pull down 
building.] — The penalty prescribed by sect. 3 of the 
above Act, for a breach of the prohibition against 
infringing the building line is not the only remedy 
for the offence. It is a public general Act, k an 
injunction will lie at the suit of the A.-G. on behalf 
of the public to restrain the infringement of the 
building line, & in a proper case a mandatory 
order to pull down will be made, even although 
the offender has been previously convicted k 
fined under the sect, for the offence by a ct. of 
summary jurisdiction. — A.-G. v. Wimbledon 
House Estate Co., Ltd., [1904] 2 Ch. 34 ; 73 
L. .7. Ch. 593 ; 91 L. T. 103 ; 08 J. P. 311 ; 20 
T. L. R. 489 ; 2 L. G. R. 826. 

Annotation : — Mentd. A.-G. r. Birmingham, Tame, & Rea 

Drainage Board, [1910] 1 Ch. 48. 

Plea of autrefois acquit & autrefois convict.] — 
See CuiMiNAL Law, Vol. XIV., p. 338. 

433. Decision on Information under Collecting 
Societies & Industrial Insurance Companies Act, 
1896 (c. 26) — Finding not necessary to respondent’s 
case.] — Peaul Life Assurance Co. v. Johnson, 
Pearl Iafe Assurance Co. v. Greeniialoh, No. 
830, post. 

Judgment as bar to subsequent proceedings by 
plaintiff.] — See Sub-sect. 2, E., jjost. 


Sub SECT. 2. — As Bar- to Subsequent Pro- 
ceedings BY Plaintiff. 

A. In General. 

434. General rule.] — Kingston’s (Duchess) 
Case, No. 213, ante. 


proprietor lodged a summary com- 
plaint in a sheriff ct. cliax'ging pursuert 
with an offence under Salmon Fisheriet 
Act, 1841, on the occasion on which tht 
Question weie seized. The 
si^i^stituto convicted pursuers 
of the offence charged, imposed a 
penalty & declared the nets to he 
loiToited . N o appeal was taken against 
his judgment. The ct. assoilzied the 
defender from tlio conclusions of the 
action.-— K en NKDY v. Wise (1890), 
17 R. (Ct. of SesH.) 1036. — SCOT. 


PART II. SECT. 3, SUB-SECT. 2.- -A. 

434 i. General rule.]— A wife’s poti- 
dissolution of marriago on 
the gromid of repeated acts of adultery 
hy the husband was dismissed because 
the evidence was lueonclusivo : — 
JJela : on n subsequent petition by 
the wife for dissolution, on the same 
ground of adultery & on the ground of 
desertion, that the dismissal of the 


first suit operated as an estoppel 
between the parties as to the adultery. 
—Kelly v. Kelly (1899), 25 V. L. R. 
174.— AUS. 

434 ii. — — ^Whci-o a pltf. goes 

to a jmy upon certain items of account 
& fails in lecovering those items, he is 
concluded hy the verdict, & cannot 
bring a second action for the same 
demand. — Pkoudfoot v. Lawrence 
(1851), 8 U. C. R. 269.— CAN. 

434 iii. .] — Semhle : a recovery 

on the common counts for work « 
labour, or for emy part of the value 
of tho work, would he taken to pre- 
clude any other action for the same 
work. — T urley v. Grafton Road Co. 
(1853), 8 U. C. R. 579.— CAN. 

434 iv. .] — Action on a bond from 

one C., deft., to S., sheriff, indemnifying 
him, etc., by reason of his paying over 
to C. 1390, alleged to he due to deft, 
for rout of tho promisos on which tho 


goods out of which tho money was 
made were seised, the rout not having 
accrued due at tho time of seizure, 
assigning as a breach that deft, did 



fi.fa. was In S.’s hands at the time of the 
seizure, to recover a judgment against 
him S., which ho had to pay, for not 
paying over tho amoimt paid to deft, 
for rent : — Held : J.’s judgment, of 
which an exomplifloation was put in, 
was an estoppel upon defts.. Sc defts. 
were rightly prohibited at tho trial 
from giving evidence of tho time at 
which the rent accrued due. — Smith 
V. Cleohorn (1861), 10 C. 1*. 520. — 
CAN. 

434 V. .] — Deft, pleaded, byway 

of estoppel, that pievious to an action 
on deit.’s covenant as surety of a 
lessee, tho lessee Sc tho lessor in tho 
coimty ct., alleging that by the lease, 
in tho event of the total destruction of 



Part II. — ^Estoppel by Matter of Kecord. 
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435, .] — In 1842 a suit for declarator of 

marriage was brought against a lady, but after 
trial was dismissed in 1840. In 1875, after the 
lady’s death, a second suit was brought for 
declarator of the same marriage, & for reduction 
of the former decree. In 1876 the second suit was 
held to have been barred by the plea of res judicata. 
On appeal : — Held : this decision would be 
affirmed. 

Applt. has not alleged any new matter whatever 
coming to his knowledge, which should entitle 
him to get rid of the former proceedings (Loud 
Oathns, 0.). 

I do not apprehend that we need go further 
than to say that this gentleman — wlio liad the 
opportunity of having his case fairly heard thirty 
years ago — cannot now, after the death of the 
person principally concerned, be in a position to 
ask that the principle of res judicata shall not be 
pressed to its fullest & furthest results (Lord 
IIatherley). 

When there is res judicata the original cause of 


action is gone ; «fc it would be destructive of all 
certainty in the administration of law, in the status 
of families, & in the enjoyment of rights, if it 
were not held incumbent on any one attempting 
to get rid of a solemn judgment to show that he 
comes forward to do so with a reasonable prompti- 
tude & diligence (Lord Selborne). 

Tlie object of the rule of res judicata is always 
put upon two grounds : the one, public policy, 
that there should be an end to litigation ; the other 
the hardship on the individual that he should be 
vexed twice for the same cause. It seems to me 
that nothing is here alleged that would have been 
ground for a new trial before, & a multo fortiori 
there is nothing alleged that would be ground for 
a new trial after judgment pronounced thirty years 
ago (Lord Blackburn). 

It would be lamentable for the law of Scotland, 
especially with reference to the marriage law, if 
it were competent for parties to come forward 
again after a lapse of thirty years, & ask for a new 
trial with reference to matters which must have 


a mill by aocideiital fliro, the term 
should cease, & the rent be apportioned ; 
that upon such destruction on Oct. 30, 
1800, the term ceased, & the lessor 
became liable to i-efimd to the lessee 
such part of the rent paid in advance 
as on a just apportionment should bo 
found duo, & the lessee alleged in 
such action that 3137..')0 thus became 
duo to him, for which ho sued therein ; 
that the lessor, the now pltf., pleaded 
in such action that the lease was not 
his deed, & issue being joined thereon 
the lessee rocovei’ed judgment for the 
sum of $137.50. The plea then alleged 
that the judgment remained in force, & 
that the rent sued for in this action 
was rent accruing duo after Oct. 30,1 809: 
— Held : such judgment was a bar, for 
though tlio plea of ivon est factum did 
not put in issue the destruction of the 
mill & consequent determination of 
the term, yet these facts being 
necessarily averred in that action, Sc 
not denied, the lessor was now estopped 
from disi)utiug thorn. — Tayix)U v. 
Hobtop (1879), 22 C. 1*. 542.— CAN. 

434 vi. .] — Deft., a baUifll of a 

division ct., under an execution agamst 
pltf.’s father, seized two hoi-sos, 
waggon, etc., which, on an interpleader 
proceeding were decided to bo the 
goods of pltf., who at the end of three 
weeks obtained possession of them from 
tho balliil. In an action brought by 
pltf. against deft, for damage done to 
the horses during tho time they wore 
in his possession, the jury, under tho 
direction of tho judge, foimd a verdict 
for pltf. & $8U damages, wliich verdict 
the judge sulrsoquently refused to sot 
aside : — Held : the llnding of tho 
judge on the interpleader proceedings 
formed no ground of defence to the 
suit for damages for tho alleged injury 
to the property. — F auhow v. Tobin 
( 1884), 10 A. It. 69.— CAN. 

434 vii. .] — Pltf. sued deft, to 

enforce the peiformanco of an alleged 
agreement to transfer a portion of 
deft.’s interest in a mine, but failed 
on tho ground that tho promise was 
not made in compliance with tho 
Statute of Frauds. Subsequently, the 
mine having boon sold in tho meantime, 
pltf. brought a second action, claiming 
a share of the proceeds, relying upon 
an admission made by deft, in the 
previous action : — Held : tho matter 
was res judicata. — Stuakt v. Mott 
(1892), 24 N. S. R. 526; revsd. 23 
8. C. It. 153, 384.-— CAN. 

434 viii. .] — In an action upon a 

promissory note against M. I. & Co., 
as makers, & J. I. as indorsor, judgment 
was rendered by default against tho 
firm, & a verdict was found in favour 
of J. I. : — Held : in a subsequent 
action on tho Judgment to recover 


from J. I. as a member of tho firm 
who had made tho note, that the verdict 
in the former suit was conclusive in 
his favoTir. — I sbkhtkb v. Ray, Stkket 
& Co. (1896), 26 S. C. R. 79.— CAN. 

434 ix, .J — In 1910 pltf. brought 

an action against tho city of H. for 
withholding Sc permanently depriving 
pltf. of water to which ho claimed to be 
entitled, derived from lakes from which 
deft, obtained its w'ater supply. Tho 
action was tried & judgment given in 
favour of deft. In 1911 pltf. brought a 
second action in which tho statement 
of claim was similar to that in the 
})revioufl action ; — Held : the doctrine 
of re^ judicata applied. — F enekty v. 
lI.vuiAX City (1920), 52 N. S. R. 
457 ; 50 D. L. R. 435.— CAN. 

434 X. .] — SllUNGUNY Mf.non V. 

Kalampulby Vaija Naib (1870), 6 
Mad. 117.— IND. 

434 xi. .]— Tho doctrine of res 

judicata so far as it relates to pro- 
hibiting the re-trial of an issue, refers, 
not to the date of the coramoucemont 
of tho litigation, but to tbo timo 
when the judge is called upon to decide 
tho issue. — Cukurajammaii v. Venka- 
takrishnama Chetti (1901), I. L. R, 
24 Mad. 350.— IND. 

434 xii. .] — decision in a i>rior 

suit bars a subsequent suit on tho same 
cause of action, though tho reliefs 
claimed in the two suits may be 
different. — R amasami Aiyab v. Vekr- 
APPA Chetty (1910), I. L. R. 33 Mad. 
423.— IND. 

434 xili. .] — The judgment of a 

ct, of concurrent jurisdiction is a bar 
to an action botwoen the same parties 
upon tho same subject-matter, how- 
ever erroneous such judgment may 
have been ; but where a new action 
is brought iucluding some matter which 
had boon adjudged on tho former trial, 
& some which had not, 8c the jury 
assess tho damages separately, tho 
ct. will give judgment for that part 
which was not decided in the first 
action. — Jennings & Long v. Hunt 
& Beard (1820), 1 Nlld. L. R. 220.— 
NFLD. 

434 xiv. .] — Judgment of ct. of 

sessions a bar to a further action in tho 
Supremo Ct. botwoen the same parties. 
— Phelan v. O'Donnell & Thompson 
(1829), 2 Nfld. L. R. 4.— NFLD. 

434 XV. .1 — Testator devised & 

bequeathed all hia property to his 
wife " for her & his four children's 
maintenance ” with tho option of 
leasing or keeping tho same for the 
said purpose. Ho further directed 
that when his children had attained 
21 the whole property should be 
equally divided between the wife & 
tho children. Ho appointed defts. 


exors. An originating summons was 
taken out by pltf. to interpret tho 
will Sc to determine tbo rights of pltf. 
Sc her children. At the hearing 
pltf. did not claim to bo entitled as 
trustee, nor did she assert any right 
to earo for a transfer of tho estate : — - 
Held : all liough pltf. would have boon 
entitled to ask that an estate in the 
freehold Sc loasohold property should 
bo vested in her for her life until 
tho youngest child attained 21, yet 
tho matter had been before tho ct. 
on a previous originating summons, 
Sc then no application having been 
made to establish tho rights now 
claimed, pltf.’s olaiui must bo treated 
as being coveiTid by the previous 
judgment, Sc was res jiulicata, — He 
Real, McDowell v. Real (1914), 33 
N. Z. L. R. 1312.— N.Z. 

434 xvi. .] — Tho holder of a hill 

having been assoilzied from an action 
concluding for restitution of the bill, 
on th(s ground of having obtained it 
without valuo Sc in colhision with 
bankrupts to defraud their creditors, 
was entitled to i)load res judicata against 
an action of reduction on tho same 
grounds, & containing the same con- 
clusions. — Pat nsoN v. Cami’Bell (1827), 
5 Sh. (Ct. of Sess.)193.— SCOT. 


434 xvil. ,] — Young v. Mit- 
chells (1871), 1 R. (Ct. of Sess.) 1011; 
11 Se. L. R. 582. — SCOT. 

434 xviii. -.] — A person who had 

been confined in a lunatic asylum raised 
an action of damages against tho 
medical men who granted the certifi- 
cate on which tho warrant for his 
confinement firoceeded. Upon tho 
issue the jury found that pursuer was 
insane at tho date in question Sc that 
he was justifiably sent to & confined 
in an asylum. Subsequently ho brought 
an action against one of tho medical 
men, founded on the granting of the 
certificate, & concluding for damages 
for slander : — Held : the action was 
excluded exceptione rci judicatre. ■ — • 
Mackintosh v. Weib (1875), 2 R. 
(Ct. of Sess.) 877.— SCOT. 

p. Judgment on defect in pleading,] 
— A judgment recovered for a defect 
in pleading, & not on tho merits, is no 
bar to another action. — Baker v. 
Booth (1832), 2 O. S. 407.—CAN. 

q. Avmrd of arbitrator — Reject- 
ing real property — Subscguenl action in 
ejectment.] — -An award upon a question 
respecting real property, expressly 
referred, ifi binding upon the parties, 
so far as respects the rights of either 
to bring or defend an ejectment 
against the other. — Doe <1. McDonald 
V. Long (1847), 4 U. C. R. 146.— CAN. 

r. Dismissal of action— Dn techni- 
cal prcmmfa.]— A former suit had boon 



200 


Estoppel. 


Sect. 3. — Effect of res judicata: Suh-scct. 2. A* d: 

B. (a) i. &' it] 

been within their own knowledge when the cause 
was originally tried (Lord Gordon). — Lockyeb 
V. Ferryman (1877), 2 App. Cas. 619, IT. L. 

436. .] — Estoppel by record operates as an 

estoppel in resi ect of the whole right claimed & 
not merely in respect of the particular relief un- 
suer essfuHy asked for. The owner of a water- 
mill brought an action to restrain the riparian 
owner of land higher up the river from obstnjcting 
hi.s access to that land along the north bank of the 
river for the purposes of repairing the bank & 
cutting weeds, & based his claim to relief on the 
allegation in his statement of claim that he had a 
presci’iptive right to an easement to pass along 
both banks of the river for these purposes. The 
action was dismissed : — Held : his failure in that 
action operated as an estoppel to prevent his 
setting uj) in subsequent proceedings brought by 
the riparian ovmer’s successor in title a prescrip- 
tive right to pass along either bank for these 
piu'pos(!S. — I.oNG V. GowiJi:TT, [1923] 2 Oh. 177 ; 
92 Jv. .1. Oh. 530 ; 130 L. T. 83 ; 22 L. O. It. 214. 

As regards what judgment.]— 6’ce Sect. 2, sub- 

secl. 1, 

Effect of judgment as estoppel.]— Sub-sect. 1 , 

ante. 


B. Ju resp<‘ct of What Matters, 

(a) Cause of Action. 
i. In General. 

4S7. General rule.] — (1) Resolutions & differ- 
ences when a bar in one action, shall be a bar in 
another. 


(2) One barred in any action real or personal, 
l>y judgnu'nt on demurrer, confession, verdict, 
etc., is barred as to that, or the like action of the 
like nature, of t lie same tiling, for ever. — Ferrer’s 
Case (1599), 0 Oo. Rep. 7a; 77 E. R. 263 ; sub 
nom. Ferrers v. Arden, C^ro. Eliz. 608. 

Annotations & Apprvd. v. Ilovston (J 682 ), 2 

Coiisd. Oiitiam v. Morewood (1803), 3 East, 
346. Refd. Holford v. J‘lalt (1618), Cro. Juc. 464 ; 
Rawlmsou v. Oriet (1688), 1 Show. 76 ; Hustler v. Haines 


(1695), 2 Lut. 1414: Hitchin r. Campbell (1772), 2 

\Vm. Bl. 827 ; Buokland v. Johnson (1854), 15 O. B. 

145. Mentd. Wlgon v. Oeurot (1675), 3 Kob. 572 ; 

Lochmere v. Toplady (1690), 2 Vent. 160 ; Brunsden v. 

Humphrey (1884), 14 Q. B, D. 141. 

438. .] — If A. is voted elected, B. cannot 

bring an action & say that he was duly elected 
returned because Ids name does not appear upon 
record ; & he is estopped to say that A. was not 
duly elected & returned (Holt, C..T.). — Prideaux 
V. Morris (1703), Holt, K. B. 623 ; 1 I.ut. 82 ; 
7 Mod. Rep. 13 ; 2 Salk. 602 ; 125 E. R. 43. 

Annotations: — Refd. Kondall v. John (1707), Fortes. Hep. 

104. Mentd. Phillips v. Smith (1717), 1 Com. 279 ; 

Myddolton v. Wynn (1746), Willes, 597. 

439. .] — A plea of decree dismissing a 

former bill was overruled, on the ground that 
although the new bill in part prayed the same 
relief, yet its main object must be taken to be 
different. — R attenbury v. I^nton (1833), Coop. 
temp. Brough. 60 ; 47 E. R. 22, L. C. ; subsequent 
jyroceedings (1834), 3 My. & K. 606. 

440. .] — A plea of proceedings in another 

ct. of competent jurisdiction, must show not only 
that the same issue was joined as in the suit in this 
ct., but that the subject-matter was the same, & 
that the proceedings in the otlier ct. were taken 
for the same purpose. — B ehrens v. Sieveking 
( 1837), 2 My. & Cr. 602 ; 40 E. R. 769 ; sub nom. 
Sieveking v. Behrens & Von Melle, 1 Jur. 
329, L. C. 

Annotations : — Refd. Bainbrigsro r. Baddolcy (1847), 2 Ph. 

705 ; OBbomo v. Ealcs (1864), 2 Moo. P. C. C. N. S. 125. 

441. .] — A general demurrer, on the ground 

of the subject-matter of the suit being res judicata y 
was allowed to a suit brought in the Supreme Ct. 
of Bombay, by a party claiming certain property, 
which appeared by the statement in the bill to 
have been the subject of a previous suit in the same 
Ct., in which pltf. had intervened by petition, & 
obtained some order, the nature or effect of which 
was not stated, & did not ajipcar upon the record 
then before the Ct. — M ushadee Mahomed Cazum 
Siierazee V. Meerza Ai.t.y Mahomed Shoostry 
( 1851), 7 Moo. P. C. C. 382 ; 6 Moo. Ind. App. 
187 ; 13 E, R. 927, P. C. 


iiwlituted by pltf. which had been 
di8iiiisB(!cl, UH had not acquired 

the legal estate until after the bili wuh 
hied i/rZ(/ ; in such circumstances 
the quest ion was not res judicata . — 
Adamson r. Adamson (1880), 28 Gr. 

12 y.C-R.563. 


*77' ■ ■ — ' — •] — 'i’be dismissal ol 
ail action on the ground that it wa^ 
lu’eniaturcly brought is no bar te 
another action on the same demand 
after tune has removed the objection. — 

judgment 

that rejects an action for the non- 
observance of precedent formalitict 
docs not/ Bupjily the basis of ves judicata 
m a second action entered aftci 
obecTvanee of them. — C/OMMissaikes 
D hiCOLE DE LA PAliOISSE DK ST. 

BllAWlNlGAN V. SlIAVV- 


a. - 


I li. r ’ — Where a demand 
by pltf. on deft. Is a condition precedent 

action, & no 
demand has been made before action 
brought, the dismissal of tlie action 
because of lack of demand is no bar 
^ second action brought 
of a demand, because 
timtil a demand is made no cause of 
action exlst^, & therefore any action 
brought before demand Is made is 
browht prematurely. — Anolo-Cana- 
uiAN Mortgage Investaient Corpn 
V . SHAW, [1921] 2 W. w. H. 124 ; U 


Sask. L. R. 209 ; 59 D. L. H. 152.— 

CAN, 

b. For failure to amiply viih 

order for security for costs. )— The dis- 
missal of an action for failure to comply 
with an order for security for costs is 
not a bar to another action for the 
same cause ; but the ct. has inlicront 
power to stay the second action till 
liio costs of the first are paid. — Smith 
V. Merchants Bank of Canada (1917), 
40 O. L. K. 309 ; 38 D. L. K. 321.— 
CAN. 

0. .] — Lowery v. Laskin, 

[1922] 1 W. W. R. 214 ; 15 Sask. L. R. 
131.— CAN. 

d. iSale of 'property in c-xecu- 

ixon — Reversal of decree on apjxeal — 
Suit for recovery of •mesne, 'profits of 
property sold.] — A. brought a suit 
against B. for compensation, but it was 
struck off, & B. obtained a decree for 
costs. A. appealed, but pending the 
appeal B. executed his decree, &, in 
execution thereof, purchased a certain 
Immovable property of A. & took 
delivery of possession. The Appellate 
reman dtid the case for re -trial on 
the merits, & a decree was passed, in 
A.’s favour, & he got back his property. 
A. then brought a suit for the value of 
crops WTongfuUy appropriated by B. 
during the period he was in possession : 
-—Held : the question to bo decided 
did not relate to the execution, dla- 
charge, or satisfaction of the original 
decree within Civil Procedure Code, 
8. 244, because it did not arise at all 
until that decree had ceased to exist, 


& such a suit was not barred by that 
section. — CoFtUN r. Kaubart Awax 
( 1895), I. L. R. 22 Calc. 501.— IND. 

®. Reserving to plaintiff right 

to sue again.] — In a former suit be- 
tween the same parties, in which the 
same claim upon title w^as made, a 
decree dismissed the suit. But the 
judgment in the former suit stated 
that it was left open to pltf. to sue 
again, & that no matters affecting llic 
rights of the parties were decided be- 
tween them ; — Held : the prior decree 
w'as not a final decision within Code of 
Civil Procedure, s. 13, & the defence 
of res judicata was not maintained.^ — • 
I’ARSOTAM GIR V. NARBADA GIR (1899), 
I. L. R. 21 AU. 505 ; L. R. 26 Ind. 
App. 175 ; 3 C. W. N. 517.— IND. 

f. Necessity for enrolment.] — A 
former decree dismissing a bill if not 
enrolled & pleaded is not an absolute 
bar to another suit for the same 
demand. — J oly v. Swurr (1847), 11 
1. Eq. R. 410.— IR. 

PART II. SECT. 3, SUB-SECT. 2.— 
B. (a) i. 

437 1. General rule.] — Recovery 
against the sheriff for a false return of 
nulla bona after money made : — Held : 
a bar to an action against the sheriff 
& his sureties on their covenant, for 
not paying over such money. — Miller 
1'. CORBEIT? (1807), 26 U. C. R. 478.— 
CAN. 

g. Same action brought in 

differexUform. ] — A now action, altho ugh 
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442. 


-.] — The defence of res judicata cannot 


bo sustained where the grounds of relief alleged 
by the bills in the two suits are different. — Hunter 

V. Stewart (1861), 4 De G. F. & JT. 168; 31 
L. J. Ch. 346 ; 6 L. T. 471 ; 8 Jur. N. S. 317 ; 10 

W. R. 176 ; 46 E. R. 1148, L. C. 

Anrwtatii^ :—Expld. Simpson v. Togo (1863), 1 Hem. & M. 
lUo. Consd. Srimut Moottoo Vijaya liiMgnnadha Bodha 
^ l^oriya Odaya Taver v. Katama NatcMar 

9oo J Ord V. Ord, [1923] 2 K. B. 

432. Refd. Caird v. Moss (1886), 33 Ch. D. 22. Mentd. 
He Agra & Masterman’s Bank, Ex p. Asiatic Banking 
^''o 36 L. J. Ch. 222 ; Wilson v. Church (1879), 

13 Ch. D. 1 ; lie Hilton, Exp. March (1892), 67 L. T. .594. 

443. .] — (1; To constitute a good plea of 

res judicata^ it must be shown that the former 
suit was one in which pltf. might have recovered 
precisely that which he seeks to recover in the 
se(;ond. 

(2) Where pltfs. had, under a decree of the 
Admlty. Ct. in a suit for collision, obtained the 
whole proceeds of the sale of deft.’s vessel : — 
Held : Such recovery was no bar to a subsequent 
action in a ct. of common law, the amount so 
recovered in the Admlty. Ct. being insufficient to 
cover the damage which pltfs. had sustained. — 
Nelson v. Couch (1863), 15 C. B. N. 8. 99; 2 
New Rep. 395 ; 33 L. .T. C. 1\ 46 ; 8 I.. T. 577 ; 
10 Jur. N. 8. 366 ; 11 W. R. 964 ; 1 Mar. L. C. 
348 ; 143 E. K. 721. 

Annotations :—As to (1) Expld. Gibhs v. Cruikshank (1873), 
L. li. 8 C. P. 454. Consa. Goldroi, Foucard v. Sinclair & 
Ilussian Chamber of Commorco in London, [1918] 1 K. B. 
180. Refd. Brunsden v. Humphrey (1884), 14 Q. B. I). 
141 ; Birminghain Corpn. v. Allsopp (1918), 88 L. J. K. B. 
549 : The .Toannis Vatis (No. 2), [1922] P. 213. As to (2) 
Apld. Mid. lly. v. Martin, [1893] 2 Q. B. 172. Refd. 
The Sylph (1867 ), li. it. 2 A. & E. 24 ; Gibbs v, Cruikshank 
(1873), L. It. 8 C. P. 454 ; Brunsdon r. Humphrey (1884), 

14 Q. B. D. 141 ; Sorrao a. Noel (1885), 15 Q. B. D. 549 ; 
The Joauiiis Vatis (No. 2), [1922] P. 213; Ord v. Ord, 
[1923] 2 E,. B. 432. 

444. .] — Demurrer will not lie to a bill on 

the ground of res judicata, unless it avers that 
everything in controversy’^ as the foundation of 
relief was al.so in controversy in the former suit. — 
Moss V. Anglo-Egyptian NaviCxATION Co. (1865), 
1 Ch. App. 108 ; 35 L. J. Ch. 179 ; 12 Jur. N. 8. 
13 ; 14 W. R. 150, L. C. 

All notations : — ^Refd. Tredegar v. Wiudus (1875), L. It. 19 
Eq. 607 : Houstoun v. Sligo (1885), 29 Ch. D. 448. 

445. .] — That an enrolled decree in a 


former suit may be a bar to the relief sought by 
a second suit, the objects & purposes of the two 
suits must be identical, & in that case, before the 
ct. has jurisdiction over the second suit, the 
enrolment of the decree must be vacated ; but 
where the objects are not the same, there is no 
such necessity. M^ere in a creditor’s suit for 
the administration of the estate of J. a decree was 
made in the presence of A. declaring that certain 
property belonged to J. beneficially, & that decree 
was enrolled : — Held : such enrolment did not 
render it incumbent on A. to file a bill of review & 
get the enrolment vacated, before instituting a 
suit to set aside the sale by which J. purported to 
have become the beneficial owner of the property. 
— Turner v. Tepper (1877), as reported in 46 
Ti. J. Ch. 703 ; affd. sub nom. Widgery v. Tepper, 
7 Ch. 1). 423, C. A. 

446. Application to counterclaim.] — A 

counterclaim can bo made only where an action 
can be brought, therefore, a deft, is estopped from 
counterclaiming for that in respect of which he 
has already obtained judgment. — Birmingham 
Estates Co. v. 8mtth (1880), 13 Ch. D. 506 ; 49 
L. J. Ch. 251 ; 42 I.. T. Ill ; 28 W. R. 666. 

447. .] — Long v. Gowlett, No. 436, ante. 

As regards what judgments.] — See Sect. 2, sub- 
sect. 1, ante. 

Effect of judgment as estoppel.] — >S'cc Sub -sect. 1, 

B. (f), ante. 


ii. Arising out of Contract. 

448. Bond — With double condition — Judgment 
In action for non-performance of one condition — 
Action on whole bond.] — In an action for the non- 
performance of one condition on a bond with a 
double condition, if the verdict be for deft., it is 
a bar to the whole bond. — Anon. (1579), 3 Dyer, 
371 b ; 73 E. R. 832. 

449. Unsuccessful action for money lent — 

Failure to prove consideration — Action on bond as 
voluntary bond.] — Wliere a bond is sued on as for 
money lent & pltf. fails in proving the considera- 
tion, he cannot aftenvards set it up as a voluntary 
bond. — Richardson v. Jackson (1737), West 
te7np. Hard. 237 ; 25 E. R. 915, L. C. 

450. Judgment In action on bond — Action 


called “ an action in damages,” & for a 
different amount by reason of the 
adtlition of certain accessory sums 
(costs, etc.), is, mider tliis disguise, 
an action for the same cause as that 
already decided, & ought to bo rejected 
as res j udicata. — Du8H.\ult v. Tanuuay 
(1907), Q. 11. 17 K. B. 97.— CAN. 

h. — ■ — ■ Judgment against one of 
several persons— Liable for same cause 
of action.] — Wiiere two or more persons 
are liable for the same cause of action, 
a judgment against one of them, even 
where obtained on consent, Is a bar 
to an action against tlio others.- - 
Black v. Dominion Fire Proopino 
Co. (1915), 31 W. L. R. 352 ; 8 

W.W. R. 823; 23 D. L. R. ICl.— CAN. 

k. Judgment in action for eject- 
nicnt based on lease — Eubseguent suit 
to eject tenant as trespasser.] — Pitfs. in 
1 890 sued defts. to eject the latter Rom 
a certain piece of land, alleging that defts. 
held it under certain leases dated July, 
1864. The genuineness of the alleged 
leases was decided in favour of defts. 
In 1874 pitfs. brought the present suit 
to eject defts. In tills suit pltfs. sued 
simply as owners, & alleged that defts. 
were In occupation as tenants paying 
rent to pltfs., & that defts. had refused 
to give up possessioQ : — Held : pltfs. 
were not barred by the judgment in 
the former suit. — Gurdhar Manordas 
V. Dayabhai Kalabhai (1882), I. L. R. 
8 Bom. 174.— IND. 


l. Action for redemption by pur- 
chaser of mortgaged land against mort- 
gagee — Second suit against vendor efr 
mortgagee for recovery of possession .] — • 
lu 1879 pltf. purchased from B. the 
land In question in the suit, which was 
then in the possession of R. as mtgee. 
R. undertook to pay off the mtge., but 
failed to do so. In 1881 pltf. brought 
a suit for redemption against R. which 
was dismissed for non-appearance of 
pltf. He subsequently filed the present 
suit agabist B. & R. to recover posses- 
sion of the land : — Held : the cause of 
action iu the two suits was different, 
& the present suit was not barred. — 
IlAMOnANDRA JiVAJi TiLVF, V. KHATAL 
Mahomed Gori (1885), I. L. R. 10 
Bom. 28. — IND. 

m. Judgment not open to second 
appeal — tSubsegueni suit not subject to 
same restriction.] — A decision in a 
previous suit of a small cause nature, 
iu wldch no second appeal is allowed 
by law, is no bar to a subsequent suit 
in the same ct. which not being of 
a small cause nature is open to 
second appeal. — Avanasi gounden v. 
Nachammal (1905), I. L. R. 29 Mad. 
195.— IND. 

n. Dismissal of ^nortgaye action — 
Subseguent suit on another mortgage — ■ 
In reject of same proppiies .}- — A suit 
brought by A. against B. on an alleged 
intgo. which was dismissed, is no bar to 
another suit by A. against B. on another 


mtgo. in respect of the same properties. 

Tiirikaikat Madathil Raman v. 
Thiruthiyil Krishnkn Naib (1905), 
I. L. R. 29 Mad. 153.— IND. 

PART II. SECT. 3, SUB-SECT. 2.— 
B. (a) ii. 

o. Sale of goods — Action dis- 
missed as premature — Second suit claim- 
ing same relief. ]r— Pltf. having failed 
upon a trial for a portion of his claim 
for goods sold because the term of 
credit had not expired when he sued : — 
Held : the judgment recovered in the 
suit was no bar to a subsequent action 
for the same goods. — Chibholm v. 
Morse (1863), 11 C. P. 589.— CAN. 

p. Contract of employment — Judg- 
ment for wages — Subsequent action for 
damages for breach of contract.] — On 
Feb. 1, 1912, deft. lUred pltf. for one 
year from that date “ at the rate of 
J900 per year, wages payable 
monthly.” Pltf. entered upon his 
employment, performed the duties 
until Oct. 11, 1912, & was paid f70 
at the end of each month, the last 
payment being made at the end of 
Sept. On Oct. 11, 1912, deft, dis- 
missed pltf., alleging the improper 
discharge of pltf.’s duty ; but the 
dismissal was in fact without cause. 
On Nov. 7, pltf. sued in a division ct. 
for Ids wages for Oct., & recovered 
judgment for $75, which deft. paid. 
On Doc. 27, pltf. began a new action 



202 Estoppel. 


Sect. 3. — Effect of res judicata : Sub-sect. 2, B, 
(g) n.] 

for further breaches.] — 8 & 9 Will. 3, c. 11, does not 
apply to cases where the damages assessed are 
calculated by the jury to meet & satisfy the entire 
condition of a bond, etc. : as where pltf., having 
recovered a verdict in action on a bond for re- 
placing stock & paying dividends, etc. in the 
meantime, & the jury assess damages for the stock 
not having been transferred, & for the accruing 
dividends, etc., & pltf., long subsequently, obtains 
judgment & satisfaction for the whole by an action 
of debt on the judgment, he cannot afterwards 
sue by sci. fa. as for further breaches so to obtain 
satisfaction for the loss of the dividends, etc., 
sustained by tlie dc;lay of satisfaction during the 
interval between the two judgments. — Savile v. 
Jackson (1821), M‘Cle, 377 ; 13 Price, 715 ; 147 
E. R. 1131. 

451. Judgment In assumpsit — Action on bond.] 

— If one be bound in an obligation, & afterwards 
promises to pay the money, assumpsit lies upon 
this promise ; <te if he recover all in damages, this 
shall be a bar in debt upon the obligation. — 
Ashbkooke V. Snape (1591), Cro. Eliz. 240 ; 78 
E. U. 496. 

Annotation: — Reid. Stewart v. Todd (1846), 9 Q. B. 7G7. 

452. Judgment on simple contract — Action on 
specialty.] — To debt upon a specialty against an 
exor., it is a good bar, that judgment has been 
had against him on a simple contract, ulira^ etc . — 
Davies v. Monkiiouse (1729), Pltz-G. 76 ; 94 
E. K. 660. 

Annotation Hawkins v. Day (1753), Amb. ICO. 

453 . Action on covenant in deed.] — To 

a count in covenant on an annuity deed, with a 
breach for non-payment of the annuity on June 15, 
1834, deft, pleaded a judgment recovered against 
him by pltf. in an action of debt, for the sum of 
£2,000, of Easter term, 1832, concluding with an 
avemient, that the causes of action in the two 
suits were identical On general demurrer : — 
Held : a bad plea. — Few v. Backhouse (1838), 

8 Ad. & El. 789 ; 1 Per. & Dav. 34 ; 1 Will. Woll. 
& H. 658 ; 8 L. J. Q. B. 30 ; 112 E. R. 1037. 
Annotation : — Refd. Todd v. Stewart (1846), 9 Q. B. 759. 

454. Judgment on plea of set-off — Action for 
sum claimed by set-off.] — When a verdict is found 
against deft, on a plea of set-off he is estopped 
from suing jiltf. for the demand specified in the 
plea of set-off. — E astaiuke v. Laws (1839), 6 
Bing. N. O. 444 ; 7 Dowl. 431 ; 2 Am. 54 ; 7 
Scott, 461 ; 8 L. J. C. P. 230 ; 3 Jur. 460 ; 132 
E. R. 1170, 

Annotation Mentd. Holland v. Qark (1842), 1 Y, & C. Ch. 

OBS. Idl* 

455. .] — 13 .^ an action by A., 

pleaded a set-off exceeding A.’s claim ; an award 
under 9 & 10 Viet., c. 95, s. 77, awarded to B. the 
amount of excess. B. sued A. for this ; A. 
pleaded judgment recovered ’.—Held : (1) the plea 
was no answer ; (2) the judgment in the first 

action was no bar to an action by B. for the 

against A., either on the 
count. — Jones v. 


456. Agreement for sale of land — Unsuccessful 
action to recover deposit before contract rescinded — 
Action to recover deposit after contract rescinded.] 

— (1) Where A. agreed to demise a house to B. for 
a term, in consideration of £3,000 then paid “ by 
way of deposit, & in part of £5,500,” the whole 
purchase-money, possession to be delivered & 
accepted on a day named, & B. agreed to accept 
such demise, but, on the day, refused to accept, & 

A. , afterwards, disposed of the house to a third 
party : — Qu. : whether, in the absence of any pro- 
vision that the deposit should be forfeited, or of 
any clause in the agreement, except as above, 
showing the intention ot the parties in this respect, 

B. could recover the deposit from A. 

(2) The intention may be collected from other 
parts of the agreement. Thus, where there was a 
distinct clause firoviding that either party making 
default should forfeit £1 ,000 : — Held : the deposit 
was not to be forfeited, & might be recovered back 
on A.’s disposing of the house as above, but it 
could not be recovered back before A. disposed of 
the house. 

(3) Under the above circumstances, an action 
brought for the deposit after the day named in 
the agreement, but before A. had disposed of the 
house, having failed : — Held: it was no estoppel 
to an action brought after A. had disposed of the 
house, <fc the facts negatived a plea that the causes 
of the two actions were identical. — Palmer v. 
Temple (1839), 9 Ad. & El. 508 ; 1 Per. Dav. 
379 ; 8 L. J. Q. B. 179 ; 112 E. R. 1304 ; previous 
proceedings (1836), 6 Nev. A M. K. B. 159. 
Annotations : — As ( 0 ( 1 ) Consd. Casson v. Roberta (1862), 32 

L. J. Ch. 10.5. Refd. Hiuton v. Sparkes (1868), L. K. 3 
C. P. 161 ; Howe v. Smith (1884), 27 Ch. D. 89 ; Harrison 
V. Holland, Hamion & Cubitta (1921), 91 L. J. K. B. 337. 
As to (2) Consd. Hinton v. Sparkes (1868), li. R. 3 C. P. 
161 : Howe v. Smith (1884), 27 Ch. D. 89. Refd. Ockon- 
dou V. Henly (1858), 27 L. J. Q. B. 361 ; Dopreo v. Bed- 
borough (1863), 4 Gift. 479 ; Bishop v. Taylor (1891), 60 
L. J. Q. B. 556 ; Cornw^l r. Henson, [1899J 2 Ch. 710 ; 
ChlUingrworth r. Escho, [1924] 1 Ch. 97. 

457. Agreement to give promissory note & 
provide mortgage — Judgment in action for non- 
delivery of note — ^Action for failure to provide 
mortgage.] — Pltf. & deft, agreed that the former 
should give up to the latter a business which they 
had carried on in partnership, in consideration of 
pltf.’s receiving from deft, a promissory note for 
£730, payable by instalments ; & it was further 
agreed that in case a certain mtge. of £2,000 on 
pltf.’s property should be called in before the note 
should be paid off, deft, should immediately pay 
the balance remaining duo on the notes or find a 
like mtge., free of expense to pltf. Pltf., after 
the mtgees. had called in the mtge., but before 
the same was paid off, brought an action in the 
Exchequer on the agreement, alleging for breach 
the non-delivery of the note, which action ter- 
minated under a judge’s order, by deft.’s giving 
pltf., among other things, a note for £505. Pltf. 
having brought a second action in this ct. upon 
the agreement, in which the breach assigned was, 
that although the mtge. money had been called 
in, deft, had neither paid the balance due to him 
nor provided a fresh mtge., whereby pltf. had 
been put to great expense in procuring the loan 
from other parties : — Held : a plea which set up 

directed to stop boring by tho engineer, 
put ill a pump & brought au action 
upon tho contract, in which they 
failed for want of the engineer’s certifi- 
cate. They subsequently offered to 
do w'lmt was necessary under the 
contract to complete the contract as 
being at an end. Resps. brought a 
second action for work & materials : 
— Held : the first action had not 
put an end to the contract, & resps. 


in the division ct. for tlui Nov. wages, 
to wliich deft, entered a special dis- 
pute, denying pitf.'s claim & setting 

judgment jji the 
bar. 

Apr. 1913, began tins action, in a 
county ct., claiming «225 damages 
for breach of contract : — Held : T)lti ’s 

Judgment 

in tho first division ct. action, & he was 


entitled to recover in this action.- 
Hayes V. Hakshaw (1913), 5 O. W. N 
571 ; 30 O. L. R. 157.— CAN. 

Q- ■ — Unsuccessful action o 
('<pUracl—Sul/8equent action for tear 
ct* materials.] — -Resp. contractors ha^! 
mg agreed to do all work necessar 
^ down a w'eli Sc erect a pum 
imtil a supply of water was obtaine 
for the applt. council, & having bee; 
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the recovery in the former action afforded no 
answer to the declaration, the former action having 
been brought for a different breach of the agree- 
ment.— Bristowe V. Fairclough (1840), 1 Man. 
& G. 143 ; 1 Scott, N. R. 161 ; 9 L. J. C. P. 245 : 
133 E. R. 281. 

468. Sale of goods — Judgment in action for 
price of goods — Action for balance.] — Debt for 
£400. First plea, as to £43 9d., payment ; 

third plea, as to the residue, £356 13s. 3d., that 
pltf. impleaded deft, for the residue of the said 
cause of action, &. that such proceedings were liad 
that pltf 8. recovered in the said action £314 8.s. 
as well for their damages in the said action, & in 
respect whereof pltfs. had impleaded dcfts., as for 
their costs. Replication, that the residue of the 
causes of action in the declaration mentioned were 
not the causes of action in the third plea mentioned 
in respect of which the judgment was recovered. 
The jury found, that the residue of the causes of 
action in the declaration mentioned, were the 
residue of the causes of action in the said plea 
mentioned, & for <& in respect of which the judg- 
ment was recovered. On motion for judgment 
non obstante Veredicto : — Held : (1) the plea must 
be taken to mean that pltf. had a judgment of the 
ct. in respect of all the damages which he sued for ; 
that was, the same causes of action as constituted 
the residue of the causes of action, & which was 
the same as the ordinary plea of judgment re- 
covered ; (2) the plea was good in substance, 

whether the true meaning of it was, that, as to 
part, pltf. recovered, &, as to the residue, it was 
found that no more was due, the omission to plead 
the latter part of the judgment by way of estoppel 
being matter of form, or pltf., having once sued 
for the same debt, Sc having had the amount 
assessed & adjudicated on, could not sue again for 
the same debt, — Stewart v. Todd (1846), 9 Q. B. 
767 ; 16 L. J. Q. B. .327 ; 8 L. T. O. 8. 414 ; 11 
.Tur. 560 ; 115 E. R. 1471, Ex. Oh. ; revsg. vS. 0. 
sub vmn. Todd v. Stewart, 9 Q. B. 759. 
Annotations As to (2) Refd. Buckland v. Johnson (1854), 

(^IsVo)^! Mentd. Stevens v. TiUott 

459. Contract of employment — Recovery of 
damages for non-performance — Action on quantum 
meruit.] Pltf. was hired by deft at a year’s 
salary, payable quarterly, & was wrongfully dis- 
missed by deft, in the middle of a quarter, lie 
then brought an action against deft., declaring in 
a special count for breach of the agreement, Sc 
indebitatus assumpsit for the wages due for the 
year during which he had actually served. Pltf. 
in this action recovered the wages for the year, 
Sc also on the special count damages for the dis- 
missal, but the jury expressly omitted to give any 
damages for the broken quarter. He afterwards 
brought indebitatus assumpsit for work Sc labour 
to recover a proportional part of the quarter’s 
salary up to the day of dismissal '—Held : (1) the 
second action could not be sustained, as he had 
by the previous action elected to treat the contract 
as existing, & had recovered damages for its non- 
performance, & could not, afterwards, treat it as 
rescinded, & recover on a quantum meruit; (2) 
this defence was open under non assumpsit^ as. 


under the circumstances, no debt had accrued ; 
(3) the damages in the former action should have 
been calculated to include the wages for the broken 
quarter. — Goodman v. Pocock (1850), 15 Q. B. 
.576 ; 19 L. J. Q. B. 410 ; 14 Jur. 1042 ; 117 E. R. 
677. 

Annotation: — As <o (1) Retd. Taylor v, Laird (1856), 25 

L. J. Ex. 329. 

-.] — See, further. Master & 

Servant. 

460. Judgment at common law for 

master’s wages — Judgment unsatisfied — Action 
against ship in admiralty.] — A master having sued 
for his wages at common law Sc recovered judg- 
ment, wliich judgment remained unsatisfied in 
consequence of deft.’s bkpey., & having further 
Xiroved Ills debt under deft.’s bkpey. : — Held : he 
was entitled to sue the ship in the Admlty. Ct., 
notwithstanding the ship had changed hands. 

The question then is whether this master, having 
by law a twofold security for his wages, may 
avail himself of the second, the first which he tried, 
th(5 personal action, having practically failed to 
give relief (Dii. Lusuington). — The Bengal 
(18.59), 8w. 468 ; 5 Jur. N. 8. 1085 ; 106 E. R. 
1220. 

Annotations : — Reid. NgIhou d. Couch (1863), 15 C. B. N. S. 

99 ; The Mali Ivo (1869), L. I{. 2 A. & E. 356 ; The Celia 

(1888). 57 L. J. P. 43 ; The Joaruiis VatiH (No. 2), [1922] 

P. 213. 

461. Negotiable instrument — Settlement of 
action on cheque — Subsequent action for breach of 
agreement under which judge’s order drawn up.] — 

An action by A. against B., to recover the amount 
of two cheques & interest, & the trial appointed 
for Dec. 7, a negotiation took xdaco between the 
attorneys on Dec. 6, when it was arranged that the 
record should be withdrawn, & that B. should 
submit a judge’s order for payment of the amount 
claimed on Dec. 14, otherwise judgment, & that 
certain proceedings in Chancery taken by B. 
against A. should be withdrawn. An order was 
accordingly drawn up & served. B. subsequently 
discovering evidence that he conceived would 
enable him to substantiate his defence to the action, 
obtained a rule to set aside the judge’s order, upon 
payment of costs. These costs were taxed & 
paid to A., who afterwards brought an action in 
tlie ct. against B. for breach of the agreement 
under which the judge’s order was drawn up. 
The ct. refused to stay the proceedings in the 
second action, it being considered that it was not 
founded upon the same cause of action as the 
first. — Wade v, Simeon (1845), 1 C. B. 610 ; 3 
Dow. & L. 27 ; 14 L. J. C. P. 188 ; 5 L. T. O. 8. 
95 ; 9 Jur. 472 ; 135 E. R. 680. 

Annotation .'—Refd. Chambers v. Mason (1858), 5 C. B. N. S. 

59. 

462. Unsuccessful action on bill of ex- 

change — On ground of agreement by plaintiff to 
give time to defendant — Action on same bill.] — 

In assumpsit by indorsees against the acceptor of 
a bill of exchange, deft, pleaded, that pltfs. had 
brought a former action against him upon the same 
bill, setting out the declaration in such former 
action, that deft, pleaded to the count on the bill, 
that, after the acceptance Sc indorsement thereof, 
Sc whilst pltfs. were the holders, Sc before it became 


were entitled to judgrment. — A tiilone 
llUKAL DisTRici' Council r. Campbell 
& Sons (1913), 47 I. L. T. 142.— IR. 

r. Negotiable instrument — Judgment 
against one of two parties jointly et 
severally liable — Subsequ^ action 
against other party,] — Lefts. G. Sc N. 
were sued jointly as makers of a joint 
& several note. N. appeared & pieced, 
but, by arrangement, nothlntf was 


done in relation to the claim against 
Q. N. withdrew his defence, & con- 
fessed the action, & 0nal judgment was 
entered agairst him, on wJiich some 
payments were made. Pltf , afte.n\’ard8 
commenced proceedings against G. who, 
under an agreement reserving his rights, 
appeared & pleaded : — Held : the judg- 
ment entered on confession against N„ 
was an answer to the claim subse- 
quently made against Q. — MoDonaijd 


V. Gillis (1900), 33 N. S. R. 244.— 

CAN. 

*• Dismissal of action on 

promissory note — Second suit on basis 
of entries in accouTit.l— Defts. borrowed 
mouey from pltf. & executed a pro- 
missory noto therefor in his favour. 
Pltf. sued upon the note ; but the suit 
WM ^missed, not on account of any 
defect In the promissory note, but 
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due, it was agreed between pltfs. & deft., that, in 
the event of the bill being dishonoured, pltfs. 
should receive from deft, a warrant of attorney 
for the amount of the bill, with interest & expenses, 
& that judgment should be entered up thereon, 
but that no execution should issue upon such 
judgment until Dec. 25, 1848, & that the time for 
payment of the bill should be extended until that 
day ; that the bill became due on Sept. 22, 1847, 
& that deft, was ready & willing to give & execute, 
& then tendered & offered to pltfs., his warrant 
of attorney, pursuant to the agreement, & re- 
quested them to accept the same, & to extend the 
time of payment of the bill until Dec. 25, 1848, 
but that pltfs. refused & neglected so to do, &, 
in violation of the agreement, sought to enforce 
payment of the bill ; that pltfs. replied de injuria 
to such plea ; <fc that deft, obtained judgment in 
the said action. The plea then proceeded to aver 
the identity ot the bill & the causes of action in 
both cases ; to this plea, pltfs. replied, that they 
did extend the time for payment of the bill until & 
after the said Dec. 25, 1848, ^ that they had not, 
since the said recovery in the said plea mentioned, 
sought to enforce the jiayment of the bill, which 
still remained unpaid, & that deft, had not given 
or executed to pltfs. a warrant of attorney : — On 
demurrer to the replication ; — Held : the plea, 
though containing unnecessary details of the 
pleadings in the former action, was a good answer 
to this action, & the replication was bad. — 
Overton v. Uauvey (1850), 9 C. B. 324 ; 1 L. M. 
iV P. 233 ; 19 L. J. C. P. 256 ; 14 L. T. O. S. 400 ; 
14 Jur. 902 ; 137 E. R. 918. 


Annotation : — Befd. Belshaw v. Bush (1851), 11 C. B. 191. 

463. Judgment for interest — Action for 

principal secured by instrument.] — Defts., exors. of 
R., were sued i^pon a promissory note made by 
him more than six years before action whereby B. 
promised “ to pay to pltfs., £32 with interest 
thereon at the rate of 5 per cent, per annum.” 
To take the case out of 8tat. limitations, pltf. 
relied upon a payment of interest upon the note 
made by defts. two years before in obedience to a 
county ct. judgment : — Held : a promise to jjay 
the debt could not be inferred from a payment of 
interest made under legal process, & the debt was 
not taken out of the operation of 8tat. Limitations. 

Semhle : pltf.’s right of suing for the principal 
seemed by the note was not barred by the judg- 
ment for interest recovered in the county ct. — 
Morgan v. Rowlands (1872), L. R. 7 Q. B, 493 ; 
41 L. J. Q. B. 1S7 ; 26 L. T. 855 ; 20 W. R. 726. 
An nnhit iims ;~Consd. Firth r. Slintfsby (1888), 58 L.T. 481- 
Keld. SonuMHiit, wSoinersot r. Poulett, (1894] 1 Oh. 231 ; 

Fimnt-aino v. Amhei-wt (1909), 78 L. J. Ch. 
048. Mentd. Green v. Huinphreye (1881), 26 Uh. D. 471; 
lettes V. lloberlson (1921), 37 T. L. Ii. 581 ; Spencer v. 
Hoirmierde, [1922] 2 A. C. 507. 


464. Agreement not to enforce covenants of 
deed Judgment in action on agreement — Action 
m enforce covenants of deed.] — An agreement 
between the administrator of the covenantee & 
the covenantor, not to cnfoj'cc performance of the 


covenants in the deed provided the latter would 
pay certain rent, may be a good consideration, for 
a parol promise to pay such rent ; & the enforce- 
ment of such promise is not open to the objection 
that it is seeking to vary by parol the terms of an 
instrument under seal. 

Scmble : a recovery in such an action would 
afford a good equitable plea in bar to an action 
on the deed for the same rent. — Nash v. Arm- 
strong (1861), 10 C. B. N. 8. 259 ; 30 L. J. C. P. 
286 ; 7 Jur. N. 8. 1060 ; 9 W. R. 782 ; 142 E. R. 
451. 

Annotation : — Refd. Parker v. Brife'&s (1893), 37 Sol. Jo. 452. 

465. Lease — Unsuccessful suit for relief — 
Second suit claiming same relief — But adding 
allegations of fraud.] — Pltf., on Nov. 3, 1860, filed 
a b^ praying relief in respect of a lease dated in 
Apr., 1856, & other matters. A demurrer by 
deft, for want of equity was, on Dec. 6, 1860, 
allowed, & fourteen days given to amend, or the 
bill to be dismissed, with costs. The bill was not 
amended, & the order made was signed & enrolled. 
In Mar., 1801, pltf. filed another bill in this ct., 
setting forth the same documents, & praying for 
relief in the same terms as in the former bill ; but 
the bill contained allegations of actual fraud in 
addition to those in the former bill. Deft, pleaded 
the whole of the former bill & the subsequent pro- 
ceedings ; that the ct., upon the demurrer, clearly 
decided upon the merits of the question between 
pltf. & himself, & determined the rights of pltf. 
& himself in respect of the matter ; that this bill 
was for the same matter, & that the documents 
set forth in both bills were the same ; but the plea 
did not aver that the allegations in support of the 
relief prayed by this bill were the same as the 
allegations in the former bill : — Held : the plea 
was bad in point of form, & it must be overrided, 
with costs. — Londonderry (Marchioness) v. 
Baker (1861), 3 De G. P. & J. 701 ; 30 L. J. Ch. 
895 ; 4 L. T. 538 ; 7 Jur. N. 8. 811 ; 9 W. R. 763 ; 
45 E. R. 1050, L. JJ. 

466. Judgment in action for breaches of 

covenants — Action to recover amount necessary to 
put premises in repair — On expiry of sub-lease.] — 

Certain premises were demised to the predecessors 
in title of pltfs. for 61 years from Michaehnas, 
1837, subject to covenants to repair & deliver up 
in repair. The premises were sub -demised to the 
predecessors in title of deft, subject to the same 
covenants. On Apr. 4, 1891, an action was com- 
menced by pltfs. against deft, for damages for the 
breaches of the covenants, & £1,305 was recovered, 
none of wliich was expended in repairing the 
premises. On Sept. 19, 1898, the term of the 
underlease expired, & pltfs. claimed the sum that 
it would cost to put the premises into such state 
of repair as deft, would be bound to leave them at 
the end of the term, making due allowance for the 
sum of £1,305 they had received; — Held: the 
previous action was no estoppel, & the true 
measure of damages of the breaches of covenant 
was the cost of putting the premises into the state 
of repair in which the tenant was bo\md to leave 
them at the expiration of the said term, less the 


owing to pltf.’s personal default, u 
' ' order of dismissal became final 
Held : pltf. could not thereafter 8U( 
doft. on the basis of entries in pltf.'i 
books of acconnt to rceover the same 
money.— M undar Bibi v. Bau Nati 
(1919), I. L. R. 42 All. 193.~ 

AIN 


t. Jndptnent against one of several 
joint oivncrs — Property in possession of 
mortgagee.] — The owners of a vessel 
mtged., & in the possession of & navi- 


gated by the mtgoc., are not liable for 
the loss of goods shipped on her ; & 
if they were liable, although sued in 
case, yet, as their liability would bo 
founded on contract, & not custom, 
the acquittal of one would discharge 
the rest. — W ilkes v. Flint, Wood- 
ruff V. Clement (1835), 4 O. S. 19. — 
CAN. 

a. Choice of one of two statutory 
remedies — Subsequent suit to enforce 
the other.) — Where a workman has 


recovered part of his wages by seizure 
& sale in a joint action with other 
workmen against Ids employer under 
Woodman’s Lien for Wages Act, he 
is estopped fronr proceeding under 
Mechanics’ Lion Act, s. 27, for the 
balance of Ids wages. — Wake v. 
Canadian Pactfio Lumber Co., Ltd. 
(1901), 8 B. C. R. 358.— CAN. 

b. Mortgage — Action on covenant 
— SubscQtuenl suit for damages.}-— An 
action on the covenant in intge. cannot 
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sum of £1,305 & interest. — Ebbetts v. Conquest 
(1900), 82 L. T. 660 ; 16 T. L. R. 320 ; 44 Sol. ,To. 
378, D. C. 

Annotation : — Mentd. Stephens v. Junior Army & Navy 

Stores, [1914] 2 Oh. 516. 

467. Promise to make settlement on marriage — 
Decree in administration suit on death of promisor 
— Suit for specific performance of promise.] — On 

Apr. ], 1845, J. wrote as follows to H. : “I will 
still adhere to my last proposition, viz., to allow 
Elizabeth, J.’s daughter, £100 per annum ; &, if 
you like the situation, one of my houses to reside 
in ; & that at my decease she shall be entitled to 
her share in whatever property I may die pos- 
sessed of.” H. married the daughter, & received 
the £100 per annum during the life of J., who died 
in 1859, leaving his widow, one son & the daughter 
surviving. By his will he devised & bequeathed 
certain real personal property upon trusts 
giving his daughter a life interest in one-third of 
all the property, & a contingent interest only in 
the other two-thirds. By a codicil he bequeathed 
her an annuity, but less than those which he gave 
to his son & widow. A bill was filed by the 
daughter & her husband, praying a declaration 
that, by virtue of the letter of Apr. 1, 1845, she 
was entitled to one equal third of testator’s real 
<& ]:)ersonal estate ; — Held : inasmuch as testator 
had used a videlicet in the letter, parol, evidence 
as to it was inadmissible ; the words ” her share ” 
meant “ her legal share,” & all she was thereby 
entitled to was one-third of testator’s personal 
estate, after payment of his debts & funeral & 
testamentary expenses, & costs of an administra- 
tion suit. 

A bill for specific performance was filed after 
the suit had been instituted between the same 
parties for the administration of testator’s estate. 
The usual administration decree had been made, 
but no certificate issued in it : — Held : pltfs. in 
the specific performance suit were not precluded 
from instituting it by reason of the decree in the 
administration suit & there had not been any 
acquiescence on their part. — LAVEit v. Fiei.dek 
( 18(52), 32 Beav. 1 ; 1 New Rep. 188 ; 32 L. .7. Ch. 
365 ; 7 L. T. 602 ; 9 Jur. N. S. 190 ; 11 W. R. 
246 ; 65 E. R. 1. 

Annotations: — Mentd. Kcays v. Gilmoro (1874), 22 W. R. 

465 ; Re Allen, Hincks r, Allen (1880), 40 L. J. Cli. 556 ; 

Rc FickuH, Farina v. Fickns, [1900] 1 Cli. 331. 

468. Mortgage — Judgment tor principal & 
interest — Action on covenant to pay future 
interest.] — A mtgor. covenanted to pay princijial 
<fc interest on a day certain, & after that day to 
pay interest so long as any part of the principal 
remained due on the security ; — Held : the 
liability on the covenant to pay future intere.st 
was not destroyed by a judgment for the principal 
sum & interest. — Popple v. Sylvester (1882), 
22 Ch. 1). 98 ; 52 L. .1. Ch. 54 ; 47 L. T. 329 ; 31 
W. R. 110. 

Annotations : — Consd. Economic Life Assco. Soc. v. Usborno, 

[1902] A. C. 147. Refd. Rc Sneyd, Ex n. Fewinss (1883), 

25 Ch. D. 338 ; Arbuthnot t?. Bunsllall (1890), 62 L. T. 

234. Mentd. Faber v. Lathoin (1897), 77 L. T. 168. 

469. Judgment in action on series of 

charges — Action on charge not included in first 
action.] — Deft, charged her property with repay- 
ment of £100 & interest to pltf., & subsequently 

bo treated as an action for damages, 
but does not bar one from being sub- 
sequently brought. — S etter v. Regis- 
trar (1914), 30 W. L. R. 256 ; 7 
W.W.R. 901 ; 20 D. L. R. 166; 8 Alta. 

L. R. 191. — CAN. 

c. Judgtnent against party as prin- 
cipal — Subsequent suit against same 
party as agent — On same contract ,] — 

A previous suit In which pltf. elected 


gave him four supplementary charges to secure 
further advances. She then gave him another 
supplementary charge to secure a further advance 
&; his professional costs. Pltf. brought an action 
on the first five charges, omitting the sixth, which 
was mislaid, & obtained an order for foreclosure 
nisi. Ho afterwards foimd the sixth charge, & 
applied for an order extending the relief to that 
charge, but his application was dismissed with 
costs. He then brought a fresh action for fore- 
closure on all the six charges. Deft, took out .a 
summons asking that the proceedings might be 
stayed on the ground that pltf. was estopped by 
the foreclosure order : — Held : the subject-matter 
of the fresh action was not the same as that in the 
first action, & in the circumstances pltf. was not 
estopped from setting up his present case, & deft.’s 
application must be dismissed with costs. — Bake 
V. French, [1907] 1 Ch. 428 ; 76 L. J. Ch. 299 ; 
97 L. T. 131. 

Annotations : — Mentd. Reid v. Cupper, [1915] 2 K. B. 147 ; 

Ruddephatt v. Leith (No. 2), [1916] 2 Ch. 168. 

470. Articles of association of company — 
Unsuccessful action in respect of mode of ascertain- 
ing “ net profits ** — Action by another shareholder 
for declaration that no net profits ** earned avail- 
able for dividend.] — Lee v . Neuchatel Asphalte 
Co. (1886), 3 T. I.. R. 103. 

471. Agreement for assignment of patent — 
Judgment in action for specific performance — 
Action for damages for breach of warranty.] — 
National Co. for Distribution of Electricity 
BY Secondary Generators, Ltd. v. Gibbs (1901), 
18 R. P. C. 393 ; previous proceeding'9, [1900] 
2 Ch. 280, C. A. 

iii. Arising out of Tort. 

472. Defamation — Judgment in action for 
words imputing felony — Second action for words 
slandering plaintiff In way of trade.] — The de- 
claration in an action for slander alleged pltf. to 
be a trader, & that the words were spoken of him 
as a trader. The words were “He cheated me,” 
meaning that pltf. in the way of his trade was 
dishonest, “ He is a thief & robbed me of £100,” 
meaning that pltf. in the way of his trade had 
contracted a debt with deft., & in a dishonest 
manner avoided paying part of it. There ^vere 
other similar words similarly explained in other 
counts. There was then an averment of special 
damage. Plea, judgment recovered for the same 
grievances. Replication nul ticl record. On the 
trial by the record, a record of a previous action 
for slander by pltf. against deft, was produced, in 
u^hich the words were, “ that thief is a villain, a 
scoundrel & a rascal, & I can prove him a thief 
any moment.” In that action there was no induce- 
ment that the words wore spoken of pltf. as a 
trader & no averment of special damage : — Held : 
the record produced did not support the plea that 
the grievances for which the judgment had been 
recovered were the same. — Wadsworth v. Bent- 
ley (1853), Bail Ct. Gas. 203 ; 2 C. L. R. 127 ; 23 
L. .7. Q. B. 3 ; 22 L. T. O. 8. 106 ; 17 Jur. 1077 ; 
2 W. R. 56. 

473. Unsuccessful action for libel in 

pamphlet — Action for libel in other passages In 


of verdict — Subsequent action against 
others for same ZibeZ.]— A recovery 
of a verdict in an action for libel 
asrainst some of several persons con- 
cerned in the libel, & payment of 
the amount of verdict & all costs 
without judgment being entered, is a 
bar to an action against others for the 
same libel. — Willcocks v. Howell 
(1885), 8 O. R. 576.— CAN. 


to sue defts. as principals bars a second 
suit on the same contract in which 
defts. are charged as responsible agents 
under a trade usage. — Dkvrav Krishna 
V. Halambhai (1876), I. L. R. 1 Bom. 
87.— IND. 

PART II. SECT. 3, SUB-SECT. 2.— 
B. (a) iii. 

d. Defamation — Recovery of amount 
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same pamphlet.] — Deffc. published, in the form 
of a pamphlet, a report of the judgment delivered 
in a former action which pltf. had brought against 
him. Tlie pamphlet contained no report of the 
evidence given at the trial, & there were passages 
in the judgment reflecting on pltf.’s conduct. 
Pltf. brought an action for libel in respect of such 
publication, & the jury found that the pamplilet 
was a fair, accurate, & honest report of the judg- 
ment, <fc was published without malice, & returned 
a verdict for deft. Pltf., thereupon, brought 
anothei* action for libel in respect of the same 
publication, but he relied on other defamatory 
statements in the pamphlet than those set out in 
tin; statement of claim in the former action for 
libel. On an application to dismiss this action as 
frivolous <fc vexatious : — Held : (1) the questions 
for the jury in the second action for libel being 
identical wdtli those decided in the first, a plea of 
res judicata must succeed, & the action ought to 
be stayed as frivolous & vexatious ; (2) even if 
pltf. could rely in one action on one part of the 
pamphlet, & in another action on another part, 
such a course was an abuse of the process of the 
ct., Si the second action should be stayed. 

(3) The nile of law is, that the publication, 
V'ithout malice, of an accurate report of what has 
been said or done in a judicial proceeding in a ct. 
of justice, is a privileged publication, although 
what is said or done would, but for the privilege, 
be libellous against an individual, & actionable at 
his suit, cV this is true, although what is published 
puiports to be & is a report, not of the whole 
judicial proceeding, but only of a separate i>art of 
it, if the report- of that part is an accurate report 
thereof, Si published without malice. — M ac- 
Douualt. V. Knight (1890), 25 Q. B. 1). 1 ; 59 
I;. J. Q. B. 517 ; 03 L. T. 43 ; 51 J. P. 788 ; 38 
W. K. 553 : 0 T. L. R. 270, C. A. 

Annotation: — Befd. Storhenson v. Garnett, [1898] 1 Q. B. 

077. 

474. Fraud — Unsuccessful suit in equity for 
relief against misrepresentation — Action at law 
for damages for misrepresentation.] — in an action 
to recover damages for a fraudulent representation, 
deft., having obtained leave to demur, &: also to 
plead several legal defences, asked leave to plead, 
for defence on equitable grounds, under Common 
Law Procedure Act, 1854 (c. 125), s. 83, that pltf. 
had filed a bill in Chancery for the very same 
alleged grievances &; causes of action, which Ct. 
gave judgment in favour of deft., & that pltf. had 
no right to maintain that suit against him : — 
Held : this decision in Chancery was no estoppel, 
& the plea would not be allowed, unless all the 
rest were abandoned. — (^oi.uiNS v. Cave (1858), 27 
L. J. Px. 14(; ; 4 Jur. N. S. 31, 

475. Unsuccessful suit for relief on ground 

of fraud — Suit for relief for breach of contract.] — 
(1) Where a pltf. seeks relief on the ground of 
pei*sonal fraud, he cannot convert his bill into a 
title for relief on the ground of breach of contract. 
Consequently, where pltf. who had entered into 
an agreement with one of two defts. for the pur- 
chase of a business, filed his bill for relief on the 
ground that the fact of deft. <fc co-deft. being in 
paiT-nership in the business was fraudulently 
concealed from him ; & it appeared, as the result 
of evidence that th(' agent of pltf. was aware of 
the fact of the partnership & of a power wluch 
deft, possessed under the partnership deed, of 

fl-cquiescenco of his co-partner & 
further, that pltf. was contracting on behalf of 


himself & other persons, the latter of whom were 
fully aware of the state of the partnership : — 
Held : the bill should be dismissed, with costs. 

(2) Wliere a pltf. having filed his bill for relief 
on the ground of fraud, fails, the dismissal of his 
bill does not prejudice his right to make applica- 
tion for relief on another & a different ground, as, 
for example, that of contract. — B urdett v . Hay 
(1863), 11 L. T. 259, L. G. 

Annotaiion : — Generally ^ Mentd. Rothwoll v. King (No. 2) 

(1887), 4 li. P. C. 76. 

476. Judgment in action for misrepresen- 

tation — Action for further damages accrued since 
judgment.] — Pltf., the lessee of a farm, brought 
an action in tlie county ct. against deft., the lessor, 
for damages for the loss sustained by reason of 
the fraudulent representation of deft, that the 
farm was thoroughly drained ; & in July, 1880, 
obtained judgment for £50 & costs. In Mar. 
1881, pltf. brought this action against deft, for 
damages for the loss sustained since the com- 
mencement of the county ct. action by reason of 
such fraudulent representation : — Held : pltf.’s 
cause of action was completely exhausted by the 
judgment of July, 1880, & the action would be 
dismissed with costs. — Clarke v . Yorke (1882), 
52 L. J. Ch. 32 ; 47 L. T. 381 ; 31 W. K. 62. 

477. Negligence — Collision — Judgment at com- 
mon law for damages for collision — Action against 
ship In Admiralty Court.] — (1) A pltf., having 
sued in a cause of collision at common law & 
recovered a verdict, is entitled, if deft, proves 
insolvent, to sue the ship in the Ct. of Admlty., 
even after the ship has been transferred to a 
third party. 

(2) Seird)le : a party, having commenced pro- 
ceedings, at common law in respect of a collision, 
will not be allowed, in the first instance, to sue the 
ship in the Admlty. Ct. for the same cause. — T he 
. loHN & Mary (1859), Sw. 471 ; 3 L. T. 123 *, 5 
Jur. N. S. 1085 ; 166 E. R. 1221. 

Annotations: — As to (1) Refd. Nt;lson r. Gouch (1803). 15 

a B. N. S. 99 ; The Mali Ivo (1809), L. K. 2 A. it E. 35G ; 

The JoanuiB Vatis (No. 2), [1922] P. 213. 

478. Judgment in limitation action — 

Action for non-delivery of cargo.]^ — A cargo was 
shipped by pltf. on defts.’ vessel under a charter- 
party & bill of lading, not excejiting the negligence ol 
the master & crew. During the voyage, <fc through 
the negligence of the masters crews of both 
ships, the vessel came into collision with another, 
& was so much damaged as to render it necessary 
to discharge her cargo at a port of refuge, & after 
temporary repairs, to complete the voyage in 
ballast. The master transhipped the cargo with 
the knowledge but without the assent or dissent 
of pltf., into three other vessels, under bills of 
lading excepting the negligence of the masters & 
crews. Two of these vessels with their cargoes 
were, through the negligence of their masters & 
crews lost before reaching the port of discharge. 
Defts. obtained a decree limiting their liability 
arising out of the collision to £8 per ton, & the pro- 
ceeds were distributed to claimants, of whom pltf. 
was not one. In an action for non-delivery of the 
portion of the cargo lost : — Held : (1) defts. were 
liable ; for the loss did not arise from an excepted 
peril, & the transliipment, though justifiable, was 
for the purpose of earning the freight under the 
charterparty ; (2) judgment in the limitation 

action was no bar to the present claim, as the loss 
of the portion of the cargo, the subject of this 
action, was not caused by the collision in respect 
of which defts. had limited their liability. — THE 
Bernina (1886), 12 P. I). 36 ; 56 L. J. P. 38 ; 56 



207 


Part IL — ^Estoppel by Matter oe Record. 


L. T. 450 ; 35 W. E. 214 ; 3 T. L. R. 175 ; 6 
Asp. M. L. 0. 112. 

479. Judgment In action under Fatal 

Accidents Act» 1846 (c. 93) — Action for damage to 
personal estate of deceased.] — Claim, stating that 
pltf. was administratrix of her husband L., who, 
being a season-ticket holder was received by 
defts., a railway co., at their station to be conveyed 
as a passenger & by their negligence was injured, 
& in consequence unable to attend to his business 
from that day to the day of liis death, & incurred 
expense, etc. Defence, first, denying specifically 
all allegations in the statement relating to the 
injury to deceased & the damage arising from it. 
Secondly, that after the death of D., pltf., as his 
administratrix for the benefit of herself as his wife ; 
& of his children, sued defts. in respect of the injury 
caused to them by his death, & recovered damages. 
Reply, that defts. were estopped from denying 
the facts relating to the accident as in the previous 
action they had pleaded not guilty & that L. was 
not received by them as a passenger, & those 
issues were found by the jury in pltf.’s favour : — 
Held : (1 ) the second action was not barred by the 
judgment & satisfaction under the first ; (2) there 
was no estoppel of wliich either party could take 
advantage as pltf. sued in a different right in 
either action. — liEGGOTT v. Great Northern By. 
Co. (1870), 1 Q. B. D. 599 ; 45 L. J. Q. B. 557 ; 
35 L. T. 331 ; 24 W. R. 784. 

Annotations : — Generally, Mentd. GriftithH v. Dudley (1882), 
47 L. T. 10 ; Pulling v. G. K, Ry. (1882), 0 Q. B. D. 110 ; 
Quirk V. Thomas, L1916] 1 K. B. f)lG. 

480. Judgment in action for damage to 

goods — Action for damages for Injury to person.] — 

Damage to goods injury to the pei*son, although 
they have been oc(;asioned by one & the same 
wrongful act, are infringements of different rights, 
<& give rise to distinct causes of action ; there- 
fore, the recovery in an action of compensation 
for the damage to the goods is no bar to an action 
subsequently commenced for the injury to the 
person. IMtf. brought an action in a county ct. 
for damage to his cab occasioned by the negligence 
of deft.’s servant, &, having recovered the amount 
claimed, afterwards brought an action in the High 
Ct. of Justice against deft., claiming damages for 
personal injury sustained by pltf. tlirough the 
same negligence : — Held : the action in the High 
Ct. was maintainable, & was not barred by the 
previous proceedings in the county ct. — Brunsden 

V. Humphrey (1881), 11 Q. B. D. 141; 53 

L. J. Q. B. 476 ; 51 h. T. 529 ; 49 J. F. 4 ; 32 

W. R. 944, a. A. 

Annotations: — Consd. Macdougall v. Kulght (1890), 25 
Q. B. D. 1. Apld. FuniOBs, Withy v. Hall (1909), 25 
T. L. K. 233. Consd. Wilson v. United Counties Bauk, 
[1920] A. C. 102 ; The Koiirsk, [1924] P. 140. Refd. 
Edmonds v. Robinson (1885), 29 Ch. D. 170 ; Berras v. 
Noel (1885), 15 Q. B. D. 549; Parley Main Colliery Co. 
V. Mitchell (1886), 11 App. Cas. 127 ; Mid. By. t\ Martin 
(1893), 62 Ij. j. Q. B. 517 ; James u. Evans, Joseph (1897), 
77 L. T. 78; Isaacs v. Salbsteiu, [1916] 2 K. B. 139; 
Goldrei, Foucard v. Sinclair & Russian Chamber of Com- 
merce in Loudon, [1918] 1 K. B. 180. Montd. Lendou 
V. London Road C!ar Co. (1888), 4 T. L. R. 448 ; Rose v. 
Buckett (1901), 84 L. T. 670. 

481. Trespass to goods — Judgment in replevin 
— Action under 52 Hen. 3, c. 21.] — Prude v. Beke 
(1300), Sel. Soc. Y. B. Vol. VI., p. 111. 


482. Action for wrongful distress.] — 

Justices are not liable to an action if they honestly , 
though erroneously, decided that an objection to 
the validity of a church rate made at the hearing 
of a complaint for non-payment of arrears is not 
made bond fide, & proceed to adjudicate & issue 
their warrant to enforce payment. In an action 
against the justices for so proceeding & making 
an order &> issuing their warrant, under which 
pltf.’s goods were seized, it was held that the 
proper question for the jury were ; first, whether 
pltf. bond fide disputed the rate when before the 
justices, & gave notice thereof at the time; 
secondly, whether there was reasonable & proper 
cause for the justices determining that the rate 
was not bond fide disputed, & whether the justices 
acted without malice. After the seizure of pltf.’s 
goods they instituted a replevin suit in the county 
ct., &> recovered damages & costs : — Held : the 
judgment in the county ct. was a bar to recovery 
of damages for the seizure in this action. — Peasb 
V. Chayi’OR (1803), 3 B. & 8. 620 ; 32 L. J. M. C. 
121 ; 8 L. T. 613 ; 27 J. P. 309 ; 9 Jur. N. 8. 
664 ; 11 W. R. 563 ; 122 E. R. 233. 

Annotations : — Refd. Gibbs r. Cruikshank (1873), 28 L. T. 
735 ; Colonial Bank of Australasia v. Willan (1874), L. R, 
5 P. C. 417. Mentd. R. W. Hnutsworth (1864), 13 W. R. 
7 ; Polloy v. Fordham (No. 2) (1904), 91 L. T. 525 ; R. v. 
Woodhouso, [1906] 2 K. B. 501 ; May v. Mills (1914), 30 
T. L. R. 287. 


483 , .] — Certain premises were 

let to pltf. by P., who had previously mortgaged 
them to defts., the trustees of a benefit building 
society, to secure payment of subscriptions, etc., 
wliich might become due from him to the society. 
The mtge. deed gave power to defts. to distrain 
the goods of P., on the premises for arrears of 
subscriptions due to the society, as for rent due 
on a demise. Defts. distrained on the premises 
for subscriptions due from P., & seized pltf.’s goods. 
Pltf. replevied the goods, &; recovered in the action 
of replevin, in the county ct., as damages, the 
amount of the expenses of the replevin bond. 
Having sustained further consequential damages 
by reason of the seizure of his goods, he subse- 
quently brought an action of trespass in the 
Superior Ct., to recover these damages, also in 
respect of tne trespass to the land : — Held : the 
judgment in replevin was a bar to the action in 
respect of trespass to the goods, inasmuch as the 
special damage was recoverable in the action of 
replevin. — Gibbs v. Cruikshank (1873), L. R. 8 
C. P. 454 ; 42 L. J. C. P. 273 ; 28 L. T. 104, 735 ; 
37 J. P. 744 ; 21 W. B. 734. 


Annotations : — Refd. Dover v. Child (1876), 34 L. T. 737. 
Mentd. Smith v. Enright (1893), 63 L. J. Q. B. 220. 


484. Judgment in action for trespass — 

Action of debt.] — Ferres v. Wignoll (1590), 
Noy, 58 ; 74 E. R. 1027. 

Annotation : — Refd. Foot v. Rastall (1682), Skin. 48. 


485. Action of trover.] — A re- 

covery in trespass for taking & driving away a 
flock of sheep, & small damages given, is no bar to 
trover for the same sheep, if pltf. reply that the 
recovery was only for the taking & not for the 
value. — Lacon v. Barnard (1626), Oro. Car. 35 ; 


479 i. Negligence — Judgment i7i 
action under Fatal Accidents Act, 1846 
(c. 93 ) — Actum for damage to personal 
estate of deceased ] — A passenger on a 
railway was injured bv an accident, 
& after an interval died in cousoquenoe. 
The extrix. brought an action under 
Lord Campbell’s Act for his death, 
wliich suit was settled. Tlio extrix. 
bow sued for damage to hla personal 
estate caused during his lifetime by 


medical expenses & loss from Inability 
to attend to business : — Held : tlie 
former action was no bar to the present 
one. — Daly tj. Dublin, Wicklow & 
Wexford Ry. Co. (1892), 30 L. R. Ir. 
514.— IR. 

judgmenl or award dis- 
charging one of two joint trespassers 
SubseQuent action against the other.] • 
Where pltf. by his own act, as by a 
reference an award, has knowingly 


discharged one of two Joint trespassers, 
he cannot bring an action against the 
other. — A dams r. Ham (1849), 5 

U. C. R. 292.— CAN. 

f. Trespass to person— Judgment in 
action for damages for bodily injuries 
— -Action for subsequent sufferings .] — 
When damages have lieen onco re- 
covered in an action for bodily injuries, 
no new action can be maintained for 
aufferlnga afterwards endured from the 
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Estoppel. 


Sect. 3. — Ejfect of rc^ judicata: Sub-sect. 2, B. (a) 

in. (Sc (6).] 

79 E. R. 635 ; sub nom. Laicon v. Barnard, 
Hut. 81. 

Annotations :~CcnBd. Watson r. Norbnry (1049), Sty. 201 ; 
Putt V. Royston (1682), 2 jShow. 211. Refa. Buokland 
r. Johnsou (1854), 15 C. B. 145. 

435 . .] — A retovery in an action 

of trespass cannot be pleaded in bar to an action 
of trover thougb for the same taking, except the 
property was determined in the action of trespass. 
—Putt v. Royston (1682), 2 Show. 211 ; T. 
Raym. 472 ; Poll. 634 ; 2 Mod. Rep. 318 ; 3 
Mod. Rep. 1 ; 89 E. R. 896 ; sub nom. Foot 
Rastall, Skin. 48, 57. 

Annotations : — Consd. Lochmoro v. Toplady (1690), 1 Show. 
146. Befd. Hitcbin r. Campbell (1772), 2 Wm. Bl. 827 ; 
Lechmerc v. Fletcher (1833h 3 Tyr. 450 ; Buckland v. 
Johnson (1854), 15 C. B. 145. Mentd. Anon. (1704), 2 
Salk. 655 ; IJoj d v. Mason (1845), 4 Haro, 132. 


487. Judgment for defendant 

In first action.] — Judgment for deft, in trespass 
on a special verdict is a good plea in bar to trover 
for the same goods. — I.iEciiMOiiE v. Toplady 
( 1690), 1 Show. 146 ; 2 Vent. 169 ; 89 E. R. 502. 

Annotations : — Mentd. Uppoin v. Sumnor (1779), 2 Wm. Bl. 

1294 ; Balmo v. Hutton (1833), 9 Binff. 471. 

488. Judgment in action for trover — 

Action for money had & received.] — A judgment 
for deft, in trover, is not a bar to an action against 
him for money had & received for pltf.’s use. — 
r. Campbell (1771), 3 Wils. 240 ; 95 E. R. 


1031. 

489. Action for value of goods.] — 

Pltfs. having brought trover in this ct. against 
the sheriff the now deft, to recover the value 
of the goods of the bkpt. taken in execution, have 
made their election & there being a verdict & 
judgment upon record in that action against 
pltfs., they are barred for ever from having the 
present or any other action (per Cur.). — Kitchen 
p. Campbeu. (1772), 3 Wils. 304 ; 95 E. R. 1069 ; 
sub nom. Hitchin v. Campbell, 2 Wm. Bl. 779. 


Annotations Apld. Soddon v. Tutop (1796), C Term Rop. 
607. Consd. Buckland v. Johnson (1854), 15 C. B. 145 ; 
Brunsden v. Humphrey (1884), 14 Q. B. D. 141. Befd. 
Phillips V. Berryman (1783), 3 Douk. K. B. 286 ; Martin 
?•. Kennedy (1800), 2 Bos. & P. 69 ; Richardson v. Tomkies 
(1832), 9 Bing. 51 ; Fumoss, Withy v. Hall (1909), 25 
T. L. R. 233 ; Ord v. Ord, [1923] 2 K. B. 432. Mentd. 
Foltham V. Terry (1773), Lofft, 207 ; King v, Leith (1787), 
2 Term Rep. 141 ; Smith v. Hodson (1791), 4 Term Rop. 
211 ; Balme Hutton (1833), 9 Bing. 471 ; Garland v. 
Carlisle (1837), 11 Bll. 421 ; Follett v. Hoppe (1847), 
10 L. T. O. S. 205 ; Ward v. Fry (1901), 85 L. T. 394. 

Compare No. 480, ante. 

490. Trespass to land — Judgment In ejectment 
— Action of trespass.] — In an action of trespass 
deft, pleaded that at another time before the tres- 
pass he did recover against the same pltf. in an 
ejection; — Held: a good plea. — A non. (1586), 
Godb. 109 ; 78 E. R. 67. 

491. Judgment in action for trespass — 

Subsequent action for same trespass.] — IIusTr.ER 
V. Raines (1695), 2 Lut. 1414 ; 125 E. R. 780. 
Annotation: — Mentd. Lambert v, Stroothor (1740), Willos, 


492. Unsuccessful suit in respect of injury 

to reversion — Right to proceed at law reserved to 


plaintiff — Action at law for damages for injury to 
reversion.] — (1) It is competent to the Ct. of 
Ch., notwithstanding the provisions in Chancery 
Amendment Act, 1858 (c. 27), & Chancery Re- 
gulation Act, 1862 (c. 42), in refusing an injunction, 
to reserve to pltf. the right of proceeding at law. 
To a declaration. for an injury to pltf.’s reversion, 
by building upon & against certain walls of 
pltf., deft, pleaded that pltf. ought not to be per- 
mitted to implead him in respect of those causes 
of action, because, eiter accrual, & after the passing 
of the latter Act pltf. commenced his suit & filed 
his bill in Chancery against him & impleaded him 
therein for the very same rights, claims, & causes 
of action as in the declaration alleged ; & that such 
proceedings were thereupon had that the Ct. of 
Ch. determined the same alleged causes of action 
in favour of deft., & gave judgment & decreed in 
respect thereof in favour of deft. ; & that the 
said judgment h decree still remained in force : — 
Held : a good plea by way of estoppel. 

(2 ) Pltf. ropUed that he ought to be permitted to 
implead deft, in respect of the causes of action 
in the declaration alleged, because he said that the 
Ct. of Ch., in dismissing his bill, reserved to him 
the right of proceeding at law for the causes of 
action in the declaration alleged, & ordered his 
bill to be dismissed, without prejudice to such 
right ; — Held : a good replication. — I^anqmead v. 
Maple (1865), 18 O. B. N. S. 2.55 ; 5 New Rep. 
277 ; 12 L. T, 113 ; 13 W. R. 469 ; 144 E. R. 
441 ; suh nom. Longhead v. Marines, 11 Jur. N. S. 

Annotations : — As io (1) Consd. Tredegar v. Windiis (1875), 
L. R. 19 Eq. 607. Reid. Newington v. Levy (1870), 
L. R. 6 C. P. 180 ; He Adams, Ex p. Greenway (1873), 
21 W. R. 86G ; Re May (1883), 32 W. it. 337 ; R. v. 
Banks (1911), 6 Cr. App. Rop. 276. As to (2) Refd. Re 
May (1883), 32 VV. It. 337. 

493. Trespass to person - Judgment in action 
for assault — Action for subsequent loss.] — It is a 

good plea in bar to an appeal of rnaihem that 
applt. had recovered damages in an action of 
trespass brought for the same assault, battery & 
wounding. — Hudson v. Lee (1589), 4 Co. Rep. 
43 a ; 1 Leon. 318 ; Moore, K. B. 268 ; 76 E. R. 
989. 

Annotations: — Refd. Ferrer v. Beale (1701), 1 Ld. Raym. 
692; Brunsden r. Humphrey (1884), 14 Q. B. D. 111. 
Mentd. Midland Insce. v. Smith (1881), 0 Q. B. D. 561. 

494. .] — After a recovery in 

an action for an injurious act, no action can be 
maintained on account of any consequences 
occasioned by that act. Therefore, a recovery in 
an action for nn assault & battery is a bar to an 
action for a subsequent loss in consequence of the 
battery of a part of the skull. — F errer v. Beale 
( 1701), 1 Ld. Raym. 692 ; 91 E. R. 1361 ; suh 
nom. Fetter v. Beale, Holt, K. B. 12 ; 1 Salk. 
11 : sub nom. Fitter v. Veal, 12 Mod. Rep. 
542. 

Annotations: — Consd. Howell v. Young (1820), 2 C. & P. 
238 ; Brunsden v. Humphrey (1884J, 14 Q. B. D. 141. 
Refd. Rosewell r. Prior (1701), 1 Ld. Itaym. 713; Bonoml 
V. Backhouse (1858), E. B. & E. 622 ; Whitohouse v. 
Fellowos (1861), 10 C. B. N. S. 765 ; Blyth v. Fladgate, 
Morgan v. Blyth, Smith v. Blyth (1890), 63 L. T. 546. 


unforeseen effects of the original 
injury. — Montiieal (’orpn. v. McGee 
(1889), 30 S. C. R. 582.-— CAN. 

g. JxtAGment awarding damages for 
injury — -iSubseftuent action for com- 
pensation xuider statute — For same 
injury.] — Held: after 18 Vlct. c. 176, 
pltf. could not maintain an action 
against defts. for imlawfuUy & wrong- 
fully erecting a bridge across the 
Twenty Milo Creek, & impeding the 
navigation, for the statute expressly 
authorises such enaction, it gives only 


a right to compensation for damai 
sustained. A prior recovery for inji 
sustained by the erection of the biic 
was a bar to this action. — Wismeu 
^ Ky. CO. (1859), 

C. R. 510.— CAN. 

h. Judi/ment against bailiff 
wrongful sale in execution — JSubsegu 
a^imi on covenarU.y—VlU. sued C. 
mvision ct. bailiff, & his sureties, 
their covenant ; allying a judgmi 

reenv^rAfl K.r TV 

his goods under oxecutl 


contrary to the orders of pltf. in the 
suit : — Held : pltf., having recovered 
judgment against C. for the tort, 
could not afterwards sue upon the 
covenant for the same cause. — Sloan 
V. Creasor (1802), 22 U. C. R. 127. — 
CAN. 

k. Judgment granting indemnity in 
case of death — Subsequent action by 
other person entitled to indemnity. Y— 
In ease of death caused by a tort, 
an action brought by one of those 
entitled to Indemnity, even though the 
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495. Judgment in action for false im- 

prisonment — Action for malicious prosecution.] — 

To an action for a malicious prosecution on a 
charge of felony without any reasonable or prob* 
able cause, whereby deft, had falsely, etc., 
caused pltf. to be imprisoned & indicted & tried 
on the said charge ; deft, pleaded, that, before 
this action pltf. had brought an action of trespass 
against deft, for assault & false imprisonment upon 
a false assertion, that pltf. had committed felony, 
to which action deft, had pleaded, first, not guilty ; 
*Si secondly, a plea justifying such assertion as 
true ; & that ; thereupon, deft, committed the 
said supposed trespass, by giving pltf. into the 
custody of a police officer ; to which pleas pltf. 
had replied, by joining issue on the first, & by 
replying de injuria^ to the second, etc. ; that that 
cause was tried before a judge & jury ; & that the 
learned judge then directed the jury to take into 
their consideration, whether deft, had accused 
pltf. with having committed the said felony, & 
whether he had made the said charge falsely, etc., 
& without any probable, etc., cause, & whether 
he had so falsely & maliciously, etc., committed 
the said grievances complained of in this action ; 
that the jury found a verdict for pltf., & they 
assessed the damages at £12.5, for wliich judgment 
was signed. The plea then proceeded to state, 
that the several imprisonments in this action were 
the same as those in the foimer action ; & that all 
the said grievances in this action were directed by 
the judge to be taken into consideration by the 
jury in the first action ; <fc that they were taken 
into their consideration ; <te that they were the 
same damages in respect of which & on occasion 
whereof the said damages were given by the jury 
in the first action : — Held : the causes of action 
were perfectly distinct & dilforent, & the plea was 
bad. — Guest v. Wakuen (1854), 0 Exch. 379 ; 
2 C. L. R. 970 ; 23 L. J. Ex. 121 ; 18 Jur. 133 ; 
2 W. R. 159 ; 15(i E. 11. 161. 

Compare No. 480, ante. 

(5) M niters hi Issue. 

496. General rule.] — Kingston’s (Duchess) 
Case, No. 213, ante. 

497. .] — (1) An infant is bound by a 

decree in a cause where he is pltf., as much as a 
pei*son of full age. 


(2) If an action be brought for several demands , 
& judgment be had for one only, it is as much a 
judgment as if there had been a particular deter- 
mination upon each. 

(3) An infant, after being of age, will not be 
allowed by a new bill to dispute anything that 
was done during his minority with regard to 
maintenance, education, etc. 

(4) The rule of law is, that an infant is as much 
bound by a judgment in his own action as if of 
full age. — Gregory v. Moi.eswob.th (1747), 3 
Atk. 026 ; 26 E. li. 1160, L. G. 

Annoiations : — As to (1) Refd. Morison v. Morison (1838), 

4 My. & Cr. 215. As to (2) Consd. Stainton v. Carron Co, 

(1864), 11 L. T. 1. Refd. Tekait Doorga Persad Singh r. 

Tekaltni Doorga Komvari (1878), L. 11. 5 Ind. App. 149. 

498. .] — (1) On an issue directed at the 

hearing of a cause, deft, obtained a verdict, & 
a motion by pltf. for a new trial having been 
refused, the bill was, on further directions, dis- 
missed. Pltf. afterwards gave notice of an appeal 
motion for a new trial, & also presented a petition 
of appeal from the final order of dismissal ; but 
on the appeal motion coming on to be heard first, 
the ct. refused to hear it separately, being, as 
matters then stood, a motion in a dismissed suit. 
On the two proceedings afterwards coming on to 
be heard together, it appearing that pltf.’s title 
to equitable relief depended on a legal right, & 
that that right depended more on questions of 
legal presumption than on any disputed fact, 
the ct. not being perfectly satisfied with the result 
of the trial, discharged both the orders appealed 
from, & made an order retaining the bUl for a 
twelvemonth, with liberty to pltf. to bring an 
action, although the original decree, directing 
the issue, was not appealed from. 

(2) When a bill is dismissed on the merits, the 
insertion of a clause that the dismissal shall be 
without prejudice to any question, but that 
specifically put in issue by the pleadings, is 
superfluous ; for the dismissal of the bill without 
such reservation would only be a bar as to matters 
in issue in that suit between the same parties, & 
the ct. has not power to interfere with the efliect 
wliich such a decree may have, as a matter of 
evidence, in any future proceeding in which it 
might, without such reservation, be legitimately 
used as evidence. — Rochester Corpn. v. Lee 
(1849), 1 Mac. & G. 467 ; 14 J. P. 21 ; 41 E. R. 


judgment rendered therein does not 
determine the proportion of the 
indemnity which the others are to 
receive, is a bar to a subBcquent action 
brought by one of the latter.' — UouT- 
iiiLLiicK V. Central Vermont Ry. Co. 
(1905), Q. R. 28 S. C. 472.— CAN. 

1. Dismissal of action against 
two of three tort feasors — Subsequent 
action against all three.] — In an action 
against three persons as joint tort 
feasors, a former action against two of 
them having boon dismissed on the 
merits, these two con have the benefit 
of the estoppel.^ — ^Y ouno v. Harper 
(1889), 7 N. Z. L. R. 419.— N.Z. 

PART II. SECT. 3, SUB-SECT. 2.— 
B. (b). 

4961. General rule.] — Where a breach 
of warranty has been set up in diminu- 
tion of price of goods & a decision given 
that there was no broach of warranty, 
the buyer is estopped from claiming 
damages, whether general or special, 
for the same breach in a subsequent 
action. — C rkaven v. Miller (1899), 
18 N. Z. L. R. 65.— N.Z. 

496 ii. '.] — A par tv having raised 

an aotion, partly criminal & partly 
civil, before a sheriff & decree being 
pronounced both for lino Sc damages, 
Sc the decree having boon reversed in 

J. — VOL. XXI. 


respect of irregularities ; — Held : this 
afforded to defenders a sufficient 
defence against a new action of 
damages. — M‘ Donald v. Stuart 
(1825), 4 Sh. (Ct. of Sess.) 276 ; 1 

Fao. Coll. 91.— SCOT. 

m. — — - ArbitrcUor's award.] — 
Terms of reference by mutual memorial 
of parties & of opinion exprossoa upon 
it by the referee held to be sufficient, 
whereon to support a plea of res judi- 
cata, in respect of matters made the 
subject of a subsequent action. — 
Fraser v. Lovat (Lord) (1850), 7 
Boll, Sc. App. 171.— SCOT. 

n. Judgment for interest due on 
mortgage — -Subsequent suit to recover 
principal <£• interest.] — Certain im- 
movable property was ratged. to R. & 
then sold to N. It was then brought 
to sale in execution of a deci'eo against 
N. Sc was purchased by H. The balance 
of the sale proceeds after satisfaction 
of that decree was paid to N. Under 
the terms of the mtgo. to R., interest 
on the principal amount was payable 
annually & its payment was charged 
on the property as well as the payment 
of the principal amount. R. in 1875 
sued the mtgors. & N. & H. to recover 
interest due. It was decided in that 
suit that N. was prhnarily Sc personally 
liable for the ioterost then due on the 


mtge. N. subsequently paid into ct. 
the sale proceeds he had received. Sc 
R. was paid the same. In 1878 K. 
again sued same persons for interest, 
& again N. was declared primarily 
Sc personally liable. In 1880 R. sued 
the same persons to recover the 
principal amomit & interest duo on 
the mtgo., by the sale of the mtged. 
property : — Held : the decisions in 
the suits of 1875 & 1878 did not pre- 
clude R. from bringing a suit to 
recover the principal Sc Interest due 
on his mtge. from the mtged. pro- 
perty. — Ratan Rai V. Hanumandas 
(1882), I. L. R. 5 All. 118.— IND. 

o. Decree granting perpetual in- 
junction — Subsequent action for similar 
relief.] — Where pltf. has onoe sued for 
& obtained a perpetual injunction 
directing deft, to refrain from certain 
acts, it is not necessary for pltf., if 
in future deft, ignores such injtmctlon, 
to sue again, for a similar relief ; such 
suit woiild be barred by the principle 
of res judicata. — Ram Saran v. Chatar 
Singh (1901), I. L. R. 23 All. 465.— 
IND. 

p. Order dismissing application 
for execution — Not appealed from — 
Further application to execute same 
decree.] — No appeal was preferred 
against an order dismissing an applu. 
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Sect. 3 . — Effect of res judicoLta: Sub-sect. 2, B. (b), 

1346, L. C. ; subsequent proceedings (1852), 2 
De G. M. & G. 427, L. C. 

Annotations ; — Generally, Mentd. Si^th v. Cart^igi 

6 Exch. 927 ; Hoskins v. Holland (1875), 44 L. J. 

499; Writ of right decided against plaintiff — 
Suit for discovery of matter relative to title.] — 

Plea iliat a writ of right has been tried & deter- 
mined against pltf., a good plea Uy a bill for dis- 
covery of matter relative to the title. — I jEICESTER 
(Earl) v. I^eruy (1783), 1 Bro. 0. C. 305; 28 
E. li. 1148. 

500. Decree dividing Income between bene- 
ficiaries in specified proportions — Claim to in- 
creased share.] — U'estator devised his real estates 
to trusUies, in trust to dispose of the rents for the 
benefit of the poor of the city of B. & the limits & 
precincts thereof. The trustees having applied 
rents for the benefit of the poor of one only of the 
parishes in the city, an information was filed on 
belialf of two other parishes, claiming to participate 
in the charity, & a decree was made in 1080, direct- 
ing f-hat the i-ents, should, for ever thereafter, be 
divided amongst tlie thi*ee parishes in certain pro- 
portions. In 1808 an infoi-mation was filed on 
behalf of a fourth parish, for a similar purpose ; & 
that parish was decreed to be entitled to a share of 
the rents, in the proportion of its extent & popula- 
tion to the extent & population of tlie three other 
parisiies ; but the proportions, as between those 
parishes, were not to be altered. An information 
W’as afterwards filed on behalf of one of those three 
parishes, claiming an increased share of the rents, 
on account of its i)opulation having increased more 
than the population of the other parishes. But the 
information was dismissed, the decree of 1680 being 
final. — A.-(J. v. BocHESTEii Corpn. (1833), 6 Sim. 
273, 322 ; 58 E. li. 506, 615. 

501. Unsuccessful action for infringement of 
patent — Disconformity between specifications — 
Subsequent action for infringement.] — An action 
was brought by 11. agidnst J8. for infringement 
of a jiatcnt. During the course of the trial H. 
stated that he would be content with the decision 
of the judge on the question of disconformity 
between the provisional A the complete specifica- 
tions. The action was dismissed on the ground 
that the patent was invalid for want of novelty in 
the invention, & also on the ground that there 
was disconformity between the specifications. 



Thereupon H. amended his complete specification 
to meet the objection of want of novelty, but 
not that of disconformity. Several years after- 
wards H. commenced a fresh action against S. 
for infringement of the patent as amended. S. 
then moved to dismiss the action as being frivolous 
& vexatious & an abuse of the process of the ct. 
The ct. dismissed the action on the ground that the 
question of the validity of the patent was res 
judicata by reason of the judgment in the former 
action. Pltf. appealed: — Held: (1) what took 
place at the trial of the former action amounted 
to an undertaking on the part of H. that, as between 
himself & S., the decision of the judge on the 
question of disconformity should be treated as 
final ; therefore, on that groimd, the action should 
be dismissed as a vexatious proceeding. 

(2) Sernble : the decision on the point of res 
judicata was right. — Hokrocks v. Stubbs (1806), 
74 L. T. 58, C. A. 

Effect of judgment as estoppel.] — See Sect. 3, 
sub-sect. 1, B. (d), ante. 

(c) Matters not in Issue. 

502. Proceedings in respect of tithes — Judgment 
for payment of tithes — Suit to establish modus — 
Issue as to modus not raised In former siilt.] — The 

plea of a former decree for the payment of tithes, 
where a modus & the lands alleged to be covered 
by it were imperfectly stated, so that the ct. could 
not direct an issue, is not a good bar to a bill 
brought for establishing the modus. — Collins v. 
Gouoh (1785), 7 Bro. Pari. Cas. 94 ; 3 E. R. 
62, H. L. 

Annotations : — Befd. St. Paul’s Minor Canons v. Crickett 

(1810), Wight. 30. Mentd. Foxcrolt v. Parris (1800), 

5 Vos. 221. 

503. Suit for tithes in subsequent 

year.] — A decree in a former suit cannot be pleaded 
in bar to a bill for the tithes of any subsequent 
year. — St. Paul’s (Minor Canons) v Crickett 
(1810), Wight. 30 ; 145 E. K. 1163 ; previous 
proceedings (1795), 2 Ves. 563, L. C. ; subsequent 
proceedings (1817), Dan. 37. 

Annotations: — Reid. Balnbiiggo v. Baddoloy (1847), 2 Ph. 

705. Mentd. Vivian v. Cochrane (1856), 4 Do G. M. Sc G. 

818. 

504. Unsuccessful claim of modus — 

Claim to different modus on same land.] — Held: 
where a claim of a modus or other exemption from 
tithe is preferred before the Tithe Comrs., 
appointed under Tithe Act, 1836 (c. 71), who decide 


for execution, & the order became 
final ; a further appln. by 

the same decree holder in the same ct. 
to execute tlie same decree against 
the same judgmeut-debtor was banned. 
— Nabi Muhammad v. Jwala Puasad 
(1905), 1. L. R. 27 All. 148.— IND. 

q. Matter in issue not decided by 
decree— Presumed to have been waived 
or re/ttsed.)— Where a ease is made by 
the hill for specific relief, & proof gone 
into by the parties iu restioct of it, 
& the right to it is a questiou wliich is 
faii'ly raised & may be properly decided 
at the hearing, 8c if a dcicroe is pro - 
nouncod in which no notice is taken 
of this particular portion of the case, 
while relief is given in respect of other 
matters In controversy, then, in a suit 
afterwards instituted to obtain the 
relief so omitted, it must be assumed 
that the claim to it, in the former suit, 
was either waived by the pltf. at the 
hearing or refused by tlic ct. — B dakk 
V. O’Kelly (1874), 9 1. II. Eq. 54.— 
IR. 

PART II. SECT. 3, SUB-SECT. 2.— 
B. (0). 

r. General rule.] — Prior to Dec. 
1889, pltf. was entitled to roocivo from 


deft, a tithe rentchargre of £4 Is. 5d. 
per annum out of the lands of B., in 
tlie county of L. By order of quarter 
sessions, dated Dec, 30, 1889, it was 
reduced to £1 19s. Id. Pltf. then 
obtained from the Q. B. Div. a con- 
ditional order for a writ of certiorari 
to quash tlie order of the quarter 
sessions ; but on May 15, 1890, the 
conditional order was discharged. 
From May, 1890, until Jan. 28, 1898, 
deft, paid to pltf. tithe rent-charge 
at the rate of £1 19s. Id. Pltf. sued 
deft, to recover the difference between 
£4 Is. 5d, & £l 19s, Id., for the years 
from 1890 to 1898. On a case stated : 
— Held : pltf. was not estopped by the 
order oi the Q. B. Div. of May 16, 
1890, from allying that the order of 
Dec. 30, 1889, was bad. — O’Gradt 
V. Synan, [19001 2 I. R. 602, 610 ; 34 
I. L. T. 129, 130.— IR. 

I. — — .] — Kali Krishna Taookb 
V. Secretary of State for India 
(1888), I. L. R. 16 Calc. 173 ; L. R. 
15 Ind. App. 180. — IND. 

t. .] — Hkddle V. Baikib (1846), 

8 Dunl. (Ct. of SosB.) 376 ; 18 So, Jur. 
170.— SCOT. 

a. . ] — Por want of facts 

relevant 8c sufficient to support the 


oonolusions of the libel tho ot. had 
assoilzied defenders from the first 
action “ as laid,” but without pro- 
noimclng any final determination on 
tho merlte of the cause : — Held : this 
decision was no bar to a second eu;tion 
for redress in the same matter, but 

S rooeeding upon new allegations. — 
liLLESPiE V. Russel, Russel v. 
Gillespie (1869), 21 Dunl. (Ct. of 
Sees.) 13 ; 3 Macq. 757 ; 31 Jur. 
641.— SCOT. 

b. .] — SooTT V. Macdonald, 

ETC. (1885), 12 R. (Ct. of Sess.) 1123 ; 
22 Sc. L. R. 666.-^COT. 

0 . Successful claim to property 
taken in execution — Subeeguent action 
for damages.}— It a party eiftimiTig- 
property taken in execution makes no 
claim for damages, but only claims the 
goods on an interpleader summons 
under Local Ct. Aot, 1861, s. 44, Sc 
recovers judgment, be is not estopped 
from olaiming damages in another 
action. — Hooper v. Holden, [1885] 
S. A. L. R. 100.— AUS. 

d. Judgment on construction of 
deed — Suit to reform deed.]— In an 
aotion relating to the oonstruotion 
of a deed pltf. claimed the benefit of a 
reservation contained in a prior agree- 
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against the claim set up, the party is not precluded 
from setting up another claim to a different modus 
on the same lands, unless the comrs. have made 
their final award under the act ; even though a 
feigned issue, delivered under sect. 46, be pending 
to try the validity of the first modus. — Barker 
V. Engiand & Wai.es Tithe Comrs. (1843), 11 
M. & W. 320 ; 12 L. J. Ex. 406 ; 7 Jur. 180 ; 
162 E. R. 826, Ex. Ch. 

Annotations : — Rofd. Stamford & Warrington r. Dunbar 
(1844), 13 L. J. Ex. 329 ; lie Crosby-upon*Edon Tithes 
(1849), 13 Q. B. 761. 

.] — Compare No. 242, ante. 

Tithe generally, see Ecclesiastical Law, Vol. 
XrX., p. 476. 

506. Action on promissory note & for goods 
sold — No evidence given on count for goods sold — 
Subsequent action for goods sold.] — Pltf. in a 
former action declared on a promissory note, 
& for goods sold, but upon executing a writ 
of inquiry after judgment by default gave no 
evidence on the count for goods sold, & took his 
damages for the amount of the promissory note 
only : — Held : the judgment thereupon was no 
bar to liis recovering in a subsequent action for 
the goods sold. — Seddon v. Tutor (1796), 6 
Term Rep. 607 ; 101 E. 11. 729 ; previous pro- 
ceedings (1795), 1 Esp. 401, N. P. 

Annotations: — Consd. Godson v. Smith (1818), 2 Moore, 
C. P. 157. Distd. Bagot v. Williams (1824), 3 B. & C. 
235. Consd. Kastmure v. Laws (1839), 5 Bing. N. C. 
444 ; Srimut Rajak Moottoo Vijaya Raganadha Bodha 
Qooroo Sawmy Periya O-daya Tavor v. Katama Natohiar 
(1866), 11 Moo. Ind. App. 50. Befd. Stafford v. Clark 
(1824), 9 Moore. C. P. 724 ; Hadley v. Green (1832), 2 
Cr. & J. 374 : Stewart r. Todd (1846), 9 Q. B. 767 ; 
Stovens v. Tillett (1870), L. li. 6 C. P. 147 ; Jones v. 
Brassey & Ballard (1871), 24 L. T. 947 ; Bmnsdon v. 
Humphrey (1884), 14 Q. B. D. 141. Mentd. Thorpe v. 
Cooper (1828), 5 Bing. 116; Holland v. Clark (1842), 1 
Y. & C. Ch. Cas. 151 ; Ord v. Ord (1923), 92 h. J. K. B. 
859. 


506. Separate claims In contract & tort— Judg- 
ment In action in contract — Subsequent claim in 
tort.] — Pltf. having a claim against deft, for rent, 
& also for stone taken from a quarry, declared 
against him in debt for use & occupation, with a 
count for money had & received. By the par- 
ticulars delivered it appeared that pltf. sought to 
recover a stated sum for the value of certain 
described quantities of stone. Before the tri^ 
pltf. commenced another action against deft, in 
case for improperly quarrying stone, with a count 
in trover for stone, & delivered particulars claim- 
ing the same sum as before for similar quantities 
of stone. At the first trial pltf. conned his 
evidence to the claim for rent, & obtained a general 
verdict. At the second trial he had a verdict for 
the value of the stone taken away : — Held : pltf. 
having distinct demands against deft., one of which 
was not advanced by him at the tri^ of the first 
action, the tort was not thereby waived, & the 
second action was not barred by any former 
recovery. — Hadley v. Green (1832), 2 Cr. & J. 
374 ; 2 Tyr. 390 ; 1 L. J. Ex. 137 ; 149 E. R. 
159. 

Effect of judgment as estoppel.] — See Sect. 3, 
sub-sect. 1 , B. (e), ante. 

(d) Matters Available in Former Proceedings. 

507. General rule.] — Greatheab v. Bromley, 
No. 282, ante. 

508. .] — Henderson v. Henderson, No. 

276, ante. 

509. Facts — Unsuccessful claim based on fraud 
— Subsequent claim founded on additional evi- 
dence of fraud.] — For the purpose of having a 
contract of sale of a concession set aside on 
the ground of fraud, & repayment of tlie purchjis(‘- 


meut, but judgment was given against 
him on the ground that the agreement 
was superseded by the deed. He then 
brought an action to reform the deed 
by inserting the reservation therein : — 
Heid : the subject-matter of the sooond 
action was not res judicata by the 
previous judgment. — Carroll v. Erlk 
County Natural Gas & Fuel Co. 
(1899), 29 S. a 11. 591.— CAN. 

e. JudgrinerU against agent on 
promissory notes — Subsequent action 
against principal on implied coveiiant.] 

■ — D. exchanged his farm for two lots 
owned by S. L. & two notes of W. M. L. 
(the husband of S. L.) for 11,000 each. 
He dealt with W. M. L. as a principal, 
but it subsequently appeared that he 
was agent for S. L. to whom D.’s 
farm was transferred. The notes Avore 
dishonoured & D. obtained judgment 
against W. M. L. : — Held : the taking 
of judgment against W. M. L. on the 
notes constituted no bar to an action 
against S. L. for a personal judgment 
on her implied, covenant. — -D ick v. 
Lambert (1916), 34 W, L. R. 1156; 9 
Sask. L. R. 355; 29 D. L. R. 42.— CAN. 

f. Action by mortgagee for revX — 
Hue on pari of land mortgaged — Sul)se- 
quent mortgage action. ]— -The obligee 
under an instrument by which certain 
land was usufructuarily mtgod. & 
other laud merely hypothecated to him, 
having obtained against the mtgors. 
decrees for rent due on part of the 
land under the terms of pattamchits 
executed by them on the date of the 
mtgo., now sued to recover tho 
principal & interest due under that 
instrument : — Held : he wew not pre- 
cluded from obtaining a decroo by 
reason of his previous suits. — Nanu v. 
Raman (1692), I. L. R. 16 Mad. 336. — 
IND. 

g. Action for possession of land — 

suit for mesne profits — 
Accruing prior to institution of former 


suit.] — suit for possession of lands 
is no bar to a subsequent suit for 
mesno profits of such land accruing 
prior to tho institution of the former 
suit. — Gutta Saramma v. Maoanti 
Raminkdu (1908), I. L. R. 31 Mad. 405. 
—IND. 

h. Subsequent suit to recover 

arrears of rent.i—A suit to eject a 
tenant holding under a lease is not a 
bar to a subsequent suit to recover 
arrears of rent under the terms of the 
lease. — -Subraya Cuetti v. Ratiina- 
VKLU Cuetti (1908), I. L. R. 32 Mad. 
330.— IND. 

k. Dismissal of bill seeking equit- 
able relief — Action at law on same 
instrument.] — 'The dismissal of a bill 
seeking equitable relief in respect of uu 
instrumoot on which a party can sue 
at law. is no bar to an action at law 
upon the same instrument, although 
tne decree do not state the dismissal 
to have been without prejudice. — 
Beere V. Fleming (1862), 13 I. C. L. R. 
5.— IR. 

l. Proceedings under Workmen's 
Compensation Act, 1897 — Failure on 
technical ground — Subsequent proceed- 
ings instated indepcnderitly of the Act. ] 
— -When a workman has proceeded to 
have compensation for his injuries 
assessed under Workmen's Compensa- 
tion Act, 1897, & is defeated by reason 
of a ruling that his case does not come 
within tho Act. he Is not thereby 
prevented from instituting subsequent 
proceedings independently of the Act, 
to enforce any prevloualy existing 
remedy to which he may have been 
entitled. — Bkckley r. Scott & Co., 
[1902] 2 I. R. 504.— IR. 

PART II. SECT. 3, SUB-SECT. 2.— 
B. (d). 

607 I. Oeneral rule.] — Where the 
cause of action is the same Sc pltf. has 
an opportunity in the forinor suit of 


recovering that which he seeks to 
recover in tlie second, tho former 
recovery is a bar to tlio latter action. 
To constitute such former recovery a 
bar, however, it must bo shown that 
pltf. had an opportunity of recovery, 
& but tor Ills own fault might have 
recovered in tho former suit that wliich 
ho seeks to recover in the second 
action. — Davidson v. Belleville & 
North Hastings Ry. Co. (1880), 
5 A. R. 315.— CAN. 


i/w I ii. , J — xiistoppei oy J augment 

cannot be avoided by suing on a new 
form of claim or on a ground of relief 
which might have been but was not 
raised in the former suit, if such claim 
or groimd arises out of & depends on 
the same right or title as that wliieh 
was directly in question in the former 
suit. — Parambath Manakkal r. 
PUTHBNOHATIL MuSAMUT (1905). 
I. L. R. 28 Mod. 406.— IND. 

607 iii. .] — Russell v. Water- 
ford & Limerick Ry, Co. (1885). 16 
L. R. Ir. 314. — IR. 


uwi IV. .J — •ij.very romeuy which 

can bo claimed In respect of tho same 
cause of action must be claimed in 
the OM action, & if a pltf. chooses to 
limit ilia olaim for relief in one action 
he cannot afterwards take a second 
proceeding claiming another remedy 
m respect of the same cause of action. 
—Dillon v. Macdonald (1902). 21 
N. Z. L. R. 375. — N.Z. 


v. ~ — -h. parly raised a 

second action which i-estod sub- 
stontiaJly on tho same medium con- 
cluwndi with a first, iu wlilch defondor 
had been assoilzied, but under a 
reservation by agreement of parties, 
of pursuer’s right to prove a single 
speoifio foot ; — Held : in the second 
aoHon pursuer was m»t entitled to go 
toto P^pf of a different fact, which 
he might & should have stated in the 
first action. — .Stewart v. Stewart 
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Sect^ 3. — Effect of res judicata : Sub-sect. 2, B. (d) 

money £65,000, with interest, a co. filed a bill 
of complaint in the English Ct. of Chancery. At 
the same time they lodged a claim to be ranked, 
for the same sum, upon the estates of a firm 
carrying on business in Edinburgh & London, 
which had been sequestrated in Scotland. In 
the claim, the co. described the debt as omng under 
the circumstances set out at length in the bill 
in Chancery “ produced & held as repeated 
breviiaiis causa.' ’ To the Chancery suit the trustee 
of the sequestrated estates was a party. The 
trustee having rejected the claim, the Jjord 
Ordinary ordered a condescendence & proof. The 
proof was adduced on June 16, 1874. The Ct. 
of Session, & ultimately the House of Lords, 
held that the claimants were not entitled to the 
debt claimed against the sequestrated estates ; 
& refused to sist the proceedings in the sequestra- 
tion, pending the issue of the Chancery suit. 
The bill in Chancery as filed alleged certain indicia 
of fraud ; afterw’ards additional evidence of fraud 
was discovered, in time to have it inserted by way 
of amendment. The bill was finally amended on 
Mar. 3, 1874. Subsequently a decree was made by 
the Vice-Chancellor & affirmed by the Ct. of 
Appeal, rescinding the contract, & ordering re- 
payment of the £65,000 ; & a declaration was 

added, that pltf. co. should be at liberty to prove 
in the sequestration suit in Scotland for the 
£65,000. Pounding on this decree the co. lodged 
another claim with the trustee in Scotland. Again 
the trustee rejected the claim, & again a con- 
descendence was made up. The co. this time put 
their claim upon the allegations contained in the 
bill in Chancery as finally amended on Mar. 3. 1874. 
The tru.stee r()lied on the plea of res judicata : — 
Held: (1) the plea of res judicata prevailed 
because (a) the new allegations of fraud in the 
amended bill in (’hancery did not constitute a new 
medium concludeudi ; (6) the alleged facts were 

within the knowledge of claimants before the 
proof was adduced in the former action, & might 
have been inserted by amendment in their closed 
record in vScotland ; (2) no question arose as to 
the validity, or examinability, of the foreign 
judgment. 

(3) A party who has been unsuccessful cannot 
be allowed to reopen the litigation merely by saying 


since the former litigation there is another fact, 
going exactly in the same direction with the facta 
.stated before, & leading up to the same relief asked 
for before, but it being in addition to those facts, 
it ought now to be allowed to bo the foundation 
of a new litigation, & he should be allowed to 
commence a new litigation merely upon the 
allegation of this additional fact. The only way 
on which that could possibly be admitted would 
be if the litigant were prepared to say — I will 
show you that this is a fact which entirely changes 
the aspect of the case, & further I will show you 
that it was not &, could not by reasonable diligence 
be obtained by me before (Lord Cairns, C.). — 
Phosphate Sewage Co. v. Molleson (1879), 4 
App. Cas. 801, H. L. 

Annotations: — As to (1) Ezpld. Hoiistouii v. Sligo (1885), 
29 Ch. D. 448. Consd. He Low, Bland v. Low, 11894] 
1 Ch. 147. As to (2) Refd. Rc Low', Bland v. Low, [1894] 
1 Ch. 147. As to (3) Apld. Coring v. Lloyd (1887), 3 
T. L. K. 455. Reid. Bnico v. AJlosbury (1892), 36 Sol. Jo. 
805. 

510. Claim — Judgment on interpleader sum- 
mons — No claim for damages — Action for special 
damages.] — Pltf. having claimed goods, seized 
under an execution from a county ct., an inter- 
pleader summons issued under County Courts 
Act, 1867 (c. 142), s. 31, &; pltf. gave particulars, 
but did not therein claim damages as directed by 
Rule 175. His claim to tlie goods was adjudicated 
upon by the county ct. judge, who made an order 
which was in pltf.’s favour with respect to part of 
the goods. An action being subsequently brought 
by pltf. in the Ct. of Exchequer against the execu- 
tion creditor for special damages resulting from the 
seizure of the goods : — Held : the claim of damages 
should have been made at the time & in the manner 
prescribed by the above Act, & Rule, <fe the order 
of the county ct. judge being “ final & conclusive,” 
the action could not be maintained. — Death 
Harrison (1870), L. B. 0 Excli. 15 ; 40 L. J. Ex. 
26 ; 23 L. T. 495. 

Annotations: — Reid. Hills r. Bonny (1880), 5 Kx. 1). 313. 
Mentd. Earner v. Matthews (1881), 7 Q. B. U. 425, 

Judgment in action to restrain 
defendant from parting with chatteis - Action for 
damages for detention of same chattels.] — (1) In 

Mar. 1881, pltf. handed to one B., a broker, shares 
in a mining co., with a transfer signed (a blank 
being left for the name of tlie transferee), for the 
purpose of sale. B. died ; & it was then discovered 
that he had, wdtliout the knowledge or authority of 


(1838), 16 Sh, (Ct. of Sess.) 632.— 

SCOT. 

m. Cloim — Action in ejectment — 
No claim for damages — ^Subsequent 
action fur damages. ]—kicmble : pltf, in 
ejectment, \mder 14 & 15 Viet. c. 114, 
not having proceeded for substantial 
damages, is precluded from recovering 
them in a subsequent action.- — H amer 
V. Laing (1856), 13 U. C. R. 233. — CAN. 

n. Action on promissory note 

• — JSubsequent action to recover interest 
on same note, at higher rate.}~—V\ti. sued 
deft, as maker & A. as indorser of tw'o 
notes, adding a count for interest ; & 
lie offered in evidence a wTlttcu under- 
taking signed by deft., & a similar 
ono by A., to allow 1dm interest at 
the rate of thirty per cent, until pay- 
ment. Pltf. took a vcidlct against 
both defts. for the amount of the notes 
& interest at six per cent. After 
judgment had been entered upon this 
& satisfied, he sued deft, on his under- 
taking, to recover twenty-four per 
cent., the balance of interest agreed to 
be paid by him -.—Held : the judgment 
recovered was a bar to any further 
claim for interest ui)on the same notes 
— McKay v. Fee (1860), 20 U. C’ R 
268. — CAN. 

0 . Rcscrcation of right to 


sue for future damages.] — A lessee of 
premises used as an ico-house recovered 
indenmlty from the city for injuries 


suffered in consequence of the expro- 
priation of part of the leased premises. 
&, in his statement of claim, had 
specially reserved the riglit of furtlier 
recourse for damages resulting from 
the expropriation. In an action 
brought after his death by his universal 
legatee to recover damages for loss 
of the use of the Ice-house during the 
imexpired term of the lease : — Held : 
the reservation in the first action did 


not preserve any further right of action 
in consequence of expropriation. — • 
Akctjl V. Quebec City (1903), 33 
S. C. 11. 347.— CAN. 


P. Action under agreement 

for sale of land — tSubsequenl aedion for 
recovery of chattels included in agrcc- 
wienf.}— Under an agreement for the 
sale of land, purchaser was to get 
title upon payment of purchase price. 
At time of sale, there were on the land 
agricultural Implements, horses, etc,, 
which were Included in the agreement 
by a special clause. TTpon purchaser 
making default In Ids payments, 
vendor brought an action for balance 
of purchase -money without making 
reference to the chattels in his state- 


ment of claim w'hich w'as framed as if 
tlie agreement dealt solely with land, 
imrchaser pursuant to a judgment 
in the vendor’s favour gave ui) posses- 
sion of the premises, but refused on 
demand to give up possession of the 
chattels. Vendor brought a second 
action for the recovery of the chattels : 
— Held : the claim for the recovery 
of the chattels should have been made 
in the first action not having been 
made, was res judicata. — -(Jiiurciiile 
V. MuRae & C'owiE (1915), 30 W. L. R. 
945 ; 8 W. W. R. 394 ; 8 Mask. L. R. 
105; 22 D. L. R. 99.— CAN. 

q. Judgment in mortgage 

action — Subsequent action on collateral 
agreement.] — The claim of a mtgeo. 
based upon an extension agreement 
between himself & mtgor. definitely 
stating the debt & the standing of the 
account between the pai-ties as of a 
ceitain date & providing for interest 
thereon at an increased rate from that 
date, should bo made in the action on 
the mortgage, & where, although bo 
has the opportunity to so raise it, ho 
does not do so, & Judgment is given 
in the moitgago action, the matter 
is res judicata. — CAiunai r. Intew- 
NATIONAL HAKVKaTKK (JO. OE AMERICA 

& International Harvesi’er Co. of 
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pltf., lodged the shares with deft.’s firm as security 
for au advance. Having received notice from the 
CO. that they were about to register the shares in 
the name of deft., pltf. commenced an action in 
Ch. Div. of the High Ct. to restrain deft.’s firm 
<te the co. from parting with the shai'cs or re- 
gistering deft, as transferee, concluding with the 
usual prayer for “ such further or other relief as 
the nature of the case might require.” On 
Feb. 23, 1882, defts. in that action consented to an 
order for the delivery up of the shares to pltf. 
forthwith. ’J^he order directed that “ upon de- 
livery of the deed or form of transfer & the securities 
representing the same, & upon payment of costs 
to pltfs. & the mining co., all proceedings in the 
Chancery action should be stayed.” The shares 
were not delivered up to pltf. until Apr. 28, 1882, 
when they were sold at a considerable loss. In 
an action against deft, in Q. 13. Div. recover 
damages for this detention, the jury found that 
pltf. did not authorise B. to pledge the shares for 
his own debt, or lend them to him for that purpose : 
— Held : pltf. was estopped by the consent order 
made in the Chancery action on Feb. 23, 1882, 
from recovering in this action damages for such 
detention, <te the deft, was not responsible for the 
detention of the shares by the mining co. after the 
order had been made in the suit in C^i. Div. 

(2) The principle is that where there is but one 
cause of action, damages must be assessed once 
for all (Bowen, D..I.). — Serrao v. Noel (188.5), 
15 Q. B. D. 549 ; 1 T. L. R. 581, C. A. 

Annotation: — Aa to (1) Consd. Wonnan v. Worman (1889), 

43 Ch. D. 290. 

512. Mistake In amount claimed — Too 

little claimed — Second action for balance.] — Pltfs. 
signed judgment under Ord. 14 for an amount 
which, owing to a mistake, was less than the actual 
amount of their claim : — Held : a second action 
could be brought for the balance. — Dewar & Sons, 
Ltd. V. Winder (1895), 12 T. L. K. 54. 

Annotation: — Consd. Sandors f. Hamilton (1907), 90 L. T. 

079. 

.] — In an action in 

detinue in the county ct. pltf. by mistake claimed 
too small a sum. Deft, paid into ct. the amount 
claimed without denial of liability, & it was taken 
out by pltf. Upon discovering his mistake pltf. 
asked leave to amend his particulars, which 
was refused, & judgment was given in the action 
for deft. Pltf. then began a new action for the 
larger amount, giving credit to deft, for the sum 
previously paid into ct. ; — Held : the matter was 


reft judicata, & the action was not maintainable. 
— Sanders v. Hamilton (1907), 90 L. 1'. 079 ; 
23 T. L. R. 389, D. C. 

514. Action for penalties — Subsequent 

action for Indemnity for costs.] — TI. Bros, sent a 
vessel to pltfs. to be overhauled. As the vessel’s 
refrigerating machinery was out of order, pltfs. 
employed defts. to do the necessary work upon it. 
Under their contract with II. Bros, pltfs. were 
liable to a penalty in the event of the work not 
being completed within a specified time. Owing 
to an accident, due to the negligence of defts.’ 
workmen, the work was not completed within the 
time specified. In 1906 defts. sued pltfs. for work 
done & materials supplied in respect of the re- 
frigerating machinery of the vessel in question, & 
pltfs. in turn sued H. Bros, for the balance of their 
account for work done. H. Bros, admitted the 
claim for work done but counterclaimed from pltfs. 
£618 for penalties for the work not being com- 
pleted within the specified time. Pltfs. in their 
action with defts. counterclaimed the sum of 
£618 for penalties alleged to be duo to 11. Bros. 
At the trial of these actions judgment was given 
for H. Bros, for £500, & for pltfs. against defts. 
for the same amount. In their action against 
H. Bros, pltfs. incurred costs to the amount of 
£525 O.s. lid., but pltfs. did not put forward any 
claim in their action in 1906 with defts. in respect 
of these costs. Pltfs. now sought to recover the 
amount of these costs from defts. ; — Held : the 
action failed inasmuch as the matter was res 
jttdicaf a. —F urness, Withy &; Co., Ltd. v. Hall 
(.1. & E.), Ltd. (1909), 25 T. L. R. 233. 

Effect of judgment as estoppel.] — See Sect. 3, 
sub-sect. 1, B. (gr), ante. 

(c) Matters not Available in Fortner Proceedings, 

515. General rule.] — The dismissal of a bill 
does not prejudice the right to file another for 
the same purpose under a different state of cir- 
cumstances. — L iverpool Corpn. v. Chorley 
Waterworks Co. (1852), 2 De (1. M. & U. 852 ; 
42 E. R. 1105, L. JJ. 

Annotations : — Refd. A.-O. u. ShoffleW tJas CoiiHUinors’ Co. 

08.03), 3 Do U. M. & a. 304. Meutd. Croinfot-d & High 
Peak lly. v. Stockport, Disloy & Whaloy Dridgo Ity. 
1857), 24 Bcav. 74; McCormoc v. Queen’s University 
1867), 15 W. R. 733 ; Boyce v. Paddington B. C. & Abbot 

(1902), 1 L. Q. B. 98 ; Marriott v. East Qrinstoad Uas & 

Wator Co., [1909] 1 Ch. 70. 

516. Fresh circumstances — Action on solicitor’s 
bill before delivery of bill — Judgment for small sum 
for money lent — Second action on bill after 


Canada, Ltd., [1918] 2 W. W. R. 905 ; 
11 Soak. L. R. 244.— CAN. 


r. Suit to set aside consent 

decree — Subsequent suit for same relief 
on technical ground.] — A suit instituted 
in 1879 against a minor was com- 
nroniisod by pltf. & the guardian ad 
litem, & a decree for pltf. was passed 
by consent. In 1882 the minor sued 
by his next friend to have the consent 
decree set aside on the ground that it 
had been obtained by fraud practised 
on tho guardian ad litem. That suit 
was dismissed. Tho minor, having 
attained majority, sued to have the 
consent decree set aside on the ground 
that it had not boon sanctioned by 
the ct. under Civil Procedure Code, 
B. 462 : — Held : the suit was barred 
by the decree In tho suit of 1882 for 
the reason that the want of sanction 
might & ought to have been made a 
gi’ound of attack in that suit. — 
Arunachalam Chetty V. Meyyappa 
Chktty (1897), I. L. R. 21 Mad. 91.— 
IND. 


Judgment in redemption 

action — Subsequent suit for recovery of 


damages,] — A. executed a usufructuary 
mtge. in favoxxr of B., & undertook to 
redeem tho mtge. on a certain date. 
On tho day fixed for repayment a valid 
tender of what was duo, made by A., 
was improperly refused by B. A suit 
was brought for mdomption by A. 
which was decreed on condition of 
payment within six months of what 
was due on tho date of teudoi-. The 
amoimt was deposited in ct., & A. was 
put in possession of tho property. 
Subsequently A. brought a suit for 
recovery of damages on account of 
wrongfm detention of the property by 
B. between tho date of tender & the 
date of delivery of possession : — Held : 
inasmuch as the claim now sot up 
might & ought to have been put 
forward in the redemption suit, & tho 
mtgoo. might & ought to havo been 
called upon to account for the profits, 
which ho has rooelvod from tho mtged. 
premises, up to the date fixed in tho 
redemption dooi'eo, the subsequent 
action for recovery of damages was 
barred. — Satyabadi Behaka v. Hara- 
BATI (1907), I, L. R- 34 Calc. ?23,— 
IND, 


PART n. SECT. 3, SUB-SECT. 2.— 
B. (e). 

t. Fresh circumstances — Proof of 
claim by creditor — Order discharging 
receiver without providing for payment 
of creditors — Subsequent avtion by 
creditor to recover debt.] — A receiver was 
appointed under the doert^o to collect 
revenue, &, after paying expenses, to 
pay tho balances into ct., which were 
to be paid out on the report of the 
master to tho parties entitled as found 
by him. S. pursuant to advertisement 
for oi-edltors, proved his claim. Tho 
master had not made his report. By 
44 Viet. c. 61 (O), defts. wore autho- 
rised to pledge the bonds or debenture 
stock, & tho proceeds wore to bo paid 
out on tho order of C. & F., who were 
appointed oreditom’ trustees, in pay- 
ment of all money necessary to bo paid 
for the discharge of the reooiver. An 
order of ct. was made on the applon. 
of defts., disoharging the receiver 
without providing for tho payment of 
claimants who had proved under the 
decree. Tho Act directed that all 
Wko cfliqe tm4or it should take fifty 
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Sect. 3 . — Effect of res judicata: Sub-sect. 2, B. (e), 

delivery.] — A. Lrouglifc an action for an attorney’s 
bill against 13,, but only ro(;ovcred a small sum for 
money Ic^nl, as there had been no bill delivered : — 
Ifehl: A. mijjht recover the amount of the 
attorney’s bill in another action, brought after 
the bill was delivered, although this was a part of 
his demand in the first action ; & it was not 
necessary that he should have been nonsuited 
in the first action to entitle liim to bring the second. 
— IlKMiNG V. Wii/roN (1832), 5 C. & P. 64, N. P. 

AnTwiatUm Refd. Todd v. Stowart, Emly Sc Hastings 

(1815), 14 L. J. y. B. 150. 

517. Order in administration suit finding 

plaintiff entitled to residue — Action against executor 
for breach of tiiist.] — Under a decree in a legatee’s 
suit to take the usual accounts, A. went in & 
claimed the residue, wliich the master found him 
entitled to ; but the residue was not then ascer- 
tained, & no order was made in respect of it : — 
Held : A. was not precluded from afterwards 
asking relief against the exor., in respect of an 
alleged breach of trust, in a suit of his own, he not 
having, in the first suit, been in a situation to 
investigate the accounts of the exor., or to claim 
the relief which he asked in the second. — G uidici 
v. Kinton (1813), 0 Beav. 517 ; 1 L. T. O. 8. 409 ; 
49 E. K. 920. 

518. Unsuccessful action on bill of exchange 

by reason of execution of composition deed — Subse- 
quent default in payment of instalment under 
deed.] — To a declaration on a bill of exchange by 
I>ltf., as indorsee, deft., the acceptor, pleaded by 
way of estoppel, setting out the proceedings in a 
fonner action by pltf. upon the same bill of ex- 
change, in which former action deft, had pleaded 
to the further maintenance a composition deed 
executed after action, by which deit.’s creditors, 
including pltf., agreed to release him from their 
debts in consideration of his agreement to pay a 
composition by two instalments, with a proviso 
that, on default in payment of the composition, 
the release was to become null & void. The plea 
then set foiili that pltf. had replied to such plea 
in the first action the non-payment of the first 
instalment under the deed, & that deft, iiad 
rejoined, on equitable grounds, a mistake in non- 
payment on the proper day & a subsequent 
tender ; that, thereupon, pltf. struck out the 
replication, confessed the plea, & taxed his costs 
under the rule of Trinity Term, 1853, which were 
paid, & that such determination of the first action 
estopped pltf. from bringing the present action. 
Replication that after the proceedings in the first 
action, <fe before the present action, a second 


instalment under the deed became payable ; that 
deft, had made default in payment of it, & that 
thereby the release in the deed became null & 
void : — He.ld : the replication was good. — Hali. 
V. Levy (1875), L. R. 10 O. P. 164 ; 44 L. J. C. P. 
89 ; 31 L. T. 727 ; 23 W. R. 393. 

Review of weekly payments — Workmen’s 

Compensation Acts.] — See Master & Servant. 

519. Fresh evidence.] — A. filed his bill in the 
Ct. of Chancery in Ireland, to be relieved against 
a long lease granted by his ancestors, on the foot 
of fraud ; but not giving sufficient evidence of 
fraud, his bill was dismissed with costs. Some 
years after, A. filed a new bill for the same purpose, 
charging fresh proofs of the fraud, which were 
not discovered pending the former suit. Upon 
hearing this second cause, the lease was set aside ; 
& on an appeal, this decree was affirmed, but 
varied by consent. — Cotter v. Barrymore (Earl) 
(1733), 4 Bro. Pari. Cas. 203 ; 2 E. R. 138, H. L. 

620. .] — The jurisdiction given to the ct. 

by National Debt Act, 1870 (c. 71), s. 65, to decide 
upon petition as to the validity of a claim for the 
re-transfei* of stock, which has been transferred to 
the National Debt Comrs. under the provisions 
of s. 51, is to be exercised in the mode in which 
the ordinary jurisdiction of the ct. is exercised. 
Therefore, if a petition for the re-transfer of stock 
is heard on its merits, &> is dismissed on the ground 
that petitioner has failed to make out his title, 
he cannot, on the subsequent discovery of fresh 
evidence in support of his title, present a fresh 
petition for the same object, without leave of the 
ct. previously obtained.— Re May (1885), 28 
Ch. D. 516 ; 33 W. R. 917 ; sub nom. Re May, 
Ex p. House, 64 L. J . Ch. 338 ; 52 L. T. 78 ; 1 
T. L. R. 220, C. A. 

Annotation : — Reid. Bnico v. Allesbury (1892), 36 Sol. ,To. 

865. 

Evidence generally, see Evidence. 

521, Set-off raised In former action — But not 
heard for non-compliance with formalities — Action 
in respect of claim made in set-off.] — To a declara- 
tion in debt deft, pleaded, by way of estoppel, 
that he, deft., had sued pltf. in the county ct. for 
a debt, <fc pltf. had then attempted to establish as 
a set-off, the claim for which he now sued, & judg- 
ment was given against the now pltf. as to that 
set-off. Pltf. replied that he had not given any 
notice of his intention to rely on the set-off, in 
accordance with County Courts Act, 1840 (c. 95), 
s. 76, & Rule 17, <fc that deft, did not consent to his 
setting off the debt ; — Held : the replication was 
a good answer to the plea of estoppel, since it 
showed that there had been no decision in the 
county ct. by which pltf. was concluded. — 
Stanton v. Styles (1850), 5 Exch. 578 ; 1 


cents on the dollar : — Held : the 
position of affairs having altered since 
the time at which B. had proved his 
claim, ho was not bound thereby, & 
should not bo restrained from prose- 
cuting an action for his debt to recover 
the full amount. — Lee v. Credit 
Yajjjey Ry. Co. (1882), 29 Gr. 480.— 
CAN. 

u* Action to complete pur- 

chase of insolvent estate — Special 
damages — Not ascertainable until after 
judgment .] — A merchant in Ottawa, 
Ont., purchased the assets of au 
insolvent trader in Hull, Quo., hut 
refused to accept deliveiw of the 
same. The curator of the estate 
brought on action in Quebec to compel 
him to I do so & obtained judgment, 
whereupon he accepted deliveiy & 
paid the purchase money. The curator 
BubseQuently brought another action 


to have been incurred in the care & 
preservation of the assets from tho 
time of the purchase imtil the de- 
livery : — Held : these special damages, 
most of which could not be ascertained 
until after the purchase was completed, 
could not have been Included In the 
action brought in tho Quebec cts., & 
the right to recover them was not res 
judicaia by the Judgment in that 
action, — Hyde v. Lindbay (1899), 29 
S. C. R. 695.— CAN. 

a. Action of ejectment — 

Subsequent action for occupation rent 
accrued after expiry of term .] — In a 
former action of ejectment brought by 
pltf. against defts., mesne profits were 
claimed, hut no evidence was given 
In regard to them : — Held : pltf. was 
not estopped from recovering in this 
action occupation rent for the premises 
since the expiry of the term. — E lliott 


b. Suit to compel account — 

Second suit for money dus on account .] — 
In the mofussil, if a principal, in a 
suit against his agent, prays merely 
that deft, bo ordered to render acioounts 
to pltf., a second suit brought by him 
for tho recovery of tho money found 
due by deft, on examining the accounts 
will not be baiTed as res judicata . — 
Gobind Mohun CHUOKKKBurrY r. 
Sheriff (1881), I. L. R. 7 Calc. 169 ; 
8 C. L. R. 357. — IND. 


0 . Action on adjusted account 

— Subsequent suit on mortgage .] — 
Pltf. omitted to claim relief in a suit 
on an adjusted account, which ho sub- 
sequently olcdmod in a suit beised upon 
a mtgo. : — Held : tho causes of action 
for tne two suits being distinct, the 
omission to claim the relief in the 
earlier suit did not operate m a bar 
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L. M. & P. 676 ; 19 L. J. Ex. 336 ; 14 J. P. 640 : 
166 E. R. 253. 

Effect of judgment as estoppel.] — See Sect. 3, sub- 
sect. 1, B. (A), ante. 

if) Continuing Causes of Action. 

622. Judgment in proceedings for obstruction — 
Subsequent proceedings for continuance of obstruc- 
tion — Civil proceedings.] — After a reversioner has 
recovered in an action for an obstruction, to the 
injury of his reversionary interest, he may yet, 
if the obstruction be continued, maintain another 
action for continuing the obstruction. — Shad well 

V. Hutchinson (1831), 2 B. & Ad. 97 ; 4 C. & P. 
333 ; 9 L. J. O. S. K. B. 142 ; 109 E. R. 1079. * 
-4n^<a«on« Mentd. Baxter v. Taylor (1832), 1 Nev. & 

M. K. B. 11 ; Battishill v. Reed (1856), 18 C. B. 696 ; 

Jolmatono v. Hall (1856), 20 J. P. 579 ; Metropolitan 

Assoon. for improvinff the dwellings of the Industrious 

Classes v. Petoh (1858), 5 C. B. N. S. 504. 

623. Proceedings criminal in form — 

For assertion of civil rights.]— (1) After verdict 
on an indictment where the proceedings though 
in form criminal are in substance for the assert- 
ing of civil rights of the parties, even when the 
verdict is due to a misdirection by the judge on 
a point of law, the ct. will not stay entry of judg- 
ment unless the judgment would alter the rights 
of the parties by operating as an estoppel to a 
second trial of the matters in issue. 

(2) The N. E. Ry. Co. were indicted for obstruc- 
tion of a highway. At the trial the judge directed 
the jury to acquit them on one of the counts on 
the ground that they were justified under their 
special Act in doin^ what was alleged in such count 
to bo an obstruction. The jury found a verdict 
for defts. Prosecutors obtained a rule nisi to 
stay entry of judgment for defts. on the ground 
that such direction was wrong in law : — Beld : 
such rule must bo discharged, since, whether the 
direction was wrong or not, the entry of the judg- 
ment would not prevent prosecutors from bringing 
a second indictment for the continuance of th<} 
alleged obstruction, & therefore their rights would 
not be altered by it. — R. v. North Eastern Ry. 
Co. (1901), 70 L. J. K. B. 648 ; 84 L. T. 602 ; 49 

W. R. 524 ; 19 Cox, C. C, 682, D. C. 

Assessment of continuing damage.] — See 

Damages, Vol. XVII., pp. 90, 91, Nos. 76-82. 

Effect of judgment as estoppel.] — See Sect. 3, 
sub-sect. 1 B. (j), ante. 

{g) Election of Remedy. 

624. Judgment in action for trespass — For coal 
raised within six months before intestate’s death — 


Action for money had & received for coal raised 
more than six months before intestate’s death.] — 

(1) A party who had worked into his neighbour’s 
laud, & dug coal, whicli he had sold, retaining the 
proceeds, died intestate : — Held : an action for 
money had & received by intestate was maintain- 
able against his administratrix for the value of the 
coal so disposed of, such remedy being independent 
of Civil Procedure Act, 1833 (c. 42), s. 2, & not 
affected thereby. 

(2 ) An action of trespass had also been brought 
under that statute for the trespasses during the 
six months prior to the decease of the intestate, 
in which a verdict liad been obtained : — Held : 
pltf. had not thereby precluded himself from the 
action for money had & received in respect to the 
previous working. — Powell v. Rees (1837), 7 
Ad. & El. 426 ; 2 Nev. & P. K. B. 671 ; Will. Woll. 
&J)av. 680 ; 8 L. J. Q. B. 47 ; 112 E. R. 630. 
Annntatinns : — Aa to (1) Reid. J’hillips v. Homfray, [1892] 

1 Ch. 465. Oenerallu, Mentd. Bittlestou v. Cooper (1845), 

14 M. & W. 399. 

525. Application for punishment of gaoler — 
Under Debtors Imprisonment Act, 1759, c. 28, 
s. 11 — Subsequent action for same cause.] — The 

above sect, which gives to prisoners in custody 
on civil process a right of applying to cts. of record 
for the punishment of gaolers who have abused 
their powers, & for reparation to the party 
aggrieved, does not take away from such prisoners 
the common law remedy of action. But if the 
prisoner after availing himself of the summary 
remedy, should bring an action for the same cause : 
— Semhle : the ct. would stay the proceedings. — 
Yorkk V. Chapman (1839), 10 Ad. & El. 207 ; 2 
Per. & Dav. 493 ; 8 L. .7. Q. B. 282 ; 3 Jur. 1147 ; 
113 E. R. SO. 

526. Judgment in action of debt for principal 
sum — Action of covenant for interest.] — An 

action of debt & an action of covenant were 
brought by same pltf. against same deft, for same 
cause. A judge ordered pltf. to elect with which 
he would proceed. Ho proceeded with the action 
of debt, & recovered the principal sum & the full 
amount of damages laid in the declaration. He 
then pro(;eeded in the action of covenant for 
the purpose of recovering some interest which he 
still claimed to bo due : — Held : the effect of the 
order was to prevent him from doing so. — JACKSON 
V. Charing Cross Bridge Co. (1851), 17 L. T. O. S. 
141 . 

527. Action against sheriff for parting with 
goods — Debtor becoming bankrupt — Subsequent ap- 
plication in bankruptcy — Same issue.] — A judgment 


Lakhmidas V. Lalji Anandji (1904), 
I. L. K. 28 Bom. 447.— IND. 

PART II. SECT, a, SUB-SECT. 2.— 

B. (f). 

d. Award, of darmigts for injury — 
Subsequent proceedings for coynpensa- 
tion for further injttrj/.}~Where arbi- 
trators, to whom disputes arising from 
the overflowing of three acres of pltf.’s 
land by water thrown back by doft.’s 
mill were referred, awarded damages 
to pltf. for the Injury, & that defts. 
should have a foil fall of nine feet, 
& no more, for their mill-dam, pro- 
vided that the water on pltf.’s land 
was not raised thereby ; & defts. 

raised their dam to nine feet, & over- 
flowed flve acres more of pltf. ’s land : — 
Held : the award did not prevent his 
recovery of oompensation for such 
further injury. — Cabler v . Kansom 
(1837), 6 O. S. 513.— CAN. 

•. Breach of covenant — Recovery 
a bar to future actions.] — covenant 
to erect a crossing over a railway for 
use of pltf. will not sustain several 


successive actions, the broach being 
entire & perfect in tlxo first Instance, 
& a recovery for such bieach being a 
bar to a future action. — Smith v . 
Great Western Ky. Co. (1856), 6 
C. P. 151.— CAN. 

f. Continuing trespass.] — In 1887, 
defts. entered upon the bed of a 
stream between pltf.’s & an adjoining 
owner’s lands & deepened it. In 
consequence of doft.’s acts the water 
flowed more rapidly & at loss depth 
so that pltf .’h land was liable to trespass 
fixim cattle. Pltf. brought an action 
against defts. for trespass, & in Mar. 
1892, judgment was entered. No 
further acts of trespass had sinwx boon 
committed by defts. The present 
action was brought in Nov. 1892, for 
a continuing lowering of the stream & 
interference with its natural flow : 
JJeld : pltf. was entitled to judgment. 
— Clarke v. Midland & Great 
Western Ry. Co., [1895] 2 1. R. 294. — 
IR. 

g. Unsuccessful action against 
surety for arrears of maintenance — 


Second action for subsequent arrears. 

By a settlement executed in 1896, first 
deft, agi-oed to pay maintenance to 
pltf. (his wife) at the rate of 1191 per 
annum. Second deft, signed the deed 
as sui-ety. In 1898 nltf. sued both 
defts. to enforce her rights under the 
settlement & for arrears of main- 
tenance, & obtained a dooroo against 
both defts., but, as to the payment of 
ari'cars of maiutouanco, the decree was 
apinst first deft. only. In 1901 pltf. 
filed this suit against both defts. to 
recover subsequent arrears of main- 
tenance : — Held : pltf.'s claim against 
second deft, was not res jtuHtxUa . — 
Bhikabhai Ratanohand V. Bai Bhuri 
(1903), I. L. R. 27 Bom. 418.— IND. 

PART II. SECT. 3, SUB-SECT. 2.— 
B. (g). 

h. Injunction on breach of agree- 
ment — Action for damages for subse- 
quent breach — Duty of party to elect.}— 
The existence of an injunction against 
further breaches of an agreement is 
not of itself a bar to the right of the 
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Estoppel. 


Sect. 3. — Effect of res judicata: Suh-scct. 2, B. (g) 


creditor levied execution against liis debtor, & 
the sheriff took possession of debtor’s goods ; 
but before the sale took place debtor filed a 
petition for liquidation, & a receiver was appointed, 
who obtained an injunction restraining the sale 
on giving the usual undertaking to abide by any 
order as to damages. The liqjuidation proceedings 
became abortive, & a petition for adjudication 
was presented, under which debtor was adjudi- 
cated bkpt., & the sheriff gave up the goods 
to the trustee. The execution creditor then 
brought an action against the sheriff for damages 
sustained by his parting with the goods. The action 
was determined in the sheriff’s favour, on the 
ground that debtor was a trader, & had committed 
an act of bkpey. by suffering the execution. 
Afterwards, the execution creditor made an 
application in bkpey. for damages under the 
undertaking given by the receiver, in which he 
relied on the same point as in the action, namely, 
that debtor was not a trader : — Held : the matter 
was res judicata, & as the creditor had elected to 
take liis remedy at law against the sheriff, the Ct. 
of Itkpcy. could not entertain the question. — 
Be Bremner, Ex p. Harper (187.5), 10 Oh. App. 
379 ; 44 J.. .T. Bey. 57 ; 32 L. T. 317 ; 23 W. R. 
433, Tj. JJ. 


528. Conviction of friendly society officer for 
misappropriation— Order for repayment — Subse- 
quent action to recover same money.] — Where a 
friendly society avail themselves of their statutory 
remedy against a defaulting officer, under Friendly 
Societies Act, 1875 (c. 60), s. 16, & the officer is 
convicted & punished under the proceedings so 
taken, & ordered to repay the moneys received by 
him for the society, the society’s remedy by action 
is barred. — Vernon r. Watson, [1891] 2 Q. B. 
288 ; 60 L. .1. Q. B. 472 ; 64 L. T. 728 ; 66 J. P. 
85 ; 39 W. R. 519 ; 7 T. L. R. 534, C. A. 

529. Judgment for full sum recoverable under 


Gas Works Clauses Act, 1847 (c. 15) — Action for 
further damages for same injury.] — Damage to the 
extent of £29 11,9. Id. was done by a motor driver 
of defts. to an electric standard belonging to pltf., 
the B. Corpn., who thereupon issued a summons 
under sect. 20 of above Act, charging defts. Avith 
carelessly or accidentally causing the damage. 
The justices awarded pltfs. the full sum given by 
way of satisfaction in the sect., viz. £5. Pltfs., 
then brought an action in the county ct. for 
£24 11.S-. Id., being the balance of £29 11a. Id., 
less the £5 awarded summarily before the justices : 
— Held : the action in the county ct. for the balance 
could not be maintained. It was essential to 
give full effect to the words of sect. 20, “ by way 
of satisfaction,” which meant full satisfaction. — 
Birmingham Corpn. r. Allsopp (S.) & Sons, 

549 ; 119 L. T. 775 ; 35 
T. L. R. 24 ; 16 L. G. R. 862, D. C. 

Trover or value of goods.]— >S'ce Nos. 488, 489 

ante. 


Unsuccessful action by workman against em- 
ployer — Application for compensation under Work- 
men’s Compensation Acts.] — See Master & 
Servant. 

Effect of judgment as estoppel.]— Sect. 3, 
sub-sect. 1, B. (/), ante. 


(h) Where Money faid into Court. 

530. In action to recover against executor’s 
money due on accounts — Subsequent suit for 
payment of legacy — Power of court to inquire on 
what account money paid into court in first action.] 

— ^II. died in 1811, having bequeathed a legacy 
to a woman who afterwards married pltf. In 
Dec. 1826, the two exors. of H. gave pltf. a written 
acknowledgment whereby they separately &; 
jointly acknowledged that they owed pltf. £150 
for the legacy, £50 for interest. In 1835, 
pltf.’s wife died. Matters of business having 
occurred between pltf. &: the exors., in which 
mutual demands & accounts arose, pltf., in Sept. 
1839, brought his action against the exors. to 
recover what he alleged to be due on those accounts, 
including the £200 mentioned in the memorandum, 
& interest thereon. In this action defts. pleaded 
separately, one of them paid £46 into ct., which 
pltf. received, & abandoned the action as to him. 
Pltf. then filed his bill against both defts. for pay- 
ment of the legacy, &; in defence to the biU defts., 
amongst other things, insisted by their answers 
on Stat. Limitations, & that the action was a bar 
to the demand in equity : — Held : (1) the written 
memorandum amounted to an acknowledgment 
taking the claim to the legacy out of the operation 
of the statute ; (2 ) whether it amounted to an admis- 
sion of assets or not, it gave pltf. no right of action ; 
(3) unless equivalent to an admission of assets, 
it did not create a personal demand against defts., 
enforceable in a Ct. of Equity ; (4) it had not the 
effect of barring or prejudicing the right of pltf.’s 
wife in the legacy, or Ids title in right of his wife 
as legatee ; (5) the proceedings in the action did 
not necessarily amount to an estoppel of the suit 
in equity, but, in order to determine the efficacy 
of the suit, it was competent for this ct. to inquire 
on what account the £46 was paid into ct., in the 
action. — Holiand v. Clark (1842), 1 Y. & C. Ch. 
Cas. 151 ; 62 E. R. 831. 

531. In part satisfaction of claim — Plea of set- 
off as to balance — Right to bring action in respect 
of set-off.] — Deft, who pays money into ct. in 
part satisfaction of the demand for wdiich he is 
sued, & pleads set-off as to the remainder, does not 
admit the debt so as to estop him from suing pltf. 
in respect of the set-off so pleaded. — Williams v. 
Stear (1867), 16 L. T. 397. 

532. By claimant on interpleader summons — ■ 
Money paid out to judgment creditor — Subsequent 
interpleader summons between same parties.] — 
Goods, which had been taken in execution of the 
judgment of a county ct. , were claimed by a person 
who, under the provisions of County Cts. Act, 
1888 (c. 43), s. 156, deposited the value of the goods 
with the bailiff to abide the decision of the judge 
upon the claim. On the trial of an interpleader 
issue the claim was not established, & the money 
deposited was paid out to the judgment creditor. 
The money so paid out being insufficient to satisfy 
the judgment, the judgment creditor caused the 
goods to be seized again for the purpose of realising 
the balance of his judgment. Claimant again 
claimed them & deposited their value with the 
bailiff. Upon a second interpleader issue between 
the same parties ; — Held : by taking out of ct. 
the money deposited by claimant on the first 
occasion, the judgment creditor accepted the money 
in lieu of the goods, 4fe thereby estopped himself in 


injured party to sue for damages if a 
subsequent breach should occur. In 
the latter event the party may elect 
whether he will sue for damages or 


roceed for breach of tho injunction, 
ut if he should elect to sue for 
damages he can no longer roly upon the 
injunction so far as the particular 


breach is concerned. — A nderson v. 
Mill (1912), 14 W. A. L. 11 . 184.— 
A US. 
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Part II. -Estoppel by Matter of Record 


respect of the same judgment from denying that 
as against himself claimant was the owner of the 
goods ; & therefore claimant was entitled to judg- 
ment on the issue. — Haddow v. Morton, [18941 
1 Q. B. 565 ; 63 L. J. Q. B. 431 ; 70 I.. T. 470 ; 
9 R. 215, C. A. 

Annotation: — Refd. Kotchie v. Golden Sovereigns, [1898] 

2 Q. H. 164. 

533. Payment In of amount claimed — Too little 
claimed by mistake — Subsequent action for balance.] 

— Sanders v. Hamilton, No. 513, ante. 

Compare Nos. 286, 328, ante. 

Effect of payment Into court generally.] — F(ee 
County Courts, Vol. XIII., pp. 498, 499 ; 
Practice. 

C. As regards What Parties. 

{a) Parties suing in Different Right. 

534. General rule.] — A plea of a bill for the 
same matter overruled, where the last was brought 
in a different right. — Huggins v. York-Buildings 
Co. (1740), 2 Atk. 44 ; Barn. Ch. 83 ; 2 Eq. Cas. 
Abr. 3 ; 1 Do G. M. & G. 496, n. ; 26 E. R. 423, 
L. C. 

Annotations: — Consd. Bainbrigge v. Baddeley (1847), 2 

Ph. 705. Refd. Holland v. Prior (18.‘11), Coop. temp. 

Brough. 426. Mentd. Biunklnsopp v. Blonkiasopp (1852). 

1 Do G. M. & G. 495. 

PART II. SECT. 3, SUB-SECT. 2.— 

C. (a). 

634 i. General rule .] — Upon an action 
by the indorsee against the third in- 
dorser of a bill : — Held : flnai judgment 
in a previous action on the same bill, 

In which ail parties thereon were sued 
&, served, & judgment of non proa, not 
signed, or a discontinuance entored 
as to any, but in which the special 
indorsement & judgment only showed 
a cause of action against the drawer 
& acceptor, did not prevent a separate 
action against the indorsor. — B ank of 
Uppek Canada v. Lizars (1862), ii 
C. P. 176.— CAN. 

534 ii. .] — The purser of a steam- 
boat had been summoned by phi. 
before a magistrate for an assault, & 
a fine was imposed, which he paid. 

This under 32 & 33 Viet. c. 20, s. 45 
(D.), though a release to the purser, 
did not constitute any bar to a civil 
action against the co.— Emerson v. 

Niagara Navigation Co, (1883), 2 
O. R. 528.— CAN. 

634 iii. .] — Letters of adminis- 
tration to an infant as administrator, 
were revoked aiter the judgment 
against him in an action brought by 
him to recover assets of the estate, & 
new letters were granted to P., who 
obtained an order of revivor, directing 
the further proceedings to be carried 
on by P. as admbiTstrator & pltf. 

Before P. could move against the 
judgment the order of revivor was 
rescinded. P. in this administration 
action attacked the validity of the 
securities which the former adminis- 
trator had impeached in the action 
referred to, whereupon pltfs. (who had 
been dofts. in that action) applied to 
have it ruled that the judgment in 
such other action was res judicata 
against P. in this administration pro- 
ceeding : — Held : by the discharge of 
the order of revivor in the action, in 
which pltf. by revivor was suing in 
autre droit, such action was loft without 
a pltf.* & the judgment recovered was 
not under the ciroiunstances an estoppel 
against P. — Merchants Bank v. 

Monteith (1885), 10 P. K. 467. — 

CAN. 

634 Iv. .] — Whore services have 

been performed by one person for the 
benefit & at the request of another, & 
have been charged to the latter, the 
fact that a thim person has subse- 
quently agreed to pay for such services. 


535. Parties.] — (1) A bill of review, or a supple- 
mental bill in the nature of a bill of review, is 
necessary where the title or subject-matter of 
the claim has been directly adjudicated upon in a 
former suit by a decree declaring or assuming a 
right, or, in the case of a dismissal of a bill, negativ- 
ing it : but an order of dismissal is a bar only when 
the ct. has thereby determined that pltf. had no 
title to the relief sought by his bill, &, therefore, 
the dismissal of so much of a bill as relates to an 
issue raised by it which is irrelevant to the relief 
prayed, is no bar to a new bill by the same party 
for a different object depending upon the same 
issue. 

(2 ) Tlie proper test by which to try whether a 
bill, which recites a decree & proceedings in a former 
suit, is, in reference to such decree, to be considered 
a supplemental bill in the nature of a bill of review, 
is to see whether, if such decree & proceedings were 
omitted from the bill, they could be effectually 
pleaded in bar to it : for wliich purpose it is not 
sufficient that pltf.’s claim in the second suit 
depends upon a determination of some issue at 
variance with the determination of the same issue 
in the former suit, unless such issue be relevant to 
the objects of both suits, & be raised between the 
parties in the same rights &; in reference to the 
same subject-matter of claim. 


& has had judgment recovered against 
him therefor, by the person rendering 
them, will not prevent the latter 
recovering in an action against the 
person liable in the first instance, 
unless the subsequent agreement 
amounts to a novation. — H erod v . 
Ferguson (1894), 25 u. R. 565. — 
CAN. 


634 v. 


-.1 — On the question 


whether a person, who sued to recover 
property as the reversionary heir of 
deceased on an alleged relationship 
to deceased is, when such suit is dis- 
missed, debarivd from bringing another 
suit for the same property as rever- 
sionary heir under a difforent kind of 
relationship : — Held : such subsequent 
suit was barred. — Masilamania I'illai 
TIRUVENGADAM I'lLLAI (1908), 
I. L. R. 31 Mad. 385.— IND. 


634 vi. 


-.] — judgment recovered 


by a widow, as administratrix of her 
husband, for damages for tho death 
of her husband through the negligence 
or l)roach of duty of defts. : — Held : 
to be no bar to a subsequent action 
br(mght by h(w, as administratrix of 
licr luisbaud, to recover damages for 
injuries, arising from tho same cause, 
to his pei-soual property. — Barnkit v . 
Lucah (1870). I. R. 5 C. L. 140 ; 6 
I. C. L. R. 247.— IR. 

634 vii. .] — A party who was 

appointed an exor., & had intro- 
missions in .Jamaica, obtained, after the 
estate was ihi-own into tho Ct. of Ch. 
In Jamaica, a power of attorney from 
a residuary legatee, in a process of 
accounting in that et. as to his intro- 
missions ho caused appearance to be 
made for the residuary legatee, & 
obtained decree of exoneration ; & 

on his return to Scotland tho legatee 
raised an action of comit & reckoning 
against him : — Held : as the exor. was 
not ontitlod to use his power of 
attorney, to the effect of making the 
legatee a party to these proceedings, 
seeing that their interests wore directly 
opposed, the legatee was not barred 
by the decree from calling him to 
account, nor boimd to sue him in the 
Jamaica cts. — Anderson e. Shand 
(1833), 11 Sh. (Ct. of Sess.) 088.— 
SCOT. 

634 viii. .] — A marriage was oon- 

traotod in England between a domiciled 
Scotsman & an Englishwoman. After 
several years cohabitation in Scotland, 
tho wJtft abandoned her husband & 


wont to reside with her relatives in 
England. Th(5 husband raised a suit 
in tho Arches Ct. of Canterbury for 
restitution of conjugal rights, which 
was met by a responsive allegation 
by the wife, praying for divorce a 
nicnsa et toro, on tho ground of cruelty 
8c adultery committed in Scotland. 
She obtained sentence of divorce. Tho 
wife now raised an action of divorce in 
the Scottish Cts. : — Held : as she was 
not tho mover in tho English suit, but 
had come into ct. as deft, in that suit, 
slie was not barred from seeking tho 
more extensive remedies open to her 
by tho law of Scotland. — Geii.s v , 
Gkils (1850), 13 Dunl. (Ct. of Soss.i 
321- 23 Sc. Jur. 137; (1851). 23 

Sc. Jur. 435.— SCOT. 

-.] — One of tho original 


534 ix. - _ 

trustcos acting under a trust, “dis- 
position & sct.Uomont died in 1857, & 
in the saino year two now trustees were 
assumed, one of whom was also a 
beneficiary under tho trust. In 1909 
these now trustees suing in their 
capacity as trustees, brought an action 
against tho representatives of deceased 
trustee for recovery of funds which 
tliey alleged had been lost to tho trust 
estate tlirough his negligence. De- 
fenders pleaded that tho piu'suors wore 
barred by mora, & by the fact that they 
had themselves been guilty of negU- 
genoo which had contributed to the 
loss : — Held : as tho pursuers were 
suing as trustoos for behoof of tho 
bonoflciarics whom they represented, 
tlie plea of bar stated against them 
was unavailing. — Sohubz r. Dun, 
[1912] S. C. 50 ; affd-, [1913] S. C. 
(H. L.) 12.— SCOT. 


634 X. 


-.] — A workman, om 


ployed by a colliery co., as brakosmai; 
on a branch line of railway bolongins 
to his employers was iuoapacitatoo 
for work as tho result of on accident 
& roooived from his employers com 
ponsatlon under Workmen’s Com 
pensation Act, 1906 (c. 58), for three 
years, until he died from his injuries 
His father thereupon brought an action 
of damages in respect of his son’s doatt 
against a ry. oo., owing to whoso fault 
ho averred, the accident had hap 
pened ; — HeM : pursuer’s claim wai 
excluded by sect. 6 of the Act, on 
account of his son having recovered 
compensation from his employers. — 
Gray v. North British Ry. Co., 
[1915] S. C. 211.— SOOT. 
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Estoppel. 


Seal. 3. — Effect of res judicata: Suh-seci. 2, C» (a) 

d: (h) i.] 


(3) A purchaser, from the trustees under a will 
of 1818, of part of the devised estates, filed a bill 
against the trustees & the parties beneficially 
interested, suggesting that the will had been 
obtained by fraud, & was invalid, but praying no 
relief on that supposition, but only that the validity 
of the wDl might be inmiired into, A; that, if it 
should be found to be valid, the contract might be 
specifically performed. At the hearing, the bill 
was dismissed as against all defts., except the 
trustees, & that part of it which went to impeach 
the will was dismissed as against the trustees also, & 
the usual reference was directed as to title, & the 
Master having reported in favour of the title, a 
decree was ultimately made for specific performance. 
Some years after, same pltf . filed another bill against 
the parties in possession of the rest of the estates 
under the will of 1818, reciting the former decree 
& proceedings ; but charging that the will of 1818 
had been obtained by fraud & when testator was 
incompetent, &, praying that it might be set aside, 
& that pltf. might be declared entitled to the 
estates under a limitation in a prior will of 1815, 
under which, supposing the will of 1818 to be 
invalid, his title had just accrued : — Held : the 
decree <fc proceedings in the former suit were no 
bar to the institution of the second, on the ground ; 
(a) the issue raised by the firet suit as to the validity 
of the AvUl of 1818 was not relevant to the object 
of that suit ; (b) the two suits were not brought 
by pltf. in the same right ; (c) or for the same 
subject-matter of claim. — ^Bainbrigge v. Baddeley 
(1847), 2 Ph. 705 ; 41 E. R. 1115, L. C. 


V, Copland 

(1848), 2 Ph. 711 ; Taylor v. Taylor (1849), 1 Mao. & O. 
397. Refd. Spread v. Morgan (1865), 11 H. L. Cas. 588. 
Oenerallv, Mentd. Henderson v. Cook (1858), 4 Drew. 306 ; 
Turner v. Tepper (1877), 46 L. J. Ch. 703, 

536. Judgment for widow In action under 

Fatal Accidents Act, 1846 (c. 93) — Action by 
widow suing as administratrix.] — liEGGorr v. Great 
Northern Ry. Co., No. 479, ante, 

637. Privies — In law — Judgment against one 
suing as administrator — Action as executor.] — 
To an action of debt on bond brought by several, 
as exors. of J., it is no plea that before the writ 
purchased one of pltfs., as administrator of J. 
brought an action of debt on the same bond against 
deft., who pleaded that J. made exors. who 
administered, & upon wliich plea judgment was 
given for deft. — Robinson’s Case (1603), 5 

Co. Rep. 32 b ; 77 E. R. 103 ; sub nom. Robinson 
V, Robinson, Cro. Jac. 14. 


Consd. Ferrer’s Case (1599), 6 Co. Rep. 7 f 
(1C16), Cro. Jac. 394 ; Hustle 
tt’ ; Kitchen v. Campbell (1772 

3 WUs 304 ; Hol^ud v. Clark (1842), 1 Y. & C. Ch. Cat 
IjI ; Overton v. Harvey (1850), 9 C. B. 324. 


(6) Joint Parties. 
i. Joint Contractors. 


538. Judgment against one joint contractor on 
joint contract — Whether proceedings maintainable 


against other contractors — Unsatisfied judgment.] 

y-To debt for goods sold to deft, pleaded 
in bar that the goods were sold to him 
jointly with one S., & not to deft, alone; that 
pltf. sued S. for the same debt, A recovered judg- 
ment : — Held : (I ) a judgment recovered against 
one of two joint contractors is a good bar to an 
action against the other, though no execution has 
issued ; (2) it sufficiently appeared that the debt 
was not joint & several ; the matter was properly 
pleaded in bar, & not in abatement. — King v. 
Hoare (1844), 13 M. & W. 494 ; 2 Dow. A L. 
382 ; 1 New Pract. Cas. 72 ; 14 L. J. Ex. 29 ; 4 
L. T. O. S. 174 ; 8 Jur. 1127 ; 153 E. R. 206. 

Annotations : — As to (1) Expld. & Distd. Henry v. Qoldney 
(1840), 15 M. & W. 494. Distd. lie Morrison, Ex p. 
Waterfall (1851), 4 De G. & Sm. 199. Expld. Buckland 
V. Johnson (1854), 15 C. B. 145 ; Baker v. Sayers & Foster 
(1868), 17 L. T. 579. Apld. Brinsmead v. Harrison (1872), 

L. R. 7 C. P. 647. Expld. KendaU v. Hamilton (1879), 
4 App. Cas. 504 ; Be Hodgson, Beckott v. llamsdale (1885), 
31 Ch. D. 177. Apld. Cainbefort v. Chapman (1887), 
19 Q. B. I). 229. Distd. Beck v. Pierce (1889), 23 Q. B. D. 
316. Consd. Be King & Beesloy, Ex p. Hamer (1894), 1 
Mans. 505. Extd. McLeod v. Power, [1898] 2 Ch. 295. 
Expld. & Distd. Isaacs v. Salbstoin, [1916] 2 K. B. 139. 
Expld. Goldrel, Foucard v. Sinclair & Russian Chamber 
of Commerce in London, [1918] 1 K. B. 180. Consd. 
The Koursk, [1924] P. 140. Refd. Newton v. Blunt 
(1846), 3 C. B. 675 ; Roddam r. Morley (1857), 1 De G. 
& J. 1 ; PhiUips t). Ward(18fi3), 3 New Rep.92 ; He Wheal 
Ludeott & Wrey Consols Minos Co., Ex p. Jackson (1869), 
21 L. T. 67 ; Bermondsey Vestry v. Ramsey (1871), L. R. 
6 C. P. 247 ; Wemyss v. Hopkins (187.5), 44 L. J. M. C. 
101 ; Be Davison, Ex p. Chandler (1884), 13 Q. B. D. 50 : 
Munster V. Cox (1885), 10 App. Cas. 680 ; Odell v. Cormack 
(1887), 19 Q. B. D. 223 ; PiUey v. Robinson (1887). 20 
Q. B. D. 153 ; Blyth r. Fladgato, Morgan v. Blyth, Smith 
V. Blyth, [1891] 1 Ch. 337 ; He Crook, Exp. Collins (1891), 
66 L. T. 29 ; Hammond v. Schollold, [1891] 1 Q. B. 453 ; 
Westmoreland Green & Blue Slate (Jo. v. Follden, [1891] 
3 Ch. 15 ; Chamberlyn v. Allen (1892), 36 Sol. Jo. 348 ; 
Midgley v. Mldgley, [1893] 3 Ch. 282 ; Wegg-Prosser v. 
Evans (1894), 64 1^. J. Q. B. 1 ; Penny v. Wimbledon 
U. D. C. (1899), 80 L. T. 615 ; Morel v. Westmorland 
(1002), 87 L. T. 635 ; London Assocn. for Protection of 
Trade u. Groenlands, [1916] 2 A. C. 15 ; Moore f . Flanagan, 
[1920] 1 K. B. 919 : Parr t5. SnoU, [1923] 1 K. B. 1. As 
to d) Consd. Kendall v. Hamilton (1879), 4 App. Cas. 504. 
Expld. Pilley r. Robinson (1887), 20 O. B. D. 155. Consd. 
British South Africa Co. v. Compauhia de Mocambiquo, 
11893) A. C. 602. Reid. Henry v. Goldney (1846), 15 

M. & W. 494 ; Owen v. Wilkinson (1858), 5 C. B. N. S. 
626 ; Be Davison, Ex p. Chandler (1884), 13 Q. B. D. 50. 

539. .] — Two partners, 

acting by one of them, bought goods, A afterwards 
the vendor, with notice of the partnership, brought 
an action A recovered judgment against the one 
partner alone, A issued execution, which was, 
however, defeated by an adjudication of bkpey. 
against him, followed by an adjudication against 
his partner ; — Held : the original debt was merged 
in the judgment, A there could be no proof upon 
it against the joint estate . — Re Tyler, Ex p. 
Higgin.s (1858), 3 De G. A J. 33 ; 27 L. J. Bey. 
27 ; 31 L. T. O. S. 47 ; 4 Jur. N. S. 595 ; 6 W. R. 
406; 44 E. R. 1181, E. JJ. 

Annotaiions : — Beld. He Wheal Ludoott & Wroy Consols 
Mines Co., Exp. Jackson (1869), 21 L. T. 67 ; He Davison, 
Exp. Chandler (1884), 13 Q. B. D. 50. 

540. ,] — An action, A a judg- 

ment against two persons who had borrowed money 
from pltfs., though the judgment is unsatisfied, con- 
stitute a bar to another action brought by same 


PART II. SECT. 3, SUB-SECT 2 

c. — 

638 I. Judgment against one ji 
contractor on joint contract — Whe\ 
pro^dings maintainable against oi 
eprdr^ors on joint contract—Unsa 
fiedjudgn ^.] — Three defta. were 
partimrshlp in a business which ] 
two branches. Deft. E., who wae 
charge of one branch, borrowed mo 
pom pltf. for the purposes of 
bn^^, & gave pltf. a promiss 
not© therefor, stood by E. in 
firm’s name, The money actui 


went into the business. Deft. G. set 
up that he retired from the parijiership 
six months before the note was made. 
In fact, MoN., the third partner, had, 
about that time, bought Q.’s interest 
in the business ; but E. was not aware 
of it : — Held : the fact that Judgment 
had b^n entered by default against 
deft. E. did not prevent recovery 
a^inst the others, it not being a case, 
of election ; Sc therefore pltf. should 
have jud^ent against defts. MoN. 
« G. for the balance due on the note. — 
t,. MoNauohton (1912), 21 
W. L. R. 267 ; 2 W, W. R, 381 ; 2 


D. L. R. 211.— CAN. 

538 U. — .1— Where a 

creditor accepts from one of two Joint 
contractors a promissory note as 
conditional payment Sc sues thereon 
to judjraaent, suoh judgment, if un* 
satisfied, is no answer to an action 
on the original consideration against 
the other contractor. — Rotoroft v. 
Uqlum & Stkphanson, [1922] 1 

W. W. R. 1091; 65 D. L. R. 47; 16 
Sask. L. B. 251.— CAN. 

having sued 

one of two joint oontraotors, the 
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pltffl. against a third person, who is afterwards 
discovered to have been really interested, as a 
partner, with the two debtors in the business for 
the purposes of which the money had been 
borrowed. This result did not depend on the 
doctrine of election. — Kendall, v. Hamilton 
(1879), 4 App. Cas. 604 ; 48 L. J. Q. B. 705 -, 41 
L. T. 418 ; 28 W. R. 97, H. L. 

Annotations : — CSonsd. Re Hoderson, Beckett v. ■Retmadale 
0885), 31 Ch. 177 ; Leduc v. Ward (1886), 54 L. T. 214. 
Distd. Badoley v. Consolidated Bank (1886), 34 Ch. D. 
536. Apld. Cfambofort v. Chapman (1887), 19 Q. B. D. 
229. Conid. PlUey v. Robinson (1887), 20 Q. B. D. 155. 
Distd. Beck v. Pierce (1889), 23 Q. B. D. 316. CoilSd. 
Re Crook, Ex p. Collins (1891), 66 L. T. 29 ; We^ v. 
James (1893), 68 L. T. 515. Expld. Sc Distd. Wegg: Prosser 
V. Evans, [1895] 1 Q. B. 108. Distd. Isaacs v. Salbstoin, 
[1916] 2 K. B. 139 ; Duflner v. Bowyer (1924), 40 T. L. R. 
700. Refd. Odell v. Cormack (1887), 19 Q. B. D. 223; 
Blyth V. Fladgate, Morgan V. Blyth, Smith v. Blyth, [1891] 
1 Ch. 337 ; Hammond v. Schofield, [1891] 1 Q. B. 453 ; 
Hoare v. Niblott, [1891] 1 Q. B. 781 ; Westmoreland 
Green & Blue Slate Co. v. Feilden, [1891] 3 Ch. 15 ; British 
South Africa Co. v. Companhia de Mocambique, [1893] 
A. C. 602 ; McLeod v. Power, [1898] 2 (Jh. 295 ; Morel v. 
Westmorland (1902), 87 L. T. 635 ; Codling v. Mowlcm, 
[1914] 2 K. B. 61 ; (ioldrei, Foucard v. Sinclair & Russian 
Chamber of Commerce in London, [1918] 1 K. B. 180 ; 
Clarkson v. Davies, [1923] A. G. 100 ; Parr v. Snell, [1923] 
1 K. B. 1 ; The Koursk, [1924] P. 140. Mentd. Re McRae, 
Forster r. Davis, Nordon u. McRae (1883), 25 Ch. D. 16 ; Re 
Davison, Exp. Chandler (1884), 13 Q. B. I). 50 ; Munster 
r. Cox (1885), 10 App. Cas. 680 ; Re Outram, Ex p. 
Ashworth & Outram (1893), 63 L. J. Q. B. 308 ; Wilson, 
Sons V. Balcarres Brook S.S. Co., [1893] 1 Q. B. 422 ; Re 
Errington, Ex p. Mason, [1894] 1 Q, B. 11 ; Hall «. Sim 
(1894), 10 T. L. R. 463 ; Robinson v. Geisel (1894), 64 
L. J, Q. B. 62 ; Wigram v. Cox, Sons, Buckley, [1894] 
1 Q. B, 792 ; Re Ritson, Ritson v. Ritson (1898), 67 
L. J. Ch. 365 : Eccl. Comrs. v. Pinney, [1899] 2 Ch. 729 ; 
MoGheano v. Gyles (No. 2), [1902] 1 Ch. 911 ; Norbnry 
Natzio V. Griffiths, [1918] 2 K. B. 369 ; Rodriguez i;. 
Speyer, [1919] A. C, 59 ; Moore v. Flanagan, [1920] 1 
K. B. 919. 

541. .] — A creditor who has 

recovered judgment against one partner cannot 
sue another partner, but that rule does not take 
away the rights of a surety for one partner as 
against another partner. — BADEiiEY v. Consoli- 
dated Bank (1886), 34 Ch. D. 536 ; 57 L. J. Ch. 
468 ; 55 L. T. 635 ; 35 W. R. 106 ; 3 T. L. R. 60 ; 
on appeal (1888), 38 Ch. D. 238, C. A. 

Annotations: — Mentd. Davis v. Freethy (1890), 24 Q. B. D. 
519 ; Re Whiteloy, Ex p. Smith (1892), 66 L. T. 291 . 
Gray v. Stone & Funnell (1893), 69 L. T. 282 ; Cole v. 
Eloy (1894), 70 L. T. 892 ; Davis v. Davis, [1894] 1 Ch. 
393 ; King v. Whiohelow (1895), 64 L. J. y. B. 801 ; Re 
Anglesey, De Galvo v. Gardner, [1903] 2 Ch. 727 ; Norton v. 
Yates, [1906] 1 K. B. 112 ; Vaouum Oil Co. v. Ellis, [1914] 
IK.B. 093 ; Rc Beard, Eaip. Trustee, [1915] H. B. R. 191. 

Rights of sureties generally, see Guaiiantee. 

542. Judgment must be obtained on 

ground common to all joint contractors.] — Where 
the defence, raised by a plea, was, that the debt 
was a joint one, & that an action had already 
been brought by pltf. against another joint- 
debtor, in which judgment was given for deft. : — 
Reid ; the plea was defended on grounds common 
to all the co-debtors. — Phillips v. Ward (1863), 
2 H. & C. 717 ; 3 New Rep. 92 ; 33 L. J. Ex. 7 ; 
9 L. T. 345 ; 9 Jur. N. S. 1182 ; 12 W. R. 106 ; 
159 E. R. 297. 

Annotations: — Reid. Mldgloy v. Mldgley, [1893] 3 Ch. 282 
Isaacs V. Salbstoin, [1916] 2 K. B. 139. 

643. Liability of other joint con- 

tractors not known.] — Munster v. Cox, No. 560, 
post. 

544. Claim against estate of deceased 

partner — Rule in equity.] — (1) The creditor of a 
partnership firm, ^though not strictly a joint 


& several creditor, has concurrent remedies against 
the estate of a deceased partner & the surviving 
partner ; & it makes no difference which remedy 
he pursues first. But it is necessary that the 
surviving partner should be present at taking 
the accounts of the estate of the deceased partner, 
& that tlie partnership creditor should not come 
int-o competition with the separate creditors of 
the deceased partner. 

(2) A father & son being in partnership became 
indebted to pltfs. who were bankers. The son 
died, & the father brought an action, & obtained 
judgment for the administration of his son’s 
estate. Pltfs. carried on a claim for the debt 
against the separate estate, being at that time 
unable to prove the existence of a partnership, & 
were declared entitled to a dividend. Afterwards 
the father died, & pltfs. having obtained proof of 
the partnership, brought an action to make his 
estate liable for the partnership debt : — Reid : 
the proceedings in the previous action did not 
constitute a res judicata or estoppel so as to prevent 
pltfs. from recovering the debt ; but they were 
I)ut under an undertaking to postpone their 
dividend on the son’s separate estate to the claims 
of his separate creditors. 

(3) In order to protect each of the joint-debtors, 
the law treats the cause of tudion as being a joint 
one, &; as capable of being merged, whenever it is 
pursued to a judgment. It is absorbed & merged 
in the judgment, which is recovered against one 
of the debtors, not only as against him but as 
against all the rest (Bowen, L.J.). — Re Hodgson, 
Beckett v. Ramsdale (1885), 31 Ch. D. 177 ; 55 
L. J. Oh. 241 ; 54 L. T. 222 ; 34 W. R. 127 ; 2 
T. L. R. 73, C. A. 

Annotations : — As to (1) Reid. Blyth v. Fladgato, Morgan r. 
Blvth, Smith V. Blyth, [1891] 1 Ch. 337 ; Moore v. Knight, 
ll§91] 1 Ch. 547. As to (2) Consd. McLeod v. Power, 
[1898] 2 Cfi. 295. Retd. Wegg Prosser v. Evans (1894), 
64 L. J. Q. B. 1 ; Isaacs v. Salbstein, [1916] 2 K. B. 139. 
As to (3) Refd. McLeod v. I’owor, [1898] 2 Ch. 295. 
Qcncrally, Mentd. Rc P^arman, P'arman v. Smith (1887), 
57 L. J. Ch. 637 ; Wildish t5. Fowler (1888), 5 T. L. R. 
li3 ; Rawlinson v. Scholos (1898), 79 L. T. 350. 

545. One joint contractor a married 

woman — Contract In respect of separate estate.] 

— The rule that judgment recovered against one 
of two joint contractors is a bar to an action 
against the other applies equally when one of the 
joint contractors is a married woman contracting 
in respect of her separate property. — lIoARE v. 
Niulett, [1891] 1 Q. B. 781 ; 60 L. J. Q. B. 565 ; 
64 L. T. 659 ; 55 J . P. 664 ; 39 W. R. 491 ; 7 
T. L. R. 468, D. C. 

646 Judgment set aside.]- -Pltfs. 

obtained a judgment by consent against S. They 
afterwards discovered that another person was. a 
partner with him, & they applied, with the consent 
of the judgment debtor, to have the judgment set 
aside & the writ amended : — Held : when once 
judgment was signed against the one partner, 
pltf.’s remedy against the other was extinguished, 
& could not be revived by consent. — Hammond 
V. Schofieij), [1891] 1 Q. B. 453 ; 60 L. J. Q. B. 
539 ; 7 T. L. R. 300, D. C. 

Annotations: — Consd. Cross v. Matthews & Wallace (1904), 
91 L. T. 500 ; Moore v. Flanagan, [1920] 1 K. B. 919. 
Refd. Hoare v. Niblet, [1891] 1 Q. B. 781 ; Parr v. Snell, 
[1923] 1 K. B. 1. 

Effect of setting aside judgment, compare^ 
Nos. 674, 575, post. 


other being out of the jurisdiction, & 
having recovered judgment against 
the one cannot afterwards sue the 
other. — Harris v. Dunn (1859), 18 
U. C. R. 352.— CAN. 

1. .] — In an notion 


commenced against several joint 
debtors, judgment recovered against 
one of them who admits the claim 
does not bar the further prosecution 
of the suit against the others. — Dick 
V. Dhunji Jaita U901), I. L. R. 25 
Bom, 378,— INP. 


m. — .] — ^Pltf., by entering 

judgment in default of appearance 
against one of two joint defts., does 
not abandon his right to proceed to 
judgment against the other deft. — 
PiM V. Coyle, [1903] 2 I. R. 457. — IB. 
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i. <£: ii.] 

547, Judgment in action against all 

contractors — Effect of R. S. C. Ord. 14, r. 5.] — In 

an action by a firm of solrs. against E. & .T., two 
partners, for a bill of costs incurred by the firm, on 
application under Ord. 14, r. 1, E. consented that 
judgment should be entered against him, J. 
obtained leave to defend. “ All matters in diifer- 
ence in the action ” were afterwards referred to 
a Master. .1. raised a count^ir-claim. The Master 
found in favour of J. in the original action, 
awarded him £230 on the counter-claim : — Held : 
the judgment against E. did not prevent J. from 
recovering a balance due to the partnersliip ; 
under the terms of the reference, “ all matters in 
difference in the action ” included the counter- 
claim, so that, as well as the original action, was 
properly before the Master. — Weax.l v. James 
(1893), 68 L. T. 54 ; 37 Sol, Jo. 194 ; 5 R. 157 ; 
subsequent proceedings, 08 L. T. 515, C. A. 
Annotations : — Refd. M'Lood V. Power (1898), 67 L. J. Ch. 

551 ; Morel v. Westmorland (1902), 87 L. T. 635. 

-.] — A. took out a 
summons under Ord. 14, r. 2, against B., C., &- D., 
who weie alleged to be jointly indebted to him. 

B. took no further part in the proceedings, but 
t'. <te D. showed cause by filing affidavits. On the 
hearing of the summons leave was given to sign 
judgment against B., &; liberty to C. &; D. to 
defend. A. signed judgment against B. : — Held : 
although B., 0., & D. were sued as jointly liable, 
&L judgment was signed against B., yet that was 
not a bar to further proceedings against 0. & D,, 
the general rule of law being no longer applicable 
to cases falling under Ord. 14, r. 6. — Walton 
(h^ANcis) & Co. V. Topakyan, Kevorkian & 
Marleh (1905), 53 W. R. 057 ; 49 Sol. Jo. 050, 

C. A. 

549. .] — (1) The rule that a 

judgment against one of two joint debtors is a 
bar to proceedings against the other, applies where 
both joint debtors are originally made defts. to 
& enter appearance in the same action, & judgment 
by consent has been obtained against one of them 
in that action. 

(2) Where one joint debtor has consented to 
judgment, the other, if he wishes to avail himself 
of the judgment as a defence, should plead it. 
A debtor not so pleading was ordered to pay costs 
up to the time of the consent judgment. — M oLeoo 
V. Power, [1898] 2 Ch. 295 ; 07 L. J. Ch. 551; 79 
L. T. 67 ; 47 W. R. 71 ; 42 Sol. Jo. 034. 

Amudations : — As to (1) Consd. Morel v. Westmorland 

(1902), 87 L. T. 035. Reid. Walton v. Topakyan, Kevor- 
kian & Marler (1905), 53 W. 11. 657. 

550. .] — In an action against 

three joint contractors, for damages for breach 
of an agreement, pltf. obtained an interlocutory 
judgment for damages, to be assessed, against two 
of defts. in default of defence. He then procured 
an assessment of damages & signed final judgment 
for the assessed amount against the two defts. 
who were in default '.—Held : under the rule 
established in King v. Hoare, No. 538, ante, 
Kendall \ . Hamilton, No. 540, ante, & Briyismead 
V. Harrison, No. 556, post, pltf. was precluded from 
proceeding with the action against the third deft. 
There was no statute or rule of ct. which took the 
case of the law as laid down in those authorities. — 
Parr v. Snell, [1923] 1 K. B. 1 ; 91 L. J. K. B. 
866 ; 128 L. T. 106, C. A. 

Annotation : — ^Reid. The Koursk, [1924] P. 140. 

551. Whether action maintainable against 

other contractors on collateral agreement.] — (l) A 

promise in writing, signed by the party chargeable 


thereby, to pay his proportion of a joint debt more 
than six years old, is a sufficient compliance with 
Statute of Frauds Amendment Act, 1828 (c. 14), 
s. 1, to take the case out of Stat. Limitations, 
though no amount i.s specified in the i^romiso, 
& a pltf. suing on such promise is not confined to 
nominal damages, but may recover the whole of 
such proportion upon proving the amount by 
extrinsic evidence. 

(2) A. & B. were jointly indebted to O. After 
more than six years had elapsed since the debt 
accrued, A. promised in writing signed by him 
to pay his proportion when applied to. Afterwards, 
C. sued A. & B. jointly, in indehiiatus assumpsit, on 
the oringinal joint cause of action. B. pleaded 
the general issue, & A. pleaded the general issue 
& Stat. Limitations. A verdict passed against 
B. on the general issue, & for A. upon the general 
issue & upon the issue on Stat. Limitations, & 
judgment was entered for C. against B., & for A. 
against C. C. afterwards brought a fresh action 
against A. & declared specially on the new promise 
to pay his proportion : — Held : neither the re- 
covery against B. nor the verdict & judgment for 
A. were any answer to the action against A. on the 
new promise. — Leciimere v. Fletcher (1833), 
1 Cr. ife M. 623 ; 3 Tyr. 4.50 ; 2 L. J. Ex. 219 ; 
149 E. R. .549. 

Annotations : — As to (1) Consd. Hooper v. Stephens (18.35), 
7 C.&l*. 260 ; Cheslyn Dalby (1840), 4 Y. & C. Ex. 238 ; 
Hartley v. Wharton (1840), 3 Per. & Dav. 529. Refd. 
Edmundsr, Downes (1834). 2 (Jr. & M. 459 ; Bird v. Gam- 
mon (1837 ), 3 Bin^r. N. C. 883 ; Johnson v. Dodgson (1837), 
2 M. & W', 653; Jlontledge v, Ramsay (1838), 3 Nev. 

1’. K. B. 319; Waller v. Lacy (1840), 1 Man. k, G. 54 ; 
Baker e. Walker (1845), 14M. &W". 465 : WilliarnsItJ. Griffith 
(1849), 3 Exch. 335 ; Deacon v. Gridley (1854), 24 L. J. 0. P. 
17 ; Walker v. Butler (1856), 6 E. &. B. 506 ; Curlewis r. 
Mornington (1857), 5 W. K. 491. As to (2) Refd. Khig 
V. Hoare (1844), 2 Dow. & L. 382 ; Biyth v. Eladgate, 
Morgan V. Biyth, Smith r. Bylth, [1891 J 1 Ch. 337 ; Isaaes 
V. Salbstein, [1916] 2 K. B. 139. Generally, Mentd. 
Courtenay v. Williams (1844), 3 Hare, 539. 

Compare Nos. 342, 343, ante. 

552. Judgment against one joint contractor on 
collateral agreement or security — Judgment on 
negotiable instrument — Whether action maintain- 
able against other contractors on original con- 
tract.] — One of tluee joint covenantors gave a 
bill of exchange for part of a debt secured by the 
covenant, on which bill judgment was recovered : 
— Held : such judgment was no bar to an action 
of covenant against the throe ; such bill, though 
stated to have been given for the payment in 
satisfaction of the debt, not being averred to have 
been accepted as satisfaction, nor to have pro- 
duced it in fact. — Drake v. Mitchell (1803), 3 
East, 251 ; 102 E. R. 694. 

Annotations: — Consd. Boll v. Banks (1841), 3 Man. & Q. 
258 ; Bermondsey Vestry v. Ramsey (1871), L. R. 6 C. P. 
247 ; Re Davison, Rx p. Chandler (1884), 13 Q,. B. D. 50. 
Distd. Cambefort v. Chapman (1887), 19 Q. B. D. 229. 
FoUd. Wegg Prosser r. Evans, [1895] 1 Q. B. 108. Refd. 
Ooldroi, Eoucard v. Sinclair & Russian Chamber of 
Commerce in London, [1918] 1 K. B. 180. 

563. .] — (1) An unsatisfied 

judgment against one joint contractor on a bill 
of exchange, given by him alone for the joint debt, 
is a bar to an action against the other joint con- 
tractor on the original contract. 

(2) Pltf 8. sold goods to a partnership consisting 
of deft. & W. Aiter the sale the partnership was 
dissolved. Pltfs., who were not aware of the 
dissolution, drew bills for the price of the goods, 
which were accepted by W. in the partnership 
name. Pltfs. sued W. in the partnership name 
on the bUls, &■ recovered judgment, which was not 
satisfied. Pltfs. afterwards sued deft, for the 
price of the goods : — Held : the case was within 
the principle of Kendall v. Hamilton, No. 640, 
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mile ; the judgment against W. on the bills was 
an answer to the action. — Cambefort v. Chapman 
(1887), 19 Q. B. D. 229 ; 56 L. ,T. Q. B. 639 ; 57 
L. T. 626 ; 51 J. P. 455 ; 35 W. R. 838 ; 3 T. L. R. 
738, D. C. 

.* — As to (1) & (2) N.F. Wogg Prosser v. Evans, 
r. » Consd. Isaacs v. Solbstehi, (1916] 

. Wigram v. Cox, Sons, Buckley, 


554 ,, ,•] — ( 1 ) unsatisfied 

judgment against one joint contractor, on a cheque 
given by him alone for the joint debt, is not a bar 
to an action against the other joint contractor 
on the original contract. 

(2) Deft. & T jointly guaranteed to pltf. the 
Xiayment of rent by a tenant of plt-f.’s. A half- 
year’s rent being in arrear T. gave pltf. his cheque 
for the amount. Pltf. sued T. on the cheque, & 
recovered judgment, but such judgment was not 
satisfied. Pltf. then sued deft, on the guarantee : 

• — Held : the causes of action upon the cheque & 
upon the guarantee not being the same, the judg- 
ment against T. afforded no defence to the action. 
— Wegg Prosser V. Evans, [1895] 1 Q. B. 108; 
64 L. .1. Q. B. 1 ; 72 L. T. 8 ; 43 W. R. 06 ; 11 
T. L. R. 12 ; 39 Sol. Jo. 26 ; 9 R. 830, 0. A. 

Bankruptcy proceedings.] — See Bankruptcy, 
Vol. IV., p. 433, Nos. 3906, 3907. 


ii. Joint Torlfcasors. 


Liability of joint tortfeasors generally.] — See 

Negligence ; Nuisance ; Tort. 

655. General rule.] — Judgment recovered in 
trover may bo pleaded in bar to a second action 
against a different person for the same cause 
without averring satisfaction. — Brown v. Wootton 
(1605), Cro. Jac. 73; Moore, K. B. 762 ; 79 E. R. 
62 ; sub nom. Broome v. Wooton, Yelv. 67. 
Annotations : — Consd. LechiiUiro v. Flotchcr (1833), 1 Cr. & 
M. 623 ; KiuK v. Hoaro (1814), 2 Dow. & L. 382. Expld. 
Buoklaud v. .lohnson (18o4), 15 C. B. 145. Folld. Brins* 
moad V. Harrison (1872), L. K. 7 C. P. 547. Refd. Qroon* 
lands V. Wilmhurst & Loudon Assocn. for Protection of 


Trade, [1913] 3 K. B. 507 ; The Koursk, [1924] P. 140. 

556. .] — (1) A judgment in an action 

against one of two joint tortfeasors is a bar to an 
action against the other for the same cause, 
although such judgment be unsatisfied. 

(2) A judgment against deft, in trover without 
.satisfaction does not vest the property in the goods 
in deft. — Brinsmead v. Harrison (1872), L. R. 7 
C. P. 547 ; 41 L. J. C. P. 190 ; 27 L. T. 99 ; 20 
W. R. 784, Ex. Ch. 

A mwiations A s to (1) Consd. Howe r. Oliver (1908), 
24 0'. L. 11. 781. Distd. Bradley & Cohn r. Kanxsay 
(1912), 106 L. T. 771. Consd. Goldrei, Foucard v. .Sinclair 
He llUHsian Chamber of Comiiitirco In London, 11918] 
1 K. B. 180. Reid. Jio Crook, Ex p. Collins (1891), 66 
L. T. 29 ; Jie London & General Bank, E’x p. Theobald 
(1895), 73 L. T. 304 ; Penny v. Wimbledon U. D. C. (1899), 
80 L. T. 615 ; London Assocn. for Protection of Trade 
V. Greenlands, [1916] 2 A. C. 15 ; Parr v. Snell, 11923] 

1 K. B. 1 ; The Koursk, [1924! 1’. 140. As to (2) Consd. 
lie Ware, Ex p. Drake (1877), 5 Ch. D. 866. Refd. 
Bradley & Cohn v. Ramsay (1912), 106 L. T. 771 ; London 
Assocn. for Protection of Trade v. Greenlands, [1916] 

2 A. C. 15 ; Re Uunsbourg, [1920] 2 K. 11. 426, 

557 . .]— (1) Where several defts. are sued 

on a joint cause of action, & one of them pays 


money into ct. in satisfaction of the claim, pltf., 
if he takes out the money, there & then puts an 
end to the whole action, & other defts. who were 
not responsible for the payment in are entitled to 


their costs. . ^ . fi. 

(2) The cause of action against the various defts. 
was a joint one for conspiracy to break up the 
contract ; consequently the taking of money out 
of ct. stayed all further proceedings in respect of 
the only cause of action which was alleged against 
all of them (TjUSH, J.).— Beadon v. Capital 
HxrxrT>Tr' ATii? T.nr*r». (1919). 28 T. L. R. 394 ; (iffd.t 


28T. L. R. d27,C. A. 

55g. Effect of R. S. C., Ord. 27.]— Goldrei, 

Foucard & Son v. Sinclair & Russian Chamber 


OP Commerce in London, No. 568, post, 

559 . What constitutes Joint tort.]— 

(1) The test of whether damage which flows from 
the negligent navigation of two ships constitutes 
a joint tort, so that recovery of judgment against 
one joint tortfeasor would at common law prevent 
a later recovery of judgment against the other, is 
whether the wrongdoing ships were participating 
in one act of negligence or whether they were by 
separate acts of negligence cornbining to produce 
the same damage. To constitute a joint tort 
there must be one damnum & one injuria. 

(2) Qu. : whether the common law rule as to 
joint tortfeasors applies in Admiralty. — The 
Koursk, [1923] P. 206; 92 L. J. P. 125; 39 
T. L. R. Oil; affd’, [1924] P. 140, C. A. 


See, further, Tort. 

660. Defamation— Judgment against A. sued 
“as A. & Co.“ — Application to issue execution 
against stranger discovered to be partner.] — To 

a writ issued against R. & Co., & claiming damages 
for libel, an appearance was entered for “ R. 
trading as R. & Co., deft, in this action. ^Thc 
statement of claim was delivered against ‘ R. 
sued as R. & Co.” & the proceedings continued in 
that form down to judgment. At the trial, by 
consent, a verdict was found for i)ltf. for 40s. & 
judgment entered accordingly. After issuing 
execution against R., pltf., under the Rules in 
force before 1883, took out a summons for liberty 
to amend the judgment (& the pleadings if 
necessary) by striking the word.s R. sued as 
from the title of the action ; to enter judgment 
against R. & Co. so as to correspond with the writ, 
to issue execution against C., on the ground that 
C. had been since discovered to bo a partner in the 
firm : — Held ; (1 ) that the proceedings having been 
conducted against R. only, & judgment having 
been signed hy consent against him alone, the 
judgment could not be converted into a judgment 
against the firm. 

' (2) Where there is a dormant & concealed 
partner, your getting judgment for a joint debt 
against the other partners will bar you from 
commencing an action against the concealed 
principal (Lord Blackburn). — Munster v, Cox 
(1885), 10 App. Cas. 680 ; 55 L. J. Q. B. 108; 
53 L. T. 474 ; 31 W. R. 461 ; 1 T. I.. R. 542, H. L. : 


PART II. SECT. 3, SUB-SECT. 2.— 

C. (b) ii. 

566 i. General rvle.] — In an action 
against several tortfeasors, recovery 
of interlocutory judgment “ for the 
value of the goods or damages to be 
assessed ” against one of defts. is no 
bar to the recovery in the same action 
of judgment against the other wrong- 
doers. — S ly r. Campbkll (1887), 2 
Q. L. J. 192.- AUS. 

665 ii. . ] -A proprietor or prin- 

cipal contractor undertaking works in 


the circxmistaricos inherently dangerous 
cannot delegate the duty of providing 
against sucli danger so as to escape 
personal responsibility if that dutj'^ 
bo neglected. Failure to discharge 
such duty makes the proprietor & lus 
contractor, or the contractor & nis 
sub -contractor, as the case may bo, 
equally liable as joint tortfeasors for 
resultant injury. A judgment for 
damages sustained in consequence of 
any such Injury against one of such 
joint tortfeasors is a bar to a sxibsequent 
action therefor against 
LoxaMOUEV. McAutiiub & Co. (1910), 


43 S. C. R. 640 ; 31 C. L. T. 197.— CAN. 

555 iii. .] — Rahmubhov Hu- 

BIBBHOY V. TUR.VEB (1890), 1. L. IL 
14 Bom. 408. — IND. 

666 iv. .] — Pltf. sued several 

defts. jointly to recover damages in 
respect of an alleged assault committed 
on him by defts., but entered into a 
compromise xvith one of defts. : — 
Held : the existence of this compromise 
did not preclude pltf. from recovering 
damages against the remaining defts.^ — • 
Ram Kumak Sinoii An Hussain 
(1909), I. L. R. 31 All. 173.— IND. 
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Estoppel. 


Sect. 3 . — Effect of res judicata: Sub-sect. 2, C. (6) 
it., (c) cfc id) i.\ 

affg. S. C. sub 7iom., Munster v. Railton (1883), 


11892] P. 201. 


Tho Duke of Buoclouoli, 


Fraud,] — See No. 568, post. 

561. Negligence — Judgment against one partner 
— Action against other partners.] — Pltf., who had 
been advised by one partner in a fii-m of solrs., 
brought an action against him to recover damages 
for his filleged negligence in giving her advice, & 
this action was settled on the terms of an eigree- 
ment under which she received £95 in full satisfac- 
tion & discharge of all claims & disputes between 
the parties. Subsequently pltf. sued the other 
partner in respect of the same matter : — I/eld : 
pltf. was precluded from maintaining the action. — 
JiowE V. Oliver (1908), 24 T. L. R. 781. 

662. Trespass to land.] — In trespass, two 
broke the close & entered & did the trespass. The 
owner of the land brought an action of trespass 
against one of them & had judgment & execution 
& afterwards brought trespass against the other, 
& declared upon the same trespass : — Held : a 
good bar ; the ct. compared it to the case of a 
release to one trespasser which discharges both. — 
Lendall & Pinfold’s Case (1584), 1 Leon. 19 ; 
74 E. B. 18. 


563. .] — In trespass deft, pleaded that the 

trespass was due by deft. & one J., against which 
J., pltf. at another time had brought an action 
of trespass, & recovered, & had execution of the 
damages ; — Held : a good bar, for that all is but 
one trespass, <te satisfaction by one of the tres- 
passers is satisfaction for the other. — ^A non. 
(1585), 3 lA3on. 122 ; 74 E. R. 580. 

664. Trespass to person.] — A battery committed 
by several a recovery against one, in an action 
afterwards against the other for the same battery, 
tho first recovery is a bar. — Hickman v. Poyns 
(1005), Yelv. 68 ; 80 E. R. 47. 

565. .] — AVhere several actions are brought 

against two for the same battery, & a recovery is 
had against the one & an action is brought against 
the other & that found also, the ct. can never 
intend that to be the same battery. Hut if he 
may take advantage of the fii-st recovery it ought 
to be shown in pleading. — Watson’s Case (1628), 


Het. 20 ; 124 E. R. 308. 

566. Trover — Unsatisfied Judgment — -Second 
action framed in contract.] — If A. & B. jointly 
convert the goods of C. by selling them, A. alone 
receiving the proceeds of the sale, & C. brings 
trover against B. & recovers judgment, but get 
no fruits of liis judgment. C. cannot afterwards 
recover against A. for money had & received to 
C.’s use, the judgment in trover being a good bar 
to the second action, although the proceeds of the 
sale receivc-id by A. amount to more than the sum 
recovered in the action in trover. — Buckland v. 
Johnson (1854), 15 C. B. 145 ; 2 C. L. R. 784 ; 
23 L. J. 0. P. 204 ; 23 I.. T. O. 8. 190 ; 18 Jur. 
775 ; 2 W. R. 565 ; 139 E. R. 375. 

Annotation Consd. St. Losky v. Groen (1860), 9 C. li. N. S. 
370. Expld. Marston v. PhtUips (1803), 3 New Rep. 35. 
Consd. Brinsmead v. Harrison (1871), L. R. 6 C. P. 584 ; 
Fllttors V. Allfrey (1874), L. R. 10 C. P. 29. Distd. 
Wogg Prosser v. Evans, [18941 2 Q. B. 101 ; Isaacs v. 
.Salbstoln, [1916] 2 K. B. 139. Refd. Routlodge v. Hislop 
(1860), 2 E. & E. 549 ; Phillips v. Ward (1863), 2 H. & C. 
717 ; Smith v. Baker (1873), L. R, 8 C. P. 35d ; Cambe- 
t>"hapman (1887), 19 Q. B. D. 229 ; Rice v, Reed, 
[19U0J 1 Q. B. 54. 


667. Judgment not in ordinary form — 

Second action of trover.] - — Pltfs. received from a 
firm abroad a parcel of precious stones to be placed 


on view at a certain exhibition. Tho owners 
instructed pltfs. to sell the stones if not less than 
the sum of £750 could be obtained for them, but 
otherwise the same were to be returned to the 
I owners. AVhile at tho exhibition the stones were 
not sold, & therefore were restored to pltfs. 
Shortly afterwards pltfs. were prevailed upon to 
allow B., who was a jeweller, to have the stones on 
approval. B. offered £300 for the stones, but 
declined to give £750 for them. That offer was 
communicated to the owners, B. retaining the 
stones pending the receipt of tho owners’ in- 
structions concerning them. B.’s offer was refused 
by the owners, but before their instructions were 
received B. had sold the stones to defts., who acted 
bond fide in the transaction, for the sum of £300. 
On pltfs. demanding an immediate return of the 
stones they discovered that B. had parted with 
them. Thereupon pltfs. brought an action against 
B. for £750 or alternatively for the return of the 
stones & damages. Ultimately judgment for 
£760 & costs against B. was consented to, but 
subsequently B. was adjudicated bkpt. Pltfs. 
consequently brought an action against defts. to 
recover possession of the stones or £750, their 
value, or damages, £750, for their detention : — 
Held : pltfs. were debarred from recovering in 
tlieir action against defts. by reason of the form 
of procedure in their action against B., the judg- 
ment consented to by them not being an ordinary 
judgment in detinue, but one that effected a legal 
transfer of the stones to B. — Bradley & Cohn, 
Ltd. V. Ramsay & Co. (1912), 106 L. T. 771 ; 28 
T. L. R. 388, C. A. 

See, further, Trover & Detinue. 

568. Two causes of action — Judgment in action 
for rescission of contract — Claim for damages for 
fraud.] — (1) Pltfs. in their statement of claim 
alleged that they were induced by false & fraudulent 
misrepresentations, made to them by the first 
deft, acting as the agent & uath the knowledge & 
approval of second defts., the co., to enter into an 
agreement to become one of the founders of the 
co., & for that purpose to pay to the co. the sum 
of £105, & they claimed against both defts. 
damages for the fraud ; & alternatively they 

alleged that by reason of the false & fraudulent 
misrepresentations they were entitled to rescind 
the agreement, & they claimed against the co., 
rescission of the agreement, & the repayment of 
the £105 with interest. The co. made default 
in delivering a defence <& upon motion for judgment 
against the co., on the statement of claim pltfs. 
recovered final judgment against them on the 
claim for rescission & the payment of the £105. 
The co. did not repay the £105. The first deft, 
delivered a defence & the action proceeded against 
him. At the trial the jury found a verdict for 
pltfs. against him for £105 damages. He appealed 
& contended that, defts. being joint tortfeasors, 
pltfs. by recovering judgment against tho co. were 
debarred from proceeding with the action against 
him : — Held : pltfs. were entitled to recover, as 
there were two causes of action, one against the 
co. for rescission of the agreement, & tho repay- 
ment of tho £105, in respect of which fraud was 
not a necessary element, & the other against both 
defts. to recover damages for fraud ; & the judg- 
ment against the co. on tho claim for rescission 
was no oar to the claim against tho first deft, for 
damages for fraud. 

(2) Pltfs.’ claims were in respect of the same 
object matter, & having recovered judgment 
against the cp., for the repayment of tho £105, 
they could not afterwards recover judgment for 
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the same slim against the first deft, in respect of 
the game misrepresentation (Bankbs, L.J.). 

^ (3) The rule laid down in Brinsmead v. Harrison^ 
No. 650, ante, as to joint tortfeasors has not been 
altered by any of the rules of Order 27. — Ooldrei, 
Foucabd & Son v, Sinclair & Russian Chamber 
OP Commerce in London, [1918] 1 K. B. 180 ; 
87 L. J. K. B. 261 ; 118 L. T. 147 ; 34 T. L. R. 
74, C. A. 

Annotation : — Aa to (1) & (2) Refd. Parr v. Snell (1922), 91 

L. J. K. B. 865. 

Proceedings against tortfeasors other than Joint 
tortfeasors,]— /Sec Sect. 3, sub-sect, 2, C. (d), ii., 
post. 

(c) Joint and Several Parties. 

569. General rule.]— Kino v . Hoare, No. 538, 
ante. 

670. .] — Funds, subject to the trusts of a 

settlement, were invested in Exchequer bills, on 
the sale of which the proceeds were paid to the 
account of a firm of solrs., F., S., & F., at their 
bankers. The funds were afterwards advanced 
on a mtge. of house property in a new neighbour- ' 
hood, & of inadequate value. At that date there 
were no trustees of the settlement, & the mtge. 
was taken in the names of S. & two other persons 
who were then proposed, & shortly afterwards 
appointed new trustees, & never repudiated the 
transaction. S. was the member of his firm who 
acted for them in all the matters, & for the work 
which he did the firm, by arrangement, received, 
at the time when the money was advanced, pay- 
ment for their bill of costs out of the funds. The 
mtge. proved to be an insufllcient security, & in 
an action against the trustees it was held tliat they 
were jointly & severally liable to make good 
the loss sustained. The property not having been 
sold, or the trust funds replaced, beneficiaries 
sought to make the firm of solrs. liable for the loss 
of the funds on the ground of negligence, though 
S.’s partners had not had any personal knowledge 
of the property at the time when the mtge. trans- 
action was completed : — Held: (1) in all that 8. 
had done in the matter of the mtge., he acted 
within the scope of his authority as a partner, 
&; his firm must be taken to have had knowledge 
that the security was, for trustees, improper, & 
consequently, they were implicated in, & jointly 
& severally liable for the breach of trust ; &, 

further, the judgment which had been recovered 
against S., as one of the trustees, had not dis- 
charged his partners from liability ; (2) though 
there had not been an express retainer, the rela- 
tion of solr. & client might be inferred from the 
acts of the parties ; it subsisted between the 
firm & the trustees, & the firm were liable in 
damages for the negligence of 8. for failure in 
discharge of the duty which had been undertaken 
to the clients ; (3) the liability extended to the 
estate of a member of the firm since deceased. — 
Blyth V. Fladgate, Morgan v. Blyth, Smith 
V. Blyth, [1891] 1 Ch. 337 ; 60 L. J. Ch. 66 ; 63 
L. T. 646 ; 39 W. R. 422 ; 7 T. L. R. 29. 

Annotations : — Aa to (1) Refd. Mara v. Browne, [1895] 2 

Ch. 69 ; Rc Tumor, Barker v. Ivimoy, [1897] 1 Ch. 636. 

571. Judgment by confession.] — (1) The judg- 
ment-book is not evidence of the judgment entered 
therein, though the record has not been made up, & 


though the person interested in proving the judg- 
ment be no party to the action. 

Senible : (2) the person so interested may compel 
the party to enter up his judgment. 

Senible : (3) if the holder of a joint & several 
promissory note enter up judgment by cognovit 
against one of the makers, & levy part under a 
fi. fa., tliis is no discharge of the other. — Ayrey v. 
Davtsnport (1807), 2 Bos. & P. N. R. 474 ; 127 
E. R. 714. 

‘ 572. Unsatisfied judgment.]— Action on a joint 

& several promissory note. Plea ; that pltf. 
instituted proceedings against B., one of the 
makers, in a ct. in Scotland, &: obtained recovery 
& satisfaction on the note. A summons was 
I taken out to set aside or amend the plea, as 
calculated to embarrass. Deft, offered parti- 
culars. The ct. refused to make any order. 

Although the plea is very bare, when the whole 
is put in issue, deft, will be bound to prove what 
wiU be a defence, — that there was a judgment, &> 
that the judgment was satisfied (Eule, J.). — 
Lawler v. Robertson (1858), 1 F. & F. 307. 

(tZ) Alternative Parties. 
i. Actions of Contract. 

573. Principal & agent — Judgment against 
agent — Action against principal — Unsatisfied Judg- 
ment.] — The master of a vessel who as such had 
signed a bill of lading, was sued upon it to judg- 
ment ; he was afterwards arrested thereon under 
a ca. sa.y & subsequently obtained his discharge 
as a bkpt. The owner of the vessel was then sued 
in respect of the same cause of action : — Heid : 
(1) the second action was not maintainable ; the 
liability of the master of a ship acting for his 
owners, & their liability where he acts for them, 
is not different from the liabilities in ordinary 
cases of principal & agent. 

(2) Where an agent having made a contract in 
his own name has been sued on it to judgment, no 
second action is maintainable against the principal. 
— ^Priestly v. Fernie (1865), 3 II. & C. 977 ; 34 
L. J. Ex. 172 ; 13 L. T. 208 ; 11 Jiir. N. 8. 813 ; 
13 W. R. 1089 ; 2 Mar. L. C. 281 ; 159 E. K. 820. 

Annotations : — A a to {!) CSODSd. Curtis v. Williamson (1874), 
L. R. 10 Q. B. 57. As to (2) Reid. Kendall v. Hamilton 
(1879), 4 App. Cas. 504. 

Compare No. 670, post. 

574. Judgment set aside.] — 

P. had supplied goods, on K.’s order, to the 
Princess’s Theatre, for payment of which P. 
brought an action against K. & obtained judgment. 
Subsequently P., while the judgment against K. 
was still subsisting, issued a writ against H., the 
lessee of the theatre, for payment of the same 
goods. H. objected that the matter was res 
judicata. The judgment against K. was set aside 
two days before this motion in the action against 
II. came on for argument in the Divisional Ct. ; — 
Held : inasmuch as the judgment against K. had 
now been set aside, the action was rightly brought 
against H.— Partington v. Hawthorne (1888), 
.52 J. P. 807, D. C. 

575. .] — Two defts., M. 

& W., having been sued in the High Ct. for 
goods sold & delivered, judgment was entered 
against M., & the action as against W was re- 
mitted for trial to the county ct. At the trial it 


PART II. SECT. 3, SUB-SECT. 2.— 
C. (0). 

669 i. General rule .] — A judgmont 
against a contractor & his surety may 
be pleaded, as an estoppel against 
the contractor alone in an action by 
him against the other parties to the 
contract & their sureties. — S mith v. 


Strange (1884), 2 Man. L. R. 101. — 
CAN. 

PART II. SECT. 3, SUB-SECT. 2. - 
C. (d) i. 

n. Partnership .] — A Judgment re* 
covered against one or more partners 
or other joint debtore does not prevent 


pltf. from proceeding in the same 
action to Judgment against the other 
defts. — Dubber Watch Case Manu- 
facturing Co. V. Taggart (1899), 26 
A. R. 295 ; ojQfd., 30 S. C. R. 373.-^AN. 

o. Husband d: wife — Judgment 
against wife .] — ^Where a divorce suit 
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Estoppel. 


Sect. 3 . — Effect of res judicata : Svh-sect. 2, C. {d) 

i. & a. (c).] 

was found that debt was contracted by W. alone, 
& that M. had merely acted as his agent. Judg- 
ment was postponed, & the judgment against M. 
was set aside. The county ct. judge then entered 
judgment against W. -.—Held : the judgment 
against W. was wrong, as pltfs. had conclusively 
elected to enforce their remedy against M. — 
Cross & Co. v. Matthews & Wallace (1904), 
91 L. T. 500 ; 20 T. L. R. G03, D. C. 

Effect of setting aside judgment.] — Compare 
No. 546, ante. 

576. Judgment against principai — Action 

against agent— -Unsatisfied judgment.] — A person 
making a contract with an agent, who is acting 
on behalf of an undisclosed principal, cannot sue 
the agent on the contract after having obtained 
judgment upon it against the undisclosed principal, 
even though such judgment is still unsatisfied. — 
London General Omnibus Co., Ltd. v. Pope 
(1922), 38 T. L. R. 270. 

Com'pare No. 573, ante. 

577. Partnership — Dissolution — Action against 
new firm — Subsequent action against late partner.] 

— A firm of two partners dissolved ; one retired 
& the other carried on the business with a new 
partner under the same style. A customer of the 
old firm sold A delivered goods to the new firm 
after the change but without notice of it. After 
receiving notice he sued the new firm for the price 
of the goods & upon their bkptcy. proved against 
their estate ; & afterwards brought an action for 
the price against the late partner : — Held : the 
liability of the late partner was a liability by 
estoppel only not jointly with the members of 
the new linn ; the customer might at his option 
have sued the late partner or the membeis of the 
new firm but could not sue all three together ; 
having elected to sue the new firm he could not 
aftenvards sue the late partner. — Scarf v. Jardinb 
(1882), 7 App. Cas. 315 ; 51 L. J. Q. B. 612 ; 47 
L. T. 258 ; 30 W. R. 893, H. L. 

Annotations : — Folld. Fell v. Parkin (1882), 52 L. J. Q. B. 
99. Consd. Griffith v. I’ound (1890), 45 Ch. D. 553 ; Long- 
man V. Hill (1891), 7 T. L. R. 639 ; French v. Howie 
(1905), 93 L. T. 202 (Nef (1906), 95 L. T. 274). Refd. Jones 
V. Ashwin & Ivory (1883), Cab. & El. 159 ; lie Crook, Exp. 
Collins (1891 ), 66 L. T. 29 ; lie Snyder Dynamite Projectile 
Co., Skelton’s Case (1893), 68 L. T. 210 ; British Homes 
Absec. Coi-pn. V. Paterson. [1902] 2 Ch. 404; Re Law, 
Law V. Law (1901), 92 L. T. 1 ; Morel v. Westmor- 
land, [1901] A. C. 11 ; Codling r. Mowlcm (1913), 83 
L. J. K. B. 445 ; Re Gunsboiug, [1920] 2 K. B. 426 ; 
Moore v. Flanagan, [1920] 1 K. B. 919. Mentd. Re 
Davison, Ex p. Chandler (1884), 13 Q. B. D. 50 ; James 
V. Young (1884), 27 Ch. D. 652 ; Burgess v. Morton (1894), 
10 T. L. It, 339 ; Rc West Coast Gold Fields, Ex p. 
Halaman (1905), 75 L. J. Ch. 23 ; Moel Tryvan Ship Co. 

V. Weir, [1910] 2 K. B. 844 ; Willis, Faber r. Joyce (1911), 
104 L. T. 576 ; Harrisons & Crosstield v. L. & N. W. Ry., 
[1917] 2 K. B. 755 ; Bradford Old Bank v. Sutclillo, 
[1918] 2 K. B. 833 ; R. v. Paulson, [1921] 1 A. C. 271. 

578. Husband & wile — Judgment against wife 

— ^Action against husband — Unsatisfied judgment for 
debt incurred be|ore marriage.] — A judgment hav- 
ing been recovered by pltf. in an action brought 
agaimst a married woman under Married Women’s 
Property Act, 1882 (c. 75), s. 13, for a debt in- 
curred by her before marriage, but such judgment 
remaining unsatisfied because she had no separate 
estate, an action for the debt was afterwards 
brought by pltf. against the husband who had 
acquired property from his wife to an amount 
exceeding the dobt Held : (1) the judgment 

recovered against the wife was no defence to the 
action against the husband. 


(2) A husband cannot be made liable under the 
provisions of above Act, ss. 14, 16, for an ante- 
nuptial debt of the wife which accrued due against 
the wife more than six years before the commence- 
ment of the action. — Beck v. Pierce (1889), 23 
Q. B. D. 316 ; 68 L. J. Q. B. 610 ; 61 L. T. 448 ; 
54 J. P. 198 ; 38 W. R. 29 ; 5 T. L. R. 072, 0. A. 

Annokttion : — As to (1) Refd. Rc Parkin, Hill v. Schwarz, 

[1892] 3 Ch. 510. 

579. Wife with separate pro- 

perty.] — (1) The facts that a husband & his wife, 
each having property, have been living together, 
& that necessaries have been supplied for the house- 
hold on the orders of the wife, afford no evidence of 
a joint liability on the part of the husband & wife 
to pay for the necessaries so supplied. The 
presumption primd facie arises in such a case of 
an actual authority impliedly given to the wife by 
the husband to pledge his credit for necessaries 
for the household, but that presumption may be 
rebutted by proof of an arrangement under which 
a substantial allowance has been made by the 
husband to the wife for household expenses on the 
understanding that she was not to pledge his 
credit. 

(2) Where a claim was made in an action for the 
price of goods against a husband or wife alter- 
natively, & pltfs. under Ord. 14, obtained leave 
to sign, & signed judgment for the amount claimed 
against the wife, who had separate property : — 
Held : the signing of judgment against the wife 
was a conclusive election by pltfs. to rely on her 
liability, & they could not afterwards insist on the 
liability of the husband. 

(3) R. 5 of Ord. 14, does not apply where the 
right of action can only be in the alternative 
against one or other of two defts. — Morel 
Brothers & Co. v. Westmorland (Earl), [1904] 
A. C. 11 ; 73 L. J. K. B. 93 ; 89 L. T. 702 ; 62 
W. R. 353 ; 20 T. I.. R. 38, H. L. 

Annotations : — As to (1) Refd. Slater v. Parker (1908), 24 

T. L. R. 621 ; Isaacs v. Salbstcin, [1916] 2 K. B. J39 ; 

Miss Gray, Ltd. v. Cathcart (1922), 38 T. L. R. 662. 

As to (2) Apld. French v. Howie, [1906] 2 K. B. 674 ; Moore 

V. Flanagan, [1920] 1 K. B. 919. Consd. Duflner r. 

Bowycr (1924), 40 T. L. R. 700. Refd. London General 

Omnibus Co. v. Pope (1922), 38 T. L. R. 270. As to (3) 

Refd. Cross V. Matthews & Wallace (1904), 91 L. T. 500 ; 

Walton V. Topakyan, Kevorkian & Marler (1905), 53 W. R. 

657 ; Mooro v. Flanagan, [1920] 1 K. B. 919. 

580. Judgment for only part of 

claim.] — An action was brought against a husband 
& wife, who were living together, for the balance 
of an account for groceries supplied by pltf. to 
defts. upon the order of the wife. Upon an 
application for judgment under Ord. 14, against 
both defts., the husband denied all liability, while ^ 
the wife admitted indebtedness for the greater ' 
part of the claim, & in view of this admission by 
the wife the Master gave judgment against the 
wife for a part of the sum claimed, with leave to 
her to defend as to the balance & with leave to the 
husband to defend the action. Afterwards a jury 
found that there was no joint liability of husband 
& wife, & that pltf. liad given credit to the husband 
only. Judgment having been given against the 
husband for the balance of the amount : — Held : 
the taking of the judgment against the wife for 
part of the claim was an election by pltf. to accept 
the liability of the wife for the whole amount & 
prevented pltf. from afterwards proceeding against 
the husband for any part of the claim. — French 
V. Howie, [1906] 2 K. B. 674 ; 75 L. J. K. B. 980 ; 
95 L. T. 274, 0. A. 


in which the wife was i^iititjoner was 
settled without notice to her solrs , 
who thereupon brought an action 
against her in which they recovered 


judgment on which nothing was 
realised, & they afterwards applied 
for an order that the husband should 
pay them the wife’s costs : — Held : 


the judgment obtained against the 
wife was a bar to any claim against the 
husband. — S ui.lt van v. Sullivan, 
11912] 2 I. R. 116.— IR. 
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681. .] — Pltf., who was a 

milliner & dressmaker, brought an action by a 
specially indorsed writ against a husband & wife 
claiming against them jointly to recover the price 
of goods supplied to the wife. Upon an applica- 
tion under Ord. 14, r. 1, for leave to sign final 
judgment against both husband & wife for tlie 
amount claimed, the Master gave leave, & pltf. 
signed judgment against both. The husband 
alone appealed. The Judge in Chambers sot aside 
the judgment against the husband & gave him 
leave to defend. At the trial the judge found that 
there was no joint liability in the hu^and & wife, 
that the goods being primd facie necessaries for 
the wife, the husband primd facie was the principal 
& the wife the agent, & he held that pltf. had not, 
by the judgment against the wife, elected to treat 
her as principal, & was entitled to recover against 
the husband ; — Held : as the remedy was an 
alternative one, pltf., having signed judgment 
against the agent, could not afterwards recover 
judgment against the principal in respect of the 
same debt, & therefore, the husband was not 
liable. — M oore v. I^lanagan, [1920] 1 K. B. 919 ; 
89 L. J. K. B. 417 ; 122 L. T. 739, C. A. 

Annotations : — ^Expld. Parru. Snell, [1923] 1 K. B. 1. Consd. 

Duflner v. Bowror (1924), 40 T. L. 11. 700. 

.] — iS’cc, generally. Husband & Wife. 

Negotiable instruments.] — See Bilt.s of Ex- 
change, Vol. VI., p. 387, Nos. 2541, 2542. 

ii. Actions of Tort. 

582. Trover — Judgment against one tort- 
feasor — Action against another tortfeasor.] — In 

trover deft, was discharged on common bail, 
pltf. having recovered in another action of trover 
for the same goods against another person ; for 
that judgment altered the property of the goods. — 
Adams v. Broughton (1737), 2 Stra. 1078 ; Andr. 
18 ; 93 E. R. 1043. 

Annotations: — Consd. Biinsmoad v. Harrison (1871), L. R. 6 

O. P. 584. Re!d. Robinson v. Searson (1843), 6 Man. & G. 

702 ; Buokland v. Johnson (1854), 15 C. B. 145 ; Marstou 

i\ Phillips (1863), 3 Now Rop, 35. Mentd. Cooper v. 

Shophord (1846), 3 C. B. 266. 

583. .] — (1) In trover for a 

bedstead deft, pleaded a former recovery by pltf. 
for the same bedstead against C., averring that the 
conversion by C. for which that action was brought 
was a conversion not later in point of time than the 
conversion alleged against deft., & that before the 
alleged conversion, C. being possessed of the bed- 
stead, sold it to deft., who paid for it & received it 
under such sale, & that the taking under such sale 
was the conversion alleged ; — Held : this plea was 
a good answer to the action. 

(2) The damage to pltf. is the cause of the action 
& the loss of the chattel is that damage. Though 
the conversion by deft, is different from the con- 
version by 0. &; may make either the one or the 
other liable to pltf. at his election, yet satisfaction 
from one is a defence for the other (Tindal, C.J.). 
— Cooper v. Shepherd (1840), 3 0. B. 200 ; 15 


L. J. C. P. 237 ; 7 L. T. O. S. 282 ; 10 Jur. 768 ; 
136E. R. 107. 

Annotations : — As to (1) Bofd. Buckland v. Jo^son (185U» 
15 0. B. 145 ; Salmon v. Horwltz (1854), 23 L. T. O. S. 
77 ; Brlnsmead v. Harrison (1871), L. R. 6 O. P. 584. 

5 g 4 . Unsatisfied judgment.] — 

(1) Although, in an action of trover, if pltf. obtains 
satisfaction, he cannot afterwards bring trover in 
respect of the same chattel against a party to 
whom deft, has transferred it ; yet, if he has not 
obtained satisfaction, he may do so. 

(2) A. sued B. in trover for a chattel, & signed 
interlocutory judgment, but proceeded no further. 
B. then sold the chattel to 0., whereupon A. waived 
his interlocutory judgment, & brought trover 
against O. for the chattel : — Held : he had a right 
to do so. — Marston V. Phillips (1803), 3 New Rep. 
35 ; 9 L. T. 289 ; 12 W. R. 8. 

Annotation: — As to (2) Refd. Brlnsmead v, Harrison (1871), 
4ft L- J. n. P- 2K1. 


585. •] — On Sept. 20, 1917, a 

debtor transferred his assets, including certain 
furniture, to a co. formed by him. On Sept. 27 
he committed an act of bkptcy. upon which a 
petition was presented on Oct. 8, & a receving order 
was made against him on Oct. 24, followed by an 
adjudication on Dec. 12. After the date of the 
receiving order part of the furniture was sold by 
the co. to a bond fide purchaser for value without 
notice, by whom it was resold to another pur- 
chaser in the same position. On Feb. 3, 1919, the 
transfer of Sept. 20, 1917 was held to be fraudulent 
& void &; an act of bkptcy, & the co. was ordered 
to deliver to the tmstee all the property comprised 
in that sale. The value of the property having 
been found by the registrar, a further order was 
made against the co. to pay the amount of that 
value to the trustee. No payment having been 
made under that order the trustee claimed to 
recover the furniture or its value from the ulti- 
mate purchaser: — Held: (1) on the authority 
of Brinsmead v. Harrison, No. 656, ante, the 
judgment against the co. being unsatisfied, the 
trustee was not precluded from proceeding against 
the purchaser to recover the furniture ; (2) the 
title of tne trustee related back to the act of 
bkptcy. of Sept. 20, 1917, & neither the original 
nor any subsequent transferee could establish any 
title as against the trustee. — Re Gunsbourg, 
[1920] 2 K. B. 426 ; sub nom. Re Gunsbouro, 
Ex p. Trustee, 89 L. J. K. B. 725 ; sub nom. 
Re Gunsbourg, Ex p. Cook, 123 L. T. 353 ; 36 
T. L. R. 485 ; 64 Sol. Jo. 498 ; [1920] B. & C. R. 
50, O. A. 

Annotations : — As to (2) Refd. Re Wigzoll, Exp. Hart, [1921] 

2 K. B. 835 ; Re IJombrowskl, Ex p. Trustee (1923), 92 

L. J. Ch. 415. 

Proceedings against jolpt tortfeasors.] — See 

Sect. 3, sub-sect. 2, 0. {b), ii., ante. 


(e) Strangers. 

686. General rule.] — When there is no joint 
contract or relation of principal & agent, an un- 
satisfied judgment against one person for the price 


PART II. SECT. 3, SUB-SECT. 2.— 
C. (a). 

686 i. General rule .] — Throe out of 
six decree -holders sold their share ia 
the decree to A., who thereafter made 
an application to the ot. under Code 
of wvil Prooedure, s. 232. This 
application was dismissed on the 
ground that A.’s purchase was made 
oenami for some of the Jud^mient- 
debtors. In a subseciuent suit brou^rht 
by A. 8c the i>ersons who were said to 
be the real purchasers, it was con- 
tended that a s^arate suit was barred 
under Code of Civil Procedure, s. 244, 
(cl. 0 .): — Held: A. was not a party 

J. — VOL. XXI. 


to the suit in which the decree was 
passed, nor the representative of ai^ 
such party, & the suit was not barred. 
— Halodhar Shaha V. Habogobind 
Das Koiburto (1886), I. L. R. 12 
Calc. 105.— IND. 

58 $ ii. .] — An auctioneer mis- 
represented to a purchaser certain 
boffus bids as genmne, whereby the 
purchaser was induced to give an 
inflated price for a farm. Shortly 
after the sale the purchaser suspected 
the fraud & refused to complete, 
whereupon the vendor sued him for 
specific performance. The purchaser 
having no proof of the fraud entered 


into a consent settling the action by 
wliloh the price of the farm was 
reduced by £55, Sc each party bore his 
own costs of the action. The pur- 
chaser subsequently repudiated the 
consent on another ground, but took 
no further step in regard to the farm. 
He then sued i-he auctioneer in deceit, 
& the auctioneer admitted the fraudu- 
lent bids ; — Held : as the auctioneer 
was no party to the former action, the 
consent furnished no defence as regards 
him. — Ingram v. Qillbn (1910), 44 
I. L. T. 103.— IR. 

586 iii. .] — Creditors having been 

assoilzied from an action at the 
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Sect* 8. — Effect of res judicata: Sub’Sect. 2, C. (e), 
D. & Jg.] 

of goods sold is not a bar to a subsequent action 
against another person for the price of the same 
goods.— I saacs & Sons v. Saubstbin, [1916] 2 
K. B. 139 ; 85 L. J. K. B. 1433 ; 114 L. T. 924 ; 
32 T. L. B. 370 ; 60 Sol. Jo. 444, C. A. 

Where joint contract .] — See Sect. 3, sub- 

sect. 2, 0. (5), i., ante. 

Where alternative liability .] — See Sect. 3, 

sub-sect. 2, C. (d), ante. 

587. Judgment on Information for being con- 
cerned in unshipping — Subsequent information 
against another.] — One in execution upon a judg- 
ment on an information for being concerned in 
unshipping, etc., is no bar to an information 
against another for the very same thing. — ^A.-G. 
V. PoppLESTONE (1731), Bunb. 311 ; 145 E. B. 
684. 

588. Judgment in action for criminal con- 
versation with plaintilPs wife — Similar action 
against another.] — It is no bar to an action against 
A., for criminal conversation with pltf.’s wife, 
that pltf. had brought another action of the same 
kind against B., & having obtained a verdict & 
judgment, had charged B., in execution, although 
the cause of action in both suits accrued during the 
same period. — G regson v. McTaogabt (1808), 
1 Camp. 415, N. P. 

Annotation : — Befd. Stocker v. Stocker, Brice & Patterson, 

[1917] P. 204. 

589. Judgment against shipowner for not 
delivering cargo — Action against purchaser of 
cargo.] — Where the master of a ship on a voyage 
from Calcutta to London, laden with indigo, was 
obliged to put into Mauritius from unseaworthiness, 
& there abandoned ship & cargo, which were 
bond fide sold by public auction imder the orders 
of the Vice- Admiralty C't. : — Held: (1) there 
being no pressing necessity for the sale, the master 
could confer no title upon the vendee ; (2) a judlg- 
ment in tort against the owner of the vessel for 
not delivering the cargo, pursuant to the bdl of 
lading, was no bar to tl^ action ; (3) an unavailing 
demand of the proceeds in the Vice-Admiralty, 
did not prevent pltf. from recovering the full 
value of the indigo from deft. — M orris v. Kobin- 
SON (1824), 3 B. & C. 196 ; 5 Dow. & By. K. B. 
34 ; 107 E. B. 700. 

Amwiations : — As to (2) Re!d. Knlgrlit v. Leirh (1828), 1 

Moo. & P. 52S. As to (3) Ezpld. Kice t;. Reed, [1900] 

1 Q. B. 54. Refd. Valpy v. Sanders (1848), 5 C. B. 886 ; 

Brinsmead v. Harrison ( 1 87 1 ), L. R. 6 C. P. 684. Generally, 

Mentd. CammoU v. Sewell (1860), 6 Jur. N. S. 918. 

590. Judgment against former owner of pre- 
mises for paving expenses — Action for same 
expenses against tenant to succeeding owner.] — 

Metropolis Management Arndt. Act, 1862 (c. 102), 
88. 77 & 96, make certain paving expenses recover- 
able by the vestry of action from the present or 
any future owner of premises, or from any person 
who then or thereafter occupies the premises. 
The vestry had recovered a judgment against a 
former owner of certain premises in respect of such 

expenses, which remained unsatisfied : Held : 

such judgment was no bar to a subsequent action 
for the same expenses against deft., who occupied 


the premises as tenant to a succeeding owner. — 
Bermondsey Vestry v. Bamsby (1871), L. B. 6 
0. P. 247 ; 40 L. J. 0. P. 206 ; 24 L. T. 429 ; 35 
J. P. 567 ; 19 W. B. 774. 

AnnotaHons ; — ^Betd. Plmnstead Distrlot Board of Works 

V. Planet Soo. (1872), 27 L. T. 656. Mentd. Egg 

V. Blayney (1888), 69 L. T. 66. 

591. Recovery of penalty against printer & 
publisher — Illegal advertisement — Action for 
penalty against others In respect of same advertise- 
ment.] — Pltf. having already recovered judgment 
against the printer & publisher was estopped from 
suing defts — N utt v. Sol Syndicate, Ltd. 
(1902), 19 T. L. B. 27. 

592. Order for restitution of plaintiff’s goods — 
Application by police & not by plaintiff — Action 
of detinue ag^nst pawnbroker.] — Pltfs., a firm of 
jewellers, employed a traveller for the disposal 
of their g(x>ds, some of which he pawned. Upon 
his conviction for larceny before a ct. of summary 
jurisdiction, an order was made by the justices, 
not upon pltfs.’ application, under Pawnbrokers 
Act, 1872 (c. 93), s. 30, for the restitution of the 
goods to pltfs. upon the payment by them to the 
pawnbroker of the amount advanced on the goods. 
Pltfs. did not take advantage of this order, but 
brought an action of detinue against the pawn- 
broker for the return of the goods : — Held : they 
were not estopped by the order of the justices from 
so doing. — Leicester & Co. v. Cherryman, [1907] 
2 K. B. 101 ; 76 L. J. K. B. 678 ; 96 L. T. 784 ; 71 
J. P. 301 ; 23 T. L. B. 444 ; 61 Sol. Jo. 429, D. 0. 

593. Judgment against purchaser for price of 
goods — Action against forwarding agent for negli- 
gence & breach of duty — Instructions to forwarding 
agents not to deliver goods.] — Goods were delivered 
by the owners to forwarding agents to be carried 
by sea to Hull & thence forwarded to a customer in 
Manchester. When the gooda arrived at Hull the 
owners instructed the forwarding agents not to 
deliver to the customer, but the goods were never- 
theless delivered to him. The owners thereupon 
invoiced the goods to the customer & sued him 
& recovered judgment for the price of goods sold 
& delivered, & then, failing to get satisfaction, took 
proceedings in bkpey. against him : — Held : they 
could not afterwards sue the forwarding agents 
for negligence & breach of duty. — Verschures 
Creameries v. Hull & Netherlands S.S. Co., 
[1921] 2 K. B. 608 ; 91 L. J. K. B. 39 ; 126 L. T. 
165, C. A. 

D. To What Proceedings Applicable. 

Bankruptcy proceedings .] — See Bankruptcy* 
Vol. IV., pp. 132, 133, 166, Nos. 1207-1211, 1218, 
1467, 1458. 

Matrimonial causes .] — See Husband & Wipe. 

Offences against military law.] — Part HI., 
Sect. 1, sub-sect. 4, post. 

E. Convictions and Orders in Criminal and 
Quasi-Criminal Proceedings. 

Autrefois acquit & autrefois convict.] — See, 
generally. Criminal Law, Vol. XIV., pp. 338-348. 

594. Summons for assault — Dismissal — Subse- 
quent action for same assault.] — A party having 


Instance of the trustee under a d 
position omnium bonorum tor < 
penaes ; — Held : this did not bar 
action against them by the agent 
whom the expenses were incurred, 
who was not a party to the fom 
action.— Lau) LAW tJ. Blaokwo 
(1843), 16 8o. Jut. 484. — SCOT. 


p. Judgment on claim for several 
‘ claim by an individual 
to a several fishery in nou-tldai waters 


® question of publlo interest on 
which a judgment which does not work 
Is admissible jigalnst 


Q. Judgment dismissing petition for 
dissolviion of mcarriage — On ground 
of petitioner's miswnduct — HvbaeQueui 
citing another co'respondenl.j — 
At the hearing of a petition for dis- 
solution of marriage ft appeared that 


in a previous suit Instituted by petr., 
in wnioh another party had been cited 
as oo-resp., the petition bad been dls- 
missed in consequence of alleged mis- 
conduct on petr.'s part : — HM,: the 
ot. should not take oognlsanoe of what 
might have been alleged at the former 
trial, Sc, the judgment given on that 
occasion was no bar to the granting 
of a decree. — B annistbb e. Bannistbr 
(1893), 12 N. Z. L. R. 366.— N.Z. 
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been summoned before two justices, imder Offences 
Against the Person Act, 1828 (c. 81), s. 27, for an 
assault, & having appeared & pleaded not guilty, 
complainant declined to proceed, stating that ho 
meant to bring an action. The justices thereupon 
dismissed the complaint, & gave deft, a certificate 
as follows ; “ We deemed the offence not proved, 
inasmuch as complainant did not offer any evidence 
in support of the information ; & have accordingly 
dismissed the complaint ” : — Held : what passed 
before the justices constituted a “ hearing ” within 
sect. 27 ; & the certificate wfjs a complete bar to an 
action for the same assault, under sect. 28. — 
Tunnicliffe V. Tedd (1848), 6 0. B. 553 ; 17 
L. J. M. 0. 67 ; 10 L. T. O. S. 347 ; 12 J. P. 249 ; 
136 E. R. 995. 

Annotations : — Coiud. Reed Nutt (1890), 24 Q. B. D. 069. 

Mentd. Vaughton v, Bradsbaw (1860), 9 C. B. N. S. 103 ; 

Qalliard r. Laxton (1862), 2 B. & S. 363. 

595. .] — Where a summons for 

an assault is dismissed by the magistrate on one of 
the grounds mentioned in Oifences Against the 
Person Act, 1828 (c. 31), s. 27, the granting the 
certificate mentioned in that sect, is not dis- 
cretionary, or a judicial act, but is ministerial 
only ; & the certificate will be a valid bar to an 
action for ‘the assault under s. 28, although not 
applied for when the summons was heard, & not 
drawn up till after the parties had left the ct. — 
Hancock v. Somes (1859), 1 E. & E. 795 ; 28 
L. J. M. C. 190 ; 33 L. T. (>. S. 105 ; 23 J. P. 662 ; 
6 Jur. N. S. 983 ; 7 W. R. 422 ; 8 Cox, C. C. 172 ; 
120 E. R. 1108. 

Annotation : — Meutd. Costar v. Hotliorlngton (1859), 1 

E. & E, 802. 

596. ■— — .] — Pltf. laid an informa- 

tion against deft, under Offences Against the Person 
Act, 1828 (c. 31), & took out & served a summons 
requiring him to appear before the justices at 
petty sessions. Afterwards, & before the day of 
hearing, pltf. gave notice both to deft, not to 
attend & to the magistrate’s clerk that he had with- 
drawn the summons. Notwithstanding this, deft, 
appeared at the petty sessions in obedience to the 
summons & requested that pltf. might be called 
to support Ids complaint. Pltf. was called but 
did not appear ; whereupon deft, applied to the 
justices for a certificate of dismissal under sect. 27 
of above Act, which provides that “ if the justices 
on the liearing of any case of assault shall deem 
the offence not proven, or the assault to have 
been justified, or so trifling as not to merit 
punishment, they shall forthwith make out a 
certificate stating such dismissal, & shall deliver 
it to deft.” The justices gave a certificate reciting 
the circumstances & stating that they dismissed 
the complaint : — Held : the certificate operated 
as a bar to pltf.’s right of action for the same assault 


under above statute. — ^Vaughton v. Bradshaw 
(1860), 9 C. B. N. S. 103 ; 7 Jur. N. S. 468 ; 142 
E. R. 40 ; sub nom. Bradshaw v. Vaughton, 
30 L. J. O. P. 93 ; 3 L. T. 373 ; 25 J. P. 102 ; 9 
W. R. 120. 

Annotations : — Consd. Maspor v. Brown (1876), 45 L. J. Q. B. 

203 ; Rood v. Nutt (1890), 24 Q. B. D. 669. 

597. No hearing of summons on 

merits.] — Reed v. Nutt, No. 633, post, 

698. Conviction — Subsequent action lor 

same assault.] — Deft, was convicted on indictment 
of unlawfully wounding pltf., & was thereupon 
sentenced to be imprisoned, & also to pay a 
sum of money to pltf., the then prosecutor of 
the indictment, for his reasonable & necessary 
costs of the prosecution, & a moderate allowance 
for his loss of time, under Offences Against the 
Person Act, 1861 (c. 100), ss. 74 & 75 : — Held : 
this was no bar to a subsequent action in which 
pltf. sued deft, for damages for bodily suffering, 
permanent injury, & medical expenses, incurred 
through the same assault. — Lowe v. Horwartu 
(1865), 13 L. T. 297 ; 29 J. P. 792. 

599. .] — Offences Against the 

Person Act, 1861 (c. 100), s. 45, renders a con- 
viction before two justices of an assault, & payment 
of the fine imposed by them, a release “ from all 
further or other proceedings, civil or criminal, for 
the same cause.” : — Hsld : these words included all 
proceedings against deft, arising out of the same 
assault, whether taken by prosecutor or by any 
other person consequentially aggrieved thereby. — 
Master v. Brown (1876), 1 0. P. D. 97 ; 45 
L. J. Q. B. 203 ; 34 L. T. 254 ; 40 J. P. 266 ; 24 
W. R. 369. 

Annotations : — Folld. Holden v. King (1876), 46 L. J. Q. B. 

75. Eefd. Dyer v. Monday (1895), 72 L. T. 448. 

600. For common assault — Subse- 

quent action for damages for aggravated assault.] — 
Deft, was summoned before justices for assaulting 
& beating pltf.’s wife, & was duly convicted & 
punished. Pltf. subsequently brought an action 
against deft., claiming damages for an aggravated 
assault on his wife : — Held : the action was barred 
by Offences Against the Person Act, 1861 (c. 100), 
8. 45, as the justices could deal, & must bo taken 
to have dealt with the case, not only under sect. 42 
of the Act, but also under sect. 43 which refers to 
aggravated assaults. — Holden v. King (1876), 46 
L. J. Q. B. 75 ; 35 L. T. 479 ; 41 J. P. 25 ; 25 
W. R. 62. 

Annotations : — Refd. Crocker v. Raymond (1886), 3 T. L. R. 

181. Mentd. Dyer v, Monday (1895), 72 L. T. 448. 

601. Refusal of Justices to order payment of 
money — Under order made under Poor Law Pay- 
ment of Debts Act, 1859 (c. 49) — Subsequent pro- 
ceedings to enforce order.] — Sect. 6 of above Act 
is retrospective in its operation. The guardians 
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698 i. Summons for assault — Convic- 
tion— Subsequent action for same assault.] 
— ^An order oJ Justloee that dolt, shonld 
enter into a rooognlsanoe to keep the 
peace towards complainant on a com- 
plaint of an assault is not a bar in a 
oivil action by the complainant as 
pltf. for damages for the same assault. 
— ^Murray v. Fitzpatrick (1914), 48 
I. L. T. Jo. 306.— IR. 


59811. .] — ^Wilson r. 

Bknnbtt (1903), 6 F. (Ct. of Sess.) 
269 ; 41 So. L. R. 216 ; 11 S. L. T. 
680,~^800T. 

r. iHsmissal of summons — No cer- 
tificate flrronfcd.]— If in a summary 
proceeding the magistrate dismiss the 
case are Itnus Sc mark the summons 
** dismissed " that is a bar to further 
prosecution for the same offence not 
withstanding that no certiffoate of 


dismissal imder 11 & 12 Viot. c. 43 
has been granted. The magistrate 
is not bound to grant such oertlfloate 
unless the case has been decided on 
Its merits, but the dlsiulssal of a ease 
on a point of law deciding that deft, 
has in law committed no offence, is 
an adjudication on the merits Sc not 
in the nature of a nonsuit. — Lbnthall 
V. Gazzard (1895), 16 N, S. W. L. R, 
22 ; 11 N. S. W. W. N, 118.— AUS. 

8. .] — Upon the hearing 

before a ct. of petty sessions of a com- 
plaint, oompiainant failed to appear, 
whereupon the oom plaint was dis- 
missed. Subsequently oompiainant 
brought an action against deft, for the 
same subjeot-matter : — Held : there 
being no adjudication upon the merits, 
it was necessary, in order to constitute 
the dismissal of the complaint a bar 
to the action under Justices Act, 1890, 


s. 77 (17), that a certificate of dismissal 
should be produced. — F oreman v. 
McNamara (1897), 23 V. L. R. 501. — 
AUS. 


». — ^ — ‘.J — • iuo mogisirabe 

after hearing a case under Dcmrted 
Wives Sc Children Act, endorsed the 
papers “ no order made " : — Held : 
mekking no order was equivalent to 
a dismiSBal, Sc though no oertlfloate 
was given, oompiainant could not 
again proceed for the same cause of 
complaint . — Ex p. Toomby (1901). 
I 8. R. N. S. W. 24.— AUS. 


a. WUhdraujal of first information 
— Whether bar to second in/ormofim 
— lAcensing offence.] — A lioensed 
publican was charged imder Liquor 
Act, B, 57, with allowing liquor to be 
oonsnmed by Y. on his premises on 
Sunday. The information was with- 
drawn Sc another laid oharsdng him 

Q 2 . 
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. 3. — Effect of res judicata : Sub-sect. 2, E. 
iSeirf. 4; Sub-sect, 1.] 

of the London Union made an order on one of the 
parishes comprised therein for payment of a sum 
which included a balance due from the parish at 
the preceding half-year, which balance was made 
up of the accumulated b^ances pf several successive 
years : — Held : (1) the order was rendered invalid 
by above sect. ; (2) a refusal of justices to order 
ayment of money under such an order was no 
ar to future proceedings to enforce it ; (3) such 
refusal was a ground of appeal to one of the superior 
cts. under Summary Jurisdiction Act, 1857 
(c. 43). — London Union Guardians v. Acocks 
(1860), 8 C. B. N. S. 760 ; 24 J. P. 502 ; 8 W. R. 
608 ; 141 E. R. 1364. 

Annotations: — As to (1) Refd. Saul r. WJgton li. S. A. & 
Bowness-on-Solway Cliurchwardons & Ovorsoors (1886), 
56 L. T. 438 ; Calstor Union Qrdns. v. North Kolsey 
Oversoei's (1890), 59 L. J. M. C. 102. As to (3) R6ia. 
Townsend r. Road (186i), 10 C. B. N. S. 308. 

602. Application under Metropolitan Police 
Courts Act, 1839 (c. 71) for delivery up of goods — 
Refusal of order — Subsequent action for trover.] — 

A person who has applied to a magistrate within 
Metropolitan Police District for an order under 
sect. 40 of above Act, for the delivery up of goods 
not exceeding £15 in value, which order is, after 
inquiry, refused, is not precluded, by having taken 
these proceedings, from bringing an action of 
trover for the goods. — Dover v. Child (1876), 
1 Ex. D. 172 ; 45 L. J. Q. B. 462 ; 34 L. T. 737; 
40 J. P. 296 ; 24 W. R. 537. 

Annotations Re!d. Leicester v. Cherry man (1907), 96 
L. T. 784. Mentd. R. v. Slade (1888), 21 Q. B. D. 433. 

603. Order made — Subsequent action for 

damages for detention.] — A magistrate’s order, 
under sect. 40 of above Act, for the delivery of 
goods detained is no bar to an action for special 
damage arising out of the same detention. — 
Midland Ry. Co. v. Martin & Co., [1893] 2 
Q. B. 172; 02 L. .1. Q. B. 517 ; 69 L. T. 353; 58 
J. P. 39 ; 17 Cox, C. C. 687 ; 5 R. 480 ; sub nom. 
Martin & Co. v. Midi.and Ry. Co., 9 T. L. R. 
514, D. C. 

Annotations : — Refd. Leicester v. Cherry man (1907), 76 
L. J. K. B. 678 ; Goldrei, Foucard v. Sinclair & Russian 
Chamber of Commerce in London, [1918] 1 K. B. 180. 

604. Award of compensation by magistrate 
under Metropolitan Hackney Carriages Act, 1843 
(c. 86) — Against driver of vehicle for furious driving 
— Subsequent action for damages against driver’s 
employers.] — An award of compensation by a 
magistrate against the driver of a hackney or 
metropolitan stage carriage upon an information 
for furious driving under sect. 28 of above Act, is 


a bar to a subsequent action against such driver’s 
employers by the party injured in respect of his 
injuries. If the party injured accept-s such com- 
pensation he is barred from further proceedings 
even where he did not lay the information or, in 
the first instance, request the magistrate to award 
compensation. — Wright v. London General 
Omnibus Co. (1877), 2 Q. B. D. 271 ; 46 L. J. Q. B. 
429 ; 36 L. T. 590 ; 41 J. P. 486 ; 25 W. R. 647. 

Annotations : — Distd. Vallanoe v. Falle (1884), 53 L. J. Q. B. 

459. Folld. Birmingham Corpn. v. AUsopp (1918), 88 

L. J. K. B. 549. 

605. Dismissal of summons for exposing food 
unfit for human food — Subsequent summons for 
same offence.] — B. was charged with exposing on 
his premises certain meat unfit for human food, 
& the summons was dismissed on proof that he 
was not aware of the meat being there, as what 
occurred was done during his absence. A second 
summons charging the same facts, & offence, was 
heard, & B. was convicted, though he produced 
a certificate of dismissal of the previous summons : 
— Held : as B. might have been convicted of the 
same offence under the first summons, the second 
charge & conviction were bad, & conviction quashed 
accordingly.— R. v. Blount (1879), 43 J. P. 383, 
D. O. 

606. Acquittal on charge of night poaching — 
Subsequent summons for same offence.] — L. was 

charged with night poacliing under Night Poaching 
Act, 1828 (c. 69), &, in the course of cross-examina- 
tion of prosecutor’s witnesses, the justices con- 
sidered he had been illegally arrested, & discharged 
him. L. was again summoned for the same offence 
on the same facts, when the justices held that 
they had no jurisdiction, as the former discharge 
was res judicata : — Held : the justices were right, 
& moreover that they had heard the case on the 
second occasion also. — R. v. Brakenridge (1884), 
48 J. P. 293, D. C. 

607. Acquittal on charge of trespassing in 
pursuit of game — Subsequent charge of using dog 
for taking game without licence.] — On Mar. 5, 

B. was charged imder Game Act, 1831 (c. 32), s. 30, 
with trespass in pursuit of game, but acquitted 
for want of corroboration of a witness. On 
May 14, B. was charged under sect. 23, with 
unlawfully using a dog for taking game, he having 
no licence. The facts were precisely the same, 
but on second occasion the witness was corro- 
borated, & the justices were satisfied, but B. was 
discharged on the ground of res judicata : — Held : 
the justices were wrong, & there was no resj udicaiay 
as the offences wore not inconsistent. — Bollard 
V. Spring (1887), 51 J. P. 501, 1). C. 


under sect. 64 (3) with being th< 
licensee of promises on which Y. wai 
found when they should not be opei 
for the sale of liquors. The evident 
given on the second charge was th< 
same on which the first was founded 
Held : the withdrawal of the firs 
information was no bar to the con 
vlction of appet. on the second, 8 
the evidence necessary to support th 
conviction on the second charge woub 
not have been sufllclent to procure i 
conviction on the first . — Ex p. Mekb 
( 1913), 13 8. R. N. 8. W. 453 ; 3 
N. 8. W. W. N. lll.~AUS. 


b. Desertion .] — A com- 

E laint was made by a wife against 
or husband for leaving her without 
means of support. At the close of 
complainant’s case application for 
a dismissal was made, on the ground 
that there was no evidence that 
complainant was left without means 
of support, & the magistrate refused 
to make any order on the complaint. 
A second complaint was made by com- 


plainant, charging her husband with 
leaving her without means of support, 
on a day subsequent to the hearing of 
the first complaint. The cose camo 
on before another magistrate. His 
attention was directed to the previous 
case, &, by consent, he read the 
depositions & record in tho case, & 
he declined to hear the sodond com- 
plaint on the groimd that tho matter 
was res judicata : — Held : tho case 
should be remitted to the magistrate, 
with a direction to hear & determine. — 
R. V. Biusbane Police Magistrate, 
ix p. Jeffs, [1915] St. R. Qd. 69. 
AU^ 

' .] — Tho rule of 

res judicata does not apply to a sub- 
sequent application by a wife against 
her husband for a maintenanoe order, 
a previous application having been 

[1920] V. L. ILllSgT-^AUS. 

d. Action for damages — Acquittal for 
offence — Whether bar to action,] 


— Pltfs. trustees of a common, pro- 
socutod deft, for rescue of horses seized 
for the purpose of being Impoimded. 
The complaint was dismissed. Pltfs. 
then brought an action for rescue Sc 
trespass : — Held : the cause of action 
was res judicata. — Barclay v. Whyte 
Tk Hong (1882), 3 N.S. W. L. R. 119. 
— AUS. 

-.] — A workman 
having taken proceedings imdor 
Masters & Servants Act, 1895, in a 
police ot. against tho agent of his 
alleged employer for wages claimed to 
bo due to him by the employer. Sc 
having failed, thereupon sued the 
employer for a sum whloh it appeared 
by his admissions was the same sum 
which he had claimed in the polioe 
ot. : — Held : the claim was res juaicaia, 
— South British Fire & Marine 
Insurance Oo. v. Aokhoonzada 
(1909), 11 W. A. L. R. 47.— AUS. 

.] — A proceed- 
ing imder Masters He Servants 



Part II. — ^Estoppel by Matter of Record 


229 


608. Refusal to order restitution of stolen goods 
under Pawnbroker's Act, 1872 (c. 93)— Subsequent 
application against pawnbroker under Metropolitan 
Police Courts Act, 1839 (c. 71).]— The refusal of 
the ct., before which a thief lias been convicted, 
to make an order for restitution of pawned stolen 
goods under sect. 30 of 1872 Act, is no bar to the 
exercise in the metropolis of the summary juris- 
diction under sect. 40 of 1839 Act. — Ex p. Davison 
(1890), 00 J. P. 808 ; 13 T. L. K. 93, D. C. 
Annotation: — Befd. Leicester r. Chorryman (1907), 96 

L. T. 784. 

609. Dismissal of summons under Public Health 
(Building in Streets) Act, 1888 (c. 52) — Subsequent 
summons on same facts — First summons dismissed 
because justices equally divided.] — K. v. Hastings 
JJ., Exp. Kinnis (1897), 01 J. P. Jo. 740, D. C. ; 
subsequent proceedings^ sub nom. Kinnis v . Graves 
(1898), 07 L. J. Q. B. 583, D. C. 

610. .] — A. was summoned for 

an olfence, under sect. 3 of above Act, in building 
a house, the front wall of which projected beyond 
the building line. At the hearing the justices were 
equally divided in opinion, & on the advice of 
their clerk the chairman dismissed the information. 
A second information was subsequently laid in 
precisely the same terms, save that the period for 
which penalties were claimed was different from 
that in the first. The justices convicted : — Held : 
(1) the dismissal of the first information was a 
good dismissal, although the justices were equally 
divided j (2) such dismissal decided that the 
erection of the house was not an offence under 
sect. 3, & the continuing of that erection could 
therefore not be an olfence. — Kinnis v . Oramss 
(1898), 07 L. J. Q. B. 583 ; 78 L. T. 502 ; 40 W. K. 
480 ; 42 Sol. Jo. 512 ; 19 Cox, C. C. 12, 1). C. ; 
previous proceedings^ siii> nom. 11. v. Hastings JJ., 
Ex p. Kinnis (1897), 01 J. P. Jo. 740, D. 0. 

Annotation ; — Generally, Mentd. Bugg v. Colquhoun, flOOlJ 

1 K. B.651. 

611. First summons dismissed on 

technical objection.] — An urban district council 
served a summons on J. under sect. 3 of above Act. 
No previous notice had been given to J. by the 
urban authority as required by the section, & the 


stipendiary magistrate dismissed the summons 
upon the ground that it was defective in that 
no offence to which a penalty was attached was 
set out. Notice was then served on J., & a second 
summons taken out, under which the magistrate 
convicted. J. appealed upon the plea that, as the 
first summons had been dismissed, the ^matter was 
res judicata : — Held : as the matter had not been 
decided at all on the first summons, it was not res 
judicata, & therefore the magistrate was entitled 
to convict. — Jenkins v . Merthyr Tydvil Urban 
District Council (1899), 80 L. T. 600, D. 0. 

612. Dismissal of summons for deviating from 
building plan — Subsequent summons for similar 
deviations.] — ilesp., the owner of a building estate, 
deposited a specimen plan in accordance with the 
byelaws of certain types of houses intended to be 
erected. Subsequently resp. was summoned for 
deviating from such plan in regard to one of the 
houses in four respects. The justices dismissed 
the summons on the ground that these were not 
substantial deviations from the plan deposited 
by resp. Subsequently resp. was summoned for 
deviation from the deposited specimen plan in 
regard to two other houses in the same row, on 
the ground as found by the justices of similar 
deviations. The justices dismissed the summons 
on the ground that the matter was res judimta : — 
Held : the justices were bound to hear the summons 
on its merits, & the matter was not res judicata. — 
Balby-with-Hextthorpe District Council v . 
Millard (1903), 68 J. P. 81 ; 2 L. G. R. 330, D. C. 

Amilation summons — Several applications.] — 
See BASTAitDY, Vol. III., pp. 389, 390, 398-400, 
I Nos. 275, 281-288, 331-335. 

Issue of several summonses.] — See Bas- 
tardy, Vol. III., pp. 391, 392, 401, Nos. 293-298, 
347. 


Sect. 4.— MATTERS PRECLUDING ESTOPPEL. 

Sub-sect. 1. — Fraud or Collusion. 

613. General rule.] — Style v . Martin, No. 331, 
ante. 


Ordinauco, before a magistrate, to 
recover damages for the wrongful 
dismissal of pltf. from the service of 
deft., having been dismissed by the 
magistrate, pltf. souglit to recover 
damages for the same dismissal : — 
Held : deft, was entitled to succeed 
upon the defence of res judicata. — 
Chekaluk V. Websteu (1912), 21 
W. L. R. 159 ; 7 D. L. K. 866.— CAN. 

g. .] — Where a 

magistrate has dismissed a complaint 
made under Impounding Act, 1908, 
BS. 9 & 10, asidng for damages for 
illegal imponiiding of cattle the person 
complaining is estopped, on the ground 
of res judicata, irom suing civilly 
for such damages. — Banks v . Wilson 
(1910), 29 N. Z. L. R. 832.— N.Z. 

h. Summons for impouruling sheep 
~ -Conviction — SubscQucni action for 
damages.] — Justices convicted P. on 
a summons by C. for having im- 
pounded C.’s sheep In a pound which 
was not the nearest pound to the place 
where tho sheep were foimd tres- 
passing : — Held : tho oonvictlon was 
not a bar to a civil action for injury 
which the sheep sustained in being 
driven to a more distant pound. — 
Carroll v . Parks (1913), 47 I. L. T. 88. 
— IR. 

k. Summons for breach of peace — 
Conviction — Subsequent action by de- 
fendant for assault dt illegal arrest .] — 
A person who had been oonvioted on 
a summary complaint of breach of the 
peace brought an action of damages 


for assault & illogal arrest alleging that 
the railway constables who made tho 
arrest had, in doing so, assaulted him 
& further, that they had acted Illegally 
& oppressively in arresting him they 
having no warrant to annst him, & 
ho botug a cabman whoso name & 
number they could have taken : — 
Held : tho conviction did not bar 
piu'buor from proceeding with tho 
action, — ^W ood v. North British Ry. 
Co. (1899), 1 F. (Ct. of Sess.) 562 ; 36 
So. L. R. 407 ; 6 S. L. T. 323.— SCOT. 

1. Summons for wages — Acquittal — 
Subsequent action for wage.] — Where 
criminal proceedings for recovery of 
wages by a servant against his master 
had boon dismissed on the gromid that 
tho master had been furnished with 
no statement of account, & tho 
servant thereafter had instituted an 
action for the recovery of tho samo 
wages ; — Held : a plea of res judicata 
was bad. — Schlawlis v. Missewitz 
(1901), T. S. 174.— S. AF. 

PART II. SECT. 4, SUB-SECT. 1. 

613 i. General rule.] — As between 
larties to the Judgment, plea of res 
udicata is not conclusive in a case of 
fraud properly allogod &, if necessary, 
proved. — Spibbs v . R. (1896), 4 

B. C. R. 388.— CAN. 

613 ii. .1 — When a claim is once 

compromised, & a new contract entered 
into, the promlser is estopped from 
pleading Illegality or absence of con- 
sideration for tho now contract, tho 


real consideiation for it being the 
withdrawal of tho claim itself. Irre- 
spective of tho possibility of its being 
prosecuted to a successful issue. The 
new contract can only he questioned 
on tho ground of fraud, such as want 
of good faith in making tho claim 
compromised. — VARAJLiL ShivlXl v. 
DAI.SUKH VakajlAl (1875), 12 Bom. 
196.— IND. 

613 iii. .] — Where a decree has 

been obtained by tho fraud & collusion 
of both the parties to the suit, it is bind- 
ing upon tho parties. It is also binding 
upon tho privies of tho parties, except 
probably whore tho collusive fraud 
has been on a provision of tho law 
enacted for tho benefit of such privies. 
But persons represented by, but not 
claiming through, tho parties to tho 
suit may, in any subsequent proceeding, 
whether os pltf. or deft., treat the 
previous Judgment so obtained by 
fi-aud & collusion as a mere nullity, 
provided tho fraud & collusion bo 
clearly established. The samo rule 
applies with regard to strangers where 
tho previous Judgment is a judgment 
in rem . — Ahmbdbhoy Hubibhoy r. 
Vulleebhoy Cassumbhoy (1882), 
I. L. R. 6 Bom. 703.— IND. 

618 iv. .] — ^A. mtged. certain 

property to B., who instituted a suit on 
his mtge. Sc obtained a decree therein. 
Subsequently to such decree, A. sold 
tho property to a third party, C. B. 
having attempted to execute his decree 
agahm the property in the hands of C. 
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Sect, 4. — Matter 8 precluding estoppel : Sub-sects, 1, 

2 < fc3.] 

.] — On suggestion of a gross fraud, 

the ct. will, upon an original bill, overrule a plea 
of a decree, & a report made & confirmed thereon, 
if the suggestion of fraud be not denied. — Loyd v. 
Mansell (1722), 2 P. Wms. 73 ; 24 E. R. 645, 
L. C. 

Annotations: — Consd. Manaton v. Molesworth, Wortley 

V. Molesworth (1757), 1 Eden, 19. Befd. Palmor t>. 

M\iro (1773), 2 Dick. 489 ; Henderson v. Cook (1858), 

4 Drew. 306. 

615. Judgment obtained by collusion.] — 

Kingston’s (Duchess) Case, No. 213, ante. 

616. .] — (1) Though tlm Ct. of Ch. 

cannot review or correct a decree of the Ct. of 
Exch., yet where such decree has been obtained 
coUusively & fraudulently, a party whose interests 
are affected by it, may raise, in the Ct. of Ch., 
cither as actor or defender, a question as to its 
validity. 

(2) Where sales of estates had fraudulently 
taken place under decrees of the Ct. of Exch. in 
Ireland, obtained by collusion between the tenant 
for life, mtgce., the person in whose favour a 
charge had been created, & the purchaser, & where 
the interests of the tenant in remainder had not 
been protected in such suits, the Ct. of Oh. in 
Ireland, on his coming into possession, granted him 
relief on a bill filed to redeem. That decree was 
affirmed by the Lords. The fraudulent sales had 
been made by the first tenant for life ; Ms son died 
in his lifetime ; the tenancy for life continued to 
exist for above 35 years after these fraudulent 
sales. On the tenant in remainder becoming 
entitled, he filed a bill to redeem : — jkeld : he was 
not barred by the lapse of time. — Bandon (Earl) 
V. Becher (1835), 3 Cl. & Fin. 479 ; 9 Bli. N. S. 
532 ; 0 E. II. 1517, H. L. 

Annotations A 8 to (1) Re!d. U. v. Saddlers’ Co. (1863)» 

10 H. L. Cas. 404 ; Ellis v, M’Henry (1871), L. 11. 6 C. P. 
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617. — I .] — (1) Where a judgment has 

been obtained by fraud, & more especially by the 
collusion of both parties, such judgment, although 
confinned by the House of Lords, may, even in an 
inferior tribunal, be treated at a nullity. 

(2) But the allegations of fraud <& collusion 
must be specific, pointed, & relevant ; otherwise 
they cannot be admitted to proof. 


(3) To set aside a judgment had by fraud, the 
proper course, when such judgment has been con- 
firmed by the House of Lords, is to apply to the 
House for direction. Hence it is wrong to ask the 
ct. below, upon proof of the fraud or collusion, to 
set aside a judgment confirmed by the House. 

(4) Qu. : whether the House in such a case can 
direct an issue. — Shbddbn v, Patrick (1854), 
23 L. T. O. S. 194 ; 1 Macq. 685, H. L. 
Annotations: — Aa to (1) Reid. Redden v. Patrick CB60), 

2 Sw. & Tr. 170 ; R. u. Saddlers’ Co. (1863), 10 H. L. Cas. 

404. Otnerally, Mentd. lie Wright's Trust (1856), 2 

K. Sc J. 695 ; Edwards r. Kilkenny & G. S. & W. Ry. 

(1857), 2 O. B. N. S. 397 ; Shedden v. Patrick & A.-G. 

(1869), L. R. 1 So. Sc Div, 470 ; Re Goodman’s Trusts 

(1881), 17 Ch. D. 266 ; Re Grove, Vanoher v. Treasury 

Solicitor (1888), 40 Oh. D. 216. 

618. .] — So much does the law of England 

abhor fraud that even the maxim that you can 
never aver against the record is not allowed to 
prevail if fraud can be shown (Pollock, C.B.). — 
Rogers v. Hadley (1863), 2 H. & 0. 227 ; 32 
L. J. Ex. 241 ; 9 L. T. 292 ; 9 Jur. N. S. 898 ; 11 
W. R. 1074 ; 159 E. R. 91. 

Annotations: — Mentd. Bolokow v, Seymour (1864), 17 

O. B. N. S. 106; Kompson v. Boyle (1865), 3 H. & C. 

763 ; Clavor v. Kirkman (1875), 33 L. T. 672. 

619. Judgment in action In which party 

both plaintiff & defendant.] — Lefts, pleaded in bar 
to an action to recover a penalty for breach of 
21 Geo. 3, c. 40, a judgment in favour of a third 
party for the same penalty. That judgment was 
obtained in an action which was commenced in the 
name of R., with his consent, while pltf.’s action 
was pending, & was carried through to judgment 
by the intervention of a solr. employed by defts. & 
without the interference of R. ; it was commenced 
for the protection of defts. from any action brought 
or to be brought in respect of the penalty claimed 
in it ; Sc also for the purpose of taking the Home 
Secretary’s opinion whether he would remit the 
penalty : — Held : the judgment recovered was no 
bar to an action for the same offence by a different 
pltf., on the grounds that the judgment had been 
recovered in an action in which present defts, 
were, in truth, both pltfs. & defts., & that the 
judgment had been obtained by covin Sc collusion . 
— Oirdlestone V. Brighton Aquarium Co. 
(1879), 4 Ex. D. 107 ; 48 L. J. Q. B. 373 ; 40 
L. T. 473 ; 43 J. P. 428 ; 27 W. R. 523, C. A, 

AnnotaiiOTis : — Coiud. Forbes v. Samuel, [1913] 3 K. B. 

706. Mentd. Todd v. Robinson (1884), 50 h, T 298. 

618 X. .] — In tho case ot ^ 

contract where both the parties were 
in pari delicto pltf. was not entitled 
to estop deft, from showing the 
illegality of his title. — S hridhaii Bal- 
KRISHNA V. BABAJI MULA (1914), 
I. L. R. 38 Bom. 709.— IND. 

613x1. .] — A prior judgment can- 
not be upset on a more general allega- 
tion of fraud or coUvision ; it must bo 
shown how, when, where & in what way 
the fraud was committed. — N anda 
Kumar Howladar v. Ram Jiban 
Howladar (1914), 1. L. R. 41 Oalo. 
990.— IND. 

m. Mortgage obtained by fraud .] — 
In ejectment pltf. claimed under a 
mtgo. made by deft. Sc deft, under a 
deed from pltf., the mtge. having 
been given to secure part of the pur- 
chase-money. Deft, proved a judg- 
ment in an action of covenant brougnt 
by pltf. against deft, on this mt^. to 
recover the money secured thereby, in 
which deft, pleaded that the mtge. 
had been obtained by fraud. Sc judg- 
ment was given in his favour on that 
issue : — ifetd ; deft, could not set 
up the judgment as a defence to this 
action not having placed pltf. in statu 
QUO by restoring to him possession ot 
tho premises. — P ubbtidli. v. Bohan 
(187J0. 23 0, P. 175.— CAN. 


the latter instituted a suit against A. 
Sc B. for tho purpose of having it 
declared that tho property was not 
liable to satisfy the decree because the 
mtge. transaction was a fraudulent 
one & tho decree had been obtained 
by fraud Sc collusion. In such suit 
B. contended that C., having purchased 
subseQuently to the decree, was 
absolutely bound by it : — Held : it 
was perfectly open to C. to prove 
txxAt tu© d6croe hcul been obtained by 
fraud & collusion. — Nilmony Mook- 
HOPADHYA AiMUNIBSA BiBEE (1886), 
I. L. R. 12 Calc. 156. — IND. 

proceed- 
ing is never disabled from showing that 
a jud^ont or order has been obtained 
by the adverse party by fi-aud.— 
^NOHHAB.^ V. Kalidas (1895), 
I. L. R. 19 Bora. 821. — IND. 

r— L alv. Dhapo 
(1902), 1. L. K. 24 All. 242. — IND. 

- — Where by means of a 

fraud practised on the ct. the owner of 
coiMderable property, both movable 
Sc immovable, caused a decree to be 
passed against himself os deft, in a 
coU^ve suit upholding a fictitious 
uxigf-nam^, by which it was intended 
M ue up me property in perpetuity for 
the ^ueflt of the direct descendants 
of the waqf to tho oxoluslon of his 


collateral heirs : — Held : a ot. which 
was otherwise competent to entertain 
the suit had jurisdiction, on tho finding 
that it had boon obtained by moans 
of fraud, to treat the previous decree 
as a nullity, & pltfs. were not pre- 
vented from setting up the plea that 
the previous decree had been obtained 
by fraud by the fact that the person, 
who practised such fraud, was their 

S redecossor in title. — Babkat-un- 
I88A V. Fazl Haq (1904), I. L. R. 
26 All. 272.— IND. 


613 viii. 


-.] — Min ALAI. Shadiram 


V. Kharsetji (1906), I. L. K. 30 Bom. 
395.— IND. 


613 ix. 


-.] — ^Whon tho decree of 


a ct. has boon passed upholding a 
certain transaction between the parties 
to a suit, neither pltf. nor deft, will 
bo allowed afterwards to say that the 
d<Joroe was the result of a collusive 
arrangement arrived at by them in 
order to carry out a schomo of fraud 
& that it should therefore be treated 
as a nullity, & the state of things, 
which existed previously to the passing 
of such decree, be restored. Tho 
decree is regarded as a subsisting St 
efleotual decree so that the question 
covered by it is treated as res Judicata. 
— Kondbti Kama Row e. Nukamma 
(1908), I. L. R. 81 Mad. 485.— IND. 
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Part II . — ^Estoppel by Matter of Eecord. 


Judgments of courts not of record .] — See Part 
111., Sect. 1, vost. 

Foreign Judgments.] — See Conflict of Laws, 
Vol. XI., pp. 466, 457. 

Action to set aside Judgments obtained by fraud.] 

— See Judgments. 


Sub-sect. 2. — Mistake. 

620. In recitals of Judgment.] — Upon a re- 
hearing a party is not bound by untrue recitals, 
inserted by ii^take in the former decree. — 
Sheehy V. Muskerry (Lord) (1839), 7 Cl. & Fin. 
1 ; Macl. & Rob. 493 ; 7 E. R. 965, H. L. 
Annotations : — Mentd. Sheehy v. Muskerry (1848), 1 H. L. 

Oas. 676 ; King v. Bird (1909), 100 L. T. 478. 

621. As to agreement approved by Judg- 

ment.] — An agreement was entered into between 
deft. & the trustee of a bkpt. for the purchase of the 
property of the bkpt. at a price which woidd pay 
the creditors 15s. in the pound, on the condition 
that the bkptcy. should be annulled. The agree- 
ment was accepted by the statutory majority of 
the creditors, but the resolution accepting it 
contained a provision that deft, should enter into 
a bond to secure the purchase-money. The agree- 
ment was approved by the ct. ; the order approv- 
ing it contained no reference to the clause with 
respect to the bond. In an action for specific 
performance by the trustee against deft. : — Held : 
(1) the agreement was entered into subject to the 
approval of the ct. ; (2) the acceptance of the 
agreement by the creditors was a condition pre- 
cedent to obtaining the approval of the ct. ; (3) the 
agreement accepted by the creditors provided that 
deft, should give a bond ; (4) that was the agree- 
ment approved by the ct., & the agreement between 
deft. & the trustees had not been approved by the 
ct., & could not be enforced ; (6) deft, was not 
estopped by the order approving the agreement 
from proving that the agreement sought to be 
enforced was not the agreement approved by the 
ct. — Lucas v, Martin (1888), 37 Ch. D. 597 ; 67 
L. J. Ch. 261 ; 68 L. T. 862 ; 30 W. R. 627, C. A. 

622. In Judgment roll — As to findings of Jury.] 
— Want v. Moss, No. 326, ante. 

Judgments of courts not of record .] — See Part 
III., Sect. 1, post. 

Setting aside Judgments on ground of mistake.] — 

See Judgments. 


SuB-SBOT. 3 . — Lack of Jurisdiction. 

623. General rule.] — The local Ordinances 4 
of 1889 & 11 of 1891, not having the effect of 
erecting the stipendiary magistrate into a tribunal 
competent to decide title : — Held : in an action 
by the Crown to try title, that an order of the 
Supreme Ct. quashing such magistrate’s conviction 
of defts. for trespass on the lands in suit would not 
sustain a plea of res jvdicata. Such magistrate 
had no jurisdiction to decide an issue of title, & 
the Supreme Ct. sitting in appeal from him could 
not exercise a jurisdiction which he did not 
possess. 

The magistrate is not a ct. of competent juris- 
diction to decide the question of title ; & the 
Supreme Ct., sitting in appeal from him, has still 
only the c rimin al charge before it to hear & 
determine, & has no greater jurisdiction than the 
magistrate him self (per CuR.). 

In order to establish the plea of res judicata the 
judgment relied on must have been pronounced 
by a ct. having concurrent or exclusive juris- 
diction directly upon the point (per CuR.). — 
A.-G. FOR Trinidad & Tobago v. Erich6, [1893] 
A. O. 518 ; 63 L. J. P. C. 6 ; 69 L. T. 505 ; 1 R. 
440, P. C. 

Annotaiion : — ^Refd. Wakefield Corpn. v. CJooke, [1903] IK. B. 

417. 

624. .] — Under Revised Statutes of Ontario, 

1897 (c. 224), the personal property of applt. 
railway co is exempt from assessment (s. 39 (2)), 
while its real estate (s. 2 (9)) includes everything 
aflOxed to the land, & aU machinery or other things 
so fixed to any building as to form in law part 
of the realty : — Held : a decision between the 
same parties by the Ct. of Revision, established 
under sect. 62 of above Act, &> of the cts. in appeal 
therefrom, to the effect that the electric cars were 
assessable, was not res judicata. By sect. 68 the 
jurisdiction of those cts. is confined to the amount 
of assessment, & does not extent to validate an 
assessment unauthorised by the statute. 

The order of the Ct. of Appeal of June 28, 1902, 
was not the decision of a ct. having competent 
jurisdiction to decide the question in issue in this 
action, & it cannot be pleaded as an estoppel (per 
CuR.). — Toronto Ry. Co. v. Toronto Corpn., 
[1904] A. 0. 809 ; 73 L. J. P. O. 120 ; 91 L. T. 
641 ; 20 T. L. R. 774, P. C. 

625. Judgment of Inferior court.] — Atkinson 
V. WOODBURN, No. 147, ante. 


PART II. SECT. 4, SUB-SECT. 2. 

n. Oenercd rule.] — Pltf., having 
bought a lot of land from deft., agreed 
to pay him 11,000 on a certain day, 
A to give a mtge. on the lot for the 
balance of tho purchase-money, deft, 
agreeing to accept in peurt jpayment 
of the latter an assignment of a mtge. 
held by pltf. for 1)1,600, bearing 6 
per cent, interest, which was to be 
sold to deft, at such a reduction as 
would pay him 8 per cent. On a 
calculation made as to what this 
reduction would be, pltf. objected 
that it was too great, but deft, replied 
that if it turned out that there had 
been a mistake he would rectify it. 
Deft, then credited pltf. on his mtge. 
with the amount at which the other 
heui been taken. It was subsequently 
ascertained that an error had been 
made in the calculation, to the extent 
of some 1200. Deft, sued pltf. on 
his mtge. for the balance of the pur- 
chase-money, less the sum for which 
he had given bim credit, & though 
admitting there had been a mistake 
in arriving at that sum, he refused to 
oorreot it, & pltf. paid him in full 
under pressure of the suit, but also 
under protest: — HM: pltf. was en- 


titled to recover back the 1200, for 
it could not be considered a payment 
for the recovery of which he was 
estopped by what took place when he 
was sued. — Cabsoadbn v. Shobb (1888), 
17 C. P. 493.— CAN, 

PART II. SECT. 4, SUB-SECT. 3. 

626 i. Judffment of inferior court .] — 
Where, in an aotlon of trespass for 
pulling down fences & for mesne 

8 refits, pltf. alleged his title at the 
ime from which he claimed to recover 
mesne profits : & deft., in his state- 
ment of defence, denied that he com* 
ndtted any of tho wrongs in pltf.’s 
statement of claim mentioned, & 
denied that he was liable in damages 
or otherwise on the alleged causes of 
action : — Held : on these pleadings 
the title to land was expressly brought 
in question, & the jurisdiction of the 
county ct. ousted, & deft, was not 
estopped from raising tho question of 
juiisoiotion at the trial, because of his 
omission to file an affidavit & his 
pleading was not vexatious, or for the 
mere purpose of exoluding Juris- 
diction; such an omission being a 
mere irregularity, for which the plea 
might have been set aside, but not 


operating to confer jurisdiction where 
the defence in fact raised the question 
of title. — Seabhook v. Younq (1887), 
14 A. R. 97.— CAN. 

626 ii. .] — Where an action was 

brought in the Supreme Ct. against 
ball given In a cause, which had been 
oommenoed & tried in the City Ct. 
of St. John, & deft, by plea denied the 
jurlsdiotion of that ot., 8c at the trial 
mve evidence in support of his plea : — 
Held : deft, was not estopped by the 
judgment of the city ot. from offe: ‘ 
such proof, 8c as pltf. had chosen to 
rely entirely upon the estoppel he 
must fail, 8c the fact that the judgment 
relied upon by way of estoppel had 
been affirmed upon review by a county 
ot. judge made no dlfldrence.— Jack 
tJ. BonneLL (1901), 35 N. B. R. 323. — 
CAN. 

625 iii. .] — There was a radical 

defect in the assessment of pltf.’s 
farm. Pltf. appealed to the Aissess- 
ment Ct. of Appeal, which reduced the 
amount of the assessment. Pltf. sub- 
sequently brought an action against 
the town corpn. lor taking Sc selling 
his horse under warrant for the tax 
fixed by the Appeal Ct. : — Held : as 
the Assessment Ct. had no jurisdiction. 
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Estoppel. 


. 4. — Matters precluding csioppel : Suh-sects. 3, 
4, 5, 6, 7 & 8.j 

026. Appearance by defendant.] — The 

party to a suit in an inferior ct. cannot justify 
under a recovery there & process of execution^ if 
the cause of action in fact arose out of its juris- 
diction, although the deft, below appeared & 
pleaded to the merits. But the officer of the ct. 
may justify, if the declaration below alleged a 
cause of action arising within its jurisdiction ; 
otherwise not. The admission of the party 
cannot give jurisdiction to an inferior ct., nor 
estop him from afterwards denying it. — Higginson 
V. Martin & Hadley (1677), TYeem. K. B. 322 ; 
2 Mod. Kwp. 19.5 ; 89 E. R. 239. 

Annotations : — Consd. Moravia v. Slopor (1737), Willes, 30. 

Refd. Rowland v. Vealo (1774), 1 Cown. 18 ; Herbert v. 

Cook (1782), 3 Doug. K. B. lOl. Montd. Ricketts v, 

Bodonliam (1836), 4 Ad. & El. 433. 

627. .] — Judgment in inferior ct. for a 

matter out of their jiu-isdiction is void. — Mico v. 
Morris (1085), 3 Ia^v. 234 ; 83 E. R. 6G6. 
Annotation : — Consd. Briscoe ». Stephens (1824), 2 Bing. 213. 

628. On whom onus of proving want of 

Jurisdiction.] — Deft, in an action in an inferior 
ct. may avail himself of the judgment of that ct., 
without showing that tlie ct. was rightly held, or 
had jurisdiction. — Murray v. Wilson (1752), 
Say. 17 ; 1 Wils. 310 ; 90 E. R. 788. 

Annotation : — Refd. Read v. Pope (1834), 1 O. M. & R. 302. 

629. .] — Pica to a declaration in assumpsit, 

that pltf. had sued in an inferior ct., in which 
judgment had been given against him, for the 
same cause of action (not stating that the con- 
sideration arose within the jurisdiction of the 
inferior ct.). Replication, that pltf. & deft, both 
resided out of the jurisdiction, & that the cause 
of action arose out of the jurisdiction ; — Held : 
sufficient on demurrer. — Briscoe v. Stephens 
(1824), 2 Bing. 213; 9 Moore, C. P. 413; 3 
L. J. O. S. C. P. 257 ; 130 E. R. 288. 

Annotation: — Consd. Loudon Corpn. v. Cox (1867), L. R. 

2 H. L. 239. 

630. Judgment of court not known to law.] — 

Upon the trial of an issue in prohibition, whether 
the usurpation of office in a quo loarranio informa- 
tion mentioned was committed out of the juris- 
diction of the coimty palatine, A: within that of 


the city of Chester, a document from the re- 
membrancer’s office of the Ct. Exch. was produced, 
purporting to be a decree made after hearing of a 
complaint against the citizens of Chester, & their 
answer, by the Ix)rd High Treasurer of England, 
the Chancellor of the Exchequer, the Under - 
Treasurer, & the Chief Baron, Mdth the advice & 
assent of a Queen’s Attorney & Solicitor-General, 
& others of the same ct. : — Held : this document 
was not admissible in evidence os a decree, be- 
cause it was not a decree of the Ct. of Exch. nor 
of any ct. known to the law at the time when it 
purported to have been made ; not as an award, 
because there appeared no voluntary submission 
of parties ; nor as evidence of reputation, because 
the parties making the decree had no knowledge 
of the subject, except that which they derived 
in the course of the proceeding. — Rogers r. Wood 
(1831), 2 B. & Ad. 245 ; 109 E. R. 1134. 

Annotations : — Mentd. Croaso v. Barrott (1835), 1 Cr. M. Sc R. 

919 ; Evans v. Roos (1839), 10 Ad. & El. 152. 

631. Decision of magistrates — As to status of 
street — Summons to recover expenses in respect of 
street.] — (1) An application to justices by a Local 
Board under Public Health Act, 1875 (c. 55), for 
recovery of proportion of expenses of sewering a 
street from the owner of premises abutting 
thereon was dismissed by the justices on the 
ground that the street was a liighway repairable 
by inhabitants at large. The Local Board some 
yeais afterwards made an application against the 
same person for the recovery of proportion of 
paving expenses subsequently incurred in respect 
of the same street, a stipendiary magistrate 
made an order for the payment of such expenses ; — 
Held : the adjudication of the justices that the 
street was a highway repairable by the inhabitants 
at large on the first application was beyond the 
jurisdiction of such justices, which was only to 
make or refuse the order for the expenses claimed, 
& therefore such adjudication on the first applica- 
tion did not estop the local board from claiming 
the expenses they claimed on the second applica 
tion, & consequently the magistrate miglit make 
the order which he made for their payment. 

(2) Wo have in this case nothing at aU to do 
with any judgment rent. If we had there might 


the assertion ol an appeal to that ct. 
hv pltf., & its decision, did not estop 
him from bringing the action. — 
Cosarrr v. Sydney Town (1903), 
40 N. S. R. 454.— CAN. 

626 iv, .] — A decision between 

the same parties by the Ct. of Revision, 
established under Revised Statutes 
of Ontario, 1897, c. 224, s. 62, & of 
the Cts. in appeal therefrom, to the 
effect that electric cars are assessable, 
is not res judicata. By sect. 68 tlio 
jAirisdlction of those cts. is confined 
to the amoimt of assessment, & does 
not extend to validate an assessment 
tmauthorised^by the statute. — T oronto 
^ Corpn., 


625 V. .]— CiROUARD V. Gran 

Trunic Racific Ry. Co. (1909), 


626 VI. — ~.]_A judgment in 
previo^ suit does not operate 
res judicata in a subsequent suit 
respect of the same subject-mat 
H the value of the matter of reliel 
the subsequent suit is above 
PTOUDlary limits of the j urisdlctioii 
the cty which decided the prevl 
suit. In order to create an estot 
the jurisdiction of the two cts. m 
be concurrent as regards peouui 
limit as well as subject-matto] 
GmiYA CJHETTIAR V. S.iBAPATHY MU 


LIAR (1905), I. L. R. 29 Mad. 65.— IND. 

625 vii. .] — In order to establish 

the plea of res judicata the ct., which 
decided the former suit, must have 
been such a ct. as would have been 
competent to try & decide not only 
the particular matter in issue in the 
subsequent suit but also the subsequent 
suit Itself in w'hich the issue is sub- 
sequently raised. It is the com- 
petency of the original ct. which 
docidou the former suit that must bo 
looked to Sc not that of the appellate 
ct. in which the suit was ultlraately 
decided on appeal. — Shibu Rout v. 
Baban Rout (1908), 12 C. W. N. 359 ; 
I. L. R. 35 Calc. 353.— IND. 

626 viii. .1— Pltf. filed a suit for 

restitution of conjugal rights against 
deft. & for an inj unction restraining her 
from marrying any other person pending 
the disposal of the suit. Deft, raised 
the plea of res judicata, uriring that 

{ >ltf. had filed a previous suit against 
ler in the High Ct. for similar relief 
& had failed in it. The previous suit 
was filed without obtaining the leave 
of the ct. under Letters Patent, 
clause 12. the residence of the parties 
being outside the Jurisdiction of the 
ct. The ot., therefore, dismissed the 
suit for want of jurisdiotlon though 
issues on the merits wore raised Sc 
decided. The first ct. disallowed the 
plea of res judicata on the ground that 
the judgment In the previous suit was 


dollverod by the ct. not competent 
to do so in consequence of the absence 
of leave. On appeal by deft., the 
judge dismissed the suit, holding that 
the absence of leave did not go to the 
root of the jurisdiction of the ot. & 
therefore the judgment of the ct. was 
the Judgment of a ct. having juris- 
diction. On second appeal by pltf. : — 
Held: the judgment in the previous 
suit was delivered by a ct. not com- 
petent to deliver it wltliin the meaning 
of Evidence Act, s. 44 (1 of 1872), & 
therefore the plea of res judicata could 
not prevail. — A bdul Kadib v. Doo- 
LANBiBi (1913), 1. L. R. 37 Bom. 663.— 
IND. 


625 ix. .) — ^An order of the High 

Ct. of Justice in England, made in 
proceeding In which deft, had been 
served & nad appeared by counsel. Sc 
declaring that deft.’s father became 
on his death absolutely entitled to the 
hereditaments & premises whereof 
ho was tenant for life in possosslou 
xmdor a certain will, wliich words, 
taken literally, would have included 
certain lands In Now Zealand : — Held : 
not to estop deft, from setting up 
that her father did not become 
absolutely entitled to the lands in 
New 2iealand because the High Ct. 
would not have haul jurisdiction to 
make a declaration of titlo as to lands 
In New Zealand. — Hill r. Bentinck 
(1901), 21 N. Z. L. R. 67.— N.Z. 



233 


Part 11. — ^Estoppel by Matter of Eecord. 


be ground for holding that there were two cross 
Sc contradictory estoppels, one by the judgment 
for present deft, in 1874, Sc the other by the 
contrary judgment against C., the effect of which 
might have been to set the whole matter at large 
(Lord Selborne, C.). — R. v, Hutchings (1881), 
6 Q. B. D. 300 ; 60 L. J. M. C. 35 ; 44 L. T. 364 ; 
45 J. P. 504 ; 29 W. R. 724, 0. A. 

ArmoJuti^8 :—A8to (1) Consd. Priestman v. Thomas (1884), 
9 P._ D. 210j _N. E. Ily. v. Dalton Overseers, [1898] 2 
_ Seott V. Lowe (1902), 86 L. T. 421. 
WaJcofleld Corpn. v. Cooke, [1904] A. C. 31. Refd. 



K. B. 980 ; Ord v. Ord, [1923] 2 K. B. 432. Aa to (2) 

Consd. Poulton r. Adjiistable Cover & Boiler Block Co., 

[1908] 2 Ch. 430. 

632. .]~On Nov. 9, 1898, the 

H. Vestry resolved that R. Street be paved as a 
new street, Sc apportioned the sum of £37 16s. 8d. 
on resp., which he refused to pay. On Sept. 15, 
1899, the H. Vestry summoned resp. for that sum, 
but the summons was dismissed on the ground 
that R. Street was not a new street witldn the 
Metropolis Management Acts. On Jun. 13, 1900, 
a resolution was passed by the II. Vestry rescind- 
ing the above aijportionment. Sc on Mar. 14, 1901, 
the H. Borough Council resolved that R. Street 
be paved as a new street, Sc apportioned on resp. 
the sum of £32 165. Id., which he refused to pay, 
& thereupon the present summons was issued. 
The magistrate held that the adjudication of 
Sept. 15, 1899, was conclusive, & he dismissed 
the summons: — Held: -the decision of Sept. 15, 
1899, was not conclusive Sc the present case should 
be heard on its merits. — Scott v. Lowe (1902), 
86 L. T. 421 ; 66 J. P. 520. 

633. Summons for assault — Certificate of 

dismissal — No hearing on merits.] — A certificate 
under Offences Against the Person Act, 1861 
(c. 100), s. 44, of the dismissal by a magistrate of 
a charge of assault, can only be granted where 
there has been a hearing “ upon the merits,” Sc 
both parties have attended before the magistrate. 
Sc there has been a proper inquiry into the facts 
of the case. Where, therefore, prosecutor gave 
notice to a person against whom he had obtained 
a summons for an assault, that he should not 
attend before the magistrate or offer evidence in 
support of the summons. Sc did not in fact attend 
or offer evidence, but the person charged attended 
Sc obtained from the magistrate a certificate of 
dismissal under the above section: — Held: (1) 
there had not been a hearing upon the merits ; 
(2) the magistrate had no jurisdiction to grant 
certificate ; (3) & the certificate was therefore no 
bar under sect. 45 of above Act to a subsequent 
action in the county ct. to recover damages in 
respect of the same assault. — Reed v. Nutt (1890), 
24 Q. B. D. 669 ; 59 L. J. Q. B. 311 ; 62 L. T. 
635 ; 54 J. P. 699 ; 38 W. R. 621 ; 6 T. L. R. 


266 ; 17 Cox, O. C. 86, D. C. 

634. Non-compliance with condition prece- 

dent to Jurisdiction — Failure to inform defendant 
of right to trial by jury.] — Applt., who was the 
occupier of a beerhouse, was summoned by resp. 
under Betting Act, 1853 (c, 119), s. 1, for using 
the house for betting. Sc during the hearing of the 
evidence it was discovered that through inad- 
vertence applt. had not, before the charge was 
proceeded with, been informed, as is required by 
Summary Jurisdiction Act, 1879 (c. 49), s. 17, 
of his right to a trial by jury. Sc thereupon resp.’s 
solr., with the magistrates’ consent, withdrew the 
summons. Applt. was subsequently summoned 
by resp. under the same sect, for using the house 
for receiving money for the consideration of assur- 


ances to pay money on the results of horse races. 
The second summons was in respect of dates which 
had all been included in the fir^ summons. The 
magistrates convicted applt. on the second sum- 
mons : — Held : the withdrawal of the first sum- 
mons in the above circumstances did not amount 
to a dismissal. Sc even if it did, it could not be 
pleaded in bar of the proceedings on the second 
summons, as the justices had no jurisdiction to 
adjudicate on the first summons.— Davis v. 
Morton, fl913] 2 K. B. 479 ; 82 L. J. K. B, 665 ; 
108 L. T. 677 ; 77 J. P. 223 ; 29 T. L. R. 466 ; 23 
Cox, O. C. 359. D. C. 

Annotation : — Reid. Hopkins v. Hopkins, [1914] P. 282. 

Judgment of foreign court.] — See Conflict op 
Laws, Vol. XI., pp. 365, 444 et seq.y Nos. 464, 
1029 ct seq. 

Judgment of court not of record.]-^^ee Part III., 
Sect. 1, 'post. 


SuB-SEur. 4. — Truth Appearing in Same Recobd 
See Part II., Sect. 1, ante. 


Sub-sect. 5. — ^Allegation not Inconsistent 
with Record. 

Sec Part II., Sect. 3, sub-sect. 1, B., ante. 


Sub-sect. 6. — Record Uncertain. 
See Nos. 22, 172, 184, ante. 


Sub-sect 7. — Mati’Er not Tbaversabi,e or 

Material. 

See Nos. 224, 258, antCy No. 830, pod. 


Sub -sect. 8. — Estoppel against Estoppel, 

635. Existence of doctrine.] — R. v. Hutchings, 
No. 631, ante. 

636. .] — Poulton v. Adjustable Cover 

Sc Boiler Block Co., No. 104, ante. 

637. Judgment against one co-defendant — By 
arrangement between plaintiff & other co-defen- 
dant.] — Two defts., against whom pltfs. issued a 
writ claiming on a joint contractual liability, by 
a solr. acting for both of them, entered into an 
arrangement with pltfs.’ solrs. that, if pltfs. took 
judgment against the second deft, under R. S. C., 
Ord. 14, r. 1, & if that deft, paid, the first deft, 
would be relieved from liability ; but that, if the 
second deft, did not pay, proceedings against the 
first deft, were not to be prejudiced. Judgment 
was thereupon signed against the second deft., 
but it was not satined. Sc the action was continued 
against the first deft. At the trial, the first deft, 
contended that, as judgment had been obtained 
against the second deft., pltfs. were estopped from 
proceeding with the action against the nrat deft. : 
— Held : as the first deft, by his own arrangement 
had induced pltfs. to alter their position, it was 
not now open to him to raise this defence of 
estoppel. — D uppnerv. Bowyer (1924), 40 T. L. R. 
700. 
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Sed, 4 . — Matters precluding estoppel: Sub- sect, 9. 
Sect. 5; Suh-sects. 1 & 2,] 

Sub-sect. 9.— Want of Mutuality. 

See Nos. 30-3C, ante. 


Sect. 5.— PLEADING ESTOPPEL. 

Sub-sect. 1. — Necessity for. 

SeCf noWi II. S. C. Ord. 19, rr. 4, 6, 16. 

638. Whether necessary.] — Evelyn v. Haynes, 
No. 260, ante. 

639. .] — In a second action between the 

same parties, for obstructing a way, the record 
of a judgment for pltf., in the first action upon a 
plea of not guilty, when riven in evidence under 
the same plea, is not conclusive as to pltf .’s right, 
so as to preclude deft, from going into his case. — 
Hooper v. Hooper (1826), M‘Cle. & Yo. 509 ; 
148 E. H. 614. 

640. Estoppel apparent on record.] — An 

administrator, sued in the manor ct. for a debt 
due from intestate, pleaded, no assets : replica- 
tion, that he had assets ; issue thereon, & verdict 
for pltf. Judgment was entered up, execution 
issued, &; nulla hona returned. Pltf. declared in 
debt, setting forth these proceedings, & alleging 
that deft, h^, at the time of the recovery, assets 
to be administered, & had eloigned 4fc wasted them. 
Plea that, at the time of the recovery, deft, had 
fully administered, etc., without this, that he 
eloijmed or wasted, etc. Issue thereon : — Held : 
on the trial of this issue, deft, could not prove that 
all assets wliich had come to his hands at the time 
of the former recovery had been duly administered. 
Pltf. might take th^ objection, jvithout having 
replied the former recovery as an estoppel. 

At trial, deft.’s counsel prepared to show that 


all assets had been duly administered ; but it was 
objected that there was no plea of plene adminis- 
traviU & if there had been deft, would have been 
concluded by former judgment. Deft.’s counsel 
argued that, to raise this point, pltf. should have 
replied, an estoppel : — Held : it was unnecessary 
to reply esto^el as matter which estops is apparent 
on record.— Dawson v. Gregory (1845), 7 Q. B. 
756 ; 14 L. J. Q. B. 286 ; 6 L. T. O. S. 241 ; 9 
Jur. 688 ; 115 E. R. 673. 

641. .] — Freeman v. Oooke, No. 1019, 

post. 

642. .] — The attorney for the owner of 

houses held liable for repairs having ordered the 
work to be done & received, without objection, an 
account made out to himself, although the owner 
had given bills on which pltf. recovered judgment 
against him. On an application to stay execution 
on the ground that pltf. had recovered judgment 
against the owner on the bills ; — Held : it should 
have been pleaded. — Jones v, Wint (1868), 1 
F. & F. 261, N. P. 

643. -Ashpitel v. Bryan, No. 3, ante. 

644. -Watson’s Case, No. 566, ante. 

645. -In a suit for dissolution brought 
by the wife, resp. made countercharges of adultery 
against her. On the allegation that the charges 
so made were identically the same as those made 
in a previous suit brought by the husband, in 
which a jury had decided that the wife had not 
been guilty of adultery, the ct., on motion, was 
asked to strike out the paragraphs containing 
such charges : — Held : in order that all the facts 
should appear on the pleadings, the proper course 
was for petitioner to file a replication, so that 
resp. might reply to it. — Robinson v. Robinson 
(1877), 2 P. D. 75 ; 46 L. J. P. 47 ; 30 L. T. 414 ; 
25 W. R. 376. 

Proceedings in matrimonial causes generally, 
see Husband & Wife. 


part II. SECT. 4, SUB-SECT. 9. 

o. Oeneral rule.] — Estoppels must 
be mutual. — S mith v. Wallbridqe 
(1856), 6 C. P. 324.— CAN. 

PART II. SECT. 5, SUB-SECT. 1. 

638 i. Whetfier necessary.] — An 
estoppel by record must be pleaded ii 
there is an opportunity of doing so, 
otherwise the truth may be shown. — 
Miller V. Weldon (1871), 2 Han. 188. 
—CAN. 

638 ii. .} — In an action upon the 

common courts for the price of certain 
timber delivered under a contract 
defts. objected to the non -joinder of 
J., pltf. *8 brother, as a pltf., & attempted 
to prove that they contracted with 
them both, as “ Brown Bros.,” by 
an oxempliflcation of a judgment 
lecovered by defts. after issue joined 
in this suit, but not pleaded herein, 
in an action against pltf. & his brother 
for the non-delivery of part of the 
t^bor in question. To that action 
pltf. pleaded that he never was a 
member of the firm of ” Brown Bros.,” 
& both defts. therein, pltf. & his 
brother, pleaded a denial of delivery 

,•1 the timber by them as 

aUeg^, & a denial of the contract. 
The jury found all the issues in favour 
of pltfs. :■ — Held: the judgment was 
not conclusive, as it had not been 
pleaded by way of estoppel puis 
darrein continuance, as it uilght have 
"" ■ ■ " Yates (1877), l 

688 iii. • — — Where a party does 
not plead a prior judgment in bar 
by way of estoppel before the entry 
of a Jud^ent direoting a reference 
to the Master in Ordinary, he waives it, 
& loaves the whole matter at large to 


be inquired into on the evidence. — 
Hughes v. Rees (1884), 10 P. R. 
301.— CAN. 

638 iv. .) — Davies t?. McMillan 

(1893), Cout. Dig. 662 ; Cam. Cas. 
306.— CAN. 

638 V. .] — Under Judicature Act, 

estoppel by res judicata cannot be 
relied on as a defence to an action 
imlees specially pleaded. — C ooper v. 
Molsons Bank (1896), 26 S. C. R. 
611 ; 14 T. L. R. 270; affd., 30 Can. 
Gaz. 561. — CAN. 

638 vi. .] — ^A. agreed to sell land 

to deft. & to erect a house thereon for 
deft, for 110,000, the value of the 
laud being estimated at 32,500 & the 
price of the house at 17,500. Deft, 
made a payment in cash & agreed to 
assume a mtge., the balance of pur- 
chase-money was to bo paid by Instal- 
ments. Vendor afterwards, & before 
any instalments became due, con- 
veyed the land, subject to the mtge. 
& to the agreement, to pltf. ; & deft., 
the purchaser, admitted in writing the 
amount then due under it. The 
conveyance contained a clause assign- 
ing to pltf. all moneys due or to accrue 
due imder the agreement, Sc pltf. 
gave deft. uotlc.e in writing of the 
assignment. Deft, subsequently ob- 
tained an extension of time for payment 
of an instalment of purchase -money, Sc 
agreed to pay on it an increased rate of 
interest, k also stated that she in- 
tended to look to the vendor to 
complete the contract or make good 
any default ; — Held : to give effect 
to estoppel not pleaded Is beyond the 
power of a trial judge Sc as estoppel had 
not been pleaded, deft, was entitled 
to set up a claim in connection with 
the oonstrucUon of the building, as 
against pltf., in scuue manners to 


same extent as she could against A., if 
ho were taking proceedings imder the 
agreement. — British Paoipio Trust 
C o. V. Baillib (1914), 29 W. L. R. 
232 ; 7 W. W. R. 17.— CAN. 

688 vii. . ] — Although the plea res 

judicata may be taken at any stage 
of a suit, including first or second appeal, 
an appellate ct. Is not bound to enter- 
tain the plea If it cannot be decided 
upon the record before that ct., Sc if 
its consideration involves the reference 
of fresh issues for determination by the 
lower ot. — 'Kanahai Lal v. Suraj 
Kunwab (1899), I. L. R. 21 All. 466.— 
IND. 


638 vlii. 


. ] — A plea of res judicata 


taken on the ground that the questions 
In issue In the suit were formerly in 
issue in probate proceedings cannot 
be given effect to, when the said 

S rooeedings are not in evidence Sc 
aere is thus no sufficient evidence 
to support the plea. — ^Mirza Kurua- 
TULAiN Bahadur v. Nawab Nuzhat- 
ud-Dowla Abbas Hossein Khan 
(1905), 9 C. W. N. 938 ; L. R. 32 
ind. App. 244. — IND. 

688 fx. .] — Whore a woman peti- 
tioned for a divorce on the ground of 
desertion Sc there was in force a separa- 
tion order under Married Persons 
Summary Separation Act, 1896, but 
resp. had filed no appearance & lodged 
no answer to the petition. Sc had not 
paid any money imder the order, Sc 
had not applied to have its terms 
varied : — Hnd : if the existence of 
the separation order were a good 
defence it was a plea in bar, as 
reap, had not pleaded the plea In bar. 
the ot. must refuse to take judicial 
notice of the plea. — ^M ichael c. 
Michael (1906), 26 N. Z. L. R. 185. — 
N.Z. 
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846. .] — Re Dbpries, Norton (or Nob- 

don) V. Levy, No. 379, ante. 

A ^ action was brought against 

A. & B. for wrongful removal of furniture. At the 
tnal it appeared from the evidence of pltfs. that 
they had recovered judgment in an action against 
other persons who had joined in the removal. 
After the evidence for pltfs. & for A. had been 
taken, B. asked for leave to amend by pleading 
the judgment, & A. thereupon made the same 
application. The ct refused the application, & 
on the merits gave judgments for pltfs. A. 
appealed ; — Held : (1 ) on the pleadings as they 
stood A. could not avail himself of the judgment 
in the former action for that it ought to have been 
pleaded ; (2) leave to amend had been rightly 
refused at the trial. — Edevajn v. Cohen (1889), 
43 Ch. D. 187 ; 62 L. T. 17 ; 38 W. li. 177, 
C. A. 


648. Effect of failure to plead Judgment — 
Judgment not conclusive but merely evidence.] — 

A verdict obtained by deft., in a former action, & 
which, if pleaded in bar, would be an estoppel, 
when given in evidence under the general issue, 
is not conclusive against pltf., but only evidence 
to go to the jury. — Vooght v. Winch (1819), 2 
B. & Aid. 662 ; 106 E. B. 607. 


Annotations: — Consd. Stafford v. Clark (1824), 2 Bing. 377. 
Apid. Doe V. Huddart (1835), 2 Cr. M. & R. 316. Refd. 
Carpenter v. Bullor (1841), 8 M. & W. 209 ; Young v. 
Ralncock (1849), 7 C. B. 310 ; Wilkinson v. Kirby (1854), 
2 C. L. R. 1387 ; Foversham v. Emerson (1855). 11 Excli. 
385 : Campbell V. Loader (1865), 11 Jur. N. S. 286. Mentd. 
Chad V. Tilsed (1821 ), 2 Brod. & Bing. 403 ; R. v. Montague 
(1825), 4 B. &; C. 598 ; Todd v. Stewart, Emly & Hastings 
(1845), 14 L. J. Q. B. 150: Waters v. Waters (1848), 2 
Do G. & Sm. 591 ; Cammoll v. Sewell (1860), 5 H. & N. 
728 ; Freeman v. Tottenham & Hampstead Jimction Ry. 
(1865), 11 L. T. 702. ^ 


649, .] — Stafford v. Clark, No. 

226, ante. 

650. ,] — To make a judgment in 

ejectment conclusive evidence in an action for 
mesne profits, that pltf. had title from the day of 
the demise laid in the declaration, it must be placed 
on the record by way of estopiiel. Accordingly, 
where, to a declaration in trespass for mesne 
profits in the usual form, it was pleaded, that the 
premises mentioned in the declaration were not 
the premises of pltf. : — Held : deft, might adduce 
proofs of title in himself, though he had not come 
in to defend the ejectment, & judgment had been 
signed against the casual ejector. — Doe v. Hud- 
dart (1835), 2 Cr. M. & R. 316 ; 4 Dowl. 437 ; 
I Gale, 260 ; 6 Tyr. 846 ; 4 L. J. Ex. 310 ; 150 
E. R. 137. 


Amiotaiions : — Apld. Matthew r. Osborne (1853), 13 C. B. 
919. Refd. Freeman v. Cooke (1848), 2 Exch. 654 ; 
Kepp r. Wlgrott (1850), 10 C. B. 35 : Litchfield v. Ready 
(1850), 5 Ex(3i. 939 ; Wilkinson v. Kirby (1854), 16 C. B. 
430: Irving v. Cuthbortson (1860), 6 Jnr. N. S. 1211. 
Mentd. Doe v. FiUiter (1844), 13 M. & W. 47 : CammeU 
V. SoweU (1860), 6 H. & N. 728. 


651 . — .] — In an action by debtor 

against the garnishee, & a plea of payment, under 
a judgment of the Mayor’s Ct. on a foreign attach- 
ment, if the replication does not deny the custom 
of the city set out in the plea, an allegation that 
pltf. had no notice of the proceedings in the Mayor’s 
Ct. is immaterial, & presents no defence. But 
an allegation that there was no execution executed, 
is an answer, &, if issue be taken thereon, the record 
of the foreign attachment will not be conclusive, 
or preclude the jury from finding for pltf., on 
proof that no writs or precepts of execution were 
issued or executed in the cause, or served upon 
the then deft, or the garnishee. — Ma grath v. 
Hardy (1838), 4 Bing^. N. O. 782 ; 6 Scott, 627 ; 
1 Arn. 362 ; 7 L. J. 0. P, 299 ; 2 Jur. 694 ; 132 


E. R. 990 ; suh nom. MqGrath v. Hardy, 6 Dowl. 
749. 

Annotations : — Refd. Freeman v. Cooke (1848), 2 Exeh. 654 ; 
Young V. Raiucook (1849), 7 C. B. 310 ; R. v. Blakemoro 
(1852), 5 Cox, C. C. 613 : Feversham v. Emerson (1855), 

11 Exoh. 385. Mentd. Webb v. Hurrell (1847), 4 C. B. 
287 ; Simian u. Miller (1857), 1 C. B. N. S. 686 ; Newman 
V. Rook (1858), 4 C. B. N. S. 434 ; Wood v. Dunn (1866), 

12 Jur. N. S. 338 ; Richtorv. Laxton (1878), 48 L. J. Q. B. 
184 ; London Corpn. v. London Joint Stock Bank (1881), 
6 App. Cas. 393. 

652. .] — Carpenter v. Bulijer, No. 

959, post. 

653. .] — A surrenderee for h valuable 

consideration of a copyhold tenement, who had 
never been admitted thereto, by his will devised 
it to A. B. : — Held : A. B. though admitted, 
gained no legal title to the premises. A judgment 
for lessor of pltf. in ejectment is not conclusive 
of pltf. ’a title, in trespass for the mesne profits, 
with a plea of not possessed, where such judgment 
is not replied by wav of estoppel. — Matthew v. 
Osborne (1853), 13 ‘C. B. 919 ; 22 L. J. C. P. 
241 : 17 Jur. 696 ; 1 W. R. 151 ; 138 E. R. 1465. 

Annotations .—Refd. Wilkinson v. Kirby (1854), 15 C. B. 
430. Mentd. Flock v. Downing College, Cambridge 
(1853), 13 C. B. 946 ; R. v. Wanstead (1853), 22 L. T. OTS. 
100 ; Wellesley v. Withers (1855), 25 L. T. O. S. 79 ; 
R. V. WUborton (1857), 29 L. T. 0. S. 126. 

654; .] — A replication by way of 

estoppel may be replied to a plea of liberum 
tenemenium & if pltf. does not avafi himself of that 
liberty, but merely joins issue on the plea, the 
matter, which miglit have been so replied, is not 
conclusive evidence in his favour, but is merely 
evidence to go to the jury. — Feversham v. Emer- 
son (1855), 11 Exch. 385 ; 3 0. L. R. 1379 ; 24 
L. J. Ex. 254 ; 156 E. B. 881 ; sub nom. Faver- 
SHAM V. Emerson, 26 L. T. O. S. 28. 

Annotations : — ^Refd. Petrie v. NnttaJl (1856), 11 Exch. 569 ; 
Whittaker v. Jackson (1864), 2 H. & C. 926. 


Sub-sect. 2. — Mode of. 

Sec, now, R. S. C., Ord. 19, r. 15. 

In replication.] — See Nos. 640, 645, 653, 654, ante, 

655. Sufficiency — Necessity for allegation that 
plaintiff in former action had priority of suit.] — 

Jackson v. Gislino (1742), Bull. N. P. 7th cd. 
p, 197 b ; 2 Stra. 1169 ; 93 E. R. 1105. 

Annotations : — Refd. Combe v. Pitt (1762), 1 Wm. Bl. 437 ; 

Porohestor r. Petrie (1783), 3 Doug. K. B. 261 ; Girdlestone 

V. Brighton Aquarium (1878), 3 Ex. D. 137 ; Clarke r. 

Bradlaugh (1881), 8 Q. B. D. 63 ; Forbes v. Samuel, 

11913] 3 K. B. 706. 

656. ,] — Count stated, in corwideration 

that pltf., at the request of deft., would enter into 
deft.’s employ as European correspondent of a 
newspaper till the service should be determined 
by due & customary notice, at a salary, deft 
promised to retain pltf. in that capacity, to pay 
him the salary, & continue him in such emjfioy 
till the same should be determined as aforesaid : 
that pltf. entered into the service ; yet deft. 
wron^uUy discharged him without notice. Pleas. 
First ; that the engagement was made upon the 
terms & condition that pltf. should, by every 
steamer, from Liverpool to New York, forward a 
letter containing European news ; but pltf. 
wrongfully neglected to forward any letter con- 
taining such news by several steamers that sailed 
from Liverpool to New York : wherefore deft, 
discharged pltf. Secondly : that deft, employed 
pltf., & pltf. accepted such employment upon the 
terms & condition that pltf. might draw bills 
upon deft, for the amount of pltf.’s salary as the 
same should become due, but should not draw 
for any sum not due : but pltf. wrongfully drew 
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Scd* 6. — Pleading esloppel: Snb-scct. 2. Pari III. 

Sect. 1 : Siib-sects. 1 2 .] 

on deft. & negotiated bills for sums not due, which 
were presented to deft., & dishonoured, to the 
damage of deft.’s credit ; wherefore deft, dis- 
charged pltf. Both pleas held bad on demurrer, 
as not showing a default by pltf. going to the 
whole condition ot deft.’s contract. Similar pleas, 
to a count stating the ser\uce to be from year to 
year, held bad, on demurrer, for the same reason. 
Plea, to money coimts, as to £50 : that D. brought 
an action against pltf. in the Supreme Ct. of New 
York in the United States, for a sum exceeding 
£.50 : that such proceedings were had in that ct. 
that, by process duly issued out of the ct., & 
executed upon deft., the said £50, owing from deft, 
to pltf., was duly attached in deft.’s hands to 
satisfy the demand of D. against pltf., with costs ; 
& such further proceedings were had that 1>. 
recovered judgment in that Ct. for the amount 
of his demand, with costs, & issued & delivered 
a writ of execution to the sheriff of New York ; 
whereupon deft, became liable & was obliged by 
the laws of the State aforesaid to pay over to the 
sheriff under the attachment & execution the 


value of the £50 due from deft, to pltf., deducting 
the expenses to which deft, had been put by the 
attachment, in part satisfaction of D.^s demand. 
Deft, being wilhin the sheriff’s bailiwick, paid 
over to the sheriff, under the attachment & execu- 
tion, a sum which, with the sum so deducted, was 
of the value of £50 : that pltf. & deft, were at the 
time citi/.ens of New York, & deft, was subject 
to the jurisdiction of the ct. ; & that, by the laws 
of New York, deft, was by means of the premises 
acquitted & discharged of the £60 : — Held : on 
demurrer, a good plea, as showing a substantial 
defence, without a more formal or precise state- 
ment of the law of New York. — Gould r. Webb 
(1855), 4 E. & B. 933 ; 24 L. J. Q. B. 205 ; 25 
L. T. O. S. 80 ; 1 Jur. N. S. 821 ; 3 W. R. li 
119 E. R. 347. 

Annotations: — Mentd. London Corpn. r. Cox (1867), L. h. 

2 H. L. 239 ; Swiss Bank Corpn. v. Boohmisene Industrial 

Bank, [1923] 1 K. B. 673. 

Foreign judgments generally, sec Conflict of 
Laws, Vol. XI., pp. 444 ct scq. 

657. Pleadings In former action need not 

be set out in detail.] — Houstoun v. Smao (Mah- 
QUis), No. 325, ante. 


Part III. — Estoppel Quasi of Record. 


Sect. 1. — JUDGMENTS OF COURTS NOT OF 

RECORD. 


Sub-sect. 1. — Admiralty Court. 

668. Abandonment of first action.] — Parties 
who have abandoned a former suit instituted by 
them to compel payment of certain alleged 
bottomry bonds, will not be permitted, unless on 
strong grounds shown, to carry on proceedings a 
second time to enforce a demand founded on the 
very same bonds. — The Fortitudo (1816), 2 
Bods. 58 ; 105 E. R. 1415. 

Annotation : — Refd. NelHon v. Couch (1863), 15 C. B. N. S. 99. 


Judgments on discontinuance or withdrawal of 
proceedings generally.] — See Part II,, Sect. 2, 
sub-sect. 1, B («) i., ante. 

659. Judgment for bail of ship — Second action 
for further sum.] — (1) When bail has once been 
given in an action for damage, & the ship is 
released, the ijarty proceeding must be content 
to abide by the sum which such bail cover ; 
he cannot enter a fresh action for any further sum. 

(2) The bail represents the ship, & when a ship 
is once released upon bail, she is altogether re- 
leased from that action. When a party has once 
proceeded before the ct., & recovered judgment, 
he is barred from proceeding in a second action. 
There is no authority to show that, having obtained 
bail for the ship, you can afterwards proceed 
agamst the owner to make up the amount of loss 
(1)B. Lushington).— The Kai.amazoo (1851), 18 
].. T. O. S. 00 ; 15 Jur. 885. 

AnnoMiom:—A8 to (1) Refd. Nelson v. Couch (1863), 33 

^ Consd. The Joannls Vatis (No. 2), 
G.922] P. 213. Refd. The Hero (1865), Brown. & Lush. 
The Dictator, [1892] P. 304, Generally, Mentd. 
Senora Del Carmine (1854), 1 Eoc. & Ad. 
' , 2 Ecc. & Ad. 208 ; The 
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Judgment as bar as to subsequent proceedings 
generally.] — See Part II., Sect. 3, sub-sect. 2, ante. 

660. Failure to bring cross action — No bar to 
subsequent action.]-— (l) The owners of the ship A. 
brought an action in a cause of damage against 
tho owners of B. The ct. found both to blame ; 
no cross-action had been entered pending those 


proceedings. Subsequently tho owners of B. 
entered an action in a cause of damage against 
the owners of A., who gave an appearance under 
prote.st : — Held : the owners of A. must give an 
absolute appearance, though a cross-action in the 
first instance would have been the proper course. 
Protest overruled, but without costs. 

(2) If one party thinks fit to lie by & see the 
result of another action, I have no means of com- 
pelling that party to say, “ I am deft., I also will 
become pltf.” The ct. regrets that the hearing 
of these cases should be protracted ; but at the 
same time it cannot act from any feeling of that 
kind, & do that which it is now called upon to do, 
& say that an action having been brought by A. B. 
against C. D., C. D., in consequence of anything 
that occurred in that trial, shall be estopped from 
bringing an action against A. B. I decide nothing 
but that the party is not estopped (Dr. Lushino- 
TON). — The Calypso (1856), Sw. 28 ; 26 L. T. O. S. 
206 ; 4 W. R. 303 ; 166 E. R. 1000. 

Annotation : — As to (1) Refd. CTiapmon v. Royal NclhorlandB 
Steam Navigation Cio. (1879), 4 P. D. 157. 

661. Judgment in collision suit for proceeds of 
sale of vessel — Subsequent action at common law.] 

— Nelson v. Couch, No. 443, ante. 

662. Award of registrar & merchants — For 
disbursements for ship & wages — ^Action by holders 
of bill of lading against ship.] — A ship A. & her cargo 
belonged to the same owners, & pltfa. advanced 
£1,000 as a loan to such owners, & received as 
security, in conformity with the agreement made 
between them &: the borrowers, the bill of lading, 
on which the master endorsed a receipt for £1 ,00() 
as advanced freight, & also a policy of insurance 
on advanced freight. Ship A. was lost through 
a collision with defts.’ vessel, whose ne^igence 
was admitted. It was proved that the difference 
between the value of the cargo at the port of 
destination & at the port of loading would have 
considerably exceeded £1,000. In an action by 
the holders of the bill of lading for £1,000 against 
defts.* ship : — Held : (1 ) pltfs. were entitled to 
recover the sum, though it was not strictly 
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speaking advanced freight, but a prospective 
increase in the value of the cargo, but that the 
insurers were subrogated to the rights of pltfs. 

(2) A sum in respect of disbiu^ements for ship A. 
on her voyage & wages paid in advance had been 
awarded to the owners of the A. by the registrar 
& merchants : — Yield : this was no bar to pltfs.’ 
right to recover in this action. — The Thyatira 
(1883), 8 P. D. 165 ; 52 L. J. P. 85 ; 40 L. T. 400 ; 
32 W. R. 276 ; 6 Asp. M. L. C. 147. 

Judgment as bar to subsequent proceedings 
generally .] — See Part II., Sect. 3, sub-scct. 2, 
anie. 

See, generally, Admiralty, Vol. T., pp. 158 et seq. 


Sub-sect. 2. — Ecclesiastical Courts. 

663 . General rule.] — Sentence of the Spiritual 
Ct. in a cause within their jurisdiction is con- 
clusive evidence in the point tried ; otherwise of 
a collateral matter. — Blackham’s Case (1709), 1 
Salk. 290 ; 01 E. R. 257. 

Annotations: — Consd. & Ezpld. Barrs v. Jackson (1815), 

1 Ph. 682. Consd. Spencer v. Williams (1871), L. R. 2 

P. & D. 230. Retd. Dacosta & Villa Real Q73t), 2 Stra. 

901 ; Meadows v. Kingston (1776), Amb. 750. 

664 . .] — On plea, sentence in Ecclesiastical 

Ct. ex direeio in a matter properly cognisable 
there, is conclusive evidence where the same 
matter comes in question collaterally in a ct. of 
]aw or equity. — Meadows v. Kingston (Duchess) 
(1776), Amb. 756 ; 27 E. R. 487, L. C. 

Annotation : — Mentd. Allen v. Maepherson (1842), 1 Ph. 133. 

Grant of probate.] — See Executors. 

Grant of letters of administration.] — See Exe- 
cutors. 

665 . Sentence in matrimonial suit;] — B. con- 
tracted himself to A. & afterwards A. was married 
to T, & cohabited with him. B. sued A. in tlie 
Ct, of Audience, & proved the contract ; & sen- 
tence was pronounced that she should marry B. 
& cohabit with him, which she did. & they had 
issue C. ; & then B., the father, died. R. B., the 
father of B. surrendered out of ct. by the hands of 
tenants, to the use of his wife M., & R. his youngest 
son, &: died, after whose death the surrender was 
presented according to the custom, & the lord 
granted admittance to M., & R. & the lieirs of 
R. M. died, & R. surrendered to the use of E., his 
wife, & died ; & C. entered as heir at law of R. B. : 
— Held : tliough T. was not party to the suit, yet 
the sentence against the wife only being but 
declaratory was good, & bound the husband do 
facto. As the cognisance of the right of marriage 
belongs to the ecclesiastical ct., the cts. of law 
ought to give credit to their proceedings ; so that 
C., the issue of B., was legitimate. — Bunting v. 
Lepingweij. (1685), 4 Co. Rep. 29 a ; 76 E. R. 
950. 

Annotations : — Reid. Caudroy’s Case (1591), 5 Co. Rep. 1 a ; 

Konn's Case (1606), 7 Co. Hop. 42 b ; Philips v. Bury 

(1694), Skin. 447. Mentd. Wostwlck v. Wyor (1591), 4 

Co. Rep. 28 a: Frosel v. Welsh (1616), Cro. Jac. 403 ; 

Manby v. Soott (1662), O. Dridg. 229 ; Grove v. Elliot 

(1670), 2 Vent. 41 ; Holder v. Dickoson (1673), Froom. 

K. B. 95; Fisher v. Wlgg (1700j, 1 Ld. Itaym. 622 ; 

Dalrymple v. Dalrymplo (1811), 2 Hag. Con. 54 ; Doe d. 

Prlertley v. Calloway (1827), 6 L. J. O. S. K. B. 188 ; 

Doe d. Winder v. Lawes (1837), 7 Ad. & El. 195 ; R. v. 

MllUfl (1844), 10 Cl. & Fin. 634 ; Coombe r. Edwards 

(1878), 42 J. P. 820. 

666. .] — A. married B.,who had issue C. 

In the Ct. of Audience between A., pltf., & B., 
deft., sentence was given that at the time of the 
contract & solemnisation of matrimony the parties 
were not, or one of them was not, of an age to 
contract & that the marriage was a nullity, & a 
divorce was decreed : — Held : the divorce so long 


as it remained in force was binding. — Kenn’s 
Case (1606), 7 Co, Rep. 42 b ; Jenk. 289 ; 77 
E. R. 474 ; suh nom, Robertson v. Stallage 
(Lady), Cro. Jac. 186. 

Annotations: — Reid. Philips v. Bury (1694), Holt, K. B. 

716. Mentd. Witherington v. Christ College, Cambridge 

(1662), 1 Sid. 71 ; Manby v. Scot (1663), 1 Keb. SO ; 

Anon. (1673), Froom. K. B. 122 ; Hemming v. Price 

(1700), 12 Mod. Hop. 432 ; Combe v. Edwards (1878), 3 

P. D. 103. 

667. .] — Pltf. was not allowed to prove a 

marriage, there being a sentence in the Spiritual 
Ct., that the parties were not married, & the 
temporal cts. will give credit to such sentence whilst 
it stands in force. — Jones v. Bow (1692), Oarth. 
225 ; 90 E. R. 735. 

Annotation: — ^Refd. Dacosta & Villa Real (1734), 2 Stra. 

961. 

668. .] — During the life of A. & B. there 

had been a proceeding against both of them in the 
consistory ct. for living together in fornication 
& sentence given against them. On the trial that 
sentence was offered in evidence to prove that they 
were not married : — Yield : it could not be given 
in evidence. Semble : if it had been a sentence 
on the point of the marriage on a question of the 
lawfulness of the marriage, it being a sentence of a 
ct. having proper jurisdiction, it might have been 
given in evidence. — Hillyard v. Grantham 
(circa 1727), cited 2 Ves. Sen. p. 240 ; 28 E. R. 
159. 

Annotations : — Reid. Barrs v. Jackson (1842). 1 Y. & C. Ch. 

Cas. 585. Mentd. Gibson v. McCarty (1736), Lee temp. 

Hard. 311 ; Brownsword v. Edwards (1751), 2 Vos. Sen. 

243 ; In the Estate of Crippon, [1911] P. 108. 

669. .] — In a suit on a contract of marriage, 

sentence of a spiritual ct. on a question whereof 
it had proper jurisdiction, may be given in evidence 
under the general issue ; &, where given to the 
principal point, held conclusive. — ^Mendez & 
Villa Real (1734), I^e temp. Hard. 18; 95 
E. H. 11 ; sub nom. Dacosta & Villa Real, 2 
Stra. 961. 

Annotation .•—Reid. Price v. Qark & Pugh (1795), 3 Hag. 

Eoo. 265. 

670. .] — Deft, gave in evidence her 

marriage with A. Pltf. showed a sentence in the 
Ecclesiastical Ct. annulling the charge, for that 
at the time deft, was married to B. : — Held : con- 
clusive evidence of the nullity of such pretended 
marriage with A. — Prudhaai v. Phillips (drea 
1747), Amb. 763 ; 27 E. R. 490. 

Annotation : — Apld. Meadows v. Kingston (1775), Amb. 756. 

671. .] — Kingston’s (Duchess) Case, No. 

213, anie. 

672. .] — O. leaves her husband’s, B.’s, 

house, commences a suit in Ecclesiastical Ot. for 
divorce, & files a bill in Chancery for payment of 
her separate annuity. All matters in difference 
referred to arbitration ; &; the award made a rule 
by consent. B., the husband, obtains an order 
of ct., which, without setting aside the award, 
partly does away the effect of it, by which means 
the records of ct. are made contradictory. B., 
upon this, takes possession of a house which the 
award had given to his wife, & she goes there to 
protect her property. B. then pretends a recon- 
ciliation, & takes an exception to suit in Ecclesi- 
astical Ct. on that ground, but exception dis- 
allowed. O. files another bill, praying benefit of 
award : cause comes before I^rd Redesdale, 
who receives sentence of Ecclesiastical Ct. as 
admissible, but not conclusive, evidence of non- 
reconciliation, & decrees according to prayer of 
bill. Chancellor states general doctrine to bo 
clear, that reconciliation after separation entirely 
does away the effects of it ; but here no reconcilia- 
tion. Lord Redesdale’s decree affirmed. — 
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Sect, 1. — Judgmenta of courts not of record: Suh- 
sects. 2, 8 4.] 

Bateman v. Ross (Countess) (1813), 1 Dow, 
235 ; 3 E. R. 684, II. L. 

AnnotxUions : — Mentd. Jee t?. Thurlow (1824), 2 B. & C. 547 ; 
Wilson r. Wilson (1848), 1 H. L. Caa. 638 j Cartwright c. 
Cartwright (1853), 3 Do (1. M. & G. 982 ; Borrow v. 
Barrow (1858), 4 K. 8z J. 409 ; Vansittart v. Vansittart 
(1858), 4 K. & J. 62 ; NichoU v. Jones (_186C), L. R. 3 Eg. 
696 ; Williams v. Baily (1866), L. R. 2 Eg. 731 ; Gibbs 
t?. Harding (1870), 5 Ch. App. 336 ; Nogiw v. Forster 
(1882). 40 L. T. 675 ; CabUl v. Cahill (1883), 8 App. Cas. 
420 ; Nicol v. Nicol (1886), 31 Ch. D. 524 ; Hoddon v. 
Haddon (1887). 18 Q. B. D. 778 ; Aldridge v. Aldridge 
(otherwise Morton) (1888), 59 L. T, 896 ; Williams t). 
Williams, [1904] P. 145 ; Re Lovell, Spar^ v. Southall, 
[1920] 1 Ch. 122. 


Sub-sect. 3. — Foreign Courts. 

See Pnrt II., Sect. 2, sub-sect. 1, B. (6) ii., 
ante ; Conflict op liAWS, Vol. XI., p. 467. 


676. Domestic tribunal — Deprivation by col- 
lege visitor.] — If the sentence be given by the 
proper visitor, created as by the founder, or by the 
law, you shall never inquire into the validity or 
ground of the sentence (Holt, O..T.). — Philips v. 
Bury (1696), Garth. 180, 319 ; Comb. 265, 314 ; 
Holt, K. B. 716 ; 1 Ld. Raym. 6 ; Show. Pari. 
Cas. 36 ; Skin. 447 ; 2 Term Rep. 340 ; 4 Mod. 
Rep. 106 ; 1 Show. 360 ; 90 E. R. 1294. 
Annotationa : — Refd. R. v. Chester (Bp.) (1747), 1 Wm. Bl. 
22 ; R. t>. Ely (Bp.) (1794), 6 Term Rep. 475 ; Whiston 
V. Rochester (184ff), 7 Hare, 532 ; R. v. Chester (1850), 15 
Q. B. 513 ; Exp. BuUer (1866), 25 L. T. O. S. 102. Mentd. 
Hartop V. Holt (1695), 1 Salk. 263 ; Birmingham School 
Case (1726), Glib. Ch. 178 : Snape v. Lincoln (Bn.) (1728), 
1 Bam. K. B. 122 : Bentley v. Ely (Bp.) (1729), Fita-G. 
305 ; Selwood «. Methiyn (1729), 1 B^am. K. B. 254 ; 
Kent V. Kent (1734), 2 Bam. K. B. 441 ; Walker’s Cose 
(1736), Lee temp. Hard. 212 ; Broadbent n. Wilks (1742), 
WiUes, 360 ; (ireen v. Rutherforth (1760), 1 Ves. ^n. 
462 ; Young v. Lynch (1753), Say. 84 ; St. John’s College, 
Cambridge v. Todington (1757), 1 Burr. 158; A.-Q. v. 
York (Aroh^.) (1831), 2 Russ. & M. 461 ; Re York 
(1841), 2 Q. B. 1 ; McGeath i>. Geraghty (1866), 15 W. R. 
127 ; Phillpotts tJ. Boyd (1875), L. R. 6 P. C. 436 ; Combo 
V. Do La Here (1881), 6 P. D. 157. 


Sub-sect, 4. — Other Courts and Tribunals. 

Board of Trade — Order under Trade Marks Act, 
1905 (c. 15 ).] — See Trade Marks. 

673. Certifying barrister or registrar — Certifi- 
cate under 4 & 5 Will. 4, c. 40.] — A friendly society 
was established in 1825, & its rules enrolled under 
10 Geo. 4, c. 56, In 1845 certain new rules under 
which pltfs. were appointed trustees of the society 
were nmde <fe certified by the barrister under above 
Act, s. 4 : — Held : the barrister’s certificate, as 
between members of the society, was conclusive 
that the rules were regularly made. — Dewhurst 
V. Clarkson (1854), 3 E. & B. 191 ; 2 0. L. R. 
1143 ; 23 L. J. Q. B. 247 ; 23 L. T. O. S. 100 ; 
18 .1. P. 535 ; 18 Jur. 093 ; 2 W. R. 199 ; 118 
E. R. nil. 


AnnotatioTis Rosenberg v. Northumboilond Bldg. 

Soc. (1889), 22 Q. B. D. 373. (loiisd. Osborne r. Amalga- 
mated Soc. of Railway Servants, [1909] 1 Ch. 163 ; 
Re Quinn & National Catholic Benefit & Thrift Soc.’s 
Arbitration, [1921] 2 Ch. 318. Refd. Lalng Reed 
(1869), 39 L. J, Ch. 3, n. ; Souter v. Davies (1895), 39 
Sol. Jo. 264. Mentd. R. v. Tldd Pratt (1865), 6 B. & S. 
672 ; Re Durham County Ponnanent Benefit Bldg. Soc., 
Davis’s Case, Wilson’s Case (1871), 41 L. J. Ch. 124. 


Secj further. Building Societies, Vol. VII., 
p. 457, No. 17 ; Friendly Societies ; Trade & 
Trade Unions. 


674. Commanding officer summarily dealing 
with offender — Bar to subsequent trial by court- 
martial.] — If a commanding officer inadvertently 
or without full knowledge of the facts dealt 
summarily with a case, the offender could not be 
tried by a court-martial for that offence (Pollock, 
B.).—Exp. Brown (1892), 37 Sol. Jo. 27, D. 0. 

675, Court-martial.] — Action for false imprison- 
ment brought by a master of a man of war, against 
ms captain. Deft, pleaded two sets of pleas. 
The first set stated, that he imprisoned pltf. in 
order to bring him to a court-martial for dis- 
obedience of his orders, quarrelling, etc. The 
second set stated, that the imprisonment took 
p ace in consequence of charges brought against 
pltf. by a. superior officer. The sentence of a court- 
martial, held to investigate the charges, cannot be 
received as conclusive evidence on this state of 
the pleadings, but, to make it so, should be pleaded 
^ ^ e^ppcl ; & it is open to the jury, if they 
believe that the imprisonment took place on the 
ch^g^ s^ted in the first set of pleas, to inquire 
mto the truth of those charges, notwithstandimr 
the decision of the court-martial upon them^ 
Hannaford V. Hunn (1825), 2 C. & P. 148, N. P. 

geyierally, Public Authorities ; 
Royal Eorces. ’ 


677. Sentence of expulsion from college.] 

— Sentence of expulsion unappealed from, given 
in evidence on an indictment for assaulting a 
fellow commoner of Queen’s College, Cambridge, 
by turning him out of the College garden : — Held : 
conclusive for deft. — R. v. Grundon (1776), 1 
Cowp. 316 ; 98 E. R. 1105. 

678. Dismissal by trustees of school- 

master.] — In ejectment against a schoolmEi.ster 
who has been removed by sentence of the trustees 
of the school for misbehaviour, it is not necessary 
for the lessors of pltf. to prove the grounds of the 
sentence, nor can deft, disprove tliem. 

The adjudication was in a domestic forum & the 
merits of it cannot be entered into in an ejectment 
(Lord Man.sfield, C.J.). — Doe d. Davy v. 
Haddon (1783), 3 Doug. K. B. 310 ; 99 E. R. 669. 

Annolations : — Refd. Wildes v. Russell (I860), L. R. 1 C. P« 

722. Mentd. Hayman v. Rugby School (1874), L. R. 18 

Eg. 28, 

679. Disbarring by benchers of Inns of 

Court.] — (1 ) The Inns of Ct. are voluntary societies, 
& the decisions of the benchers with regard to the 
disbenching & disbarring of their members are 
final & conclusive, subject only to an appeal to the 
Lord Chancellor & the judges as visitors. 

(2 ) An action by benchers to recover possession 
of chambers & a re -conveyance of property 
belonging to an Inn of Ct. from a person who hajs 
been disbenchod & disbarred does not give the 
High Ct. of .Justice juiisdiction to inquire into the 
question whether the disbencliing disbarring 
were for sufficient cause & otherwise regular ; such 
question being res judicata so far as the ct. is 
concerned. — Manisty v. Kenealy (1876), 24 
W. R. 918. 

680. Award of arbitrator.] — In an action 

for collision, it appeared that pltf.’s vessel dt 
deft.’ 8 vessel were insured in a mutual insurance 
CO., by the rules of which it was provided that, in 
the event of a collision occurring between two 
vessels insured in the co., etc., the owners of such 
vessels should immediately submit a statement 
of the whole circumstances of the collision ... & 
the directors after receiving such statement, 
should have power to arbitrate on the matter, & 
their decision should be final. Pltf. gave notice 
of the collision to the secretary of the co. The 
secretary obtained statements as to the collision 
from the master of pltf.’s vessel, & from the master 
of deft.’s ves^l. A meeting of directors was held, 
at which deft.’s master was present, but no one 
on the behalf of pltf., & a|re8olution was passed 
that deft.’s vessel had not^been in collision with 



Part III.— Estoppel Quasi op Record. 239 


that of pltf . ; — Held : there had never been a 
proper hearing of the case by the directors; the 
resolution passed by them was therefore not an 
arbitration within the meaning of the rule, & pltf. 
was not estopped by it from bringing an action 
for damages. — T he Warwick (1890), 15 P. D. 
189 ; 63 L. T. 661 ; 6 Asp. M. L. 0. 646, D. C. 

Annotations : — Mentd. He Margetts & Ocean Accident & 

Guarantee Corpn., [1901] 2 K. B. 792 ; Bennett S.S. Co. 

V. Hull Mutual Steamship Protecting Sec., [1914] 3 K. B. 

57. 

681. .] — By two contracts made in 

1919, pltf. bought from defts. a quantity of 
American fresh eggs. The contracts provided 
that in case of any dispute as to the quality or 
condition of the eggs the question should be 
referred to arbitration, provided that, “ such 
reference be claimed in writing within tlwee days 
after the goods shall have been landed.” It was 
also provided that the award in writing, on an 
officii form, of any two arbitrators, subject only 
to the right of appeal, should be conclusive k, 
binding on all disputing parties. Pltf. alleged that 
the eggs were stale & of an inferior quality. He 
did not claim arbitration wdthin tliree days as 
provided in the contracts. The parties, however, 
subsequently signed submissions to arbitration, & 
the arbitrators made their awards in two arbitra- 
tions dismissing pltf.’s claims under both contracts 
on the ground that pltf., not having claimed 
arbitration within the time limited in the arbitra- 
tion clause, could not recover. In an action 
brought by pltf. to recover damages for breach of 
contract : — Held : the parties submitted their 
disputes, including the question whether the 
buyer had a valid claim, having regard to the 
time limit fixed in the arbitration clause, to arbitra- 
tion, & the arbitrators’ award was a bar to the 
action. — A yscough v. Sheed, Thomson &; Co. 
(1924), 93 L. J. K. B. 924 ; 131 L. T. 010 ; 40 
T. L. B. 707 ; 30 Com. Cas. 23, H. L. ; affg. 
(1923), 92 L. J. K. B. 878, 0. A. 

Annotation : — Oistd. Pirmock v. Lo\vis & Peat, [19231 1 

K. B. 690. 

682. Award not dealing with ciaim but 

merely with jurisdiction of arbitrator.] — Pltfs. 
bought from defts. a quantity of copra eaxe to be 
of fair average quality, sound delivered. The 
contract provided that ” the goods are not 
warranted free fi*om defect rendering same un- 
merchantable, wliich would not be apparent on 
reasonable examination ” ; that any disputes 
arising out of the contract should be settled by 
arbitration ; & that notice of arbitration should 
be given &; the arbitrator nominated in writing 
not later than fourteen days after the final dis- 
charge of the vessel. Pltfs. resold the copra cake 
to B. & Co., who resold it to dealers, <& they in 
Wrn resold it to farmers, who used it for feeding 
cattle. The cattle fed on the cake became iU, & it 
was then found, on analysis that the cake con- 
tained an admixture of castor beans in so large a 
proportion as to make it poisonous. Claims were 
then made by the various buyers against their 
sellers & by pltfs. against defts. as soon as the 
mischief was discovered, but this was after the 
expiration of fourteen days from the final dis- 
charge of the vessel. Pltfs. claimed arbitration, 
but the arbitrator before whom the matter came 
held that he had no jurisdiction, as notice of 
arbitration was not given nor the arbitrator 
nominated in time. In an action by pltfs. 
claiming damages, it was found that it was within 
the contemnlation of the parties that the copra 
cake would be used for cattle food & nothii^ else : 
— Held : the award, which dealt merely with the 


arbitrator’s jurisdiction & not with the claim 
was not a bar to the action. 

An award following on the arbitration clause 
may be an answer to the claim, & it will be an 
answer where it deals with the claim. But 
where, as in this case, the award does not deal 
with the claim but merely with the jurisdiction of 
the arbitrator, it is no answer (Roche, J.). — Pin- 
nock Brothers v. liBwis & Peat, Ltd., [1923] 

1 K. B. 690 ; 92 L. J. K. B. 695 ; 129 L. T. 320 ; 
39 T. L. R. 212 ; 67 Sol. Jo. 501 ; 28 Com. Oas. 210. 

Annotation : — Distd. Ayscough v. Sheed, Thomson (1924), 

93 L. J. K. B. 924. 

Arbitrator unqualified to act.] — See 
Arbitration, Vol. II., p. 401, No. 684. 

.] — See, generally, Arbitration, Vol. 

II., p. 534 et aeq. ; Commons, Vol. XI., pp. 76, 77. 

683. Order of General Medical Council.] — 

Him. V. Clifford, Clifford v. Timms, Clifford 
V. Phillips, No. 239, ante. 

684. Excise Commissioners — Condemnation of 
goods.] — Condemnation of goods by the Comrs. of 
Excise is not conclusive evidence to a jury in an 
action of trespass. Nor, in such action, does the 
onus prohandi lie on pltf., but on the officer. 

A condemnation of goods in the Exch. is con- 
clusive evidence against all the world ; but the 
reasons & authorities relied on, extend only to that 
ct., being the King’s Supreme Ct. of revenue, & 
not to the inferior jurisdictions of the Boards of 
Excise & Customs (per Cur.). — Henshaw v. 
Pleasance (1777), 2 Wm. Bl. 1174 ; 96 E. R. 692. 

Annotations : — Distd. Brittain c. Kinnalrd (1819), 1 Brod. & 

Bing. 432. Reid. Wood v. Chessal (1779), 2 Wm. Bl. 1254, 

Condemnation of goods by Court of Exchequer, 
see Part II., Sect. 2, sub-sect. 1, B. (b) ii., ante. 

685. Inquest — Inquest of office.] — By office, in 
1542, it was found that M. died seised of certain 
lands, & that the same descended to his son & heir 
within age, & that the lands were held of tlie King 
as of his Duchy of Lancaster by knight’s service, 
whereas in truth the same were held of one then 
in ward to the King as of his mesnalty ; & upon 
the office found, the King seised the ward of the 
heir of M. Afterwards, in 1807, after the death 
of the heir of M., it was found by another office, 
that the heir of M. died seised of the lands, & held 
them of the King as of his duchy by knight’s 
service, & that his heir was within age : — Held : 
the mesne was not estopped by the first office from 
traversing the last. — Hulme’s Case (1609), 13 
Co. Rep. 61 ; 77 E. R. 1471 ; sub nom. Holmes 
Case, Ley. 13. 

Annotation: — Mentd. Cumber v. Hill (1734), 2 Bam. K. B. 

443. 

686. Coroner’s inquest.] — A workman 

was killed os the result of a bomb dropped by 
enemy aircraft on an oil & colour warehouse to 
which he was sent by his employer in the ordinary 
course of his employment. His widow applied 
for compensation. The facts proved before the 
counter ct. judge were that in the case of a fire 
breaking out upon the premises in which the 
deceased workmim met his death, dense & suffo- 
cating smoke would be produced from the materials 
stored there ; that while he was upon the premises 
they were wrecked & set on fire by a bomb or 
bombs from hostile aircraft ; & that the deceased 
workman was found in the basement of the pre- 
mises buried under the wreckage, but without any 
apparent external marks of injury upon him. 
Appet. sought to put in evidence, as showing the 
cause of death, the record of the coroner’s in- 
quisition & a certified copy of the entry in the 
register of deaths. The county ct. judge refused 
to admit them as evidence. He nevertheleflss held 
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Sect. 1 . — Judgments of courts not of record: Sub- 
sect. 4. Sect. 2.] 

upon the evidence, apart from those documents, 
that the workman died of suffocation by smoke ; 
that the employment exposed him to a special 
risk ; & tliat he met liis death by an accident 
arising out of & in the course of his employment : — 
Held : neither the record of the coroner’s inquisi- 
tion nor the certificate of death was admissible 
as evidence of the cause of death, & the county 
ct. judge was therefore right in refusing to admit 
them. 

The coroner’s inquisition is not like a judgment 
in rem. Nothing is done which is conclusive upon 
any person affected by it (Sw infen Eady, M.R.). 
— Bibd V. Keep, [1918] 2 K. B. 692 ; 87 L. J. K. B. 
1199 : 118 L. T. 633 ; 34 T. L. R. 513 ; 62 Sol. Jo. 
666; IIB. W. 0. 0. 133, C. A. 

Annoiations Apld. Barnett v. Cohen, [1921] 2 K. B. 461. 
Mentd. Munro, Brice v. Marten, Same v. K., [1920] 3 
K. B. 94 ; Smith v. G. W. Ry., [1921] 2 K. B. 237. 

-.] — See, generally. Coroners, Vol. 
XIII., pp. 259, 260. 

687. Inquisition — Inquisition of lunacy.] — An 

inquisition of lunacy is always admitted to be 
read, but is not conclusive e\ndence, for you may 
traverse it. — S ergeson v. Seajley (1742), 2 Atk. 
412 ; 9 Mod. Rep. 370 ; 26 E. R. 618, L. C. 

Annotations: — Reid. Re Walden, Ex p. Bradbury (1839), 4 
Deac. 202 ; Hill v. Clifford, Clifford v. Timms, Oiflord t>. 
Phillips, [1907] 2 Ch. 236 ; Bird v. Keep, [1918] 2 K. B. 
692. Mentd. Revel v. Watkinson (1748), Bolt’s Sup. 66 ; 
Araesbury v. Brown (1750), 1 Ves. Sen. 477 ; Oxenden 
V. Compton (1793), 4 Bro. C. C. 231 ; Moodlo v. Reid 
(1816), 1 Madd. 516 ; Burgos v. Mawbey (1823), Turn. & R. 
167 ; Cole r. Stutely (1842), 6 Jur. 314 ; Price v. Berring- 
ton (1851), 3 Mac. & G. 486 ; Jacobs v. Richards (1854), 
23 L. J. Ch. 557 ; Elliot v. Ince (1857), 7 De G. M. & G. 
475. 


688. .] — Where to an action against 

exors. on the bond of testator, they plead non est 
facium, & set up lunacy as a defence at the trial, 
an inquisition taken under a commission of lunacy 
against testator after the execution of the bond, 
finding tliat he had been a lunatic from a day 
antecedent to that, without any lucid interval, is 
admissible e\ndencc. — F aulder v. Sllk (1811), 3 
Camp. 126, N. P. 

Annotations: — Re!d. Hill v. Clifford, Clifford v. Timms, 
diflord V. Phillips, [1907] 2 Ch. 236 ; Bird v. Keep, [1918] 
2 K. 13. 692. Mentd. Towart r. Sellars (1817), 5 Dow, 
231. 


689. 


-.] — It would be very dangerous 


to allow a deed executed by a married woman; 
who was certified at the time to be of competent 
imderstanding to be treated as null & void merelj 
because a jury more than nine years afterwardf 
found that her insanity dated from a period prioi 
to the execution (Lord Herschell). — Vak 
Grutten V. Foxwell, Foxwell V. Van Grutten 
[1897] A. C. 658 ; 66 L. J. Q. B. 745 ; 77 L. T 
170 ; 46 W. R. 426, H. L. 

Annotations :—CoraA. Hill v. Clifford, Clifford v. Timms 
Clifford V. PMllips, [ 1 907 ] 2 Ch. 236. Mentd. Re Adams & 
Perry’s Contr^t, [1899] 1 Ch. 554; Pelham Clinton « 
Newcastle, [1902] 1 Ch. 34 ; JRe Bucktou, Buckton v 
Buckton, [1907] 2 Ch. 406 ; He Slmooe, Vowler-Slmooo t 
Vowler, * Re Lawrence, Lawrence « 

Hobbs, Hobbs v. Hobbs 
U917] 1 Ch. 569 ; Re Hussey Sc Green’s Contract, R 
Hussey, Hussey r. Simper, [1921] 1 Ch. 666. 

-.] — See, further. Lunatics. 

I^nds Clauses ConsoUdatlon Act 
1845 (c. 18)J — See Compulsory Purchase o 

nS 

326-327, 648 et seq. 

690. Hundred court.] — The judgment is no 
the jud^ent of a ct. of record, & being therefor 
only evidence, like a foreign judgment, the whol 
is open (Lord Mansfiet.d, C.J.).— Herbert t 


Cook (1782), 3 Doug. K. B. 101 ; Wfiles, 37, n. ; 
09 E. R. 560. 

Annotations : — ^Refd. Martin v. Nioolls (1830), 3 Sim. 458 
Mentd. Williams v. Jones (1845), 2 Dow. Sc L. 680. 

691. Naval court — Merchant Shipping Act, 
1894 (c. 60).] — An order regularly made by a duly 
constituted naval ct. within the scope of its juris- 
diction [under above Act] is conclusive in anv 
subsequent legal proceedings of the rights of all 
the parties interested, whether they are parties 
to the proceedings before the naval ct. or not ; 
consequently, where by such order a seaman is 
discharged from his ship, the order is a bar to a 
civil action by the seaman against the owner for 
wrongful dismissal, notwithstanding that the 
owner was not a party to the criminal proceedings . 
— Hutton v. Ras Steam Shipping Co., Ltd., 
[1907] 1 K. B. 834 ; 76 L. J. K. B. 562 ; 96 L. T. 
515 ; 23 T. L. R. 295 ; 61 Sol. Jo. 247 ; 10 Asp. 
M. L. 0. 386; 12 Com. Cas. 231, C. A.; affq. 
(1905), 94 L. T. 645. 

Annotations: — Retd. Caine r. Palace Shipping Co. (1906)* 
22 T. L. R. 816 ; Hill v. Clifford, Clifford v. Timms, 
Clifford V. PhlllipB, [1007] 2 Ch. 236. 

692. .] — Pltfs., who were British 

seamen, signed an agreement to serve on a British 
ship on a voyage not exceeding three years’ 
duration to any ports within 75 degrees N. & 
60 degrees S. latitude, commencing at Cardiff & 
proceeding thence to Hong Kong, & to end at a 
port in Europe. At the time of signing pltfs. 
knew that war had broken out between Russia &: 
Japan, that the ship was to carry a cargo of coal 
to Hong Kong, & that coal was treated by both 
belligerents as contraband of war. After arrival 
at Hong Kong pltfs. were told by the master that 
the ship was going on to Sasebo, a port Sc naval 
base in Japan, but within the geographical limits 
of the voyage. Pltfs. refused to go on to Sasebo 
with coal on board, & were thereupon charged 
before a Ct. of competent jurisdiction at Hong 
Kong with having impeded the progress of the 
ship by refusing to go to sea, & were convicted Sc 
imprisoned. Other sailors were substituted for 
pltfs,, <fc the ship went on to Sasebo. Pltfs., after 
their discharge from prison, were returned to this 
country as distressed seamen. Pltfs. having 
brought an action to recover wages from the date 
of their trial at Hong Kong, & also general 
damages : — Held : the conviction of pltfs. at 
Hong Kong did not operate as an estoppel against 
their claim for wages. 

It is well settled that a conviction is no estoppel 
in a civil action, . . . Estoppels must be mutual ; 
but the litigation here is between shipowners &, 
seamen, in the criminal proceeding at Hong Kong 
it was between the King Sc the prisoner (Farwell, 

L. J.). — Caine v. Palace Steam Shipping Co., 
[1907] 1 K. B. 670 ; 70 L. J. K. B. 292 ; 90 L. T. 
410 ; 23 T. L. R. 203 ; 61 Sol. Jo. 170 ; 10 Asp. 

M. L, C. 380 ; 12 Com. Cas. 90, C. A.. ; affd., sub 
nom. Palace Shipping Co., Ltd. v. Caine, [1907] 
A. C. 380, H. L. 

Annotations : — Refd. Hutton v. Ras Steam Shippiug Ck)., 
[1907] 1 K. B. 834. Mentd. Collins v. Simpson S.S. Co. 
(1907), 24 T. L. R. 178; Slbery v. Conueuy (1907), 96 
L. T. 140. 

— See, further. Shipping. 

693. Order by registrar In voluntary winding up 
-^Refusal of proof.] — An order made by the regis- 
trar in the voluntary winding up of a co. that a 
claim in respect of a judgment should not be 
admitted to proof does not estop the claimant 
from presenting a compulsory winding-up petition 
if after the date of the order he ascertains facts 
which show that the transactions of the co. ought 



241 


Part 111. Estorrel Quasi of Pecord. 


to be investigated by the ohlcial receiver. — lie 
INECTO, Ltd. (1922), 38 T. L. R. 797. 

694. Sewers Commissioners — Order requiring 
landowners to repair & alter sea walls.] — Orders of 
the Comrs. of Sewers, requiring land owners to 
repair & alter sea walls, may be given in evidence 
os adjudications by a ct. of competent jurisdiction, 
without proof of their having been acted upon. 
After a considerable lapse of time as seventy years, 
the ct. will presume that such orders were executed. 
— R. V. Leigh (1839), 10 Ad. & El. 398 ; 2 Per. & 
Dav. 357 ; 113 E. R. L52. 

.4 naotoHoM s ; —Mentd. Jl. w. BodfordHhiro (1855), 1 J ur. N. S. 

208 ; H. V. Duncan (1881), 44 L. T. 521 ; Fobbitit' Sowern 

(Jorars. V. 11. (188«), 11 App. CaB. 440. 

Sect. 2. ^MATTERS PRECLUDING ESTOPPEL. 

696. Fraud or collusion.] — The validity of a 
sentence passed in 181(5, by the Consistory Ct. of 
London, decreeing a divorce a vinculo in a suit of 
nullity of marriage, may be imxieached in a suit 
brought in 1 842, in the Prerogative Ct., for granting 
letters of administration, by the issue of the 
marriage, lu’onouneed null & void by the sentence 
of 181(5. Rut in order to set asid(? such sentence, 
collusion betw'cen the jiaities, A fraud practised 
thereby, upon the ct., must be satisfactorily shown. 
An allegation, imjieaching a senknee, jileading 
facts, which if proved, might amount to fraud, but 
not collusion, i-ejectcd.— -M eddowcuoi’T v. Hugue- 
NIN (1811), 1 Moo. P. C. C. 38(5 , 8 Jur. 431 ; 13 
E. R. 352, P. C. 

Annotationfi : — Refd. Perry v. Moddoweroft (181(5). 10 Boav. 

122 ; The Justyn (1802), 0 L. T. 553. 

696. .] — A marriage was solemnised 

between A. A; B., but it was declared void by the 
Ecclesiastical Ct. Some years afterwards a child 
of A. (Sc R., Cfi venire sa mere at the time of the 
sentence, <te who necossaiily was no party to the 
proceedings, claimed iirojicrty in this ct., as 
descendant of A. : — Held: (1) ho was bound by 
the sentence though he might avoid its ellect by 
sliowing fraud & collusion in obtaining it ; (2) 

.such fraud & collusion must be shown to have 
taken iilace between the parties to the i)roceed- 
ings ; (3) proof that the costs of the unsuccessful 
party liad been agreed to be paid, that witnesses 
were not examined, others not cross-examined, 
A- that difliculties were not intei‘i)o.sed wliich might 
have lieen, did not, together, amount to j)roof of 
fraud & collusion. — Peru y v. Meddowcro^’t ( 184(5), 
10 Reav. 122 ; 8 Jj. T. O. S. 249 ; 50 E. R. 529. 

697. — .] — On a (jucstion of legitimacy 
then; were? in evitlonce a sentence of nullity of 
marriage of a minor for want of her father’s con- 
sent, A a statement in the iiarish register that the 
marriage took place by licence with the consent 
of the mother of the bride, but .saying nothing as 
to the father’s consent. Tliere was, however, 
evidence leading to tlic conclusion that the sentence 
had been obtained by collusion between the 
husband A wife, A that the father had been aware 
A did not disapi)rove of the match : — Held : 
fifty years after the date of the sentence of nullity, 
the marriage ought to be jiresumed valid. — 
llAimisoN V. Southampton Corpn. (1853), 4 
J>e G. M. A G. 137 ; 1 Eq. Rep. 299 ; 22 L. .1. Gh. 
722 ; 21 J.. T. O. S. 294 ; 18 Jur. 1 ; 1 W. R. 422 ; 
43 K. R. 459, L. JJ. 

698. Lack of jurisdiction.] — A railway Act pro- 
vided, by s. 4, that nothing therein conteined 
should authorise the J. railway co. to take any land 
without the consent of the owner. S. 43 regulated 
the mode of crossing other railways. The Gt. 
of C4. R. having decided, tliat, under this Act, the 
co. had no liower to cross another railway (the 

J. — VOL. XXI. 


G. Railway) without the consent of the xiro- 
prietors, a subsequent Act of Parliament of the 
same co., after reciting that under the former Act 
the co. had power to carry their railway across 
the line of the C. Railway with the consent of the 
proprietors, enacted, that, notwithstanding any- 
thing in the first Act, it should be lawful for the 
J . Rahway Co. to carry their railway over the 0. 
Railway by means of a bridge, without its being 
necessary to obtain the consent of that co., pro- 
vided that the crossing should be made as in the 
first Act, except as regarded the jirior consent of 
the owners of such railway. S. 21 enacted, that 
the J. Railway Co. sliould construct a bridge 
over the C. Railway in the manner agreed upon 
between the engineers of the two cos. ; A, in case 
of the G. Railway engineer not assenting to the 
j)lan of the J . Railway engineer witliin three weeks, 
the mannei', etc., of constructing the bridge should 
be referred to t he county surveyor. The engineer 
of the J. Railway Go. submitted a plan of a bridge 
over the G. Railway to the engineer of the C. 
Railway, A on the latter assenting thereto within 
three we(‘ks, referred the matter to the county 
surveyor wlio decided that a certain bridge should 
bo built over the G. Railway, A that it should rest 
upon their land. The J. Railway Go. afterwards 
X)ur(diascd land of another party, A gave notice 
to the Go. of their intention to abandon the 
award of the surveyor. The surveyor then made 
a second award, by which he decided that another 
bridge should be made over the G. Railway. 
This bridge was made against the consent of the 
G. Railway Go., but it did not rest uj^on or touch 
their land: — Held: (1) the J. Railway Go. had 
no right, without the consent of the Cb., to build 
the bridge according to the first decision of the 
county surveyor; (2) as the surveyor liad no 
power to direct a biidgc to be built upon land 
without the consent of the owner, his first decision 
was not binding, A he was at liberty to make 
another : (3) the abandonment by the J. Railway 
Go. of the first decision of the surveyor did not 
operated as a release of their right to build any 
bridge whatever over the G. Railway ; (4) the J. 
Railway Go. had the right of placing scaffolding, 
etc. on the land of the G. Railway, if such act was 
necessary, for the construction of the bridge. — 
Glmience Ry. Go, r. Great North of England, 
etc. Ry. Go. (1845), 13 M. A W. 70(3 ; 14 L. J. Ex. 
137 ; 153 E. R. 295 ; sub norn. Great North oi’ 
England, Glarence, A Hartlepool Junction 
Ry. Go. r. Glarence Ry. Go., 3 Ry. A Gan. Gas. 
G24. 

699. — ■ .] — To an action for an injury to 

pltfs.’ vessel by a collision in the river Thames, 
dofts. pleaded, that the rneiits in respect of the 
demand by this action sought, to be enforced, 
had been already tried A determined, A certain 
X)rocoedings, to which pltfs. A defts. were parties, 
liad been had in the Admiralty Gt., A that the 
merits upon which pltfs. sought to recover in tliis 
action were thereby A then tried. A, after due 
Xirocecdings had A taken in the ct., A in due form 
of law, determined by that ct. in favour of defts. ; 
A that it wa.s then held by the ct. that the collision 
occurred through the negligence of pltfs., A not 
througli the negligence of defts. ; — Held : the jiloa 
was no answer to the action, inasmuch as it did 
not show upon the face of it that the Admiralty 
Gt. had jurisdiction over the matter in question.— 
Harris v. Willis (1855), 15 G. B. 710 ; 3 C. L. R. 
609 ; 24 L. J. C. P. 93 ; 24 L. T. O. S. 241 ; 
3 W. U. 238 ; 139 E. R. 604. 

Judgments of courts of record.] — See Pai»t II., 
Sect. 4, ante. 
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Part IV. — Lis alibi pendens. 

CoNtT-icT OF Laws, Vol. XI., pp. 477 el seq. ; PriACTicE. 

Part V. — Estoppel by Deed. 


1.— IN 

700. General rule.] — A. is bound to B. in an 
obligation. A. is named of Bale. A. shall not 
be received to plead that there is Over-Bale & 
Nether-Bale & that there is no Bale without any 
addition, for the obligation is otherwise, k. he shall 
not beTeceived to contradict his own deed, but he 
shall be estopped by it. — Anon. (1484), Jenk. 
1(13. 

701. .] — Though the rule be that a man is 

estopped from averring against anything in his 
own deed, yet that is, supposing it to be his deed ; 
for where it is void, it is otherwise (Parker, C.J.). 
— Mitchel V. Reynolds (1711), as reported in 
1 P. Wms. 181 ; 24 E. R. 347. 

Annotations : — Mentd. Shelton v. Sire (1719), 11 Mod. llcp. 
:U0 ; Chesmanv. Nainby (1727), 2 Stra. 739 ; Guamakers’ 
Co. r. Fell (1742), Willes, 384; Low v. I'oei-s (1770), 


Wilni. 364; Davis r. Mason (1793), 5 Term Hop. 118; 
Oale V. Hood (1806), 8 East, 80 ; Hayward v. Young 
(1818), 2 Chit. 407 ; Hoinor v. Ashford (1825), 3 Bing, 
322 ; Wickens v. Evans (1829), 3 Y. & J. 318 ; Homer 
V. Graves (1831), 7 Bing. 735 ; Young v. Timmins (1831), 

I Cr. & J. 331 ; Koppell r. Bailoy (1834), 2 My. & K. 517 ; 
Hitcnooek v. Coker (1837), 6 Ad. & El. 4.38 ; Wallis v. Day 
(1837), 2 M. & W. 273 ; Ward v. Bynio (1839), 5 M. & W. 
548 ; Malian v. May (1843), 11 M. & W. 663 ; Tallis v. 
Tallis (1853), 1 E. & B. 391 ; Dcndy v. Hondorson (1855), 

II Exch. 194; Catt v. Tourle (1869), 4 Ch. App. 654 ; 
Wilkinson v. Wilkinson (1871), L. H. 12 Eq. 604 ; Gravely 

Barnai“d (1874), L. H, 18 Eq. 518; CoUins v, Locke 
(1879), 4 App. Cas. 674; Housillon v. llousillon (1880), 
14 Ch. D. 351 ; Davies v. Davies (1887), 36 Ch. 1). 359 ; 
Clegg V. Hands (1889), 44 Ch. D. 506, n. ; Mogul H.S. Co. 
r. McGregor, Gow (1889), 23 Q. B. D. 598; Badischo Aniliu 
Und Soda Fabrik v. Schott, Scgncr, [1892] 3 Ch. 44 7 ; 
Nordenfelt v. Maxim Nordeufolt Gmis & Ammunition Co., 
[1894] A. C. 535 ; Kruso v. Johnson, [1898] 2 Q. B. 91 ; 
Haynes v. Doman, [1899] 2 Ch. 13 ; Re Hollis’ Hospital 
Trustees & Hague’s Contract (1899), 47 W. H. 691 ; 
Dowdon & Book r. Book, [1904] 1 K. B. 45 ; Mouchcll 
V. Cubltt (1907), 21 11. B. C. 194; Rc Moi’gan, Dowson 

from presenting a windlng-np petition 
until the period of extension had 
Ati^ah Canning Co. 

—CAN. 

700 viii. — — .] — A municipality is 
estopped from questioning the regu- 
larity of its own proco<5ding8 relating 
to a tax sale, or of the assessment 
upon wliich tho same W(!rc founded, 
as against a pm'cliascr in good faith 
who has paid the purchase money & 
obtained a deed under tho corporate 
seal of the municipality. — A li.oway 
r. St. Andiikwb Huual Munici- 
I'AMTY (1906), 3 W. L. H. 13 ; 16 

Man. L. H. 255.— CAN. 

700 ix. .] — Mtges. under seal 

may operate an estoppel by deed, but 
tliat applies only wliere tho action is 
brought directly on the deed. — 
McHugh r. Union Bank of Canaha 
( 1910), 14 W. L. H. 642 ; 3 Alta. L. U. 
177 ; on appeal, [1913] A. ('. 299.^ — CAN. 

700 X. — ' — .] — In India, justice, 
equity & good conscience roquirei iu» 
more than that a partly slionld Ikj 
precluded from contradicting, to the 
prejudice of anotiier, an instrument 
pretending to tho sohmmity of a deed, 
when the partic‘8 claiming under it or 
their reproHontatlves have been in- 
duced to alter their position on tho 
faith of such instrument. — B akam 
.Singh u. Lal.ti Mal (1877), I. L. R. 

1 All. 403.— IND. 

700 xi. .] — W. who under a volun- 
tary Bottlement, exeemtod by liis 
father, was entitled in remainder to 
an estate for life with remainder to 
ids first & other sons in tall, subso- 
q lion My to Ids marriage joined his 
father in two mtges., wldcli recited 
that his father was seised in fee, & 
covenanted that lie was so seised : 
tho father & tho two mtgce.8. executed 
a subsequent mtge. in fee, to pay them 
off & raise a further sum, which W. did 
not execute, but was aware of & 
joined 111 a collateral deed for tlio 
purpose of barring all possible estates 
tall & vesting the foe in his father ; 
I>urt of the money raised by all tho 
mtges. being for & applied to the use 
of W. : — Held : ho was ostopjHjd from 
setting up against his own arts any 
estate ho had at tho time of the 
mtges., & therefore the mtge. w'os a 
good charge on his life estate. — 
Guardian Ajbsurancb Co. tJ. Avok- 
MORE (1872), 6 I. H. Eq. 891.— IR. 


PART V. SECT. 1. 

700 i. General »»/7r.] — Bltf. brought 
Bint to foreclose a mtge. made by deft., 
who alleged in her answer that she 
liad been induced to sign it by the 
fraud of F. She had re-extxmted the 
instrument in the iiresonce of tlio clerk 
Df pltf.’s solr., ivho had deferred paying 
over the money in order to assure 
liimself that deft, understood tlic trans- 
action. Deft, was aware of the nature 
of the instrument siiortly after signing 
it, & did not repudiate It, but eutered 
into negotiations to obtain security 
from F., who had retained the money 
advaiK-ed on the security of the mtge. : 
-—Held : deft, was estopped, as against 
pltf., from saying that slie was not 
aware of the enuteuts of tlie instru- 
ment. — Kinnf.ak V. .Silver (1776), 
H. E. D. 101.— CAN. 

700 ii. — ,] -la cjwtmeut against 
a mtgor. by a p\irclia.ser of the equity 
of rotlcmptioii under a warranty deed, 
deft, is (istopped from showing that lie 
had no title when he gave the deed ; 
nor can lie set up the title of the mtgee. 
in bar of tlie action.- Doe v. Bowek 
(1849), 1 All. 271.- CAN. 

700 hi. .]— In ejectment by 

mtgee. against mtgor., to whom the 
land had Ixmui granted by the Crown, 
deft, proposed to sliow tliat the land 
was i»aid for by liis son, wlio occupied 
it as owner till liis di-atli -Held ; tho 
mtgor. was estopited by his deed from 
saying that lie liad no title. — ^DoE d. 
Stf.wakt V. M’Do.nald (1850), 1 All. 
673.— CAN. 

700 iv. .] — D. had recovered tlireo 

judgments against dillereut persons, 
one in tho county e,t. & two In tlie 
Q. B. Defts., being assignoes of 
these judgments, reeihved payment of 
and dlsehaiged the county ct. judg- 
ment, & afterwards l»y deed assigned 
to one F. the several judgiiumt.s, 
covenanting that tliey had received 
no payment thereon, 8c had not 
released any part tliereof. 1'’. assigned 
to M. “ the several judgments,” 8c 
assignment to him. ” & all lieneflts 
to be derived therefrom, either at law 
or in equity.” M., by deed, indorsed 
on tho ossignmont to himself, assigned 
to pltf. ” all Ills right, title. Interest, 
& claim to & in the several judgments 
referred to in the assignment thereof ” : 
— Held : it could not be said that, 


there being no judgment to assign, the 
covenant could not be assigned as 
incident to it, for defts. by their deed 
& covenant were estopped from 
assorting that the judgment had then 
been paid. — C ole v. Bank of Mon- 
treal (1876), 39 U. C. H. 54.— CAN. 

700 V. .] — D., while residing on 

Crown laud, & after he had applied 
lor a grant under the Labour Act, 
<5onveyod it by a warranty deed to S., 
who afterwards conveyed it to deft. 
D. after obtaining the grant conveyed 
tho land in qnest.ion to B., wiio e,on- 
veyed to pltf. It appeared on tlie 
trial that ^>th B. 8c pltf. had notice 
of the deed to tf. before tlie dix'ds w^ero 
given to them respectively : — Held ; 
D. was estopped from denying that Jie 
liad title to tho land when he made 
tho conveyance to S. & pltf. claiming 
under him os his as-sigrioc was bound 
by the same c-stoppel which runs with 
tho land. — G uegain v. Langib (1882), 
21 N. B. R. 549.— CAN.^ 

700 vi. — - — After' B. N. A. Act, 
1867, came into force tlic Govt, of 
Nova Scotia grantod to 8. part of tho 
foroshoro of tho harbour of Sydney ; 
8. conveyed this lot through the C . Co. 
to deft. 8, having died, his widow* 
brought action for dower, to which tho 
CO. pleaded that the grant to 8. was 
void, the property being vested in the 
Donxiuion Govt. :—/IM : tho co. 
having obtained title to tho property 
from 8. they were estopped from saying 
that his title was defective. — S itinky 
8c JjOUisbuko Coal & Railway Co. 
V. Sword (1892), 21 8. C, R. 152 ; 
23 N. 8. R. 2 14. —CAN. 

700 vii. .] — Upon tho petition for 

a windlng-up order, it appeared that 
the application was made by a creditor 
who had given the co. an extension 
of time, not yet expired, for payment 
of the debt. The affidavit in support 
of the petition w'as made by a person 
who deposed upon information & 
belief, 8c upon cross-cxamlnatiou tliere- 
ou it appeared that lie had no personal 
knowledge of the inaitors deposed to. 
Tiio CO. had called Its creilitors together, 
8c a good deed was executed whereby 
the CO. assigned certain property to 
trustees to answer tho creditors’ claims, 
8c tho creditors agroeil to extend the 
time lor payment : — Held : tho credi- 
tors who had executed tho deed, of 
wliom petitioner was one, were estopped 


expired.— i?e 
(1897), 5 B. C. R. 661. 



Part Y. -Estoppel by Deed. 


243 


V. I>avoy (1910), 20 T. L. 11. 398 ; North Wostom Salt Co. 

V. Eloctrolytio Alkali Co. (1912), 107 L. T. 439 ; Morris 

V. Saxelby, [1910] 1 A. C. 688 : Horvvood v. Millar’s 

Timber & Trading Co., [1917] 1 K. B. 305 ; RodrigTiez 

V. Bpeyer, [1919J A. C. 59 ; Hepwoi’th Manufacturing Co. 

V. Ryott, [1920] 1 Ch. 1. 

^ 702. .] — No man shaU be allowed to dispute 

his own solemn deed (Loud Mansfield, C.J.). — 
Goodtitle V. Bailey (1777), 2 Cowp. 597 ; 98 
E. R. 1260. 

Annotaiiona : — ^Refd. Corp v. Corp (1793), 1 Phillim. 11, n. ; 

Roe d. Berkeley v. York (Archbp.) (i805), 6 East, 86 ; 

Halford v. Dillon (1820), 2 Brod. & Bing. 12 ; Right d. 

Jefterys v. Bucknell (1831), 2 B. & Ad. 278. 

703. .] — Under a marriage settlement made 

in 1820, a father had a power of appointment 
among his children. He afterwards borrowed the 
funds subject to the power, amounting to £6,000, 
from the trustees of the settlement, on the security 
of a freehold estate which was his own property. 
On the marriage of his only dauglxter in 1853, the 
father settled a sum of £3,000 upon her out of bis 
own property. In 1803, the father executed three 
deeds of even date. By the fii’st, he made a 
voluntary settlement of the freehold estate with 
some other property on his eldest son, E. for his 
life, with remainder for the benefit of E.’s children 
or remoter issue, as E. should appoint & in (iefault 
of apjMDintment, to E.’s children equally, & in 
default of children, to himself in fee. By a second 
deed, the father appointed the whole of the £6,000 
under his marriage settlement to E. absolutely ; 
& the same deed contained a release by the father 
& his wife &> also by E. & the surviving trustee of 
the settlement, of tlie mtge. debt of £6,000, & a 
conveyance by the same parties of the freehold 
estate discharged from the mtge. to the uses of the 
voluntary settlement of even date ; by a third 
deed, the father gave the residue of his property 
to his only other son, R. The father made his 
will, bearing the same date, & thereby confirmed 
the three deeds of even date, & charged his ultimate 
remainder under the first deed with £3,000, in 
favour of his only daughter, M., & subject thereto, 
gave the same to It. The father died in 1864. 
E., although made a party to the first- 
mentioned deeds of even date, was not consulted 
on their preparation, & he at first refused to execute 
them, but ho did in fact execute them in the 
year 1871: — Held: the condition annexed to 
the appointment, that E. should release the estate 
from the mtge. debt, was not binding upon E. 
until he assented to the arrangement & he might 
have claimed the benefit of the absolute appoint- 
ment in his favour discharged from the condition, 
but, having executed the deeds, he had by his 
voluntary act assented to be bound by the con- 
ditions. — Roach v. Tkood (1876), 3 Ch. D. 429 ; 
34 L. T. 105 : 24 W. R. 803, C. A. 

Annotations: — Msntd. Turner’s S. E. (1884), 28 CTi. D. 

205 ; Re Crawsbay, Crawsbay v. Crawshay (1890), 43 

Ch. D. 615. 

704. Doctrine not to be extended.] — General 
Finance, Mortoage & Discount Co. v. Liberator 
Permanent Benefit Building Society, No. 733, 
post. 

Sect. 2.— TO WHAT DEEDS APPLICABLE. 

Sub-sect. 1. — Indentures. 

705. General rule.] — A man who leases by 
deed poll for years, or by parol may avoid this 


lease to say that he liad nothing in the land, 
tempore dimissionis ; contrary upon a lease by 
indenture, for this is an estoppel. — Anon. (1546), 
Bro. N. 0. 78 ; 73 E. R. 881. 

706. .] — Where a lease is made to a man 

of his own land by deed indented, this is an 
estoppel. — Anon. (1586), Gouldsb. 53 ; 75 E. R. 
990. 

707. .] — Anon, (prior to 1547), Keil. 112 ; 

72 E. R. 279. 

708. .] — Right d. Jefferys v. Bucknell, 

No. 985, post. 


Sub-sect. 2. — Deeds Poll. 

709. General rule.] — Anon. (1546), No. 705, ante. 

710. .] — Right d. Jeffeiiys v. Bucknell, 

No. 985, post. 

711. .] — Pearl Life Assurance C’o. v. 

Johnson, Same v. Greenhalgii, No. 830, post. 

712. Application of ruie — Declaration that 
appointment made by mistake.] — A father executed 
a power of appointment, under which lus four 
younger cliildren, B., C., D., & E., became entitled, 
subject to his life interest, to £30,000 in equal 
shares. The father afterwards, by several instru- 
ments of api^ointment, affected to appoint the 
whole fund to B., G. & D. in the following shares ; 
viz., to B. £13,000, to 0. £5,000, & to D. £12,000. 
E., who was a son, died in his father’s lifetime 
intestate & without issue ; whereupon his share 
devolved to the father. After E.’s decease the 
father, with a view to support the subsequent 
appointments, executed a deed poll, declaring 
that the original appointment under which the 
children took equally was made by mistake : — 
Held : though the subsequent appointments were 
invalid so far as related to the shares of B., C., & D., 
yet as regarded the share of E. the father was 
bound by the statement in the deed i)oll, & E.’s 
share, amounting to £7,500, must be apportioned 
between B. & D. in satisfaction pro tanlo of the 
losses which, though the invalidity of the subse- 
quent appointments, had been sustained by their 
respective shares. — Armytage v. Armytage 
(1812), 1 Y. & 0. Ch. Cas. 461 ; 6 Jur. 790 ; 62 
E. R. 971. 


Sub-sect. 3. — ^Bonds. 

713. General rule.] — Jewell v, (1610), 

1 Roll. Rep. 408 ; 1 Roll. Abr. 872 ; 81 E. R. 571. 

AnnotatUma : — Reid. Shelley v. Wrlgbt (1737), Willes, 9; 
Lainsoni?. Tromore (1834), 1 Ad. & El. 792. 

714. .J — ^A. delivers his deed to B. to deliver 

as bis deed to 0. : — Held : a plea of non est factum 
by A. was bad, because it was his deed by the first 
delivery. — T aw v. Bury (1559), 2 Dyer, 167 a ; 
Ben. 75 ; 73 E. R. 366. 

Annotations: — Mentd. Alford v. Loo (1587), Cro. Eliz. 54 ; 
Butler V. Baker (1591), 3 Co. Rep. 25 a ; Hall ». Denbigrb 
(1609), Cro. Ellz. 773 ; WiUiams v. Green (1602), Moore, 
K. B. 612 • Wholpdalo’8 Case (1604). 5 Co. Rep. 119 a ; 
Oshey v. Hioks (1610), Cro. Jao. 263 ; Doe d. Qarnons 
V. Knight (1826), 5 B. & C. 671. 

715. Ball bond.] — In an action by the 

assignee of a bail-bond, the declaration stated that 
one H. had been arrested under a capias^ issued 
by virtue of a special order made by a judge ; & 


PAFTT V. SECT. 2, SUB-SECT. 3. 

713 i. Oeneral rule .] — A bond of 
annuity was granted by three parties, 
& the signature of one of them. A., 
was duly attested : while the signatures 
of the other two B. & C. were attested 
by two witnesses, but of whom only 


one was duly designed in the testing the testing clause ; & this was not 

clause thereafter ; on the faith of afleotod by tho circumstance that C. 

the bond, the price of tho annuity had died In the interim, & tbat the 

was paid to A., through tho hands of rri {n.jer vent us did not extend to him. — 

B., as A. '8 agent, or at least in B.’s Hamilton v. Whioht (1839), 3 8h. 

presence & with his knowledge : — Sc Mac}. 127 ; 14 8h. (Ct. of Sess.) 

Held : B. was barred by ret inter 323 ; 2 Dunl. (Ct. of S»9s.) ft# ; 15 

ventua from objecting to the error In Fac. Coll. 135.— -SCOT. 

B 2 
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Estoitel. 


Sect, 2. — To what deeds applicable : Suh-sccia, *3, 
4 <Sc 5.] 

that deft, had entered into the bail-bond, with a 
condition, reciting that H. had been arrest-ed by 
virtue of a ca})ios, issued out of the Ct. of Q. B. 
against H. in an action of debt at the suit of pltf . ; 
& that the bond had been duly assigned to pltf. by 
the sheritf according to the statute. On demurrer 
to the ch'claration : — Held •* (1) deft, was estopped 
by his execution of the bail-bond from objecting 
that IJ. was not arrested in an action at the suit 
of pltf. — B aiines V. Keane (1850), 15 Q. 13. 75 ; 
19 L. J. Q. B. 309 ; 15 L. T. O. S. 180 ; 14 Jur. 
780 ; 117 E. B. 380. 

Obligor misdescribed.] — See Nos. 701, 768, 2 ?os/. 
Estoppel by recitals in bonds.] — See Bonds, Vol. 
VIJ., pp. 191 ct seq. 


-JJCT. 1.— A'oiu AND lAU'ElU’ECT DeEDS. 

716. Deed void — General rule.] — When tlie 

bond is a good bf)rid the recital is an estoppel, 
but when the bond is void, the estoppel is void too 
& do('s not^ bind the parties. — N orfolk’s Casp: 
(1007), as reported in Hard. 464; 145 E. K. 

549. 

717. .] — Mitciiel V. Reynolds, No. 

701, ante. 

718. Non-enrolment — Charitable use.] — 

A i)aui)er, being in custody for having left his 
wife & children chargeable to a parish for several 
years, executed an indentiu-e, reciting “ that the 
jDresent, as well as former j)arish officers, had 
expended £174 in maintaining his wife & children, 
& that he had agreed to convey to the parish 
olliceis certain lands, ('tc.” : & he thereby con- 
veyed the same to trustees for the churchwai’dens 

overseers of the poor A of the inhabitants of the 
parish, to the intent that the rents & profits 
might be ai)plied to their use & benefit in aid 
of the poor rate: — Held: (1) this was a con- 
veyance for the benefit of a charitable use, re- 
quiring emolment j)ursuant to Charitable Uses 
Act, 1736 (c. 30), s. 1, & not a conveyance for 
a “ valuable consideration actually paid,” within 
sect. 2 of that Act; (2) a person who had been a 
party to the deed conveying the property, w'as not 
estopped from taking advantage of this objection. 
— Doe d. Preece v. Howells H 831), 2 B. & Ad. 
711; 9 I.. .T. O. 8. K. B. 332 ; 109 E. B. 1320. 

J ini.ofatioii ; — Gcncrcilty, Mentd. Webster v. Southey (1887), 
Ch. D. 9. 

— — - Invalid composition with creditors.] — Sec 

Bankruptcy, Vol. V., p. 1107, Nos. 9450-9457. 

719. Unregistered bill of sale.] — A trans- 
action ])urported to be an absolute assignment 
by dc'cd of certain chattels by pltf. to defts., 
followed by an agreement in writing whereby 
])ltf. hired the chattels from defts. upon the teims 
that, u})on a certain sum being paid by pltf. to 
(lefts, by w(*ekly instalments, the chattels were to 
bcilong to pltf., A, upon default in payment of any 
instalment, defts. were to be entitled to resume 
possession : — Held : notwithstanding the deed, 
pltf. was not estopped from showing that the 
true nature of the transaction was a loan upon the 
security of tlie chattels, & not an absolute assign- 


ment ; & the documents were void under Bills of 
Sale Act (1878) Amendment Act, 1882 (c. 43), for 
want of registration. — Madell v. Thomas & Co., 
[1891] 1 Q. B. 230 ; 60 L. .1. Q. B. 227 ; 64 L. T. 
9 ; 39 W. R. 280 ; 7 T. L. R. 170, C. A. 

Annotations: — Mentd. Bookett v. Towor AsBcts Co., [1891] 

i Q. B. 638 ; Edwards v. Marcus, [1894] 1 Q. B. 687. 

Validity of bill of sale.] — See Bnxs of Sale, 
Vol. VII., p. 127. 

Forged share certificates.] — See Companies, Vol. 
IX., p. 289. 

720. Deed voidable only.] — A deed of inspector- 
ship & composition made between a debtor & 
his creditors in Gt. Britain contained a covenant 
that in a certain event debtor would, if required by 
the inspector, assign all his property to the in- 
spector for the benefit of the creditors ; that upon 
such assignment the inspector should give a 
certificate that debtor had so assigned, & that 
thereupon the debtor should be released from his 
debts. The deed contained a proviso that it 
should ” cease, determine, A be void ” if all the 
(Tcditors in Gt. Britain to a certain amount did not 
execute it within six months from its date. Debtor 
was duly rcciuired by the inspector to execute an 
assignment, A did so, A received a certificate : — 
Held: (1) tlu' dtu^d was not void, but voidable 
only ; the release constituted a good defence 
against a creditor who had exocutoci the deed, A 
who, having had notice that all the creditors had 
not signed the deed, had endeavoured to obtain 
payment of a dividend out of the property assigned 
to the inspc'ctor. 

Semble : (2) tlic proviso was inserted in the deed 
for the benefit of debtor, A a creditor who had 
executed could not take advantage of it. 

Pltf. has no right to take advantage of the fact 
that one or more creditors did not execute the 
deed (Manisty, J.). — Dunn v. Wyman (1881), 
51 L. J. Q. B. 623. 

721. Deed Imperfect — General rule.] — The es- 
toppel could only arise if the document dtdivered 
to L. were primCi facie complete. — lie- Balkis 
Consolidated Co., Ltd. (1888), 58 L. T. 300 ; 
36 W. K. 392 ; 4 T. L. R. 201. 

722. Lease not executed by all lessors.] — 

In covenant, pltfs. declare, that A., B., Cl., A D., 
by indenture, demised to d(‘ft., A make ^^ro/erf 
of the counterpart. Plea : non est factum. After 
proof of the execution of the counterpart by deft., 
it is competent to him to produce the elemising part, 
to show that only two of tl»e four lessors executed 
it ; A deft, having so dom^, A thereupon a nonsuit- 
having been directed ; — Held : tlie nonsuit was 
w(>ll. — Wilson v. Woolpryes (1817), 6 M. A ,S. 
341 ; 105 E. R. 1270. 

Annotations: — Consd. Cardwell v. Lucas (183G), 2 M. & W. 

111. Reid. FishmonKers’ Co. v. Itobortson, Fishmongrora* 

Co. V. Booth, Fishmongers’ Co. v. Staines (1843), 6 Scott, 

N. K. 66. Mentd. Pitman v. Woodbury (1848), 3 Exch. 4 . 

723. Lease not executed by lessor.] — A 

declaration in covenant stated that one J. was 
seised in fee, A being so seised, by a certain in- 
denture, with tlie consent A approval of J. then 
given, made between .1. of the one part, A deft, of 
the other part, (proferi, sealed with the seal of 
deft.), it was witnessed, that, for the considerations 
therein mentioned, he, J., did demise to deft., his 
exors. A administrators, certain premises therein 


PART V. SECT. 2, SUB-SECT. 4. 

p. Veed imperfect — Joint deed of 
hushand tt wife — Executed by husband 
only .] — A covenant in a deed i)ro- 
fessing to be made jointly by husband 
& wife, hut executed only by tlie hus- 
band, is not sufficient to work an 


estoppel. — D oe d. Tiffany v. Mc- 
Creen (1837) (1823-1900), 1 Ont. 

Dig. 2242.— CAN. 

q. Bond not executed by all 

ohliyants .} — A bond for money lent, 
lioaring to be granted by A., B. A 
C. as principal obligents, was signed 


& delivered by B. & C., A. being present 
at the execution of the deed, but 
refusing to sign it : — Held : B. was 
not afterwards entitled to repudiate 
the obligation on the ground that A. 
hod not signed the deed.-— Craio v. 
Baton (or Brown) (1866), 4 Maeph. 
(Ct. of fcJess.) 192.— SCOT. 
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nieutioned ; to hold to him, liis exors., etc., for 
the term of eleven years. By virtue of which 
indenture, & by })ermi8sion of J. deft, afterwards 
entered int<^ the premises, & was i)ossossed thereof. 
Tliat ,T. afterwards made his will, by which he 
devised the estate to his widow E. for life, remainder 
to pltf. for life. It then averred the death of J., 
afterwards of E., his wife, whereupon pltf. 
became <te was seised of the reversion of & in the 
])remises in his demesne fis of freehold for the term 
of his natural life, under & by virtue of the will. 
Deft, pleaded in effect that, although the deed 
was his deed, yet, it was not signed by J., nor by 
any agent of J. thereunto lawfully authorised by 
writing, nor was any lease for the term of eleven 
years i)ut into writing signed by .1. or any agent., 
etc. : — Held : (1) the action was not maintainable 
by pltf. against cleft, for breaches of the covenants 
in the indenture. 

(2) If the lease was not executed by lessor, there 
could be no estoppel {1*arke, B.).— Card welt. v. 
Lucas (183(1), 2 M. & W. Ill ; 2 Gale, 203 ; G 
L. ,1. Ex. 52. 

Annotations : — Mentd. Coochv. Goodman (1842), 2 Q. B. .'>80 ; 

Pitman r. Woodbui’y (1848), 3 Exch. 4. 

Deeds by Infants.] — Sec vSect. G, sub-sect. 3, 

2)ost. 

Attempt by married woman to avoid restraint 
on anticipation.] — See Nos. 910, 911, pant. 

Void deed of arrangement .] — See Bankruptcy', 
Vol. IV., p. IGO, No. 1498. 


Sub-sect. 5. — Unexecuted Deeds. 

724. General ruie.] — By a deed of Jan. 179G, re- 
citing S.’s bkpey., & the conveyance under it of 
land, belonging to S., to T. W., T\ W. conveyed to 
B. for the purpose of making a tenant to the 
prcpcipe. B. was no party to this deed ; but he, 
in Eeb. 1790, by deed not rebirring expressly to 

PART V. SECT. 2, SUB-SECT. 6. 

725 i. Deed acted on.] — M. attendc'd 
a mocting for the forming of the C. 

Co. where he proposed & seconded 
resolutions, & was elected a director 
of tlio CO. & as such Ids name was 
afterwards insisted in the deed of 
settlement. Tliat deed M. never exe- 
cuted. 11 0 acted as a dinictor, received 
fees for l)iH attendanci', signed cheques 
to defrav tlic expenses, iV as chainnan 
of the board lie signed the minut.(;s 
making the llrst cull. Further upon 
one tlionsand shares ho paid tlie allot- 
ment money, & also paid the first two 
calls in respect of the shares. Ho 
refused to pay a third call, & the co. 
sued him therefor, charging him as 
being the holder of one thousand 
shares, & indebted to the co. in respect 
of the calls thereon, to which he had 
become liable in terms of the deed of 
settlement : — Held : M. w'as not 
estopped from alleging, & proving that 
ho had not executed the deed of 
settlement. — Davis v. Montf.fi okk 
(1873), 12 N. 8. W. S. C. 11. 26.— AUS. 

726 ii. — — ^.] — Pltfs. sued defts. for 
£1,000 being the amount of one share 
hold by dofts. under an agreement to 
purchase land from pltfs. Land was 
to be purchased for £16,000 wlilch was 
to bo provided for by 16 shares of 
£1,000. The person & cos. w’ere to 
take & be responsible for the number of 
shares set opposite their names in the 
schedule to the agmement. Most of 
the parties w’ho agreed to buy the 
land had signed the agreement in 
respect of the shares opposite their 
names but some had refused to sign 
the document. Defts. had signed in 
respect of one share of £1,000 ; before 
one of defts. so signed he stipulated 


the bkpey. or the previous deed, conveyed the 
lands to a tenant to the prcr.clpe, & declared the 
uses of the recovery to be to his mother for life, 
remainder to liimself in fee : the parties to the 
intended recovery, named in this deed, were the 
same as those mentioned in the preceding : — 
Held : (1) B., in a suit respecting other land, was 
not estopped from disputing S.’s bkpey. 

(2) The former deed, which recites the bkpey., 
etc. is not executed by deft. ; & that which is, is 
silent resiiecting the bkpey. There is, conse- 
quently, no direct esl/oppel. He is said to have 
recognised & adopted the whole of the former 
deed, by thus executing the latter. But is it 
true, as a general proposition, that a party so 
claiming adopts the statement of faiits in an anterior 
deed, which go to make up his title ? We are 
aware of no authority for such a doctrine (Lord 
Denman, G.J.). — Doe d. Shelton v. Shelton 
(1835), 3 Ad. & El. 2G5 ; 1 Har. & W. 287; 4 
Nev. & M. K. B. 857 ; 4 L. J. K. B. 1G7 ; 111 
E. K. 413. 

Annotations : — Generally, Mentd. Leggo v. Boyd (1840), 6 

Bing. N. C. 240. 

725. Deed acted on.] — A. & wife, seised, in 
right of the wife, of two estates, M. & P., by deeds 
of 1792, purporting an absolute sale, released the 
same to O. in fee, & covenanted to levy a line to the 
uses of the deed, which was levied accordingly 
in 1793. By deeds of July, 1798, A. wife con- 
veyed M. alone to O. in foe & covenanted that tlui 
fine of 1793 <fc all other fines, etc., should enure to 
uses of this second deed. This deed was executed 
by all the parties but no other fine was levied. 
It appeared that O. did not take possession of 
M. till the execution of this deed. By another deed 
of Nov. 1798 reciting that the transaction of 1792 
was a mtge., & that it had been discovered that 
the wife’s interest in P. was for life only, & that part 
of the mtge. debt was satisfied by the conveyance 
of M., k. that the remainder, with a further sum, 

deft, claimed to hold by possession. 
It was proved by T. that before ho 
purchased the property, deft., with a 
view to inducing him to buy it, told 
him it belonged to J., that J. was heir 
to it, «fc entitled to sell it, that if 
T. got a deed of it from J . he would have 
a good title. Soon after this couvoma- 
tiou 4’. wont to examine tho land, 
& while there deft, told him ho had 
been put on tho place to watch it, & 
in case T. bought from J. he would not 
give u]) the i)Osse88ion of it miless ho 
got a portion of it — about 200 acres. 
In consequence of what deft, had said 
to T., & after examining tho land, the 
latter went to see J., but no agreement 
to pm*chaso was andved at on that 
occasion, J. wanting $600, & T. 

offering $400. A week or fortnight 
afterwards J. concludiid to accept the 
$400 & sent word to that effect. 
Thereupon T. said ho would see what 
could bo done with deft. He swore : 
“ I sent word by my brother to see if 
deft, would tuko 150 acres. My 
brother brought a message to me, in 
conseguonco of which I bought the 
property.” T. then obtained from J. 
a deed of tho property as he said, 
wont up to the land with a survey or, 
“ to run off deft. 150 acres,” which he 
“ had arranged to give him.” When 
they got on tho land deft, wanted 220 
acres, which T. having puiehusod & 
paid for the title finally assented to, & 
220 acres w'oro i-un off. It was thei-e- 
foro arranged that deft, should give 
T. a quit claim deed of tho land, 
except the 220 acres which had been 
surveyed off to him, & that T. should 
give deft, a deed of the 220 acres. 
The deeds never were executed ; & 
finally, after tho lessor of pltf. pur- 
chased from T., deft, ropudiatbd tho 


with pltfs. that he was not to be bound 
by tho agreement unless & until all 
parties signed tho same. Defts. rely- 
ing on tills stlpidalion made by on(! of 
them & also upon tho general con- 
struction of the agreement refused to 
l)ay the £J ,000 : — Held : defts. were 
not bound by tlio agreement inasmuch 
as the same had not been signed by all 
the parlies.- — Bavtuent v. Tuthjj.l 
(1890), 10 V. L. H. 854. — AUS. 

725 iii. .] — Where an agreement 

under seal, but of a nature not requiring 
a seal, was executed by one of two 
partners in (ho name of tho firm, & 
the partner not executing afterwards 
acted mider ifc received tho benefit 
of it, such agreement was sustained 
as his deed, & ho could not be allowed 
to dispute tho authority by wddeh it 
was executed in his name.— Bloomley 
r. Gkinton (1852), 9 U. C. It. 455. — - 
CAN. 

726 iv. .] — A declaration on a 

covenant stated that by indenture 
between pltfs. & defts., pltfs. demised 
to defts. tho tolls authorised by law to 
bo recedvod upon a certain turnpike 
road, for one year ; that defta. cove- 
nanted to pay a certain rent therefor ; 
& that by virtue of tho demise defts. 
entered & were possessed for tho term 
so to them granted. Breach, non- 
I)ay merit of tho rent : — Held : defts. 
w'erc estopped from denying the demise, 
& wore boimil by their express covenant 
to pay tho rent ; & the non-execution 
by tho lessors, under such circum- 
stances, was no defence. — Frontenac 
Municipal (.’ouncil v. Chestnut 
(1852), 9 U. C. R. 365.— CAN. 

726 V. .] — In an action of eject- 
ment tho lessor of ^Itf. relied upon a 
title derived through T. from J., & 
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2. To what deeds ajiplicahle: Svb-secta, 6, 6 

Sect. 3: Suh-sect. 1.] 

waJ3 to be the value of the wife’s interest in F., 
A. & wife conveyed to O., the wife’s life estate in 
F* This deed was not executed by O., though he 
entered under it. On the death of the w^ife in' 
1834, F., with the deed, was given up to her son. 
On a bill filed by the heir of the wife, after the death 
of A., in 188(3, against the devisee of O., to recover 
the estab? of M., either absolutely or by way of 
redemption : — Held : as O. never signed the deed 
of Nov. 1798, though he entered under it, the 
recitals llicnnn were not conclusive evidence 
against him, so as to contradict the conveyance 
of 1798 vhich was absolute upon the face of it. 
Secits : if lie had signed it. — Tull v, Owen (1840), 
4 y. A C. Ex. 192 ; 9 L. J. Ex. Eq. 33 ; 4 Jur. 503 ; 
100 E. K. 975. 

726 . .] — Deft, made a promissory note 

payable on demand to pltfs., as exoi*s. of A., &i 
at the time the note was given a deed was executed, 
reciting that pltfs. had agreed, with the consent 
of the residuary legatees, who were iiarties to the 
deed, to invest the residue of A.’s estate in certain 
securities, of which the note wixs one, until the 
residue should bo divisible under the ti*usts of 
A.’s will. To an action on the note brought 
before the residue was divisible, deft, pleaded 
that by a contemporaneous agreement in writing 
it W’as agreed that the not-e should not be payable 
until the residue was divisible. The replication 
traversed the making the agreement : — Held : 
(1) the allegation of the contemporaneous agree- 
ment was proved by the deed ; (2) the deed in 


question was not executed by the pltfs., but they 
had acted under it, & it was in their custody, & 

C roduced by them at the trial : — Held : they wore 
ound by it, & it was an answer to the action. — 
WEBBr. Spicer (1849), 13 Q. B. 880 ; IS L. ,7. Q. B. 
142 ; 13 L. T. O. S. 0 ; 14 Jur. 33 ; 110 E. K. 
1502 ; revsd. on other grounds, 13 Q. B. 894, Ex. 
Ch. ; sub 710711. SMiMON v. Webb &; Franklin 
(1852), 3 H. L. Cas. 510, H. L. 

AnruiUitions .‘—As to (1) Refd. Woedon v. Woodbridgo (1850), 
13 Q. B. 470 ; Manley v. Boycot (1853), 2 E. & B. 46 ; 
(.^anham v. Barry (1855), 15 C. B. 597. As to (2) Retd. 
Hudspeth v. Yamold (1850), 9 C. B. 625 ; StroughiU v. 
Buck (1850), 14 Jur. 741 ; I'ollok v. Bradbury (1853), 8 
Moo. V. C. C. 227. 

727. Deed formerly approved but not executed 
— Deed not acted on.] — 11. after some negotia- 
tions, contracted with the assignees of Messrs. E. 
for the purchase of certain claims of bkpts. against 
the estate of G. He represented that he acted on 
behalf of himself «fc M., who was clearly cognisant 
of the negotiations & contract. Several docu- 
ments j'hssed between the parties, & finally a 
draft of a deed was prepared, which recited that 
the contract was a joint purchase by R. & M. 
I’his was submitted to M., who approved of it ; 
& at that time he was willing to adopt the contract, 
but subsequently, upon an alteration of circum- 
stances, M. objected to the contract, & refused to 
join in the purchase : — Held : there was no evidence 
that M. h£ui entered into an agreement, or that R. 
acted as liis agent ; & the recital of an agreement 
in a document intended to be executed, would 
not bind a party who had done nothing to recognise 
it, though at one time it w^as apparent that he 
was willing to execute it, & the bill was dismissed 


transactiou altogether, 6c claimed to 
rt'tain the ^vbole land : — Held : deft, 
was estopped from disputing J.’s, 
& consequently the lessor of pltf.'s, 
title to the wliolo land. — D oe d. 
DoHEUTYr. Bnowx (1880), 19 N. B. K. 
605 — CAN. 

725 vi. .] — Action of ejcctrnciit. 

The action was t^\lce tried. I’ltfs., 
cxoi-s. of origiiuil pltf., claimed title 
under a deed dated June 18, 1856, by 
B., deceased, the fonner owner, con- 
veying the land to his sou, II., who, on 
Apr, 10, 1869, intged. to the original 
pltf. This nitge. having hc*en fon^- 
closod, the land was purchased by the 
mtgee. at the sliorifT's sale. At tho 
ti'iM pltf.’s eoimhel tiaideied a copy 
of the deed of June 18, 1856, cortlfled 
to be a true ciqjy of the i-egister of 
deeds, & accompanied by an affidavit 
of orm of idtfs., *• that the original deed 
of which tlie paper writing heremito 
amiexed, marked ‘ A.,’ is a copy 
ceitilied under the haiul of the late 
registrar of deeds, in 6c for the Coimty 
of Inverness, is not in my or my co- 
pltf.’s possession, or under our control ; 
6c I further say that we have inquu“ed 
for, & been uuat)lc to procure the 
same.” — D., a son of the origbial 
owner, 6c one of the witnesses to tho 
deed, gave, evidence.—” I went to the 
registry of doe.ds ofllce, & proved the 
deed from my father, H., to li., his 
son. It was register<;d Juno 17, 1856. 
I took tile deed to tiie registry office 
6c left it there, i am not aware of 
It.’s knowledge of tho deed from my 
father.” it. swore tliat he never saw 
tlio deed 6c never heard of it until a 
fow years before, the first trial in Oct. 
1880. It was agieed that pltf. should 
become nonsuited with leave to move 
to set the nonsuit aside, & in case tho 
ct. should think the nonsuit wrong, 
the ct. to enter a verdict for pltf. : — 
Held : the pi-esumption was that H., 
the original owner having signed the 
deed, delivered it to D., to take to tho 
registry office to he i>roved 6c mgls- 
tered ; 6c by this registration ho gave 
notice to oil the world that he batl 


conveyed tho land to II., & there was 
evidence for a jury ; that by his con- 
duct in relation to tho conveyance to 
It. he had Induced tho original pltf. 
to accept the mortgage from It., 
believing tho title to tie vested in It. 
by virtue of the deed, 6c deft., who also 
claimed through his father, was 
estopped from denying the duo exe- 
cution of tho deed. — McDonell v. 
McMastek (1885), Cass. Dig. 246. — 
CAN. 

725 vii. .] — In an action by the 

Crown against C. on a bond of suitjty- 
ship for the faitliful discharge by a 
govt, official of his duties as such, 
deft., under a plea of 7wn est factum, 
swore that ho signed the bond in 
blank ; that he made no affidavit of 
justification ; & that tho certificate 

of the magistrate of tho execution of 
the bond, as requlrt^d by the statute, 
was irregular it unauthorised. The 
attesting witness to C.’s execution of 
the bond, & tho magistrate, each swore 
to tho correctness of his own action, 
& that C. must have properly tixecuted 
the bond or the affidavit would not 
have boon made or tho certificate 
given ; — Held : the weight of evidonce 
was in favour of the duo execution of 
the bond bv C., & C. was estopped from 
denying that ho had executed the 
bond. — R. V. C^esley (1889), 16 

8. C. 31. 306.— CAN. 

726 viii. .] — Pltf. was the payee 

& deft, was tho indorstit of a promissory 
note which was dishonoured when it 
fell due. Due notice of dishonour 
was given to deft. Tho maker of the 
note, who was deft.'s husband, w’as 
then indebted to pltf. In a sum con- 
siderably exceeding the amoimt of the 
note. At some time after its dis- 
honour pltf. suggested to the maker 
that he should assigm his estate to a 
ti-ustoe in trust for his creditors. Tho 
maker agreed, & pltf. instructed his 
own solrs. to pn^paro a deed of assign- 
ment. Tho deed contained no roserva- 
tion of the maker of the note 6c tho 
trustee, 6c was forwarded te pltf. 


for execution by himself & other 
creditors. Tho deed contained no 
reservation of tho riglits of the cieditois 
against surolii's. Pltf. retained the 
deed, liut did not execute it or obtain 
tlie execution of it of any other 
ei-editor : — Held : although he had 
not executed tlii^ deiul, ho was estopped 
as against the maker of tho note from 
claiming to exercise his remedy by 
action for I'ecovcry of tho debt other- 
wise than in accordance with the pro- 
visions of the deed, tho execution of 
which he had himself procured ; &, 

os by tho deed time had been given 
to the maker, deft, as indorser 
was thereby discharged. — H atkiok r. 
Nicol (1910), 29 N. Z. L. K. 472.— 
N.Z. 

725 Ix. .]— In 1757 a party exe- 

cuted a deed on procuratory of resigna- 
tion of his land estate In Scotland In 
favour of particular heirs, valid in all 
respects, reserving power to alter at 
any time during his life or even on 
deathbed. He afterwards in 1763 
executed a now deed, with a variation 
In the destination to the parties 
favoured, applicable to the same estate 
but defective in tlie solenuiities required 
in convoying a lierltago in Scotland. 
There was no express revocation in 
this latter deed of tho former hut it 
was contended there was an implied 
revocation from tho destruction lining 
different : — Held : tlio latter deed 
although not executed occordliyf to tho 
solemnitleB of tho law of Gotland 
yet contained an obligation or declara- 
tion of tho grantor's w'ill 6c being 
executed In virtue of roservod powers 
was good 6c sxifficient to fomid an 
action against the heirs to implemonl 
6c these heirs having taken benotlt 
from the deed of 1763 could not appro- 
bate & reprobate the same deed but 
were bound to implement the obliga- 
tions which arose from their taking 
benefit. — Wii.soM r. Hbndxbson 
( 1802), 4 Pat. App. 316.— SOOT. 

r. Heed not signed by all parties.] 
— A party who subsorlbod a deed os u 
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against M., with costs ; but as R. admitted pltf.’s 
case, a decree was made against him, without 
costs. — Foligno V. Martin (1852), 22 L. J. Oh. 
502 ; subsequent proceedings (1853), 10 Beav. 580. 

AuTwiationa Mentd. Swcot r. Meredith (1863), 4 GOT. 207 ; 
Watson V. Cox (1873), 27 L. T. 814 ; Honty v. Hchrfidor 
(1879), 12 Ch. D. 060 ; Hutohintfs r. Humphreys (1885), 
54 L. J. Ch. 650. 

SeCy alsoy No. 1410, post. 

728. Deed produced as evidence.] — Webb v. 
Spicer., No. 720, ante. 

729. Policy not executed by assured.] — Foster 
V. Mentor Life Assurance Co., No. 738, post. 

Lease not executed by lessor .] — Sec Nos. 722, 
723, ante. 


Sub-sect. 0. — Deed Acknowledged. 

730. Whether binding on contingent Interest.] 

(Jrof'PS V. Middlp:ton, No. 747, post. 


Sufj-sect. 7. — Deed Enrolled. 

See No. 211, ante . 


Sect 3.— RULES OF GENERAL APPLICATION. 

Sub-sect. 1. - Must be Certain and 
Unambiguous. 

731. General rule.] — (Uiofts v. Middleton, 
No. 747, jiost. 

732. .] — The condition [in a bond given by 

a collector of property & income tax, under 
Income Tax Act, 1842 (c. 35) J recited that A. 

“ had been duly nominated & appointed a collect/or 
for the year ending,” etc., A that duplicates of the 
assessments had been delivered & given in charge 
to him, with a warrant or warrants for collecting 
the same ” : — Held : in an action against the 
sureties, for A.’s default, they were not estopped 
by these recitals from showing that there had been 
no complete appointment of A. as collector, A 
that the duplicate assessments A warrant to 
collect had not been delivered to him. 

As to the question, whether defts. arc estopped ' 
by the recitals in the bond fiom setting up this 
defence, it is U) be observed that it is a rule that 
^^stoppels must be certain t<3 every intent (Wil- 
LIAM.S, J.). — Kepp V. WiGGE'rr (1850), 10 O. B. 
35 ; 20 L. J. C. P. 49 ; 14 .Tur. 1137 ; 138 E. R. 
15. 

Annotation ; — Mentd. Durham Corpn. v. Fowler (1889), 23 

Q. B. D. 394. 

733. .] — (1) The covenants for title in a 

mtge. of a freehold estate, whether read in con- 
nection with the word ” grant ” or not, do not 


amount to that precise averment that mtgor. is 
seised of the legal estate which is necessary to 
create an estoppel as against him & claiming under 
him. 

A., by deed, purported to grant a freehold estate 
to B. by way of mtge. The deed contained no 
recitals, but there were the usual mtgor.’s covenants 
for title, including a covenant that mtgor. ” had 
power to grant the premises in manner aforesaid.” 

The mtge. was accepted by B. on the faith of 
certain forged title deeds produced & handed to 
him by A. At the date of mtge. A. had not the 
legal estate nor any interest whatever in the pro- 
perty. Subsequently, however, A. acquired the 
legal estate & mortgaged it to C. : — Held : inas- 
much as mtge. to B. contained no precise averment 
that A. was seised of the legal estate, no estoppel 
had been created in favour of B. as against C. 

(2) I see no reason for extending the doctrine. 
It can have no operation except in the case of 
third parties who are innocent of fraud & who 
have become owners for value ; & there can be 
no reason that I am aware of, for preferring one 
innocent purchaser for value to another. As 
against the man himself or pei'sons claiming 
without value, the purchaser or mtgee. can recover 
without any recourse to estoppel at all *, therefore , 
considering especially that the jurisdiction in 
equity & common law is now vested in every Ct. 
of Justice, so tliat no action for ejectment or, as 
it is now called, an action for the recovery of 
land, can be defeated for the want of the legal 
estato where pltf. lias the title to the possession, 
I think I ought not to attempt in any way to ex- 
tend tliis doctrine by which falsehood is made to 
have the effect of truth. The doctrine appears 
no longer necessary in law ; it appears no longer 
useful, &, in my opinion, should not be carried 
further than a judge is obliged to carry it 
M.R.).— Genefial Finance, Mortgage & Dis- 
count Co. V. Liberator Permanent Benefit 
Building Society (1878), 10 Ch. D. 15 ; 39 

L. T. 600 ; 27 W. R. 210. 

Annotations: — As to (F) Re!d. Low v. Bouverie, [1891] 3 
Cli. 82 ; Onward Bldg:. Soc. v. Sanitlison, [1893] 1 Ch. 1 ; 
I’oulton V. Mooro (1913), 83 L, J. K. B. 875. As to (2) 
Consd. Williams v. rincknoy (1897), 77 L. T. 700. Reid. 
Low r. Bouverie, [1891] 3 Ch. 82 ; Matthews v. Usher 
(F899), 68 h. J. Q. B. 988; Boulton v. Mooro (1913), 
83 L. J. K. B. 875. 

734. .] — Defts., trustees of a will, sold 

parcels of land, X., to B., which he mortgaged to 
C. Subsequently B. induced one of defts. to sell 
to him a piece of land, Y., which, though B. 
represented the contrary, was in fact part of X. 
B. mortgaged Y. to D., pltf. Eventually, C. took 
possession. Pltf. then sued defts., for compensa- 
tion for loss caused by their misrepresentation, or, 
in the alternative, for breach of covenant for 
title: — Held: (1) the second conveyance of Y. 
did not contain such a distinct averment that defts . 


cautioner, alter hearing another per- 
Hon who was named in it Jis a co- 
obligant refuse to sign it, pleaded tliat 
tlie deed was not binding, beoauso all 
the parties proposed had not signed it. 
The plea was ropellod. — Montoomerik, 
ETC. (Brown’s Trustees) v. Alex- 
ander (Baton’s Trustee) (1865), 38 
8c. Jur. 85.— SCOT. 

I. Deed executed hy agent — With- 
out avfflcietU aiUliority . — To an action 
i)y L. against A. the defence was release 
by deed. A. had executed an assign- 
ment for benefit of creditors & i-eooived 
authority by telegram to sign for L., 
the deed dated Got. 8, 1881. After- 
wards, with knowledge of it, L. oon- 
tinued to send goods to A., Sc on 
Nov. 6, 1881, wrote to A., “ I have 


done as you desired by UilographJug 
you to sign deed for me, Sc 1 feel conll- 
deut that you will see that I am pro- 
tected & not lose one cent hy you. 
After you got things adjusted I would 
like you to send mo a cheque for 
$800.” ... In Apr. 1885, A. wrote 
to L., " In one year more 1 will try 
again for inystdf, & I hope to pay you 
in full.” In Nov. 1886, the account 
sued upon was stated : — Held : the 
execution of the deed on his behalf 
being made without sufflclent authority, 
L. was not bomid hy the releeise con- 
tained therein, & never having sub^- 
quently assented to the deed, or 
recognised or acted under it, ho was 
not estopped from denying that ho 
had executed It. — Lawrence v. Ander- 
son (1889), 17 S. 0. R. 349.— CAN. 


PART V. SECT. 3, SUB-SECT. 1. 

731 i. General rule .] — Estoppel may 
ho sustained upon a direct & irre- 
sistible inference from the words of a 
deed.^ — Archibald v. Blois (1854), 
James. 307. — CAN. 

731 ii. .] — ^Those who rely upon 

a document an estoppel must clearly 
establish its meaning ; if there is any 
ambiguity, the construction may be 
aided by looking at the surrounding 
oiroumstanoee. — ^Mewa Kuwar v. 
Hulas Kuwar (1874), 13 B. L. 11. 
812.— IND. 

781 iii. .] — Estoppels ought not 

to be allowed tmloss plainly & clearly 
established. — Goss t\ Guardian In- 
surance Co. (18P4), 7 Nfldf L- I(. 
805.- 
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Estoppel. 


Sf>cL 3. — Jiuh's of general applieaiion : Snb~8ccis. 1, 
2,3, 4 A 5.1 

wert* seised fit the time of tliis conveytmeo as 
would estop them from deuying that they were so 
seised ; (2) as pltf. liad no legal estate with wliich 
the covenants could run, he could not sue on the 
covenants; (3) pltf. had no remedy for misre- 
presentation by (lefts., the representation having 
been made lionestly. 

Qn. : wliethei-, if the conveyance had been in 
terms suflicient to create an estoppel, defts. could 
have successfully pleaded fraud by B. — Onwahd 
Buitj^ing Society v. Smithson, [1893] 1 Oh. 1 ; 

L. .1. Oh. 138 ; 68 L. T. 125 ; 41 W. R. 53 ; 37 
Sol. Jo. 9; 2 11. 106,0. A. 

Annointions: — As io (1) Consd. WillianiB v. rincknoy (1897), 
77 L. T. 700. Reid. I’oulton v. Moore. 11915] 1 K. H. 
400. 

Recitals.] -See Sect. 4, sub-sect. 3, B. (c), po.nL 


ScB-sKcT. 2. — MrsT HE Reciprocal. 

735. General rule.] — Bowman v. Tayt.or, No. 
810, post 

736. .] To constitute a good estoppel, 

both parties must be bound, mutuality being an 
essential ingredient of the doctrine. — Gaunt v. 
AVainman (1836), 3 Bing. N. 0. 69; 2 Hodg. 
184; 3 8cott, 413; 132 E. R. 335; sah nom. 
(JRANT r. Wainman, 5 L. J. (!. P. 344. 

Annoiatiav : — Consd. Isaacs r. Salbstoin, [1916] 2 K. H. 139. 

.] — Doe d. Thomas v. Walker (1843), 

2 L. T. 

738. .] — The M. insurance co. executed a 

deed poll which was a life policy for one year on 
the life of O. It was in the ordinary printed form 
of such policies, commenced wdth a recital that 
the as.surcd had on Nov. 21 last caused to bo 
delivered into the office of the M. co. a declaration 
in writing ; signed by them, touching the age, 
past present health other circumstances 
relating to O., wliich the assured had agreed should 
be the basis of the contract ; & there was the 
usual proviso that if any thing in the declaration 
was untrue the policy should be void. In an action 
on this policy the M. co. pleaded that the declara- 
tion was untrue. 

I cannot think that the recital by defts. in the 
policy, that it was so signed, is binding on the 
assured. Suppose that no signature had appeared 
upon any part of it, that it had been a mere 
])rinted form with none of the blanks filled up, 
surely j>ltf. would not have been precluded from 
contending that it was not signed, or from showing 
that defts. had agreed to take upon themselves 
the risk of O. continuing an insurable life. It 
seems to me, that the doctrine of estoppel does not 
apply to such a transaction, that we are bound 
to sec wind her, in truth, the declaration was 
signed by the directors, 6c what it imports. look- 
ing to the document itself, in the place for “ signa- 
tuie of the party whose life is to bo assured,” 
no signature apj)ears, 6c in the place for “ signature 
of party in whose favour policy is to be granted,” 


no signature appears. In another part of the 
document there is the signature of one of the 
directors ; but I think it impossible to say, as a 
matter of law, that this signature applies to that 
part of the document which contains the unsigned 
declaration in the name of O. (liORD Campbell, 
C.J.). — Foster v. Mentor Life Assurance Co. 
(18.54), 3 E. &B. 48 ; 2 C. L. R. 1104 ; 23 L. .1. 
Q. B. 145; 22 h. T. O. S. 305; 18 Jur. 827; 118 
E. R,. 10.58. 


Sub-sect. 3. — Ont.y as to Facts. 

739. Statement of opinion insufllcient.] — In 

1910 a debtor had a receiving order in bki^ey. 
made again.st him. lie subse<iuently paid a 
composition, & the receiving order w'as (iis(diarged. 
A. & B. who were creditors, did not provt* under 
the receiving order, & did not n^-eive the composi- 
tion. In 1912, the debtor, being again in 
difiiculties, executed a deed assigning prop(*rty 
to a trustee in trust to pay the creditors scheduled 
thereto their debts, including A. & B. The 
trustee declined to pay A. & B. with tlie other 
scheduled creditoi*s on the ground that their 
debts were barred by the discharge of the receiving 
order 6c the payment of the composition, <te that 
they were in law not creditors at all : — Held : 
the trustee was not estopped by the deed from 
denying that A. 6c B. were in fact creditoi-s entithal 
to the benefit of the deed. 

I think the true view of the deed is that tho.s<^ 
names 6c those amounts were merely inserted as 
statements of the debtor as to the persons who he 
thought were his creditors, 6c the amounts in 
which he thought he was indebttal to those 
creditors (Uorridcje, .7 .). — Be Pilet, Bx p. 
Toursikr (A.) 6c Co. 6c Berkeley, [1915] 3 K. B. 
519; 81 L. ,1. K. B. 2133; 113 E. T. 926; 31 
T. E. R. 558, D. C. 


Sub-sect. 4.— N(j Estoppel by Impi.ication. 

740. General rule.]— A les.soe by indentun^ 
cannot plead oven agaiust an a.ssigneo any thing 
wdiich is tantamount to pleading that th(^ le.ssor 
had no interest in the premises when he made the 
lease. In an action of covenant such j)loa is bad 
upon a general demurrer if the declaration shows 
that the lease was by indenture ; 6c will not 
prevent pltf. from having judgment. A plea that 
the lessor made a ccjnveyance in fee before the 
lease, witli a traverse that he was afterwards 
seised in fee, is tantamount to pleading that he 
had no interest in the premise.s when Ik; made the 
le.aso. 

Privies in e.state as the fooTee, lessee, etc., shall be 
bound & take adv^antage of (‘stoppiJs ... 6c where 
the estoppel works on the interest of the land, it 
runs with th«; land, into whosesoever hands the 
land comes {per Cur.). 

Another objection was, that estoppels are 


PART V. SECT. 3, SUB-SECT. 2. 

736 i. Oencral t-uZe .4— Wliero a party 
succeeds in cstablishint? the illegality 
of an instrument, he will not bt! alTo\v(‘d 
to enforce any stipulation that may be 
contained therein for Ms benefit. — 
A.'G. r. Niagara FAi.ia Intkk- 
NATIONAL BRIPGE CO. (1873), 20 Gr. 
490.— CAN. 

786 ii. .] — An arbitrator’s award 

declared the right of a member of a 
Hindu family Jointly possessed of 


village houses & property, such 
member being de-af & dumb, & not a 
party to the arbitration & award. Ho 
afterwards sued for separate possession 
against the others, wlio in their defen(M) 
denied Ms title to inherit by Hindu 
law, on account of Ms physical 
infirmity, wMch was from birth. The 
award having been produced at the 
hearing — Held : this member of the 
family, being a stranger to the sub- 
mission to arbitration, was under no 
obligation to abi<le by the award. & 


he consequently could not avail him- 
self of what the award contained in 
ids favour. — Hiua Hingii v. Ganga 
Haiiai (1883), J. L. K. 6 All. 322 ; 
L. K. 11 Ind. App. 20. — IND. 


PART V. SECT. 3, SUB-SECT. 4. 

740 i. General rule .] — Attestation of 
a deed does not itself estop the person 
attesting from denying that he knew 
its contents or that- ho consented to 

GiO t.rflnunr'f lr,i« Hq 
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odious, & not to be construed or raised by implica- 
tion. The answer to which was, here was no 
construction by implication, but a i:)lain estoppel 
appeared upon the face of tlic declaration (per 
(jiJii.). — Palmer v. Efcins (1728), 2 Jid. Itaym. 
1550 ; 1 Bam K. B. 103 ; 2 Stra. 817 ; 11 Mod. 
Kep. 407 ; 92 E. R. 505. 

Annotations : — Consd. Carvick v. lUagravo (1811)), 1 Brod. & 
JBng. 531 ; Ciithbertson v. Irving (1859), 4 H. & N. 742. 
Refd. Gibson & Johnson r. Minc.t & Focior (1791), 1 
Hy. BI. 569 ; Cardwell v. Lucas (1836), 2 M. & W. Ill ; 
Beckett?’. Bradley (1841), 7 Man. & G. 994 ; Cuthbertsou 
?’. Irving (1860), (3 H. & N. 135. Mentd. iduck v. JJlgges 
(1831), 5 Bli. N. 8. 31 ; Lushi’. IlusHell (1850), i9 L. J. Kx. 
244. 

741. .] — Bowman v. Taylor, No. 810, posL 

742. .J — Rioht d. .Tefferys v. Bik^knell, 

No. 98.5, post. 


Sub-sect. 5. —Whether Estoppel where Truth 

APPEARS. 

743. Recital — Title of lessor.] — Semblc : a 
lease by indenture cannot operate by estoppel, 
where it appears by recital that lessor has no 
estate. If the jury find a deed with a recital, this 
is no liriding of the matter recited. — B lackmore 
i\ CUMHERFORU (1080), 1 Erecm. K. B. 527 ; 89 
E. R. 395. 

744. .] — If a man demises by indenture 

lands in which he has no interest afterwards 
buys them, he will be estopped from .saying lie 
had no interest in them when lie bought them. 
Hermitage v. Tomkins (1099), 1 Ed. Raym. 729 ; 
91 E. R. 1387, N. P. 

A nnotation : — Refd. Gil)Son & Johnson v, Minct & Foctor 

(1791), 1 Hy. Bl. 509. 

745. .] -Paroeter v. Harris, No. 804, 

jfosi. 

746. .] — A lease, granted under a power 

contained in a settlement, recited tlie tit le of lessor, 
iV; showed that he had only an equitable intere.st. 
A right of re-entry for a breach of the covenants in 
tlie lease was reserved to lessor cS: his assigns : — 
Held : lessee w'as not estopped from disputing 
tlie title of lessor so disclosed in the lease. — Gref:n- 
AWAY V. Hart (1854), 11 C). B. 310 ; 2 P. L. R. 
370 ; 23 L. J. C. P. 115 ; 23 J.. T. O. S. 17 J ; 18 
Jur. 449 ; 2 W. R. 702 ; 139 E. R. 140. 

AnnoUdion : — Mentd. Yolhnvly r. (lower (1855), 11 F.xeh. 

274. 

747. — — .] — A devise of real estate to A. for 
life, remainder to the children of A. in fee, with 
a provision for survivorshij) A accruer in case of 
the deatli of any or either of such children under 
the age of 21 years A without issue, A if there 
should not be any child of A., or if any or all such 
(children should die under 21 years A without 
issue, a devise to the heirs A assigns of A., although 
A. had no cliild at the date of the will or at the 
death of testator : — Held : (1) the gift to the heirs 
of A. was a contingent remainder. 

(2) A. was a married woman, A during her 
coverture she A her husband settled her interest 
under the will by a deed dated in 1840, A which 
was acknowledged pursuant to Fines A Recoveries 
Act, 1833 (c. 74), upon herself for life, remainder 
to her chiMren, A if none, then tu her husband in 
fee. This deed recited the will accurately. A. 
died, never having had children ’.—Held : her 
heir claiming by descent was not estopped by this 
deed. 


(3) The question always is, whether there is, 
upon the whole deed, any distinct averment either 
by recital or in any other way, any distinc^t 
averment of the grantor’s title against which his 
heir or his privy in blood can assert nothing, 
being bound by the deed. Release is not such an 
avemient (Page Wood, V.-O.). 

(4) Here there is a distinct recital of the true 
title (Page Wood, V.-C.). 

(5) Silence as to a legal right, when the facts 
are known to both parties, will not be an acquies- 
cence in equity to bind the silent party. — Crofts 
V. Middleton (1855), 2 K. A J. 194 ; 1 Jur. N. S. 
11.33 ; 69 E. R. 749 ; on appeal (1856), 8 De G. M. 

A G. 192, L. J.T. 

Annotations : — As to (2) Refd. General Finance, Mortgage 

6 Discount Co. ?'. Lil)crator Permanent Beneflt Bldg. Soc. 

(1878), 10 Ch. D. 15. Generali u, Mentd. Pride v. Bubb 

(1871), 7 Ch. App. 64 ; Jones v. Frost, He Fiddey (1872), 

7 Ch. App. 773 ; He White & Hindle’s Contract (1877), 

7 Ch. 1). ‘201 ; Carter ?’. Carter, 1.1896] 1 Ch. 62. 

748 . Title of vendor.] — ^Where the truth 

appears by recitals in a deed, professing to convey 
a possibility, the party conveying is not barred by 
estoppel, althougli he has received the imrchase 
money. — Doe d. Lumi.ey v. Scarborough (Earl) 
(1835), 3 Ad. A El. 2 ; 4 Nev. A M. K. B. 724 ; 4 
Ij. .j. K. B. 172 ; 111 E. R. 313 ; revsd, on other 
grounds, .‘nib nom. Scarborough (Earl) d. 
Savile Doe (1836), 3 Ad. A El. 897, Ex. Ch. 

Annokttions : — Mentd. Egerton ?’. Brownlow (1853), 4 

H. L. Cas. 1 ; Atkinson v. Holtl)y (1863), 10 11. L. Cns. 

313 ; Cope v. De La Warr (1873), 8 COi. App. 985, n. ; 

Milbank v. Vane, [1893] 3 Ch. 79. 

749 . Recital referring to earlier deed — Truth 
appearing in earlier deed.] — A demise by mtgor. 
A mtgee. of leasehold premises contained a proviso 
for re-entry by cither of them if lessee should 
assign without rntgor.’s consent. After several 
mesne assignments with mtgor. ’s consent, the 
premises were assigned to M. by a deed to which 
S., assignee of mtge., A mtgor. were parties, A 
which contained a i)roviso for re-entry by mtgor. 
on M. assigning without his consent. M. paid 
rent to mtgor., A subsequently assigned without 
his consent, whereupon S. A mtgor. brought 
ejectment : — Held : (1) M. was not estopped from 
showing that mtgor. was not the legal reversioner. 

(2) I am clearly of opinion that there is no 
estoppel. If, indeed, any person read the [assign- 
ment to M.] without knowing anything more of 
the matter he might come to the conclusion that 
[mtgor.] was the legal owner of the reversion. 
The indenture recites [the original demise], by 
which the truth appears ; A it is clear from that 
recital that the legal owner of the reversion was 
[mtgee.] A that [mtgor.] joined in the conveyance 
as mtgor., A for the purpose of showing his approval 
of lessee as a responsible tenant (Martin, B.). — 
Saunders v. Merryweather (1865), 3 11. A C. 
902 ; 35 L. J. Ex. 11 5 ; 30 J . P. 205 ; 1 1 Jur. N. S. 
655 ; 13 W. R. 814 ; 159 E. R. 790. 

750 . Relation of landlord & tenant — 

Appointment of receiver.] — In replevin, deft, made 
cognisance as bailiff of R. W. for rent in arrear 
from pltf. under a demise from R. W. On the pro- 
duction of the lease, under which pltf. held, R. W. 
was described as a receiver, appointed by the Ct. 
of Oh., A the rent was made payable to him or any 
future receiver ; — Held : pltf. was estopped by his 
t)wn deed from pleading non ienuit . — Dancer i\ 


Pandtjrvano Krisiianji V . Mau- 
KANDEYA TUKAUAM (1921), 49 L. R. 
lad. App. 10. — IND. 

PART V. SECT. 3, SUB-SECT. 6. 

t, General rule .] — Tlio law 


estoppel ought to bo looked at with a 
view to the priaciplea of reason & 
Justice on which it is founded ; & 
when it is said that a man is estopped 
from averring oven the truth against 
of his own deed, the Justice of not allowing 


him to controvert lus own contracts 
for the purpose of violating it, is 
obvious. When an exception is stated 
to the general rule, vhs. that there is 
no estoppel, when the truth, appear, 
on tlie deed, it is clear that the man i» 
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Sect. 3 . — Rules of general application: Sub-sect. 5. 

Sect. 

Hasttnos (1S2(5), I 2 ; 12 Moore, O. P. 34 ; 

5 L. .1 . O. S. (\ 1*. 2. ; 130 K. H. 007. 

Consd. K\ansr.'MiiUhia8(18r.7).29L.T. O.S. 
209 ; .Tolly r. ArWutlmot {isr)9), 4 l)e U. & J. 224. Refd. 
Pluck r Dik'k'cs (1891), Pli. N. S. 31 ; Morion r. ^Voods 
(1809), L. K. 4 Q. B. *993. 

— .] — By a receivership deed exe" 
ruted coniem])oran(Hmsly with a nitge. in fee, 
wliich it recited, mtgor., & mtgee. appointed a 
reeei\ or, t*c constituted liirn their agent &; attorney 
to ree(!ive t he rents of mortgaged property, & to 
use such remedies by way of entry & distress as 
should be I'equisitc for that purpose. By the same 
deed migor. attorned as tenant from year t/O year 
to tli(‘ receiver, & there was a proviso, tliat if 
default should be made in pa^Tnent of mtge.- 
money, or interest, at the times appointed, mtgee. 
might enter <S: avoid the tenancy created by the 
attornment. There was also a proviso, that 
uoihing therein contained should lessen the rights, 
j)owcrs or j emedies of mt gee. under the mtge . 
On mtgor. being found bkpt. : — Held: (1) the 
relation of landlord & tenant had been create^d 
between th(^ it'ceiver mtgor. by the receiv'ership 
deed, tk that the receiver was entitled to distrain 
k, take the goods which had belonged to mtgor. on 
the mortgaged premises. 

(2) If JJoiccr V. Hastings, No. 750, ante, is 
good law, k 1 am not aware that it has ever been 
questioned, it do<*s seem to be a strong authority 
in favour of the establislmient of a tenancy in 
this case, notwithsUinding the deed sets forth k 
exi)luins the rights k inteix'sts of all parties (Loud 
O iiELMSFouD, ().). — JoLiA'r. Akbuthnot (1859), 4 
l)e G. N .1. 224 ; 28 L. ,T. Ch. 517 ; 33 L. T. O. S. 
203 ; 23 .T. P. 077 ; 5 Jur. N. S. 089 ; 7 W. K. 
532 45 E. B. 87, L. C. 

Annotations : — As to (1) Cousd. Morten v. Woods (1869), 
L. 11. 4 Q. P. 293 ; lie Thivlfall. Ex v. Qu(if'u’8 Benefit 
Bldg. Soc. (1880), 1(5 Ch. D. 274. Reid. Hampson v. 
Bellows (1868), 37 L. ,T. Ch. 694; lie lloberis. Ex p. 
Hill (1 877), (5 Ch. 1). 63; Kearslcy v. I'hilips (1883), 
11 Q. B. D. 621. As U) (2) Reid. Morton r. Woods (1869), 
L. H. 4 Q. B. 293 ; Ec Kitchen, Ex p. iniimctt (1880), 
16 Ch. I). 226. 

752. ' — — - — — Estoppel operating contrary to 
intention of parties.] — B., being mtgor. in pos- 
session, executed a mtge. on Sept. 12, 1800, of 
the premises to defts. to secure the repayment 
with interest of certain advances to be made by 
defts. The mtge. was by indenture between B. 
k defts.. but was n(‘vcr executed by defts. ; the 
deed ret'iled previous mtge., wliich was in fee, <te 
by it B. conveyed all the x^remises comprised in 
recited mtgc;. to defts., in fee, upon trust that 
defts. should, either immediately or at any -time, 
sell them, “ k as a further security for the principal 
k interest ff)r the time being due from B. to defts., 
B. did tlierehy attorn k become tenant to defts., 
their heirs k assigns, as <fc from the date thereof, 
of such of the x^remises thereby conveyed as were 
in his occupation, for k during the teiTn of ten 
years, if tliat security should so long continue, at 
the yearly I'ent of £800, to be paid on Oct. 1, the 
hrst yearly rent to be jiayahle on Oct. 1, then next. 
Provided that, notwithstanding anything therein 
contained, without any notice or demand of 
possession, it should be lawful for defts., their 
heirs, exors., administrators, or assigns, before or 
after the execution of the trusts of sale, to enter 
upon the nmrtgaged x^reinises, or any part thereof, 
& to eject B. or any person claiming through him. 


& to determine the term, of ten years, notwith- 
standing any lease that might have been granted 
by B,” Defts. made tlie stipulated advances, 
& B. continued in occupation of the premises ; 
k on Oct. 15, 18($B, doft-s. distrained for the Orst 
year’s rent : — Held : ( I ) the inUmtion of the parties, 
as ovidtmeed by the deed, was to create a tenancy 
at will only, k not a iei-m of ten years ; a deed 
being therefore unnecessary, the tenancy was 
created by the assent of the parties k the occupa- 
tion, under it, & that the fact that defts. had not 
executed the deed was immaf-erial ; (2) the parties 
having agreed that the relation bf landlord & 
tenant should be established between them, 
mtgor. was estopped from setting up that defts. 
had no legal reversion ; k it made no difference 
that the fact of mtgor. having only the equity of 
redcmi)tion apxjeared on the face of the deed ; 
(3) the distress was tlierefore lawful. 

(1) That defts. had not, in fact, the legal estate, 
is clear ; but that may be said of all lessors, 
wliere there is a lease k a tenancy by estoi:>pol, 
& where tiie lessors luwo frequently no title at all ; 
here defts. have an equitable title only, & the 
qiK'stion bcconu'S of primary imx)ortanec, because 
it is only by estoppel that defts. can be said to 
have the legal estate, k it is said that no estopiiel 
arises where the truth apx>ears ui)oa the face of 
the instrument which is the* evidence of the agree- 
ment between the parties k it may be taken, as 
ax^pcars on the mtge. deed, that defts. were not 
seised of the legal estatt\ but that it was in the 
first mtgee., II. A number of cases bearing on 
this XToint have been cited ; hut when we come to 
look at the facts k the ratio decide.'ndi of each, 
none of them are directly in iioint. They were 
either actions of covenant in which the covenant 
must be enforceable as an obligation at law, or 
actions of ejectment on a clause of re-entry, where 
it is XTcrfcctly clear then' must be the legal estate 
in x^ltf., k that if it is outstanding he cannot 
succeed. But even if any of the decisions or dicta 
were to lead to the conclusion that whfu-e the truth 
ax^pears there can be no estopiiel, that doctrine 
must be taken to be overruled by the case of 
Jolty V. Arbuthnot (No. 751, ante) (Kelly, C. B.). 
— Mouton V. Woods (1899), L. K. 4 Q. B. 293 ; 
9 B. k S. 032 ; 38 L. J. Q. B. 81 ; 17 W. li. 414, 
Ex. Gh. 

Annotations: — As to (1) Exp^ld. He Bowes, Ex p. Jackson 
(1889), 14 Ch. D. 72.'}; He Thn6fallj^jyz jy. Qnoon’s Benefit 
Bldg^. Soe. (1880), 16 Ch. I). 274. Reid. Bnrchell v. Clark 
(1876), 2.*} W. B. 334 ; He KniKht, Ex p. Volsey (1882), 
r>2 L. .1. Ch. 121. Ah to {t) ComMl. Re Kitchin, Ex p. 
I'uunett ( 1 880), 16 Ch. D. 22(5. Refd. lie T‘ol txir & Ferrigo, 
Ex 2). I’urk (1874), Do Colyur’s (bounty Court, Cxases, 236 ; 
Hartcup v. Bell (J883), Cab. & El. 19 ; Koarsley r. J’hilips 
(1883), 11 (J,. B. D. 621; He Koundwood (Jolliery Co., 
Leo V. Itoundwood Colliery Co., [1897] 1 Ch. 373 ; Mau- 
ehester Brewery Co. v. Coombs, j 1901 ] 2 Ch. 608. As to (3) 
Refd. He Bowes, Ex ji. .Jackson (1880), 14 (’-h. D. 785 ; 
Kearslcy v. Philips (1883), 11 Q. B. D. 621. As to (i) 
Consd. He Kitchin, Ex p. J’umiett (1880), 16 (3i. D. 226. 


Sect. 4.— DIFFERENT PARTS OF DEED. 

SuH-sEcrr. 1 . — The Date. 

763. General rule.] — If one makes k delivers 
an obligation at the feast of Michaelmas which 
bears date at the feast of Christmas after the 
delivery k at the feast of All Saints he releases 
all actions to the obligor, in an action of debt the 
obligor shall not be estopped from pleading his 
release, for although he who uses the deed shall be 


not contradicting; his deed , Tmt showinif 
what It Is, by Insisting on its true 
construction ; &, therefort^, ratJicr is 


beyond the mle than within an excep- 
tion to it, because he submlta to ho 
bound by the contract as it is, but only 


questions what, upon the face of It, 
is its due interpretation. — P luck v. 
Digoes (1828), 2 Hud. Sc B. 1,— IP, 
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estopped to say that it has a false date, yet he who 
pleads against the deed shall not be estopped, 
although he made the deed, for the falsity shall 
be in him who uses the deed liaving a false date. — 
Anon, (prior to 1580), Plowd. Queries, 4.5, pi. 241 ; 
75 E. K. 922. 

754. .] — A lease purported on the face of 

it to have been made on Mar. 25, 1785, habendum 
to the lessee from Mar. 25, now last past, for 35 
years. There was evidence to show that the lease 
was not executed until after Mar. 25, 1783 - 

Held : it took effect from the time of delivery, & 
not from the day of the date, & consequently 
the term commenced on Mar. 25, 1783, & not on 
Mar. 25, preceding the date of the deed. 

I take it to be clear that a party may show that 
the deed was delivered on a dilTercnt day from 
that on which it bears date (Holroyd, J,). — 
Steele v. Mart (1825), 4 B. & C. 272 ; 0 Dow. & 
By. K. B. 392 ; 107 E. II. 1060. 

Annotations ; — FoUd. Browno v. Burton (1847), 5 Dow. & L. 

289. Consd. Re Blator, Kx p. Slater (1897), 76 L. T. 529. 

755. .] — The date is indeed to be taken 

j)rimd fade as the true date of execution ; but 
as soon as the contrary appears, the apparent 
date is to be utterly disregarded (Pattpison, J.). 
— Browne v. Burton (1847), 5 Dow. & L. 289 ; 
2 Saund. & C. 220 ; 17 L. J. Q. B. 49. 

756. .] — Upon the sale of a ship vendor 

covenanted “ that the liereby bargained premises, 

ev^ery part thereof, are now & so from henceforth 
for ever shall remain free &; discharged of or from 
all bargains, gifts, sales, incumbrances, <fc the like.” 
At the time of the date of the deed the vessel was 
in B. Docks. Vessels entering the B. docks were 
subject to a duty of lOd. on each ton of cargo, but 
the owners of the ship in question had compounded 
for a rate of 1 |d. per ton, on an undertaking that, 
on the vessel leaving, the full duty should be paid. 
After the sale of the vessel, vendee took her to li., 
where she received her cargo, returning to the B. 
docks for her passengers, on leaving which the 
full duty of lOd. per ton was demanded & paid ; 
but the deed was not delivered until the time when 
the vessel was at 1j. : — Held : (1) the language of 
the deed spoke from the time of its delivery ; 
at that time the sliip being at L., it was in conse- 
quence of the voluntary act of vendee that the 
duty attached, & there was, therefore, no breach 
of tlie covenant. 

(2) Qu. : whether, if the deed had been delivered 
at the time the ship was at the docks, there would 
have been a breach of the covenant. 

(3) The statement of the date is no estoppel at 
all. The date of the deed has nothing to do with 
the time from which it begins to operate, that is, 
the delivery, unless it is so provided in some 
covenants (Poi^ocK, C.B.). — Taylor v. McUal- 
mont (1855), 26 L. T. O. S. 93 ; 4 W. B. 69. 

757. .] — Deft., B., had granted to G. 

separate leases of four plots of land fronting on 
II. road A four houses wliich had been erected 
thereon by G. under a building agreement. The 
plan on each leaser, which was made part of the 
description, showed a row of twelve plots with 
houses thereon fronting on 11. road, including the 
house demised which alone wa.s coloured, u 
strip of land coloured brown running past the back 
of all the plots to E. road. The position of this 
strip on the plan suggested tliat it was intended to 
give access to the back of the plots, but there were 
no words on the plan expressing such an intention. 
This strip of land was included in the building 
agreement but not in the leases. The leases were 
executed in May, 1903, & then bore no date 
except the year 1903, but the dates July 27, 28, 


29, 30, 1904, respective! were afterwards inserted 
by agreement between the parties. At the latter 
dates the houses had been complekdy erected 
& surrounded with a fence in whicli gates or 
openings had been made in the back fences giving 
access to & from the brown strip. Tliis strip, 
which belonged to B., had never been fenced or 
marked off from the rest of B.’s land. Pltf. was 
a mtgee. of G., who had entered into possession 
& claimed a right of way over the brown strip : — 
Held : the alteration of the leases did not make 
them void, but B. was estopped from denying that 
the leases were executed at the dates inserted in 
them with his consent. — Hudd v, Bowles, [1912] 

2 Ch. 60 ; 81 L. J. Oh. 277 ; 105 h. T. 864. 
Annotations: — Mentd. Hansford v. Jago, (1921] 1 Ch. 322 ; 

Cory r. Davies, [1923] 2 Ch. 95, 

758. Allegation of delivery before date.] — 

Anon. (1434), Y. B. 12 Hen. 6, fo. 1, pi. 3. 
Annotation ; — Reid. Taw v. Bury (1558), 2 Dyer, 167 b. 

759. .] — Anon, (xiriorto 1580), No. 753, ante. 

760. .] — In debt by plH. as adminis- 

trator of N. upon bond made to intestate, 
bearing date Apr. 4, 24 Eliz., deft, jjlcaded that 
intestate died before the date of the bond, & so 
concluded that the writing was not his deed ; the 
jury found tliat deft, did deliver it as his deed, 
July 30, 23 Eliz., in the lifetime of intestate, 
bearing date Apr. 4, 24 Eliz., before which day 
intestate died : -Held : tliis was deft.’s deed ; 
for though a x>ai*ty to a deed cannot aver tliat it 
was delivered before the day on which it bears 
date, yet the jury are not estopped to say the 
truth. — G oddard’s Case (1581), 2 Co. llei). 4 b; 
76 E. 11. 396 ; sub 7iom. Denton & Goddard’s 
Case, 3 Leon. 100. 

Annotations : — Consd. Vooght v. Wineb (1819), 2 B. & Aid. 

662. Refd. Terry v. Huntington (1668), Hard. 480 ; 

Stone V. Bale (1693), 3 Lev. 348 ; Hall v. CJazenove (1804), 

4 East, 477 ; Doo v. Huddart (1835), 2 Cr. M. & R. 316 ; 

MiJgrath v. Hardy (1838), 1 Am, 352. Mentd. Inkersalls 

V. SaTuma (1628), Cro. (Dar. 130 ; Foot v. Berklay (1670), 

2 Keb. 654. 

761. Allegation of delivery after date.] — To a 

covenant dated the ninth conditioncul to pay for 
goods “ then laden or afterivards to be laden ” 
on board sucli a ship, deft, may traverse the 
delivery on the ninth, & plead that the deed was 
sealed & delivered on the twenty-eighth, & that 
no goods were then or afterwards sliipped ; for 
he is not bound to pay for any goods shipped 
after the date & before the delivery of the deed. — 
OsHEY V. Hicks (1610), Cro. .lao. 263 ; 79 E. II. 
227. 

Annotations: — Refd. Lewis v. Helliar (1668), 2 Keb. 377 ; 

Steele v. Mart (1825), 4 B. & C. 272 ; Re Slater, R'x p. 

Slater (1897), 76 L. T. 529. 

762. .] — One may declare in covenant 

that the deed was indented, made &; concluded 
on a day subsequent to the day on which the deed 
itself is stated on the face of it to have been in- 
dented made & concluded. Where a charter-party, 
dated Feb. 6, but averred not to be executed tUl 
Mar. 15, contained a covenant by the owner that 
the ship should & w’ould proceed from D. where 
she then lay on or before Feb. 12, on her outward 
bound voyage, &; return, etc., & a covenant by 
the freighter that in consideration of every thing 
above mentioned, etc., he would pay certain 
freight for the voyage ; the voyage being averred 
to be performed, & the freight earned, the owner 
may recover in an action of covenant, without 
averring that the ship sailed on or before Feb. 12 ; 
such covenant that the ship should sail on or before 
Feb. 12, being either no condition precedent, but 
only an independent covenant, for breach of which 
the party had his remedy in damages ; or not 
of the substance of the contract, which was for 
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the performing of the voyage for which the ship 
was chartered, & earning the freight ; or being 
rendered impossible to be performed by the parties 
themselves not Iiaving executed the deed till after 
the time appointed for doing the act, &; thereby 
dispensing with the performance of it. 

The substance of the pbmdings shows tliat the 
charter-party was executed after the day on wliich 
it bears date, which, by all the authorities, deft, is 
not estopped from doing (Le I3lanc, J.). — Hall 
V. Cazenove (1804), 4 East, 477 ; 1 Smith, K. B. 
272 ; 102 E. H. 913. 

AnnoUttions : — Refd. llefTcll v. Tloffoll (180G), L. R. 1 P. & D. 

i^y ; lie Slater, Kx p. Slater (1897), 76 L. T. 629. Mfintd. 

Tarrabochia v. Hiekie (1866), 1 H. & N. 188. 

763. .] — STEETJ 2 V. Mart, No. 754, ante. 

See, gencraUy, Dked.s, Vol. XVII., pp. 228, 229. 


Sun-sECT. 2. — Description of Parties. 

764. Misnomer.] — Feme covert after arrest &. 

bail bond given by a wrong name, may plead the 
misnomer. If a person binds himself in a bond by 
a wrong name, he is estopped to say it is not his 
name. — Linch r. Hooke (1704), 1 Salk. 7 ; 0 

Mod. Rep. 311 ; 91 E. R. 7. 

Annotniion : — Meatd. Hatchett v. Baddelcy (1 77G), 2 Win. Bl. 

1079. 

765. .] ™ Testator having de^'ised his lands, 

sulTered a recovery thereof, in which, as W'cll as 
in the deed, to make a tenant to the prcrcipe, the 
tenant was called Edward, his real name being 
England. In ejectment by the heir at law against 
the devisees : — Held : the recovery was good 
by estoppel against testator & all persons claiming 
under him, the will therefore was revoked 
thereby. — Doe d. Lushington v. Landaff (I^ord 
Bp.) (1807), 2 Bo.s. &P. N. R. 491 : 127 E. R. 720. 

Annotatiuns : — Mentd. Boughton r. Sandilands (1811), 3 

Taunt. 342 ; Hougham v. Saiidys (1827), 2 Sim. 9.6. 

766. .] — The warrant of attorney in a 

recovery cannot be amended, even to the extent 
of transposing the names of the vouchee. 

As he has executed the deed in tbe name by 
which he is described, would he not be e.stopped 
thereby (Tindal, P.J.). — Lamont'.s Case (1830), 
3 Bing. N. C. 297 ; 2 llodg. 204 ; 3 Scott, 000 ; 
132 E: R. 125. 

767. - - ■■■.] — In an assignment, grantee was 
called .Tames .lames, his right name being James 
Janes, At Ids residence At occupation were given. 
He executed the deed by his right name, At it 
appeared at the trial that his residence At occupa- 
tion were correctly stated in the deed : — Held : 
the assignment w'as not void for uncertainty, the 
question as to the party intended to be grantee 
being one of identity, At pltf. being proved to be the 
party intended. 

Grantee is described as being of a certain place 
& occupation, At so far as he binds himself by the 
deed he is estopped from denying its validity by 
his execution ; so far as he takes any benefit 


under it, his desc;iii)tion is a matter of identity ; 
it w'as clearly established at the trial that pltf. was 
the paHy meant, by proof of his residence, trade, 
Ac execution of the deed {per Cur.). — Janes v. 
Whithrear (1851), 11 C. B. 40(1 ; 20 D. .1. C. P. 
217 : 17 L. T. O. S. 78 ; 138 E. R. 530. 

Annotationa VLeniA. Coates r. Williams (1852), 7 Kxch. 
206 ; Cox V. Hickman (1860), 8 H. L. Cas. 268 ; Ilidson 
r. Barclay (1864), 3 H. & C. 361 ; Mason v. Briton Modic-ul 
(Joncral Life Assocn. (1888), 4 T. L. 11. 756. 

768. Misdescription.] — In an original writ deft, 
was described as T. B. of C. in the county of N. 
upon a writ of error, brought to reverse the out- 
lawry ; the error assigned was, that T. B. was not, 
before or at the time of the (wiginal writ, of or 
conversant in C. aforesaid, Ac that there was not 
any towm, hamlet, or place of the name of C. in 
that county. Plea to tliis assignment of errors, 
that pltf. prosecuted his wi’it with intent to declare 
upon a bond made hy deft., by wliicli he was 
described as T. B. of C. in tlic county of N. : — 
Held : this was an estoppel. — Bonner v. Wilkin- 
son (1822), 5 B. & .\ld. 082 ; 1 Dow. Ac Ry. K. B. 
328; lOOE. R. 1340. 

Annotation : — Refd. Horton v. Wostininster Improvement 
Comrs. (1852), 21 L. J. Ex. 297. 

See, further, Bonds, Vol. VIT., pj). 101, 105. 


SuB-SEt:T. 3 . — Recitals. 

A . In Ueucral. 

See, generally, Dfiioos, Vol. XVTl., p 302. 

769. General rule.]— (1) As for tlie estoppel by 
reason of a recital, there may be a great deal of 
dillerenco between a conclusion or estoppel by a 
condition in an obligation, Ac 111)011 a recital in a 
deed. Our books .say generally sucli a recital in 
a deed binds not (Bridgman, O..I.). 

(2) Wlien 1 make a lease fur years of a reversion, 
Ac this not good for want of attornment, this shall 
never work by estoi)pol, for lessor had an interest 
out of wliich liis grant might have been made 
good, if the (M-remony requisite, which was attorn- 
ment, had been jierformed, which belonged not 
to le.ssor to do, or to get done (Bridgman, C..I.). 

(3) If I release all my right in all my lands in 

D. , which I have by descent from my father, 
though I have no lands there but from my mother, 
nothing passeth. But if my lelease had been of 
Wliiteacre, which I had by descent of the part 
of my fatlior, tlio release is good. So if I lease 
all my lands lying in such a parish, or which 
descended to me from iny mother 1 am not estopped 
to say, I had no such land there but otherwise 
if it were of Whiteacre, which 1 had by descent 
from my mother (Bridgman, (J.J.). — Foote v. 
Berkley (IOOB), O. Bridg. 527 ; Cart. 147 ; 124 

E. K. 720 ; affd. (1070), 1 Vent. 83. 

770. .] — Bowman v. Taylor, No. 810, post. 

771. Application of rule.] — (1) By indenture 
between pltf. Ac deft., reciting, inter alia, that deft, 
had advanced money to O. on the security of 
certain deeds, Ac that deft, was interested in those 
deeds to that extent, Ac that it had been agreed 


PART V. SECT. 4. SUB-SECT. 3.~A 

769 i. General rule.]— In a snil foi 
aissoliitlon of iiiarriaffc, it iH compoUjii' 
J party to dispute fact 

admitted by the recitals to a deed o 
separation entered into between them 
although in an action founded on thi 
deed such recitals would be con 
elusive between the parties. — J ones t 
Jones (1885), 11 V. L. R. 130.— AUS. 

769 li .] — A grantor by a fore 

closure deed Is bound by the terms ii 


the same & where it is not possible to 
draw from the face of the deed, both 
from the operative clause & rtsciials 
any other conclnslon than that It was 
the grantor’s intention to receive the 
whole of the property described In the 
deed, the grantor is cistopped for 
denying the operation of the deed 
according to such intention. — Shan- 
non V. Smith (1922), 69 D. L. R. 291. — 
CAN. 

769 lii. .] — The parties to a bill 


of sale & their privies aro ostoppod 
from denying that moneys recited In 
the deed to bo dvie on a joint aoconnt 
aro so due, although in fact the 
mono 5 ^s were advanced by the mtgees. 
separately. — T avlor v. Knapman 
(1883), 2 N. Z. L. R. 265.— N.Z. 

a. Application of rule — Suh- 
grantee not hound hy recital of grantee’s 
seisin.}— A. conveyed to B., cove- 
nanting that at the time of making 
the conveyance he was seised In foe 
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plif. should make fui’ther advances to O., & deft, 
should assign the deeds & his interest therein to 
pltf. as a security, deft, assigned them to pltf., &> 
covenanted that the money so advanced to O. by 
deft, was due & unsatisfied to him. In an action 
on this deed, assigning as breach that the money 
was not due at the time of making the covenant : — 
Held : the recital that the money had been ad- 
vanced, was to be taken as the language of deft, 
only, & did not cstoi3 pltf. from saying that it had 
not been advanced. (2) Where a recital is in- 
tended to be an agreement of both parties to admit 
a fact, it estops both parties ; but it is a (luestion 
of construction whether the lecital is so intended. 
— Strouohill V. Buck (1850), 14 Q. B. 781 ; 19 
L. .T. Q. B. 209 ; 15 L. T. O. 8. 22 ; 14 Jur. 741 ; 
117 p]. K. 301. 

Annotations : — As to (‘2) Refd. Wiles r. Woodwnrtl (1850), 5 

Kxch. 557 ; >.’onuuu v. Mitchell (1851), 5 Do (J. M. Sc (1. 

018. 

772. Party gaining benefits.]— (i) Articles 

of settlement w'ere executed, which secured to 
husband a life interest in the real & i^ersonal estate 
Id vv’hicdi the wife was or might become entitled 
(& his father covenanted in the event of tlie hus- 
band’s death t/O secure a sum of £200 a year to the 
wife for life, to be charged on real estate in Scot- 
land. The wife was a minor, <te was entitled under 
an executory devise in remainder to real estates, 
the articles also reserved to lier a power of appoint- 
ing the ptd'Bonal estate. Her brother & heir-at- 
law was also as trustee a party to the ai'ticlcs, & 
also to two subsequent deeds relating to her 
settled property, w'hich rocit-t.'d that liis sister was 
of age at tlie time of marriage. The wife after- 
waixhs died, without issue, in the life of licr husband 
leaving her brother her heir-at-law. By her will 
she executed the ijower, A apiJointed the personal 
estate f(3r benefit of her nieces, but during her life 
she did no act to render the articles valid as to her 
real estab*. By the death of her heir-at-law subse- 
(piently the executory devise took cll'c^ct & upon 
a bill file<l by her husband, to obtain the benefits 
secured to him by tlie articles '.—Held : the 
marriage articles did not affect the real estate ; 
the h(nr-at-law was not estopped from taking the 
real estate by descent &; the et. could not vary 
the articles. 

(2) If a recital is made in a deed wdiieli is untrue 
& by virtue of it a iierson executing the deed 
i‘ith(‘i* gains a benefit or obtains something from 
anotiier jierson, he cannot afterwards dispute the 
validity of that statement ; but that is not the 
jirescnt ease. This is a collateral recital with 
respect to the rights &. interests of other persons 
A. it in no respect is binding (KoMiLiAq M.ll.). — 


Campbell v. Ingilby (185(5), 21 Bcav. 567 ; 25 
L. J. Ch. 761 ; 27 L. T. O. S. 61 ; 2 Jur. N. S. 
410 ; 4 W. R. 433 ; 62 E. R. 979 ; affd. on other 
grounds (1857), 1 De O. & J. 393, L. JJ. 
Annotations; — Generally, Mentd. Ingrllby v. Ancotts (1856), 

21 Beav. 585 ; Anderson r. Abbott (1857), 23 Boav. 

457 ; Willoughby v. Middleton (1862), 2 John. & H. 344 ; 

Bro^vn v. Brown (1866), L. It. 2 Eq. 481 ; Codrlngton v. 

Lindsay (1873), 8 Oh. App. 578. 

773 . Recital as to rights of strangers.] — 

Campbell v. Ingilby, No. 772, attic. 

774 . What amounts to recital.] — Peaiise v. 
Morrice, No. 866, post. 

Recital in draft deed sent for approval — Whether 
admission.] — See No. 1416, post. 

775 . Recitals in earlier title deeds.] — Doe d. 

Shelton v. Shelton, No. 724, ante. 

776 . Recital true but incomplete.] — Pltf., 
born in 1875, was an only cliild. Her father died 
in 188(5. She married in Jan. 1892, being then 
entitled under the settlement made on the mar- 
riage of lior father & mother, dated Apr. 15, 1874, 
subject to the exercise by her mother of the power 
of appointment contained in that settlement in 
favour of the issue of the marriage & to her 
mother’s life interest to the property comprised 
in the settlement. By a voluntary settlement 
dated July 27, 1892, after reciting that the pro- 
perty comprised in the settlement of Apr. 15, 1874, 
was vested in trustees upon trust to pay the in- 
come to pltf.’s mother for life, <fc upon her death 
upon trust for pltf., her heirs, exors., administra- 
tors, & assigns, pltf. conveyed all her reversionary 
property under the settlement of Apr. 15, 1874, 
to trustees upon trust for conversion & to jjay the 
income to herself for life, then to her husb.and for 
life, &, on the death of the su^^dvo^, on the usual 
trusts for the benefit of their issue, with a trust 
in default of issue in favour of pltf. The settle- 
ment contained no covenant to settle after-acquired 
property, & no power of revocation. In Aug. 
1897, pltf.’s mother, in exorcise of the power con- 
tained in the settlement of Apr. 15, 1874, irre- 
vocably appointed tJiat the trustees of that 
settlement should stand possessed of the property 
therein comprised in trust for pltf., her exors., 
administrators, A assigns absolutely. There was 
no issue of the marriage between pltf. & her hus- 
band : — Held : (1) the deed of July 27, 1892, only 
passed the interest which pltf. had under the deed 
of Apr. 15, 1874, A did not comprise the interest 
taken by lier under the appointment. 

(2) Tlie lecital, though inaccurate, was true as 
far as it went, & worked no estoppel either legal 
or equitable. 

(3) Equitable cstojjpel is not applied in favour 
of a volunteer. — L ovett v. Lovett, [1898] 1 Ch 


simi)lc. B. afterwards conveyed to 
C., reeiliiiff that ho was tlieu j) 08 * 
Kossed in his owji right of tlio land in 
question. In an action by C., the 
assignee of B.. against A., upon the 
covenant : — Held : C. wus not estopped 
by B.’s recital. — Gamble r. Bees 
(1850), 6 U. C. B. 396.— CAN. 

b. — — Bond to indemnify sheriff 
- Ifeciial of ownership.] — A slierilT, 
holding (“xecutions against deft., took 
from him a bond reciting tliat the 
slierifl had seixed deft.’s goods, & 
indemnifying tho shorifT “ against any 
loss, damage, or liability, which may 
he Immrred by reason of the execution, 
wrongful execution, or non-oxocution 
of the said writ.” The sheriff after- 
wards sold tho goods contrary to deft.’s 
wish, who intormed him that they 
belonged to ono O. Q. brought 
trover against tho sheriff & recovered 
tho value of the goods. The sheriff 
then sued deft, on his bond : — Held: 


deft, was not estopped by the recital 
from denying his property in the goods. 

Gorbeit V . Uoi’KiKK (1852), 9 

U. G. B. 479.— CAN. 

c. — — • Conveyance, by meirried 
njoman.] — B., a married woman, in 
order to carry out un agreement 
hctvveon her liusband & his creditors 
consented to convey to the creditor a 
farm, her separate jiropcrty, in con- 
sideration of tho transfer by her 
liusband to lier of tho stock 6c oohor 
personal property on it & of indomnity 
against her personal liability on a 
mtge. against said farm. The con- 
veyance, agreement & bill of sale of 
tho (shattels were all oxec\ited on the 
same day', tho agreement, to which B. 
was not a party, containing a recital 
that tho husband was owner of tho 
said chattels but giving tho creditor 
no security upon thtuu. Tho chattels 
having subsequently been seized under 
execution against tho husband it yvas 


ciainaea, on interpleader proceedings, 
that the bill of sale was in fraud of 
the creditor :—JieW ; the recital in 
the agreement worked no estoppel as 
IJ,*“ — Boulton v, Boulton 
(1898), 28 S. C. B. 592.— CAN. 

. d- 7 —— Recital in deed of sale .] — 

A. claimed certain property from 

B. , the da^hter of C., on the ground 
that on the death of C. it had de- 
scended to D. as the heir of C., & pro- 
duced a kohala containing a iticital that 

death of C., who had died 

childless, it had descended to D. : 

lIcLd , A. wa»8 not estopped froiii 
proving that C. had left a son, E., who 
survived him.— Qour Monee Debea 
V . Krishna Chundeu Sannyal (1878). 
I. L, B. 4 Calc. 397.— IND. 

, ®- Fraudulent representation 

by minor as to aye.}— A minor reprtv 
senting himself to bo of full ago sold 
certain property to A. & executed 
a registered deed of sale. Tho deed 
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Estoppel. 


Sect. 4. — Different parts of deed: Sub-sect. 'S, A. dt 
B. (g), {h) " ' ' 

82 ; C7 L. J. Ch. 20 ; 77 L. T. 050 ; 46 W. R. 105 ; 
42 Sol. Jo. 81. 

Annotations: — As to (1) Refd. Re Walpole’s Marrlaee 
SetUint., Thomson v. Walpole, [1903] 1 Cb. 928 ; Re. Hush, 
Warre v. Rush. [1922J 1 Ch. 302. As to (2) Reid. Re 
Maddy’s Estate, Maddy v. Muddy, 11901] 2 Gh. 820. 
Oencrally, Mentd. Rc Bultxjol's Sottlmt., Bulteel v. Mauley, 
[1917] 1 Ch. 251. 

777. Recital unknown to party executing.] — 

lie Victoria Permanent Benefit Building, In- 
vestmi<:n'i’ & Freehold Land Society, Empson’s 
Case, No. 040, post. 

Effect of recitals generally, see Deeds, Vol. 
XVII., pp. 362 ct seq. 

Truth in recitals.] — See Nos. 748, 749, ante. 
Recitals in bonds.] — See Bonds, Vol. VII., pp. 

191 f/ seq. 


B. Rules of (Jeneral Application, 
(a) (Jeneral Recitals. 


778. General rule.] — A lessor made a lease of 
lands by indenture to begin afU‘r the <5X.piration 
of a lease tlu^reof made to one D. In an action 
by the second lessee against the lessor the lessor 
pleaded that there was no such D. at the time of 
the supposed lease made to D. : — Held : the 
lesvsor was estopped by tlie recital of the first 
lease to say tljat there was no such D., & although 
the common ground was that a recital was not 
an estoppel, yet where the recital was material it 
was otherwise. — A non. (1578), 2 Leon. 11 ; 74 
E. H. 316. 

Annotation :—CovlbA. Shelley v. Wright (1737), WiUes, 9. 

779. .] — ^In articles of agreement executed 

between A. A E. whereby A. lets a house to E., 
A E. agi'ecs to pay the rent ; if B., a third person, 
covenant therein for himself etc., on behalf of E. 
that E. shall pay tlie rent, A sign tlie deed, an 
action of covenant, on non-payment by E. will lie 
against B. 

General recital is not an estoppel, but a recital 
of a particular fact is so {Holt, C.J.). — Salter v. 
Kidi.ey (1688), 1 Show. 58 ; Garth. 76 ; Holt, 
K. B. 210 ; 89 E. R. 447. 

Annotations: — Consd. Hensley v. Burden (1830), 8 L. J. O. S. 

Ch. 85. Refd. Right d. JeHerys v. Buckuoll (1831), 2 

B. & Ad. 278. 

780. — -.] — (I ) A deed of release, executed by 
A,, reciting that A. is seised of certain lands in 
fee, operates by way of estoppel against him, A all 
claiming under him. 

(2) Qw. : whether a person having a title by 
estoppel, by means of a deed containing a covenant 
for further assurance is entitled to the assistance 

of a ct. of equity, to have a positive title given to 
him. 


(3) A general recital will not operate as , 
estoppel, but the recital of a particular fact w 
have that effect (f jORJ) Lyndhukst, C.). — Bensu 
•y. Burdon (1830), 8 L. J. O. S. Ch. 85, L. C 
previous proceedings (1826), 2 Sim. A St. 519. 

Jeflerys v. Buckc 

2 R T Crolts V. Middleton (185 

2 Ji. & J. 1J4 . General liuaueti. Mortgage & Discount ( 
t. Liberator 1 ormanent Beneht Bldg. Soc. (1878), 


I Ch. D. 15. As to (3) Reid. General Finance, Mortgage & 
Discount Co. v. Liberator Permanent Benefit Bldg. Hoc. 
(1878), 10 Ch. D. 16. 

781. Whether general or particular — Party 
put upon inquiry.] — Objection by a purchaser upon 
illegitimacy, upon the circumstance, that the 
register of marriage could not be found, an in- 
accurate statement in a deed, & some particularity 
of description of the child in a will ; — Held : 
objection was overruled upon a general release ; 
wMch, though only reciting generally, that 
objections were taken, was sufficient, as binding 
the party to inquire into the nature of the objec- 
tions. — Braybroke (Lord) v. Insku» (1803), 8 
Ves. 417 ; 32 E. R. 416, L. 0. 

Annotatums : — Refd. Cholmondeley v. Clinton (1817), 2 Mop. 
171. Mentd. Wall v. Bright (1820), 1 Jac. & W. 494 ; 
Lewin V. Guest (1820). 1 Russ. 325 ; GalUors v. Moss 
(1829), 9 B. & C. 207 ; Baring v. Booth (1832), 1 L. J. Ch. 
204 J Bainbvidgo v. Ashburton (1830), 2 Y. & C. Ex. 347 ; 
Lindscll v. Thacker (1841), 12 Sim. 178; Rackhain v, 
Siddall (1848), 10 Sim. 297 ; Pyrko v. Waddingham 
(1852), 10 Hai-e, 1 ; Goodman r. Goodman (1859), 28 
L. J. Ch. 745 ; Martin v. Laverton (1870), L. R. 9 Erj. 
503 ; Sidebotham r. Knott U872), 20 L. T. 700 ; Re 
Packman & Moss (1875), 1 Ch. D. 214; Re Brown & 
Slbly’s Contrtict (1870), 3 Ch. D. i50 ; Lysaght v. Edwards 
(1870), 2 Ch. D. 499 ; Rc Btdiis’s Trusta (1877), 5 Ch. D. 
501 ; Rc Franklyn’s Mortgages, [1888] W. N. 217. 

(/>) Particular Recitals. 

782. General rule.] — Salter v. Kidley, No. 
779, ante. 

783. .] — Anon. (1578), No. 778, ante. 

784. .] — A party executing a deed, is 

estopped by the recital of a particular fact in that 
deed to deny such fact. Therefore where it was 
recited in the condition of a bond that obligor had 
received divers sums of money for obligee which 
he had not brought to account but acknowledged 
that a balance was due to obligee : —Held : obligor 
was estopped to say that he had not received any 
money for the use of obligee. Where deft, jileads 
matter of excuse that admits a non-performance, 
except in the case of an award, pltf. need not 
assign a breatdi in his replication. When pltf. 
repUes that deft, is estopped to plead his plea, he 
may demand judgment generally. — Sheltj5Y v. 
Wright (1737), Willes, 9 ; 125 F. R. 1029. 
Annotaiions Consd. Hill r. Manchester &: Salford Water- 
works Co. (1831), 2 B. & Ad. 544. Refd. Lainson r. 
liemcro (1834), 1 Ad. & M 792; Bringloo v. Goodson 
(1839), 5 Blug. N. C. 738. 

785. .] — Bensley V. Burdon, No. 780, ante. 

786. .]— Bowman v. Taylor, No. 810, post. 

787. .] — Carpenter v. Buller, No. 959, 

post. 

788. .]— Wiles v. Woodward, No. 814, 

post. 

789. Receipt of money.] — Shelley v. Wright, 
No. 784, ante. 

790. Amount of rent reserved.] — In an action 
upon a bond, appearing upon oyer to be con- 
ditioned for the payment of the rent of certain 
premises, recited in the condition to be demised 
by indenture at a certain specific rent, as by the 

indenture, etc., deft, cannot plead that the 
indenture mentioned in the conmtion was an 
indenture by which a certain rent, less in amount 
than the rent mentioned in the condition, was 


contained a recital that he was twenty - 
two year.s of age. 

In a suit by iiim to set aside the sale 
pu the ground of his minority ; — Held • 
he was estopped.- -Gaxkhu Laia v 
(I8W), i. L. It. 21 Bom. m.- 

PART V. SECT. 4, SUB-SECT. 3 — 
B. (b). 

7S2 I. General rule .] — ^A recital in a 
deed ol a particular fact is binding 


executed the dc 
although it was not executed by 1 
A\ho relies on the estoijpel. — H ung 

W = J- 

tndttriduaf.}— Where 
amaavit of bona fides is made by 
officer of an lucoroorated co., the 
*** J. ? Iddlviaual, bound by 
reci^ls In the mtge.. e.g. recital of 
agreement In writing for fut 


advances. — Re Great West Saddlery 
Go,, Newlands V. Higgins (1908), 7 
W. L. li. 59 ; 1 Alta, L. R. 18.— CAN. 


g. Deed not pers(mally ere- 

cuted by rnaker .] — The rule that in an 
action upon a deed by the otJier i>arty 
thereto the maker ts estopped from 
denying the trutiiiulaess of the recital 
therein as to his title does not apply 
where the maker did not personal] y 
execute the deed, but it was execute 
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reserved, &, that such less rent lias been paid. — 
Lainson V. TiiEatEBE (1834), 1 Ad. & El. 792 ; 3 
Nev. & M. K. B. 003 ; 4 L. J. K. B. 207 ; 110 E. R. 
1410. 

An^atiwia PoUd. Bowman v. Taylor (1834), 2 Ad. & El. 
278. Conid. Young v. Raincock (1849), 7 C. B. 310. 
Reid. Carpenter v. Bnller (1841), 8 M. & W. 209 ; Carter 
V- Carter (1857). 3 K. & J. 617 ; Smith v. Osborne (1857), 
6 H. L. Cas. 375. 

791. Whether general or partioular — Party put 
upon inquiry.] — Braybroke (Lord) v. Inskip, 
No. 781, ante, 

(c) Only when Clear and rosiiive. 

792. General rule.] — Where husband & wife 
assign to a purchaser, for valuable consideration, 
a share of an ascertained fund, in w'hich the wife 
has a vested interest in remainder, expectant on 
the death of a tenant for life, & both the wife & 
the tenant for life outlive the Imsband, the wife 
is entitled, by right of survivorshii), to claim the 
whole of that share of the fund against such 
particular assignee for valuable consideration. 
If the wife, after her husband’s deatli, executes 
an assignment of the fund, which recites former 
assignments by the husband, & purports to be 
made subject to them, she does not thereby recog- 
nise or conllnn those foimer assigmnents. The 
mfe does not acquiesce in those assigmnents, or 
waive her right to claim against thenr, by forbear- 
ing to imxreach them till the death of the tenant 
for life. 

It would be too much to attribute such an 
effect to such recitals such phrases : they were 
intended mci*ely to state*, the order in which the 
assignments were to liave jn-iority (Lord Lynd- 
HURST, C,).— -llONNER V. MoRTON (1828), 3 RuSS. 
05 ; 38 E. R. 500, L. C. 

Annotations : — Reid. Baker v. Bradb'y (185r>), 7 Do G. M. & 
G. 597 ; Wright r. Vandcridank (1856), 8 Do G. M. & G. 
133. Mentd. Crowder v. .Stone (1829), 3 Kubs. 217 ; 
iStifTo V. Everitt (1836), 1 iviy. & Or. 37 ; Ellison v. Ellison 
(1843), 13 Sim. 309 ; Scarpellini r. Atchcson (1845), 7 
g. B. 864 ; Whittle v. Henning (1848), 2 Ph. 731 ; Fitz- 
gerald V. Fitzgerald (1849), 8 C. B. 592 ; Greedy v. 
iinvendor (1850), 13 Bear. 62 ; Harley r. Harley (1852), 
10 Hare, 325 ; Michelnioro v. Mudgc (1860), 2 Gifl. 183. 

793. - — .] — Right d. Jefferys v. Bucknell, 
No. 98.5, j)Ost. 

794. .]— Kkpp V. WKiGETT, No. 732, ante. 

795. .j — Doe d. Thoma.s v. Walker 

(1843), 2 L. T. O. S. 123. 

796. — - — An averment or recital in a deed, 
ill order to be an cstopi^e], mu.st be direct &> 
Iiositive ; a recital in a deed that certain 
premises “ were conveyed or intended to be 
conveyed,” did not estop the iiarty from showing 
by evidence that such premises W'ere not conveyed. 
— Harries v. Hooper (1847), 10 L. T. O. 8. 137. 

797. .] — Two tru,stees, one of whom was a 

solr., advanced money on intge. Mtgor., with the 
concurrence of the solr. trustee, sold part of the 
mortgaged projierty without disclosing mtge. 
Regular conveyances in fee to the purchasers were 
executed by mtgor., containing a recital that he 
was seised or otherwise well <te sutliciently entitled 
in fee simple. The solr. trustee received the 
purchase-money, & retained it. Eleven years 
afterwards both trustees executed a reconveyance 
of the property so sold, the other trustee believing, 
on the representation of the solr.-iru.stee, that tlie 
projierty was then about tn be sold by mtgor. 
8oon afterwards the solr. -trustee absconded, & 


the other trustee then, filed a bill against mtgor. 
&> the purchasers, praying for foreclosure against 
them:— Held: (1) though the purchasers were 
purchasers for v^uable consideration without 
notice, they could not avail themselves of any 
legal estate acquired by means of the reconveyance, 
which, having been obtained by fraud, must be 
cancelled ; & they had purchased only the equity 
of redemption ; (2) under the form of conveyance 
adopted, neither pltf. nor mtgor. was estopped 
from denying that the legal estate had passed by 
the conveyance to the purchasers. 

(3) A mtge. deed could not he produced, & a cojiy 
purj^orting to liave been furnished by the solr. 
who held the deed was produced on behalf of 
pltf. as evidence of the deed ; pltf. also deposed 
to the existence of mtge. Defts. had, in their 
answers not expressly challenged mtge. deed, & 
had admitted that there had been a reconveyance 
of y)art of the property comjjrised in mtge. : — 
Held : as against tliesc defts., mtge. deed was 
.sufliciently i)roved. 

(4) The estoppel, if it arose at all, would arise 
by virtue of the first recital in the conveyance. 
If the recital had been a recital simi^ly that 8. 
was seised, there might have been an estoppel, but 
the recital is one out of which no estoppel can 
arise, because it is not precise or unambiguous. 
It is a recital which, in substance, amounts to a 
statement that he had an estate either at law or 
in equity, <fe the fact that it states that the estate, 
whatever it was, was free from incumbrances, 
creates no estoppel for the purpose of making the 
legal estate pass. There is, therefore, no estoppel 
operating so as to convey the legal estate to the 
purchasers (Lord Cairns, C.). — Hea'fh v. Crea- 
LOCK (1874), 10 Ch. App. 22 ; 44 L. J. Ch. 157 ; 31 
L. T. 050 ; 23 W. R. 95, L. C. & L. JJ. 

Annotutums : — .4s to (2) Refd. Gencml Finance Mortgage & 
Discount Ck). V. Libei-ator I’cmiancnt Benciit Bldg. Soc. 
(1878), 10 Ch. D. 15; Onward Bldg. Hoc. r. Sioithsou, 
11893] 1 Cb. 1 ; Poult on v. Moore (1913), 83 L. J. K. B. 
875. As to (1) Refd. Kc Horton, Hoilon r. l‘erks, Horton 
r. Clark (1884), 51 L. T. 420 ; Low v. Bouveric, [1891) 3 
Ch. 82. Oenrrallt/, Mentd. Waldy v. Gray (1875), L. 11. 
20 Eq. 238 ; The Horlock (1877), 2 P. D. 243 ; Ordigosa 
V. Brown, Jansou (1878), 38 L. T. 145 ; Heath v. Pugh 
(1881), 50 L. J. Q. B. 473 ; Rc Moi-gan, Pillgremv. Pihgrem 
(1881), 18 Ch. D. 93 ; Manners v. Mew (1885), 29 Ch. D. 
725 ; Re Ingham, Jones r. Ingham, [1893] 1 Ch. 352 ; 
Taylor v. London & County Banking Co., London & 
County Banking Co. v. Nixon, [1901] 2 Ch. 231 ; Brigg v. 
Thornton, [1904] 1 Ch. 386. 

798. .] — (1) An estate was settled (subject 

to two mtges. to X. in fee) to the use of A. for life, 
with remainder, in default of A.’s issue, which 
happened, to the use of B. for life, with remainder 
to the use of A. in fee. B. was also absolutely 
entitled to a £2,000 mtge. for a term of five hundred 
years on the foe. By a settlement made in 1870 
on C.’s marriage (after reciting the titles of A. & B. 
subject to the two mtges. to X.) A. & B. ” accord- 
ing to their respective estates & interests,” con- 
veyed the fee simple ” & all the estate etc.,” of 
the grantors to trustees to hold to the use of A. B. 
&; C. for successive life estates, with remainder to 
uses to secure a jointure to C.’s wife, with re- 
mainders over. This deed contained no refei*ence 
to the £2,000 mtge. B. afterwards voluntarily 
transferred the £2,000 mtge. to C., who charged 
it in favour of pltfs., who had no notice of the 
settlement. A. & B. having died, an action was 
brought by pltfs. to establish the £2,000 mtge. as 


hy an attorney, wliose autliority pltf. 
was held to bo prosiuncd to know & 
pltf. know that he Idmsolf was at the 
time the owner of the property. — 
Dinbmobe V. Philip, [1918] 1 W. W. R. 
406; rev9d., 20 B. C. R. 123.— CAN. 


PART V. SECT. 4, SUB-SECT. 3. — 
B. (o). 

h. Application of rule — ReciU^ 
entirely lanffuage of jiranfor.]— The 
recitals in a deed poll were entirely 
the languafi^e of the grantor : — Ileul : 


they w'cro not binding on the grantee 
& he was not estopped from setting 
up the contrary In an action not 
founded on the instrument & w^holly 
collateral to it. — M inaker r. Asii 
(1861), 10 C. r. 363.— CAN. 
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against the settlement i—Held : no estoppel as to 
the mtge. was raised by the settlement, & there 
was no ground for eq[uitable relief in favour of 
those claiming under the settlement on account of 
any representation made by B. or standing by on 
his part. . 

It is said that [B.] & all parties claiming under 
him are estopped at law from setting up the 
[£2,000 J mtge. against any of the persons who 
take under the settlement. To raise such an 
estoppel at law there must be a distinct & precise 
averment ; there is no such averment in the 
settlement (Chfity, L.J.). 

(2) The common law doctrine of estoppel is of a 
V(;iy personal nature, & only exists between the 
parties to the transaction. It is part of the law 
of evidence, & is not the same as the equitable 
doctrine. You cannot found an action on it, as 
you can in equity (Vaughan Williams, T^.J.). — 
Williams v. Pinckney (1897), 67 L, J. Ch. 34 ; 
77 L. T. 700, C. A. 

799. .] — The owner of two adjoining plots 

of land conveyed the western plot with a house 
thereon to his wife in fee simple together with a 
right of way over the eastern plot. The wife 
then conveyed the western jilot & house by way 
of ndge. in fee simple together with the right of 
way over the eastern plot. Subsequently, while 
the mtge. was subsisting, the husband, who still 
remained the owner of the eastern plot, by deed, 
dated May 2,5, 1907, conveyed that plot to pltf. in 
ftie simple for value, & the wife joined in the deed 
for the purpose of releasing the eastern plot from 
the right of way. The deed contained a recital 
that “ imder by virtue of a certain indenture of 
conveyance ” (identifying it) “ the said A. W.” 
(the wife) “ is entitled to a right of way at all times 
A for all purposes for A. W., her heirs, & assigns, 
owners, A occupiers of ” the house on the western 
})lot “ over & across ” the eastern plot, & that it 
had been agn^ed that she should join in the deed 
for the purpose of releasing the land thereby 
conveyed from such right of way ; & the deed in 
its operative jjart stated that she “ hereby 
releases the piece of land & hereditaments hereby 
conveyed from” the right of way reserved to her* 
by tlie indenture. The mtge. was not referred to 
in this deed, nor had jiltf. notice of it. The wife 
died, leaving all her j)roperty to her husband & 
appointing him exor. of her will. & later the hus- 
band di(*d, having appointed B. his exor. Subse- 
quently B. paid oh' mtge., & mtgees. conveyed the 
western plot A the house thereon to him. 11. 
thereupon conveyed the western plot & the house 
for value to deft, together with the right of way 
over the (uistern plot. Deft, had no notice of the 
release of the right of way. Deft, claimed to 
exercise the right of way : — Held : the right of 
way was released by the deed of May 2.5, 1907, 
except as regards the rights of mtgees., & upon 
the reconveyance by mtgees., their right to take 
possession of the mortgaged premises & to exercise 
the right of way determined & the right of way 
became absolutely released & extinguished ; & 
therefore deft, was not entitled to the right of 
way claimed ; (2) the recital in the deed of May 25, 
3 907, was suOicicntly precise to estop deft., who 
claimed through the wife, from asserting that the 
right of way was not released. 

(3) With regard to the question of estoppel by 
recital in a deed, it is truly said that the law of 
estoppel in the case of real property is different 
from the law of estoppel as between persons. It 


is the law which operates when a grantee of land 
has had a conveyance of the whole interest in the 
land from a grantor who himself at the time had 
only a partial interest in the land. The former 
then has a right, when grantor gets the entire 
interest in the land, to say as against all the world 
that that interest has passed to him. It does not 
then depend upon the mere representation by 
grantor that he had the whole interest. The 
estate feeds the estoppel, & therefore ceases to bo 
an estate by estoppel only & becomes an interest 
(Phillimore, L.J.). — PouLTON V. Moore, [1915] 
1 K. B. 400 ; 84 L. J. K. B. 462 ; 112 L. T. 202, 
C. A. 

See, also, Sect. 3, sub-sect. 1, ante. 

C. Particular Instances. 

800. Grantor’s estate.] — In an action of covc^- 
nant by B. upon an indenture by A. to B. reciting 
that A. was seised in fee of certain lands, A. 
pleaded that she had nothing in the land at the 
time of the grant but that a stranger was seised 
of it : — Held : A. was estopped by the deed.— 
Newton v. Weekes (1648), Alcyn, 79 ; 82 E. ]?. 
925. 

801. Free from incumbrances.] — One 

who has been intgee. of certain premises after- 
wards takes a conveyance in fee simple in which 
the same premises are described as unincumbered, 
from a vendee of mtgor. ; this in the absence of 
fraud is conclusive evidence to show that the 
amount of the first mtge. was paid. — J ones 
Williams (1817), 2 Stark. 52, N. P. 

802. .] — Bensley V. Burdon, No. 780, 

ante. 

803. Lands in occupation of lessee.] — A 

recital in a freehold lease, that the lands are “ now 
in the occupation & Duiure of the lessee & his 
undertenants,” estops the lessor from contending 
that the lessee was not in possession, so as to 
render livery of seisin unnecessary.— -Bees d. 
Chamberlain liLOVD (1811), Wight. 123; 145 
E. R. 1198. 

804. Estoppel of lessee.] — Covenant. 

Declaration that, by indenture between pltfs. A 
A. since deceased, of first part, B. therein described 
as guardian of C. & D., minors & devisees under 
the will of E., deceased, of second part, & deft, 
of third part, after reciting that the parties of the 
lirst part, & B. in right aforesaid, were the owners 
of the closes, etc., tliereinafter described, subject 
to mtge. for £3,500, the interest whereof was pay- 
able half-yearly at the office of AV., A had agreed 
to let the same to deft., it was by the indenture 
expressed A purported that piltfs. A A., with the 
consent A approbation of B., did demise the 
closes to deft., his exors., etc., for seven years, 
yielding A paying therefor yearly during the 
demise £153 11s. at the office of W. aforesaid, in 
part of the interest on the mtge., by equal half- 
yearly payments ; covenant by deft, with pltfs. 
A A., their heirs, etc., to pay the yearly sum at 
the place A in manner before mentioned ; breach, 
nonpayment of parcel of a half-yearly sum, due 
since the death of A. ; averment, that pltfs. A A., 
or any or either of them, never had any reversion 
in the premises purported to be demised. Plea ; 
that the reversion of the demised premises, ex- 
liectant on the determination of the demise, was, 
at the making of the indenture, A from thence to 
the death of A., in pltfs. A A., A, from her death 
until making of the after mentioned indenture, 
was in pltfs., who, before breach, assigned the 
reversion by indenture to S. ; verification. 
Replication : that no reversion in the supposed 



257 


Part V. — Estoppel by Deed. 


demised premises, expectant, etc., was at the time, 
etc., or from thence, etc. in pltfs. & A., or, from 
her death until, etc., in pltfs. ; conclusion to the 
country : — Held : (1) the facts being disclosed 
on the face of the lease, neither party was estopped 
from denying that lessors had a legal reversion. 

^ (2) Semble : lessee was estopped by the recitals 
m the lease, from averring that lessors had a legal 
reversion.—PARGETEK. v, Harris (1845), 7 Q. B. 
7^08 ; 16 L. J. Q. B. 113 ; 6 L. T. O. S. 346 ; 10 
Jur. 260 ; 116 E. B. 656. 

An^tatioTM :—A8 <o (1) Apld. JoUy v. Arbuthnot (1858), 28 

Rowbothara v. Wilson (1857), 8 
' Cuthbertson v. Irving (1860), 6 H. & N. 
135 ; Morton v. Woods (186^, 37 L. J. Q. B. 242. 
Oe^alli/, Mentd. Magnay v. Edwards (1853), 13 O. B. 
479. 


See, further. Nos. 969, 994, post, & generally 
Landlord & Tenant. 

805. .] — By indenture of lease, dated 

June 26, 1810, between A., the father of pltf., & B., 
the father of deft., reciting a former lease of 
July 27, 1801, made between W. & M. his wife, & 
A., which recited that M. was entitled to moiety 
of lands in W. P., & to two-thirds for life or for 
some other estate of freehold, & that A. was 
entitled to the other moiety & the other third 
part, respectively, or some other share of the same 
lands, for some estate of freehold, etc., & by which, 
W. 4& M. his wife, demised the moiety Sc two- 
third parts respectively of M. to A. for forty 
years from Apr. 6, 1801. A. demised to B. 
amongst other premises, the lands of wliich M. 
was by the recital in the lease of 1801, said to be 
entitled to two-thirds & Iximself, A. to one-third, 
of the lands in W. F., for the remainder of the term 
of forty years, except the last ten days. A. died 
in 1813, & B. in 1818, leaving pltf. & deft., theii* 
respective representatives. Deft, continued in 
the occupation of the lands in W. F. down to the 
time of the trial, he & his father having regularly 
paid rent to pltf. & his father down to Lady Day, 
1841, when the lease of 1801 expired. In debt 
for use & occupation of an undivided third part 
of the lands in W. F., since Lady Day, 1841 : — 
Held : (1 ) the recital in the lease of 1801 was prhnd 
facie evidence that A. was entitled to one-third 
of the lands in W. F. ; semble : (2) the estoppel 
created by the recital ceased upon the expiration 
of the lease. — Bayley v. Bradley (1848), 5 
C. B. 396 ; 16 L. J. O. P. 206 ; 136 B. R. 932. 

Annotation :—Oeneralli/, Mentd. Leigh v, Dlokcson (1884), 

15 Q. B. D. 60. 


806. .] — Smith v. Osborne, No. 1006, 

post. 

807. .1 — Re Horton, Horton v. Perks, 

Horton v. Clark, No. 844, post. 

808. Grantor’s title.] — Crofts v, Middleton, 
No. 747, ante. 

Lessor’s title.] — See Nos. 743-747, ante. 

Vendor’s title.] — See No. 745, ante. 

809. Payment of consideration.] — Applts. against 
an order of removal, proved that J. J., the 
father of the pauper’s wife, being seised in fee 
of land & having several children, it was in his 
lifetine agreed between them that part of the 
land should be allotted to each child, in pursuance 
of which agreement, on the marriage of the pauper 
in 1808 a portion of the land was allotted to him, 
upon which he built a house, &> resided in it for 
sixteen years Sc then sold the whole for £60 to a 
party who held it ever since, Besp. then produced 


a conveyance to the pauper of the land in question 
in 1816 by S. J., the eldest son Sc heir at law of J. J. 
It recited that the pauper had agreed to purchase 
the above parcel of land of S. J. Sc had paid him 
two guineas for the same, but no conveyance 
thereof had yet been made & then expressed, that 
in consideration of that sum, S. J. bargained Sc 
sold, etc. : — Held : applts. were not estopped by 
the recital of this deed from giving parol evidence 
that the consideration stated in the deed was 
never paid or intended to be paid ; Sc the deed 
was made for the purpose of con firmin g the 
pauper’s title to the land allotted to him in virtue 
of the parol agreement. — B. v. Oheadle (Inhabi- 
tants) (1832), 3 B. & Ad. 833 ; 1 L. J. M. 0. 76 ; 

110 E. B. 306. 

Annotation : — ^Retd. R. v. Billlnghay (1836), 5 Ad. & El. 

676. 

810. Invention & letters patent.] — Declaration 
in covenant stated that, by indenture, after reciting 
that pltf. had invented certain improvements in 
the construction of looms, & had obtained letters 
patent for such invention, & that he had agreed 
with defts. to let them use the invention for a 
certain part of the term granted by the letters 
patent, in consideration of certain covenants, etc., 
pltf. covenanted to pernout defts., to use Sc have the 
benefit of such invention & patent. Sc defts., in 
consideration of the grant, etc., covenanted to 
perform the agreement on their part. Breach, 
non-performance. Pleas, after setting out the 
patent, that the supposed invention therein, & in 
the declaration mentioned, was not nor is a new 
invention ; & that pltf. was not the first or true 
inventor of the improvements in the indenture Sc 
letters patent mentioned : — Held : (1) if the pleas 
amounted to a denial of pltf. having invented the 
improvements, in the sense in which the deed 
alleged him to have done so, defts. were estopped 
by their recital in the deed from contradicting 
that fact ; (2) if the pleas did not amount to such 
denial, but were intended merely to allege that 
pltf. was not the sole inventor, or that the inven- 
tion had taken place long before the patent was 
granted, such pleas were no answer to the action. 

(3) There may be an estoppel by matter of 
recital. 

. (4) If a party has by his deed recited a specific 
fact, though introduced by “ whereas,” it seems 
to me impossible to say that he shall not be bound 
by his own assertion so made under seal (Lord 
Denman, O.J.). 

(5) Where a man has entered into a solemn 
engagement by deed under his hand Sc seal as to 
certain facts, he shall not bo permitted to deny 
any matter which he has so asserted (Taunton, J.). 

(6) It is said that in a case of estoppel, nothing 
is to be taken by way of intendment (Patteson, 
J.). — Bowman v. Taylor (1834), 2 Ad. Sc El. 
278 ; 4 Nev. & M. K. B. 264 ; 4 L. J. K. B. 58 ; 

111 E. B. 108. 

Annotations: — As to (3) Reid. Cutler u. Bower (1848), 11 

Q. B. 973 ; Young v. Haincock (1849), 7 O. B. 310; 

Hills V. Laming (1853), 9 Exch. 256. UeneraUy, R^. 

Stroughill V. Buck (1850), 14 Q. B. 781 j Smith v. Soott 

(1859), 6 C. B. N. 8. 771; Oxley v. Holden (1860), 8 

C. B. N. S. 666 ; Ashpitel v. Bryan (1864), 5 B. & 8. 723. 

811. .] — By articles of agreement under 

seal, reciting that letters patent had been granted 
to deft, for improvements in purifying gas. Sc that 
other letters patent had been granted to pltf. for 
an improved mode of manufacturing gas, & that 


PART V. SECT. 4, SUB-SECT. 3.— C. 

808 1. Orantor^s title .] — ^If A., with 
the knowledge that the recital in a sale 
deed that the land thereby conveyed 
belongs to B. &: is in B.’s enjoyment as 

J. — VOL. XXI. 


owner, attests the sale deed executed 
by B. in favour of pltf. he is estopped 
from sotting up thereafter his title 
to the land, even though he might bo 
the certified purchaser of the same in 


ct. auction. — Kandasami v. Naga- 
LINGA (1913), I. L. H. 36 Mad. 564. — 
IND. 

k. Recital of indebtedness.] — Deft, 
being indebted to pltf, by an indenture 

8 
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disputes had arisen between the parties as to their 
respective rights under the letters patent to the 
use of oxide of iron for the purpose of purifying 
gaS) & that a writ of 8ci. fa. had been sued out by 
pltf. to repeal the letters patent panted to deft., 
& that another patent for purifying coal gas by 
oxides of iron had been applied for by deft., & 
that other letters patent had been sued out by 
pltf. ; & that, in order to put an end to the afore- 
said differences, the parties had entered into that 
agreement ; deft, covenanted with pltf., & pltf. 
agreed, that deft, should have the exclusive use 
of the inventions granted to pltf., so far as the 
same related to the purification of gas by the 
hydrated oxides of iron, pajdng therefor certain 
royalties : that pltf. should have the' exclusive 
use of the inventions granted to deft, so far as the 
same related to the purification of gas by anhydrous 
oxides of iron, paying therefor certain royalties ; 
that, for the purposes of that agreement, & the 
determination of the amount of royalties, it should 
be assumed that defts. were entitled to the 
exclusive use of anhydrous oxides, & pltf. entitled 
to the exclusive use of hydrated oxides. The 
agreement also provided, that, in case of any 
breach of certain stipulations, the party so doing 
should pay to the other a certain sum as liquidated 
damages. In an action to recover that sum, deft, 
pleaded that pltf.’s patents were not valid, that 
the inventions were not new, & that pltf. was not 
the first inventor. On demurrer : — Held : the 
pleas were bad, inasmuch as deft, was estopped by 
the agreement from disputing the validity of the 
patents. — Hills v. Laming (1863), 9 Exch. 256 ; 
28 L. J. Ex. 60 ; 166 E. B. 109. 

812. Proposal of assignment for benefit for 
creditors.] — An insolvent having several executions 
in his house, at the suggestion of deft., who was 
one of liis creditors, executed an assignment to 
him of all his effects for the benefit of such creditors 
as should come in & sign the deed. The deed 
recited that the insolvent “ had proposed ” the 
assignment. The execution creditors were accord- 
ingly paid their claims, & deft, taking possession 
of the goods & premises, carried on the business 
for some time, when he sold the whole concern 
for a larger amount than it would have realised 
if it had been disposed of by the sheriff. The deed 
was signed by several of the execution creditors. 
The insolvent, within three months from the 
assignment went to prison, & afterwards obtained 
his discharge imder Insolvent Act, 1826 (c. 67) : — 
Held : this deed was not voluntary within sect. 32 
of above Act, & deft, was not estopped by the 
recital in the deed of assignment from contending 
that the deed was not voluntary. — K night v. 
Pergusson (1839), 5 M. & W. 389 ; 2 Horn. & H. 
69 ; 161 E. II. 1G5. 

Annotation: — Distd. Jackson v. Thompson (1842), 2 Q. B. 
887 . 

813. Incorporation of company.] — The firet 
count of the declaration stated, that, by a certain 
deed made on Jun. 11, 1846, between pltf. & defts., 
a joint-stock co., therein described as registered 
& incorporated in pursuance of 7 & 8 Viet. c. 110, 
reciting, amongst other things, that the co. had 
been duly formed under a deed of settlement 
bearing date May 22 then last past, in considera- 
tion of pltf.’s covenanting to convey bis interest 
in certain letters patent to the co. as soon as an 


Act of Parliament should be obtained to authorise 
it, & in the meantime licensing them to work the 
patents, defts. covenanted to pay pltf. £16,000, 
out of the money raised by the mst instalments or 
calls on the shares of the co. Breach, that, al- 
though instalments or calls on the shares were, 
before the commencement of the suit, paid to the 
co., out of which they might & ought to have paid 
the £15,000, & although a convenient & reasonable 
time for the payment thereof had elapsed since 
the making of the deed & payment of the instal- 
ments or calls, the co. had not paid the same. 

The second coimt set out certain articles of 
agreement, dated June 12, 1845, between pltf. 
of the one part, & the co., therein described as 
registered & incorporated in pursuance of 7 & 8 
Viet. c. 110, of the other part, reciting the sale of 
the letters patent to the co. for £15,000, whereby 
it was agreed, “ that the sum of £16,000 in cash 
should be paid to pltf. as soon as conveniently 
could be done after the execution of the articles, 
out of the money raised by the first instalments 
or calls on the shares in the co. ; assigned for 
breach, that, although the co. had, within a con- 
venient & reasonable time after the execution of 
the articles of agreement, to wit, on, etc., could & 
might, by calls & instalments on the shares of the 
co., have raised the last-mentioned sum of £16,000, 
& a convenient & reasonable time for raising the 
money, & paying the same in cash to the pltf., 
had elapsed, the co. had refused to pay the same ; 
— Held : pleas (a) that the co. was not incor- 
porated by any charter or Act of Parliament, nor 
was the same duly & lawfully registered & incor- 
porated according to the form of the statute & in 
the deed & articles respectively mentioned, & 
(b) that the co. was a co. requiring a certificate of 
complete registration, & that at the time of the 
obtaining a certificate of complete registration, 
the co. was not formed by a deed or writing under 
the hands & seals of the shareholders therein, or 
any of them, in pursuance of the statute, nor was 
there at any time any such deed of settlement of 
the co. as required by the statute for the same 
reason were bad, defts. being estopped, by the 
recital in the deed from denying their incorpora- 
tion. — PeLBROW V. PiLBROW’S ATMOSPHERIC By. 
Oo. (1848), 6 O. B. 440 ; 6 By. & Can. Cas. 89 ; 
17 L. J. 0. P. 166 ; 10 L. T. O. S. 346 ; 136 E. B. 
950. 

Annotations: — Mentd. Woodbridge Union Qrdns. tj. Colneia 
& Carlford Hundreds Corpn. of Grdns. (1849), 18 L. J. Q. B. 
126: Sunderland Marine Inaoe. v, Kearney (1851), 16 
Q. B. 925 ; Scott r. Ebury (1867), L. K. 2 C. P. 255 ; 
Melhado v. Porto AJegre Ry. (1874), L. R. 9 C. P. 503 ; 
Re Nassau Phosphate Co. (1876), 2 Ch. I). 610. 

814. Delivery of goods.] — In trover for paper, 
it appeared, that pltf. &. deft, had been in pawner- 
ship together as paper manufacturers & iron 
merchants. The partnership was dissolved by a 
deed, which recited, that it had been agreed that 
the business of a paper manufacturer should 
belong exclusively to deft., & the business of an 
iron merchant to pltf., but that pltf. should receive 
out of the stock, paper to the value of £898 is. lid., 
which should remam in the paper mill for a year, 
at his option. The deed also recited, that in per- 
formance of that arrangement paper to the value 
of £898 is. lid. had been delivered to pltf., & the 
same was then in the mill, as pltf. acknowledged. 
It was then witnessed, that in performance of the 
arrangement, pltf. & deft, dissolved partnership, 

& pltf. assigned to deft, the stock in trade of the 

could not deny that he was at the date 
of Bald Indenture indebted to pltf. — 
Auunutt V. Rtland (1862), 11 C. P. 
300.— CAN. 


roolting his Indobtetoess, & that he pltf. certain lands, habendum in fee : 
h^ agreed with pltf. for the repayment Proviso, that pltf., if the debt was duly 
of the s^d sum due within six months paid, would ro-oonvey. In an action 
from date, with interest, conveyed to to recover the money : — Held : dott. 
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business of a paper manufacturer, except the 
£898 4«. lldf. worth of paper so delivered to pltf. 
as aforesaid, & deft, assigned to pltf. the stock 
in trade of the business of iron merchants ; there 
were also mutual releases. No paper whatever 
was set apart or delivered to pltf., but the jury 
foimd that deft, had converted the whole stock : — 
Held : (1) the parties were estopped by the deed, 
to say that no such deliver had taken place. 

(2) The present claim is not collateral to the 
deed, as was the case in Carpenter v. Buller, No. 
960, post. It is therefore, an estoppel on both 
(Parke, B.). — ^Wiles v. Woodward (1850), 5 
Bxch. 657 ; 20 L. J. Ex. 261 ; 155 E. R. 244 ; 
eiib nom. Wills v. Woodward, 16 L. T. O. S. 895. 

Annotation: — Aa to (2) Befd. S. E. Ry. v. Warton (1861), 

31 L. J. Ex. 615. 

815. Previous agreement.] — A., being a trustee 
for the younger children of S. H. S., advanced a 
sum of £5,185 3s. id. upon the security of certain 
estates in Berkshire, which C. S. on Jan. 20, 1832, 
demised to A. for 300 years, to secure the repay- 
ment. The money was borrowed for S. H. S., 
who was tenant in tail of the S. estates in remainder 
expectant on the death of his mother, the tenant 
for life, & on Jan. 21, 1832, S. H. S. demised the 
S. estates to C. S. for 2,000 years, to indemnify 
him & the Berkshire estates from the £5,186 3s. id. 
& interest, secured to A. ; & by deeds dated Jan. 
23, & 24, 1832, in further compliance with an agree- 
ment recited in this deed, he settled the S. estates 
upon various uses, for the benefit of his family. 
On the death of the tenant for life, 8. H. 8., being 
greatly indebted to G. 8. F., executed a disentail- 
ing deed, & conveyed the 8. estates to G. 8. F. 
giving him a power of sale over the estates as a 
security for the money due ; this was subsequently 
confirmed by another deed, & in a suit instituted 
by G. 8. F., insisting that the settlement of 
Jan. 23, & 24, 1832, was voluntary & void against 
the subsequent alienation for value made to 
G. 8. F. who had notice of the settlement : — 
Held : 8. H. 8. & C. 8. were, by executing the deed, 
estopped from alleging that the recital was false. — 
P"ORD V. 8TUART (1852), 15 Beav. 493 ; 21 L. J. Ch. 
614 ; 61 E. R. 629. 

Annotation: — Mentd. Clarke v. Wright (1861), 7 Jur. N. S. 

1032 

816. Corporation acting under statutory powers.] 

— Hill v. Manchester & Salford Water Works 
Co., No. 938, post. 

817. .] — Horton v. Westminster Im- 

provement OoMRS., No. 914, post. 

818. Execution & destruction of deed.] — A 
married woman, having a power of appointment 
over property, joined in a deed of compromise in 
which she recited that she had previously executed 
a deed of appointment in favour of certain of the 
parties to the compromise, but had desti*oyed it. 
In a suit instituted after her death, & nearly forty 
years after the execution of the deed of com- 
promise : — Held : the recital was conclusive 
evidence against her personal representative of the 
execution &> destruction of the deed of ap^int- 
ment. — Dyne v. Costobadib (1853), 17 Beav. 
140 ; 1 Eq. Rep. 116 ; 23 L. J. Ch. 66 ; 21 
L. T. O. 8. 135 ; 1 W. R. 315 ; 61 E. R. 986. 

819. Surrender of security.] — In Jan. 1851, A. 
entered up & registered judgment on a warrant 
of attorney agamst B. a beneflced clergyman. 
By an agreement contemporaneous with the 
warrant of attorney, B. agreed to assign to A. the 
rentcharge in lieu of tithe as a security for the 
debt. By a deed dated in Nov. 1851, after 
reciting that A. had agreed to allow B. to receive 
the rentcharge for his own use upon his having 


the security therein contained, B. assigned to A. 
certain proper^ by way of security for the debt. 
In Dec. 1861, 0. entered up judgment against B. 
0, afterwards registered it, & sued out a writ of 
sequestration upon it : — Held : A. was estopped 
by the recital in the mtge. from obtaining a re- 
ceiver of the benefice. — ^Batbs v. Brothers 
(1863), 2 Sm. & G. 609 ; 2 Eq. Rep. 821 ; 23 
L. J. Ch. 150 ; 22 L. T. O. S. 196 ; 17 Jur. 1174 ; 
2 W. R. 116 ; 66 E. R. 603 ; on appeal (1854), 2 
Sm. &; G. 518, L. JJ. ,* subsequent proceedings ^ 2 
Sm. & G. 518. 

820. Construction of will.] — Testator by his 
will bequeathed to A., a married woman, “ an 
annuity of £600 sterling per annuniy to commence 
six months after my decease, for her life, & the 
issue from her body lawfully begotten ; in failure 
of which, to revert to my heirs.” He appointed 
two friends as trustees for A., so that the 
annuity may be secured for her sole use & benefit.” 
He appointed other parties exors. of his will. 
After testator’s death, by certain deeds in 1798, 
a construction by the exors. & other parties was 
put upon this bequest which excluded the notion 
that A. took an absolute interest in the annuity ; 
& by a settlement made on a subsequent marriage, 
A. dum sola, adopted the construction so previously 
put upon this bequest : — Held : A. was bound by 
the construction put upon the will by the deed of 
1798, & so recited in the settlement of 1808, 
which formed a contract between the parties, & 
she & her issue were bound by that construction. 
— Re Wynch’s Trusts, Ex p. Wynch (1854), 6 
De G. M. & G. 188 ; 2 Eq. Rep. 1025 ; 23 L. J. Ch. 
930 ; 23 L. T. O. 8. 259 ; 18 Jur. 659 ; 2 W. R. 
570 ; 43 E. R. 842, L. C. & L. JJ. 

Annotations: — Mentd. OoJdney t>. Crabb (1864), 19 Boav. 

338 ; Re Banks' Truste, Ex p. HoviU (1855), 2 K. & J. 

387 ; Law V. Thorp (1868), 27 L. J. Ch. o49 ; Re Andrew's 

wm (1859), 27 Boav. 608 ; WUliamB r. Lewis (1859), 6 

H. L. Cas. 1013 ; Jackson v. Calvert (1860), 1 John. & H. 

235 ; Re Jeaffreson’s Trusts (1866), L. R. 2 Eq. 276 ; 

Surridge v. Clarkson (1860), 14 W. R. 979 ; Herrick r. 

Franklin (1868), L. R. 5 Eq. 693 ; Re Barker’s Trusts 

(1883), 62 L. J. Ch. 565. 

821. Vesting of estate.] — In 1801, by a deed 
since lost, after reciting the conveyance to defts. 
by V., by a deed poll of even date, of the site of a 
canal & other i>remises, in consideration of an 
annual rent of £105, to be paid to him “ or the 
person or persons to whom the freehold or in- 
heritance of the premises thereby released should 
for the time being belong, in case the instrument 
or deed poll had not been made ” ; defts. cove- 
nanted with V., ” & to &> with the person or 
persons to whom the freehold or inheritance of the 
hereditaments & premises hereinbefore recited to 
be released shall for the time being belong,” to 
pay the yearly reht-charge in manner as &: at the 
times whereon the same shall become due & pay- 
able ; & a power to distrain for non-payment of 
the rent-charge was given, & covenants made by 
defts. to & with persons described in the same 
terms as the grantees of the rentcharge. In 1827, 
by a deed poll reciting the last deed verbatim, &; 
the fact of its loss, & reciting the death of V., & 
that the “ freehold & inheritance of the heredita- 
ments & premises mentioned & comprised in the 
deed poU, or the rentcharge or yearly sum of 
£105, was then vested in J., & that the rentcharge 
had been duly paid to V. during his life, & to J. 
since his death ; defts. ratified & confirmed the 
deed poU so executed as aforesaid, & declared that 
the same should be ” good, valid & effectual, to 
all intents & purposes, according to the true 
intent & meamng thereof, notwithstanding the 
same is lost or mimaid as aforesaid.” In an action 
by the assignee of the rentcharge ; — Held : the 

s 2 
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terms of the deed of 1801 were explained by the 
recital contained therein, & the recitals of the deed 
of 1827, & the latter deed, admitting tmder 
defts.’ seal that the rentcharge was then vested 
in fee in J., estopped defts. from denying it, & 
formed good evidence of a valid grant. — Gwyn v. 
Neath Canal Co. (1868), L. R. 3 Exch. 209 ; 37 
L. J. Ex. 122 ; 18 L. T. 688 ; 16 W. R. 1209. 
Annotation: — Mentd. WatUng v. Lewis, [1911] 1 CJh. 414. 

822. Contract treated as subsisting.] — Under 
an order of the Insolvent Debtors’ Ct., the interest 
of the insolvent in certain freehold & copyhold 
premises was directed to be sold. In the par- 
ticulars of sale the property was described as free- 
hold & part copyhold. At the sale deft, was 
declared the purchaser. He signed the contract 
& paid the purchase money. On delivery of the 
abstract of title deft, raised an objection whether 
the property was, by the dealings of the parties, 
to be treated as real or personal estate, in other 
words, whether the insolvent’s interest was abso- 
lute in the land as money, or whether he was 
tenant by the curtesy only. The purchaser 
insisted on the objection, & afterwards rescinded 
the contract. After so doing, he took from the 
heir-at-law of the wife, in consideration of £200, 
a conveyance by deed of his interest in the pro- 
perty, subject to the insolvent’s life-estate. In 
this deed deft, recited that the question of title 
was still pending between the vendors, the 
assignees in insolvency, & himself. The creditors’ 
assignee in insolvency filed a bill for specific 
perfoimance ; — Held : the recital in the deed 
rendered it impossible for deft, to say that he had 
rescinded the contract. — Murrell v, Goodyear 
(1859), 2 GifE. 51 ; 29 L. J. Ch. 298 ; 1 L. T. 291 ; 
6 Jur. N. 8. 91 ; 66 E. R. 22 ; on appeal (1860), 
1 De G. F. & J. 432, L. JJ. 

Annotations : — Mentd. ifeed v. Don Pedro North Del Pey 

Gold Mining Co. (1864), 10 L. T. 836 ; Hnme v. Pocock 

(1866), L. R. 1 Eq. 662 ; Halkett v, Dudley, [1907] 

1 Ch. 590. 

823. Amount due for costs under mortgage — 
Whether taxation barred.] — A mtge.-deed con- 
tained a recital that a certain sum was due for 
costs. Those costs were not then ascertained; 
but, by arrangement, the mtge. -money & costs, 
as recited, were advanced by A., “ the accounts 
to be thereafter adjusted.” The mtgee. then 
transferred the property to A. The solr,, who had 
acted for all parties, afterwards sent in the bUl of 
costs, when it was fovmd to bo more than the 
amount paid, & to comprise items properly charge- 
able only to mtgor. ; but without which items it 
would not have amounted to the recited sum. 
Mtgee. then took out a summons for the taxation 
of the bill of costs : — Held : the summons must be 
dismissed, as mtgee. was estopped by the recital 
in the mtge.-deed.— Re Forsyth (1865), 34 Beav. 
140 ; 11 L. T. 016 ; 11 Jur. N. S. 213 ; 13 W. R. 
307 ; 55 E. R. 587 ; on appeal, 2 De G. J. & Sm. 
609, L. JJ. 

Annotations .—-YoM, Re Gold (1871), 24 L. T. 9. Consd. 

Re iJoster, Baruato v. Foster, [1920] 3 K. B. 306. 

824. .] — Under pressure of a threat 

by first mtgee. to transfer his mtge. to third 
mtgee., the second mtgee. paid off the first mtge. 
debt, interest & costs, under protest against the 
amount of the costs, & accepted a transfer of the 
first mtge. The deed of transfer recited that a 
certain sum was due for costs, & assigned it, as 
well as the principal & interest, to the transferee. 
On a summons by the transferee for taxation of the 
bill of costs, which had been delivered six days 
before completion of the transfer ; — Held : he 


was estopped by the recital in the deed from 
obtaining an order for taxation . — Be Gold (1871), 
24 L. T. 9 ; 19 W. R. 343. 

Annotation: — Ooiud. Re Foster, Bamato v. Foster, [1920] 

S K. B. 806. 

825. Inability to pay debts.] — By a will certain 
property was given upon trust for A. during his 
life, or until he should become bkpt. or insolvent, 
or make a general assignment for the benefit of 
his creditors, or otherwise deprive himself, or be 
deprived by law, of the beneficial enjoyment 
thereof, & after the happening of any such event, 
over : — Held : the gift took effect upon A. execut- 
ing a composition deed containing a recital that 
he was unable to pay his debts in fuU, & A. pould 
not afterwards dispute the accuracy of the recital. 
— Billson V. Crofts (1873), L. R. 15 Eq. 314 ; 
42 L. J. Ch. 631 ; 37 J. P. 665 ; 21 W. R. 
504. 

826. Purpose of acquisition of land.] — Where 
a conveyance recited that certain land was bought 
by justices ‘‘ for the purposes of Prison Act, 1865 
(c. 126), & upon or for no other trust, intent or 
purpose whatsoever ” : — Held : with reference to 
the purposes for which the land was bought, the 
justices were bound by the recital, &, as under 
sects. 23 & 44 of above Act, land could be bought 
only for prison purposes, the land in question 
became vested in the Prison Comrs. without pay- 
ment of compensation under Prison Act, 1877 
(c. 21), ss. 48, 60. — Prison Comrs. v, Nicholson 
(1882), 30 W. R. 881, C. A. 

827. Agreement to settle.] — A marriage settle- 
ment, duly executed by the intended wife, con- 
tained a recital that it had been arranged <& agreed 
that after-acquired personal property of the wife 
should be settled upon the trusts thereinafter 
declared, & that the husband should enter into 
the covenant in that behalf thereinafter contained. 
The settlement contained a covenant, not preceded 
by the words ‘‘ it is hereby agreed & declared,” 
but expressed to bo ‘‘in further pursuance of the 
recited arrangement & agreement,” by the 
husband alone that the husband & the wife 
respectively, or their respective exors. or ad- 
ministrators, would do & execute all such acts, 
deeds & assurances as should be necessary for 
vesting such after-acquired property for all the 
right & interest of the wife or the husband, as 
such husband, therein in the trustees upon the 
trusts of the settlement. & that in the mean- 
time, & untH such settlement should be made, the 
husband & the wife respectively, & their respective 
exors., administrators & assigns, & all other 
persons in whom the premises should bo vested, 
should stand possessed of the same upon the trusts 
thereinbefore mentioned. The words of the 
covenant were wide enough to include property 
given to the wife for her separate use, & the 
question was, whether such property was bound by 
this covenant, the wife not having joined in it ; — 
Held : it was, for any ambiguity that might arise 
by reason of the wife not joining in the covenant 
could be explained by looking at the recital, &; 
the whole scope of the deed, & from that it appeared 
that there was an intention to settle property of 
this nature, & the wife having executed the deed 
was bound by the agreement contained in it, 
although she did not expressly join in the covenant. 
— Be De Ros’ Trust, Hardwicke v, Wilmot 
(1886), 31 Oh. D. 81 ; 65 L. J. Ch. 73 ; 53 L. T. 
524 ; 34 W. R. 36. 

Annotaiions : — Consd. Re Hoden, Goling v. Hadon, [1898] 

2 Oh. 220. Reid. Re Maopherson, Maophorson v. Mao- 

pherBon (1886), 55 L. J. Ch. 922 ; Re ODghlan, Broughton 

V. Broughton, [1894] 3 Oh. 76; Re Kiokman, Stokes v. 

Rickman (1899), 80 L. T. 518. 
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828. Recitals in conveyance to trustees.^ — Tho 
ordinary recitals & forms commonly used in con- 
veyances & assignments to trustees with a view 
of keeping all notice of the trust off the title, are 
not misrepresentations on the face of the document 
which will displace the equitable title of a cestui 
que trustj oven though they may have been 
fraudulently made use of by a dishonest trustee 
to show that he was in fact the absolute owner, — 
Oarmtt V. Real & Personal Advance Oo. 
(1889), 42 Oh. D. 263 ; 58 L. J. Oh. 688 ; 61 L. T. 
163 ; 37 W. R. 677 ; 6 T. L. R. 659. 

Annotations: — Consd. Rimmer v. Webster, [1902] 2 Ch. 

!"?_ Mentd. He Richards, Humber v, Richards (1890), 

45 Ch. D. 589 ; Taylor v. London & County Banking Co., 

London & County Banldng Co. v. Nixon, [1901] 2 Ch. 

- Be West & Hardy’s Contract, [1904] 1 Ch. 145 ; 

- V. Linom, [1907] 2 Ch. 104 ; Hill u. rotors, [1918] 

2 Ch. 

829. Payment of insurance premium.] — On 

Dec. 14, 1895, pltf. signed a proposal form ad- 
dressed to deft. co. for an insurance against loss 
by burglary, the form stating that no insurance 
would be considered in force until the premium 
was paid. The first premium was stated to be 
9s. lid. to Jan. 1, 1897, &; 9«. 9d. annually after- 
wards. On Dec. 18, a protection note was given 
to pltf., reciting the proposal & declaring pltf. to 
be provisionally protected, subject to the con- 
ditions contained in the form of policy used by 
the co., for seven days from that date. The seven 
days expired on Dec. 25, & on the night of the next 
day pltf. suffered a loss by burglary. On Dec. 27, 
at a meeting of the directors of the co., who were 
ignorant of the loss, a policy was duly signed & 
sealed insuring pltf. from Dec. 14, 1895, to 
Jan. 1, 1897, the policy reciting that the first 
premium, 9s. lid., had been paid, & one of the 
provisoes therein stated that no assurance by 
way of renewal or otherwise should be held 
to be effected until the premium due thereon 
should have been paid. No premium was ever 
paid, & the policy never left the co.’s office : — ■ 
Held : the co. must be taken to have waived the 
prepayment of the premium, & they were therefore 
liable on the policy. — Roberts v. Security Co., 


[1897J 1 Q. B. ill ; 66 L. J. Q- B. 110 ; 7o L. T. 
631 ; 46 W. R. 214 ; 13 T. L. R. 79 ; 41 Sol. Jo. 
95, 0. A. 

Annotations :~Mentd, Equitable Flro & A v. 
CJbing Wo Hong, [19071 A. O. 96 ; 

uMHAHf.v At. DAnnalh Co.. of Maryland (1913), 29 1. L. R. 


506. 

830. Proposal for insurance policy.] — Pltf. 

effected with an insurance co. a policy of insurance 
under the seal of the co. upon the life of her 
husband therein called the assured. ^ The policy 
was expressed to be issued in consideration of 
pltf. having signed a proposal, such proposal 
being the basis of the contract & it being stipulated 
that if the proposal contained any untrue state- 
ment as to the state of health of the assured the 
policy should be void. Upon the death of the 
assured pltf. who had duly paid the premiums 
claimed the amount insured. The co. resisted the 
claim on the ground that the proposal on which 
the policy had been issued contained misrepre- 
sentations as to the assured’s health. At the 
hearing before justices of a complaint under 
Collecting Societies & Industrial Insurance Com- 
panies Act, 1896 (c. 26) for non-payment of the 
sum insured pltf. satisfied the justices that a 
proposal produced by the co. & purporting to be 
signed by her was not signed by her or with her 
authority & she further stated that no proposal 
at all liad been signed by her or with her authority ; 
— Held: (1) the co. having issued the policy & 
received the premiums were estopped from con- 
tending that in consequence of the want of a 
proposal there was no contract ; (2) the mere fact 
that pltf. instead of confining her evidence to the 
disproof of the proposal put forward by the co. 
made the admission irrelevant to her own case, 
that there had been no proposal at all did not 
prevent her from taking the benefit of that 
estoppel, & the co. were liable on the policy. 

It may be suggested that resps. in these cases 
were not free to rely upon any such estoppel 
because they have asked the justices to find & 
the justices have found that there was no proposal 
at all. With regard to that, in the first place it 


828 i. Redtala in conveyance to trus- 
tees.}— liy a deed of settioment made 
between the settlor & the trustees, & 
executed by all the parties, after 
reciting that the trust fund had been 
delivered to the trustees, it was 
agreed that the trustees should invest 
the fund, & pay the income to the wife 
of the settlor dming her life. Some 
weeks before the execution of the deed 
the fund had been handed to the 
trustees, who on the same day paid it 
to the settlor, with the concurrence 
of the wife. The settlor had not repaid 
the amount : — Held : the trustees were 
not estopped by the recital from 
showing that they had so imid over 
the fund to the settlor & had not 
received it book. — McDonald v. Me* 
Fablane & Gore (1900), 19 N. Z. L. R. 
427.— N.Z. 

1. Deed of constitution of associa- 
tion — Membership of signatories .] — The 
M. Assocn. issued to the N. Bank 
a guarantee policy against loss not 
exceeding iil,000 by the dishonesty 
of L., while in the employ of the bank. 
The policy was signed by G. & B. as 
“ dlrwtors ” of the assoon., was dated 
Nov. 20, 1862, & was granted under 
the deed of constitution of tho assoon. 
This deed was dated July 1, 1862, but 
it was not executed by G. until Deo. 2, 
1882, & by B. xmtil Jan. 1, 1863 
Held: the deed dated July 1, 1862, 
reciting that defts. were parties was 
evidence of their being ‘'^members ” 
of the assoon. on that date although 
the deed was not exeoutod by one of 
them till Deo. 2, 1862, Sc by the other 


till Jan. 1, 1863. — National Bank op 
Australasia v. Brock (1864), 1 

W. W. & A’B. 208.— AUS. 

m. Registraiion of associa- 

tion.] — G. was sued by tho olfioial agent 
of a mining oo. for contribution. Tho 
evidence of tho njgistration of tho co. 
was defective, but tho deed of oasocn. 
of tho CO. executed by G. & which 
recited the registration & incorporation 
of tho CO. was put in evidence : — 
Held : tho i-ocitals in tho deed were only 
primd fade evidence of the registra- 
tion ; & if it were proved aliunde 

that the registration was defective 
the magistrates could adopt such 
evidence. — Reeves v. Greene (1869), 
6 W. W. & A’B. 87.— AUS. 

n. Deed of assignment for heneflt 
of creditors — Execution by creditor .] — 
Where a deed of assignment for the 
benefit of creditors imder 5 Vlot. 
No. 9 recited that tho assignor was 
indebted to the creditors in the amounts 
set forth in a schedule thereto, & con- 
tained a release as to such debts j— 
Held : one of such creditors who had 
executed the deed was estopped 
thereby, & not entitled to claim a mvi- 
dend upon a larger amount than 
appeared in such schedule as duo to 
hto.— H ermann v. French (1879), 
5 V. L. R. 15.— AUS. 

o. Recitals in bill of sale.] — Pltf., 
being indebted to defts., in a sum of 
about 116,000, executed a bill of sale 
to them of a large amount of personal 
property. This bill of sale contatoed 
a reoital that pltf. had contracted & 


agreed with defts. for the absolute 
B^e to them of tho same & of the 
equity of redemption in tho land In 
question granted by him to them by 
deed of oven date, in consideration of 
the release by dofta. from his indebted- 
ness to thorn ; & on the same day 
pltf. executed a conveyance of his 
equity of redemption in tho lands 
mentioned to two of defts., for tho 
expressed consideration of 81,000 : — 
Held : defts. were not estopped by the 
recital in the bill of sale from denying 
the fact of their having purchased the 
property, & such recital does not 
operate as on estoppel unless in an 
action directly foimdod on the instru- 
ment containing tho recital or in one 
which is brought to enforce the rights 
arising out of such instrument. — 
Fullerton v. Bbydoes (1895), 10 
Man. L. R. 431.— CAN. 

p. .] — A bill of sale con- 

tained a recital that a certain sum was 
due from the mtgor. to the mtgeo., 
& a covenant by the mtgor. to pay that 
sum, & also any other sum, which on 
ta k i n g an account might appear to be 
due thereon : — Held : the mtgee. was 
not estopped by the recital from 
rjiniming that the debt due at the date 
of the bill of sale was larger than 
the sum therein named. — R ithbt v. 
Beaten (1897), 6 B. C. R. 467. — CAN. 

q. JRecitols in momope settlement] 

-By a marriage settlement the 

intending wife settled a share of setued 
moneys to which she was entaued 
under a deed ol appointment, subject 
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Sect, 4 . — Different parts of deed: Svb-secU 3, C.; 
siib'sects. 4 5.] 

was clearly not necessary for the purpose of resps.* 
case that they should prove that there was no 
proposal ; all that was necessary for them to 
prove was that the proposal form relied upon & 
produced by the co. was not a proposal form 
signed by tliem, therefore it seems to me to be not 
very relevant whether it did or did not come out 
before the justices that in fact there was no 
proposal (Walton, J.). 

(3) The policy is a deed & contains a recital 
that there was a proposal. By that recital I think 
the co. are estopped (Walton, J.). — Pearl Life 
Assurance Co. v. Johnson, Same v. Greenhaloh, 
[1909] 2 K. B. 288 ; 78 L. J. K. B. 777 ; 100 L. T. 
483 ; 73 J. P. 216, D. 0. 

Annotation: — Mentd. Tofts v. Poarl Life Assoo. (1913), 110 
L. T. 190. 


Sub-sect. 4. — Parcels-Property dealt with. 

831. Property comprised.] — A demise of pre- 
mises in W., late in the occupation of A., par- 
ticularly describing them, part of which was a 
yard, does not pass a cellar situate under that 
yard which was then in the occupation of B., 
another tenant of the lessor. Lessor, in an eject- 
ment brought no recover the cellar, is not estopped 
by his deed from going into evidence, to show that 
the cellar was not intended to be demised. — Doe d. 
h'REELAND V. BuRT (1787), 1 Term Rep. 701 ; 99 
E. K. 1330 . 

Annotations : — Mdntd. Whittingrton v. Corder (1852), 20 

L. T. O. S. 175; Martyr v. Lawrencse (1864), 2 De G. J. & 

Sin. 261 ; Devonshire r. Pattinson U887), 20 Q. B. D. 

263 ; Thomas v. Owen (1887), 20 Q. B. D. 225. 

832. .] — Deft., who was one of the canons 

of W. demised by way of mtge. for 99 years, if he 
should so long live & continue a canon, to lessor 
of pltf., “ All that the canonry of him, deft., of 
W., & all glebe & other lands, messuages, tene- 
ments, & hereditaments belonging thereto ; & all 


& every the rights, rents, advantages, & appur- 
tenances to the canonry belonging.” On eject- 
ment brought on the der^e of mtgee., it appeared 
in evidence that there was no propeHy attached 
to any individual canonry, but l^at the whole 
property belonged to the dean & chapter, & that 
the surplus rents, after payment of certain ex- 
penses thereout, were divided equally among the 
dean & the other members of the chapter ; all the 
canons had houses assigned to them for their 
residence, but no particular house was appro- 
priated to any one canonry ; whenever a vacancy 
occurred the canons had a right of choice of the 
vacant house according to their seniority, & the 
house which was left ^ter the other canons had 
made their selection, was assigned to the new 
canon. Deft, had retained possession of the same 
house which was assigned to him upon his installa- 
tion : — Held : deft, was not estopped, by the 
mtge. deed, from showing that the house in 
question did not belong to the canonry. — Doe d. 
Butcher v. Musgrave (1840), 1 Man. & G. 025 ; 

; 9 L. J. C. P. 318 ; 4 ' 

833. Erroneous description not objected 

to.] — If A. having notice that certain portions of 
his own & the neighbouring lands of B. are re- 
quired for a public undertalang, & receive money 
by way of compensation for all the lands so 
required, but suffer an erroneous description of the 
property to be acted on by the promoters, whereby 
a small parcel of his own land is treated in the 
plans & conveyances as the land of B. : — Semble : 
he is estopped afterwards from objecting that in 
the conveyance executed by himself only the 
twenty acres passed, & the one acre which inter- 
vened between the twenty acres & the lands of B. 
did not pass. — Doe d. Hyde v. Manchester 
CORPN. (1851), 17 L. T. O. S. 288, N. P. ; subse- 
quent proceedings t 18 L, T. O. 8. 77. 

834. Qualification — Following general descrip- 
tion.] — Foote v. Bbrexey, No. 769, ante. 

835. Following particular description.] — 

Foote v. Berkley, No. 769, ante. 


to a right of revocation reserved by 
the deed of appointment, & the appoint- 
ment was afterwards revoked, & a 
larger share of the moneys appointed 
to her. Prior to the settlement the 
deed of appointment recited In the 
deed had, unknown to the settlor, been 
revoked & a new appointment made to 
her -.—Held ; she was estopped by the 
recital from denying that the original 
appointment was at that time in full 
force & effect. — Peaiick v. Holmks 
(1902), 21 N. Z. L. U. 544.— N.Z. 

PART V. SECT. 4, SUB-SECT, 4, 

r. Property comprised — In shcrilf’s 
deed.] — A sheriff’s deed, being but a 
completion of the sale, is only good for 
^ud actually sold ; a party therefore 
is not estopped by such a deed from 
proving )jy parol that portions of the 
land therein described as sold were not 
in fact, included in the sale. — Doe d. 
Miller v. Tiffanv (1818), 5 U. C. R. 
79. — CAN. 

, : Parol evidence.] — Dofts. 

dosinng to borrow money on mtge., 
took pltf., who was the solr. of the 
mtgee., upon the land offered as 
security. & pointed out the boundaries 
of the land. Pltf. drew up a mtge. 
in which the land was described as 
that on which defts. resided, but the 
boundaries given were shown by parol 
evidence not to include the portion 
on which they resided, although it 
was clearly the intention of all parties 
that this portion should bo included 
in the mtge. Pltf. having taken an 
ewBsIgnment of tho mtgo., foreclosed 


it, & bought in the property at a 
sheriff's sale, the description in the 
sheriff’s deed foDowing that in the 
mtge. Pltf. then brought action of 
ejectment, & defts., os to this por- 
tion, pleaded that pltf. had no title : — 
Held : defts. wei'e not estopped from 
saying that the land in question wm 
not included in the mtge., but that the 
verdict for pltf. must bo sustained, as 
it was tho clear intention to include 
the portion on which defts. resided, 
& the ambiguity had been cleared up 
by parol evidence. 

Deft, was estopped by his repre- 
sentation that the whole of the land, 
including the part in question, was to 
be oonmrised in tho mtge. — Fuller- 
ton V. IBBITBON (1878), 3 K. & C. 226. 
—CAN. 

^ 886 i. Quali^caiion — Following par- 
ticular deaenption.] — ^Tho City of 
Toronto offered land for sale, according 
to a plan showing one block of 6 lots, 
each about 200 feet in depth, r unning 
from east to west, bounded north & 
south by a lone, & east by a lane 
running along the whole depth of the 
block Sc connecting the other two lanes. 
South of this block was a similar 
block of smaller lots, r unning north 
Sc south. Tho lane a£ the east of the 
first lot was a oontinuation, after 
crossing the long lane between the 
blocks, of lot 10 In the second block. 
The advertisement of sale stated that 
“ lanes run in rear of the several lots.” 
M. purchased the first block, & C. lot 
10 in the second. Before registry 
of the plan, M. applied to tfio city 


council to have the lane at the east of 
the block closed up & included in his 
lease, which was granted. C. then 
objected to taking a lease of his lot 
with the lane closed, but afterwards 
accepted a lease which described tho 
land as leased according to the plan 
exhibited at the sale Sc plan 352, 
which showed the lane closed. He 
brought an action against the city 
& M. to have the lane re-openod : — 
Held : that O. having accepted a lease 
after the lane was closed. In which 
reference was made to plan 352. he 
was boimd by its terms & had no claim 
to a right of way over land thereby 
shown to be included in the lease to 
M. — Carey v. Toronto Corpn. (1885), 
14 S. O. II. 172.— CAN. 


835 il. 


— The evidence In 


this case was sufficient to warrant 
the conclusion that the land in question 
in this suit, claimed as jpart of lot 25 
on the eakr side of (jueen Street, 
Paisley, was laid out by the Crown on 
the original plan or survey as a street. 
Sc as such was dedicated to the pubUo ; 
Sc that, oven if the desoription in the 
patent from the Crown subsequently 
issued to pltf. was sufficient to include 
the land in question, the reservation 
in the patent of all the streets within 
the ” a1x>ve described parcel of land.” 
would have the effect of excluding it ; 
Sc the fact of pltf., In a deed by him 
to O., of lot 25, In his description of 
tho metes & bounds of the lot, de- 
scribing the northern limit of it, which 
adjoined the land In question, as 
running along the edge of a streeti 



Part V.— Estoppel by Deed. 


263 


886. Not descriptive of nature of land.] — 

In covenant on a lease demising meadow, pasture, 
& arable lands, & describing two closes by the 
name of “ Lane’s Meadows ” in which lessee 
covenants to pay £5 for every acre of meadow 
he shaR plough ; if the breach be assigned in 
ploughing up two meadows called “ Lane’s 
Meadows,” deft, may plead that the lands called 
** Lane’s Meadows,” were time out of mind 
arable, & traverse them being meadow ; for the 
words ” Lane’s Meadows ” in the lease being 
descriptive of the local situation, & not of the 
nature of the land, they do not estop from trying 
the fact. — Skipworth v. Green (1724), 8 Mod. 
Rep. 311 ; 11 Mod. Rep. 388 ; 1 Stra. 610 ; 88 
E. R. 222. 

Annotation: — Befd. Palmer v, Ekina (1728), 2 Stra. 817. 

Boundaries & abuttals — Right of way by Impli- 
cation.] — See Easements, Vol. XIX., pp. 102, 103. 

837. Right of access.] — (1) The general 

words incorporated by Conveyancing Act, 1881 
(c. 41), in every conveyance not expressing a con- 
trary intention, will pass to the purchaser all ways 
actually used by him at the date of the convey- 
ance, though used only by permission of the vendor. 

Deft, in this action was the owner of two houses 
adjoining each other, one in his own occupation, 
the other held by pltf. co. under a lease from 
deft., & occupied by their managers & servants 
carrying on their business. The houses were 
separated by a roadway leading to & forming part 
of deft.’s yard. By permission of deft., renewed 
from time to time to successive managers, pltfs.’ 
servants & their predecessors in title had used 
in business hours a way across the yard to a door 
opening thereon in the back part of their premises 
for all purposes of their business. The entrance 
to the yard was closed by wooden doors, which 
were always locked by deft, at night, & he kept 
sole control of the key. Deft, sold to pltf. co. the 
house leased to them, & conveyed it by a deed 
containing no general words or reference to any 
right of way : — Held : such a right of way as pltfs. 
had actually enjoyed at the date of the deed 
passed to them by virtue of the general words 
inserted in the deed by Conveyancing Act, 1881 


(c. 41), though the enjoyment was wholly per- 
missive & precarious. 

(2) The fact that the conveyance states that 
the property is bounded by a roadway constructed 
& leading to the yard e^ps deft, from saying 
there is not in fact a roadway which necessarily 
passes the door in pltfs.’ wall opening on to the 
yard (Farwell, J.). — International Tea Stores 
Co. V. Hobbs, [1903] 2 Oh. 165 ; 72 L. J. Ch. 543 ; 
88 L. T. 725 ; 51 W. R. 616. 

Annotations: — As to (1) Apld. Lewis t). Meredith, [1913] 1 

Oh. 571 ; White v. WUUams, [1922] 1 K. B. 727. 

Rights passing on conveyance of land, see, 
generally. Bale of IjAND. 


Sub -SECT. 5. — Covenants. 

838. General rule.] — Ejectment cannot be 
maintained contrary to lessor’s covenant. — Right 
d. Green v. Proctor (1768), 4 Burr. 2208 ; 98 
E. R. 151. 

839. Covenant to procure office.] — In an action 
on a covenant to procure the deputation to an 
office in the same manner as another was deputed, 
deft, is estopped to say there was no deputation & 
the manner of the former deputation need not be 
shown. — Barwicke v. Gybson (1612), Oro. Jac. 
297 ; 79 E. R. 255, Ex. Ch. 

840. Covenant for quiet enjoyment — & further 
assurance.] — In ejectment, which is a fictitious 
action to recover the possession, lessor of pltf. 
shall not be permitted to defeat a solemn deed 
under his own hand, covenanting that deft, shall 
enjoy the premises, & also, for further assurance. 
Goodtitle V, Bailey (1777), 2 Cowp. 597 ; 

E. R. 1260. 

Annotations: — Befd. Halford v. Dillon (1820), 2 Brod. & 

Bing. 12 ; Right d. Jefferys v. Buoknoll (1831), 2 B. & Ad. 

278. Mentd. Oorp v. Corp (1793), 1 Phillim. 11, n. ; 

Roe d. Berkeley r. York (Archbp.) (1805), 6 East, 86, 

841. Covenant for title — Free from Incum- 
brances.] — By marriage settlement J. G. had a 
power of appointing portions for daughters to the 
amount of £16,000, under a term of years created 
for raising the same : he appointed £13,000 paH 
thereof among four of his daughters, on their 


amounted to a declaration by pltf. 
of a dedication of the land in question 
as a street, either by the Crown before 
the issue of the patent to pltf. or by 
pltf. himself ; & that, at all events, 
coupling the description in the deed 
with the plan of survey. & with evi- 
dence given to show that in conse- 
quence of the land being broken, the 
only aooessible way of communication 
between the two streets between which 
lot 25 was situated, was on this piece 
of land, & the fact of its user as a high- 
way, & statute labour expended on it, 
there was clear evidence of such 
dedication, & pltf. was estopped in 
equity, if not at law also, from denying 
the dedication. — Rowk v, Sinoulib 


(1876), 26 C. P. 233.— CAN. 

835 iii. .] — Persons claiming 

under the patentee conveyed to dofta. 
a portion of the land granted by suoh 
patent " extending to the river,” 
reserving the right to the grantors '* to 
raise the dam one foot, & overflow 
accordingly ” : — Held : the words of 
such oonveyanoe purported to convey 
to the centre of the bed of the river ; 
& after the reservation of the right to 
raise the dam in the river, the grantors 
could not be heard to say that they 
had not the right to convey to the 
centre of the river. — Kibohhoffer 
V, Stanbury (1878), 25 Gr. 413. — CAN. 

885 iv. .1— Pltfs. had title 

to a piece of land adjoining the westerly 
boundary of M. road. They alleged 
that the road was only 66 feet wide at 


that point, & ereotod their fence 33 feet 
from the centre line of the road, the 
position of which was not disputed. 
Defts. contended that the road was 
99 feet wide at that point & encroached 
upon the land inside pltfs.’ fence to a 
depth of 16i feet all along the frontage 
of the property. The transfer from 
pltfs.’ predecessors in title described 
the land as commencing on tbo 
westerly limit of M. road, “ as the said 
road is shown on plan 472.” That 
plan showed the width of the road at 
the point in question to be 99 feet : — 
Held: pltfs. were estopped from 

olaimlng title to the strip of land in 
dispute, whatever may have been the 
width of the road. — Peterson v. 
BITUUTHIO & CONTRAOTINO CO. (1913), 
24 W. L. R. 19 ; 4 W. W. R. 223.— 
CAN. 

t. Boundaries — To waier's edgeA — 
O. conveyed to P.. part of lot 33, 
& he conveyed by the same deed, “ as 
appurtenant to the land, a full, free, 
& unrestrioted right of way, in a cer- 
tain strip of lemd, adjoining the 
westerly side of the said parcel of land, 
extending from the highway aforesaid 
to the water’s edge of the river at all 
times & seasons for ever hereafter.” 
In an action for obstructing the right 
of way : — Held : it would be no defence 
that the boathouse was below high- 
water mark, though O.’s right only 
extended so far, for O. & deft., claim- 
ing under him, were estopped by O.’a 
4eed to P., which panted to th? water's 


edge. — Plumb v. MoGannon (1871), 
32 U. C. R. 8.— CAN. 

a. .] — In trespass g.c.f. It 

appeared that deft, convoyed to pltf, 
19 acres of lot 2 in the dth oonoession 
of Barton, described by metes & 
boimds, oommenoii^ at the north-east 
angle of the lot. This starting point 
upon the ground was undisputed, & 
it was admitted that the description 
given enclosed the land claimea by 

Itf. : — Held : deft, was estopped by 
is deed, & could not sot up any ques- 
tion as to boundary between lots one 
& two.— CRosswAi'rE V. Gaqe (1871), 
32 U. C. R. 196.— CAN. 

b. Reservation of right of v)ay in 
deed — Acceptance of deed hy grardee — 
Whether grantee estopped.] — Where a 
deed of land contained a reservation 
of a way in favour of the firantor at a 
place where no way existed at the date 
of the deed : — HeJtl ; the grantee by 
accepting the deed was bound by the 
reservation contained in it. — Loyal 
Prince of Wales Lodge v. Sinfield 
(1891), 40 N. S. R. 30.— CAN. 

PART V. SECT. 4, SUB-SECT. 5. 

0 . Covenant to pay annuity .] — By 
deed, reoiting that A., by his v^, had 
devised to D. the sum of £10,000, to 
be paid out of testator’s C. estates, 
which he thereby charged with the 
ayment thereof, & which estates he 
^vised te deft., it wi^ witRegsed ' 
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Bed, 4 . — Different parts of deed : Sub-sects. 5 <fc 6.] 

respective marriagest & took assignments from 
them of their interests in the term. On the 
marriage of the eldest son, J. G. & the eldest son 
covenant that the settled estate is free from all 
incumbrances. After this J. G. makes his will, 
& appoints the remaining £3,000 to his only un- 
married daughter. Notwithstanding the clear 
intention of J. G. to keep the term alive for his 
benefit, yet his covenant in the son’s marriage 
settlement will bar his claim of any benefit from 
it as against the parties interested under that 
settlement. — Gower v. Gower (1783), 1 Cox, Eq. 
Cas. 63 ; 29 E. R. 1059. 

842. .] — ^A. whose name has been regis- 
tered as the part-owner of a vessel on the oath of 
B., & has afterwards conveyed such share by deed 
to B., covenanting for the goodness of his title, 
cannot be admitted to prove by the evidence of 
B. that he had in fact no interest in the vessel. 

■Nickson V. Thomas (1815), 1 Stark. 86, ' 
N. P. 

Annotation : — Dbtd. Hands v. Thomas (1816), 5 M. & S. 244. 

843. In mortgage.] — General Finance, 

Mortgage & Discount Co. v. Liberator Per- i 
MANENT Benefit Building Society, No. 733, 
ante, 

844. Covenant for further assurance.] — By a 

marriage settlement, dated in 1863, after reciting 
that B., the wife, was “ seised of or otherwise 
well entitled to ” the freeholds therein described, 
subject to the life estate of J. C. P., & that she 
was entitled to leasehold premises & certain per- 
sonal estate, the freeholds were conveyed to 
trustees, subject to the life estate of J. C. P., & the 
leaseholds & the personal estate were assigned to 
them, upon trust as to £10,000, for B. for life, & 
afterwards for A., the husband, for life, & subject 
thereto, as to all the realty & personalty, as B. 
should appoint, & in default in trust for B. for 
life, &, if she should predecease her husband, in 
trust as to the realty for her heirs, & as to the 
personalty for her next of kin, as if she had died 
unmarried. The settlement contained the usual 
covenant for further assurance. At the date of 
the settlement it was believed that B. was entitled 
to the entirety of the freeholds & leaseholds, 
subject to the life estate of J. C. P., whereas she 
was entitled to only thirteen-sixteenths thereof, 
& J. C. P. was then, & to the time of his death, 
entitled to three -sixteenths. J. C. P. died in 
1860, having by his will given his property to B. 
B. made her will in 1880, &, in exercise of the 
powers in the settlement, & of every other power, 
gave all the freeholds <& leaseholds comprised in 
the settlement to W. W. P. & T. H. P. equally ; & 
she gave all the rest of her personal estate to 
trastees to pay the income to her husband for 
life, & afterwards to divide such estate equally 
between J. B. P., \V. W. P., & T. H. P. She 
declared that her exors. should have power to 
sell her real & personal estate. B. made a codicil 
in 1880, revoking the gift of any moneys or other 
properties which she should have accumulated 
from or purchased with the income of the property 
comprised in the settlement, or the corpus of any 
property not included in the settlement & other- 
mse acquired, & giving the same to her husband. 
T. H. P. died in B.’s lifetime, without issue. The 
questions were, who was entitled to the share of 


the residuary personal estate, the gift of wMch 
lapsed, by the death of T. H. P. ; who was entitled 
to the three-sixteenths of the freeholds ; & who 
was entitled to the interest in such three-sixteenths, 
the gift of wluch lapsed by the death of T. H. P. ? 
— Held: (1) B. had made the personal estate 
which was included in the residuary gift part of 
her own assets, &, so far as it lapsed, it passed to 
her next of kin, as though at her death it had 
belonged to her absolutely : (2) the person 

claiming under the appointment had, as regards 
the three-sixteenths of the freeholds, the right 
to insist upon that claim, either on the ground that 
the recital in the settlement amounted to an 
estoppel, or that he had an equity to enforce the 
covenant for further assurance ; B. had made 
the property part of her own estate, &, so far as 
it lapsed, it devolved upon her heir-at*law . — Re 
Horton, Horton v. Perks, Horton v. Clark 
(1884), 61 L. T. 420. 

See, also, No. 840, ante. 

845. By sub-lessee — To perform covenants in 
head lease.] — If an under-lessee covenant to per- 
form all the covenants in the original lease, & an 
action for breach of covenant be brought by 
lessor, declaring, “ that by an indenture made 
between the parties aforesaid, it was covenanted, 
etc.,” these words imply, that the original lease 
was executed by pltf., &, if they did not, deft, is 
estopped, by having executed the \mder-lease, in 
which original lease is recited, from saying, that 
there is no such lease or covenants. 

As to the estoppel it is very full against deft., 
for he has covenanted in the second lease to per- 
form all the covenants in the original lease which 
on [pltf.’s] part were to be paid done or performed, 
by which he is now estopped to say that there 
were so such covenants in the original lease 
{per Cur.). — Atkinson (Executrix op Atkinson) 
V. COATSWORTH (1722), 8 Mod. Rep. 33 ; 1 Stra. 
612 ; 88 E. R. 25. 

Annotation: — Consd. Wood v. Day (1817), 1 Moore, C. P. 

389. 

846. By husband — In performance of recited 
agreement by husband & wife — Whether wife 
bound.] — Re De Ros’ Trust, Hardwicke v. 
WiLMOT, No. 827, ante. 

847. As to value of premises.] — In ejectment 
by grantee of an annuity against grantor, for 
premises on which the annuity was secured, it 
appeared that no memorial had been enrolled. 
Lessor of pltf. contended that none was necessary, 
by Annuity Act, (1813) (c. 141), s. 10, the premises 
being of greater value than the annuity, in proof 
of which he relied on a clause in the annuity deed, 
wherein deft, covenanted that the premises were 
of more than sufficient value to answer &> pay the 
annuity. Deft, offered evidence to prove that the 
premises were not of such value when the annuity 
was granted. Qu. : whether a covenant, as 
above, is a declaration which estops the party 
making it from afterwards disputing in an action 
the fact covenanted for. But, assuming that it 
were so in other cases : — Held : it could not pre- 
clude a party from giving proof that the annuity 
was granted in contravention of the statute. — 
Doe d. Chandler v. Ford (1835), 3 Ad. & El. 
649 ; 1 Har. & W. 378 ; 6 Nev. & M. K. B. 209 ; 
6 L. J. K. B. 26 ; 111 E. R. 661. 

Annotation: — Held. Doe d. Levy v. Home (1842), 3 Q. B. 

767. 


fir^ted to pltf. an annuli 
of £200, to be payable out of tl 
interest of the said sum of £10,00 
The deed contained a covenant, I 
deft., that he would pay the annuli 


durlMf the life of D., & that • the 
£10,000 Bhoidd remain a charge on 
the O. estates. There was also a 
covenant for further assurance by D., 
& by deft . ; — Held : deft, was estopped 


from showing: that the C. estates were 
discharged from the payment of the 
annuity. — Beuoe v. Ponbonby (Lord) 
(1844), 7 I. L. R. 414.— IR. 
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Sub-sect. 6. — ^Receipt Clause and Indorsement. 

848 . General rule.j — Bill against an extrix. to 

rform articles made by her husband in which 

he was bound to pay £6,000 to pltf., who acknow- 
ledged the receipt of the whole, viz. £4,000 in 
money, & the rest by a conveyance of lands, etc., 
but those lands being settled on the wife in jointure, 
pltf. exhibited a bill against her for performance 
of her husband’s articles : — Held : pltf. having 
acknowledged the receipt of £6,000, that was an 
evidence of the performance of the articles since 
pltf. made no further demand for several years ; 
& it was unreasonable to put an exor. to prove a 
precise payment after so long a time. — Newcastle 
(Duke) v, Cleyton (1676), Cas. temp. Finch, 246 ; 
23 E. R. 135. 

849 . In an action for money had & 
received, if deft, shows a deed of assignment of the 
money to himself, & a receipt for the consideration 
money indorsed, it is a good discharge, though 
there are pregnant evidences of suspicion that the 
consideration is falsely recited, & that the money 
never was paid. — Rowntreb v. Jacob (1809), 2 
Taunt. 141 ; 127 E. R. 1030. 

Annotations : — Consd. Lampon v. Corke (1822), 5 B. & Aid. 

606. Folld. Baker v. Dewey (1823), 1 B. & C. 704. 

850 . .] — This was an action for not exe- 

cuting a lease pursuant to an agreement in the 
following form : “ K. agrees to sell & V. a^ees to 
purchase, the house & shop fixtures specified in 
the inventory for the sum of £150 to be paid on 
the day of taking possession. ... It is further 
agreed that K. shall grant, & V. take, a lease of 
the house, containing all the covenants of the 
original lease, at the clear yearly rental of £60 for 
the term of twenty years. ...” The lease, when 
tendered to deft, for execution, stated ” That, in 
consideration of the sum of £160 paid by V., & 
for, & in consideration of the yearly rents, cove- 
nants, & agreements hereinafter reserved con- 
tained on the part of V., his exors., administrators, 
& assigns, to be paid & performed, he did grant, 
etc.” Deft, refused to execute the lease, on the 
ground that the consideration stated therein was, 
in fact, the consideration for the shop & fixtures : 
— Held : deft, was justified in refusing to execute 
the lease, because, although according to H. v. 


Scammondetif No. 855, posf, he would not be 
estopped from showing that a greater consideration 
was paid than that expressed in the deed, he would 
be estopped from showing a smaller one. — 
VoNHOLLEN V. Knowles (1844), 12 M. & W. 602 ; 
13 L. J. Ex. 140 ; 2 L. T. O. S. 370 ; 152 E. R. 
1339. 

Annotation : — Consd. Manning v. Bailey (1848), 2 Exch. 45. 

851. .] — Semhle: it is still doubtful at law 

whether a person, not being blind or illiterate, who 
executes a deed on a false representation of its 
contents, is not estopped from denying its validity 
as between himself &> a person who innocently 
acts upon the faith of it. — Hunter v. Walters, 
Curling v. Walters, Darnell v. Hunter (1871), 
7 Ch. App. 75 ; 41 L. J. Ch. 175 ; 26 L. T. 765 ; 
20 W. R. 218, L. C. & L. JJ. 

Annotations: — Consd. King v. Smith, [1900] 2 Ch. 425. 
Refd. Favoll v. Wright (1891), 64 L. T, 85: Onward 
Bldg. Soc. V. Smithson, [1893] 1 Ch. 1 ; Lloyds Bank v. 
Bullock, [1896] 2 Ch. 192 ; Howatson v. Webb, [1908] 
1 Ch. 1- Mentd. lie Russell Road Purchase -moneys 
(1871), L. R. 12 Eq. 78; R, v. Shropshire Union Co. 
(1873). L. R. 8 Q. B. 420 ; Ortigosa v. Brown (1878), 47 
L. J. Ch. 168 ; Re Vernon, Ewens (1886), 33 Ch. D. 402 ; 
Lloyd V. Grace, Smith, [1911] 2 K. B. 489. 

852. .] — By deed under seal between pltfs. 

& deft., after reciting an agreement by pltfs. to 
transfer to deft, their interest in certain inventions 
& letters patent for the sum of £1,000, it was wit- 
nessed that in pursuance of such agreement, & in 
consideration of £1,000 upon the execution, etc., 
paid by deft, to pltfs., the receipt of which pltfs. 
thereby acknowledged & therefrom discharged 
deft., pltfs. thereby granted & assigned the in- 
ventions & letters patent to deft. In an action 
on the deed by pltfs. subsequently to recover the 
£1,000 from deft., the first count of the declaration 
charged that in consideration of pltfs. executing a 
deed of assignment to deft, of certain inventions 
& letters patent, deft, promised that, upon pltfs. 
being ready & willing to deliver the deed to deft., 
deft, would accept the same, & pay the agreed 
consideration of £1,000 ; that the i^ltfs. were 
ready & willing, etc., but deft, would not accept 
delivery of the deed, & had not paid the £1,000. 
The second count charged that, by an indenture 
between pltfs. & deft., it was a^eod that pltfs. 
should transfer to deft, their interest, etc., in 
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848 i. General rule. ] — ^Where a father, 
intending in the distribution of his 
property to give his son 100 acres of 
land, was induced by the son to ex- 
change it for the property of a stranger, 
the father paying £125 for such 
exchange, & the son promising to 
repay it, so that it inignt go in the 
distribution to the rest of the family, 
& the father then for a nominal con- 
sideration conveyed to the son the land 
received in exchange : — Held : the 
exors. of the father might maintain an 
action against the son for the £125, 
as money paid to his use, & wore not 
estopped by the consideration stated 
in the deed. — McBride v. Parnell 
(1835), 4 O. S. 162.— CAN. 

848 ii. .] — Pltf. sold & convoyed 

to deft, certain land, the deed con- 
taining a receipt for the purchase 
money, 1800, with a receipt for the 

S urohase money also indorsed. Pltf. 

tien sued deft, upon the common 
ooimts for the purchase money of the 
laud, on an account stated. Deft, 
pleaded, among other pleas, payment. 
After the sale deft, told one M. that he 
had only paid pltf. *41, & offered to 
pay him, M., whatever pltf. was 
willing he should. It also appeared, 
though not very clearly, that pltf. 
was present at this conversation : — 
Held : pltf. was concluded by the 
receipt In the deed & he could not 


recover on either count. — Casey v. 
McCall (1868), 19 C. P. 90.— CAN. 

848 iii. .]— Pltf. in Aug. 1867, 

conveyed to deft, certain land, by 
deed containing a receipt for the 
purchase money. It appeared, how- 
ever, that when this conveyance was 
made, some question being raised as 
to pltf, ’8 title, deft, retained *100 of 
the purchase money, & in Oct. fol- 
lowing, gave pltf. the following a^e- 
raent : “ Fifteen months after date, 
I promise to pay to the order of W., 
or bearer, the sum of *100, providing 
that the title is good, on lots known 
as town hall, court house, & fair ground, 
situated on the north side of E. street, 
for value received." these being the 
lots conveyed. Pltf. sued deft, on 
this agreement, & on the common 
ooimts, to which deft, pleaded pay- 
ment : — Held : pltf. was estopped by 
the receipt In the deed, which Included 
this *100, & he could not recover. — 
Harrison v. Preston (1873), 22 C. P. 
576.— CAN. 

848 iv. .] — T. paid to D., a real 

estate agent, *700 as part payment 
of the purchase price of a certain lot. 
D. procured from N., the owner of 
the lot, an agreement under seal for 
the sale of the lot to T., containing 
a recital of payment of & a receipt for 
$700 on account of the purchase 

E rioe, & delivered the same to T. D. 
i reality paid only a *20 " deposit " 


to N. the owner, & afterwards ab- 
sconded : — Held : N. was estopped 
from denying receipt of the *700, & T. 
was entitled to a conveyance on pay- 
ment of the balance mentioned in 
the agreement. — Tuytens v. Noble 
(1908), 8 W. L. R. 50 ; 13 B. O. R, 
484.— CAN. 

848 V. ,1 — ^Receipt indorsed upon 

deed bearing date 1728, would alone 
in 1791 be evidence of payment of the 
consideration. — Chandos (Duchess) v. 
Brownlow (1791), 2 Ridg. Pari. Rep. 
345.— IR. 

848 vi. .1 — Equity will not per- 
mit a party to travel out of the formal 
deed to give proof of an agreement, 
for a consideration less valuable than 
the consideration stated, & when a 
deed recites a valuable consideration, 
no other can be proved. — Drought v. 
Eustace (1828), 1 Mol. 328. — IR. 

d. Estoppel must be pleaded.] 

' — In an action for unpaid purchase- 
money, the acknowledgment; in the 
deed of conveyance of payment of the 
purchase -money does not, in the 
absence of the plea of estoppel, pre- 
clude pltf. from showing that the 
purchase -money had not in fact been 
paid ; although the deed be given in 
evidence by pltf. himself as proof of 
the fact of the sale & conveyance. — 
Potts v. Nixon (1870), I. R. 5 C. L. 
45.— IB. 

e. Admission of further indebtedness 
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Estoppel. 


Sect, 4. — Different parts of deed: Sub-sects, 6, 7, 


certain inventions & letters patent for the sum of 
£1,000 ; pltfs. thereupon assigned the inventions, 
etc., to deft., but deft, had not paid the £1,000. 
By his plea to the first count deft, denied the 
promise & breaches, & the readiness & willingness 
of pltfs. as alleged ; & to the second coxmt he 
pleaded that the indenture was not his deed, & 
that pltfs. did not assign the inventions, etc. At 
the trial it was proved that no consideration 
money was in fact paid or passed. Deft, con- 
tended that the deed contained no covenant or 
agreement to pay the £1,000 ; &, secondly, that, 
by the recital of payment & receipt of the money, 
pltfs. were estopped from denying its payment. 

Upon a motion to set aside the nonsuit directed 
at the trial, & to enter a verdict for pltfs. for 
£1,000 ; — Held : the deed contained no covenant 
to pay the £1,000, &, in the face of the acknow- 
ledgment therein contained that deft, had paid 
the money, it was impossible to imply such a 
covenant on his part, & that too on partial evi- 
dence. — Morgan’s Patent Anchor Co., Ltd. v. 
Morgan (1876), 35 L. T. 811. 

Annotation : — Mentd. Burohell v. Thompson, [1920] 2 K. B. 

80. 

853. Operation of rule — Money paid to solicitor 
producing executed deed.] — Solrs. induced deft, to 
invest a sum as on a transfer of a mtge. from pltfs., 
mtgees, who were their clients. They induced 
these mtgees. to execute a transfer with a receipt, 
representing it to be a re-conveyance on payment 
off. They handed the deed to deft. & paid him 
interest as if from mtgor. Pltfs. made no inquiry 
as to mtge. The solrs. having become bankrupt, &: 
the sum never having been paid to the pltfs. : — 
Held : pltfs. could not recover from the deft., 
because, by handing the executed deed & receipt 
to the solra., they had enabled them to represent 
that the sum had b^n paid to pltfs., & h«^ thus 
given deft, an equity which must prevail over 
their equity as unpaid vendors. — Gordon v. 
Jambs (1885), 30 Ch. D. 249 ; 53 L. T. 641 ; 34 
W. R. 217, C. A. 

Amiotations : — Rcfd. National Provincial Bank ol England 

V. Jackson (1886), 33 (A. D. 1 ; Coupo v. Collyer (1890), 

62 L. T, 927 ; London Freehold & Leasehold Property 

Co. V. Suffleld, [1897] 2 Ch. 608. 

854. .] — Two trustees advanced 

money on a mtge. of realty. A., one of the 
trustees, paid the money to B., a solr., who pro- 
duced to him mtge. deed executed by C. as mtgor. 
The deed, which contained the usual receipt for 
the money in the body of it, was handed over by 
B. to A., who retained it. C., who was not a man 
of much education, & employed B. from time to 
time in relation to his property, had implicit 
confidence in B. & had signed the deed on his 


advice but did not know it was a mt^., & had not 
instructed B. to obtain a mtg^e. B. misappro- 
priated the money & absconded. On discovery 
of fraud 0. brought an action against the trustees 
to set aside mtge. : — Held : in the circumstances 
O. was estopped by his conduct j^m denying 
(a) mtge. was valid; (6) B. had authority to re- 
ceive mtge. money. — King v. Smith, [1900] 2 Ch. 
426 ; 69 L. J. Oh. 698 ; 82 L. T. 816 ; 16 T. L. R. 
410. 

AnnotaHon : — Refd. Howatson v. Webb, [1907] 1 Ch. 637. 

-.] — See, also. Conveyancing Act, 1881 
(c. 41), s. 66. 

Receipt clause In mortgage — Subsequent 

assignment or sub-mortgage — Priorities.] — See 
Mortgage. 

855. Whether payment of consideration larger 
than expressed may be shown.] — The considera- 
tion expressed in the deed of conveyance was 
£28, but parol evidence was admitted to prove that 
£30 was the real consideration. — R. v. SCAM- 
MONDEN (Inhabitants) (1789), 3 Term Rep. 474 ; 
2 Bott. 6th ed., 610 ; 100 E. R. 685. 

Annotations: — Apld. Vonhollen v. Knowles (1844), 2 

L. T. O. S. 370. Bold. K. V. Llanffunnor (1831), 2 B. &; 
Ad. 616 : Ex p. Morley (1832), 2 Doao. & Ch. 50 ; Clifford 
V. Tnrrell (1845), 14 L. J. Ch. 390. jBfentd. Rich v. Jack- 
son (1794), 4 Bro. C. C. 514 ; R. v. Cottinghain (1827), 
7 B. & C. 603 : R. V. Stoke upon Trent (1843), 5 Q. B. 
303 ; Harris v. Riokett (1859), 4 H. & N. 1. 

856. .] — Vonhollen v. Knowles, No. 

850, ante. 

See, further. Deeds, Vol, XVII., pp. 370 ei seq. 
Statutory receipt under Building Societies Act, 
1874 (c. 42), s. 42,] — Building Societies, Vol. 
VII., pp. 482, 483, Nos. 170-173. 

Recital of receipt of payment .] — See Nos. 809, 
814, 829, ante. 


Sub-sect. 7. — Condition in Bonds. 

867. General rule — Only where condition par- 
ticular.] — General words do not imply any cer- 
tainty, nor conclude any person ; as where the 
condition of a bond is to devise or grant all his 
lands in the tenure of A., etc., obligor may say 
that he has nothing there. Secus : where the 
condition is particular. — Doddington’s Case, 
Hall d. Doddinoton v. Peart (1694), 2 Co. Rep. 
32 b ; Poph. 60 ; 1 RoU. Abr. 872 ; 76 E. R. 484. 

AnnotatUms : — Refd. Jewell v. (1616), 1 Roll. R^. 408 ; 

Swyft V . Eyres (1639), Cro. Car. 546; Foote v. Berkley 
(1666), O. Bridg. 527 ; Shelley v. Wright (1737), Willes, 
9 ; Lainson u. Tremere (1834), 4 L. J. K. B. 207 ; 
Low V. Bouverio, [1891] 3 Ch. 82. Mentd. Barker v. 
Bacon (1604), Cro. Jao. 48 ; Mirril v. Nichols (1614), 2 
Bulst. 176 : Stukeley v. Butler (1614), Hob. 168 ; R. & 
Hunsdon v. Arundel & Howard (1616), Hob. 109 : Bain- 
bridge V . Gardiner (1665), O. Bridk. 402 ; Doe d. Smith r. 
Galloway (1833), 5 B. & Ad. 43 ; Morrell v. Fisher (1849), 
4 Exoh. 591 ; Norman v. Norman, [1919] 1 Ch. 297. 


— far estoppel affected.] — Qu. 
Whether one who has conveyed land 
acknowledged in the deed the recel; 
of the purchase -money, can recov 
a balance unpaid, on an admission 1 
the purchaser that lie owes it.- 
M Allister V. Day (1858), 4 All. 37.- 
CAN. 

f. SonA for payment of anoth 
8um~How far estoppel affected.} 
^ estoppel arising from an admissh 
In a conveyance of land of the rocoi 
of the purchase money, is opened by 

^ purchaser to the venae 
conditioned to pay such sum for tl 
property as arbitrators should dete 
WuETON (1859), 

g. Collateral agreement as pc 
of consideraiion — How far estopi 
affected .] — ^Action on the commi 


coimts, & on an agreement between 
pltf. & deft., by which. In consideration 
that pltf. would deliver to deft, at M., 
when requested, that portion of the 
rigging of the vessel R. then on board 
the vessel deft, wordd pay pltf. $400. 
Deft, pleaded payment before action, 
& release by deed. At the trial this 
agreement was proved, & one of even 
date, under pltf.’s hand & seal, by 
which pltf. sold to deft, for $800. the 
receipt whereof was acknowledged, 
the body & hull of the R„ & also his 
rights in a oontraot for stripping the 
vessel, & any payments due from the 
T . insurance co. for stripping the 
vessel, or from deft, for any work done 
^dp the contract to strip the vessel. 
It also appeared that the vessel ha 
r^ upon a reef, pltf. hsid been employe _ 
by the T. insurance co. to strip her 
& put the outfit In a place of safety, 


for which he was to receive $250 & 
the hull. Deft, bought the outfit 
from the insurance co. for $930, & the 
hull Sc rights under the stripping con- 
tract from pltf. for $800. Deft, only 
paid pltf. $400 on the agreement 
signed by pltf., & gave him the agree- 
ment now sued on : — Held : pltf. was 
not estopped by the receipt in the deed 
from showing that the agreement 
sued on was part of the consideration 
for the deed, & that the $400 mentioned 
in the agreement was unpaid. — Smith 
V . McCallum (1874), 34 IL C. R. 479.— 
CAN. 

h. Whether real transaction may be 
proved .] — The statement of the con- 
sideration in a deed of conveyance 
does not estop the parties from proving 
the real agreement & translation. — 
FniMiN V . Public Trustee a889), 
7 N. Z. L. R. 277.— N,Z, 
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858. — In debt, the condition of the 

obligation was if deft, should suffer pltf. to enjoy 
his right in such a land. Deft, pleaded that pltf. 
had no right ; — Held : a good plea. — Dorrants’ 
Case (1575), 2 Dyer, 196 a ; 73 E. R. 432. 

869. ,] — In debt on bond, the con- 

dition of which was if the obligee might fetch & 
carry all such parts of marl as he ought of right to 
have in a marl pit that then the obligation should 
be void. Deft, pleaded that the obligee had not, 
nor of right ought to have, any marl there : — 
Held : a good p>lea, & the recital was not an estoppel 
but otherwise if the condition had been special. — 
W^N V. CiTTELL (1606), 2 Dyer, 196 a ; 73 E. R. 
432. 

860. .] — Fletcher v, Farrer (1614), 

1 Roll. Abr. 873. 

Annotation : — Consd. Lalnson v. Tremore (1834), 1 Ad. & El. 
792. 

861. .] — Kino v. Persevall (1616), 

1 RoU. Rep. 430 ; 1 Roll. Abr. 872 ; 81 E. R. 586. 

Annotations; — Refd. Shelley v. Wright (1737), Willea, 9: 
Lalnson v. Tremero (1834), 4 L. J. K. B. 207. 

862. Condition to perform covenants in inden- 
ture — Estoppel from pleading no indenture.] — 

Fitch v. Bissie (1605), Brownl. 57 ; 123 E. R. 
663. 

863. .] — Jewell v. (1616), 1 

Roll. Rep. 408 ; 1 Roll. Abr. 872 ; 81 E. R. 571. 

Annotations Reid. Shelley v. Wright (1737), Wllles, 9; 
Lalnson v. Tremero (1834), 1 Ad. & El. 792. 

864. Estoppel from pleading no such 

covenants In indenture.] — Hudland v. Povy 
(1661), 1 Lev. 3 ; 83 E. R. 267 ; siib nom. Pa vie 
V. Hall, 1 Keb. 127 ; sub nom. Hall v. Pa vie, 
1 Keb. 167. 

See^ further, Bonds, Vol. VII., pp. 194 et seq. 


Sub-sect. 8. — Other Parts of Deed. 

865. Power given by deed.] — One in considera- 
tion of marriage & of £500 portion which he is to 
have with his wife, by settlement, impowers the 
wife to dispose of £200 by her will ; they live 
together fifteen years, & the wife gives the £200 
away by her will ; the husband at this dist^ce 
of time shall not be admitted to say he had not 
£500 with his wife, but shall pay the money. — 
North v. Ansell (1731), 2 P. Wms. 618 ; 2 Eq. 
Gas. Abr. 209 ; 24 E. R. 885. 

Annotation : — Refd. Compholl v. IngUby (1856), 21 Beav. 

5 6 T ■ 

866. Statement in attestation — Whether equi- 
valent to recital.] — Qu. : (1) whether where parties 
to an indenture, adter the words “ in witness 
whereof ” insert a special statement of the execu- 
tion of the two parts of such deed by them re- 
spectively, that is a recital in the deed, & estops 
a party proved to have executed from denying the 
execution of the others. 

(2) I am most strongly inclined to think, that 
words coming after “ in cujtts rci testimonium,** 
are not part of the deed, & do not estop the party 
subscribing them (Taunton, J.). — Pearse v. 


Morrice (1834), 2 Ad. El. 84 ; 4 Nev. «fc M. K. B. 
48 ; 4 L. J. K. B. 21 ; 111 E. R. 32. 

Annotations : — As to {D Refd. Willington v. Browne 

8 Q. B. 169. Generally, Mentd. R. v. St. Gregory 

2 Ad. & El. 99 ; Oldroyd v. Crampton (1837), 4 Bln 

24. 

867. Memorandum endorsed.] — Dob d. Gais- 
FORD V. Stone, No. 883, post. 

Execution In wrong name — Party misnamed in 
deed .] — See Sub-sect. 2, ante. 

868. Habendum — Conveyance subject to in- 
cumbrances — Whether purchaser estopped from 
disputing validity of Judgment.] — The docket of a 
judgment, which was docketed under 4 Will. & M., 
c. 20, contained every requisite particular, except 
the number roll, which, however, appeared, a 
few pages further on in the same book, in an 
entry of the issue : — Held : (1) the requisitions of 
the statute were not sufficiently complied with, 
& the judgment was invalid as against subsequent 
purchasers ; (2) the fact that the conveyance to 
the purchasers was made subject to incumbrances, 
this judgment not being mentioned in it, did not 
estop the purchasers from disputing the validity 
of the judgment. — B randling v. Plummer (1857), 
8 De G. M. & G. 747 ; 26 L. J. Ch. 326 ; 29 
L. T. O. S. 31 ; 3 .Tur. N. S. 401 ; 5 W. R. 391 ; 44 
E. R. 578, L. JJ. 

869. Proviso.] — By indenture between pltf. & 
deft., deft, appointed under a power, that certain 
lands should remain to the use of himself & his 
heirs, subject to a proviso, that if pltf. should pay 
deft. £800 by a certain day, deft, should convey the 
land to pltf., with a covenant, that until default 
in payment, pltf. should continue to hold the land ; 
& a proviso, that when the interest of the mtge.- 
money should be in arrear, deft, should be at 
liberty to enter the land in question & distrain 
for the same : — Held : the distress was good, this 
being to be looked on in the light of an agreement 
between the parties, that deft, should enter & take 
pltf.’s goods if the payment were in arrear, & 
therefore, pltf. could not object that he had no 
legal estate in the land, to enable him to grant a 
power of distress.— Chapman v. Beecham (1842), 
3 Q. B. 723 ; 3 Gal. & Dav. 71 ; 12 L. J. Q. B. 
42; 6Jur. 968; 114E. R. 683. 

Annotations ; — Reid. PoUitt v. Forrest (1847), 11 Q. B. 949 ; 

Brown v. Metropolitan Counties, etc. Soo. (1859), 1 E. & E. 

832. Mentd. Pollott v. Forrest (1845), 9 J. P. 408. 



Sub-sect. 9. — Particular Words. 

870. “Belonging & appertaining** — Confined 
to legal appurtenances.] — “ Belonging & apper- 
taining ” in a conveyance mean only legally belong- 
ing & appertaining, & vendor is not estopped there- 
by from disputing the right to a watercourse which 
had previously been sued by the occupier of the 
premises conveyed but which was not enjoyed by 
right. — Lomax v. Ashworth (1846), 6 L. T. O. S. 
316. 

871. “Granted, bargained, sold** — Release.] — 

Right d. Jefferys v. Bucknell, No. 985, post. 


PART V. SECT. 4, SUB-SECT. 8. 

869 i. Proviso.] — A., B. & 0. exe- 
cuted to D. a rntge. of lands, comprised 
in the petition for sale, & of C.'s lands 
to secure ii2,914 Bs. 9d., of which £900 
was B.’s debt, & the romaindor C.’s 
debt. The mtgc. contained a proviso 
that, as between A., B. 6c C., A. was a 
surety only, & that B. & C. respec- 
tively were sureties only for portion of 
the sum ; yet, with regard to D., they 
were to be considered as principal 
debtors, so as not to be released oy 
time being given to any other or others 


of them, or by any act or omission of 
D., whereby, as sureties only, they 
would be released. B. subsequently 
executed to D. two other mtges. of the 
lands comprised in the petition. A. 
having paid D. the full amount of the 
debt secured by the first mtTO., claimed 
to stand in D.'s place for £900, being 
B.’s debt, & the moiety of £2,914 9s. 9d., 
being C.’s debt, for which both he & 
B. were joint sureties, & to be plaoed 
on the final schedule on foot of, & in 
the priority of, the first mtge . : — Hdd 
A. ’8 claim was valid. Sc he was not 
estopped by the special proviso of the 


mtge. from relying on his equitable 
rights of surety. — He Kirkwood’s 
Estatb (1878), 1 L. R. Ir. 108.— IR. 

k. Declaration as to natvre of 
transaction .] — A contract by deed for 
the letting & hiring of goods, part of 
which already belong to the hirer, with 
a declaration that none of such goods 
had been sold or belonged to the hirer, 
is a document which required regis- 
tration. Such declaration will not 
estop the hirer from showing the real 
nature of the transaction. — O ribntal 
Hotbl Co., Ltd. v. Thomson (1879), 
6 V. L. R. 485.— AUS. 
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Sect. 5. —PARTICULAR D^EDS. 

872. Release of legacies — On assumption that 
estate Insufficient— Fund subsequently falling in.] 

— Testatrix by her will bequeathed to her trustees 
& exors. £4,000 upon trust for investment, & to pay 
the income to a married niece for life for her 
separate use, & afterwards to stand possessed of 
the trusts funds for her children, & in case her niece 
should die leaving no children, testatrix directed 
that the trusts funds should form part of her 
residuary estate. She also bequeathed several 
other pecuniary legacies, & her will contained a 
residuary bequest. The estate proved insufficient 
to pay the pecuniary legacies in full, & the 
pecuniary legatees, including the niece, executed 
a deed of release, to which the residuary legatees 
were not parties, by which they acknowledged 
the receipt of dividends upon their legacies in 
discharge of the amounts of the several legacies, & 
released exors. & also the estate & effects of 
testatrix “ from & against all actions & suits, 
cause & causes of action & suit, claims & demands 
whatsoever, wliich either at law or in equity, or 
otherwise howsoever ” they might have against 
exors., or against the estate & effects of testatrix. 
The niece ^terwards died without leaving issue, 
& the sum which thus fell into the estate was 
sujBficient to pay the balances on the pecuniary 
legacies in full. The legacy of £4,000 was fully 
recited in the deed of release : — Held : the release 
did not operate as an estoppel so as to prevent the 
pecuniary legatees from claiming to have the 
balances of their legacies m^e up out of the sum 
which had thus fallen in, as it coiUd not have been 
intended to enure for the benefit of the residuary 
legatees, — Re Ghost’s Trusts (1883), 49 L. T. 
688 . 

Effect of releases.] — Seey ge^i&rallyy Contract, 
Vol. XII., pp. 514, 516. 

Construction of releases.] — See^ generallyy Con- 
tract, Vol. XII., pp. 502 et seq., & No. 985, post. 

873. Mortgage by bridge commissioners — 
Estoppel from alleging non-compliance with 
Bridge Act.] — By a private Act for building a bridge 
over the Thames at S., the comrs. were empowered 
to raise money by mtge., <fe to convey, as a security, 
“ the bridge & the toll-houses & all the tolls, & all 
right, title, & interest to the same,” according to 
a form of mtge. contained in the Act, to hold tUl 
the money borrowed, with interest, should be paid 
& satisfied. The Act contained no clause as to 
ejectment, or the parties recovering on their own 


demises only. To an ejectment brought against 
the clerk of the comrs. by one who was not nrat 
mtgee., to recover possession of the bridge, wll* 
houses, & tolls : — Held : the comrs. were estopped 
by their own deed from putting in a prior subsisting 
mtge. to defeat the action by showing that all ^e 
legal estate had passed to the prior mtgee., & this 
notwithstanding that, as comrs., they were not 
acting for their own benefit, but in a public 
capacity. — Doe d. Levy r. Horne (1842), o 
Q. B. 767 ; 3 Gal. & Dav. 239 ; 12 L. J. Q. B. 72 ; 
7 J. P. 178 ; 7 Jur. 38 ; 114 E. R. 098. 

Annotation Befd. R. v. White (1843). 12 L. J. M. C. 31. 

Assignment of or licence to use patent.] See 
I^A.XENT8» 

Separation deeds.] — See Husband and Wife. 

Deed enrolled.] — See Sect. 2, sub-sect. 7, ante. 


Sect. G.— ON WHOM BINDING AND WHO MAY 
TAKE ADVANTAGE OF ESTOPPEL. 


Sub-sect. 1. — Parties. 


& 


874. General rule.] — Hill v. Manchester 
Salford Water Works Co., No. 938, post. 

875. .] — The proprietors of a music-hall, 

by a deed of assn., vested it in trustees, & em- 
powered them to manage it, & declare dividends 
of the income amongst the share-holders, in prO“ 
portion to their shares, & to make a reserved fund 
not exceeding a certain amount. The deed 
tained a clause that it should bind all the parties 
who executed it, & it was executed by the trustees 
&. the claimants, who were proprietors, but not 
by all the proprietors : — Held : the claimants, 
having executed the deed, were precluded, by the 
stipulation that it should bind those who executed 
it, from setting up that it was inoperative till 
executed by all the proprietors. — IR eeml^ v. 
Gainsford (1805), 18 C. B. N. S. 185 ; Hop. & Ph. 
255 ; 5 New Rep. 275 ; 34 L. J. C. P. 95 ; 11 L. T. 
075 ; 11 Jur. N. S. 110 ; 13 W. R. 343 ; 144 E. R. 
412. 

Annotations: — Mentd. Robinson v. Aingc (1869), 33 J. P. 
300 ; Sponcer V. Harrison (1879), 5 C. 1 . 1). 97 ; Watson 
V. Black (1885), 10 Q. B. D. 270. 

876. Whether all parties.] — STROUcaiiLL v. 
Buck, No. 771, ante. 

877. Party not Joining in covenants.] — lie 

De Ros’ Trust, Hardwicke v. Wilmot, No. 8.-7, 
ante. 


PART V. SECT. 5. 

1. Mining company's deed embody- 
ing rules.] — Qu, : whether if all the 
shareholders in a mining co. after 
incorporation signed a deed or articles 
of agreement embodying rules, they 
would be estopped from setting up the 
invalidity of those rules. — Baixakat 
& Chiltern Gold Mixing Co. v. 
CMELAXD (1870), 1 V. R. (Law) 183.— 
AUS. 


the suit was brought, continued 
trading instead of settling the estate 
of the Intestate, & that the deficiency 
of assets had resulted from such 
trading : — Held : however this equit- 
able defence might avail against the 
creditors so assenting, it afforded no 
answer to those, if any, who had not 
acquiesced. — Sutherland v. Wilson 
(1881), 2 R. & G. 354 ; 2 C. L. T. 95.— 
CAN. 


m. Warrant of aitomey.] — Deft, 
whose lands have been sold under 
statute execution, issued upon a judg- 
ment entered upon a warrant of 
attorney signed by himself, is estopped 
as against a purchaser at sheriff’s sale 
from setting up title in a third party. — 
Connelly ». McLeod (1881), 2 P. E. I. 
373.— CAN. 

n. Administration bond.] — An ac- 
tion was brought at common law 
by the Judge of Probate against an 
administratrix & sureties for not faith- 
fully administering. The adminis- 
tratrix made default, & the sureties 
pleaded an equitable defence that the 
administratrix had, with the know- 
ledge of the creditors, at whose iustance 


o. Deed of compromise. ] — Sheets 
V. Tait (1896), Gout. 168.— CAN. 

PART V. SECT. 6, SUB-SECT. 1. 

p. Second mortgagee — Transfer of 
first mortgage — For valuable considera- 
tion.] — Where A. mtged. his property 
to two persons at different times, & 
died after default, upon the first 
mt^. without having redeemed either, 
& the first mtgee. having taken pos- 
session sold for a valuable considera- 
tion to A.’s heir, who entered into pos- 
session & died, leaving B. his heir, who 
was also A-'s heir : — Held : the second 
mtgee., haring a mtge. of the equity 
of redemption only, could not eject 
B., who was in by purchase, & not by 


descent, & was therefore not estopped 
by A.’s deed. — Doe d. Gilijcspib v. 
Macaulay (1837), 2 Out. Dig. 4432. — 

CAN. 

q. Sheriff — In official capacUy.] 
There can be no estoppel on a sheriff, 
when sued as an individual, by reason 
of a deed executed by him exclusively 
as a public officer. — KissocK v. jARVia 
(1859), 9 C. P. 156.— CAN. 

r. Trustee.) — H., as trustee for 
creditors of the firm of R., sued applt., 
a member of the firm, for 14,720, 
alleging that a registered transfer 
from one J. to him, as trustee, of a 
similar sum with all rights, mtgM., 
etc., thereunto appertaining duo by 
applt. to J. for the price of lands ; 
that a transfer of promissory notes 
signed by applt. for the same amount 
& representing the price of ^sale of 
the property, hut which were to be in 
payment thereof only if paid at 
maturity. Applt. was a party & Inte^ 
vened to the deed of transfer Sc 
declared himself satisfied Sc subjwt 
to its condition. Applt. pleaded that 
H. had no action os trustee Sc that the 
price had been paid by the promissory 
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878. Signatory of deed of settlement of com- 
pany.] — P. was the holder of a policy of insurance 
granted by the N. Life Oo. on the life of 0. In 
1866 the N. Life Oo. transferred its business, assets, 
& liabilities to the B. Co., which at the same time 
took over the business of the N. Fire Oo. In 
that CO. F. was a shareholder, & in respect of his 
shares therein he had shares in the B. Co. allotted 
to him, & he executed the deed of settlement of the 
B. Oo. as a shareholder. In that deed the agree- 
ment between the B. Co. & the N. Life Oo. was 
recited. P, paid the premiums on the policy to 
the B. Co., & he received dividends on his shares 
in that co. In 1858, the B. Oo. transferred its 
business, assets & liabilities to the A. Co. Thence- 
forth F. paid the premiums to the A. Co. till it 
stopped payment, & was ordered to be wound up. 
The B. Co. & the N. Life Oo. were also ordered to 
be wound up : — Held : by reason of F.’s position 
as a shareholder in the B, Co., he was estopped from 
making any claims upon the N. Life Co. in respect 


of the policy. — Be National Provincial Life 
Assurance Society, Fleming’s Case (1871), 6 
Ch. App. 393 ; 19 W. R. 663, L. JJ. 

AnnoUuion Mentd. Wilson v. Lloyd (1873), L. R. 16 
60. 

Misnomer or misdescription of parties.] — See 

Sect. 4, sub-sect. 2, arvle. 


Sub-sect. 2. — ^Privies. 

879. General rule.] — All who claim under the 
estoppel shall be bound thereby. — Edwards v. 
Omellhallum (1639), March, 64 ; 82 E. R. 413 ; suh 
nom. Omelaughland v. Hood, 1 Roll. Abr. 874. 
Annotation : — Reid. Webb v. Austin (1844), 7 Man. & Q. 701. 

880. .] — Estoppels bind only privies to them 

& not a stranger. — ^i^ON. (1641), March, 105 ; 82 
E. R. 432. 

Annotation: — Consd.. Doe d. Bruno v. Martyn (1828), 8 
B. & C. 497. 

881. Who are privies — Party deriving title 


notes which wore now proscribed : — ■ 
Held : applt., having become a party 
to the registered transfer, which gave 
rosp. as trustee all mtgee.’s rights, 
was estopped from denying the 
efl&caoy of such deed or of the right 
of pltf . to sue thereunder In his quality 
of trustee. — Mitchell tj. Holland 
(1889), 16 S. C. R. 687.— CAN. 

876 I. Whether all partie^A — Testator 
by his will devised to his son G. “ the 
property I may die possessed of In 
the village of M., also lot 28 In the 
tenth concession of B.” In the early 
part of the will he had used the words 
“ wishing to dispose of my worldly 
property.” Testator did not own lot 
28, & the only land he did own In the 
tenth concession of B. was a part of 
lot 29. The will contained no residuary 
devise : — Held : the part of lot 29 
o>vned by testator did not pass bv 
the will to the son. After the death 
of the testator, all his clilldren ext cu tod 
a deed of release to the exors. of his \ 
■will, containing a recital that the part 
of lot 29 owned by testator was 
devised to tho son O., & that ho was 
then In possession : — Held : there was 
no estoppel as among the members of 
the family, who together constituted 
one party to the deed. — Re Bain & 
Leslie (1894), 25 O. R. 136. — CAN. 

PART V. SECT. 6, SUB-SECT. 2. 

881 I. Who are privies — Party de- 
rivino title from party estopped.]—^ 
In an action of ejectment, in which 
deft, was tho mtgor. in possession of 
the lands, & pltf. was the transferee of 
deft.’s right, title, & interest in those 
lands from the sheriff, who sold under 
a writ of ft. fa., deft, contended that 
as the legal estate was outstanding in 
the mtgee., pltf. could not succeed ; — 
Held : deft, could not set up that 
defence, as he was as much estopped 
from Impeaching tho sheriff’s transfer 
08 he would have been from impeach- 
ing his own. — Smith v. Smythe (1890), 
11 N. S. W. L. R. 295 ; 7 N. S. W. 
W. N. 19.— AUS. 

881ii. .) — A., the patentee 

of lot 12 in the second oonoosslon of R., 
died Intestate before 1843, leaving 
deft. B. hla heir-at-law. By Indenture 
dated Sept. 12, 1843, deft. B., without 
having entered on the lot, in oon- 
Bideration that the lessor of pltf. had 
sworn that Intestate, the original 
looatee of the lot, had bargained & sold 
to him the lot, & also in consideration 
of 68., conveyed to the lessor of pltf. 
the lot in fee. This indenture was 
registered on June 3, 1850. By 

indenture, made Jan. 21, 1850, between 
deft. B. Sc Q., then in possession of 
the north half of the lot, G., for the 
considerations mentioned, had sur- 
rendered Sc assigned tho north half to 


deft. B. This indenture was registered 
on Feb, 26, 1850. Also, by two several 
indentures dated Jan. 21, 1850, 

between deft. B. & defts. C. 8c D. 
respectively, it was witnessed, that 
deft. B. conveyed to defts. C. & D., 
respectively, the south half of the lot, 
viz. fifty acres of tho south half to 
each of tho defts. C. & D. ; & defts. 

C. Sc D. severally mortgaged the 
property conveyed to them severally 
by deft. B. These indentures were 
registered on Feb. 16, 1850. It 

appeared that twelve years since, a 
man named W. was in possession of 
this lot, claiming under one H. ; 
that a deed of bargain Sc sale of the 
lot existed, but was not produced or 
proved, as from the patentee to H. ; 
that on Oct. 11, 1838, H. executed a 
conveyance in fee of the lot to W., 
which was registered on Fob. 24, 1850 ; 
that on Mar. 18, 1841, W. e.voouted 
a conveyance to G., which was regis- 
tered the same day ; that G. con- 
tinued in possession of the north half 
ever since, & that defts. C. & D. 
entered into possession of tho south 
half under him : — Held : deft. B. was 
estopped from disputing the title of 
his own bargainee against his own deed ; 
& as to the south half, defts. C. & D. 
being estopped from disputing his 
title to mtgoo., wore also estopped from 
disputing the title of the lessor of 

E ltf. claiming under a deed from hhn. — 
>oe d. Spafford V. Bheakenridoe 
(1852), 1 C. P. 492.— CAN. 

881 iil. .1— Pltfs. being 

owners of land below low-wator mark 
in the harbour of St. John, granted 
to H. tlio owner of a lot fronting 
thereon, tho right to extend below 
low-wator mark a wharf built upon 
his lot, & H. covenanted for himself 
his heirs Sc assigns, that ho would 
not erect any buildings on the wharf 
so to be built. H. afterwards extended 
his wharf beyond low-water mark & 
assi^ed to deft., who erected buildings 
on the wharf. Low-water mark had 
recoded to the outer end of the wharf 
since the grant was made : — Held : the 
assignee was estopped from denying 
that the wharf was built Sc oooupied 
subject to the conditions of the nant. 
Sc from olalming a right to build, as 
owner of the lamd by accretion. — 
St. John’s Gorpn. v. Smith (1854), 
3 All. 103.— CAN. 

881 iv. .] — In ejectment 

against A. & B., pltf. proved possession 
of the laud in 1827 ; that in 1835 
he had ejected A. ; that in 1848 B. 
had leased tho laud from him for a 
year & paid rent. Sc that A. retook 
possession immediately after being 
ejected : — Held : B. was estopped by 
the lease from disputing pltf.’s title, 
but A. was not estopped & might show 


title lu a third person. — •Dob v. Brown 
(1857), 3 All. 433.— CAN. 

881 V. .] — By an arrange- 

ment made witliin ten years before 
an action of ejectment was begun, 
the land in question was conveyed by 
the owners of the legal estate to D,, 
through whom pltf. claimed. One 
of tho terms of the conveyance & a 
part of the consideration was that D. 
should, & he did thereby, release a 
debt which he hold against deft. Sc 
others. Deft, did not execute the 
conveyance, but he was an assenting 
party to tho whole transaotion, Sc 
was aware that the conveyance was 
being executed, & that D. was releasing 
his liability : — Held : he was estopped 
from setting up a prior adverse 
possession in himself as effectually 
as if he had been a convoying party. — 
MoDiarmid V. HuaHES (1888), 16 
O. R. 570.— CAN. 


881 Vi. .] — C. Sc his throe 

sons, being of ago, lived on a lot of 
land, two of them with their father, 
& the other in a house by himself. 
They all worked on the land without 
any dlvlBion. C. mtged. the land 
to the lessor of pltf. In ejectment 
against C. & the sons, they appeared 
jointly & entered into the common 
Qonseut rule. Sc a verdict was given 
for pltf. against all defts. (Jn a 
motion fora now trial: — Held: though 
C. was estopped by his mtge. from dis- 
puting the title of the lessor of pltf., 
his sons wero not estopped ; Sc the 
lessor of pltf. having proved no title 
except the mtge., there should be a 
new trial. — Doe d. Burk v. Cormier 
(1890), 30 N. B. R. 142.— CAN. 

881 vii. .] — S. conveyed to 

deft. 00 . a lot of land being a part 
of the foreshore of the harbour of 
Sydney, granted to him by the Govt, 
of Nova Scotia, after the coming Into 
force of Britiau North America Act. 
After the death of S., his widow brought 
an action olalming dower in tho lot. 
to which deft, pleaded that the grant 
to S. was void, the title to the lot being 
in the Dominion Govt. : — Held : the 
oo. having obtained title to the lot 
from S. were estopped from saying 
that his title was deieotlve. — Sydney 
& Louisburo Coal & Railway Co. v. 
Sword (1892), 21 S. 0. R, 152; 23 
N. S. R. 214.— CAN. 

881 viii. — .] — In 1841 land 


was wanted by King’s College to G., 
who m 1849 conveyed it to a married 
woman, who, with her husband, waks 
in possession at the time of the grant 
to Q. The conveyance to the married 
woman was executed by her husband. 
The husband Sc wife lived together 
on the laud till her death, ib 1864, &: 
the husband till 1870, he dying in 
Jau. 1889. In an action of ejectment 
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Sect. 6. — 0?i U'Jioni bhiding and who may take ad~ 
vantage of estoppel: Sub-sect. 2 .] 

from party estopped.j — T aylor v. Nrkdham, No. 
930, post. 

882. .] — Cholmondeley (Earl) v. 

Clinton (Lord), No. 9 15, post. 

883. — — .] — Pltf. in ejectment claiming 

under a mtgee. gave in evidence the mtge. deed 
executed by nitgor. & mtge(^, which recited that 
mtgor. WHS seised in fee. Deft, was no party to 
this deed, but liad subsequently indorsed upon it 
this memoi‘anduni “ the within premises were 
charged by me, W". 8., the purchaser of the equity 
of redemption thereof, with the pajment of the 
further sum of £325 ” : — Held : the memorandum 
was evidence for the jury that deft, came in under 
mtgor., if so, lie was estopijcd from setting up 
an adverse title prior to the date of mtge. deed. — 
Doe d. Gaisfokd v. Stone (1846), 3 C. B. 176; 
15 L. J. C. P. 231 ; 7 L. T. O. 8. 207 ; 10 Jur. 480 ; 
130E. R. 71. 

884. .] — Where a tenant in tail has 

entered into a contract for the sale of his estates 
for value, in order to convey them to the imr- 
chaser, has suticred a recovery w'hich turns out to 
be technically defective at law, the ct. will not 
allow^ pereons claiming under him to take advan-" 
tage of the flaw. — Uoward v. Surewsbuby (Earl) 
(1807), L. R. 3 Eq. 218 ; 36 L. J. Ch. 283 ; 15 
W. R. 301 ; on appeal^ 2 Ch. App. 760, L. C. & 
L. JJ . 

885. — By assurance Inter vivos.] — 

Edwards v. Omellhallum, No. 879, ayite. 

886. .]— Palmer v. Ekins, No. 

740, ante. 

887. .] — Webb v. Austin, No. 

998, post. 


888. .] — An assignee of the 

reversion may establish his title against lessee by 
way of estoppel. 

B., being mtgor. in possession, on Feb. 22, 1848, 
by indenture executed by him & deft., demised 
to deft, certain premises for seven years, & deft, 
covenanted to repair. On Feb. 2, 1854, B. 
executed an indenture, whereby, after reciting 
mtge. & that he had sold the equity of redemption 
to pltf., he “ granted, bargained & sold, aliened, 
released & surrendered the premises, & all his estate, 
right &. title, both at law & in equity therein, to 
pltf.,” etc. Pltf. sued deft, for a breach of the 
covenant to repair. The declaration, after stating 
the lease & covenant, alleged that B. by deed 
assigned the premises to pltf., whereby the re- 
version thereof, subject to the term created by the 
lease, vested in pltf. Deft, pleaded that B. did 
not assign the premises to pltf. ; nor had he at 
the time of making the lease any reversion of & 
in the premises ; nor did any reversion in the 
premises come to pltf. : — Held : deft, was estopped 
from denying that lessor had such a legal estate as 
would warrant the lease ; & as no other legal estate 
or intLTcst. was shown to have been in lessor, it 
must be taken as against lessee, by estoppel, that 
lessor had an estate in fee. — Cutiibertson v. 
Irving (1860), 6 H. & N. 135 ; 29 li. J. Ex. 485 ; 
158 E. R. 56 ; sid) nom. Irving v. Cuthhertson, 
3 L. T. 335 ; 6 Jur. N. S. 1211 ; 8 W. R. 704. 

Annotations : — Reid. Morton v. Woods (18G9), 38 L. J. Q. B. 

81; Hartoupv. Boll(1883), Cab. &E1. ID; Onward Bldg:. Soc. 

V. Smithson, [1893] 1 Ch. 1 ; Keith v. Gancia (1904), 73 

L. J. Ch. 411. Mentd. Underhay v. Read (1887), 58 L. T. 

457 ; David v. Sabin (1893), 62 L. J. Ch. 347 ; Brigg v. 

Thornton, [1904] 1 Ch. 386. 

Assignee of lessor.] — See, 

further. Landlord & Tenant. 

admitted his liability under W. C. Act, 
& agreed to pay half wages by way of 
compensation. In a claim by the 
widow for compensation ; — Held : there 
was no estoppel, as appet., the widow, 
\vas not a party to the agreement, 6c 
did not claim under it, but claimed as 
a dependant under the Act. — MA^n'ON 
V. Cantwkll, [1918] 2 I. R. 563 ; 53 
I. L. T. 97.— IR. 

881 xiv. .] — R. purchased 

sevontoen shares in a block of native 
land. R. 6c the other grantees agreed 
orally that the Native Land Ct. should 
partition the block, R. abandoning 
part of the acreage ho was entitled to 
in settlement of other claims. The 
ct. made on adiudlcation accordingly, 
which was afbtirwards found to be 
invalid. R, entered into possession 
of the land awarded to him, 6c after- 
wards sold to L, Four of the convey- 
ances to R. were void os not having been 
certifled by the Native Lands Frauds 
Comr., & L. purchased tht^se shares 
again either from the grantees or from 
sub -purchasers : — Held : as the four 
grantees, whose conveyances were void, 
were no parties to the agreement for 
partition, neither they, nor L. os 
representing them, were estopped 
from denying it. — Lockk v. Kaiiutia 
(1887), 5 N. Z. L. R. C. A. 214.— N.Z. 

881 XV. .] — A deed of assign- 

ment was executed by a private co. 
by a director of the co. signing on it-s 
behalf without alHxing the common 
seal. The CO. filed a creditors’ petition 
alleging the deed of assignment os an 
act of bankruptcy : — Held : it is not 
necessary that the deed should be 
actually executed by a potltioaing 
creditor in order that ho may be 
estopped by the deed, it being sufficient 
to show that ho is privy to its execution ; 

& the execution by the director was 
ample evidence that the creditor was 
privy to the deed . — Rc Aburn (1908). 

27 N. Z. L. R. 442.— N.Z. 


881 xii. 


begim in Oct. 1889, by the heir-at-law 881 xi. 
of the wife against persons claiming 
through the husband : — Held : (1) the 
conveyance to the wife was made by 
the procurement of the husband, & ho 
took an estate under it, 6c having 
no other right or title to the land, was 
estopped from denying the validity of 
G.’s title ; (2) pltfs. were not esiupped 
by the dealings of their ancestress 
with the land. — MAlisu v. Wkbu 
(1891), 21 O. K. 281 ; 19 A. R. 504 ; 

22 ri. C. R. 437.— CAN. 

88 1 ix. — — . ] — A person, having 

a raiyidi interest in certain lauds, 
iutg('d. the same to pltf. without 
the landlord’s consent. Subsequently 
various transfers of portions of the 
lauds intged. were effected to different 
persons by llie widow of the mtgor. 

Finally, the widow sold a purti<m of 
tlie mtged. lauds witli the consent of 
the landlord to one it., who after his 
purchase took a fresh lease of the same 
from the landlord at an enhanced rent 
on payment of a i)remium. A suit 
having been histituted by tlio mtgee. 
for recovery of the mtgc.-monoy, the 
widow 6c all the subsequent transferees, 
including the purchaser, were made 
parties. The purchaser pleaded that 
he was not a necessary party l.o the 
suit, & that the mtge. was inv'alid 
on the ground that the raiyati right 
was not transferable : — Held : the 
purchaser claiming under a title party, 
at least created by the mtgor., was 
estopped from raising the pica of 
non-transferabllity of the holding.— 

RADHA KANTA CllAKIlAVAUTl V. Rama- 
NANDA SJIAIIA (1912), 1. L. R. 39 Calc. 

513*^ IND, 


— .] — R., who had 

possession but no title, lot lands by 
parol to deft, for a term of two years, 
within which period R., by deed, 
assigned the same to pltf., who, 
bclox-o the expiration of the two years, 
demanded pos.session from deft. 6c 
brought an ejectment against him : — 
Held ; deft, was estopped from denying 
R.’s title, under whom pltf. derived, 
A jiltf. was entitled to recover. — Wakij 
V. Rvan (1875), I. R. 10 C. L. 17.— IR. 


-.]— In 1869, G. 


mtged. lands in foe to O. In 1877, on 
the death of U., the trustees for sale 
of O.’s will, by assignment of the mtge. 
of 1869, convoyed lauds to C., in 
which deed G. joined as a confirming 
6c granting party. G. had in 1882, 
demised the lands to H. for ten years, 
from 1870 to 1880. After 1880, U. 
continued in possession, paying the 
old rent to G., &, in 1883, he served an 
originating notice to fix a fair rout 
under Laud Law (Ireland) Act, 1881, 
B. 8, & in May, 1887, an order fixing 
same was made. In Mar. 1887, C., 
having demanded possession, served 
a wilt of ejectment on the title, 
claiming possession. At the trial C. 
failed to prove the will of O., but did 
prove the deed of 1877, which con- 
tained a recital of the devise to trustees 
for sale contained in O.'s will : — Held : 
the recital of the devise by O. to trustees 
contained in the deed of 1887 was 
sufficient evidence of that dovlso, & 
n., claiming through G., was estopped 
from douying that recital. — Clabkk v. 
Hall (1888), 22 L. R. Ir. 383 ; 24 
L. R. Ir. 316.— IR. 


881 X. 


.]—Scmhle: although 


881 xiii. 


-.] — A man, om- 


no estate passed by a deed, the assignees 
of the grantor of that estate could 
avail themselves of the estoppel 
thereby created. — Churcr v. Dalton 
(1852), 2 I. C. L. R. 249.— IR. 


ployed to thatch a farmer’s dwelling- 
house for a daily wage, fell off the roof 
& sustained Injuries resulting in death. 
In deceased’s lifetime an agreement 
was entered Into on his behalf with 
the employer, by w’hich the latter 
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889. Mortgagee — Prior mort- 

gage unknown to prior mortgagee.] — A mtge. 
executed in 1871 contained a recital that mtgor. 
was indebted to mtgee, in the sum of £1,500 for 
moneys advanced by her to him, & that ho had 
agreed to secure the payment of the same by 
mtge. The money had been advanced in 1864, 
& the evidence showed that there was at that 
time no agreement for mtge., & that there had been 
no subsequent pressure by lender. Mtge. deed 
was retained in the possession of mtgor., & tliere 
was nothing to show that mtgee. knew of its 
execution until Feb. 1874 : — Held : mtge. was 
void under 27 Eliz. c. 4, as against mtgee. for 
value whose mtge. was executed in Feb. 1872, 
the recital of the agreement not operating as an 
estoppel against him. — Cracknall v. Janson 
(1870), 11 Ch. D. 1 40 L. T. 640 ; 27 W. R. 851, 

a A. 

Annotalion : — Mentd. Wigan v. Englisli & Scottish Law Life 
Assce. Assocn., [1U09] 1 Ch. 291. 

890. .] — By indenture of 

Feb. 6, 1845, W., equitable tenant for life in 
possession, vmder the will of the Earl A., of, 
amongst other hereditaments, the land demised 
by the indenture, granted a lease to S., deft. & to 
C. <te B., whose estate deft, now has, of a piece of 
land for a term of eighty yeai*s, at a yearly rent 
of £5 ; by the following description, viz, “ All 
that piece or parcel of ground, part of H. farm 
within the hamlet of I. in the county of J., bounded 
on the north & east by lands belonging to W., on 
the south by a public road leading from Y. to Z. 
& on the west by another public road leading from 
Y. to N., together with cottages buildings 
thereon, & with the right of a carriage-road, 
from the piece or parcel of ground to the works of 
S., O. & B., at N., the ground plot whereof is 
shown in the margin of these present ” & the 
lessees thereby covenanted to build certain houses 
on the demised land. At the date of the lease 
S. & C. & B. were owners respectively of certain 
mills <fc works at N., & trustees under the will 
held the fee simple & inheritance of the lands on 
each side of two public roads for a considerable 
distance. Several houses, occupied as private 
residences, called X. Terrace, have since the 
date of the lease been erected on the demised land 
by lessees, who have also since the same date 
made the carriage-road upon land, parcel of the 
hereditaments comprised in the will, & other than 
the demised land, &- erected a stone bridge over 
the river there at the north-west end of the carriage- 
road to connect the same with the mills & works 
This carriage-road does not communicate directly 
with the demised land, but runs from the bridge 
southwards into the public road from Y. to Z., 
having the other public road from Y. In N. on the 
east, between it & the demised land. In Oct. 1805, 
deft. & the other lessees assigned the demised 
land to the M. Railway Co. for the residue of the 
term, subject to the yearly rent, but expressly 
reserving out of the assignment the before 
described right of carriage-road ; &- by an indenture 
of Dec. 26, 1865, to which W. w'as a party, the 
trustees of Earl A.’s will conveyed the same land 
to the CO. in fee simple. In 1875, the trustees put 
up to auction & sold, & by indenture dated 
Sept. 29, 1875, to which W. was a directing pai’ty, 
conveyed to pltf. in fee, amongst other lands, the 
carriage-road in question, by tlie following de- 
scription : “A road to the works & premises of 
S., C., & B., situate in N., for which S., B., & 0. 
pay an acknowledgment of Is. per annum. By the 
8th condition of sale it was stated that “ every 
lot was sold subject to all right of way & 


other easements charged & subsisting thereon.” 
After the assignment & conveyance to the M. 
Railway Co., deft, continued to use the road up 
to the date of this action, &, since the conveyance 
to pltf., entered upon <fc passed over the road, not 
only for going to or from X. Terrace, or the land 
demised by the lease of 1845, but also for going 
to & from & for the carriage of goods between his 
works & the M. Railway station, which is not on 
any part of the demised land, & also for going to 
& from collieries & other places in connection with 
his works, & he claimed to use, & then still used, 
the road by himself & servants & persons employed 
at his works for aU purposes connected therewith. 
On Sept. 28, 1875, a six months’ notice was given 
by W. & the trustees to deft, to give up all heredita- 
ments held by him in the county of J. as yearly 
tenant, since Mar. 25, 1876, payment of the Is. 
per annum in respect of the user of the road was 
demanded by pltf. of deft., & refused by the latter ; 
& it was admitted that such acknowledgment has 
never been paid by deft, or any lessee under the 
lease of 1845 ; but, up to the assigriment to the 
M. Railway Co., the rent reserved by that lease 
was duly paid to & received by W. Pltf. had no 
knowledge or notice of the existence of the lease 
of 1845, or of deft.’s claim to any right of way 
other than is exi)resscd in the conditions of sale 
& the conveyance to pltf., or as might be inferred 
therefrom, & from the existence of the road itself 
leading from the highway to deft.’s premises. 

In an action by pltf. to recover damages from 
deft, for his wron^ul entry upon k, user of the 
carriage-road : — Held : whether W. had or had 
not power to grant the lease for eighty years, yet, 
as he was a party to the conveyance of Soxit. 1875, 
to pltf., both he & pltf., who claimed through him, 
were estopped from disimting during W.’s life- 
time, the grant of land & roadway contained in the 
lease ; & although pltf., even if wdthout notice, 
could not claim title to the lands except subject to 
any charge or burden created by W. yet, having 
had notice sufficient to put him upon inquiry, he 
could not be deemed a purchaser for value without 
notice. — Sumner v, Schofield (1880), 43 L. T. 
763. 

891- By descent.] — The fine of 

T. enures by cst-oppel, k afterwards when the 
remainder comes to his son tJiat he shall claim in 
nature of a descent k therefore shall be bound by 
the estoppel. — W eale v. Lower (1672), I*oll. 54 ; 
86 E. R. 509. 

Annotations : — Apld. Doe d. Christmas v. Oliver (1829), 

io B. & C. 1 81. Consd. Webb V. Austin (1814), 7 Man. & G. 

701. Re!d. Vick v. Edwards (1735), 2 Eq. Cas. Abr. 474 ; 

Sturgeon v. Wingfield (1840), 15 M, & W. 224; Itow- 

botham v. Wilson (1857), 27 L. J. Q. B. Oi. Mentd. Doe d. 

Bruno v. Martyn (1828), 8 B. & C. 497. 

892. .] — In ejectment by an 

hcii*-at-law, against deft, who claims under a lease 
granted by an ancestor of lessor of pltf. ; if such 
lease, being in the hands of lessor of pltf., be 
produced at the trial by him on notice, it may be 
given in evidence, without proof of its execution 
by the subscribing witness. 

An heir-at-law producing a lease granted by an 
ancestor, under whom he claims, ^though it is 
to be used as evidence against his right to present 
possession of the land, is estopped from disputing 
the due execution of the instrument (Bayley, J.). — 
Dob d. Tindale v. Hemming (1820), 2 0. & P. 
462, N. P. ; subsequent proceed mgs, 6 B. & 0. 28. 

Annotation : — Mentd. Bell v. Cliaytor (1843), 1 C!ar. & Kir. 

162. 

893. .] — A. executed a dis- 

position, by which, in the event of his predeceasing 
his pai*ents without leaving heirs of his body, ho 
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Sect. C.— On whoin binding a7id ivho may take ad- 
vantage of estoppel: Sub-sccts, 2, 3 4.] 

gave all liis estate, heritable & movable, then 
belonging or which should belong to him at his 
death, to his parents & the longest liver of them, 
& after the death of the longest liver, then to such 
person & for such uses as he himself might appoint 
by deed during his life, & even on death-bed ; & 
in case he should die without executing such deed, 
then to such person & for such uses as his parents 
should by deed appoint. His parents predeceased 
A., having with his consent executed a mutual 
trust disposition <fc settlement in favour of trustees 
therein named. A. afterwards executed a trust 
disposition & settlement, giving all his estate to 
trustees therein named, declaring the uses, & 
revoking all former settlements as far as they 
interfered with it ; he died on the same day 
without heirs of his body : — Held : A.’s first deed 
did not preclude his heir-at-law from challenging 
& reducing the death-bed deed. — Gordon v. 
Clynk (1839), 0 Cl. & Fin. 539 ; Mad. & Itob. 
72 ; 7 E. 11. SOI, H. L. 

894. By will.] — Archer v. Pope 

(1751), 2 \’es. Sen. 523 j 28 E. 11. 334. 

Annotation : — Mentd. Worthington v . Wiginton (1855)»^ 20 

Boav. 07. 


895. 


-.]— Doe d. Lushinoton 


V. Landaef (Lord Bp.), No. 705, ante. 

896. .] — Settlor, by deed, pur- 

ported to grant an annuity out of certain land, 
& to grant a term of a hundred years to a trustee 
to secure the annuity. At that time the settlor 
had not the legal estate, which was outstanding 
in mtgees. The settlor died, devising to his three 
sons, who paid oH rntge., &; the mtgees. conveyed 
the estate to tlio uses of the will. The devisees then 
sold to a pm*chaser without notice of the annuity. 
The annuitant filed a bill against the trustee of the 
tenn A the purchaser to recover the annuity : — 
Held : annuitant had no remedy in equity against 
])urchaser, but might compel the trustee to pro- 
ceed at law A establish his title, if any, against the 
purchaser. Scmblc : devisees would not be 
estopped from denying the grant of the term. — 
Clemow V. Geach (1870), 0 Cli. App. 117 ; 40 
L. .1. Ch. 11 ; 19 W. 11. 53, L. C. 

897. Widow continuing in posses- 

sion.] — Where a mtge. of copyhold premises by 
lease release recited, that by indentures of lease 
& release, mtgor., a copyholder for lives, had 
contracted with the Bishop of K. for the absolute 
purchase of the inlieritance, in fee simple of the 
copyhold premises, & that the Bishop of H. had 
granted released the same, parcel of the manor 
of the prebend of W., to hold the same to mtgor., 
his heirs A assigns for ever ; & mtge. deed tiien 
witnessed that mtgor. granted & released the 
premises in fee, subject to the usual proviso for 
redemption: — Held: (1) there was no sullicient 
evidence furnished by the recital that there had 
been any enfrancliisement of the copyhold. 

(2) Qii. : whether the above recital vv^as evidence, 
by way of estoppel, against the widow, in possession, 
of mtgor. — Doe d. North v. Webber (1837), 3 
Bing. N. C. 922 ; 3 Hodg. 203 ; 5 Scott, 189 ; 
C. L. J. C. P. 319 ; 132 E. It. 006. 

t '~~7ooTT‘. , conveyed B. in 

fee to L. in 1 8-, 7, & the wife of J . was a party to that 

deed. It was agreed at the time of executing the 

should continue to occupy 
till he or L. died. L. died, & his heir gave J. notice 
to quit. A few days after the notice to quit 
expired, J. died, & Ids widow, continued in 
possession. On ejectment brought by the heir 


against the widow : — Held : she could not set up 
a prior mtge. of B. by J., for her possession accrued 
through J., therefore she was estopped by the 
conveyance of 1827. — Doe d. Leeminq v. Skhirow 
(1837), 7 Ad. & El. 157 ; 2 Nev. & P. K. B. 123 ; 
Will. WoU. & Dav. 517 ; 112 E. R. 430. 

899. Widow claiming under hus- 

band’s friendly society policy.] — Fortune v. Orb 
(1894), Diprose & Gammon, 639. 

900. Assignee under order of court.] — 

Testator, seised in fee of an undivided moiety in 
certain real estates, devised all his real personal 
estate to two persons, their heirs, exors. & admini- 
strators, in trust, to receive the rents & profits, 
& pay thereout various annuities, which they 
were authorised to raise by mtge. of all or any 
part of the estates. The will also contained a 
power to the trustees to accept surrenders of old 
leases & to grant new ones, with certain specified 
conditions. 

The lessor of pltf. was heir-at-law of the sur- 
viving trustee, had received the rent reserved 
as to both moieties ; but the moiety, not belonging 
to testator, had been conveyed to him under a 
decree of the Ct. of Ch. : — Held : he could not bo 
• estopped by the lease ; the receipt of rent would 
only create a tenancy from year to year, which 
had been dctemiined by a notice to quit. 

Even if he had demised the entirety, & although 
the lessor of pltf. is liis heir, yet there could bo 
no estoppel in this case, for the lessor of pltf. does 
not take tiie moiety in question as his heir, but as 
a purehas(U‘ (Pat'ceson, .1.). — Doe d. Blaurave 
V. Stephens (1850), 15 L. T. O. S. 541. 

901. Whether cestui que use bound by 

estoppel of feoffee to uses.] — Cestui que use can 
have no advantage of an estoppel in the deed of 
feolfment to uses. — Anon. (1078), 1 Frcem. K. B. 
475 ; 89 E. K. 350. 

902. Assignment by trustee In bank- 
ruptcy — Whether bankrupt estopped.] — In 1873 
letters patent for improvements in lace machines 
were granted to II., who in 1877 went into liquida- 
tion, (fc the patent was sold by the trustee to pltfs. 
H. afterwards entered into partnership with S., 
A this action was brought against 8. H. to 
restrain them from infringing the jjatent. By an 
order made when the action had come on fur trial, 
it was postponed, with liberty to 8. <fc H. to deliver 
specified objections. These were that 8. 6c H. 
denied infringement, <S,: tliat 8. objected to the 
validity of the patent on the ground of want of 
novelty 6c insulliciency of the specification. From 
the cross-examination of pltfs.’ witnesses it 
appeared that one of the subsidiary combinations 
in the machine was not novel. The ct. of first 
instance was of opinion tliat the jjatentec had not 
claimed this subsidiary combination as his in- 
vention, held the i)atent valid, & granted an 
injunction against both defts., 6c an inquiry as to 
damages. Defts. appealed. The Ct. of Appeal 
hold that on the construction of the specification 
II. had claimed the subsidiary combination as his 
invention, 6c that the patent was invalid, & that 
there being nothing to prevent 8. from insisting 
on tills objection, his appeal must succeed : — Held : 
H. was not estopped from disputing the validity 
of the patent, either by matter of record, on the 
ground that the latters patent were of record ; 
or by deed, by reason of the specification being 
under his seal ; or by matter in paiSy on the 
ground of the statements in his petition to the 
Crown, there being nothing to show that pltfs. 
bought on the faith of those statements. — Cropper 
V. 8MITII (1884), 20 Ch. D. 700 ; 63 L. J. Ch. 891 ; 
51 L. T. 729 ; 33 W. R. 00 ; Griffin’s Patent Cases, 
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00 ; 1 R. P. C. 81, C. A. ; rcvsd. on other grounds 
(1885), 10 App. Gas. 249, H. L. 

Annotations: — Mentd. lie Hall (1888), 21 Q. B. D. 137; 
Shoe Machinery Co. v. Cufclan, [189G] 1 Ch. 108 ; Dewier 
V. Keeling (1808), 14 T. L. K. 257 ; Van Borkcl v. Simpson 
(1906), 23 R. 1*. C. 237 ; Be Crighton & Law Car & General 
Insce. Corpn., [1910] 2 K. B. 738. 

Liquidator — Whether bound by estoppel affect- 
ing company.] — See Companies, Vol. IX., p. 309, 
No. 1923, & Vol. X., pp. 874, 875, Nos. 6937, 5939. 
See, further. Sub-sect. 7, post. 


had been stated on the settlement, A, as to 
acquiescence, dcft.’s rights continued as they were 
on the day after his marriage. — Net^son v. S'rociCER 
(1850), 4 De G. & J. 458 ; 28 L. J. Ch. 700 ; 33 
L. T. O. S. 277 ; 5 .Tur. N. S. 751 ; 7 W. R. 003 ; 
45 E. R. 178, L. JJ. 

Annotations : — Expld. Leslie v. Shoill, [1914] 3 K. B. 007. 
Reid. Wright v. Leonard (1861), 5 L. T. 110 ; Burton v. 
Levey (1891), 7 T. L. R. 248 ; Mohori Bibeo v. Dhat- 
modaa Ghose (1903), 19 T. L. 11. 295. 

Deeds of infants & ratification.] — See, generally 

Infants. 


Sub -SECT. 3. — Infants. 

903. General rule.] — An infant possessed of a ' 
term sold it to anothtir man for a certain sum of 
money, &, after attaining his full ago he received 
part of the sum, by which it was said that he was 
estopped from avoiding his grant ; — Held : ho 
was not estopped, but could avoid tlie grant 
because it was void at the commencement, & no 
act afterwards could make it good. — Anon. 
(1564), Dal. (U ; 123 E. R. 276. 

904. .] — Where a person is of age when he 

makes a lease, & lias nothing in the iiremises, but 
they afterwards descent to him, the lease shall 
enure by way of estoppel. Sccais : if he had been 
an infant. — Smith v. IjOW (1739), 1 Atk. 489 ; 
West temp. Hard. 669 ; 26 E. R. 310, E. C. 

905. Plea of delivery before date of deed.] 

• — Anon, (prior to 1580), Plowd. Queries, 45, pi. 
211 ; 75 E. R. 922. 

906. Deed executed by infant representing 
himself of age.] — Dy an indenture of settlement, 
dated in 1850, after reciting that the intended wife 
was possess(‘d of a capital in business estimated 
at £1,000, that upon the treaty for the marriage 
it- was agre(*d that the in(end<‘d husband, deft., 
should enter into a covenant for payment to the 
trustee of a sum of £1,000, it was wil.nessed that 
deft, did thereby covenant to pay £1,000 to the 
trustee upon certain trusts for tlu^ se])ara.te use 
of the intended wife, & if she should die in the life- 
time of deft., then for the children of t he intended 
wife by a former marriage. The marriage W'as 
solemnised, & deft, entered into possession of the 
stock in trade, & carrh'd on the business till the 
death of the wife in 1857. The trustee originally 
nominated had never acted, & for several years 
there was vii tually no trustee whatever ; but later 
a trustee was appointed, who soon after the wife’s 
death demanded payment of £1,000, & upon 
deft, ndusing to pay, instituted this suit in the 
name of the children of the earlier marriage as 
their next friend. Deft, resisted the demand, on 
the ground that he was not bound by the covenant 
by reason of his infancy at the time of his marriage, 
tSt that that fact was known to his wife at that time. 
It was i3roved that deft, did not attain twenty-one 
till the year 1853, but the evidence established 
as against him, that he, at the time of the execution 
of the deed, asserted to the soli*, of the wife who 
had prepared it, that he was of full age. It 
appeared, however, to be also established that the 
wife was aware of his real age, notwithstanding 
those assertions, & consequently that slie was not 
defrauded by them. The judge on the ground of 
the misrepresentation, & also of acquiescence, 
held that dtdt. was not entitled to set up the plea 
of infancy in bar to the covenant, & deft, appealed 
from the decree : — Held : the ciise must upon the 
evidence be considered as if the fact of the infancy 


Sub-sp:ct. 4. — Eeme Covert. 

907. Allegation of delivery before date of deed.] 

— Anon, (prior to 1580), Plowd. Queries, 45, pi. 
241 ; 75E. R. 922. 

908. By surrender of copyholds.] — (1) Feme 
covert without husband’s joining, but in his presence 
surrenders her coy) yh olds to use of her will or 
appointment, devises it : — Qu. ; whether good. 

(2) Pine by feync covert is good against her heir 
by estoppel. 

The question then is, whether the wife can 
surrender that estate intn the hands of the lord, 
so as to mak(5 it (hh^ctual ? A One differs from the 
case of a surrender ; for that will be good against 
the heir by estoppel, althougli it passes no estate 
at all : but if a surrender is not good, there will 
be no estoi)pel, A no estate can pass into the hands 
of the lord (Lord IIahdwh're, C.).— -Taylor v. 
Philips (1749), 1 Ves. Sen. 229; 27 E. R. 999, 
L. C. ; subsequent ^yrocccdings (1750), 2 Ves. Sen. 
23, L. C. 

Annotations : — As to (1) Consd. Compton r. CoUinaon (17i)0), 

1 Hy. Bl. 334. As to (2) Reid. Goodtitlo v. Morao (1789), 

3 Term R(!i). 365. 

909. Recital in deed acknowledged .] — Scmhle : 
a married woman is bound by estoppel by a recital 
in a deed duly executed & acknowledged by her, 
in the same manner as if she were a feme sole . — 
Jones v. Frost, Re Fiddey (Solicitor) (1872), 
7 Ch. App. 773 ; 42 L. J. Ch. 47 ; 27 L. T. 465 ; 20 
W. R. 1025, L. JJ. 

910. Whether effective to avoid restraint on 
anticipation — Restraint fraudulently concealed.] — - 

A married woman having prox)erty settled to her 
separate us(L with i*esfi‘aint upon anticiyiation, 
concurred in a fraudulent mtge. of such proiierty, 
concealing the restraint upon anticipation. 
Mtgee. obtained a judgment against her for the 
amount lent, & a charging order to charge her 
next accruing dividend : — Held : such charging 
order must be discharged ; for in no case & by no 
device could the restraint upon anticipation be 
evaded. — Stanley v. Stanley (1878), 7 Ch. D. 
589 ; 47 L. J. Ch. 256 ; 37 L. T. 777 ; 26 W. K. 
310. 

Annotations : — Expld. Cahill v. Cahill (1883), 8 App. Cas. 

420. Folld. Baloman v, Faber, [1898] 1 Ch. 14 4. Refd. 

lie Glanvill, Ellis v. .Tohnson (1886), 31 Ch. D. 532 ; Hyde 

V. Hyde (1888), 13 1*. D. 166; Hood-Bari-a i'. Cathcart, 

[1894] 2 Q. B. 559. 

911 • Mistake.] — A married woman was 

entitled to the income of projicrty during her life 
for her separate use without power of anticipation, 
subject to a proviso that on a specified event her 
interest should cease, & the property be held in 
trust for her husband. In order to assist her 
husband to make an arrangement with a creditor, 
she executed a deed-poll, whereby she admitted, 
believing then that it was true, tliough, as she 
afterwards alleged, it was not in fact true, tliat the 
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QfTKSNKL (1922), 
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Estoppel. 


Sect. C.— On ichom binding and who may take ad- 
vantage of estoppel : Sa h-sccts. 4, 5 , 0, 7 efe* 8.] 

<‘vcul rneniioiied in the pioviso had occurred, 
that her life irderest. liad determined, & she 
i('leased tliat inlerest in fa\'our t)f her husband. 
On the faitli t)f tliis deed llie creditor entered into 
arrangenienls witli t)ie Inisband for Ids benelit. 
The wile subsequently, notwithstanding tlie deed, 
claimed to receive the income of the property 
during her life Held : she could not by admission 
oi- ('stop})el oi- in any other way by h(‘r own act 
get rid of the proleclion afforded by the restraint 
on anticii)ation. cV her right to receive the income 
\Aa.s unaflected by }i('r adndssion contained in the 
deedqioll. — Bat1':man (Lady) V. Faber, 

I ( h. I'l l ; (17 T.. .1. Ch. 180 ; 77 L. T. .570 ; 40 
\V. B. 21.5 ; 14 T. L. B. 81 ; 42 Sol. Jo. 80, O. A. 

Jnnoinlion Consd. iiV ’WmiiJfiis, Wickori v. Wilson, 

] (Ji. 


Sx UJ-SECT. .5 — Ll' N ATI CS . 
LeNATK’S. 


S U B - S E 0 T . 0 . — C O R r O R A T I O N S . 


912. Whether bound — Deed ultra vires.] — Thi* 
trustees of a public Turnpike Act , which empowers 
tluTu to erect toll-houses A; mortgage the tolls, 
A which declares that there shall be no f)riority 
among the creditors, have no i)ower to mortgage 
the toll-houses oi' gates. If in fact they have made 
such a mtge., A an ejectment is brought again.st 
them by the mtgee., tlu*y are not estopped by their 
d<‘cd from insisting that the Act gives them no 
such poAver.- — Fairtitee d. IMyt'i’on v. Gilbert 
(1787), 2 Temi Bep. 109 ; 100 F. B. 91. 

Amiotalions : — Consd. boo d. Loat v. Homo (1842), 3 Q. B. 

TjT ; LJovon r. Biofon By-. V- HoaaoU (18G7), L. IL 3 
E( 1. ill. Reid, boc d. Banks r. Booth (I8()()), 2 Bos. & I*. 
211) ; lioc d. Buffgulcy v. Hares (1833), 4 B. A: Ad. 436 ; AV; 
t'OEiiamies Acts, Lj- p. Watson (1888), 21 g. B. b. 301 ; 
St. Maiy, Islioj^ton, Vestiy v. Hornsey 15 (*., [1900] 1 Ch. 
t't)6. Mentd. boe d. Thouii)son v. l.ediard (1832), 4 
B. A: Ad. 137 ; Eripp v. BridgAAuter Ac Taunton Canal Ac 
Stullcid By. A: Harbour Co. (1867), 29 L. T. O. S. 176 ; 
(.Ufst r. Book' Ac Bourueiuoulh By. (1870), L. it. 5 C. I^. 

[t . 

913. — — .] — The w'ords “ in case he was 

np])ointed or elected by the trustees ” in Turnpike 
Boads Act, 1822 (e. 120), s. 124, apply to cases 
Avhere th(U(^ was an ai)pointm«‘nt or election de 
fuel o hy the trustees, in eontra-distinetion to .an 
ap])oint merit b>' Act ; A, therefore, proof of a 
paity ha\ing acted as trustee, A of an order" mad<; 
by the trustees for his ajipointment or election, is 
suhieient ; A that even under a local Act, wiuaeby 
th(‘ appointrn(*nt of new trustees, on death or 
I'emoAal. is ii ijuired to be under the Irands A seals 
of live of tlie old trustees, A although it is shown 
that the order for such ajj^iointment was not so 
made 


1 am inclined to think the trustees, acting in the 
execution of .a yuiblic trust under an Act of Parlia- 
ment, are not estopjied from saying that this 
deed is not their own act (Littlehale, ,T.).--- 
Doe d. Bacig.\ley r. Hares (1833), 4 B. A Ad. 
43.5 ; 1 Nev. A M. K. B. 237 ; 2 L. J. K. B. 88 : 

110 Tn T» P'1.. ’ - » 


V. Penfold, boe 


•]- The Westminster Improve- 
ment tomrs. were authorised by several Acte 
nf Parliament to borrow sucli sums of money as 
tliey should think nec(*ssary for tlie purajosijs of 
the Act A to give bonds for the same, A whicli 


bonds were assignable. In an action by pltf., 
as transferee of one of such bonds, the condition 
of which r’ceited that defts. had, in pirrsuance of 
the Acts, borrowed of one T. P. £5,000, for enabling 
them to carry the Acts into execution, defts. pleaded 
that they did not borrow the sum of 'Jk P., or any 
part thereof, for the purposes of the Aids, A that 
they were not authorised to make the bond, A 
that the same was made contrary to the provisions 
of the Acts, f)f which T. P. A pltf. had notice at 
the time the bond was made A transferred to 
idtf. : Held : (1) the plea was bad. 

(2) Defts. also pleaded, that at A before the 
bond was made, certain persons, namely, C. M. A 
W. M. were entitled to receive from defts. certain 
bonds ; that T. P. A others conspired fraudulently 
to procure for T. 1*. one of the bonds to which 
G. M. A W. M. wTre ent itled, A that by means of 
such conspiracy A fraud they procured C. M. A 
W. M. to authorise defts. to give to T. P. one of the 
bonds they were so entitled to ; A that the bond 
.sued upon w.as thereupon given to T. P. by defts., 
A that they, defts.. had never borrowed any sum 
of money from T. P., of all which premises pltf. at 
the time of the transfer to him of the bond bad 
noticii : — Held : bad, bi‘(;ause defts. could not set 
up as a defeuee tlie fraud tli.at had been committed 
upon C. M. A. W. INI., by whose directions they had, 
in pursuane(^ of their contract with them, given the 
bond to T. P. 

(3) The meaning of estoppel is this — that the 
parties agi-ee for the imriiose of a particular 
tran.saction lo state certain facts as true. . . . 
But the. whole matter is opened where the state- 
ment is made for the purpose of concealing an 
illegal contract, for per.sons cannot be allowed to 
esca])e from the law by making a false statement 
(Martin, B.). — Horto.n v. Westmin.s'J'ER Im- 
provement Gom:r.s. (1852), 7 Excli. 780 ; 21 
L. J. Ex. 297 ; 19 L. T. O. S. 219 ; 155 E. K. 11G5. 

Annotatiims : — As to (1) Refd. Jlc Companies Ae1>t, Kx p. 

WaUsou (1888), 21 Q. B. J). 301. As to (2) Refd. Royal 

British Bank v. Tunpiand (1866), 6 E. & B. 248. As to (3) 

Refd. Prince of Wales Assee. v. Harding (1868), E. B. A E. 

183 ; lie Holland, Ure-gg i?. Holland, [1901] 2 Ch. 146. 

915. — .]--Re Companies Acts, Ex p. 

Watson, No. 1000, post. 

916. — .] -Pltfs. were by 

trusted with the control A management of jiart of 
the navigations of rivt'rs O. A F., with powder to 
charge such tolls, w’itbin limits, as the CVirpn. 
deemed ni'cessary to eari’y on the two navigation.s 
in w'hich the public had an intere.st. In 1888 
the Cor[)n. entered into two agreements with the 
firm of H. L. A Sons. Ity the O. agieement the 
Corpn. covenanted t<j allow the iirm, their successors 
A assigns, the right to cairy cargoes on the O. 
in consideration of the annual jiayment of £000 
in place of the authorised dues A charge's, witli a 
proviso that tliere .should each year he refunded 
to the firm, their successors A a.ssigns, the tiitference 
between the £000 A the amount ordinarily charged 
on the tratlic actually carried. By the F. agree- 
ment the linn covenanted to pay the (Virpn. 
£200 per annvm for twenty years as a composition 
for the ordinary tolls, A tfio Corpn. covenanted 
to allow the firm, their successors A assigns, the 
free use of the, F. navigation, on payment of £200 
per anmim in lieu of tolls, for such fui-ther term or 
terms as thi* firm, tlu'ir successors or assigns, 
might from time to time desire. Defts. were the 
succc.ssors of 11. L. A Sons : — -Held : the agree- 
ments were ultra vires, because during their cur- 
rency, which depended on the wishes of defts., 
the Coi'pn., no matter what emergency might arise, 
had disabled itself from exercising its statutory 
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powers to increase the tolls so far as nii^ht be 
necessary ; &, beinp uUra vires at tlie date of their 
execution, tlie agreements did not become -iu/m 
vires by reason of estoppel, lapse of tirrn^, ratifica- 
tion, accjuiescenee, or delay. — York Corrn. v. 
LKKTifAM (IT.) & Sons, Ltd., |TI)241 1 Oh. 557 ; 
121 L. T. 127 ; 40 T. L. K. 371 ; (58 Sol. Jo. 4.^)9 ; 
22 L. 0. It. 371. 

AnyiotaiUm : — Mentd. Soutliport Corpn. v. Birkdale District 
Klcctric Supply Co. (1924), 99 Sol. Jo. 17 0. 

917. Deed intra vires.] — Doe d. Levy v. 

Horne, No. 873, ante. 

Limitation of powers — Of corporations.]— iSVc 
Corporations, Vol. XIII., pp. 354 ct seq. 

Of companies.] — See Companies, Vol. IX., 
pp. 004 et seq. 

By share certificate.] — See Companies, 
Vol. IX., pp. 287 et seq. 


Sub-sect. 7.- Vouunteers. 

918. Whether volunteer can take advantage 
of.] — A trustee executed a settlement declaring 
trusts of a sum of £2,000 belonging to settlor, a 
married woman, which sum was th(!reby untruly 
recitiul to be in his hands, upon the faith of a 
promise by tlie rmiri-iage woman to pay the sum 
to him out of her separate estate. The sum was 
never paid : Held : neither (he trustee of the 
settlement, nor a volunteer under it , could enforce 
the pi'omisc*. — M arler t\ J'ummas (1873), L. K. 
17 Lq. 8 ; 43 L. J. Ch. 73 ; 22 W. li. 25. 

919. - — Equitable estoppel.] — Lovett v. 
Lovett, No. 770, ante. 

920. Whether estopped by recital of ante- 
nuptial agreement in post-nuptial settlement.] — 

By a ])Ost-nui»tial settlement dated in 1873, to 
wliich the testamentary guardians of the wife, 
then an infant, wevv j)arties, after a recital that 
j)reviously to the marriage the husband agreed to 
make such setthunent of his wife’s fortune as was 
thertdnafter contained, it was witnessed that the 
husband, being entitled in right of his wife to a 
reversionary interest in personalty, subject to 
the contingency of his predeceasing her without 
reducing it into posses.sion, covenanted that on 
the fund falling into possession he his wife would 
assign it to tlie trustees on the usual tru.sts for 
the wife, husband, A: issue of the marriage, the 
husband’s life interi'st being determinable of 
bkpey. The husband was not indebted at the 
time, nor was he contemplating embarking in 
trade. In 1877 the wife died. In 1898 the hus- 
band was adjudicated bkpt. In 1899 the fund 
fell into possession. There was issue of the 
inarricige : - Held : the settlement was good 
against the trusLa; in bkjicy., on t he grounds that 
that tlu'ie was no evidence of its having been made 
with intent to defeat creditors so as to render it 
void under 13 Eliz. c. 5, A no such intent ought, in 
the circumstances, to be inferred ; tV: the deed was 
not voluntary but, takiui as a whole, constituted 
such a note or memorandum of the recited parol 
ante-nuptial contract in consideration of marriage 
as satisfied Stat. Frauds, s. 4, k> enabled the con- 
tract to be enforced both against the settlor who 
signed it & against his trustee in bkpey., the recital 
of the contract being admissible in evidence as 
against the trustee setting up the statute. — He 
Holland, Greuo v. Holland, [1902] 2 Ch. 360 ; 


71 L. J. Oh. 518 ; 86 L. T. 542 ; 50 W. IL 575 ; 18 
T. L. R. 563 ; 46 Sol. Jo. 483 ; 9 Mans. 259, C. A. 

Annotations : — Mentd. Curmtliers v. Peake (1911), 55 8ol. Jo. 
291 ; He Gillespie. Ex p. Kuapman (191 J), 20 Mans. Jll ; 
He Davies, Ex j). Miles, [1921 J 3 K. B. 028. 


Sub-sect. 8. — Strangers. 

921. General rule.] — Anon. (1641), No. 880, 
ante. 

922. .] — Anon. (1619), Clay. 140. 

923. .] — It has been said, tliat the husband 

is a mere stranger as regards the lease, & that 
deft, is estopped from denying his title ; but it 

1 should be observed, that deft, is a mere stranger as 
regards the interest of lessor, therefore, he is 
entitled to show, generally, that it has cea.sed 
(lloLROYD, J.). — Hill v. Saundf:hs (1825), 4 
B. & C. 529 ; 7 Dow. & Ry. K. B. 17 ; 4 L. J. 
O. S. K. B. 2 ; 107 E. R. 1157. 

Annotation : — Mentd. Jones v. Clarko (1812), 3 Q. B. 194. 

924. .] — The occupier of chambers in 

Lincoln’s Inn conveyed them, with the usual 
permission given by the trustees of the estates of 
the Inn, for a valuable consideration, to lessor of 
pltf. & subs(Miu(;ntly conv'(;y<‘d tJieiri for value, 
with a similar permission, to deft., who took 
possession : — Held : tlie lessor of {)ltf. was not 
entitled to recover possession in ejectment, inas- 
much as the doctrine of estopiiel did not operate, 
there being no privity of estate between deft. 

A the original occu])ier who convi'yed, the i>rivity 
of estate being Ixdween deft, ck tlie trustees of the 
Inn.— Doe d. Marciiant v. Errincjton (1839), 

0 Bing. N. C. 79; 8 Scott, 210; 9 L. J. C. I’. 9; 

3 Jur. 1126 ; 133 E. R. 31. 

Annotation : — Reid. Doe. d. Butcher v. Musgrave (1810), 

1 Mail. & G. 025. 

925. .] — To trespass de honis asjjorlalis, 

deft, pleaded that by indenture of July 29, 1847, it 
was agreed between ( 4 . A deft., wlio then, A during 
all the time tliereinafter mentioned, was [lossessed 
of cei'tain premises for a term unexpired tlauvin, 
that Q. should liold the premises as tenant at will 
to deft., at the yearly rent of £150 payable 
quarterly ; for wliich rent it should be lawful for 
deft, to distrain as landlords may for rent reserved 
on ieas(‘s for years ; that Q,. held the premises 
under the indenture A agreermuit ; that rent 
for tiiriT! years A a quarter, during all which time 
Q. held the premises under the indenture as such 
tenant, A deft, was possessed of them as aforesaid, 
be.came due ; whereupon deft, distrained the 
goods for rent. Bltf. demurred, after setting out 
on oyer the indenture, whereby, after reciting 
that the premises in question vvei'e demised by 
M. to Q. for 21 years wanting one day ; A that 
deft, had consented to lend Q,. £400 on the same 
being secured as thereinafter mentioned ; it was 
witnesseti that Q. demised the premises by way of 
mtge. to deft., at a peppercorn -rent, A it w^as 
further agreed, that Q. should hold the premises 
as tenant at will to deft., at the yearly rent of £150, 
with [lower of distress : — Held: (1) the pUia was 
bad, for not alleging a seisin in fee in deft., or 
deducing a title so as to enable him to distrain the 
goods of pltf., wdio neither was a party to the deed, 
nor claimed under Q. 

(2) In order to justify a distress of this kind, 
the plea ought to commence by alleging a seisin 
in fee, A regularly trace a complete title down to 
deft. In the present case, there is only a title by 
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Estoppel. 


Sfct, C, — On whom binding and who may take ad- 
vantage of estoppel : Suh-seri. S. Sect. 7 : Swb- 
sects. 1 ct’ 2.] 


estoppel between the parties to tlie deed, & it is 

- ’ deft, or 

(1852), 


8 Exch. 138 ; 21 L. .1. Ex. 336 ; 22 E. 
20 L. T. O. 8. 81, 83; 16 Jur. 1001 
39 ; 155 E. IL 1292. 


J. Ex. 18 ; 
; 1 W. K. 


Annotation: — Generally, Mentd. Ttc Lord (1854), 1 K. & J. 

yo. 


926. .] — A person entitled to a legacy 

charged upon testator’s real estate, receiv'ed from 
the exor., who was also devisee of the real estates, 
a promissory note for the amount of the legacy. 
Tlie legatee subsequently, at the request of the 
exor., A to enable him to borrow money upon the 
land, executed a deed reciting payunent of the 
legacy, A: purporting to release the exor. A the real 
A personal estate of testator fi‘om the legacy. 
The legacy remained unpaid, & no interest was paid 
upon the* legacy, or upon the promissory note, 
for twelve yearn : — Held : as between devisee 
legatee, tlie hand still remained charged with the 
legacy. — H ornor v. Heath (1856), 27 li. T. O. 8. 
330, L. JJ. 

927. .] — Pltf., in an action of ejectment, 

brought in 1802, had executed a mtge. in fee of the 
premises in 1844, in the lifetime of his mother, who 
was then in posse.ssion, to one .1. ; & deft., who 
had purchased under a power of sale contained in 
this mtge., for four years preceding the issue of the 
writ, had been in the receipt of the rents, IMtf. 
in 1801 took out letters of administration to his 
mother, who died in 1848, ^ claimed title, as 
administrator, to the residue of an unexidred 
term of yiaars determinable on lives existing at the 
date of the issue of the writ. At the trial pltf. 
gave eAudence that the premises were in the 
possession of his mother in her lifetime, A: in order 
to cut down the legal presumption of a seisin in 
fee, gave parol evidence to show* the interest his 
mother took was less than the fee, by giving 
evidence of search for A: probable loss of A: secondary 
evidence of the contents of a deed of assigimient of 
the premises for the remainder of a term of 99 
years, subject to li\'es, under which the mother 
was alleged to liaA C been in possession, A: under 
which he now claimed: — Held: (1) there was 
evidence for the jury of th(; existence of such a 
teiTii, A it might be presumed that the possession 
of the mother was with rederenee to that term ; 
(2) for the purposes of this action, pltf. was a 
stranger A: suing as administrattjr to his mother in 
a different right from that in which he had executed 
the mtge. in his mother's lifetime. A: the fact of his 
having a beneficial interest in the premises, as one 
of his mother’s next-of-kin, did not make him the 
less a stranger, A: he was, therefore, not estopped 
by the mtge. from relying on his title to the term 
as administrator. — Mett'ERS r. Hrovv.n (1863), 
1 H. ck C. 686 ; 1 New Ilcp. 367 ; 32 I.. J. Ex. 
138 ; 7 L. T. 795 ; 9 Jur. N. 8. 416 ; 11 W. K. 
429 ; 158 E. 11. 1060. 

928. .]~Wliere pltf., a purchaser of a legal 

estate, had express notice that defts. obtained 
possession of the land bought under a deed which 
purported to convey to them an equitable title 
thereto : — Held : he must convey the legal estate 
to defts. Erroneous recitals in the deed as to the 
derivation of the equitable title actually transferred 
did not estop defts. or vitiate the notice. — 


Trinidad Asphalte Co. v. Coryat, [1896] A. 0. 
587 ; 65 E. J. 1\ C. 100 ; 75 E. T. 108 ; 45 W. U. 
225, P. C. 

929. .] — In 1904, a society wrote by its 

secretary, W., offering defts. for erection in their 
borough a fountain bearing an inscription in 
memory of a dog stated to have been done to 
death in the laboratories of University College by 
vivisections extending over more than two months, 
& in memory of 232 other dogs stated to have been 
vivisected in the same place during 1903. Defts. 
accepted the offer, A: the fountain was erected in 
1906, at the expense of W. l*rior to its being 
unveiled, defts. obtained from W. the deposit 
of £300 to answer any litigation against them in 
respect of the inscription Ac a covenant of indemnity. 
This covenant was contained in an agr(a‘inent of 
8ept. 12, 1906, which recited the offer of the 
fountain by the 8ociety, Ac that defts. had agreed 
to erect Ac maintain it. In Mar. 1910, defts. 
removed the fountain, Ac the present action was 
brought by W. Ac by two members of the 8ociety 
on its behalf, for a mandatory injunction to con\pel 
defts, to re-erect it. They relied on the recital 
in the agreement of 8ept. 12, 1906, as constituting 
an agreement by cstopiicl to maintain the fountain : 
Held: (1) on the construction of the agreement of 
8ept. 12, 1906, the reciUil had reference to an agree- 
ment by defts., with the 8ociety, Ac not with W., 
Ac could not operate as an agreement by estoppel 
in favour of W., Ac as the Society was not a party 
to the agreement there w’as no estoppel as betw^een 
it Ac defts.; (2) the inscription on the fountain 
waas defamatory, Ac its j)ublication contrary to 
the public interest as being calculated to lead to 
a breach of the peace ; A:, therefore, the ct. would 
not in any case have enforced by mandatory 
injunction an agreement to mairjtain the fountain. 
— Woodward v. Battersea Eorolioji Council 
(1911), 104 E. T. 51 ; 75 J. P. 193 ; 27 T. E. li. 
196 ; 9 E. G. li. 248. 

Sec, furlJicr, Sub-sect. 2, (uiie. 

930. Deed poll.] — (1) An assignee of a 

lease by indenture is estopped by the deed which 
estops his assignor. Therefore he cannot plead 
'iion dimisit. Ihit if an estate be created by deed 
j»oll, 7ie lessd, iie ejraidu, ne cJuirgea, ne enfeeffa, 7ie 
dona, etc., are good pleas for a stranger to the deed. 

lie w'ho takes an estato under a di'cd is privy in 
estate. A: therefoie never can be in a b(Ater position 
than he from wdiom he takes it (Mansuieud, C.J.). 
— Taylor v. Needha.m (1810), 2 Taunt. 278 ; 127 
E. IE 1084. 

Annotation.^ : — As to (1) Refd. Soyniour v. I’niiico (1828), 7 

L. .J. (). .S. K. H. 18 ; Right d. Jcll'ervH v. Ouektioll (1831), 

2 li. 6c Ad. 278; Cooke v. Hlake (4847), 1 Exch. 220 ; 

Magiiay v. EdwardH (1H.'>3), 1 C. L. Jl, 111. 


Sect. 7.— EXCEPTIONS. 

Sur-sect. 1.— Fraud. 

See, generally, Misrepresentation A: FitAUD. 

931. As against party guilty of fraud.]~I am 
ready to admit that beyond the strict legal 
estoppel by deed At in jiais, we have received into 
the law of England a sort of moral estoppel. Wo 
say no man shall be heard to allege his own crime 
or turpitude in his defence. In that sense I agree 
that no man shall take advantage of his own 
fraud, Ac he shall not set up his own fraud by way 
of defence (Eyre, C.B.).— Gihson v. Minet (1791), 
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as reported in, 1 Hy. Bl. 569 ; 120 E. R. 326, II. L. ; 

S. C. sul) 7iom. Minet v. Gibson (1789), 3 
Term Rep. 481. 

Armotations .’—"Reli. Bccman r. Duck (1843), 11 M. & W. 
251 ; Atthpitel v, Bryati (1864), 5 B. & S. 723; Vagliano 
V. Bank ol England (1886), 23 Q. B. D. 243. Mentd. 
Bishop V. Hayward (1791), 4 Term Rep. 470 ; Master t?. 
Miller (1791), 4 Term Hop. 320 ; Ex p. Royal Bank of 
Scotland (1815), 19 Vos. 310; Stone v. Marsh (1827), 6 

B. & (1. 551 ; lie Jones, Ex p. Jones (1833), 3 Deac. & Ch. 
525 ; Taylor v. Mosely (1833), G C. & 1*. 273 ; Saundorson 
r, l*ii)er (1839), 5 Bing. N. C. 425 ; White v. .Spfdtigiio 
(1845), 13 M. & W. 603 ; Blower v. AUan (1863), 2 H. & C. 
G88 ; Sowell V. Burdick (1884), 10 App. Cas. 74 ; Chamber- 
lain V. Young, [1893] 2 Q. B. 200. 

932. .] — No man can be allowed to allege 

liis owm fraud to avoid bis own deed ; there- 
fore, where a decid of conveyance of an estate 
from one brother to anotlier was executed to give 
the latter a colourable qualification to kill game : — 
Held : as against tlie jiarties to the deed, it was 
valid, & was sufficient to support an ejectment 
tor the pnnuises.^ — Doe d. Bobeuts v. Robeiits 
(1819), 2 B. & Aid. 367 ; 106 E. R. 401. 

Annoiations : — Apld. I’hillpotts v. Phillpotts (1850), 10 C. B. 
85. Consd. Bowes r. Bostor (1858), 2 H. & N. 779. Refd. 
Iholo V. Wiggins (1830), 3 Bing. N. C. 230 ; Doe d. 
Wiliiaias v. Lloyd (1839), 5 Bing. N. C. 741 ; Bcssi^y r. 
M'indham (1811), 0 O. B. 100. Mentd. Doe d. Ciamons v. 
Knight (1820), 5 B. 8c C. 071. 

933. .] — An assigniiKUjt of goods in fraud 

of creditors is valid as between parties to the deed, 
A; as between either party A a stranger.— RI'^ s.sey 
V. Windham (18M ), o (j. B. 166 ; 11 L. .1. C^. B. 7 ; 
8 .lur. 824 ; 115 E. R. 64. 

Anrwtdtions — Consd. Bhillpolts r. I’hillpotts (1850), 10 

C. B. 85. Refd. White r. IMorris (1852), 11 C. B. 1015 ; 
Bowes r. Boster (1858), 27 L. J. Ex. 202. Mentd. llay- 
iock r. Sparke (1853), 1 E. «.Sc B. 471. 

934. .j — JIOKTON V. We.stminsteb. Im- 

IdlOVEMENT (kiMiis., No. 914, (udc. 

935. .] — A husband took a lease of land 

in liis wife's name A built a liouse upon it with 
liis own money. He used liis wife’s name in the 
transaction with lier knowledge A connivance 
because lie was in debt, A was desirous of pro- 
tecting the yiroperty from his creditors. In an 
action by liim against his wife for a declaration 
that she field tlie pro])erty as trustee lor him : — 
Held : he could not be allo\V(Ml to set u]) his own 
fraudulent design as rebutting the presurny)! ion 
that the conveyance was intended as a gift to 
her, A she was entitled to retain tlie yiroyjorty for 
her own use, notwithstanding that she was a 
y)arty to the fraud. — Gascoione v, Gascokjne, 
11918] 1 K. B. 223; 87 D. .7. K. B. 333; 118 
J.. T. 317 ; 31 T. D. R. 168, D. C. 

936. As against party deceived.] — Anon, (prior 
to 1601), Cary, 14 ; 21 E. R. 8. 

937. — — .] — llAYNE V. Maltby, No. 994, po.s7. 

938. .] — A party who is sued upon a deed 

is cstoyiped from denying any fact stated in it, 
unless he show fraud. Accordingly, a co., estab- 
1 island by a local Act, had the yiower to borrow 
money uyion bond for certain i)ury)o.ses in advance- 
ment of the object of the Act. Being sued uyion a 


bond they had given, ay^pearing on the face of it 
to be given for t^hose yiurposes, they pleaded that 
the bond was not given for those purposes : — 
Held : insufficient, as they showed no case of 
fraud ; therefore the general rule of estoppel 
ayiplied. — IIill v. Manchester A Salford Watpjr 
Works Co. (1831), 2 B. A Ad. 544 ; 1 L. J. K. B. 
230 ; 109 E. R. 1245. 

Annotations : — Consd. Horton v. Westminster Improvement 
Comrs. (1852), 7 Exch. 780. Refd. Lainson v. Tremoro 
(1834), 1 Ad. El. 792 ; Doe d. ChandJor t?. P'ord (1835). 3 
Ad. & lil. 049 ; Royal British Bank v. Turquand (1855), 
5 E. & B. 248 ; lie (Jompanies Acts, Ex p. Watson (1888), 
21 Q. B. D. 301. Mentd. Claiko v. Imperial Gas Light & 
Coke Co. (1832). 2 L. J. K. B. 30 ; Norwich Corpn. v. 
Norfolk R.y. (1855), 4 E. & B. 397 : Princx) of Wales 
Ahhcc. V. Harding (1858), E. B, A E. 183. 

939. .] — By the deed of copartnery of a 

joint-stock bank, the directors were to submit 
yearly abstracts of the co.’s affairs, showing a 
balance, which abstracts should be binding on 
the y)ariners, who were to have no right to examine 
the co.’s books ; but it was to be comyietent to a 
majority of yiartners at a general meeting to 
apyioiut two of tliemsclvcs to examine A report on 
the co.’s allairs in general. It was also yirovided 
that, if any time it should be found on balancing 
11 le books that the losses amounted to a certain 
sum, the co. was to be ipso facto dissolved. A., a 
yiartnor, liled his bill, alleging that the yearly 
abst racts were false A fraudulent ; that the losses 
already e<iualled the syiecilied amount ; that the 
directors had misay')y3liod the funds, A by undue 
influence y^rocured a majority of yjartners to back 
them ; A rliat the co. was insolvent : — Held : A. 
was not estopy)ed by the deed from seeking 
redress in a ct. of equity ; for the deed contem- 
yilatcd a case where the abstracts were bond fide^ 
A not fraudulent. — North Biutish Rank v. 
Collins (1852), 20 L. T. O. S. 157 ; 1 W. R. 537, 

U. 

940. Fraud of ancestor.] — Doe d. Williams v, 
Lloyd, No. 957. post. 

941. Fraud of testator.] — Phij,lpotjs v. Phill- 
PO'rrs, No. 958, post. 

942. As between party deceived — & innocent 
third party.] — Dunter r. W.ylters, Curling v. 
Walters, Darnelu r, lluNi'ER, No. 851, ante. 

943. .] — OnwxVrd Building Society 

V. Smithson, No. 734, ante. 

SeCj furlhcr^ Deeds, Vol. XVII., yi. 235. 

944. — — .] — King v. Smith, No. 851, 

I anie. 


Si^B-sECT. 2 . — Mistake. 

See Mistake. 

945. Whether party estopped.] — Where a man 
is called iiyion to join in a conveyance for the pur- 
yiose of obviating a specified objection to title, he 
will not be bound by it, as to any interest of which 
he has not been apy^rised. But, if he consents to 


PART V. SECT. 7, SUB-SECT. 2. 

945 i. Whether party csioppc(l.\ — A., 
with the iiiLcution of iiiHuring his life, 
fiigiiod. a form of application conlaiuing 
certain questions, the answers to 
which A. warranted to be true, & 
agj oed should bo tho basis of tho cou- 
tract of insurance. B., tho loiuil 
mauagei- of tho eo., road tho (iiiestions 
out to A., & having received tho 
answers, B. wrote them down. B., 
in the course of reading out tho 
questions, read one out in a way 
dill’oront from that in which it appeared 
on the paper, & according to the W'ay 
it was road out A. answoro/d it cor- 
rectly, hut according to tho way it was 


printed the answer was net true. 
There was nothing to prevent A. 
from reading over the (luestions & 
answer hefure signing the applica- 
tion : — Held : tho eo. w'as estoitped 
from setting up the hicach of warranty 
on tlie groimd that such breach w'as 
caused by tbe misoonduet or negligenco 
of theii- agent. — Ballantyne v. Mutual 
Like Insuuance Co. of New York 
(1891), 17 V. L. R. 520.— AUS. 

945 ii. .] — The Ct. of Equity 

will not rescimi or rectify a w'ritlen 
agreement on tho giound that one 
of the parties misunderstood tho real 
meaning A effect of tho contract, 
unless his misapprehension has been 


iiidueed by tho conduct of the other 
party. — A ustralia Hotel Co., Ltd. 
r. Moore (1899), 20 N. S. W. Eo. 

155.-AUS. 

945 hi. .] — An admission by deed 

that an amount is duo is bidding, 
even when tho amount has been arrived 
at by taking an accomit upon an 
incorrect basis. — S inclair v. Daniell 
(1879), O. B. a F. 1.-— N.Z. 

945 iv. .] — A lessor is not es- 

topped from seeking to rectify a 
niistake in the description of the land 
in his lease by having received tho 
W'holo rent since tho discovery of the 
mistake, if at the time he was still 
asserting tho mistake. — F arelly r. 
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Sect. 7. — Ejcccptio>is: Suh-sects. 2, 3 4.] 

join in the convt'yance, upon being told generally 
that th(*re ai’c objections to the title, he must be 
taken tt^ liavc inquired into the nature of those 
objections, iV cannot afterwards raise a question 

as to tlie extent of his information. Cholmonde- 

LiOY (t:AKL) r. Clinton (J.okd) (1817), 2 Mer. 
171 ; 85 J'h K. hU5 ; subiiC({tu:}it proceedings (1820), 
2 Jac. W. 1 ; (1821). 4 Bli. 1, If. L. 

AimoUiiUms : — Mentd. Orenfoll r. Girdlestono (1837), 2 
Y. cX C. Ex. t5G2 ; rfturgis v. Champnoya (183U), C> My. & 
CT. 'J7. 

946. In equity.] — (1) Qu. : if a party has 

by liis own act put a construction upon a deed, 
wlietlier he or a JorUori, ttiose who claim under can 
dispute that construction. 

(2) Qu. : if a de('d is executed wliich does not 
effect iiate t lie intention of grantor, A: parties who 
claim under it act under a common mistake that 
A. is the suppost'd grantee, A: A. creates incum- 
brances ui)on the land supjiosed to be granted, 
wlu'tlier it is not a bar to relief in equity. A: whether 
relief will be granted after such transactions A: a 
lapse of time. 

If a det‘d of confirmation is executed under 
a mistake. A: the iiarty conlirming being di!ad, 
there is a probability from circumstances that he 
would not, or a doubt whether lie could have raised 
any question upon the mistake, it is doubtful 
whetlier a ct. of e((uity would permit parties claim- 
ing und(*r him to take advantage of the mistake. — 
(UiOLMUNDELKY (1‘hVLL) V. CLINTUN (LoUD) (1821), 
4 Bli. 1 ; 4 K. K. 721, 11. 1.. ; sufjsc(iue}it proceed- 
ings (1828), Turn. A' H. 107, L. (f 

Annotations : — As to Refd. Stone r. Godfn*y (18.')4), ,'> 

iJe G. .M. (N G. 7tj. (Jinr.rallu, Mftntd. Dillon v. Parker 
(1822), Jae. .70J( ; Iteaiietl r. C'ulU^y (1832), a Sini. 181 ; 
Aislituii r. Miliu- ( 1833), G .Slue 3G!( ; Leith r. Irvine (1833), 
1 My. N K. 27 7,; Pariotl r. PaliiU'r (1831), 3 Mj*. A: K. 
G32 ; Gieiifel] r. (Jirdlentoiie (ls37), 2 V. N C. Ex. GG2 ; 
llenl V. Yuiuig ( | S38), 2 J ur. 2G2 ; Sturgis r. Champneys 
(l«3ii). ri My. X Gr. 1*7 ; Davies v. (^uurterman (181G), 4 
Y. X C. E.\. 2.77 ; .Aiuler.Min r. Walli.s (1842). 12 L. J. Ch. 
21)1 ; Duklell r. Golightly (1812), 12 L. J. t-’h. 187 ; 
.sayer v. \\ agstalT 2 'i . X G. Ch. Cus. 230 ; Farr v. 

SliciUVe, Dikes r. iarr (184a), 4 Hare, 612; FuJhani r. 
M'Gartliy (Jsls), 1 H. L. Gas. 703; Christ’s Hospital r. 
Grainger (1813). 1 H. X T\v. 333; A.-G. r. Murdoch 
(1832), 1 De G. Yl. X G. 8(1 ; G'ottn'll r. Hughes (1833), 

3 (’. L. IL 43G ; Penny r. Allen (1S37). 7 De G. M. X G. 

4 03; Koherlson r. Norri.s (lc38), 1 Gill. 121 ; ^^'ing r. 
Augrave (18G(i), 8 11. 1.. Cu.s. 183; Marshall r. Smith 

3 (iill. 37 ; Pearce r. Morris (18G3), 3 Ch. App. 

■ (1882), 20 G ' 

,. , 1 . !,■. (i4.>; 

Nalionul Dunk (1887), 3(i (Jh. D. 23 ; J-urrur r. k’arrurs 


(1888), 40 Ch. D. 395 ; Bolton v. Salmon, [1891] 2 Clu 48 

Soar V. Ash well, [1893] 2 Q. B. 390; Turner v. Walsh, 

[1909] 2 K. B. 484. 

947. .] — A husband mortgaged some 

property which was afterwards put into settle- 
ment. The .settlement exercised by the husband 
A: wife contained a rticital that the mtge. debt was 
iil,20(), whereas it was in fact Tl,400. There was 
evidence to show that the wife had admitted the 
error A: acted on the assumption that the true 
sum was £1,400. After the death of mtgoe. A: his 
wife Held : parties claiming under the husband 
were not estopped by his execution of the settle- 
ment from disputing its accuracy. Sghoi.efield 
V. liOGKWOOD (No. 2) (1802), 22 Bc'av. 420 ; 1 

New Bep. 550 ; 22 L. .1. Oli. 100 ; 8 L. T. 409 ; 
0 .Iiir. N. S. 728 ; 11 W. H. 555 ; 55 E. U. 17 ; 
071 a}>pc(ily 4 De G. J. & Sm. 22, Ij. C. 

948. .] — A parly to a dt'ed is not 

estopped in equity from averring against or olfer- 
iiig evidence to controvert a recital therein con- 
trary to the fact, which lias been introduced into 
the deed by mistake of fact, A: not tlirougli fraud 
or deception on Ids part. — B uooke v. ILv’ 
(1.808), J.. K. 0 Eq. 25. 

949. Contributory in winding up of 

building society.] — E., the surveyor of a beiielit 
building society, at tlie request of the directors, 
agreed to purchase land of tlie society on the under- 
.standing that lie could immediately mortgage it 
to tJic trustees of the society for tiie full amount 
of the purcha.st!-money. The land was conveyed 
to E., A he ex(umted, witliout reading it or knowing 
its conUmt.s, a deed prepareti by tlie .sc>lr. of the 
society mortgaging tin* land to the trustees, which 
he beli(*ved to be an ordinaiy mtge. for securing 
the purchas(‘-inoney A intei-est. 'The deial in 
fact recited that E. was a memlxu’ of the society, 
A bad subscrilKid foi- a certain number of shares, 
A that the purchasi‘-moiit*y bad been advanced 
tk) him in respect of Ids shares, A it containeil a 
covenant by E. to make payments on the shares 
according to the rules of the society. th never 
applied for sliares, A did not comply witii any of 
the conditioiLS piescrihed by the rides for tJiii ad- 
mis.sion of membcTS, his name was nr>t. imtered in 
the registor of nn'inliers, A tlie directors nev'er 
called iqion him to make any jiayments as a 
rnembei'. Two yeai'S after the date of the rntgi'. 

soeied y was ordered to l)e wtiund 
1 the mtge. deed did not reiuesi iit tlie real trans- 


Evanso.n (186G), 3 N. Z. L. IL 133. — 

N.Z. 

945 V. — .] -A. ebtamril a dccri-c 

fur Du; Hj/n-ilic iterfurmanci; by B. 
of a conliact, tor the bale of luruks let 
(.(» A, l)y 11. wiDi uii oplioji to juirolmbo. 
JJoDi tlu! claim X Dio docroo doscribod 
Dio luridb UH coutaiuod witdiin coiUiiii 
Hoctioiial lutuiidaru'H wkioti botli particH 
Dkju liolicvod lo oouipriKo, tiio wliolo 
of Dio lauds of whioh A. bad bc'ou in 
posbociciioii. It. ex<ioutc;d a Lrau.sfor 
to A. whioh followed tho dosoriptiou 
in tho claim X. docrot;. it wa.s atlcr- 
wapls found that jiart of tlio lands of 
which A. had liocn X hud rcmainod, in 
possession, X of which ho had intondi-d 
to claim a transh;r, cx'tondod boyoud 
the sectional boumiarioK given in tho 
claim X docroi;, X K(j had not boon 
included In Dio tran.sfor to A. B, 
brought an action to recover po.ssi^ssion 
of this part from A., X A. counter- 
claimed lor a transfiu of it from It. 
Held : A. was not estoiipod by the 
docroo in tho former suit, as there 
novor had been any election, actual 
or imputable, to give up anything 
to which tho agrooment X posses- 
sion entitled him. — Bli.nkiioknk v 
BuenohJoEY (1898), 16 N. Z. L. li. 


498.— N.Z. 

945 vi. .] — A testator by Ids 

trust scttlcmeni, din;oted Ids triistoc-s 
to set apart X soouro to each of his 
daughters in lifi-ront, vX their children 
ri'speclivoly in foe, tho sum of kl,30(), 
it being declared that vvhatevi'r sums 
might have alixiady been paid by biui 
to any of his cbiidren X voiirdied by 
riiceijit or other written doeuuients, 
stiould tie aeeonnDid as so mueb of 
the provision falling to such child 
under his settlement. Several years 
before, testator liad. on tho occasion 
of the marriage of on<; of his daughtei's, 
conveyed to her a house, X received 
from her an aeknowledgiiient, declaring 
that the couveyaner; was to be cuniva- 
lent 1(1 £1,000 of her patrimony; — ■ 
Held : tho children were lUJt barred 
from insisting to bo preferred according 
to the full measure of their legal rights 
in respect of their having accept/od of 
inten^st, or granted dischargtjs on the 
mistaken footing that their juovisiouH, 
as given by tho settlemeut, wore of 
less amount than they wmio truly by 
law entitled to.—llirrcuiHON v. Andkii- 
HO.s’s Truhtkks (1803), 10 Dunl. (Gt. 
of Seas.) 670 ; 20 He. Jiu-. 346 ; 2 

Htuart, 323.— SCOT. 


945 vii. .] -A. possessed two 

contiguou.s stances of ground, foiled 
out at diilerent times by the same 
iwoprietor. He biiilL two teueinentH 
upon Die ground, but tho northern 
tenement extended twelve feet over 
Die .soiiLliern stance. Many yours 
thereafter he sold each of Die stanecri, 
with the hnildings Iheioou, to separato 
imrehasers, who, in tlie belief that each 
temunent stood entirely upon its own 
btnnee, entered each into possession 
of one of tho tcneimmts. Each 
purcha.ser afterwards resold, repeating 
Idle former erroneous description of 
the subjects. 'J’he second purcha.scr 
of Die Houtheni stance thi'caDmed to 
evict the second iiurchaser of tho 
northern from the portion of tho 
northcni tenement built on hifl ground. 
In an action of reduction at tlio 
instance of tlie second purchaser of 
the northern tenement against the 
lirst : — HeM : tho sale was roducibie 
on the ground of esKiuitial error, X 
was not barred by tho terms of tho 
articles of roup under which tho sale 
hatl taken place, binding Die purehasor 
to have satisfied hlrnsolf os to the 
extent X rental of the subjects. — 
Hamilton v. Lumhden (1861), 33 
8c. Jur. 319.— SOOT. 
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Pakt V. -Estoppel py Deed. 


action, & E. could not be made a contributory. — 
itc vioTOKiA Permanent Benefit Building In- 
vestment & Freehold Land Society, Empson’s 

‘ ^ ^'1- ! 22 L. T. 855 j 18 

W. It. 5o5. 

l Composition with creditors.]— When 

a creditor compounds with his debtor under a 
also impression, in which debtor knowingly leaves 
mm, as to the extent of debtor’s estate, creditor 
IS not estopped from suing for the balance of his 

Mitchell (1834), 1 Mood. & 11. 

1 — Although creditor gave his 

assent to a proposal of bkpt. to assign his effects 
lor the benefit of liis creditors, yet, where the 
deed contained an unexplained stipulation in 
favour of a particular creditor, quite dilfcrent from 
what he had reason to suppose it would contain : 
—ITcld : the first-named creditor was not bound 
by the deed, but might sue out a fiat upon it as an 

Marsiiaj.l, Ex p. Marshall 
(1841), 1 Mont. D. A De G. 575 ; 10 L. J. Bey. 34 ; 
5 .hir. 400, (Jt. of K. 

952. - Interest on purchase money mis- 

calculated.] Deft, purchased a policy of assurance 
sold by pltf., subject t(j a condition that the 
purchaser should pay down a deposit of £20 per 
cent., A sign an agreennmt for paym«;nt of the 
lemaindt!!' on Jun. 8, 1835, but sliould the com- 
pletion of the purchase be delayed, purchaser was 
to pay iiit-erest on the balance of the purchase 
money at £5 per cent, per annnm, from that day 
until the i)urchase was comi)l('ted. 1’he purchase 
wa,s not completed until Jan. 1830, wlum deft, 
paid tile purchase money A interest, A pltf. then 
delivered to him an assignment of the poliev, 
containing a release of deft, from all claim in respect 
purchase of the policy A all moneys due to 
pltf. in res]»ect thereof. It was afterwards dis- 
covered that i)ltf.’s attorney had miscalculated 
the irit<;rest by £34 ; — Held : in an action to 
recover this sum, the release was a bar.— Harding 
r. Aatrler (1838), 3 M. A W. 279 ; 1 Horn. A 11. 

, TiTT known to party setting up 

deed.] - Where a intgc. was taken in part in respect 
of a sum for which ml.gee. represented himself to 
mtgor. as being liable as a sund-y for the lat ter, A 
sucii representation was erroneous, to the know- 
ledge of mtgee. ’.—Held ; to that extent the 
security could not be supiiorted. — Lake v 
Brutton (185(3), 8 i)c G. M. A G. 110 ; 25 L. J. Gh. 

* 2 Jur. N. S. 839 ; 44 

At. 4u0, Ij. JJ. 

.l/ijedflUoas .-—Mentd. Camplicll v. Rotlnvcll (1877), 47 
L. J. G. H. 144 ; Loibcti v. Jauksoa (188'i), 10 (Jh. D. 016. 


Suc-sECT. 3 .— Illegality. 

954. General rule.] — Horton v. Westminster 
Improvement Comrs., No. 914, ante. 

955. „.]__]yoE d. Chandler v. Ford, No. 
847, ante. 

956. - .] -In an action on a bond by the 

administrators of obligee, it was pleaded that the 
bond was given in pursuance of a corrupt agree- 
ment, that obligee should take the son of obligor, 

PART V. SECT. 7, SUB-SECT. 3. 

_ 964 i. General rale.\~A clehoiituro 
iHsuod by a municipal council under 
their corporate seal, & siffiiod by tho 
head of 8ucb corpn., for payment of 
a debt due or loau contracted under a 
bye-law which does uot provide by 


as his apprentice to learn the firofession of surgeon , 
apothecary, A man-midwife, for two years only, 
but that in certain articles of agreement it should 
be made to appear that the apprentice was 
articled for five years ; in order that by such 
corrupt i;ontrivancc the parties might fraudulently 
A illegally procure the apprentice to be admitted 
for the purpose of practising as an apothecary upon 
serving two years instead of five years, as required 
by the statute. After verdict, it was moved to 
enter judgment for X)ltf., non obstante veredicto, upon 
the ground that no apjn'enticeship for five years 
was required for the Imsiic-ss of a surgeon, A that 
deft, could not object to the legality of his own 
bond ; but the ciy. refused to grant a rule. — P role 
V. Wiggins (183(3), 3 Bing. N. C. 230 ; 2 Hodg. 
204 ; 3 Scott, COl ; 6 1.. J. G. P. 2 ; 132 E. B. 
398. 

957. Operation against privies.] — Where a 
deceased i>arty had conveyed to lessors of pltf. 
certain premises which he inhabited until his 
df^ath, by a deed of sale, under Gharitable Uses 
Act, 173(3 (c. 3(5), A survived the transaction for 
more than a year, A shortly after the execution 
of the deed, he had transferred to trustees a cer- 
tain sum of money, greater by a few j^ounds than 
that which he received on the sale, for the ynirpose 
of enabling them tx) build a chaiiel upon the pre- 
mises which had been sold ; — Held, : it was com- 
jictent to deft., the heir-at-law, to give evidence 
to the jury that the transaction was fraudulent 
A collusive, for the pur|)ose of evading above Act ; 
lie was not cstopiied from so doing by tlu' fraud 
of the ancestor through wliom he claimed. —Doe d. 
Williams v. Li.oyd (1839), 5 Bing. N. G. 711 ; 
8 Scott, 93 ; 9 L. J. G. P. 83 ; 3 Jur. 2(55, 751 ; 
132 E. R. 128(3 ; subsequent provvedinns (1840), I 
Man. A G. (371. 

Annotation:^ — Refd. He Holland, Gres^js" Holland, LIbOl] 

( 'ii • J '1 D • 

958. Whether rule absolute.] — In covenant 
upon an annuity deed : — Held : (lefts., exors., 
were estopped from pleading that tlie deed was 
made fiumlulently A collusively between testator 
A pltf. for tho purjiose of multijilying voices, A 
subject tf) a secret trust A conclition that no 
(‘stal4^ or intiu’cst should ])ass benelicially to pltf. 
by the indenture. Und(‘r 7 A 8 Will. 3, c. 25, s. 7, 
A JO .\nn. c. 23, s. 1, a frauduhnit conveyance 
mad(^ for tlie m(;re puri^ose of conferring a vote, 
is void only to the extent of preventing the right 
of voting from btdng acquired, hut is valid A 
eff(‘ctual, as between tin* parties, to x)ass tho 
interest. — P iiillpoti\s v. Phillpotts (1850), 10 
G. B. 85 ; 20 L. J. G. P. 11 ; 138 E. B. 35. 

Annolalions ; — Refd. Howes v. FosUw (1858), 2 H. A N. 7 7<). 

Mentd. Hadiweliu Aiiiliu uud Soda Fabrik v. Hickson, 

[1906] A. Ck li'J. 

Illegal contracts generally.]— aSYc Contract, 
Vol. XII., pp. 234 et seq. 

Void deeds.] — See Sect. 2, sub-sect. 4, ante. 

Deeds ultra vires.]— 8’ce Sect. (5, sub-sect. 0, 
ante. 


SuH-sEirr. 4 . — Duress. 

Sec Contract, Vol. XII., pp. 92 ct seq. ,* Fraudu- 
lent A Voidable Conveyances. 


special rate for the payment ol Buch 
debt or loan, does not estop such 
mnnicipal council from sotting up as 
a defence to an action on tho debenture 
tho Invalidity & nullity of such bye-law. 
— Mellibh V . Bk.vntfohd Town 
OouNoiL (1852), 2 O. P. 35.— CAN. 


954 n. — — .] — Whoru by stcitute power 
IS given to grant a lease for 21 years, 
A a lease is granted for tliat term with 
the right to perpetual miiewal, such 
lease is wholly void.— Otago Haubouh 

(1885), 1 N. Z. L. H. 

272. — N.Z. 
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Sect. S.— OPERATION OF THE ESTOPPEL. 

Sub-sect. 1. — As to Matters Collateral. 

959. jf General rule.] — (l)WTiere a distinct state- 
ment of a particular fact is made in the recital of 
a bond or otlu'r instrument under seal, & a con- 
tract is made witli reference to that recital, it is 
not, as between the parties to tlie instrument, &; 
in an action upon it, competent to the party 
bound to deny the recital ; &. a recital in an instru- 
numt not under seal may be such as to be con- 
clusive to the same extent. 

(2) But a part y to an instrument is not estopped, 
in an action by another party, not founded on the 
deed. eSc wholly collateral to it, to dispute the facts 
so admitted ; but evidence of the circumstances 
under M'hich such admission was made, is re- 
ceivable to show that the admission was incon- 
siderately made, k is not entitled to weight as a 
proof of the fact it is used to establish. 

(3) An estoppel which is not pleaded as such is 
nob conclusi\e, but if given in evidence, leaves 
the matter at large Ix fore the jury. — C arpenter 
V. Buplkh (ISU), 8 M. & W. 209 ; 10 L. .T. Ex. 
393 ; 151 E. B. 1013. 

Ann<}Uiti(nis : — ^ts to (1) Apld. iiV Siiiijjson, Kjt j). Jlorpuii 
(187(j), ^ C’h. 1). 72. Refd. Youuk ?■. Itainrock (1849). 
7 C. 11. 310 ; AVik's r. ^Vo()d^vaT(l (18.70), Kxdi. 557. As 
to (2) Apld. Carter r. Carter (1857). 3 K. J. G17 ; Fraser 
r. I’emllebtiry (1802). 31 L. J. C. P. 1 ; lit .Simpson, Ex ]>. 
]\Jorguri (187(i), 2 Ch. 1). 1‘2. Refd. StroughilJ r. Buck 
(1850), 14 g. E. 781 ; S. E. Ky. r. AVarton (1801), C H. X' 
N. 520. (itncrallu, Mentd. lit Foster, Barnato r. Foster, 
11020] 3 K. B. 300. 

960. .] — Wilks v. Woodavakd, No. 81 4,«/dc. 

961. . 1 — 'I’lie doctrine of esto})pel by deed 

only ap])lies between the parties to the deed A to 
matters arising out of the deed. In collateral 
mattcis the deed would be cAudence, but no 
estoppel. — C ahteb v. Carter (1857), 3 K. A J. 
617 ; 27 L. J. Ch. 74 ; 30 L. T. O. 8. 349 ; 4 Jur. 
N. 8. 63 ; 69 K. K. 1256. 

AnnoUitions Refd. Heath r. Crealock (1871), 31 L. T. 
050; ASiDiains v. I'inekney (1807), 07 L. J. Ch. 34. 
Mentd. Bates r. Johnson (1859), John. 304 ; IToB.ser r. 
Bice (1859), 28 Beav. 08 ; Yount? r. Yovinf? (1807), L. It. 
3 Eq. 801 ; AVilkiiison r. Ca.stlc (1808), 37 L. J. Ch. 407 ; 
Bilchcr r. Itawliius (1872), 7 ( h. Anp. 259 ; Blackwood v. 
London Charlercd Bunk of Austialia (1874), L. B. 5 P. C. 
92; Muuiford r. Stohwuhser (1874), 22 AV. B. 833; Jic 
I’almer, Clarke r. Bulnier (1882), 51 L. J. Ch. 034 ; Clarke 
r. Balnier (1883), 48 L. T. 857 ; Bailey v. Burne.H, (1894] 
1 Ch. 25 ; Ta>l(ir v, Ltindon A, County Banking Co., 
London A County Banking Co. r. Nixon, [1901] 2 Ch. 231, 

962. .] — Declaration on a bond, con- 

ditioned for the due performance by deft, of a 
contract to execute certain railway Avorks, accord- 
ing to a .specification. Breach that deft, did 
not complete three tunnels according to the 
specification. I’lea : by way of estoppel, that, 
before the suit , by anotlier deed, it W'as declared 
that, Avith certain exceptions therein mentiom'd, 
not, relating to the causes of action, deft, k i)ltfs. 
had adju.sted k mutually .satisfied CAery other 
claim or demand wliieli the y)arties then had 
against each other, as pltfs. k deft, did by the 
deed severally admit. 

lleplication : setting out the deed which, after 
reciting tht^ contract to execute tlie railAvay works, 
& a proAUsion therein, for the reference to arbitra- 
tion m case deft, sliould bo hindered in the execu- 


tion of the works by ijlifs. or their engineers ; A 
that pltfs. had made out an account containing 
a variety of matters in respect of which they 
claimed compensation, a copy whereof was con- 
tained in a schedule to the deed, further recited : 
that, with the exception of the claims contained 
in the schedule, S. E. R. Co., pltfs., & C. W., deft., 
had settled, adjusted & mutually satisfied every 
other account, claim or demand which the parties 
had again.st eacli other arising out of the contract, 
as the S. E. R. Co. & C. W. did thereby scA^erally 
admit k acknowdedge ; but the claims of C. W. 
.set fortli in the schedule, were disputes ; & that 
it had been agreed that the claims of C. W. in the 
schedule should be referred to the award of G. W. ; 
Witnessed ; that the parties covenanted to abide 
by the aw^ard of G. W. that the submission should 
not be defeated by the death of the parties, k 
that the costs should be in the discretion of the 
arbitrators, etc. : — Held : there was no estoppel ; 
by the true meaning of the deed the arbitrators 
were confined to the matters mentioned in tlio 
schedule, k the admission Avas made for the pur- 
po.se of the reference only. 

EA’cry deed must be construed, according to 
that which, looking at tlie doeiiment itself, appeai-s 
to be the intention of tlu* jiartu's. It is true that 
in con.stniing a deed the ct. cannot look at colla- 
I teral matters, but tJie intention of tin* deed 
j aj>]K*aring u})()n the face of it must be regardtxl. 
j In ('drjtcnicr v. JUiller, No. 959, ante, it was 
' held that a party to an instrunumt is not ostop])ed 
! in an action by another party not- founded on tlie 
1 deed k wholly collateral to it ; but evidence of tlie 
j cireum.stanct's under which such admis.sion was 
made i.s receiA*able to show that the admission was 
inconsiderately niach', A not entitled to Aveight as 
j proof of the fact it is used to establish. That 
I appears to me to lx; conclusive. 'J'lie arbitration 
was a wliolly collateral matter. Tlu^ admi.ssion, 
is evidenci', k may be strong or of very little A alue 
according to circum.stanct's (Martin, B.). - 8outii 
Eastern Byl ('o. ?'. Warton (1861), 6 11. A N. 
520 ; 31 L. J. Ex. 515 ; 158 E. R. 214. 

963. .] — A mtgee. liaA'ing agreed to assign 

his security on jiayimuit of principal, interest k 
costs, made a claim for costs to Avhicli he was not 
entitled. A.s.signee, on mtgee. refusing to execute 
the assignment on any other tenns, by the direc- 
tion of mtgor., paid the Avholc sum claimed under 
protest i—lleld : (1 ) mtgor. might recovi'P the 

excess in an action for money had k reeidved, not 
as money jiaid under duress in the strict legal 
.sen.se of the tenn, but as a jiayment made in- 
A'oluntarily under undue pres.sure ; (2) mtgor. 

was not estoppi'd from setting up (his claim by the 
r(‘cital in th(,‘ assignment to which Ik; was a party 
that the whole sum paid was due for princijial, 
interest &. costs ; a recital, altiiough an estoppel 
upon the parties to the det;d, Avhere the mattfu* of 
the deed itself is in dispute, is not so in a matter 
which is collateral to the main object- of the deed. 
— Fraser r. PENDLEBUJiY (1861), 31 D. J. C. 1\ 
1 ; 19 W. R. 101. 

Annotations : — As to (2) Refd. Brandon Ifiil v. Lano. [1915] 
1 K. B. 250; lit Fotslcr, Bainatn v. Eo.stcr, [1920] 3 K. B. 
300. 


PART V. SECT. 8, SUB-SECT. 1. 

959 i. O’eTicral rvlc.y Th<;re can *1 
no e8toj)pel anaini? out <jf a deed i 
respect to a rij?ht of atition aiiKinir oi 
of soinethini? wholly collateral to it.- 
CoAST Lumbku Co. ?•. B fiai 

CAN*. ^''* ^'* ^ 

959 ii. — — AAljeii a recital in 
deed is relied on in a procetidii 
collateral to the deed, or to the purpo 


for which tho deed was made, It docs 
not work an estopijcl, but Is simiily 
a piece of evidence. — Bonkoall r, 
(1858), 9 I. C. L. 11. 

959 iii. .] — X licensee of a patent 

cannot dlspule tho title of the lieen.sor 
in connection with tho puri)OHO for 
which the ilcenire was Kranted, hut is 
‘T itled to dispute tiie validity of 
tnc licensor’s title In any other con- 


nection.— A riuc an OoLD Bscoviaa 
(Jo. V. Lack (1894), 1 O. B. 240. — S. AF. 

c. lickase— Whether bar to execu- 
tion of judgnient.] — Sci. fa. by J., 
UHsif?uecof W., assignee of 11., docoased, 
who had recovered judgment in Trinity 
Term, 1811, against 1*. ; defts. being J., 
devisee of the beir-at-law of P., A 
tho terro tenants of P. : — Held : a 
relcoso by tho survivor to tho party 
under whom the toiTO tenants olaliucd. 
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964. .] — llocitals in a deed do not ox>cratc 

as an estopijel against a party to the deed in an 
action not founded on the deed, but collateral to 
it.~Re Simpson, Ex p. Morgan (1870), 2 Ch. D. 
72 ; 45 L. J. Jicy. 30 ; 34 L. T. 329 ; 24 W. li. 
414, 0. A. 

^nnofalums Refd. Braiuhtn Hill v. Lane, [1915] 1 K. B. 

^>U ; iee loBter, BarnaLo v. FoKter, [1920] 3 K. B. 3v,». 

menta. bugclen v. Bt. Leonards (No. 1) (1876), 31 L. T. 

965. — ,] — The valuation in a valued jiolicy 

IS conclusive between the xiarties only for the 
purpose of the contract itself & of tlie rights 
arising from it. Coinxiensation paid aliunde to 
tlic assured, in resi)ect of loss not covered by a 
valued ])olicy, cannot be recovered by an under- 
writer wlio has i)aid as for a total loss ; since the 
loss insurcMi against is not dirninislied by the 
comjiensation, & the assured is not estoiixied from 
alleging that tliere was an excess in value above 
the amount agreed in the x>oh<^y- — Burnand v. 
lioDOCANAcni (1882), 7 App. (las. 333 ; 51 

L. J. Q. B. 548 ; 47 1>. T. 277 ; 31 W. B. 05 ; 4 
Asp. M. L. (]. 570, H. 1.. 

Annotations: — Refd. BritiHh Dominions General Inscc. r. 

Duder. [1915] 2 K. B. 394. Mentd. Castellaiu v. Preston 

(1883), i 1 Q. B. D. 380 ; Elgood v. Ilarii.s, [1890] 2 Q. 11. 

491 ; btoarns v. Village Main Beef Gold Mining Co. 

(1905), 21 T. L. B. 236 ; The Comnionuealth. [1907] 1*. 

216 ; City Tailors r. Evans (1921), 91 L. J. K. B. 379 ; 

Edwards v. Motor Union Insee., [1922] 2 K. B. 249. 

966. Sufllciency of stamp on bill.] — In an action 
by an indorsee against the accei^tor of a bill, wliich 
uiion tlie face of it puri)orted to be a foreign bill : — 
Held : deft, was not (;stopi)ed from showing, that, 
though dated abroad, the bill was in fact drawn in 
London ; although it was proved that this was 
done at his exi)ress request, eSc that pltf., who took 
the bill for value, was not cognisant of the circum- 
stances.— Steadman r. DiJiiAMEU (1815), 1 0. B. 
888 ; 14 L. J. C. P. 270 ; 5 L. T. O. S. 391 ; 135 
E. R. 792. 

Annotation .-—Mentd. Cave v. Mills (1802), 6 L. T. 050. 

967. Recital of amount due for costs — Whether 
right to taxation lost.] — lie Forsyth, No. 823, 
ante . 

968. .J— 7i*c UluLi), No. S21, a/dc. 


Sub-sect. 2. — Duration of the Estoppel. 

969. Estoppel created by lease.] — Estopxiels 
shall endure no longer than the lease by which 
they arc created, — James v. I.iAni)on (1585), Cro. 
Eliz. 30 ; 78 R. 302 ; subsequent proceedings ^ 
sub noni . London’s Casp: (1591), 4 Co. Rep. 51 a. 

970. As between former devisee & devisees 

of former devisor — Effect of surrender.] — I’ i^edal’s 
Case (1507), Cro. Eliz. 30, n. ; 78 E. R. 302. 
Annotation : — Refd. Magrath v. Hardy (1838), 7 L. J. C. P. 

971. As between landlord & tenant 

Demise of lessee’s own lands.] — E. J. being seised 
of certain premises in fee, \V. by indenture demised 
the said x^remiscs to the said E. J. for 30 years, <fc 
E. J. died XJOssessed. T. J., his son & heir, after 


the expiry of the term, entered on the premises : — • 
Held : the estopiiel did not translate the freehold 
from one to the other. — London v, James (1584), 
1 And. 128 ; 123 E. R. 390 ; sub nom. James’ 
Case, Moore, K. B. 181. 

972. .] — If a man accepts a 

lease for years by deed indented of his own land, 
the estoxJiiel ends with the lease, & then both 
jmrts of the indenture belong to lessor. — London’s 
Case (1591), 4 Co. Rep. 54 a ; 70 E. R. 1007. 

973. .] — Hayne V. Maltby, No. 994, 

X>ost. 

See, also. No. 805, ante ; & No. 998, jyost ; &, 
generally, IjANDLORD & Tenant. 

974. As between mortgagor & mortgagee.] — 
Davies v. Bush, No. 992, post. 

975. .] — SIMM V. Anglo-Aisierican Tele- 
graph Co., Anglo-American Telegraph Co. v. 
Spurring, No. 1113, 


Sub-sect. 3. — Estates by Estoppel. 

A . When Granior has no Title . 

976. As between landlord & tenant.] — If one 

makes a lease for years in which he had 
nothing iV afterwards xuR'chases the lands & dies, 
if it be by deed his heir is estox^ped from avoiding 
it. — Anon. (1560), Moore, K. B. 20 ; 72 E. R. 
412. 

Sec , generally , TjANDLORD ^ Tenant. 

977. As between mortgagor & mortgagee.] — 
A., seised in fee of an undivided moiety of lands, 
cS: holding the other moiety as tenant to B., mort- 
gages the entu'ety to C. Subsequently B. recovers 
Ids moiety in ejectment against A., ife afterwards 
grants to A. a lease for fourteen years. In eject- 
ment by C. against A., the latter is estopped from 
setting up tlie lease from B. — Doe d. Ogle v. 
ViCKEUS (1830), 4 Ad. & El. 782 ; 0 Nev. & M. K. B. 
437 ; 6 L. J. Iv. B. 200 ; Hi E. R. 977. 

978. .] — Doe d. Levy v. Horne, No. 873, 

ante. 

979. Whether arising on surrender of copy- 
hoids.] — Taylor v. Philips, No. 908, ante. 

980. .] — Devisees of contingent remainders 

in a copyhold, not being in the seisin, cannot 
make a surrender of their interest ; nor will such 
a surrender operate by estoppel against the parties 
or their heirs. — -Doe d. Blacksell v. Tomkins 
(1809), 11 East, 185 ; 103 E. R. 975. 

Annotations : — Refd. Doo d. Bavorstock v. Bolfe (1838), 8 

Ad. N; El. 050 ; Rider v. Wood (1855), 1 K. & J. 644 ; 

Baiidlield v. Bandlield (1860), 1 Drew. ik. Siu. 310. 

981. .] — A coxiyhold was surrendered to 

the use of husband wife, for their natural lives 
& the life of the longer liver of them, & from Ai 
after the dt^cease of the survivor of them, to the 
right heirs of the survivor for ever : — Held : the 
husband wife took a vested estate, not only for 
their joint lives, but also for the life of the surv ivor, 
with a contingent remainder in fee to the survivor. 

In Vick V. Edwards, No. 984, post, the object 


of all suita & demands, before execu- 
tion had issued, was a siifflciont release 
of tho judgment ; it a release iu those 
terms was a good plea iu bar to any 
Bubsequout executiou of the judgment, 
although tho deod di<l not in terms 
release executions. ■ - SiiruLiov v. 
Buiuuuy (1855), 8 Ir. Jur. 127. — IR. 

PART V. SECT. 8, SUB-SECT. 3.— A. 

977 i. As hclwccn viortgayor d: mort- 
gagee,] — A clause iu a memorandum 
of mtgo. under Land Transfer Act, 
1885, whereby tho mtgor. aLtorus 


tenant to tho mtgeo, creates no 
toiiancy except by esooppel, it, thoro- 
foro, as third persons aro not bound 
by tho estoppel, their goods on tho 
promises are not liable for distress 
for rent duo to tho mtgeo. Scmblc : 
such an attoruniout clause creates a 
tenancy by (istoppel as between the 
mtgor. Sc mtgee. — .J kllicok i\ Wkl- 
i,iN(}TON Loan Go. (1885), l N. Z. L. B. 

I 330.— N.Z. 

d. Operation of rule — Title sub- 
set uentlg acquired.] — Deft, was not 
estopped by his mere grant from sotting 


up a title subsequently acquired, at 
least when it did not appear that he 
had no title at all at the time of his 
grant. — F kaser v. Sutherland, 15 
C. L. T. Occ. N. 17.— CAN. 

e. .] — S. conveyed to 

the deft, by deed poll of bargain & 
.‘^alo, land of which be bad neither title 
nor possession, but ho afterwards 
acquired a title, which was purchased 
by pltf. at sherill’s sale, without notice 
of tho prior conveyance : — Held : deft, 
had no ostato by estoppel, & pltf., not 
claiming under, or recognising tho 
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Sect. 8 . — Ojieration of the estoppel : Sub-sect. 3, A.^ 

B. & C.J 

was to pass the foe, & TjORD Talbot thougiit that 
might be dono by a line, operating by way ot 
estoppel. A siim'iidor of a copyhold cannot have 
that ellect (Abbott, Doe Wilson (1821), 

4 B. A Aid. 303 ; lOG E. B. 918. 

Annotation ■ — Rsfd. Doc d. liJivci'Stock v, Rolfe (1838), 8 

Ad. it El. c:>0. 

982. Operation of rule — Nature of grantor s 
estate— Reversion by estoppel In fee.]— In 1742 a 
farm was demised by the Broderers Oo. to F. for 
100 years, uith a covenant for perpetual renewal. 
In 1837, the residue of this term had become 
vested in B., who in that year assigned it by way 
of mtge., with a proviso for redemption. On 
May 22, 1828, 11. demised the same farm for 21 
years to pltf. On Jan. 12, 1830, mtgees. & U. 
Biirreudered the pi'emises to the Broderers’ Co. 
On .Ian. 13, 1830, the eo. demised them to II. for 
100 years ; A shortly afterwards the unexpii’cd 
1 ‘esidue of that term, A all the estate A interest 
of 11. in the premises, were assigned to deft. In 
an action by pltf. against deft, on a covenant in 
th(^ h'ase from 11. to pltf., to keep down the rabbits 
on the farm, deft, pleaded, lirst, that II. did not 
demise to pltf. ; secoml, that the reversion on that 
h'ase did not vest in deft. : — Held : both these 
issues ought, to be entered for pltf. ; for the lease, 
being by deed, was a good demise by way of 
estoi)pel, A a reversion in II. by estoppel ^yas 
tliereby created, which jirinui facie was a reversion 
in fee,* A therefore? was not surrendered to the 
Broderers’ Co., b\it passed from H. to deft. — 
Sturokon V. W'lNciFiELU (1813), 15 M. A W. 224 ; 
15 L. J. Ex. 212 : 153 K. K. 831. 


Annetntions : — Refd. Tiowbot luiin r. Wilson 
L. J. Q. B. Gl ; J)(j 11 cu v. Batt (1858), 4 Jur. 


Cuthbertsdii r, irriujr (1859), 4 
Machiii (1859), 28 L. J. Ex. 
(1874), 10 Cli. App. 22, 

Sec, (jcncrally, Landlord 

983. Whether court 


II. & 
310 


N. 7.12 ; 
Houtli 


(1857), 27 
N. S. 835 ; 
Hickman v. 
V. Civalock 


A Tenant. 

of equity will assist 


party claiming by estoppel.] — B ensley p. Burdon, 
No. 780, ante. 

As between lessor & lessee.]— Ncc Land- 
lord A Tenant. 

984. Against whom— Trustees with power 

of sale — Though inheritance In abeyance.] — 

liands are devised to A. A B. A the h(?irs of the 
survivor in trust Ui sell ; though the inheritance 
be in abej ance, yet the trustees by a fine may make 
a good title by estoppel. — ViCK v. Edward.s 
(1735), 3 B. Wms. 372 ; 2 Eq. C'as. 

E. B. 1107, E. C. 

AniuiUdioiiK :—ConBA. Dot- U. Bjime i'. Martyn (1828), 8 
B. (k C. 497 ; Doc d. Cdirii'.tinu.s v. Oliver (1829), 10 B. & C, 
181. Reid. iJ oc i;. WiEon (1821), 4 B. &; Aid. 303 ; l^arker 
Carter ( 1815 ), 4 Hare, 400 ; llodkiuHOu v. Ouiiin (1800), 
ic H. 303. Mentd. Quarm v. Quarm, [1892] 1 


r. 

1 J ohn. 

Q. B. 181. 

985. 


mort- 



^ — , ..w... legally 

or equitably entitled to the premises convoyed ; 
A the releasor covenanted, that he was lawfully 

deed to dett 


or equitably seised in his demesne of A in, A other- 
wise well entitled to the same. The legal estate 
was subsequently conveyed to A., A he afterwards 
for a valuable consideration conveyed the same to 
O. Upon ejectment brought by B. against 0. : — 
Held: (1) there being in the release no certain A 
precise averment of any seisin in A., but only a 
recital A covenant that he was legally or equitably 
entitled, C. was not thereby estopped from setting 
up the legal estate acquired by him, after the 
execution of the release ; (2) the release did not 
oiierate as an estoppel by virtue of the words, 

“ grantt'd, bargained, sold, aliened, remised, 
released,” etc. because the reletise passed nothing 
but what the releasor had at the time, A A. liad 
not the legal title in the jiremises at the time of the 
release ; (3) this case did not fall within tlie rule, 
that a mtgor. cannot dispute the title of his mtgee,, 
because C. claimed as a purchaser for a valuable 
consideration without notice, a legal interest which 
was not in A. at the time of the mtge. to B., A. 
having then only an equitable interesst, which 
passed to B. whose? title as to that wa.s not disputed. 

(4) There are many authorities that show that 
an estoppel may be by any indenture or deed 
poll (Lord Tentehden, C.J.). 

(5) It is a rule that an estoppel should be certain 
to every intent, A therefore if the thing be not pre- 
cisely A directly alleged or be mere matter of 
supposal. it shall not be an estoppel (1 .ord Tenter- 
den, E..J.). — Right d. Jefferys v. Bucenell 
( 1831), 2 B. A Ad. 278 ; 9 L. .1. O. S. K. B. 304 ; 
109 E. B. IMG. 

AiiTwUttionH : -A>i to (1) Consd. Mou>TOuny r. 

(18(>1), 9 H. L. Cas. 114. Apld. Heath v. Croulock (18<4), 
10 Ch. Arii. 22. Consd. Onward BJiltf. 8oc. v. temithnon, 
[18931* 1 Ch, 1. Refd. General Finanec, Mort^atfcs Ac 
Discount Co. c. Liberator J’ermam'iit Btuiollt Bldp. teoc. 
(1878), 10 Cli. D. 15. As to (2) RfM. flop d. B^vviio r. 
Thomp.-»on, llowno v. 'Ihonipson (1847), 9 L- V 
Crofts r. Mi(l(]J(9.on (1856), 2;) L. .1. Ch. oDf GL 

Reid. Ihtt r. Williams (J83G), 5 Ad. EL 885. to (5 
Refd. Crofts v. Middleton (1850), 25 L. J. Ch. old ; Onward 
BldU. Soc. r. 8mitbBoti. 1 1893] 1 Ch. 1 ; Boult on r. Mooi-e 
(1913), 83 L. J. K. B. 875. 

See, (joierally, MoRTCAtiE. 

9 g 6 . — - Whether third parties.]— 

Where a person having no title purports to let 
land to a tenant-, though the tenant is estopp(?d 
from denj'irig Jandlord’s title, yet third parties are 
not estopi)ed, A if a third party’s goods are 
distrained, he may sue the nominal landlord lor 
convei'sion. Tadaian v. IIenman, [189, Jj 2 (L B. 
108 ; 51 J. V. GiU ; 9 T. L. B. 509 ; 5 B, 479. 

Sec, generally. Sect. 6, ante. 

987. Where title subsequently acquired 

by possession.] — Where grantor, who has no title, 
purports by deed to convey a piece of land to A. 
for life with remainders over A A. enters upon the 
land under tlie deed, A afBirwards acciuires a good 
title by possession against the true owner, A. A 
his privies are respectively (?stoppcd as against 
the remaindermen from disputing the validity of 
the deed.— D alton v. TTtzoerald, [1897] 2 Ch. 
86 ; 00 L. J. Ch. 004 ; 70 L. T. 700 ; 45 W. K. 
685 ; 13 T. L. B. 450 ; 41 Sol. Jo. 500, C. A. 

AnnoUtiions : — CoilSd. He Andemon, Bogler v. ,mm4. 

70. Reid. Rc Coole, Coolo v. IliKhl, 119201 


[1905] 2 (Jh. 
2 Ch. 536. 


was not OHlojipcd Jis a 
privy in eatate with d. from sottini? 
up tho legal title whieh ,d. had acquired 
Binw tho conveyance to dcift, — D of. 

V. WeTmore (1855). 3 All. 140.— CAN. 

, ~~ — •] — M. made a vokm- 
tary deed of certain laiui to 1, 
that time M. had no title to I, lie 
land, it having been provioualy aold 
for taxes & convoyed h, 
deed to B. There were no reoitals 
<)r covenants for title in the deed to 
L., & by it M. did “ assign, transfer, ■5*^- 


At 


demist;, rulea.se, convey, & for over 
quit claim " to L., his heirs & assign.s, 
all his osUite In tho land, dubsoquei 
B. sold Sc conveyed tho land to M. . 
llfM : tho deed from M. tt» L. did not 
operate by ostoppol to vest tho ostatt; 
in tho land suhscqueutly aofiuired 
from B. in ij,, for there was no recital 
or coveiiantH for title, it did not pur- 
port to grant any estate in tho land, 
hut merely to assign or release & 
quit claim to L., M.’8 interest thoiein, 
it never had any operation, for l. 


never paid Jinything for the laud, novor 
wont into possession, never claimed 
to bo owner of it or paid tho taxes, & 
from tho llret ropmliated tho gift.— 
Cahsflman r. Cahsei.man (1885), 9 
O. H. 4 42. -CAN. 

g — — .J - If a party, who 

has not any luterosb iJ» an estate, 
enters into a contract respecting It, 
Sc Hubsoquoutly ao<iulros an interest, 
that Interest will be bound by the 
contract. — J ones v. Keauney (1841), 
4 I. Eq. 11. 74 ; 1 Dr. & War. 134.—IR. 
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B. When an Interest 'passes. 

988. General rule.J — When a deed enures by 
passing an interest, it shall not be taken by way 
of estoppel. — Treport’s CASE (1594), 9 Co. Rep. 
14 b ; 77 E. R. 274. 

AnTwtations : — Reid. Friend v. Katilabrook (1 777), 2 Win. 

Bl. 1152: Wood V. Day (1817), 1 Moore, C. I*. 389; 

Pluck V. Dig|?CH (1831), f) Bli. N. S. 31 ; Delaney w. Fox 

(1857), 2 C. B. N. S. 768. Meutd. Baker v. llaokintf 

(1635), Cro. Car. 405 ; Poole v. Haskey (1663), O. Brid^. 

364; Baddet^y t>. LeppiugwoU (1764). Wilrn. 228 ; Deed. 

Caiupbcll V. Hainilton (1849), 13 (j. B. 977. 

989. .] — Cookes v. Bellamy (1004), 1 

Sid. 187 ; 82 E. R. 1048. 

A7moirjfio/is : — Mentd. GeorKo & Norman (1731), 2 Barn. 

K. B. 51 ; li'ranklyu v. Beevo (1735), 2 Stra. 1023; 

Pcmbortoii v. Cliapman (1858), E. B. & E. 1056. 

990. .] — A lessee for years covenanted to 

pay the rent to lessor, his heirs <fc assigns, <fc also 
to deliver up possession of the demised premises 
at the expiiation of the term, to lessor, his heirs 
& assigns, in an action of ejectment brought by 
devisee of lessor against assignee c»f lessee, after 
the expiration of the term, to recover possession 
of the premises : — I/eld : assignee was not estopped 
by such cov(mant from showing that lessor was 
only tenant for life of the premises demised. 

Where an int(;r(!st passes there is no es(opT)cl 
(Parke, B.). — Doe d. Strode v. Seaton (1835), 
2 Cr. M. tfc R. 728 ; Tyr. & Cr. 19 ; 1 Gale, 303 ; 
5 L. J. Ex. 73 ; 150 E. R. 30S. 

Aiinotaticmfi : — Reid. Weeks v. Birch (1893), 69 L. T. 759. 

Mentd. Barrs v. Jackson (1842), 1 Y. & G. Ch. Gas. 585. 

— — As between landlord & tenant.] — Sec 
Landlord & Tenant. 

See, generally, Landlord & Tenant. 

991. Whether interest passes — Lease of rever- 
sion without attornment.] — Foote v . Berkley, 
No. 709, ante. 

992. Mortgage by life tenants by lease, 

release & flne^ — Whether mortgagee gets fee.] — 
By settlement of Feb. 1803, W. E., on the mar- 
riage of his daughter, conveyed hereditament.s to 
trustees, their heirs, etc., to the use of himself, 
until the marriage ; iV, then to the use of the hus- 
band fur life ; remainder the trustees, to 
preserve, etc, ; remainder to the wife for life ; 
remainder to the trustees, to ])reserve, etc. ; 
remainder to certain uses in favour of the chil»l, 
or children of the marriage ; remainder to the 
survivor of the husband tV- wife, A: the heirs A: 
assigns of such survivor for ever. By lease &> 
release, of Nov. 1810, reciting that there was no 
issue, A: that J. Ij. B. liad lent the husband £0,000, 
for which he had given his bond in the penal sum 
of £12,000 ; the husband A- wife, for better 


security, granted the premises to .T. 1^. B. in foe ; 
but subject, & without prejudice, to the uses, etc,, 
by the settlement limited to the child or children 
of the marriage, which, on the decease of the 
survivor of them, should be subsisting ; & subject 
to a proviso for redemption, & re-conveyance ; & 
it was by the indenture covenanted by mtgors. to 
levy a line come cco, etc., of the premises, to enure 
to the use of the mtgee., his heirs, & assigns, 
during the lives of the mtgors., & the life of the 
survivor ; remainder to the uses, estates, or 
inttu’ests, etc., limited by the settlement in 
favour of the children, cLc., to the end that all, 
4 fc eveiy such uses, etc., might be corroborated, 
strengtlicncd & conlirmed ; A: when the same 
should determine, to the use of mtgee., his heirs, 
&. assigns, for ever, subject to the proviso for 
redemption. A line come ceo was accordingly 
levied. Mtge. having been paid off after the time 
prelixed ; by lease A: release, of Dec. 1812, mtgee. 
reconveyed the premises to the trustees, their 
lu'irs, etc., to hold to the uses of the original 
settlement. It was afterwards thought that the 
line destroyed the contingent remainder in fee 
to th(i survivor of the husband A:, wife, A:; divested 
the resulting reversion in fee to W. E., sctthjr, & 
that neither interest was restored by the re-con- 
vej ance, but that a tortious contingent remainder 
in fee was thereby limited to the survivor, Ac a 
tortious reversion in fee resiilt<*d to mtgee., or 
became vested in the trustees : A: to remedy the 
apprehended mischief, amongst other purposes, 
other conveyances, which were only prepared, or 
partly executed, AC' ])roceedings were resorted to : 
j —Held : the tine, A: the deed to lead its uses, were 
! to bo taken togetlier as one A:, the same assurance ; 

1 Ac, therefore, the legal operation of the line, alone, 
was controlled A: limited by the lawful intention 
of the conusors aj)parent on the face of the deed, 
viz., merely to give a charge by way of security 
to mtgee. on tludr own interests, which the lease 
A:- release would have done without tlie line, if a 
iiiarrie‘d woman had jiot been a necessary party ; 
Ac the interest of the mtgee. in the fee depended on 
the esto})])(d, Ac was bruuglit to an <md by the rc- 
cunvevance. — Da\tes v. Bush (182n), M‘Clc. Ac 
Yo. 58 ; 148 E. It. 321. 

A unoUii ■ — Rcfd. Di»(*. il. Briuic r. ]\liirtya (1828), 8 

Ji. 8: G. 497. Mentd. Alexaudcr c. Mills (187U), 6 Gii. Aiip. 

126, n. 

C. Interest lehcn it accruers jeeds the Estoppel. 

993. General rule.] — Weale v. Lower, No. 891, 
ante. 


PART V. SECT. 8, SUB-SECT. 3.--B. 

h. Whri'C. interf.st — Luinl 

had hcoM jjrauU'd to nltf.’s wife, Sc 
durinir horhftiliniu lu; had allowoil deft- 
to ocjcupy. She afterwards dii'd with- 
out huviuK had childi'eu, .fc pUf. 
brought cjcetiueut : —Held : he could 
not recover, for deft, was not estopped 
from showing that pltf.’s title had 
oxplmi. — llonioiM'sex v. Bannkiiaian 
(1859), 17 U. G. 11. 508. --CAN. 

k. — -Deft,, being lessee for 
years, with a riglit to purchase the 
fee, in 1859 mortgaged to 8. for £75, 
payable in four yearn, wdth a proviso 
that until defavilt deft, should hold 
possession, lu 1861 he made auotlier 
mtge. of the same premisoH to pltf. 
iu fee fi»r £118, payable lu six years, 
with a siruilar proviso. In 1863 the 
first mtge. was assigned by 8. to pltf. ; 
(t on ojeotmeut brought by him upon 
it, deft, set up the proviso in tlio socioud 
intgo., on which there iiad been no 
clefault : — Held : pltf. was not estopped, 
for the second mtge. might take olloot 
by passing an interest ; & if pltf, was 


ostopi)ed i»y the btaamd luigo., deft, 
was est opped by the lirst, & au estoppel 
against au estoppel sets tlu? matter 
at large ; l>ut, ttcinbli , the re.demiso 
iu a mtge. cannot operate, by estuppel 
or otherwise, U) grant a greater estate 
tiiau the mtgor. conveyed, out of 
wliieli it was carved, 8c hero ho had no 
such title as ho jirofcssod to pass. — 
.I VMCS r. MoGiu.nfA' (1864), 24 U. G. it. 
155.— CAN. 

1. .j — AVhoJ-o doft., claiming 

to bo tho owner of certain land, i)i’ 0 - 
euit^d jjltf.’s tenant to attorn to him 8c 
tlierobv claimed tho possession: — 
Held ; ' plU. w'a.s entitled to recover t)y 
reason of deft, having thus obtained 
l)ossessiou frt)ni i)ltf.'s tenant ; but 
this was not to estop deft, from dis- 
puting pltf.’s title Sc showing Utlc 
ui himself iu any action ho might 
bring to rocovor i><*ssoaaiou. — M l 7L* 
llOLLANU V . H-UtMAN (1884), 6 O. ii. 
546.— CAN. 

PART V. SECT. 8, SUB-SECT. 3.— C. 
993 i. General rule.] — Where a 


nominee of the Crown, before tho issuing 
of letters patent, conveys in foe to ouo 
piMson, eitlicr by indenture or deed 
poll, 8c he afterwards obtains tho 
patent, to himself, 8c thou conveys to 
another, who again conveys to the 
l)ateiileo of the Grown, 8c his assigns, 
as privies in estate, are estopped by 
the hrst conveyance, 8c the patent feeds 
the estoppel 8c makes it a vested 
iuteivst 8c estate. — Doe d. Hennest 
V . Mveus (1832), 2 O. 8. 458. — CAN. 

993 ii. .] — To an action for 

breach of covenant for title in a mtge. 
to pltfs., executed by T., defts.’ grantee, 
K., one of the defts., pleaded that T. 
did not, after tho making of that deed, 
convoy tho lands to pltfs. Tho deed, 
from defts. to T. was dated Juue 22, 
1855, 8c tho mtge. from T. to pltf. 
was dated Apr. 10, 1855. Both Avere 
registoi'cd on July, 28. 1855 ; the deed 
first. It appeared that there were 
two mtges. from T. to pltfs. on another 
lot, when this mtge. was made, 8c 
instead of which it was given. After 
executing this mtge., T. found that 
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Sect. 8. — Opera! i oj i of ihe Sub-sect. 3, C.] 

994 . .j — ( 1 ) A. assorting that he had a right 

to a patent maciiinc, covenanted with B. that 
he should use it in a particular manner, in con- 
sideration of which B. covenanted that he would 
not use any other ; in an action by A. on the 
covenant, B. is not estopped by the covenant from 
pleading in bar to the action that the invention 
was not new, or that the patentee was not the 
inventor ; but he may thus show that the patent 
Wiis void. 

(2) The doctrine of estoppel is not applicable 
here. Where indeed an heir apparent, having 
only the hope of succession, conveys during the 
life of his ancestor an estate, which afterwards 
descends ui)on him, although nothing passes at 
that time, yet when the inheritance descends 
upon him, he is estopped to say that he had no 
interest at the time of the grant : there; an estoppel 
is founded on law, conscience, «fc justice : But 
what is the case Inni' ? Who is estopped ? The; 
person supposed to be estopped is the very person 
who has been cheated A imposed upon (Lord 
Kenyon, C.J.). 

(3) Neither doc'S this case resemble the case of 

landlord A tenant ; for the tenant is not at all 
events estopped to deny the landlord's title ; the 
estoppel only exists during the continuance of his 
occupation (Lord Kenyon, — IIayne r. 

Maltby (1789), 3 Term Bep. 438 ; Dav. Pat. Cas. 
15G ; 100 E. B. 005. 

Annotations : — .J*- to (i) Distd. Bowman v. 'I’aylor (1K:U). U 

Acl. El. liTs. Expld. Neilson v. Fothrwill A Thompson 

(Ibll), 1 Wi-b. I’at. ("UH. 2S7. Consd. Nick<“ls r. Boss 

(iSt'J), 8 ('. B. Reid. Hills V. LauiinK (18a3), 9 Exeh. 

L'aO ; Smith r. .Scott (I Sail), tl C. B. N. S. 771. 

995. .] — Where husband A wife gi’anted i 

to trustees an estate, of which the wife’s father | 
was seised in fee-simple, A afterwards, in the life | 
of the father, they levied a line of the lands to the | 
uses of the settlement, A the father aft.ervv^ards i 
died, leaving the wife one of the co-heiresses ; — i 
Held : her inoiet}' of the estate became .subject to I 
the uses of that settlement, by reason of the tine, I 
as an estoppel against the husband A wife A. all | 
persons claiming title under them. — II elbs r. i 


Hereford (1819), 2 B. A Aid. 242 ; 100 E. B. 
355. 

Annot/itinns : - Refd. l)uo d. Bniiie r. Martyii (1828), 7 

Ij. ,1. O. .S. K. B. GO ; Right d. Jeflerys v. Buekncll (1831), 
2 B. & Ad. 278. 

996. .] — If a person had conveyed a 

defective title, A he afhu’wards acquires a good 
title, this ct. will make that good title available 
to make the conveyance effectual (Shadwelj., 
V.-C.).— Noel v. Bewley (1829), 3 Sim. 103 ; 57 
E. B. 938. 

Annotations ; -Expld. Smith v. Onbonm (187)7), G II. L. C'us. 
375. Apld. Jte llolTu’s Estate Act, 188.1 (10(10), 82 L. T. 
.5r)G ; Ji'c Bridgwater’s Settlmt., J’aitridge r. Ward, 
IltMO] 2 Ch. 342. Consd. Harper’s Settlmt., VVilliams 
r. Harper, IIOID] 1 (.3i. 270. Reid. (Jresham Life Assco. 
Soc. r. Orewther (I'JM), 1 11 L. T. 887. 

997. .] — A tine passed by a person who has 

a contingent remainder in fee, cliectiially passes 
his interest ; because, although, until the con- 
tingency happen, it operates by estoppel only, 
yet, when the contingt'iicy has happened, it then 
operates upon the estate, as if the line had passed 
after the happening of tlic contingeiicv. - Poe d. 
(’HRISTMAS r. Oliver (1829), 10 B. A ‘o. 181 ; 5 

Man. A Bv. K. B. 202 ; 8 L. J. O. S. K. B. 137 
109 E. B.*418. 

Consd. Boulton r. Moorr. (JOl.ll 1 K. B. BML 
Refd. Doe d. 'rhomas r. .loues (1831 ), 1 Tyr. .lOG ; Right d. 
.leflerys v. Buckncil (1831), 2 B. Ad. 278 ; Bark(>r r. 
Burtei' (1845). 4 Hare, 400. Mentd. Cole i’. .Sewell (1848), 

2 11. L. Cas. 180 ; Frt'c'iiian C’ook<; (1848), 2 Exeh. G54 ; 
(k)raish r. Abiiigton (1850), 28 L, .1. Ex. 202 ; Hobbs ?•. 
Henning (KSG.j), 17 C. B. N. S. 701 ; tiodard r. ilrny 
(1870), J- H. G D. B. 130 ; Meyer r. Italli (187(>), 1 C. B. D. 
358; Carlton r. Boweoek (1884), 51 L. O'. (550 ; Ii!c 
Henderson, Nouvion r. Freeman (1887), 37 Ch. J). 2ti. 

998. . 1 - Particulars of sale described the 

property as “ a shop A a dwelling-house, with 
rooms A oHices ovt'r, for many years occupied by 
a tenant under a 21 years’ lease, nine of wOiich 
will bo unexpiiH'd at Hidy-day, 1813, at a rent of 
£48, A held by lease for a t.('i’m of 01 years, at a 
ground rent of £8 8.'?.” By the abstract delivered, 
it app<‘ared that A., by indenture of Sept. 30, 
1817, deini.sed the premises to B. for 89 y(‘ars le.ss 
21 days from Michaelmas, 1817, with various 
covenants to be j)erfonned by B., his heirs, etc. ; 
that iL, on Mar. 25, 1820, mortgaged the premises 


ii d('cd from deft.s. to him wiis iiocc.s.sury 
(o give the legal titlo, A he gf,l. Ibe 
deed in (juestion. 'I'be two jiitges. were 
not dLseharged until Aug. IG, 1S55 . 

11 fid : ubhuming the deed of Apr. 10, 
1855, to have been a eomjileled 
iiistj'umeut from its dat(\ the usual 
covenant contained in it that the 
grantor was seised in fee at the date 
of the deed creatcal an estoppel, A 
the esloj)i)e,l was fed by the estate T. 
aeijuired by deed of June ‘22, 188.').— 
Tkust a Loan Co. or Uri’ini Canadv 
V. Ruti an (1877 ). 1 S. C. R. 5G1.- CAN. 

993 iii. ■ .] iM., in buildijig a 

house, by mistake l)uilt part of it 
on the laud of the adjoining owner B. 
On diseovering tliis he ap])iied to B. 

of t)u.rehusijig a i)ortion 
of B. s lot, A B. on July 20, 1880, 

to sell you 
leet frontage for itic. stun of R'^'iO 
lu be paid six montlis fjom this date 
olhcnvisc this oiler to b(^ nnlJ ” A ll’ 
accepted sneh oiler at t lie fool in tho 
words, ‘‘1 h(Tet.y a(;(;ei)t the above 
oiler. M. seven days alter registere.d 
a plan as No. .12 <, alleged to be of his 
own pn)i)erty, but which included the 
25 feet as pait of lot M., A the next 
day exectited a iiitge. on lot, M. with a 
dcscrii)tion, wdiieli ineliulisl the twentv" 
^ assigned to 

to McM. was not''ucted‘on”whhlti the 

in .Jan. 1883, sold A tiouveved the 
25 tot to M. The U. B. A. 
ducntly sold under the power of sale 


in their mtge. to deft., liaving 

completed 1 b(^ purchase within six 
nmriths : fletd : no interc'st in the 25 
fc'ct passed to tlie D. .S. Co. under M.’s 
mtge., A the Kub.sediient conveyance to 
him " fe.d the <-stoppel ” created by his 
prior mtge. to the extent only of M.’s 
int(!resl , w hich wiis that of ow'ncrt)f the 
eipiity of tedemption, or owner of the 
25 feet. — N'Kvrrr r. McMukuay (188G), 
11 A. Jl. 12G. — CAN. 

993 iv. .] — Bltf. agreed to .sell a 

parcel of land, one-half of tbt' ]»ure)ui.se- 
money to be jjaid in cash A the other 
half to be secured by a intge. thereon. 
A deed A mtge. were preijured A 
exec-uted, the cash payment made, 
A the deed deliven;d to the i)urcbas<ir, 
the mtge. b«;ing delivered to the 
vendor’s agent to he registered. The 
I)urehaser had oirtuined a Joan of the 
cash payment from deft, upon the 
security of a first mtge. to bo given 
uptJii the land in (luestion, A this 
mtge. was prepun^d, executed 
delivered before tin; execution 
delivery of the deed A. was registered 
before the deed to the imrchaser A 
before the mtge. tf) pltf. Upon 
receiving the deed the ijurtduiser 
handed it to <l(‘ft.’H agent, who tlx-n 
registered it, pltf.’s mtge. having in 
the meantime been also registered. 
Bltf. A deft, acted in good faltli, A 
each without knowledge or notice 
of the other’s mtge. iirW : deft.'s 
mtge. was valid only by estopjad, A 
Avas fed by estoppel to the extent only 


of the iMtere^t taken by the j»urebaser 
under the deed ; that interest was 
sul)ject to the right of pltf. to have 
a legal mtge. for the l)alunee of j)ur- 
ehaH(‘ money, A ijltf.’s mtge. was 
thendore entitled to piioiity. — 
MfnMll.UA.N t;. Mr.Mto (LSttS), 25 A. R. 
288.— CAN. 

993 V. .] — Wliere a muiiinet; of 

the Crown, before patent is granted, 
conveys his interest to anotlier, A 
ufRr tlie deei'UHC »if such nomine<; 
a patent is granUal to his personal 
r(!I>re.sentatives as sueb, they ai'e 
estopped by tin* covenant s contaiiK'd 
in ttio deed of ileecased from denying 
that ho was the owner of the lands at 
the date of the deed. A, the legal estate 
conveyed by' the Ci'own to Hueb 
rejinisentatives feeds the estoiipid in 
favour of his granleiu — Bkhaiid v, 
Bm’NKAU (BJ15), 8 W, W. R. G35 ; 25 
Man. L. R. 4U0.— CAN. 

993 vi. “ — .]- If a person being sole 
next of kin, is in possession of a chatUd 
tiUTii without let.tei'H of administration 
having been obtained A there are 
no debts due by doeeased, or anything 
to prev(!iit sueb next of kin from using 
llie Uuni iis his owui, being tlio solo 
bemdlcial ow ner, he can sell the term ; 
if tlie puichuser goes into possession 
under t he contract of sale, tlie vendor 
cannot afterwards, either by obtaining 
a grant of administration, or in any 
other way, disalllrm his own act, 
A nimul the cont,rael .--H amii.L v. 
Muniuiv (1883), 12 L. R. Ir. 400.— IR. 
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for the residue of the term, to secure £487, & 
interest to C, ; & that, by indenture of Apr. 2, B 
demised the premises to D. for 21 years less eight 
days, at the rent of £48, witli covenants of the 
part of B., similar to those of B. in the imlenturc 
of Sept. 1817. 

Mtgees. were willing to execute any conveyance 
that might be requisite for the purpose of making 
a good title to the purchaser : — HeLd : (1) B. was 
in a situation to make a good title to the premises 
sold, the lease to D., though originally a lease by 
estoppel, being convertible into a lease in interest, 
by the concurrence of mtgees. 

(2) Tlie general understanding appears to be, 
that “ An indenture of lease, or a line aur concessit^ 
for years, will be an estoppel only during the term. 
It lirst operates by way of estoppel, «fe finally 
wlien grantor obtains an ownership, it attaches on 
the seisin creates an interest, or jiroduces the 
reflation of landlord & tenant ; & there is a term 
commencing by estoppel, but for all purposes it 
bi'conu's an estate or interest. It binds the e.state 
of lessor, etc., therefore continues in force against 
lessor, his heirs, etc. It also binds the assigns 
of lessor <te of lessee (Tindal, — Weub v. 

Austin (1844), 7 Man. <k (1. 701 ; 8 Scott, N. K. 
419 ; 13 B. J. C. r. 202 ; 3 L. T. O. S. 282 ; 133 

E. Tl. 282. 

jflnnotatiojis: — As to (I) Refd. tVokl v. Baxter (18r)t!), 11 
Exch. 81 G; CkitlibertHon v. Irving: (lSo9), 4 H. k, N. 742. 
Generally, Mentd. Hickman r. Muehin (IHa'.i), 28 L. J. Kx. 
310. 

999. .] — Petition by six petitioners for dis- 
tribution of a fund in ct. A., one of the petitioners, 
being at that time only entitled to one-ninth, 
purported to assign one-sixth share of the fund 
to B. A. subsequently acquired the remaining 
one-eighteenth. The petitioners asked for pay- 
ment of one-ninth of A.’s shales to lesps., B. ^ 
his mtg(‘es., & the remainder of the share to A. 
Kesps. claimed the whoh' of the share ; — Held : 
the ct. had jurisdiction to decide the que.stion 
raised, on jietition, cS: would be reluctant to put 
the parties to the expense of an action : A: though 
th(i assignment was of a defective title, yet as 
assignor afterwards acquii'ed a good title to the 
whole shar(?, resps. were entitled to the whole of 
A.’s one-sixth share. — I\c Uoffe’s E.state Act, 
1883 (1900), 82 L. T. 330; 48 W. B. 307; 44 
Sol. .To. 184. 

Amioiaiiona : — Apld. lie Bridgwater’s Scltlmt., Partridge 
r. Ward, [15)10] 2 Ch. 342. Expld. iiV llanx'i '« .'Seltlmt., 
Williams Harper, [1015)] 1 Cli, 270. Retd, (jivshiim 
Ijifo Assoc. Soc. V. Crowtber (1014), 111 L. T. 887. 

1000. “.] — If assignor with a defective title 

])uri)ortH & intends to assign property for value, 
any interest subse<iuently accpiired by him in that 
]>roperty is available in equity to make the a.ssign- 
ment ell'ectual, oven though the defect in title is 
apparent on the face of the assignment . — lie 
BiUDGWATEH’S SE'n'LlkUENT, PAUTIIIDGE V. WARD, 
[1910] 2 Ch. 342 ; 79 L. J . Ch. 740 ; 103 L. T. 421. 

AnnoUitions Apld. Gronham Life Aksco. Soc. v. Crowt hcr 
(1014), 111 1 j. T. 887. Expld. He. Harpcr’ri Sottlmt., 
Williuma v. Harper, [15)19] 1 Cli. 270. 

1001. .] — Poui/roN r. Moore, No. 799, 

a)ite. 

1002. .] — Where a mtgor. makes fakse re- 

presentations as to existing facts relying on w'hich 
a mtgoc. lends l)im money, those who claim 
through the mtgor. for value, but witli notice of 
the rciu’esentations, are estopped from denying 
the truth of the representations must if possible 
make tliem good. — Gresham Life Assurance 
vSociETY V. CiioWTiiER, [1913] 1 Cli. 214 ; 81 

L. .T. Ch. 312; lllL. T. 887; 39 Sol. Jo. 103, C. A. 

1003. .] — A marriage settlement made in 

1801 gave the }ins})an<l Si wife, or survivor, power 


to appoint the settled funds among the children 
of the marriage. In 1904 one of the daughters, 
on her marriage, executed a settlement which 
contained a recital that, under the settlement of 
1801, a deed poll execut/ed by her parent.s, shii 
was entitled in reversion expectant upon the death 
of the survivor of her parents, both then living, 
to one-third part of £0,000 of the trust funds of 
the settlement of 1804, & witnessed that the 
daughter assigned to the trustees “ all that the 
third part or share ” to which she was entitled in 
reversion expectant as aforesaid. Tlie mother 
survived the father & died in 1917, having by her 
will, made in 1910, appointed £2,000, part of the 
funds settled in 1804, to tlie daughter. There was 
no evidence of any other appointment by deed 
poll or otherwise : — Held : the appointed sum of 
£2,000 was caught by & subject to the settlement 
of 1901. — Re Harper’s Settlement, Witj:.iams 
p. Harper, [1919] 1 Ch. 270 ; 88 L. J. Ch. 245 ; 
120 L. T. 439. 

Application to landlord & tenant .] — See 

Landlord <fc Tenant. 

1004. Interest uncertain at time of grant — 
Subsequent accrual by survivorship.] — Vice p. 
Edwards, No. 984, ante. 

1005. Copyhold subsequently acquired by descent 
— Death of grantor before conveyance perfected.] 
— Scnible : one erroneously believing himself en- 
titled to a copyhold was admitted, A: sold it : it 
afterwai'ds descended to liirn ; he died without 
pei hictiug the conveyance ; this is a personal 
equity, Sc does not bind liis heir. — Morse p. 
b’AULivNER (1792), 3 Swan. 429; 1 Ansi. 11 ; 39 
E. K. 939. 

AnnoUitions : — Consd. West v. Btsrnoy (1815)), 1 Russ. & M. 
431 ; Lyd(< v. Myna (1833), i My. & K. G83. Mentd. 
Riirht d. 'J’aylor r. Banks (18:>2), 3 B. N; Ad. GG l ; Boo d. 
Fi rry r. Wilson (1H3G). 5 Ad. <Sc El. 321 ; R. u. Duilinghaiu 
(1838), 8 Ad. tC El. 8,78. 

1006. Estate accruing under different title.] — 

(1) If a man contracts to convey, to mtge., or to 
settl(‘ an estate. A: he has not at; the time of his 
contract a title to the estate, but afterwards 
acquires such a title as enables to perform his 
contract, he is bound to do so. But a covenant 
to settle land which the covenantor should suc- 
ceed to under a will, does not bind him to settle 
whatever interest he might derive aliunde in the 
same land. 

(2) In a marriage settlement there was a recital 
that A., a i)arty thereto, had a contingent re- 
maind(‘r in land under a will, A: he covenanted 
when the remainder became vested in him in. 
jiossession to convey the land to the u.ses of the 
settlement. A. was not in fact so entitled, but 
was entitled as expectant heir in tail. The tenant 
in tail in possession barred the entail A: afterwards 
devised the land to A. : — Held: not having taken 
the laud nnder the will, but aliunde, A. was not 
bound by his covenant to settle it ; A. was not 
estopped by the recital from saying that he had 
not a contingent interest under the will. — Smith 
p. Osborne (1857), 6 H. L. Cas. 375 ; 30 L. T. O. S. 
37 ; 3 Jur. N. S. 1181 ; 6 W. II. 21 ; 10 E. B. 
1340, H. L. 

Annotations: — As to (1) Consd. He Harper’s Settliut.. 
WiUianiH v. Harper, [1919] 1 Ch. 270. Refd. Ford v, 
Tvnto (186;")), 31 L. J. Ch. 4.72. Generally, Mentd. He 
Keep’s WtU (18G3), 32 Bcav. 122 ; Hurry r. Morgan 
(18GG), L. R. 3 Eq. 152; Brown u. Rainsford (1867), 16 
W. R. 198 ; He Arnold’s Trusts (1870), L. R. 10 Eq. 252; 
Waito V. Littlowood (1872), 8 Ch. App. 70 ; He Johnson, 
Hickman v, Williatuson (1884), 53 L. J. Ch. IIIG; 
At'kew p. Askew (1888), 57 L. J. Ch. G29 ; Re Bowman, 
He Lay, Whytehoad v. Boulton (1889), 41 Ch. 1). 525 : 
I’owell V. Hoilicar, [1919] 1 Ch. 1518. 

1007. Where original title fictitious — Priority as 
against purchaser for value without notice.] — In 
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Estoppel. 


. 8 . — Operation of the estoppel : Sub-sed. 3, C. ; 
sub-sect. 4. S ect. 3. Part VI. Sect. 1.] 

May A: Sept. 3 873, mt^os. in fee of property in 
8. were transferred to 1>. ; D. sub-mortgaged the 
property to J.. ; L. sold it to 11. in trust for M. ; 
11. conveyed it to M. in trust for 1). 1). tlien 

])repart'd fictitious Kaiscs of the property, all 
dated Mar. 8, 1870. By one of these, Jj. 
puri)orted to deniise the property to T. ; T. 
mortgagi'd it- to Iv. By another of these, T. 
pur]iorted to deiuise the property to M. M. 
mortgaged it to Q., who assigned it to 1\ M., &• D. 
subsequently procured a loan from McS. k, Co. 
on a deposit of the genuine deeds : — Held : Mc8. 
iS: Co., being purchasers for value without notice, 
their nitge. rankt'd first on the estate ; the sham 
mtges. K. cV P. did not attach themselves so as 
to make a burden on the estate, when D. subse- 
(picntly aecpiired the absolute beneficial interest 
in it .- Kea'I’E r . Piiillip.s (1881), 18 Ch. D. 500 ; 
50 L. 1. Ch. 0(U ; 44 L. T. 731 ; 20 W. B. 710. 

1008. Application to interests in land.] — In 
1770 a private Act of Parliament was passed to 
provide for the allotment of commons A; common- 
able lauds, etc. These lands were described, as 
having mines under the surface. Comrs. were 
appointed to allot, liaving due regard to the 
mines, according to the rights of the various 
persons inb*rt*sted in the lands, some of which 
weiv divided into small iiarcels. TTie comrs., by 
their award, allotted the lauds, so that some of 
the mines allotted to A. were situated under i)or- 
tions of the land allotted to B. The ])ersons 
interested executed this award, whieii, reciting 
that this mode of allotimuit had been necessary, 
contained a clause, declaring that the proprietors 
agreinl with each other, A: tiieir heirs, that the 
lands .so allotted should be lawfully held & en- 
joyed by the allottees without molestation. A: with- 
out any mine owner being subject to any action for 
damages on accomit of working A: getting the mirnis, 
or by reason that the lands might be “ rendered 
uneven A: less commodious to the oecuiders thereof, 
or by sinking in hollows. A: being otherwise de- 
faced A: injured where such mines sliall be worked 
. . . the several proprietors liaving agreed with 
each other, A:- being willing A: desirous to acce])t 
their respetdivc allotments in their sevei-al situa- 
tions hereinbefore declared, sulqtwt to any in- 
con senience or incumbrance which may arise 
from the cause, aforesaid.” The mines were 
work(‘d by A., liis assignee, A: the surface of the 
land thereby, but without negligence, injured 
Held : whatever is the geri(;ral right in the surface 
to supjioi't, this clause in the award operated a.s a 
grant of a rigiit to disturb the surface of the laud, 
A/ B., therefore, could not maintain an action for 
damagtis on that account. 

If the comrs. had no power to award the .surface 
to one person Al the minerals to another, it would 
follow that the award was totally void ; but B. 
would still be bound by the deed which he executed, 
wMch would operate as a grant of the right to 
win tlui coals in such a manner as might injure; 
the supea jaeent land, lie would not be esUqjped 
from saying tliat he was not at the time the owner 
of the surface, heeaiusi; his dejfect of title afipeared 
upon the sarne instrument, Al so the <;stoppel 
would be avoided, A: he would be in the same 
situation as if, without any legal right but at the 
same time fully believing that he had it, lie had 
executed Uj another person, a grant of a right to 
get the minerals under a particular close, & so to 
disturb the soil of that close, & had afterwards 
acquired the legal title to that close. This 


acquisition would operate by feeding the estoppel 
(Lord Wenslbyiiaj.e). — Kowbotham v. Wilson 
(18(50), 8 11. li. Cas. 348 ; 30 L. J. Q. B. 49 ; 2 
L. T. (542 ; 21 .1. P. 579 ; (5 .lur. N. 8. 965 ; 11 
K. R. 4(53, 11. I.. ; affg. (1857), 8 E. & B. 123, 
Ex. (Ti. 

Annotalioiis : — CoDSd. Shafto v. Johnson (1803), 8 B. & S. 
252, n. ; Buccknich r. Wakolicltl (1870), L. B,. 4 H. L. 
377 ; Euilon v. Jefl’cock (1872), L. K. 7 Exch. 379. Reid. 
Diigdalo r. Hobortson (1857), 3 K. He J. 095 ; Murchio v. 
Black (1805), 19 C. B. N. S. 190 ; Proud v. Bates (1865), 
6 New Kei», 92 ; HaruincrHinit h He (4ty Py. v. Brand 
(1809), L. U. 4 H. L. 171 ; Ilext v. Gill (1872), 7 Ch. Anp. 
699 ; Smith v. Darby (1872), L. P. 7 Q. B. 710 ; Hall r. 
Byj-on (1877), 4 Ch. D. 007 ; Dixon i'. White (1883), 
8 App. t!uK. 833 ; I’ountney v. tdaytou (1883), 11 i). B. D. 
820 ; Consett Water\voik« t’o. v. liiljson (1889), 04 
L. J. Ch. 293, 11 . ; G. N. Py. v. 1. P. Comrs., |1901] 1 K. B. 
410. Mentd. Bonomi v. JIaekhouso (1859), E. B. & E. 
640 ; Brown v. Pobins (1859), 4 H. & N. 180 ; Scots 
Mine.s Co. r. LeadhlJls Mines (\j. (1859), 34 L. T. O. S. 34 ; 
Solomon v. Vintnem’ Co, (1859), 4 H. He N. 585 ; Blackett 
i'. Bradley (1802), 1 B. & S. 940 ; Jones v. Tapling (1802), 
8 Jur. N. S. 333 ; Piehards r. Harper (1800), 4 H. 8: C. 55 ; 
Williams v. Pagnall (1800), 15 W. P. 27 2 ; Woodall r. 
llingley (1800), 14 L. T. 107 ; Richards r. Jenkins (1808), 
18 L. T. 437 : Aspden i'. Seddon (1875), 10 Ch. App. 394 ; 
Pamsay r. Blair (1870), 1 App. Cas. 701 ; Dalton v. 
Angus (1881), 0 App. C-as. 740 ; Ih'll r. Love (1883), 10 
Q. B. 1). 547 ; Darley Main (Colliery Co. r. Mitc'hell (1880), 
11 App. Cas. 127 ; N. B. Py. v. Park Yard Co., 11898J 
A. C. 043 ; Sitwell r. houdesborongh, [1905] 1 Ch. 400 ; 
Putterknowlo Colliery Ci». r. Bishop Auckland Industrial 
Co-op. Co., 11900] A. 305; Butterk'y Co. i\ New 
Hucknall Colliery ('o., [lOlO] A. C. 381 ; Davies i\ Powtdl 
Dullryn Steam Coal Co., 11917 1 1 Ch. 488 ; 'rhomsoii 7'. 
St. Cuthaiine’s Cull(>gi', (’ambridge 8: Majipiri’s Masbro’ 
Old Brewery, etc. (1918), IIS L. T. 758; We.sthoughtoii 
U, D. C. r. Wigan Coal 8: Iron Co.. |1919) 1 Ch. 159 ; 
Davies v. Eoweli Dullryn Sttram Ci>al (jo, (No. 2) (1921), 
91 L. J, Ch. to ; Consett- Industrial He Provident Soc. v. 
Consott Iron Co., [1922J 2 Ch. 13.>. 

1009. Application to easement — Easement 
granted for term only.] — In 1861 A, granted to B. 
a lease for 21 years of a hou.se ” togtdher with all 
ediliees . . . light.s . . . (‘asements, advantages, Ac- 
appurtenances thereto belonging, or therewith 
held, used, or eiijoymi.” At the dat(,‘ of the lease 
A. held, for the n^sidue of a term expiring at 
(.Tiristmas, 1868, an adjoining house, over wliiiih 
most of the light came to t lu* back windows of the 
house leii.sed to B, On the expiration of this 
lease, A, purchased the fee simple of the adjoining 
house, A: in 1872 he pulled down that hou.se with 
the intention of rebuilding it to a gr(3ater height 
than its former height. B., whose lights wore not 
ancient lights, tiled a bill to restrain A. from 
raising the new house to a greatm- height than the 
old house ; — Jleld : the lease to Ji, only amounted 
to a grant of the light coming over the adjoining 
hou.se during A.’s term in it, A: on subsequently 
acquiring the fee simple of the adjoining house, A. 
wa.s nut estopped either at law or in equity from 
dealing with the house in such a way as to intiufiu-e 
with B.’s lights. — Booth r. Alcock (1873), 8 (Jh. 
App. 663 ; 42 L. J. Eh. 557 ; 29 L. T. 231 ; 
37 J. P. 709 ; 21 W. R. 713, L. .IJ. 

Annotations : — CoiUld. Davis v. 'Town Ihoperties Investment 
Corpn., 11903] 1 Ch. 797. Refd. Boddtngton v. Atlco 
(1887), 35 Ch. D. 317. Mentd. MaHl<!r r. Hansard (1 870), 
4 Ch. D. 718 ; Godwin v. SchweppfsH, 1 1902] 1 Ch. U20 ; 
QuickC V. Chapman, [1903] 1 Ch. 059. 

Estate accruing after estoppel determined.] — 

See {Sub-sect. 2, ante. 


Sub-sect. 4. — lN'ri*:uE8T by Estoppel, 

1010. Demise of shares.] — A. by indenture de- 
mised to B., for ten years, the dividends to be 
declared on certain railway shares, at a certain 
yearly rent, payable lialf-yearly. In covenant 
by A. against B. ujion this deed, the declaration 
alleged that A. was a member of the co., & as sucli 
was possessed of or entitled to certain shares therein, 
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etc. : the declaration then set out the indenture, 
alleged a breach of a covenant to pay the rent. 
B. i)leaded “ that A., at the time of the making 
of the indenture, was not possessed of, or entitled 
to, the sliares,” etc. : — Held : (1) B. was estopped 
by his deed from so pleading ; (2) it was not 

necessary to repay the estopi)el, whicli sufficiently 
appeared upon the pleadings. — Beckett v, 
Bradley (1844), 7 Man. & G. 994 ; 2 Dow. & L. 
580 ; 8 Scott, N. R. 843 ; 14 L. J. 0. P. 3 ; 4 
L. T. O. 8. 134 A; 8 .Tur. 1073 ; 135 E. II. 403. 
Annotation: — As to (1) Refd. Stroughill v. Buck (1850), 
14Q.B. 781. 

Right Of access.] — See No. 837, ante; Ease- 
MPiNTs, Vol. XIX., pp. 102, 103. 


Sect. 9.— PLEADING ESTOPPEL. 

1011 . Necessity for pleading.] — Where the 
estoppel appears on the record, the other side may 
demur. — Kpimpe v. Goodall (1705), 2 Ed. Raym. 
1154 ; 1 Salk. 277 ; 92 E. R. 263. 

Annotations: — Consd. Wilkins r. Wingate (1794), 0 Term 

Hop. 02. Reid. Evans v. Fauconberg (1720), 1 Com. 

391 ; I'almcr V. Ekyns (1728), 1 Barn. K. B. 103. 

1012 . .]— Beckei’T V. Bradley, No. 1010, 

ayiie. 

1013 . .] — Freeman v. Cooke, No. 1019, 

1014 . .] — Ashpitel V. Bryan, No. 3, 

ante. 

1015 . Effect of not pleading.] — Declaration 
stated the execution of a deed by jiltf. deft. ; 
tlic plea did not traverse the execution, but alleged 
new matter, upon which the replication took 
issue?, d'ho deed was put in at the trial, <te its 
recital directly contradicted the new matter 


alleged in the plea : — Held : deft, was not pre- 
cluded from submitting such matter of defence to 
the jury, inasmuch as pltf. had not pleaded the 
recital of the deed by way of estoppel. — Bowman 

V. Royston (1835), 2 Ad. & El. 295, n. ; 1 ITar. & 

W. 221 ; 4 Nev. A M. K. B. 551 ; 4 L. J. K. B. 
02 ; 111 E. R. 114. 

Annotations : — Reid. R. V. Johnson (1836), 5 Ad. & El. 
488 ; Carpoutor v. Bullcr (1841), 8 M. & W. 209 ; Pil- 
grim V. yontharnpton Sc Dorchostor Ry. (1849), 18 

L. J. C. P. 139 ; Young v. Raincock (1849), 7 O. B. 310. 

1016 . .] — Carpenter v. Duller, No. 959, 

ante. 

1017 . Jury may find truth.] — Freeman 

V. Cooke, No. 1019, post. 

1018 . .] — The declaration set out a re- 
covery in ejectment by I'. H. claiming as above 
& an eviction of II. S. Y. by due process of law. 
To tliis declaration, deft, pleaded, inter alia^ that 
A. n. died intestate, leaving deft.’s wife her only 
child & lieir-at-law, A that II. S- Y., intending, 
etc., instigated P. JI. to claim right A title to the 
messuage, A to bring eje(;trnent, A so deft, said that 
14. S. Y., of his own wrong, A by A through his 
own act A procurement, was evicted, etc. Pltfs. 
replied de hijuria : — Held : assuming that the 
recital in the deed — that vendor’s wife was heir 
of A. 11. — would have operated as an estoppel 
against jdtf.’s testator, after eviction by title 
j)aramount, if properly pleaded A relied upon, 
.such estoppid was waived by joining issue upon a 
replication which put in issue the fact of the wife’s 
heirship alleged in the plea, instead of rejoining 
the estoppel.-— -Y oung v. Raincock (1819), 7 
C. B. 310 ; 18 L. .1. C. P. 193 ; 13 E. T. O. S. 101; 
13 Jur. 539 ; 137 E. R. 124. 

Annotations : — Expld. Stroughill v. Buck (1850), 14 Q. B. 
781. Refd. Wiles V. Woodward (1850), 5 Exch. 557. 
Meutd. Normau r. Mitchell (1854), 5 Do U. M. Sc G. 648. 

Separation deed ,] — See Husband A Wife. 


Part VI. — Estoppel in Pais. 


Sect. 1.— NATURE OF. 

1019. General rule.] — (1) In trover by the 
assignees of a bkjit. against a sherilX for the con- 
version of bkpt.’s goods, seized under a fi. fa. 
against C. A D., it appeared, that, imraediatt?ly 
before the seizure, bkpt. told tlie officer tliat the 
goods were the i)roperty of P. ; A, immediately 
afterwards, lie contradicted that statement, A 
said they were the goods of D. The jury found, 
that the goods were in reality bkpt.’s ; hut also, 
that lie represented the goods to the officer as 
the goods of C., so as to induce the officer, by 
that false representation, to seize them ; — Held : 
under the plea of not possessed, this finding did 
not estop bkpt., A pltfs. as assignees, from com- 
plaining of the seizure of the goods as their own. 

(2) The rule laid down by the Ot. of Q. B., that, 
“ where one, by Ids words or conduct, wilfully 


causes another to beheve in the existence of a 
certain state of things, A induces him to act on 
that belief, or to alter his own previous position, 
the fonner is concluded from averring against the 
latter a dillerent state of things as existing at the 
same time ” ; A, again, “ a party wlio negligently 
or culpably stands by, A allows another to con- 
tract on the faith of a fact which he can contradict, 
cannot afterwards tiisputc that fact in an action 
against the party whom he has himself assisted in 
deceiving,” is to be taken with this ex^danation, 
that, by the term “ wilfully ” must be understood, 
if not that the party represents that to be true 
which ho knows to be untrue, at least, that he 
means his repi'esentation to be acted upon, A that 
it is acted upon accordingly ; A if, whatever a 
man’s real meaning may be, he so conducts 
himself that a reasonable man would take the 


PART V. SECT. 9. 

1011 i. Necessity for pleading .] — In 
uu action for the piu'chaso money of 
land convoyed, a receipt under 8t?al 
in tho convoyanco is conclusivo 
ovidonoo under the ploa of payment : 
Sc it is unnocoasary to plead the estoppel 
specially. — Ketohum v, {Smith (1861), 
20 U. C. it. 313.— CAN. 

1011 ii. .] — JlcM: the sheriff, in 

an action for tho purchase-money of 
goods sold, was not estopped from 
denying tho payment by tho acknow- 
ledgment imdor seal, in tho bill of 
sale, of receipt from G., the trustee & 
agent of dofts., tlie purchaser for 


it was not specially pleaded, the action 
was not upon tho deed nor against a 
party to it. Sc thero was nothing on the 
face of it to connect G. with dofts. — 
Cakuall V. Bank of Montueal (1861), 
21 U. 0. R. 18.— CAN. 

lOlliil. .] — A party relying upon 

estoppel must plead itexpressly. — Uart 
r. Great VVestSecuiuties &'rRU8TCo., 
Ltd., [1918] 2 W. W. R.l()61 ; 11 Sask. 
L. R. 336; 42 D. L. R. 185.— CAN. 

1011 iv. .] — The statement of 

claim contained four counts, the second 
sotting out a certain deed. At the 
trial pltf. elected to roly on tho thlid 
Sc fourth counts only. Deft, corpn. 


set up a defence of estoppel by the 
deed set out in the second count. 
Deft, had not pleaded the deed : — ■ 
Semblc : under the rules of 1882 deft, 
corpn. was nevertheless entitled to 
avail itself of the dtjfenco of estoppel. — 
Litchfield v. Blenheim CoitPN. 
(1890), 8 N. Z. L. R. 638.— N.Z. 

m. What amounts to plea .] — ■ 

A plea that pltf. had never been in 
poBsossiou of laud, except only as 
tenant to deft, under a lease in writing 
made between tho parties, does not 
amount to a plea of estoppel. — 
PoLiguiN V. St. Boniface (1908), 17 
Man L. R. 693.— CAN. 
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1 .- — Nature of. Sect. 2.] 

representation to be true, & believe that it was meant 
that he should act upon it, ct did act upon it as 
true, the party making the representation would 
be equaJly precluded from contesting its truth ; & 
that conduct, by negligence or omission, when tliere 
is a duty cast upon a person, by usage of trade or 
otherwise, to disclose tlie tiaith, may often have 
the same effect. 

(3) Estoppels by record & by deed must, in 
order to make them binding, be pleaded if there be 
an opportunity, otherwise, the party omitting 
to plead it waives the estoppel, & leaves the cause 
at large, on which the jury may find according to 
the truth. With resi)ect to estoppels in pans, in 
certain cases t here is no doubt they need iK)t be 
pleaded in order to make them obligatory. For 
instance, where a man represents another as his 
agent, in order to procure another person to con- 
tract with liim as such, & he does contract, the con- 
tract binds in the same manner as if he made it 
himself is his contract in point of law tiic no fonn 
of pleading could leave such a matter at large <fc 
enable the jury to treat it as no contract. 'iThe 
same lule appears to appl\' to all similar estoppels 
in pais (Pauke, B.). — Fkeeman v. Cooke (1848), 
2 Exch. 054 ; 0 Idow. & E. 187 ; 18 L. J. Ex. 
114 ; 12 L. T. O. S. 00 ; 12 Jur. 777 ; 151 E. K. 


E. N. s. , 
5‘JO ; Ward r. 
V. Mills (18G1), 
VV. Uy. (ISUl), 


Armotalions : — As io ( 1 ) Reid. Lewis v. Clifton (18.'i4), 22 
\j, T. O. kS. 2.')!). to (2) Apld. Howard f. Hudson 
2 E. & 13. 1 . Consd. Jorden v. Monej- (l.Sol), 
5_H. L. Cas. Apld. A.-G. v. Steiihens (1855), 1 

K. & J. 724. Consd. Clarke & Chapman v. Hart (18.>8), 
a H. L. Cas. eu.'l ; Cornish v, Abington (185111, 4 H. & N. 
.041) ; Swan r. North British Anstralasian Co. (ISOa), 

2 H. cX C. IT.'i. Apld. He Bahia & fSan i'raueisco lly. 
(1868), Jj. K. o Q. B. 584 ; M'ebb v. Herno Bay Comrs. 
(1870), L. ii. i) Q. B. 642 ; McKenzie v. British Linen 
Co. (1881), 6 App. Cas. 82. Consd. Scarf v. Jardino 
(1882), 7 App. Cas. 345. Apld. Hall r. West-End 
Advance Co. (1883), Cab. & El. 101 ; Manchester ic 
t)ldliam Bank r. Cook (1883), 41) I;. T. 674 : Miles r. 
Mellwraitb (1883), 8 Apj). Cas. 120. Consd. Low v. 
Bouverie, [18S)1J 3 Ch. 82. Apld. Bentley cV York- 
shire Breweries, Ex p. Harrison (I85i3), 6 !) L. T. 2 U 4 ; 
Henderson v. Williams, [18l)5J 1 g. B. 521 ; I’iersojj v. 
Altrinchajn C. C. (11)17), 86 L. J. K. B. 1)61). Refd. 
Foster v. Mentor Life Assce. (1854), 3 E. cV B. 48 ; Kent 
r. Thomas (18.)6), 1 H. & N. 473 ; Bigg r. .Stroiig (1857), 

3 Sm. & G. ,51)2 ; Bill r. Richards (1857), 26 L. J. Ex. 401) ; 

Dunston r. I'utcrson (1857), 2 C. B. N. .S. 405 ; Bimpson 
V. Accidental Death Insce. (1857), 2 C. - -- 

Richards r. Johnson (1850), 5 Jur. N. .^ 8 . 

S. E. Ry. (1860), 2 E. & E, 812 ; Cave 
8 Jur. N. .S. 363 ; M'Canec v. L. & fs’, 

- ^ V. Greenish ( 1 8(i 1 ), 1 1 0. B. N. .Si 

200 ; Betts r. Menzies (1862), 10 H. L. Cus. 118 ; Ash- 

; Harding v. Hall 
r. Hook (1871), L. R. G 
Exch. 80 ; Maxted r. Paine (1871), L. R. 0 Exch. 132 ; 
Simth V. Hughes (1871),^L. R. 6 Q. R. 507 ; Btimson r. 
l-ainham (1871), L. R. t g. R. 175 ; citizens’ Rank of 
Imuisianae hirst Nation Bank of New Orleans ( I 873). 
E R. 6 H E. .hj 2 ; Wallis v. Biddick (1873), 22 VV. R. 

1 r’ ^ Bank, Same r. City Bank (1876), 

KV' ; Hams v. G. W, Ry. (1876), 1 g. R, D. 

T ^ I 

f 46 L. J, g. B. 213; 

Johnson v. Cicdit Lyonnais Co. (1 87 7), 3 C. P. D. 32 ; Bnr- 

^IJienh'V’ 30 L. T. 308 ; Joseph v. Webb, 

0 884? Cal? Joseph ti. Jones 

V. W’atts (1885), 10 

0 887)^56 O' C'^r Loan Fund Assocn. 

11801 i’a England v. Vugliano, 

iala^ i 1^021 V Hey «. Gopal Chuuder 

Tomkiisoii ’ (I80?'/yi Consolidated Co. r. 

boi-ough 180?] ? o' iV' «^lioltield Londes- 

11 H 07 1 A r' 1^1 . = BlooraonUial v. Ford, 

r. Barclay, 11903] 2KB Vho • 

County & W'ostminster Bank^(lbi3) ooi t^' t’ 

A C 777 °^^lradfo?d??^i? ^/ticrnillan & Arthur, [1018] 
owHvi V "‘‘V? <^^23), 02 L. J. K. B. 871 ; 

11023] 2 K. B. 

aenerallv Rrfd' bylo (l840), 3 Exch. 446. 

m kTi i iT“ri5 V‘ 44alki8 Consolidated Co.. 

1 F I Mentd. Fletcher hletcher (1850 

1 E. «Sc E. 4*,0 , Sweeting v. Pearce (1850), 6 Jur. N. S, 


75.3 ; Angus v. Dalton (187 7), 3 Q. B. D. 85 ; Palmer 
r. Moore, LlOOO] A. C. 203. 

1020. .J — Pltf. bought goods which were 

to be consigned to him at Liverpool from St. 
Helen’s by defts.’ railway. On July 7, 187J, 
pltf. received advice-notes from defts. informing 
him that three parcels of goods had been received 
by them for his account, As that they held them 
subject to his order <fc to the payment of rent & 
charges. Pltf. immediately instructed his broker 
to sell the w'holc. Early in Aug., pltf. received 
invoices of the three parcels from his vendors, & 
paid for the whole by an acceptance which was duly 
honoured. The goods were sold on Aug. 21, <te 
the rent <fe charges on the three parcels were paid 
to defts. by the broker ; but it turned out that- two 
parcels only had been delivered to defts., the third 
still remaining on the premises of the vendors, 
A pltf. w'as obliged to })ay to his vendees £5 48. Id., 
the difference between tin; price at which they had 
bouglit the tliird par('el A wliat they had to pay 
for other goods. Defts.’ S('rvants were aware on 
July 9, that they had never received tJie tliird 
parcel, but no notice of tlie mistake was given to 
pltf. until Sept. 1, after tlie goods had been ro-sold 
A the cliarges paid. In a sjiecial action for non- 
delivt^ry of the third parcel, with a count in trover ; 
— Held: (1) defts. were not estopped from sliow'- 
ing that the goods had never reached their 
hands. 

(2) If a man by his w^ords or conduct wilfully 
endeavumrs to cause another Hi believe in a certain 
state of things which tlie first know’S to be false, 
A if the second believes in such state of things A 
acts upon his belief, he who knowingly made the 
fslse statement is estorred from averring afttu’- 
w’aids that such a state of things did not in fact 
exist [per Fur.). 

(3) if a man, either in express terms or by 
conduct, makes a representation to another of the 
exi.stence of a certain state of facts wdiich he in- 
t(uids to be actiul upon in a certain way, A it be 
acted uiion in that way, in tlie belief of the 
existence of such a state of facts, to the dauiage 
of him who so believes A acts, the first is estoiipiMl 
from denying the exisU'nce of such a state of facts 
{per Dfr.). 

(4) If a man, w’hatever his real meaning may be, 
so conducts himself that ii reasonable man would 
take his conduct to mean a certain representation 
of facts, A that it was a true representation & 
that the latter was intended to act upon it in a 
particular w'ay, A he with such belief does act 
in that w’ay to his damage, the first is estopped from 
denying that the facts were as represented {per 
Cur.). 

(5) If, in the transaction itself wdiieh is in dis- 
pute, one has led another into the belief of a ('crtain 
state of facts by conduct of culpable negligence 
calculated to have that result, A sucli culpable 
negligence has been the proximate cause of 
leading A has led the other to act by mistake upon 
such belief, to his prejudice, the second cannot 
be heard afterwards as against the first, to show 
that the state of facts referred to did not exist 
{per Cur,).— (Jaur v . London A North Western 
J tY. Co, (1875), L. 11. 10 C. l\ 307 ; 44 L. J. C. 1*. 
109 ; 31 L. T. 785 ; 39 J. 1\ 279 ; 23 W. 11. 747. 
Antwtatuma : — As to (1) Refd. Baruotts, Hoarcs v. South 

London 'I’min. Co. (1886), 2 T. L. R. 818; Coinpunla 
Navicra Vusconzada v. Churchill A Sim, Same v. Rurton, 
11006] 1 K. B. 237. As to (2) Consd. Sarat Chuudor Hoy 
V. Gor-al Chimdcr Lala (i802), 56 J. P. 741. Refd. 
Farmoloo r. Bain (1876), 1 C. 1^. D. 445 ; Coventry v. 
G. Pk Ry. (1883), 11 Q. B. D. 776 ; Manchester & Old- 
ham Bank Cook (1883), 40 L. T. (374 ; Seton v. Lafonc 
(1887), 10 g. B. D. 68 ; Gillman, Spencer v. Caibutt 
(1880), 61 L. T. 281 ; P'oster v. Tyne I’ontoon A Dry 
Docks Co. A Renwick (1803), 63 L. J. Q. B. 50 ; Dixon 
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Konnaway, [1900] 1 Ch. 839 ; Comitti v. Mahor (1905), 

91 L. r. 158 ; Jj, & Y. Ity., L. & N. W. liy. & UraoHor 
V. MacNlcoU (1918), 88 L. J. K. B. 001 ; Domiuioa 
Coal Co. V. Maskinongo S.S. Co., [1922] 2 K. B. 132 ; 
Bradford v. Price (1923), 92 L. J. K. B. 871. As to (3) 
Consd. Tomkhison v. Balkis Conaolidatod Co., [1891] 

2 Q. B. 611 ; Cavanagh r. VVhitechuroh (1900), 10 
T. L. K. 303. Apld. Comitti v. Mahor (1905), 94 h. T. 
158. Reid. Farmeloo v. Bain (1876), 1 C. P. D. 445 ; 
Coventry v. U. ]£. Ity. (1883), 11 Q. B. 1). 776; Man- 
ohoHter & Oldham Bank v. Cook (1883), 49 L. T. 674 ; 
Soton V. Lafone (1887), 19 Q. B. B. 68 ; Giliman, yponoor 
V. Carbutt (1889), 61 L. T. 281 ; Sarat Chuuder Boy v. 
Gopal Chnnder Lola (1892), 56 J. P. 741 ; Foster v. 
Tyne Pontoon & Bry Bocks Co. & llonwick (1893), 
63 L. J. Q. B. 50 ; Bixon v, Konnawuy, [1900] 1 Ch. 
833 ; Ij. & Y. Ry., L. & N. W. Ry. & Graosor v. Mac- 
Nicoll (1918), 88 L. J. K. B. 601 ; Bomlniou Coal Co. v. 
Maskinonge S.S. Co., [1922] 2 K. B. 132; Bradford v. 
Price (1923), 92 L. J. K. B. 871. As to (4) Apld. Re 
Bentley & Yorkshire Broworie.s, Kx p. Harrison (1893), 
69 Ij. T. 204. Consd. Cavanagh v. Whitechnrch (1900), 
16 T. L. R. 303 ; Colley r. Overseas Exporters, [1921] 

3 K. B. 302. Reid. Farmeloo v. Bain (187 6), 1 C. P. B. 
445 ; Coventry v. G. E. Ry. (1883), 11 Q. B. B. 776 ; 
Manchester 6c Oldham Bank v. Cook (1883), 49 L. T. 
674 ; Seton v. Lafone (1887), 19 Q. B. B. 68 ; GiUman, 
Spencer v. Carbutt (1889), 61 L. T. 281 ; Sarat Cnunder 
Bey 0 . Gopal Chunder Lala (1892), 56 J. P. 741 ; Foster 
V. Tyne Pontoon 6c Bry Bocks Co. 6c Renwick (1893), 
63 L. J. Q. B. 50 ; Bixon v. Keunaway, [1900] 1 Ch. 
833 ; Comitti v. Maher (1905), 94 L. T. 158; L. 6c Y. 
Ry., L. 6c N. W. Ry. 6c Graeser v. MocNieoll (1918), 
88 L. J. K. B. 601 ; Bomiiiion Coal Co. v. Maskmongo 
S.S. Co., [1922] 2 K. B. 132; Bradford r. I’riee (1923), 

92 L. J. K. B. 871. As to (5) Apld. Coventry v. G. E. Ry. 
(1883), 11 g. B. B. 776; Seton v. Lafone (1887), 19 
y. B. B. 68. Consd. Foster v. Tyne Pontoon 6c Bry 
Bocks Co. 6c Renwick (1893), 63 L. J. Q. B. 50 ; L. 6c Y. 
Ry., L. 6c N. W. Ry. 6c Graeser o. MacNieoll (1918), 
88 L. J. K. B. 601. Re£d. Farmeloo v. Bain (1876), 

1 C. P. B. 445 ; Mancfiester 6c Oldham Bank v. Cook 
(1883), 49 L. T. 674 ; Giliman, Spencer r. Carbutt (1889), 
61 L. T. 281 ; Sarat Chunder Bey v. Gopal Chmider Lala 
(1892), 56 J. P. 711 ; Bixon v. Keunaway, [1900] 1 Ch. 
833 ; Bominion Ctial Co. v. Maskinongo S.S. Co., [1922] 

2 K. B. 132 ; Bradford r. Price (1923), 92 L. J. K. B. 
871. Uencrally, Retd. Harris v. Truman (1881), 7 y. B. B. 
340 ; Joseph v, Webb, Joseph v. Lyons, Josepli v. Pid* 
cock, Joseph v. Junes (1884), Cab. 6c El. 262 ; Proctor v. 
Beunis (1887), 36 Ch. B. 740 ; Low v. Bouvcric, [1891] 

3 Ch. 82 ; Whitochurch v. Cavanagh, [1902] A. C. 117 ; 

Jones (Holloway) v. VVoodhouse, [1923] 2 K. 13. 117. 
Mentd. L. 6c N. W. Ry. v. Hudson, [1920] A, C. 324. 

1021. .] — (1) Applls., who were timber 

merchants, warehoused, with a dock co. the timber 
tliey imported, & instructed the dock co. to accept 
all transfer or delivery orders signed by their 
clerk. The clerk had their authority to make 
limited sales to their known customers. The 
clerk under an assumed name fraudulently sold 
timber of applts. to resps., who knew nothing of 
ajDplts. or of the clerk under his real name, & who 
bought «& paid the clerk for the timber in good faith. 
The clerk carried out the sales by giving the dock 
co. orders for the transfer of timber into Ids assumed 
name, <fc then in that name giving delivery orders 
to respS. ; — Held : applts., not Having held out 
the clerk to resps. as their agent to seU to resps., 
were not estopped from denying the clerk’s 
authority to sell. 

(2) If [applts.] had represented their clerk C. to 
be invested with disposing power, (note the 
importance of the next sentence) if anybody, 
8upx)osing C. to be invested with that i)ower, had 
acted upon it to Ids own prejudice, then un- 
doubtedly estopiiel would have arisen ; the person 
who had improperly & negligently allowed C. 
to be apparently so invested with authority would 
be estopped from denying that C. had authority 
(Lord Halsbury, C.). 

(3/ Estoppel arises where you are precluded 
from denying the truth of anything which you have 
rejiresented as a fact although it is not a fact 
(Lord Halsbury, 0.). — Farquharson Brothers 


& Go. V. Kino & Co., [1902] A. C. 325; 71 
L. J. K. B. 667 ; 86 L. T. 810 ; 61 W. K. 91 ; 18 
T. L. R. 665 ; 46 Sol. Jo. 581, II. L. 

Annotations : — As <o (1) 6c (2) Consd. Welnor v. GiU, Samo v. 
Smith, [1906] 2 K. B. 574. Refd. Riramer v. Webster, 
[1902] 2 Ch. 163; Truman v. Attenborough (1910), 
103 L. T. 218 ; Macmillan v. London Joint Stock Bank, 
[1917] 2 K. B. 439 ; Bradford v. Rrico (1923), 92 L. J. 
K. B. 871. Generally, Mentd. Uordman v. Wheeler, 
[1902] 1 K. B. 361. 

SeCf also, No. 1020, ante, No. 1032, post. 


Sect. 2.—BY LIVERY, ENTRY, OR ACCEPT- 
ANCE OF ESTATE. 

1022. Livery.] — (1) The term “ surrender by 
operation of law ” is properly applied to cases 
where the owner of a particular estate has been a 
party to some act, the validity of which he is by 
law afterwards estopped from disputing, & which 
would not be valid if his particular estate con- 
tinued to exist. Thus, when lessee for years 
accepts a new lease from his lessor, he is estopped 
from saying that his lessor had not the power to 
make the new lease ; & as the lessor could not grant 
the new lease until the prior one had been sur- 
rendered, the acceptance of such new lease is of 
itself a surrender of the former one. Such sur 
render is the act of the law, & takes place inde- 
pendently of, & even in spite of, the intention of 
the parties. 

(2) The acts in pais, which bind parties by way 
of estoppel, are acts of notoriety, not less formal & 
solemn than the execution of a deed ; as, for 
instance, livery, entry, acceptance of an estate, &; 
the like. — L yon v. Reed (1844), 13 M. & W. 285 ; 
13 L. J. Ex. 377 ; 3 L. T. O. S. 302 ; 8 Jur. 762 ; 
153 E. R. 118. 

Annotations: — As to (1) FoUd. Nickellfj v. Athorstouo 
(1847), 10 y. B. 944. Consd. Phillips v . Miller (1875), 
L. R. 10 C. P. 420. Refd. Doe d. Hill y. Fry (1845), 
6 L. T. O. S. 83 ; Oastler v. Houderson (1877), 2 y. B. 1>. 
575 : Fenner v. Blake, [1900] I y. 13. 426. As to (2) 
Refd. Griinwood v. Moss (1872), L. R. 7 C. 360 ; 
Serjeant v, Nash (1903), 89 L. T. 112. Uoierally, Mentd. 
Canaan i\ Hartley (1850), 9 C. B. 034 ; Mines Royal 
Socs. V. Moguay (1854) 10 Exeb. 489 ; Davison v. Gent 
(1857), i H 6c N. 744 ; Ward v. Lumley (1860), 29 
L. J. Ex. 322 ; Wallis v. Hands, [1893] 2 Ch. 75. 

1023. Entry — With tenant as coparcener.] — • 
Anon. (1309), Y. B. 2 Edw. 2, 39 ; Sel. Soc. Y. B., 
Vol. I., 161. 

1024. .] — Lyon v. Reed, No. 1022, ante. 

1025. Acceptance of estate — Admittance to copy- 
hold — Fealty to lord of manor.] — Where a copy- 
holder lias been admitted to a tenement & dono 
fealty to the lord of a manor, he is estopped in 
an action by the lord for a forfeiture from showing 
that the legal estate was not in the lord at the time 
of admittance. — D oe d. Nepean v. Budden (1822), 
5 B. & Aid. 626 ; 1 Dow. & Ry. K. B. 243 ; 106 
E. R. 1319. 

.] — See, generally, Copyholds, Vol. 
XIII., pp. 137 et seq. 

1026. .J — Lyon v. Reed, No. 1022, ante. 

Acceptance of rent.] — L andlord & Tenant. 
Payment of rent.] — See Landlord & Tenant. 

1027. Surrender— Of copyholds.] —T aylor v. 
Philips, No. 908, arde. 

1028. .] — If the heir apparent of a 

copyholder in fee surrender in the lifetime of his 
ancestor, & survive him, the heir of such sur- 
renderor is not estopped by that surrender of 
his ancestor, from claiming against the surrenderee. 

Qu. : whether, in the case of a freehold estate 


PART VI. SECT. 2. 

n. Demise by lessor to stranger — 
Effect o/.] — A demiBO by the lesHor to 

J. — VOL. XXI. 


a stranger with the lessee’s assent, 
possession accompanying tho act, is 
a surrender by operation of land of tho 
lessee’s interest, whether freehold or 


chattel. — Lynch’s Lessisk v. Lynch 
(1843), 6 I. L. R. 131.— IR. 

o. .] — CREAdH V. Blood 

(1845), 3 Jo. 6c Lat. 133.— IR. 

U 
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Seel. 2. — By livery, entry, or aceepfance of estate. 
Se(t . :V: Snh -sei / . 1 , A.] 

if ilio licir had made a IVofTinent under such cir- 
cumstances, ]jis lieir would not bo estopped. — 
Goodtitle V. Moi{SE (1781)), 3 Term Jtep. 305 ; 
100 E. ({. 023. 

Aruiotation : — Refd. d. Jofferys r. hilckncU (1831), ‘2 

h. & Ad. 278. 

1029. — ^ — .] — Doe d. Blacksell v. 

Tomkins, No. 080. ante. 

.]— ,SVC, ficncrally, CorYiiOLDS, Vol. 

XIIT., pp. 130-J32, Nos. 1018-1051, 

1030. By operation of law.]— Lyon v. 

Heed, Nn. 1022, ante. 

Delivery of possession .] — Sec Land- 
lord & Tenant. 


90, Distd. Sandys v. Hodgson (1839), 10 Ad. & El. 
472. CODSd. Chcltouham & Grand .Junction Western 
Union liy. v. Daniel, Saujo v. Do Medina (1841), 0 Jnr. 
577. Consd. & Expld. ITeeman v. Cooke (1848), 2 Exoh. 
954. Consd. ITiee r. Groom (1848), 2 Exch. 542 ; Doe 
V. ChalliH (1851), 17 Q. B. 16(5. Apld. West & Green v. 
Elmore (1851), 18 L. T. O, 8. 207. Distd. Howard v. 
HiuIhou (1853), 2 E. & B. 1. Consd. Jordon v. Mont'y 
(1854), 5 11. Jj. Cas. 185 ; Dunstou v. Paterson (1857), 

2 C. B. N. S. 495 ; Simpson v. Aeoldont Death Insci:. 
(1857), 2 C. B. N. S. 257 ; Clarke & Chapman v. Hart 
(1858), 6 II. L. Cas. 633; Klchards v. Johnson (1859), 
5 Jm-. N. S. 520 ; White v. Greenish (1861), 11 C, B. 

N. S. 209. Distd. Swan v. North British Anstralasian 
Co. (1863), 2 H. & C. 175. Consd. M*Cance v. L. & N. W. 
By. (1864), 11 L. T. 426; Harding v. Hall (1866), 14 
L. T. 410. Apld. PhiUlps v. ImThurn (1866), D. It. I 

O. 1*. 463 ; lie Bahia & San Erancisoo Ry. (1868), L, R. 

3 Q. B. 584 ; Webb v. Herne Bay Coinrs. (1870), L. R. 
5 Q. B. 642. Distd. Goddard r. Smith (^i872), L. R. 3 

P. & 1). 7. Consd. Morrison v. Universal Marino lusee. 


Grant of new lease to tenant.]— See 

Iandlord & Tenant. 

Change in position of tenant.]— .See 

Landlord & Tenant. 

Lease to third party with tenant’s 

consent.] —Ncc Landlord & Tenant. 

1031. Delivery of possession — Delivery up of 
title deeds — Instructions to tenant to pay rent to 
new landlord.] — G. demised premises to D., who 
entered 6^ j)aid him rent. During tlie term, a 
third party, T., disputed G.’s title, they^ agreed 
to be bound by the opinion of a barrister, who 
decid('d in T.’s favour. G., thereupon, delivered 
up the t itle deeds, & irermitted T.’s attorney to 
tell D., the tenant, that he must, in future, pay 
the rerit of T. as his landlord. D. then paid rent 
accordingly ; but G. afterwards distrained upon 
him for the same rent. On replevin, avowry & 
plea in bar stating the above facts ; — Held : 

(1) G.’s claim of title as landlord to D. had expired ; 

(2) his conduct amounted to an admission of that 
fact ; (3) 1>. was not esstopped from alleging it. 

G. is estoiJpcd from setting up his relation of 
landlord against D., having him.self induced D. 
to pay rent to another person (Denman, 0. J.), — 
I)0WN.s V. Cooper (1841), 2 Q. B. 250 ; 1 Gal. & 

E^B ] 00 ' J. Q. B. 2 ; 6 Jur. 622 ; 114 

Amwtalion .•—J/lentd. Roberts v, ShaUess (1858), 1 F. & F. 

i O *7 • 

rn ~ tenant to landlord.] — Sec Landlord 

Tenant. 


Sect. 3. BY REPRESENTATION. 

Sub-sect. 1. Rules op General Application. 

A. In General. 

1032. How estoppel arises.]— In an action o 
trover, it appeared that pltf. being the legal ownei 
oi the goods in question, they were seized while 
m the actual possession of a third party under ar 
execution agam.st such tliird party, & sold to deft. 

*• denying pltf.’s possession 

deft, might sliow that pltf. authori.sed the sale 
&■ a juiy might infer sucli authority from pltf, 
consulting with the execution creditor as to the 
disiiosal of the property, without mentioning Ids 

own claim after he knew of the seizure & of tlic 
mtcmtion to sell. 

Wliere erne by his words or conduct wilfully 

state ofTl?in '' * ®’‘'stence of a certain 

Ro tA tn act on that belief, 

i» condnrte,! POBition, the former 

r 22. against the latter a 

. . exusting at the same 


(1873), L. R. 8 Exch, 197. Distd. WatUlug v. Oliphant 
(1875), 1 y. B. D 145. Consd. Goodwin v. Robarty (1876), 

1 Ajip. C’uH, 4 76 ; Rumhall v. Metropolitan Bunk (1877), 

2 y. B. D. 194; Aldcrson v. MaddiKon (1880), 5 Jt'x. D. 
293 ; Aehby v. Day (1885), 54 L. J. C!h. 935. Apld. Ron 
V. Mutual Loan Fund (1887), 19 C). B. D. 347 ; Tomkiusou 
t’. Balkis Consolidated Co. (1891), 64 L T. 816; lie 
Bentley &. Yorkshire Breweries, Ex b- Harrison (1893), 
69 L. T. 201. Consd. Maclaine v. Gatty, [1921] 1 A. C. 
376. Distd. Jones (Holloway) v. Woodhouso, [1923] 

2 K. B. 117. Refd. Brown v. Thorpe (1841), 11 L. J. Ch. 
73 ; Doe d. Muston v. Gladwin (1815), 6 Q. B. 953 ; 
BoydeU v. Eckstein (1846), 7 L. T. O. H. 261 ; Banks v. 
Newton (1847), 16 L. J. y. B. 112 ; Nicludls v. Athor- 
stone (1847), 10 y. B. 944 ; Machu v. L. & S. W. Ry. 
(1848), 2 Exch. 416 ; R. v. Ambergate, etc., Ry. (1853), 
20 L. T. O. S. 246 ; t'osttir v. JMeuLor Lilo Assce. (1854), 

3 E. &, B. 48 ; Hawker v. llallewel' (1856), 3 Sm. itC G. 

194; Tyernian v. .Smilb (1856), 6 E. (Sc B. 719; Bill v. 
Richards (1857), 26 L. J. Ex. 409 ; (Jornish v. Abington 
(1859), 4 11. & N. 519 ; Levy v. Hide (1859), 29 L. J. 
0. 1 127 ; Re North British Australasian Co. & Joint- 

.Stock t-omiiauies Acts, 1856 & 1857, Ex p. Swan (1859), 

7 C. B. N. S. 400 ; Piggott v. Slrattou (I8.j9), 1 De G. F. 
Sc J. 33; Cairnoross v. Lorimer (1860), 3 L. T. 130; 
Broadbent v. Barlow (1861), 3 De G. F. ^ J. 570 ; Cavo 
V. Mills (1861), 8 Jur. N. .S. 363 ; LoJl’us v. Maw (1862), 
3 Gill. 592; Palmer v. Met. Ry. (1862), 31 L. J. y. B. 
259 ; Ashpitul v. Biyan (1863), 3 B. iC S. 474 : Metiers 
V. Brown (1863), 7 L. T. 795 ; M’Evoy v. Drogheda 
Harbour Conors. (1867), 16 W. R. 34 ; Knights v. Wifl’en 
(1870), L. R. 0 y. B, 660 ; Stimson v. Faruham (1871), 
L. R. 7 Q. B. 175 ; Citizens’ Bank of Louisiana i;. First 
National Bank of New Orleans (1873), L. R. 6 H. L. 
352 ; Lo Clerc v. Gretmo (1873), 22 W. R. 428; Shro])- 
ehlro Union Rys. & Canal Co. v. R. (1875), L. R. 7 H. L. 
496 ; Walrond v. Hawkins (1875), L. R. 10 C. 1’. 342 ; 
I’ohik V. Everett (1876), 1 y. B. D. 669 ; Johnson v. 
Credit Lyonnais Co. (1877), 3 C. 1’. D. 32 ; lie Church Sc 
Empire Fire Insce. Fund, Andress’ Cose (1878), 8 Ch. D. 
126 ; airnm v. Anglo-American Telegraph Co., Anglo- 
Auioricau 4'elegra])h Co. v. ISpurling (1879), 5 Q. B. D. 
188 ; Joseph i\ Webb, Joseph v. Lyons, Joseph v. Pid- 
cock, Joseph V. Jones (1883), Cab. Sc El. 262 ; Man- 
chester & Oldham Bank v. Cook (1883), 49 L. T. 674; 
Colonial Bank v. Cady Sc Williams, London Chartered 
Bunk of Australia r. Cady Sc Williams (1890), 15 Ai)p. 
Cm. 267 ; Low r. Bouvfuif;, [1891] 3 Ch. 82; Flatau v. 
Sawyer (1892), 8 T. L. R. 656 ; Sarat Chuuder Dey v. 
Gopul Chunder Lala (1892), 56 J. P. 741 ; Hendei-son 
V. VVilliams, [1895] 1 Q. B. 521 ; .Scholfiidd v. Londes- 
boroxigh (1895), 14 R. 151; Reebuanaland Exploration 
Co. 1 ’. London Trading Bank, [1898] 2 y. B. 658 ; 
Farquharsou v. King, [1901] 2 K. B. 697 ; Morison v. 
London County & Westminster Bank (1913), 108 L. T, 
379 ; Coleman r. London County Sc Westminster Bank, 
[1910] 2 Ch. 353; London Joint Stock Bank v. Mac- 
MiUan & Arthur, [1918] A. C. 777 ; Pearl Mill Co. v. Ivy 
Taimery Co., [1919] 1 K. B. 78 ; Colley v. Overseas 
FJxportcrs, [1921] 3 K. B. 302 ; Bradford v. ITice 0923), 
92 L. J, K. B. 871. Mentd. Fletcher v. Manning (1844), 

12 M. & W. 571 ; Ringhum v. Clemofits (1848), 12 y. B. 
26<> ; Angus v. Dalton (1877), 3 y. B. D. 85 ; Hunt v. 
Fripp (1897), 77 L. T. 616 ; lie National Bank of Wales, 
[1899] 2 Ch. 629 ; Palmer v. Moore, [1900] A. C. 293. 

1033. .] — Freeman v. Cooke, No. 1019, 

ante. 

1034. .] — If any person, by actual expres- 

sions or by a course of conduct, so conducts himself 
that another may reasonably infer the existence 
of an agreement or licence, & acts upon such 
inference, whether the former intends that he 


Will. Woll. & Dav. 678 
Annotations : — Apld. Gregg 


T XV. D, 488 

; 112 E. H. 179. 

V. Wells (1839), 10 Ad. & El. 


should do so or not, the party using that language, 
or who has so conducted himself, cannot afterwards 
gainsay the reasonable inference to be drawn from 
his words or conduct. G., the foreman of pltf., 



Part VL— Estoppel in Pais. 


291 


a lithographic printer, employed by him to get 
orders for printing, being desirous of publishing 
certain maps & other works for himself, agreed 
with deft., a publisher, to supply maps, etc., to 
him to be sold on commission. Ho then entered 
an order as from deft, in pltf.’s order book. Maps 
& other goods were supplied to deft, from pltf.’s 
premises, some of them accompanied by delivery 
notes requesting deft to receive the goods from 
pltf. Receipts to the same effect were signed by 
deft. Pltf. made out an account amounting to 
£108, charging deft., & handed it to G., who showed 
it to deft. Heft, accepted bills for a part of the 
amount of this account & gave the balance in 
cash to G., who handed the cash & bills to pltf. 
Other goods being supplied, pltf. sent the invoice 
of them to deft. chai*ging him mth the price. 
Deft, applied to G. for an explanation, <fc, on being 
told by G. that it was a mistake, took no steps to 
inform pltf. The jury found that deft, did not 
authorise G. to use his name in ordering the goods ; 
but that from the manner in which deft, had 
acteci pltf. believed that he was selling the goods 
to deft. : — Held : deft, was liable to pltf. for the 
price of the goods. 

The rule is, that if a man so conducts himself, 
whether intentionally or not, that a reasonable 
person would infer that a certain state of things 
exists & acts on that inference, he shall be after- 
wards estopped from denying it {Rramwet.l, B.). 

-Cornish v. Adtngton (1859), 4 H. N. 549 ; 
28 L. J. Ex. 202 ; 7 W. H. 504 ; 157 E. R. 
056. 

Annotations : — Apld. Thomas v. Brown (1870), 1 Q. B. D. 

714. Befd. Barat Chunder Uey v. Gopal Ghuuder Lula 

(1892), 66 J. P. 741 ; Blenderson v. Williams, [1896] 

1 Q. B. 621 ; Fraois, Times v. Carr (1900), 82 L. T. 698 ; 

Pearl Mill Co. v. Ivy Tannery Co., [1919] 1 K, B. 78. 

1035. -.] -Cairncross v, Lorimer, No. 1227, 

post. 

1036. .] — A. was induced by his broker to 

send him blank forms of transfer, which the 
broker filled up with numbers <fe descriptions of 
shares different from those of the co. intended 
by A., b(dng shares in defts.’ co., &, by means of 
a duplicate key, which he had procured to be made 
without the knowledge of A., obtained certificates 
from a box of A.’s necessary to perfect the transfer ; 
& he also forged the names of the attesting 
witnesses. In an action against the co. for 
damages, & for a mandamus to restore pltf.’s 
name to the register : — Held : the acts of pltf. 
were not such as estopped him from showing that 
the deed of transfer was a forgery. 

What I consider the fallacy of the judgment of 
Wilde, J. in the present case is, that he lays down 
the rule in general terms, “ that if one has led 
others into the belief of a certain state of facts, 
by conduct or culpable neglect calculated to have 
that result, & they have acted on that belief to 
their prejudice, he shall not be heard afterwards, 
as against such persons, to show that state of 
afEaii*s did not exist.” This is very nearly right, 
but in my opinion not quite, as he omits to qualify 
it, by saying that the neglect must be in the 
transaction itself, & be the proximate cause of the 
leading the party into that mistake ; & also, as I 
think, that it must be the neglect of some duty 
that is owing to the person led into that belief, or, 
what comes to the same thing, to the general 
public of whom the person is one, & not merely 
neglect of what would be prudent in respect to 
the party himself, or even of some duty owing 
to third persons, with whom those seeking to set 
up the estoppel are not privy (Blackburn, J.). — 
Swan v. North British Australasian Co, 


(1863), 2 H. & C. 176; 2 New Rep. 621; 32 
L. J. Ex. 273 ; 10 Jur. N. S. 102 ; 11 W. R. 862 ; 
150 E. R. 73, Ex. Ch. 

Annotations : — Consd. Johnson v. Credit Lyonnais Co. 
(1877), 8 O. P. D. .82, Distd. Baxendalo v. Bennett 
(1878), 8 Q. B. D. 625. Consd. Coventry v. G. E. Ily. 
(1883), 11 Q. B. D. 776 : Merchants, etc. of Staple of 
England v. Bank of England (1887), 21 Q. B. D. 100; 
Seton V. Lafone (1887), 19 Q. B. D. 68 ; Boll v, Marsh, 
[1903] 1 Ch. 528 ; Longman v. Bath Elootrio Tramw^s, 
[1905] 1 Ch. 646. Befd. Re Bahia & San Fmnolsco Hy. 
(1868), L. K. 3 Q. B. 584 ; Hunter v. Walters, Curling v. 
Walters, Darnell v. Hunter (1871), 7 Ch. App. 7.5 ; Halifax 
Union v. Wheelwright (1875>, L. R. 10 Exoh. 183; 
Arnold v. Cheque Bank, Same v. City Bank (1876), 1 
C. P. D. 578 ; Dickson v. Reuter’s Telegram Co. (1877), 
3 C. P. D. 1 ; Ortigosa v. Brown (1877), 47 L. J. Ch, 
168 ; Hall v. West-End Advance Co. (1883), Cab. & El. 
161 ; Bank of England v. Vogliaiio, [1891] A. C. 107 ; 
Favell V. Wright (1891), 64 L. T. 85; Brocklesby t?. 
Temperance Bldg. Soo. (1893), 2 R. 694 ; Scholflold v. 
Londeaborough, [1896] A. C. 514; Lewis t?. Clay (^1897), 
77 L. T. 653 ; Spooner v. Browning, Todd & Whish 
(1897), 77 L. T. 685 ; Union Credit Bank v. Mersey 
Docks & Harbour Board, Same v. Same H North & South 
Wales Bank, [1899] 2 Q. B. 205 ; Farquharson v. King, 
[1901] 2 K. B. 697 ; Rimrner v. Webster. [1902] 2 Ch. 
163 ; Kepitigalla Rubber Estates v. National Bank of 
India, [1909] 2 K. B. 1010 ; Carlisle & Cumberland 
Banking Co. v. Bragg, [1911] 1 K. B. 489 ; London 
Joint Stock Bank v. Macmillan & Arthur, [1918] A. C. 
777 ; Brandon v. Michelliam (1919), 35 T. L. R. 617. 
Mentd. Foster v. Mackinnon (1869). L. R. 4 C. P. 704 ; 
Franco u. Clark (1884), 26 Ch. D. 257 ; Socl6te G6n6ralo 
do Paris v. Walker (1885), 11 App. Cas. 20. 


1037. .] — Carr v. London & North 

Western Ry. Co., No. 1020, ante. 

1038. Representation must reach alleged repre- 
sentee.] — Deft, was the licensee of a public-house 
at which meals were served. In 1917, an agree- 
ment was entered into between deft. & the general 
manager of the owniTS & a third person, whereby 
the latter became the tenant of the licensed 
premises & deft, was released from all obligations 
under the tenancy. The licence, however, was 
not transferred, & deft.’s name remained painted 
up over the doorway. During the continuance of 
the now tenancy liquor as well as food was sold 
on the premises. Rltfs., during this period, sup- 
plied fish, fruit & vegetables to the tenant. The 
accounts were not fully met, & pltfs. on discovering 
that deft, was the licensee, which discovery was 
made after the goods had been supplied, sought 
to make him liable for the price on the ground 
that the tenant was either the agent of deft., by 
operation of law, or that deft, was estopped from 
denying such agency : — Held : as between himself 
& pltfs., deft, was not estopped from setting up 
the true state of affairs, becau.se, whatever mis- 
representations were made, they did not reach 
pltfs. nor cause them to act to their detriment. — 
MacFisheries, Ltd. v. Harrison (1924), 93 
L. J. K. B. 811 ; 88 J. F. 164 ; 40 T. I.. R. 709 ; 
69 Sol. .To. 89. 

1039. No defence to allege no reflection by repre- 
sentee about statement.] — (1) Applt. lent money 
to a limited co. upon the terms that he should 
have as collateral security fully paid shares in the 
co., & the CO. handed to applt. certificates for 
10,000 shares of £1 each. The certificates stated 
that he was the registered holder of the shares, 
& that on each of them the full amount had been 
paid. No money had in fact been paid upon 
the shares, which were issued from the co. direct 
to applt., but he did not know this & believed the 
representation that they were fully paid shares. 
An order having been made to wind up the co., 
applt. was placed on the list of contributories : — 
Held: since the co. had obtained the loan by a 
representation that the shares were fully paid, 
which applt. believed & acted upon, the co. & 
the liquidator were estopped from alleging that 
the shares were not fully paid, & applt. was 
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Sect. 3 . — Jiy rcj)rcsP7\iatio7i : Sub-sect, Ij A. <Sc JB, 

entifci^tTto have his name removed from the list 
of contributories. 

(2) I cannot myself think that, where an un- 
equivocal statement is made by one party t-o 
another of a part icular fact, the party who made 
that statement can get rid of the estoppel which 
arises from another man acting upon it by saying 
that if the person to whom ho made the statement 
had reflected & thought all about it he would liave 
come to see that it could not be true. Of course, 
if the person to whom the statement was made did 
not believe it, & did not act on the belief induced 
by it, there is no estoppel. But supposing he 
did believe it & did act on the belief induced by it, 
then it seems to me you do not get rid of the 
estoppel by saying, “ If you had thought more 
about it you would have seen it was not true.” 
The very person who makes a statement of that 
sort has* put the other party off making further 
inquiry. He had produced on his mind an im- 
pression as a 1 ‘esult of which further inquiry “is 
thought to be unnecessary or useless. Therefore, 
I confess 1 do not think that it is legitimate to 
spccidate what is the conclusion at which a man 
would have arrived if he had put together — pieced 
together — all the considerations that might have 
occurred to a reflective mind cogitating on the 
whole subject , & then to say that because he would 
have come to the conclusion that the statement 
made to him could not have been true, he is not 
entitled to act upon it as if it had been true, 
when in point of fact he did not enter into t/ho.se 
considerations, but did believe it & did act upon it 
(Lord Hersciiell). — Bi.oomenthal v. Ford, 
[1807] A. C. 156 ; 06 L. J. Ch. 253 ; 76 L. T. 205 ; 
45 W. R. 449 ; 13 T. L. K. 240 ; 4 Mans. 150, H. L. ; 
revsg. S. C, sub nom. Re Veuve Monnier et ses 
Fils, Ltd., Ex p. Bloomenthal, [1896] 2 Ch. 
525, C. A. 

AnnotaiionH : — As to (1) Distd. Re African Gold Concessions 
& Development Co., Markham & Darter’s Case, [1899] 

1 Ch. 414. Consd. Gresham Life Assco. Soc. v. Crowther, 
11914] 2 Ch. 219. Befd. Dixon v. Konnaway, [1900] 

1 Ch. 839. 

1040. Where all parties know the truth — No 
representation.] — On June 11, 1921, applt. co. 
recovered judgment against the debtor for a 
certain sum & costs. On Apr. 18, 1922, the debtor 
executed a doemnent in the form of a memorandum 
of agreement for the benefit of his creditors. The 
agreement provid<*d that it should not be regis- 
tered either as a composition or deed of arrange- 
ment or otherwise, & contained a schedule of 


I creditors & their debts. At the date of the agree- 
ment there were five bkpey. petitions pending 
against the debtor by creditors other than applt. 
CO. As a result of negotiations between the debtor 
& the five creditors & in consideration of his 
entering into the agreement of Apr. 18, 1922, the 
five creditors agreed to the dismissal of their 
petitions & signed letters dated Apr. 17, 1922, 
which were all in the same form, & contained a 
.statement that it was understood that it was not 
intended to register the agreement as a deed of 
arrangement, by which they respectively agreed 
that so long as the debtor complied with the terms 
of the agreement of Apr. 18, 1922, they would 
not bring any action against him in respect of their 
scheduled debts or attempt to set aside the agree- 
ment. On .luly 18, 1922, applt. co. signed a 
letter of assent in the same terms, which was also 
dated Apr. 17, 1922, & agreed to hand it over to 
the debtor on receiving from him a promissory 
note or bill of exchange of a tliird i)arty for £300. 
This condition the debtor performed. The letter 
was not, however, handed over to the debtor 
owing to the refusal by him to pay to applt. co. an 
agreed sum for costs, a term which the ct. held 
formed no part of the original bargain. Applt. co. 
subsequently issued a bkpey. notice against the 
debtor founded on its judgment debt. The regis- 
trar set the bkpey. notice aside on the ground 
that applt. co. was bound by the agreement con- 
tained in the letter signed by it. On appeal : — 
Held : as the debtor & all the creditors who 
assented to the agreement knew from the terms of 
the instrument itself & from the< statement (;on- 
tained in the letters signed by tliem that the 
agreement was void, & there was no rci)r(‘sentation 
that the agreement was valid, there was no ques- 
tion of estoppel, & applt. co. was not estopped 
from issuing a bkpey. notice. — Re A Bankruptcy 
Notice, [1924] 2 Ch. 76 ; 93 L. J. Ch. 497 ; 131 
L. T. 307 ; 68 SoL Jo. 458 ; [1921] B. & C. R. 
188, C. A. 

B. When Estoppel by Representation arises. 

(a) Representations of Fact. 

1041, Must be representation of existing fact.] — 

( 1 ) Where a person possesses a legal right, a ct. 
of equity will not interfere to restrain him from 
enforcing it, though, between the time of its 
creation & that of his attempt to enforce it, he 
has made representations of his intention to 
abandon it. Nor will equity interfere even though 
the parties to whom these representations were 
made, have acted on them, &> have, in full belief 


PART VI. SECT. 3, SUB-SECT. 1.— 
B. (a). 

1041 i. Must he representation of 
existing fact.] — 8. was the owner of 
land whereon ccirtain goods were stored 
by P., who paid 8. a rental for tlio 
occupation of the land. 8. gave P. 
ccrtilicates in the following form : 
“ 8., Australian whail received from 
P. for storage particulars of goods 
followed. This certilicate is transfer- 
able by indorsement & must be 
presented when ^oods are applied 
for.” P. having indorsed the certi- 
ficates, lodged them with pltf. bank 
by way of security for advances, & 
the bank on the faith of such certificates 
advanced money to P. ; — Held : the 
words “ this cxirtiticate is transferable 
by indorsement ” may be interpreted 
either as a promise that the party 
certifying will treat the property in 
the goods as transferred by the indorse- 
ment of the certificates, & that he will 
not deliver the goods except on the 
production of the certificates or partly 


fis a statement of what such person 
supposed the law of this country to bo 
at the time concerning the effect of 
the indorsement, & partly as a promise 
that ho would act up to that supposi- 
tion ; but as a promise no right of 
action could arise upon it if it wore 
binding except to the promisee, P. ; 
& as an intended statement of what 
the law was at the time it was not such 
a representation of an existing fact 
or state of facts as any bond fide holder 
for value was entitled to rely or act 
upon. — COMMEItCIAL BANK OP AU8- 
TKAUA, Ltd. V. SiaNNEU (1895), 21 
V. L. 11. 3G8.— AUS. 

1041 ii. .] — In order to found an 

estoppel, a representation must bo of 
an existing fact, not of a mere in- 
tention. — Hatfield v. Canadian 
Paoipio Ry. Co. (1911), 17 W. L. R. 
554.— CAN. 

1041 ili. .] — Pltf. represented to 

officials of deft, co, that a beach from 
which they desired to procure sand 
for the prosecution of a work upon 


which they were engaged was public 
jjropcrty & that everybody who 
required Baud from the beach helped 
himself. Subsequently, & before this 
representation was acted upon, pltf. 
notified dofts.’ foreman that the beach 
was his property & that no sand was 
to be taken out until an arrangement 
was made to i)ay for it : — Held : tho 
effect of the fiiut representation was 
done away with by the subsequent 
notice & pltf. was not estopped from 
assorting his title. — R eid v. Standard 
Construction Co. (1917), 51 N. S. R. 
33.— CAN. 

1041 iv. .] — A representation 

which will estop the represeuter from 
afterwards sotting np a state of affairs 
different from that represented must 
have been a representation of an 
existing fact. — D unn v. Moose Jaw 
City, [1921] 2 W. W. R. 881; 14 

Sask. L. R. 445.— CAN. 

1041 V. — .]— In 1871, M., tho 
mtgee. of certain property, styling 
himself tho owner of it, mtged. it to 
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in ilieni, entered into irrevocable engagements. 
To raise an equity in such a case, there must be 
a misrepresentation of existing facts, & not of 
mere intention. 

(2) It [estopiiel in pais] is a principle equally 
of law & equity (Lord Cranworth, C.). — Jorden 
V. Money (1854), 5 H. L. Gas. 185 ; 23 L. J. Ch. 
865 ; 24 L. T. O. S. 160 ; 10 E. li. 808, H. L. ; 
revsg. S. C. sub nom. Mone:y v. Jordan (1852), 2 
1)0 CL M. & G. 318, L. J J. 

Annotations: — As to (1) Consd. rigj^ott v. {18ii9), 

1 Dc G. F. & J. 33 ; Citizens’ Bank of Louisiana v. First 
National Bank of New Orleans (1873), L. It. 6 H. L. 
352 ; Maddison v. Alderson (1883), 8 App. Cas. 467 ; 
Mills V. Fox (1887), 37 Ch. D. 153 ; Balkis Consolidated 
Co. r. Tomkinson, [1893] A. C. 396. Apld. Chadwick v. 
Manning, [1896J A. C. 231. Refd. Bushby r. Ellis (1853), 
17 Beav. 279 ; Pulsford v. Itichards (1853), 17 Bcav. 
87 ; Hutton v. llossiter (1855), 7 Do Q. M. & G. 9 ; Lollus 
V. Maw (1862), 3 Gill'. 592 ; Stephens v. Venables (No. 2) 
(1862), 31 Beav. 124 ; Gillnian &c Spencer v. Carbutt 
(1889), 37 W. It. 437 ; Licenses Insce. Corpn. & Guarantee 
Fund V. Lawson (1896), 12 T. L. It. 501 ; lie Fiekus, 
Farina v. Fiekus, [1900] 1 Ch. 331 ; Whitcchurch v. 
Cavanagh, 11902] A. C. 117 *, Crcsswcll v. Jeffreys (1912), 
28 T. L. It. 413 ; Itc A Bankruptcy Notice, [1924] 2 
Ch. 76. Oenerally Mentd. Whitmore v. Mackeson (1852), 
16 Beav. 126; Stone v. Godfrey (1854), 5 Do G. M. & 
G. 76 ; Warden v. Jones (1857), 23 Beav. 487 : Mony- 
penny v. Monypenny (1858), 4 K. & J. 174 ; Smith 
V. Kay (1859), 7 H. L. Cas. 751 ; Goldicutt v. Townsend 
(1860), 28 Beav. 445 ; M’Asklc v. M‘Cay (1868), 16 W. R. 
1187 ; Williams v. Williams (1868), 37 L. J. Ch. 854 ; 
Storry v. Combs (1871), 25 L. T. 10 ; Cave v. Crew (1893), 
68 L. T. 254. 

1042. .] — To a declaration in sci.fa. against 

a shareholder of a railway co., deft, pleaded, for 
defence on equitable grounds. That he was 
requested by pltf. to become a transferee of 
shares in the co., as the nominee of E, & M. <fc 
for theii' benefit & not for deft.’s benefit, & upon 
the representation of pltf. that if deft, would 
become such transferee lie should incur no re- 
sponsibility or liability whatever in respect of such 
shares ; that deft, relying upon the said repre- 


sentation did become a transferee of the shares 
in the declaration mentioned, as such nominee of 
E. & M. & for their benefit & not for deft.’s benefit, 
that deft, was induced by such representation, 
not otherwise, to become, & in consequence thereof, 
became such transferee of the shares ; that deft, 
never had any interest in the shares, or in the co., 
except as such nominee ; that he never derived 
any profit, benefit, or advantage whatsoever from 
the shares or the co. ; that tlie co. never com- 
menced the railway, & the scheme had been & was 
entirely abandoned ; that pltf. knew the circum- 
stances un<ler which deft, became such transferee, 
& stood by & suffered & permitted deft, to become 
such transferee upon the said representation, & 
he was now unjustly <fc inequitably & contrary to 
the said representation, & in fraud thereof, seeking 
to charge deft. & make him resjionsible & liable as 
a shareholder of the co. to him, pltf. On de- 
murrer ‘.—Held : the i)lea afforded no equitable 
or legal didence. 

The allegation that “ pltf. represented to deft, 
that he should incur no responsibility” is not the 
assertion of a fact, but the assertion of pltf.’s 
conclusion from a certain state of facts, & no jicrson 
is precluded from asserting his conclusion from 
facts, though erroneous. If I say there are £5,000, 
in a co., I may afterwards bo estopped from 
alleging the contrary, but if 1 say it is a good 
concern because £5,000 have been expended upon 
it, 1 am not estopped (Bramwell, B.). — Bill 

V . Bichards (1857), 2 H. & N. 311 ; 26 L. J. Ex. 
409 ; 29 L. T. O. S. 184 ; 3 Jur. N. S. 520 ; 6 

W. B. 650 ; 157 E. B. 129. 

1043 . .] — The doctrine of estoppel by re- 

presentation is applicable only to representations 
as to some state of facts alleged to be at the time 
actually in existence, & not to jirornises de futurOy 
which, if binding at all, must be binding as 


In 1875 M. became the owner of 
f?iich i)roi)crty by purchase. In 1877 
such i)roi)erty was put up for sale in 
execution of a decree against M., &: A. 
purchased it, S. subsequently sued 
M. & A, to enforce the ml.ge, of such 
property to him by M. : — Held ; 
iiiasuiucJi as, if y. had at any time sued 
M. to enforce .such mtge. after he had 
become the owner of the mtged. pro- 
perty 8c before A. had purchased it, IM, 
would have been estopped from denying 
the validity of such mtg(i., & as there 
was nothing frauduieut in such mtge., 
8c A. had purchased with a knowledge of 
the facts after M. had become the 
owner, A. was estopped from denying 
tlio validity of such mtge., 8c the 
mtged. property was liable in his hands 
to y.’s claim. — ^kva Ham v. Ali 
Bakuhii (1881), I. L. 11. 3 All. 805.— 
IND. 

1041 vi. The principle of es- 

toppel in pais arising from a person’s 
conduct, has no application where the 
state of tilings whicli it was sought 
to conclude that person from denying 
was a future state of tilings. — M’E voy 
V. Drogheda Harbour Coairs. (1867), 
16 W. R. 34.— -IR. 

1041 vii. .] — -A party is not estop- 
ped from contradle-ting representations 
made ny him if they are representations 
of more legal consequences 8c not of 
facts. — HuitRKY V. Bank oe Nk\v 
South Wales (1883), 1 N. Z, L. R.C. A. 
115.— N.Z. 

1041 viii. — - — A. requested B. to 
lodge money to A.’s credit at A.’s 
bank tu meet certain cheques which 
A. had drawn; 8c B, undertook to do 
BO. B. saw the manager of the liank, 
8c the jury found that he infonned him 
of what had taken place between him 
8c A., 8c asked 1dm to accept a store 
warrant instead of cash, as that would 


bo more convenient to him, B., 8c 
that the manager agreed to iionour the 
cdioquca if tho store warrant were 
deposited. Tho store warrant was 
deposited, but the cheques were 
afterwards ilishonoured. A. had au- 
thorised notld^ but tho jiaying-iu 
of money, 8c did not know uutil after 
the dishonour that a store warrant 
had been lodged instead of cash. 
Hearing of the dishonour, ho saw B., 
who explained whut lie Jiad done, 8c 
A. then expressed himself as satisfied 
with the course B. had taken. In; thou 
sued the bank for damages ; — Held : 
there could ho no estoppel, as there 
was no roprosontatiou made to B. as 
ageut for A., 8c no representation of 
any existing fact. — Bank op New 
Zkai.axd V . Fleming (1899), 18 

N. Z. L. R. 1.— N.Z. 

1041 ix. .] — Testator during liis 

lifetime hccamo surety for his son for 
the performance of a large railway 
contract. Fearing that he would, bo 
called upon as surety, 8c that his 
daughters W'ould bo left without 
anything, he conveyed certain lauds 
to each of his daughters, including 
pltf. Afterwards he got them to 
convey tho lands back to Idin again. 
In a letter to pltf., in reforcnce to her 
conveying hack the land, which hud 
been conveyed to her. he said that she 
would Iiave to sign the deed & return 
it to ills lawyer, as ho wanted to make 
out his will. lie added, “ Whatever I 
have, or may have, you all share alike.” 
Testator iiad one sou 8c tliroo daughters. 
Pltf. conveyed tho land hack to 
testator. 'J'he conveyance was ox- 
prossod to bo in considcratiou of natural 
love & affection : — Htid : the letter 
did not give rise to an estoppel, not 
being a representation of anything 
existing as a fact. — H iggie v. Wilkin- 
son (1903), 23 N. Z. L. R. 74.— N.Z 


1041 X. .] — If a man’s conduct 

is Bueii as to amount to a virtual 
reprosentation tliat a ceiTaln state 
of facts exists, tlio ct. will not ho-sitato 
to liold him to such representation at 
the suit of tho person to whom it was 
mado & who nas acted upou it. — ■ 
Union Bank (Liquidaiors) v, Beit 
(1892), 9 .S. G. 109.— S. AF. 

1041 xi. .] — In cases of estoppel 

a man must he taken to know that 
a representation is false if ho con- 
sciously abstains from doing that widch 
as a matter of business ho would do 
8c abstains becaiiso ho would rather 
not know the truth. — Anoeurn v. 
Federal Cold aTORAGK Co., Ltd. 
(1908), T. S. 761.— S. AF. 

1041 xii. .] — To osLahlish an 

estoppel by representation, the repre- 
sentation must bo of an existing fact 
8c not merely an expression of in- 
tention. A document reading, “ Wo, 
the undersigned, hereby guaruntco to 
indemnify . . . against any loss ho 
may sustain through advancing certain 
moneys to J. H., in amounts against 
our names,” is not a representation 
of an existing fact so far as any loss 
is concerned, 8c to that extent creates no 
estoppel. — Murman v. Minchin (1910), 
10 H. C. 313.— S. AF. 

1041 xiii. — - — .] — To establish an 
estoppel by represeutation, tho repre- 
sentation must be of an existing fact 
8c not merely an expression of in- 
tention. 

A document reading, ” We, tho 
undersigned, iioreby guarantee to 
indemnify . . . agaiust any loss he 
may sustain through advancing certain 
moneys to J. H., iu amounts against 
our names,” is not a representation of 
an existing fact so far as any loss is 
concerned, 8c to tliat extent creates no 
estoppel. — -W ege v. Kemp (1912), 
T. F. D. 135.-H5. AF. 



294 


Estoppel. 


3 . — Jhj rcprcseniaiion : Suh-scct. 1, B. (a), (&) 


contracts (Lord Selborne, C. ). Maddison v* 
Aederson (1883), 8 App. Cas. 407 ; 52 L. J. Q. B. 
737 ; 49 L. T. 303 ; 47 J. P. 821 ; 31 W. R. 820, 
II. 1j. : affg. S, 0. suh noin. Aederson v. Maddison 
(1881), 7 Q. B. D. 174, C. A. 

Annotations Gillman, Bpenccr r. Carbutt (1889), 

G1 L. T. 281. Refd. liicoiiseB lusco. Corpn. & Guarantee 
Fund v. Lawseu (1890), 12 T. L. 11. 501 ; Coleman v. 
North (1898), 47 W. R. 57 ; He Fickus, Farina v. Fickus, 
nOOOJ 1 Oil. ;{:U ; Hc a Bankruptcy Notice, [1924] 2 Ch. 
76. Meutd. Iluuiphrej's v. (ireeu (1882), 10 Q. B. D. 148 ; 
A.-G. t’. Ilubbuck (1884), 13 Q. B. 1). 275 ; Ke Beetham, 
Kx p. Broderick (1886), 18 Q. B. D. 380 ; Miles v. New 
Zealand Alford Estate Co. (1886), 32 Ch. D. 266 ; McManus 
r. Cooke (1887), 35 Cii. U. 681 ; Lucas v. Dixon (1889), 22 
Q. B. D. 357 ; Blackburn v. Blackburn (No. 1) (1891), 
36 Sol. Jo. 27 ; Davis v. Leicester Corpn., [1894] 2 Ch. 208 ; 
Hodson V. Ileuland, [1896] 2 Ch. 428 ; Isaacs t>. Evans 
(1899), 16 T. L. 11. 113; Miller & Aldworth v. Sharp, 
[1899] 1 Ch. 622 ; Thursby v. Eccies (1900), 70 L. J. Q. B. 
91 ; He Holland, Gregrfj: v. nolland, [1902] 2 Ch, 360 ; 
Chaproniere v. Lanilx^rt, [1917] 2 Ch. 356; Banbury v. 
Bank of Montreal, [1918] A. C. 626 ; Morris v. Baron, 
[1918] A. C. 1; llawlinson v. Ames (1924), 09 Sol. ^o. 
M2. 

1044. Not of mere intention.]-— Jorden 


V . Aldkrson, 


V. Money, No. 1041, ante. 

1045. Maddison 

No. 1043, ante. 

1046. .]■ — A delivery order ^^iven by 

the vendor of goods is a mere promise to do some- 
Ihiiig m futuro, & is not a representation upon 
which to found an estoppel. A broker on Feb. (3, 
bought goods from defts. on account of pltfs. 
witliout their authority <fc without ever informing 
tlieni of the fad. On Mar. 22, he sold the same 
goods to pltts. “ on account of his principals,” at 
a different price A upon different terms. He, 
thereupon, obtained from defts. a delivery order, 
whicli was marked witli a reference to the contract 
of Feb. 0, A obtained payment from pltfs., upon 
giving thcuu that order, under the contract of 
Mar. 22. lie absconded with the money, defts. 
refused to deliver the goods to pltfs. without pay- 
ment under the contract of Feb. 6. Defts. carried 
on separate businesses as merchauts, as 
wharfingers, & the delivery order was given by 
tficni, as merchants, directed to the superintendent 
of their business of wharfingers :~Held: defts. 
were not estopped from denying that the goods 
were the propei-ty of pltfs. 

A delivery order is only a promise to do some- 
thing in fuluro, & is not a representation as to a 
state of facts (Lord Esher, M.R.). — Gii.eman, 
Spencer & Go. v. CARRui-r & (Jo. (1889), 01 L. T. 
281 ; 37 W. R. 437 ; 5 T. L. R. 3SJ5, C. A. 

1047. — — .]— Pltf. & deft, jointly guaran- 

teed to a bank payment of a certain cash bond, 
pltf. agrooirig with deft, to indemnify him from 
all liability thereunder. Seven years afterwards 
the bank released ilie guarantors from liability 
on payment by each of £1,000. In a suit by pltf. 
to declare the, agr('-cment of indemnity discharged, 
& to restrain deft, from continuing his action 
thereon : Held : (1 ) in the absence of a contract 
to disci large it, deft, could not be estopped from 
euioicing it l>y any representation, express or 
implied, of his intention to abandon it ; (2) to 
raise an equity on behalf of pltf. there must have 
been misrepresentation of existing facts. — Chad- 
wicKp. Manning, [1890] A. 0. 231 ; 05 L. J. P. C. 

4^^ y JL « • 

,.1 anohitio/i Refd. Ch'os.swcll v. JcJlreys (1912), 28 T. L. R. 

1048. - — ^ ^ pi'omoter of, & vendor 

to, an unsuccessful mining co., publicly & in good 
faith piomised to create a trust, under which the 
CO. & Its shareholders would have benefited, but 


died before tlic trust was created ; — Held : a 
person who heard of the contemplated trust could 
not, in virtue of the fact that he bought or held 
shares of the co. in confidence of N.’s promise 
being carried out, establish a case of contract as 
against N., &, in the absence of any fraud or 
special representation, neither N. nor his exors. 
would be estopped from denying liability, not- 
witlistanding that N. himself might have benefited 
by the promise liaving been made. — Coleman v. 
North (1898), 47 W. R. 57. 

1049. .] — Whitechurcu (George), 

Ltd. V. Cavanagh, No. 1057, post. 

1050. .] — Deft. J. was the landlord 

of a f aim, the tenant of wliich was in arrear with 
his rent. On the faim pltf. had cattle grazing. 
J. instructed deft. D., a bailiff, to distrain for the 
rent due, & the fact that a distress was likely to 
be levieii came to the knowledge of pltf., who 
thereupon had a conversation with deft. D., & 
said that lie would move his cattle off the farm. 
D. said ” Don’t be such a fool, I can’t touch your 
cattle because you took the keep by auction.” 
On that, pltf., believing the cattle to be safe, 
took no steps to i-emove them ; but when a distress 
was subsequently levied four of pltf.’s cattle were 
seized. In an action for wrongful distress, tho 
jury found that D. or .1. led pltf. to belie v'e that 
be wa.s not going to, & bad no right to, levy distress 
on pltf.’s cattle : — Held : the statement by 1). was 
either a misstatement of law or a declaration of 
intention to abandon a legal right to distrain, & 
in neither case could it create an estoppel. — 
Cress well v. Jeffreys, Cresswell v. Jeffreys 
(1912), 28 T. L. R. 413, D. C. ; revsd. on other 
grounds, 29 T. 1^. R. 90, C. A. 

.] — <S>c, Jurther, Sub-sect. 1, P., post; 

(fc, generallyy Contract, Vol. XII., pp. 53, 54, 
Nos. 299-307. 

To settle.] — Sec SETi'LEMEN’rs. 

1051. Not of Intention or belief.]— Bill v. 

Richards, No. 1042, ante. 

.] — Compare Nos. 1052, 1054, post. 

Particular instances of representations — Made 
verbally.] — See Sub-sect. 2, A., post. 

In writing.]— Sub-sect. 2, B., post. 

Whether actionable.]- Nee Misrepresentation 
& Fraud. 


(5) Representations of Law. 

1052. What amounts to payment.] — A. &d B. 

were both in the habit of sending goods to C., a 
factor, for sale. In the course of his dealings with 
C., B. purchased of him goods belonging to A., 
which were invoiced to him by C. in his own name ; 
though upon the balance of accounts between 
them, C. was indebted to B. A. afterwards liled 
an affidavit in the Ct. of Bkpey., in which he alleged 
that (/. was justly & truly indebted to him in a 
certain sum for goods belonging to him sold 
delivered by 0. as the factor or agent of A., to B., 
& for which goods C. received payment by means 
of goods sold & delivered to him by B., & which 
goods were used by C. in his trade of a cheese- 
monger. Upon this affidavit, a fiat was worked 
out against C. to his termination : — Held : this 
affidavit did not estop A. from suing B. for the 
price of the goods, or afford sufficient evidence to 
sustain a plea of payment in that action. 

If tho facts detailed in tho affidavit do not 
amount to payment, tho circumstance of pltf.’s 
calling it a payment will not make it so. The 
facts being all detailed, the conclusion that it 
amounted to payment is a mere matter of law 
whicli pltf. chose to infer (Maule, J.). — Morgan 
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V. CouciiMAN (1853), 14 C. B. 100 ; 2 C. L. R. 53 ; 
23 L. J. a P. 36; 2 W. 11. 59 ; 139 E. R. 42. 

1053 . Effect of deed.] — Cflaim, stating that defts. 
were carriers of passengers by railway, & pltf. was 
received by them as a passenger in an express 
train which by tJieir negligence came into collision 
with an engine & he was injured. Defence, that 
after tlie collision pltf. acetipted money from 
defts.’ officer in satisfaction of his cause of action, 
& executed a release. Reply, that defts.’ olliccr 
procured pltf. to execute the release by fraudu- 
lently representing to him for that purpose that 
his injuries were of a trivial & temporary nature, 
& that if they slu^uld afterwards turn out to be 
moi‘e serious than he then anticipated, lie would 
still, though he had executed the deed, be in a 
position to obtain further compensation from 
defts., & that pltf. was thereby induced to exe- 
cute the deed, & that after liti had executed it 
his injui’ies turned out to be of a more serious 
nature than he had anticipated : — Held : the 
rejjly was good, as it contained a separate & 
independent- statement tliat pltf. was induced to 
execute the deed in consequence of a fraudulent 
reiiresentation that his injuries were of a trivial 
& temporary character. 

Sernhle : a fraudulent represontaf ion as to the 
effect of a deed may be relied upon as a defence to 
an action upon the deed. — lIiRSCiiFEnr) v. [ i()N[ 30 N, 
Brighton &, South Coast Ry. Co. (187(5), 2 
Q. B. 1). 1 ; 4(5 L. J. Q. B. 94 ; sab nom. IIkrsgh- 
piELD V. London, Brighton A: South Coast Ry. 
Co., 35 L. T. 473. 

1054. Meaning of condition in policy.] — During 
negotiations between the manufacturers an 
agent of an insurance co. for the issue of a lire 
X)olicy the manufacturers asked the agent whether 
the co.’s ordinary lire policy covered damage done 
by an explosion following a lire. Tli<3 agent in 
I’eply quoted the terms of the condition mentioned 
above & informed the manufacturers that damage 
caused by an explosion resulting from a Ih’c would 
be covered by the co.’s ordinary fire policy save 
that loss or damage as specified in the condition 
would bo excepted. Tlie manufaci/urers under- 
stood the qualilication to refer only to an tjxplosion 
due to hostile action, “ loss or damage occasion(“(l 
by foreign enemy ” being oik? of the excepted 
risks in the condition : — Held : the repr(?sentation 
by the agent was a repri'sentation, not of fact, 
but of law — namely, as to the meaning & effect 
of the condition— &, therefore, the insiu'ance co. 
when sued on the policy was not estopped from 
contending by way of defence that the loss was 
caused by an explosion.-- 77c Hooley Hill 
Rubber <fe (hiEMicAL Co. A:- Royai. Insurance 
(Jo., [1920] 1 K. B. 257 ; sub noin. Hooley Hti.l 
Rubber A^ Chemical Co., Ltd. v. Roybal Insur- 
ance Co., Ltd., 88 L. J. K. B. 1120; 121 L. T. 
270 ; 35 T. L. R. 483 ; affd. on other grounds, 
[1920] 1 K. B. 2(54, C. A. 

Annotation : — Mentd. Curtis’s & TTarvoy (Canada) v. North 

British &. Murcantilo Insco., [11)21] 1 A. C. 1102. 

Whether actionable.] — See Misrepresentation 
& Fraud. 

(c) Ambiguous llcprcscntations. 

1055 . Statement must be clear &; unambiguous.] 
— Low V. Bouverie, No. 5, ante. 

1056 . .] — Onward Building Society v. 

Smithson, No. 734, ante. 

1057 . .] — (1) In permitting its secretary to 

certify transfers of shares, a co. does not authorise 
the secretary to do more than give a receipt for 
certificates of shares which are actually lodged in 
the office. If the secretary gives a receipt or an 


j acknowledgment for certificates which have not 
j been lodged, the co. is not estopped from setting 
up the true facts. Transfers of shares in a co 
having been lodged with the co.’s secretary with- 
out the certificates for the shares, the secretary 
fraudulently certified upon the transfers that the 
certificates for the shares were in the co.’s office. 
The proposed transferee having brought an action 
against the co. for refusing to register him as tlie 
owner : — Held : the co. was not estopped from 
showing that the proposed transferor had no shares 
to transfer, & the action would not lie. 

(2) It is an essential clenu'nt that the person to 
whom the representation was made has suffered 
loss by acting upon it ; or, to j)ut it in another 
way, has altered his position to his detriment by 
acting on the representation (Lord Robertson). 

(3) I liave always understood that a representa- 
tion to bind anybody as an cstojipel must be a 
representation of an existing fact, or rather a 
representation as to some fact alleged to be in 
existence, must not consist of promises de fuiuro 
(Lord Macnaghten). 

(4) To support an estoppel the cvid(?nce ought 
to be clear A: unambiguous. No representations 
can be reli(?d on as csfuppels if they have been 
induced by the concealment of any material fact 
on the part of those who seek to use them as such ; 
& if the person to whom they are made knows 
.something which, if revealed, would have been 
calculated to influence the other to hesitate or 
seek for further information before speaking 
positively, & that something has been withheld 
the representation ought not to ho treated as 
an estoppel (Lord Brampton). — Whitechurch 
((jtEORge), J/rD. V. Oavanagh, [1902] A. 0. 117 ; 
71 L. j. K. 1L 400 ; 85 L. T. 349 ; 50 W. R. 218 ; 
17 T. L. R. 74(5 ; 9 Mans. 351, H. L. ; revsg. S. C. 
suh nom. Cavanagh v. Whitechurch (George), 
Ltd. (1900), 16 T. L. R. 303, C. A. 

Annotaiioufi :--As to (J) Expld. Lloyd v. Gmn(?, Smith, 
11911] 2 K. B. 189. Kefd. Teiidritig Hundred Waterworks 
Co. V. Jonos, [1003] 2 Ch. (515; llambro v. Burnand 
(1904), 9 Com. Cas. 2.51 ; Uiibon i’. Great .Fiuf?all Con- 
solid(»l.od, 11904] 2 K. B. 712 ; Idatt v. B.owo (Tradinj^ as 
Chapinan & llowu) & Mitdioll (1909), 26 T. L. H. 49. 
As to (3) Refd. Comitti v. Maher (1905), 22 T. L. li. 121 ; 
Fry V. Smollie, [1912] 3 K. B. 282 ; Brandon r. Mieiielhaiu 
(1919), 35 T. L. R. 617. As in (1) Apld. J'ort,(?r v. Moore, 
[1901] 2 Ch. 367 ; Doey w. Ij. & N. W. Ry.. [1919] 1 K. B. 
623. GencroUi/, Menid. AiiKlo-Aniericnn Oil Co. v. 
Manning, |1908] I K. B. 636; Malcolm, Brunkor v. 
Waterhouse (19()8), 24 T. L. R. 854. 

1058. - --.] — Where a legacy is given upon a 

condition, an exor. who takes a beneficial interest 
in the legacy on the breach of the condition owes 
no duty to the legatee to give notice of the terms 
of the legacy. Testatrix .appointed her son A. 
her exor. A: bequeathed a leasehold house to her 
son B., then abroad, & directed that in case he 
should not return & claim it it should go to A. 
After the death of testatrix, A. wrote to B. : “A 
house has been left you & according to the will 
it is to be in my hands until you claim it ” ; but 
he did not inform him of the gift over. B. died 
abroad without having claimed the house : — Held : 
A, was not estopped by the letter from claiming 
under the gift over, because there was no suffi- 
ciently precise representation that B. was abso- 
lutely entitled, & it was not proved that the 
non-return of B. was the consequence of the 
rejiresentation. — Re Lewis, Lewis v. Lewis, 
[1904] 2 Ch. 650 ; 73 L. J. Ch. 748 ; 91 L. T. 242 ; 
53 W. R. 393, C. A. 

Mentd. Jtc ’rurnhull. Skipper v. Wade (1905), 
49 Sol, .fo. 417 ; Rc Maekay, Mackay v. Gould, [1906] 

1 Ch, 25. 

Whether actionable.] -Sec Misrepresentation 
& Fraud. 
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Sect. 3. — By reprcsenlalion : Suh-scci. 1, 2?. {d) 

(d) Bepresentalions in respect of nltra vires Acts, 

1059. General rule.] — Fairtitle d. Mytton v. 
Gilbert, No. 912, ante. 

1060. .] — (1) The directors of an unincor- 
porated building society which had no borrowing 
powers borrowed money for the benefit of the 
society & gave to the lender as security the pro- 
missory notes of the directors. The society was 
afterwards incorporated under Building Societies 
Act, 1874 (c. 42), & acquired borrowing powers. 
Appit., who was tlie representative of the lender, 
applied to the society mr repayment of the loan, 
but ultimately agreed to refrain from legal pro- 
ceedings against the society on the directors giving 
liim a deposit note for the amount due. The 
directors accordingly gave him a deposit note 
under the seal of the society, stating that the money 
was lent by ai)plt. on the date of the deposit note, 
& he, thereupon, gave up to them the promissory 
notes above mentioned : — Held : the deposit note 
was not binding on the society. 

(2) It is well established that a corporate body 
cannot be estopped by deed or otherwise from 
showing that it had no power to do that which it 
puiports to have done (Cave, J.). — Me Companies 
Acts, Bx p. Watson (1888), 21 Q. B. I). 301 ; 57 
L. J. Q. B. 609 ; 52 J. P. 742 ; sub nom. Me 
Sheffield Permanent Building Society, Ex p. 
Watson, 59 L. T. 401 ; 30 W. R. 829, D. C. 
Annotations: — As to (1) Refd. Ee Bottorngate IndUHtrial 
Co-op. Soo. (185)1), 05 L, T. 712 ; lie Birkbeck I’crinanent 
Benefit Bldj?. Soc., [15)12] 2 Ch. 183. Generally, Mentd. 
Sinclair r. Broiujhain, [15)14] A. C. 398. 

1061. .] — -A local authority, being a public 

body with public duties, are not estopped from 
asserting a right to put an end to a nuisance by the 
fact that they had formerly permitted & en- 
couraged the acts which cause the nuisance, it 
being beyond their power to make any binding 
agi’eement to permit such acts. — S t. Mary, 
Islington, Vestry v . Hornsey Urban Council, 

1 1900] 1 Ch. 695 ; 69 L. J. Ch. 324 ; 82 L. T, 580 ; 
48 W. It. 401 ; 16 T. L. R. 286 ; 44 Sol. Jo. 327, 
C. A. 

Annoialidits ; -Mentd. L. C. C. v. Acton U. D. C. (1900), 17 
T. L. II. 157 ; East Burnc.t Valley U. C. v. Stallard (11)09), 
79 L. .1. Ch. 103; Liverpool Oorpu. v. Coghill, [1918] 

1 Ch. 307. 

Distinction between ultra vires acts & 

mere irregularities.]— S'ee Nos. 1066, 1068, post. 

1062. Waiver by vicar of rights — Public & not 
private rights.]— Claim : That pltf. was vicar of a 
Iiarisli ; that a chapel was erected within it & 
endowed A consecrated for the administration of 
the sacraments tlio performance of all other 
divine ollices according to the rites of the Church 
of England ; that pltf. as such vicar was entitled 
to nominate <k j)rcsent & had nominated & pre- 
sented a clerk to the chapel, but another clerk had 
been licensed, instituted & admitted by deft, 
bishop on the nomination & presentation of certain 
other defts. who thereby hindered pltf. in the 
exercise of his right ; & he claimed to liave his 
right established & declared. Defence of the last- 
mentioncd defts. : That certain freeholders had 
erected the chapel, & conveyed to the Ecclesiastical 
Comrs., & applied to them under Church Building 
AcU 1851 (c. 97), to declare the right of nomination, 
to be in defts. who had endowed the chapel, & 
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p. Action by former councillor in 
public interest, \ ~M., wlio had hecn a 
inomhor of a iniiuiclpal council Sc 
when Buch, had conaented to the 


that before making such declaration a copy of the 
application was, according to the Act, sent by the 
Comrs. to pltf., ho beinj both patron & incumbent 
of the parish ; that if he had ceased to be patron 
ho stood by & knowingly allowed those defts. to 
endow the chapel &- procure the same to be conse- 
crated in the belief entertained by them as he 
well knew that he was patron, & that the sending 
of such copy to him was in fact a sending of a copy 
botli to the patron & incumbent as required by 
the Act, & pltf. was, therefore, estopped from 
denying that ho was patron ; & that the right of 
nomination had been declared to be in those defts., 
who afterwards nominated. On demurrer to the 
allegation of estoppel : — Held : it was bad, 
because the rights of the vicar were not merely 
private but were accompanied by spiritual & other 
duties in which his parishioners were interested, 
&; he could not therefore waive or divest himself 
of those rights & duties by the conduct imputed 
to him. — MacAllister Rochester (Bp.) (1880), 

5 C. r. 1). 194 ; 49 L. J. Q. B. 114 ; 42 L. T. 22, 

D. C. 

Annotations : — Mentd. Molloy v. Kilby (1880), 15 Cb. 1). 

102; Filler v. Boberts (1882). 21 Ch. D. 198; Eden v. 

Weardale Iron & Cool Co. (1887), 34 Ch.. D. 223. 

1063. Agreement by public body with public 
duties permitting nuisance — Right of public body 
to terminate nuisance.] — St. Mary, Islington, 
Vestry v. Hornsey Urban Council, No. 1061, 
ante. 

1064. Lease not in compliance with Municipal 
Corporations Act, 1882 (c. 50), s. 108.] — Deft, was 
in possession of certain premises, of which a lease 
for 300 years was granted in 1599 by pltfs., the 
corpn. of Canterbury, & which would expire in 
1899. In 1892 an arrangement was entered into 
between the parties, by the terms of which, in 
consideration of the surrender by deft, of the old 
lease, pltfs. agi'eed to grant her a lease for lier life 
free of rent. Deft, duly handed over the old 
lease, & received in exchange a lease for her life, 
which was in fact invalid by reason of not comply- 
ing with sect. 108 of the above Act. In 1908 an 
action was brouglit by j^ltfs. to recover possession 
of the property. Deft, set uj) that as she had 
surrendered the old lease in 1892, & the lease 
granted to her was invalid, 8tat. Limitations began 
to run from that date, & that, as she had been in 
possession for more than twelve years since 1892, 
defts. were not entitled to recover possession of 
the i^remises : — Held : xiltfs. were not estopi)ed 
from setting up the invalidity of the lease of 1892 
or from denying the efficacy of the surrender of the 
lease of 1599. — Canterbury Corpn. v. Cooper 
(1909), 100 L. T. 597 ; 73 J. P. 225 ; 53 Sol. Jo. 
301 ; 7 L. G. R. 908, C. A. 

1065. Contract not under seal.] — Public Health 

Act, 1875 (c. 55), is not limited to contracts 

made for work to be done for or goods to be 
supplied to an urban authority, but applies to 
every contract made by an urban authority under 
any of the powers created by that Act. Pltf. 
deposited plans with defts. for erecting 36 houses 
on his land, which was in defts.’ district & on one 
side adjoined a narrow liighway, & at the instance 
of defts. altered his jilans, & signed an agreement 
liurporting to be made between himself & defts., 

j whereby he agreed to remove his boundary fence 
& to throw a strip of land into the highway the 


purchase of a certain pro])crty under 
a scheme whereby a public loan had to 
bo raised in a manner primd facie 
illegal, thereafter moved to have tho 
coimeil restrainod from paying Interest 
on the loan : — Held : the matter 


being a public one in which the rate- 
payers wore as much luterosted as M.. 
the latter was not estopped from pro- 
ceeding. — Maberley V. Woodstock 
Municipality (1901), 18 S. C. 443.-- 
S. AF. 
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whole length of his frontage so as to widen the 
highway to a uniform width of forty feet & defts. 
in consideration of his so doing agreed at their 
expense to make up & adopt the strip of land as a 
highway. Matters proceeded on the footing that 
the agreement was binding on both parties. Pltf. 
built his houses, & fulfilled his part of the agree- 
ment & gave possession of the strip of land to 
(lefts, who took possession of it, but did not make 
it up or adopt it as a highway. To an action by 
pltf. to compel defts. specifically to perform their 
part of the agreement could not be enforced 
against them because as the fact was, it was not 
sealed by them nor signed by any one on their 
behalf, & they relied on the above Act, & also on 
Sta,t. P>auds Held : defts. were not in any way 
estopped from relying on the fact that the contract 
was not under seal &, therefore, was not bind- 
ing upon them. — IIoare v. Kingsbury Urban 
Council, LI 912] 2 Ch. 452 ; 81 L. J. Ch. 666 ; 107 
L. T. 492 ; 76 J. P. 401 ; 50 Sol. Jo. 704 ; 10 
L. (t. 11. 829. 

J 7) ;—Mentd. BoutjlaaK v. Kliyl U. C.. [1013] 2 Cb. 

4U7. 

See, fuHher, Couborations, Yo\. XIII., p. 38 J. 

1066. Irregularity — Absence of valid resolution.] 
— Pltf. declared against defts., a joint stock co. 
completely registered under 7 <& 8 Viet., c. 110, 
on a bond, signed by two dii'ectors, under the seal 
of the co., whereby the co. acknowledged them- 
selves to be bound to i)ltf. in £2,000. The plea 
set out the condition, which appeared to be for 
securing to pltf., who was a banker, such sum as 
the CO. should, to the amount of £1,000, owe to 
pltf. on the balance of the account current, from 
time to time, for indemnifying pltf. to that 
amount from los.scs incurred by reason of the 
account between pltf. & defts. The plea further 
set out clauses of the registered deed of settlement, 
by which it appeared that the directors were 
authorised, under certain (•ircumstarices, to give 
bills, notes, bonds or mtges. : & one clause pro- 
vided that the directors might borrow on bond 
such sums as should, from time to time, by a general 
resolution of the co., bo authorised to be bor- 
rowed. The plea averred that there had been no 
such resolution authorising the making of the bond, 

that it was given without the authority of the 
shareholders. The replication set out the deed 
of setXlenient further, by which it appeared that 
the co. was fornied for the purpose of carrying on 
mining operations & forming a railway. On 
demurrers to the plea & reijlication : — Held : j)Itf. 
was entitled to judgment, the obligee having, on 
ihe facts alleged, a right to presume that tliere had 
been a resolution at a general meeting, authorising 
the borrowing the money on bond. 

Scmble ; such resolution would confer sulTicient 
authority if it authorised the borrowing on bond 
of such sums as the dire.ctors miglit deem ex- 
pedient, in acc(yrdance with the statute & deed, 
without otherwise defining the amount. — Royal 
liRiTisii Rank v. Turquand (1856), 6 E. R. 
327 ; 25 L. J. Q. R. 317 ; 2 Jur. N. 8. 663 ; 119 
E. R. 886, Ex. Ch. 

Annoiaiiovs :■ — Apld. Aprar 7". ALliOuaciim ]afo Assci*. Soc. 
(I8r)8), 3 O, IL N. !S. 725 ; Athemacum Life liince. v. Poolcy 
(18.58), 28 L. J. CJu IIU. Consd. lie Athenaeum Life 
Assce. Soc., Kx p. EaRlo Iubco. (1858), 4 K. & J. 5}y; 
TottcrdcU V. Fareham Brick Co. (18GG), L. 1C 1 C. 1*. G74. 
Expld. Fonntamo v. Carinarthen By. (18G8), L. 11. 0 Kq. 
.'UG. Apld. He Laud Credit Co. of Ireland, Ex p. Ovorend, 
Gurney (18GG), 4 Ch. App. 460. Apprvd. He Bank of 
Hindiistan, China, & Japan, Campbell’s Case, Hipj>isley’s 
Case, Alison’s Case (1873), 9 Ch. App. 1. Distd. He 


County Palatine Loan & Piscoimt Co., CartmoU’s CJaso 
(1874), 9 Ch. App. G91 ; Irvine v. Union Bank of Australia 
(1877), 2 App. Gas. 36G. Apld. County of Gloucester 
Bank V. Rndry Merthyr Steam & House Coal Colliery Co., 
11895] 1 Ch. 629. Consd. Underwood v. Bank of Liver- 
pool, Underwood v. Barclays Bank, [1924] 1 K. B. 
775. Befd. Curteis v. Anchor Insce. (1857), 2 H. & N. 
537 ; Balfour v. Ernest (1859), 5 C. B. N. S. 601 ; Com- 
mercial Bank of Canada v. Q. W. Ky. of Canada 
(1865), 3 Moo. P. C. C. N. S. 295 ; Re London, Ham- 
burg & Continental Exchange Bank, Zuluota’s Claim 
(1870), 5 Ch. App- 414; East Holyford Mining Co. 
V. Costelloo (1871), 19 W, R. 1010 ; Colonial Bank of 
Australasia v. Willan (1874), L. R. 5 P. C. 417 ; Mahouy 
1 ?. East Holyford Mining Co. (1875), L. R. 7 H. L. 809 ; 
Melbourne Banking Coimn. v. Brougham (1878), 4 App. 
Gas. 156 ; Re Briton Medical & General Life Assocn. 
(1889), 5 T. L. R. 502; Premier Industrial Bank v. 
Carlton Manufactiiring (.o. & Crabtree, [1909] I K. B. 
106 ; Dey Pullingor Engineering Co., [1921] 1 K. B. 77. 
Mentd. Ih-inco of Wales Assee. v. Harding (1858), E. B. &c 
E. 183 ; Guest v. Poole & Bournemouth Ry. (1870), 
L. R- 5 C. P. 553 ; Riche v. Ashbury Ry. Carriage & Iron 
Co. (1874), L. R. 9 Exch. 224 ; Yorkshire Ry. Wagon Co. 
V. Macluro (1881 ), 30 W. R. 288 ; Ward v. Royal Exchange 
Shipping Co., Ex p. Harrison (1887). 58 L. T. 174; Re 
Hampshire Land Co.. [1896] 2 Ch. 713; Duck v. 'lower 
Galvanizing Co.. [1901] 2 K. B. 314. 

1067. .] — Whore a co. is empowered 

to acquire & hold real estate for the purposes of 
its business, the co., acting bond fide, must bo the 
sole judge of what is recpiirod for the purposes of 
its business. Rut where a vendor sold property 
t() a co. upon the faith of a document given to 
him by the officials of the co., which purported 
to be a copy of a resolution of the directors duly 
& regularly passed, the co. cannot afterwards bo 
heard to say that the proper formalities had not 
been complied with, & that the alleged resolution 
was invalid, there being nothing to put the vendor 
on inquiry. — Montreal & St. Lawrence Light & 
Power Co. v. Robert, [1906] A. C. 196 ; 75 
L. J. P. C. 33 ; 94 L. T. 229 ; 13 Mans. 184, P. 0. 

1068. Company's seal aflixed to mortgage 

— No quorum.] — The (iirectors of a joint stock co. 
had power under their articles to fix the number 
of directors wliich should form a quorum. By a 
resolution they fixed three as a quorum. A 
meeting of directors, at which two only were 
jH’esent, authorised the secretary to aflix the co.'s 
seal to a mtge., which was accordingly done by 
the secretary in the presence of the same two 
directors ; — Held : as between the co. & the 
mtgccs., who had no notice of the irregularity, 
the execution of the deed was valid. — County ok 
Gloucester Rank v. Rudry Merthyr Steam & 
House Coal Colliery Co., [1895] 1 Ch. 629 ; 64 
L. .T. Ch. 451 ; 72 L. T. 375 ; 43 W. R. 486 ; 39 
Sol. Jo. 331 ; 2 Mans. 223 ; 12 R. 183, C. A. 
Annotations : — Consd. Riibeu v. Groat I’ingall Consolidatod, 

[1904] 1 K. B. 659 ; Premier InduHtrial Bank v. Carlton 
Manufacturing Co. & Crabtree, [1999] 1 K. B. 196. 
Apld. Re Fireproof Doors, Umney v. Th<; Co., [1916] 

2 Ch. 142. Consd. Underwood v. Bank of Liverpool, 
Underwood r, Barclays Bank, [1924] 1 K. B. 775. Refd. 
He Bank of Syria, Owen & Ashworth’s Claim (1900), 83 
L. T. 547. Mentd, Poole w. Downes (1897), 76 L. T. 
110 ; Duck V. Tower Galvanizing Co., [1991] 2 K. B. 314 ; 
Stamford, Spalding 6c Boston Banking ( 30 . v. Kooble 
(1913), 82 L. J. Ch. 388 ; Dey v. PuUinger Engineering 
Co., [1921] 1 K. B, 77. 

Estoi^pel of companies generally, sec Companies, 
Vol. IX., pp. 287-290, Nos. 1783-1798, p. 299, 
No. 1854, Vol. X., pp. 775, 776, Nos. 4844-4856. 

Doctrine of ultra vires generally, see Companies, 
Vol. IX., pp. 601-613, Nos. 4035-4076, Vol. X., 
pp. 1163-1170, Nos. 8237-8308 ; Corporations, 
Vol. XIII., pp. 354-369, Nos. 922-1008. 

(c) Hepreseniai Ion Induced by Party Complaining. 

1069. General rule.] — WHrrECiiuRCH (George), 
Ltd. r. Cavanagh, No. 1057, ante. 

line. To each of the first two notices 
H. replied by a notice appointing an 
arbitrator, but stating such appoint- 
ment to be expressly vntliout prejudice 
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1069 i. General rule .] — A railway co. 


at dillcrcnt times served H. with 
several notices under Dominion Ry. 
Act, st atiug that portion of land owned 
by him were rc<iuired for the co.’s 
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3 . — JJy reprcscnUilion : Sub-scct, 1 , (^) 

ab(/).] 

1070. person cannot rely by way of 

estoppel on a statement induced by liis own mis- 
representation, or by bis conc'ealincnt of a material 
fact the disclosure of which would have been 
calculated to make his informant hesitate or seek 
for further information before makings the state- 
ment, or where the circumstances would have 
deterred a reasonable man from acting on it. 
Intending ndgees. of a trust fund induced a trustee 
to sign a memorandum tliat he had not received 
any notice of a prior charge, without informing 
him that the particular form of memorandum had 
been submitUal to & was still under the con- 
sideration of his solrs., whose practice was to 
refuse to ad^dso trustees to sign such documents, 
& also, though perhaps unintentionally, gi\’ing 
him the impression that he was signing it with 
their approval. The mtgees. were definitely in- 
formed before completion that the solrs. never 
advised tiaistees to sign the particular fonn" of 
memorandum. Some time after completion it 
was discovered that the trustee had recidved & 
forgotten a notice of a prior charge Held : the 
mlg(H\s. could not rely on the imunorandum by 
wav of estoppel. — 1 ’orter r. Moore, [1001] 2 Cli. 
307 ; 73 1.. J. Oh. 723 ; 91 L. T» 484 ; 52 W. R. 
019 ; 48 Sol. .To. 573. 

Annotation : — Refd. Boey v. L. & N. W. Ily., [1919] 1 K. B. 

62 ;i. 

1071. Forged transfer— No estoppel in favour of 
transferee against company.]— (1) C. owned stock 
in a CO. His clerk, P., contracted to sell stock in 
the CO. to S., who was the nominee of B. In order 
to carry out the contract, P. forged a transfer 
from (J. to S., which was left by y. at the oftice of 
tlu^ CO. for registration. The co. sent a letter to 
CJ. inquiring whether the transfer was correct ; as 
they rec(?ived no answer from hhn, they registered 
f h(! transfer. B. borrowed money from a bank, & 
by way of security for tlie loan the stock was 


transferred by S. at the request of B. to I. as 
trustee for tlie bank, & the co. registered I. as 
owner & issued a certificate accordingly. The 
money borrowed by B. was afterwards repaid by 
him to the bank, & the stock was held by 1. as a 
bare trustee ff)r B. The forgery was discovered, 
& the co. then refused to acknowledge 1. as the 
holder of the stock. In an action brought by B. & 
I, to compel the co. to recognise their title : — • 
Held : although I., as trustee for the bank, might 
have acquired a good title by estoppel against the 
CO., yet that title ceased when the loan by the 
bank was paid olX ; & no estoppel existed in favour 
of B. against the co. ; for B. in contracting, 
through S., to buy the stock belonging to C. had 
acted on the faith of the forged transfer, & liad 
not relied upon any act of the co., by sending 
the forged transfer to the co. had induced them to 
recognise his nominee as the holder ; <fc the action 
would not lie. 

(2) Effect & extent of estoppel discussed {see 
No. 1113, ?)e.s0. -SIMM V. Anglo-Amp]RI(^an 

Telegraph Co., Anglo-American Telegraph 
C o. V. Spurring (1879), 5 Q. B. I). 188 ; 19 

I.. .T. Q. B. 392 ; 42 L. T. 37 ; 14 J. P. 280 ; 28 
W. R. 290, C. A. 

Annotations : — As to (1) Expld. & Distd. BalUi.s CoiiHolidatod 
Co. V. Tomkinson, llK9;i] A. C. 396; Font or v. Tyno 
I’outoon & Dry Docka Co. & Itenwick (189.3), 6.3 L. J. Q. B. 
50; Dixon v, Kenriaway, [1900] 1 Ch. 83.3. Consd. 
SliciBeld CoiTJn. v. Barolay, [1905] A. C. .392. Refd. 
Bank of England v. Cutler, [1908] 2 K. B. 208 ; Platt v. 
Bowe (Tradhuf a« Chapman Howe) 6c Mitchell (1909), 
26 T. D. 11. 49. As to (2) Refd. Dixon v, Keimaway, 
[1900] 1 Ch. 833 : Kubon v. Gmit Fingull Conyolidaied, 
[1904] 1 K. B. 650. Generally, Mentd. Kingston-npou- 
Hull Corpn. v. Harding, [1892] 2 Q. B. 494 ; Smith v, 
Reynolds (1892), 66 L. T. 808. 

.]— >SY'c, gcyicralhjy (-OMIWNIES, Vol. IV., 

pp. 389, 390. 

Whether actionable.] — Sec Misrepresentation 
& Fr.au D. 

(/) Reprcsenlaiiotus Itdcnded io he Acted wi, 

1072. Representation must be or appear to be 


to his right to insist that the co. 
had no right to take any part of 
his land, 'i’o co. served successive 
notices of dcsistment from all their 
tliret! iiotiws, A' H. gave notice that 
he (»i)jected to the third notice of 
desistmcul, A' claimed that the co. 
had no riglit to desist from their third 
notice of expropriation : — Jlvld : aft-er 
the CO. hud acted ujion his cxpressca 
intention, 6c ahaiidoned the notice to 
■vvhicli he oljjccted, it was too late for 
him to endeavour (o insist upon its 
validity .- — lie Hooi’kr & I'diip; ic 
Huuox Ry. (.;o. (1888), 12 P. R. 408.- 


1069 ii. — - -.] — The owner of a four- 
jvlieeled vchiide used for purposes of 
of which a licence, fee 
of £‘w was payable under certain 
nuimcipal regulations, rt‘Tiresent(;d to 
the municipal authoril.ies that the 
Vehicle was used for private pnryiosc'i- 
only, thereby indueing th(' oceeptanec 
of a payment of a lieeiiee fee of ton 
shillingH. Upon diseiivc ry of tlie trm 
position, action was brought for tlit 
balance of Hi lo.s. the 

aoceptanco of tlio pajnnent of ter 
sidllliigH 'w UH duo (,o a mLsnndi'rstandinc 
arising from the represenlritions made 
by the owner, the miinieipality wai 
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1072 1. Representation must be o 
appear to he rntended to be acted oa.]- 
N , being indebted to pltf., gave hir 
a horse to be sold towards the sath 


faction of the debt. Pltf. swapped tho 
horse with one H. for a colt, Inrorme'd 
N. of the trade, flx(;d tlii> value of the 
colt at $5.40 more than the debt, 
paid this amount m a creditor of N., 
ill dual settlement. II. afterwards 
became dlssatistled with the trade, 
insisted on pltf. giving back the colt, 
6c applied to M., an attonicy, who 
wrote pltf. Pltf. called on the attorney, 
6c acconling to the evidence of the 
attorney, ileclared to iiim that tho 
horse was N.’s. According to pltf.’s 
evidence, not contradicted, he stated 
to him the aiTangement betw'cen 
himself & N. in reference to the liorse, 
as above set out. On the same daJ^ 
6c previous to the interview, M., acting 
as attorney of other parties, liad 
entered up a judgment against N., & 
the judge of the county ct. found that 
tho attorney had, on the faith of pltf.’s 
Htatements that the horse was nob his, 
hut N.’s caused deft., the sheriff, to 
levy ou it in pltf.’s posseH=:loii, & that 
pltf. had uhstkiued from looking after 
other proiMTty of N., who was a mere 
trauHiciit employee. Before any ex- 
j)eases had been incuiTCfi in keeping 
tho horse, 6c before the sale, pltf. 
notided tho sheriff that the liorse was 
his: — Held: pltf. was not estopped 
from setting his ownorsliip of the 
horse. The representation wjis not 
made with the intention that tho 
execution creditor or the sheriff should 
act on it by Hfdzing tho horse, & it 
could rutl be reasonahly infmred t.hat 
such w’iiH the intention. — McKay v 
Bonnlit (1881 ), 2 R. & U. 96. —CAN. 

1072 ii. - Tn order to croat,e 

an estoppel by conduct the repre- 
seulutioii must be made with the 


intention that another party should 
act upon it, iA'. he must have been 
induced to do so. - Ah 'M an rs e. 
BnAKKNKY (1885), 25 N. B. U. 216.— 

CAN. 

1072 iii. .] ■ A co. was csto]»peil 

from availing itself of the beiiellt of 
a condition which it led the iiiHuretl to 
believe need not he com})lied with.— - 
MAUOKSON V. COMMKnciAL UNION AH- 
RUKANC’E (ki.. Ltd. (1898), 31 N. .S. U. 
337 ; revsd. 29 8. C. R. 601.— CAN. 

1072 iv. .] — Bkow'nt. Laurence 

(1901), 40 N. S. R. 370. — CAN. 

1072 V. .]— A clerk (d one of tho 

deparlmeiits of Dominion Govt, forged 
several ehcfiues upon the bae-k account 
kept by the department w'ith tlefts., 
& deposited tho forged checiuos to his 
own credit with other banks, third 
parties. Tho cheques went through 
the clearing bouse, 6c were jiaid by 
dofts. ’J’ho forgeries were not dis- 
covered for some mouths ; tho clerk 
who executed them was tho person 
intrusted with the duty of checking 
the hank account & examining tho 
pass-book. In an aotioa on behalf 
of tho Crown te recover tho amount of 
tho forged cheques, which had been 
charged by dofts. against the depart- 
ment’s accounts, dofts. contended that 
the right to recover was barred by tho 
omission or neglect by officers of tho 
Govt, of duties which the ordinary 
cusl/omer owes to his bank : — Held : 
tho third party l>ankB were justillod 
in assuming that deft, bank could best 
determine whether tho slgnatmos were 
genuine or not, & it was a fair inference 
that deft, bank would know from bank 
usage that tho third party hanks would 
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intended to be acted on.] — P keeman v. Cooke, No. 

1019, ante. 

1073. .] — [There is no] ground for saying 

that deft, is estopped by his own representations 
which were not made with any intention that they 
should be acted upon or with any view to deceive 
pltf. {per Our.)- — Nicholson v. Harrison (1850), 
27 L. T. O. S. 50 ; 4 W. li. 459. 

1074. ■ — — .] — '\Vlien a jiarty has ])ractised a 
deception with a view to a particular end, which 
has been attained by it, he cannot be allowed to 
deny its materiality. The onits probandi that the 
end was not so attained lies on the party who used 
the deception. — Smith v. Kay (1859), 7 II. Jj. Cas. 
750 ; 30 L. J. Oh. 46 ; 11 E. 11. 299, H. L. ; ajfg. 
S. 0. sub nom. Kay v. Smith (1850), 21 Heav. 522. 

A nm)tatio7i8 : — Apld. Gordon V. Street, [18991 2 Q. B. 641. 

Befd. King v. Anderson (1874), 23 W. 11. 196. Mentd. 

Aylosford -y. Morris (1873), 8 Ch. App. 484. 

1075. - .] — Carr v. London & North 

Western IIy. Co., No. 1020, ante. 

1076. .] — Seton V. Lafone, No. 11, aide. 

1077. .] — If a ijatcntec sells the patented 

article & the purchaser uses it he does not infringe, 
because the law implies a licence by the patentee 
to the purchaser to sell or deal with the article as 
he pleases, urihjss at the time of the purchase the 
patentee imposed a condition. If a purchaser 
buys from a licensee to whose licence the patentee 
has attached conditions, nothing turns, so far as 
licence as distinguished from estoppel is con- 
cerned, on the question whether the purchaser 
knew of the conditions or not. If a j^erson inno- 
cently uses a patented invention, not knowing 
that there is a patent, he is none the less an in- 
fringer ; & if he buys from a li(;ensee not knowing 
that there are limits to the licence, he is equally an 
infringer. In this case, however, the patentee 
may be estopped from suing in certain circum- 
stances, as, for instance, if he has acted in such a 
way as to lead the purchaser to .supi)OHe that tlic 
licence is not limited. — Badische Anilin Und 
Soda Eabrik v, Isler, [190G] 2 Ch. 443 ; 75 
L. .T. Ch. 749 ; 95 L. T. 273 ; 22 T. L. R. 710, C. A. 


1078. .] — ^Applt.’s deceased father was the 

owner of property in respect of which the resp. 
council served a notice under Public Health Act, 
1875 (c. 55), requiring “ the exors.” of deceased 
to sewer & pave the road on which the property 
abutted. The notice was received by applt., who, 
at an interview with resps.’ clerk, repudiated 
liability solely on the ground that by virtue of a 
deed which had been made between his father & 
an adjoining proprietor the latter had agreed to 
keep the road in good repair. Correspondence 
passed between applt. & resps. on the subject, 
rcsiJS.’ letters being addressed to “ the exors.,” or 
to “ the trustees,” of applt. ’s father, &; applt. in 
one of his letters in reply described himself as 
trustee of his father’s will. Applt. was not in 
fact his father’s exor., but resps., believing that 
he was, carried out the sewering & the paving work, 
& took proceedings to recover the cost from applt. 
The justices made an order upon ajiplt. to pay the 
amount, & an appeal from this order was dismissed 
by quarter sessions on the ground that ai)plt. had 
induced resps. to believe, & was estopped from 
denying, that he was liis father’s exor. Quarter 
sessions, however, stated a case for the opinion 
of the Higli Ct., in which there was no finding that 
applt. intended resps. to believe tliat he was his 
father’s exor., or that resps. believed applt. to 
have this intention : — Held : the appeal would 
be allowed & jn the absence of such findings, 
applt. was not estopped from denying that he was 
his father’s exor. — Pierson v . Ai/rRiNciiAM Urban 
Council (1917), 8b L. .T. K. B. 9G9 ; 116 L. T. 
314 ; 81 J. P. 149 ; 15 L. G. R. 228, D. C. 

1079. .] — A receiving order having been 

made against the debtor, his debts were paid in 
full with certain exceptions which included one 
due to K. &. one due to B. K. held a mtgo. as 
security, & tlie debtor, having made an application 
to rescind the receiving order, asked K.’s solr. to 
write a letter saying that K. was satisfied with the 
security. K.’s solr. replied declining to say so 
but adding that K. did not seek to prove against 
the estate for any possible deficiency. Eventually 


rely on such knovvlodffo & take, the fact 
of payment by deft, bank as oquivalotit 
to a representation that the cho<iucH 
wcixj genuine, & would bo likely to act 
upon it. Deft, bank might, therelore, 
properly ho hold liable on tho fyrouiul of 
<58toppel. — 11. V. Bank or Montreal 
(1906), 11 O. L. 11. re.):') ; 7 O. W. H. 638 ; 
affd. 38 S. C. R. 2r)8.— CAN. 

1072 vi. .] — In an action for tho 

recovery of title deeds in the possession 
of deft., upon which iio claimed a lion, 
the Judprnumt at tho trial in favour of 
deft., was reversed, & judgment ordered 
to be entered for pltfs. Deft, alleged 
that title deeds were deposited with 
him hy .1. to securo tho performance 
by J. of a c(u-taiu a^’eement between 
them. J. had applied to P., pltf.’s 
assignor, for a loan of $1,000, & it was 
arranged between J., 1*., 8c deft., 
that P. should bo given a mtgo. upon 
tho property covered hy the title deeds 
to securo tho loan, 8c that that mt.go. 
should bo a first charge upon the 
land: — Held: doft.'s own evidonoo 
showod that ho led P. to boliovo that 
ho would he safe in lending tho money 
to J. ; 8c doft. was, therefore, estopped 
from sotting up any right which would 
cut out tlio mtge. taken hy 1’. to secure 
repayment of the loan ; 8c thero was 
never any agreoinont holwoon J. 8c 
i.ho doft. that tho latter should have 
u lien. — Store y v . Gallaoiiku (1911), 
10 W. L. 11. 220.--CAN. 

1072 vii. arepi-csenta- 

tlon made by idlf. that bis father was 
l.he owner of crop did not estop ultf. 
from assorting that tho grain seized 


was his, because it did not appear that 
tl\e representation had anything to 
do with inducing tho soizui'e.— 
VOUBDEN V. HoCI’ER (1911), 16 

W. Ij. R. 291 ; 4 Sa«k. ij. R. 11.— CAN. 

-. ] - -Pitfs. purchased 


1072 viii. - ., , 

!i'om P. all the morchaiitablo timber 8c 
I'cos growing upon laud described with 
;ho right for pltts,, their servants, etc., 

^o enter for tho purpose of cutting 
lown 8c removing the same. Pltfs. 
)a their part agreed to out 8c remove 
.he timber 8c trees within tho period 
A four year's from tho date of the 
igro(urumt. A dispute arose as to 
left.’s ownership of a portion of the 
[and inclmled in tho agreement 8c 
Bin action for trespass was br9ught 
against pltfs. hy the person claiming 
ownership of tho disputoii portion, 
pendhig tho settlement of which pltfs. 
wore told by P. that their operations 
would have to cease. Tho action was 
dotuiTuined in favour of F. 8c the period 
of four years mentioned in tho agree- 
ment having expired pltfs. claimed an 
oxlcusion of time Sc this being refused 
l)rouglit their action against the exor. of 
p. to enforce such extension '.—Held : 
pltfs. having boon led by the conduct 
8c words of dccoasod to beliovo that 
ho would not insist upon his strict 
right s under the contract, with reference 
to the time limit for completion of tiieir 
operations, a case was made out for tho 
equitable interference of tho ct.— 
TnoMpaoN v, Johnson (1919), 52 

N. 8. R. 317 ; 50 D. L. R. 361.- CAN. 

1072 ix. .] — A lumhor property 

was conveyed to tho person under whom 


defts. olaimerl as security for advances 
made to luiable pltf. to (jomplelo tho 
purchaHC of llio pro[)efty, upon which 
a balauc.e remained due, 8c to carry on 
lumbering operations. It appeared 
that pltf. had fully paid off 8c discharged 
all advances made on his account, 8c 
ho claimed a recoriv(?yance of the 
proijerty which was resisted by defts., 
who claimed that they were entitled 
to hold tho property until the lumbering 
operations had been fully completed. 
The written agreement was somewhat 
uncertain as to this, but jiltf. alleged, 
& tho trial judge found, that, hefoi-e 
tho agroonumt was executed, pltf. was 
assured by tho party by whom the 
advances wore made that tho meaning 
& intention of the agr'oomeut was that 
defts. should hold tho lumber on the 
property until they wore paid their 
advances with interest. It also 
appoart'.d from tho ovidenco that pltf. 
was a man of limited education, whilo 
the person by whom the advances 
were made had tho agreement drawn 
up hy his o\vn solr., & that pltf. relied 
upon tho assurance given him as to its 
meaning: — Held: (1) defts. were 

bound by the representation mado 8c 
pltf. was entitled to the reconveyance 
claimed; (2) a representation mado 
under tho circumstances stated would 
estop tho person making it, 8c. thoso 
claiming under him, from setting up 
the contention that the meaning of the 
agreement differed from the rep re - 
sentivtlon mado at tho time it was 
entered into. — Black u. McKican 8c 
(X)., Ltd. (1921), 54 N. 8. j 

D. L. R. 160 ; affd- 62 S. C. R. 290 .-CAN. 
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Sect, 3.- 


]iy representation: Sub-sect. 1, B, (/) 


the debtor was adjudicated bkpt. Afterwards the 
debt due to K. was assigned to R., & later the 
debtor arranged for his mother’s exors., of whom 
he was one, tx) buy all outstanding debts except 
those duo to R. A: to B. Subsequently a proof 
was put in by R. : — Held : R., who was in no 
better position than K., was estopped from putting 
in the proof. — li€ Wickham (1917), 31 T. L. R. 
158; [11)17J H. B. R. 272. 

1080. .] — To create an estoppel in pais by 

reason of a representation made negligently, the 
representation must be such as is calculated to 
make the person to whom the representation is 
made believe in a certain state of facts, he, in 
consequence thereof, must act under the strength 
of that belief. A consignor delivered to the pltf. 
I'aih^'ay cos. fourteen drums of carbolic acid to be 
delivered to a consignee but, by mistake of the 
railway cos. & their representation made negli- 
gently to deft, that the drums were a consignment 
of creosote deliv^ered to them for consignment to 
deft., such delivery in fact having been made, the 
drums w('re delivered to & accepted by deft., who 
used six of them before the mistake w’as discovered. 
The consignee claimed the value of the six drums 
of carbolic acid from the cos., who paid him, &. the 
cos. A the consignee then sued deft, in the county 
ct. for the amount so paid either as money paid 
to the use of deft, or as damages for the conversion 
of tlie drums. Deft, contended that pltfs. were 
estopped by the representation, ^ the county ct. 
gave judgment for deft, finding as a fact that he 
had not been negligent in receiving the drums, & 
holding that in con.sequence there was no wrongful 
conversion. On appeal : — Held : pltfs. were not 
estopped by the representation, deft, having con- 
tributed to the mistake by his negligence. — 
Lancashire A Yorkshire Ry. Co., London & 
North Western Ry. Co. A Graeser, Ltd. v. 
IVIacNjcoll (1018), 88 L. J. K. B. 001 ; 118 L. T. 
590 ; 31 T. L. K. 280 ; 02 8ol. Jo. 305, D. C. 

1081. .] — Pltfs. sold certain goods to P., 

who paid pltfs. the juice A then resold the goods 
to defts. at a small jirolit, A received from defts. 
a cheque in payment. The goods were delivered 
by j)ltfs. to P. A by P. to defts., A defts. two days 
after paying P. for tlie goods, rejected them. 


P. passed on the rejection to pltfs., who accepted 
the rejection. Meanwhile, defts. had issued a writ 
against P. claiming the return of the money which 
they had paid P. tor the goods. P. gave defts.’ 
solrs. two cheques, one for the amount claimed A 
one for the costs, A obtained from the solrs. a 
letter addressed to defts., stating that they had 
received the cheques from P. A asking that the 
goods be delivered to him. P. handed this 
document to jdtfs. A they repaid to him the price 
of the goods j^lus a sum for the costs of the writ. 
One of the cheques given by P. to defts.’ solrs. 
was dishonoured, A shoitly afterwards a receiving 
order was made against P. Defts. claimed a lien 
on the goods, or the right to retain them until 
they had been rejiaid the price paid by them to P. 
for the goods : — Held : on the rejection of the 
goods by the buyers A the acceptance of that 
rejection by the sellers, the property in the goods 
revested in the sellers, who were entitled to main- 
tain an action against defts. for conversion. 

I also think, without basing my judgment on the 
point, that jiltfs. would be entitled to succeed on 
an estoppel, as tlie document [which was given by 
defts.’ solrs. to 1*.] was given to P. with the in- 
tention tliat lie should act on it A get his money 
back from pltfs. Pltfs. jiaid money on the faith 
of that document, A would be entitled to recover 
back from defts. the money so jiaid (Shearman, J .). 
— Lyo.ns (.L L.) a Co. v. May A Baker, Ltd., 
[1923] 1 K. B. 385 ; 92 L. J. K. B. 075 ; 129 L. T. 
413. 

Negligent representation.] — See Nos. 11, 1080, 
aide. 

Representation acted on.] -See Sub-sect. 1, B. 
(17), post. 

Whether actionable.] — Sec Misrepresentation 
A Fraud. 


{(j) Ueprescidations Acted on. 
i. In General. 

1082. Representation must have been acted on.] 

— rREP:MAN V. Cooke, No. 1019, ante. 

1083. .] -Cornish v. Abington, No. 1031, 

ante. 

1084. — - By person to whom made.]- -A 

pemon who is not a jiartncr, as between the jiro- 
prietor A himself, is not so towards third jiarlies, 
although the latter may have been told by the 


PART VI. SECT. 3, SUB-SECT. 1.— 
B. (g) i. 

1082 i. lt( presentation must have been 
acted 071 .] — .Some of pltf.’s goods 
navmg been seized & sold along with 
those of bis wife Uiider a dislrt'ss 
warrant issued by the deft. 11. to his 
co-deft., for the ])nri)use of levying 
an amount due by the wife for rent 
of certain premises, from which, before 
the heizure, all t-he goods had been 
removed witli the frandiilcnt intention 
of evading payment of the rent, pltf. 

for damages. 
When the bailiff made the seizure pltf. 
forbade him to do so, but be did not 

tint Y in/orm H, or the bailiff 

bn ‘]laimed some of the goods to 
1 0 nis , A aft(;r tUo seizure his attorney 
wrotii sovera J(dters to H., demanding 
that the goods be given up, & referring 
to them as belonging to pltf.’s wife 
y/em ; didts. bad failed to iirovo that 
they had boon induced to do anything 


11 . 


,, — . -^vendor of lam] wlio 

wilfully misstates the position of the 

leads the 

puichaser to bolicvc that lie is acquiring 


a strip not included in the deed, ii 
stopped from afterwards claiming suet 
strip as his own propeiTy.- — ZwiCKEi 
r. Feimjel (180y), 2b 8. O. It. 51(1.— 

CAN. 

1082 iii. .] — A iiolicy lioldtT ir 

deft. CO. was induced to refram froii 
making payment of a premium noU 
l)y tho reiu'csentatiou of deft.’s super 
intendent that tho jioliey was void 01 . 
accoimt of tho inclusion, contrary to tin 
rules of the co., of an unpaid balance 
of a previous premium in tho note thar 
current. There was no ground foi 
the ivprescutation, as no such ruk 
Was indoised upon or referred to ii: 
Uie policy. In an action by beno 
liciary to recover amount of tho policy ; 
-—Jleld : tho representation made bj 
doft.’s superintendent was caleulatod 
to have the effect of loading a reason' 
able A prudent man not to fiuy the 
prernimn, A the roin'csontation haviufi 
been believed A acted upon, all the 
elements of estoppel were present, & 
pltf. was entitled to recover. — J ^akkep 
r. (Japitae IjIfk Insukanc’e Co. (1915), 
48 N. S. It. 404 ; 51 S. 0. It. 4(12 —CAN, 

1082 iv. ,] — Where a son had 

represented that tho hiba gave a right 
to his mother to mtge. : — Held: 
neither lie nor hia representative ir 
estate could bo allowed to deny tbt 


truth of tlda representation, in- 
tentionally mado on his part, which 
also had been acted on by tho nitgee. ; 
A it made no dlffcnmce that the son 
had not had a fraudulent intention. — 
Sauat Ciiuxder Dey V. Gopae 
Chundku IjAIIa (1892), I. L. It. 20 
Calc. 296 ; L. It. 19 lud. App. 203. 
IND. 

1082 V. .] — To create an e.stoppel 

It is not sufflcleut to say that it may 
well bo doubted whether pltf. would 
liave acted in the way ho did but for 
tho way iu w'ldch defts. had acted. 
It must be found that pltf. would not 
have acted as ho did. It must bo 
found that defts. by tho “ declaration, 
act or omission Intentionally caused 
or pennitted another person to boliovo 
a tidng to bo true A to act upon such 
belief.”— NaRSINGP as V. ItAIIlMANDIIAI 

(1904), I. L. K. 28 Horn. 440.— IND. 

1082 vi, . ] — To found an estoppel 

tlicro must bo a rei)rosentatlon by word 
or conduct on tlie part of tho person 
against wdiom tlio estoppel is sought 
to bo raised that a certain state of 
facts existed which did not exist ; 
A tliat the person claiming tho benefit 
of the estoppel acted on the face of that 
roproBontation. — Die Hakt v. De Jonqu 
(1003), T. S. 200.— S. AF. 
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proprietor that he is» Sa although ho may have 
performed what are ordinarily the functions of a 
partner, & may have told others that he is one, 
they not having communicated the same to the 
person who seeks to make him responsible. — 
Edmundson V, Thompson Blakey (18G1), 2 
F. & F. 600 ; 31 L. J. Ex. 207 ; svb nom. Edman- 
SON V, Thompson & Blakey, 5 L. T. 428 ; 8 Jur. 
N. S. 235. 

1085. .] — Carr v. London & North 

Western By. Co., No. 1020, ante. 

1086. .] — In an action to recover penalties 

against deft, for having contrary to the Queens- 
land Constitution Acts of 1867 sat in the Legislative 
Assembly as a member thereof & voted therein ; 
it appeared that M. & Co. had in 1878 “ for <te on 
behalf of the owners of the ship S.” but contrary 
to the express direction of deft., one of such owners, 
concluded a charterparty with the local Govt. ; 
that such charterparty was made in pursuance of 
an agreement between M. & Co. <fc the Govt, to 
supply ships of a particular description to carry 
emigrants which agreement did not provide for 
any privity of contract between the owners of 
such ships & the Govt. ; that M. & Co. were the 
general agents of deft, to charter ships in which 
he held shares & that one of the firm was registered 
as managing owner of tlie S. & that it was neither 
alleged nor proved that the Govt, ever knew that 
M. & Co. or any member of that firm had general 
authority to bind deft. & had acted upon the belief 
that such general authority continued unrestricted : 
• — Held : under such circumstances the Govt, 
could not have held deft, bound to them, &, conse- 
quently, he was not disqualified under the Act. 

Qu. : whether in the absence of any notice to 
the Govt, of such special restriction, the general 
authority of the agent if known to the Govt, 
would have sufficed to bind deft, so as to dis- 
qualify him under the Act. 

There is no evidence that the Govt, or their 
agent ever knew that the firm or any individual 
of it had general authority to bind deft,, & acted 
upon the belief that such general authority con- 
tinued unrestricted. It is not, therefore, shown 
that the circumstances were such that the Govt, 
could have held deft, bound to them (Lord 
Blackburn). — Miles v. McIlwraith (1883), 8 
App. Gas. 120 ; 52 L. J. P. C. 17 ; 48 L. T. 089 ; 
31 W. R. 591, P. 0. 

1087. .] — Cropper v. Smith, No. 902, ante. 

1088. Representation made under mistake.] 

— Wliere a person’s acts or declarations induce 
another to act in a particular way, he will be bound 
by the consequences if injurious to that other, 
though he may himself have been under a mistake, 
& may have had no intention to mislead or deceive. 
— Sarat Chunder Dry v. Gopal Chunder Lala 
(1892), 50 J. P. 741 ; 8 T. L. R. 732, P. G. 

1089. Notwithstanding other inducements.] 

— Oliver v. Bank op England, No. 7, ante. 

1090. .] — There could be no estoppel where 

the truth was known to both parties (per Cur.). — 
Mohori Bibee v. Dharmodas Ghose (1903), 19 
T. L. R. 295, P. C. 

Annotation: — Reid. Leslie v. Shoill, [19141 3 K. B. 607. 

1091. .] — Re Lewis, Lewis v. Lewis, No. 

1058, ante. 

1092. .] — Lefts, sold oil to certain mer- 
chants. The merchants sold a portion of this oil 
to pltfs., giving them delivery orders addressed to 
defts. & directing the latter to deliver to pltfs. or 
their order “ ex our contract.” Pltfs. presented 
these orders to defts., who either sent word that 
they were in order, or retained them without com- 


ment, & in either case entered in their books the 
names of pltfs. While the merchants were 
punctual in their payments to defts. the latter 
regularly delivered oil on these orders to pltfs. or 
their sub-purchasers. The merchants fell into 
arrear with their payments, & defts., claiming to 
exercise their right of lien as unpaid sellers, refused 
to make any further deliveries against the 
merchants’ delivery orders. Pltfs. claimed a 
declaration that they were entitled to delivery of 
the goods undelivered & to damages for non- 
delivery. They based this claim on the ground 
{inter alia) that defts. were estopped from denying 
that they had in their hands oil to answer the 
delivery orders, having made representations to 
that clTect, on the faith of which pltfs. puiqiorted 
to have altered their position by making advances 
to the merchants & by purchasing from them oil 
which pltfs. had subsequently sold to sub-pur- 
chasers, to whom therefore they were liable to 
make deliveries or to pay damages : — Held : 
pltfs. had failed to prove facts necessary or suffi- 
cient to establish a case of estoppel, as the evidence 
showed that pltfs. regularly made the advances 
or purchases before making any inquiries as to 
whether the delivery orders would be executed, 
& had not, therefore, altered their position on the 
faith of any answers to such inquiries. — Mordaunt 
Brothers v. British Oil & Gake Mills, Ltd., 
[1910] 2 K. B. 502 ; 79 L. J. K. B. 907 ; 103 L. T. 
217 ; 54 Sol. Jo. 054 ; 15 Gom. Gas. 285. 
Annotation : — Refd. I’oulton v. Anglo-American Oil Co. 

(1910), 27 T. L. R. 38. 

1093 . .] — MacFisherie9,I.td. v. Harrison, 

No. 1038, ajite. 

To prejudice of representee .] — See Sub- 
sect. 1, B. (j7) ii., post. 

1094 . Duration of representation— Notice to 
representee of true facts.] — The sheriff having a 
writ commanding him to arrest A., took B., who 
representod herself to be the person named in the 
writ ; — Held : though B. might be estopped by 
her misrepresentation from suing the sheriff for 
the original taking, ho could not justify detaining 
her after he had notice that she was not the real 
party. — Dunston Paterson (1857), 2 G. B. N. S. 
495 ; 20 L. J. G. P. 267 ; 29 L. T. O. S. 199 ; 22 
J. P. 23 ; 3 Jur. N. S. 982 ; 140 E. R. 509. 

1095 . Power of representor to withdraw 

representation.] — By a deed of settlement of 
Aug, 7, 1832, a farm was conveyed to A. for life, 
subject to a term of 1,000 years, with power to 
lease for three lives, with a remainder over which 
ultimately became vested in B. & G. The term 
of 1,000 years was created for the securing a sum 
of £3,000, & was at the time of such settlement 
vested in two trustees, one of whom was A., the 
tenant for life. In exercise of the leasing power, 

A. granted a lease of the farm for three lives, under 
which lease pltf. became tenant, subject to the 
rent thereby reserved, & which rent was paid by 
pltf. to B. & G., or to R. & D., their attorneys, 
upon their coming into possession of the property. 
Subsequently, R. & D., as the attorneys for B. & C., 
wrote to pltf. stating that the legal estate under 
the terra for 1,000 years was in J., & directing him 
to pay the rent to J. ; &, in consequence of that 
communication, pltf. allowed J. to recover judg- 
ment against him in an action for rent imder the 
lease, B. &; G. afterwards distrained for rent as 
due to them ; whereupon pltf. brought replevin, 
& a case was stated by the county ct. judge for 
the opinion of this ct. : — Held: as the terra of 
1 ,000 years had, as to one moiety, merged in A. & 

B. , & G. had therefore a right to distrain for a 
moiety of the rent, the effect of the representation 
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S^ecl. 3.— 7??/ rfpresnHation : S iih-sect. i, ti.] 

by K. & D. would not estop B. & O. fix)m recover- 
ing rent wliicli pltf. had not paid in consequence 
of such reprcscntalion, or had not made himself 
liabh‘ to pay urulcr tlic judgment obtained against 
him by .J. 

Qn. : wlu'tluT tlie representation by II. & D. 
was binding on B. A: C. as an estoppel, they being 
married women consequently incapable of 
appointing attorneys. 

There is nothing to prevent the party who made 
the representation from afterwards saying, “ I 
was mistaken in the representation I made to you 
& so far as you have not yet acted upon the faith 
of it I letract it & require you to act as if the repre- 
sentation had ne\er been made (Williams, J.). — 
White r. Greenish (1801), 11 C. B. N. S. 209; 
8 Jur. N. S, t)(j3 ; 142 E. R. 770 ; sub nom. 

Greenish v. White:, 31 L. J. C. P. 93. 

Annotation : — Befd. Batoman v. Faber, [1898] 1 Ch. 144. 

Whether actionable.] — See Misrepresentation 
A: Fraud. 

ii. To Prejudice of Representee. 

1096. Representee must have been prejudiced.] 

— (1) A bkpt. who assists in the sale of his own 


goods under the commission, for the purpose of 
protecting his projicrty & seeing that it is sold to 
the best advantage, is not thereby estopped from 
disputing the validity of the commission. 

(2) Neither is he so estopped by giving notice 
to his lessors of a farm that he is a bkpt. & is willing 
to deliver up the lease, which they accept, his 
assignees not being parties or privies to the trans- 
action. 

(3) The express admission of a party to the suit, 
or an admission implied from his conduct, is 
evidence, &; strong evidence, against him ; but he 
is at liberty to show that any such admission was 
misunderstood or untrue, & he is not estopped or 
concluded by it, unless it has had the effect of 
altering the condition of some third person ; where 
it has such an effect, the party is estopped from 
disputing its truth as against that person, &. those 
claiming under him, & that transaction, but as 
against strangers he is not so estopped. 

(4) It is a well-established rule of law, that 
estoppels bind parties & privies only, not strangers. 
— Heane i;. Rogers (1829), 9 B. & C. 677 ; 4 
Man. & Ry. K. B. 480 ; 7 L. J. O. S. K. B. 285 ; 
109 E. R. 215. 

AnnotationH: — As to (3) Consd. Londesborough’s Case 
(1854), 4 Do G. M. 6c tJ. 411. Apld. Newtou r. Liddiard 
(1848), 12 (^. B. 925. Retd. Stratford & Moreton Hy. v. 


PART VI. SECT. 3. SUB-SECT. 1.— 
B. (g) ii. 

1096 i. Representee must have been 
prej'o diced .] — On the evidence : — Held : 
at the time when a certain certtfleato 
was Lnv('n by A. he Iiad refused to act 
any longer as, & liad therefore ceased 
to be, arcliiteet, & ns pltf. had iiot 
acted to his prejudice on the faith of 
the e(-‘itificate, deft, was not estopped 
from asserting A. liad ceased to be 
architect. — Hoakko. McCarthy (1910), 
22 C. L. 11. 290.— AUS. 


1096 ii. — --.k -In an action upon a 
policy of fire insurance defts. raised 
the defence that pltf. had not o^iplled 
with a condition of the policy requiring 
a claim to b(! made witlim a certain 
time after the happening of the loss 
& providing tiiat, iujIcss that was done, 
no amount should be i)ayablo under 
the policy. Pltf, pleaded to tliis 
defence waiver & estoppel. The jury 
found that defts. had represented to 
pltf. that tliey did not intend to rely 
upon the fact t hat the claim was made 
too late: — Held: from defts.’ cou- 
dnet at the trial it sliould he taken that 
they did not contest with reference to 
the plea of estoi)pel tlio questiou 
whether pltf. had been indneed by the 
representation to act upon it & had 
altered his position to his prejudice, & 
therefore, as there was evidence to 
support tlie jury’s finding, the facts 
necessary' to support the plea of 
estoi)])el were established. — k^itAiNE v. 
Colonial Mutual E’ikk I.vsukaxck 
Co., Ltd. (1920), 28 C. L. H. 305. — AUS. 


1096 iii . - . ] — I left. , sued as maker 

of a note hy the indorser liad before 
the IndoLsement admitted his making 
u induced pltf. to take it; 

Held : the subscribing witness need 
not be called, an deft, was estonped. 
Peiuiy V. Lawless (iKiin a ti 


1096 iv. .]— To constitute an 

toppel in pais, there must be a rei 
sentation made with the iuteut 
that it should be acted upon wl 
represtmtation is acted upon 'by 
party to whom it is made, in the be 
that it is true & by whkdi ho is i 
judiced. — (iiiiEiisoN v. Touonto t' 
HTKUCTION Co. (1910), 40 N B K 3 
9 K. L. rt. 535.- -CAN. 

1096 V. The other defts. h( 

diroc(.or8 of deft, co., having indoi 
note 6c induced pltfa. to enter int 
perform the agreement in considerai 
of which the note was given, v 


estopped from disputing the validity 
of tno transaction or setting up that 
deft. CO. liad not power to give tho 
note. — KxEcrn.'EL Furniture Co. v. 
Ideal House Fur.vishers (1910), 19 
Man. L. R. 652.— CAN. 

1096 vi. .] — ^Where one by his 

words or conduct wilfully causes 
another (.o believe the existence of a 
certain stat-e of thln^ra, & induces 
him to act on that belief, so as to alter 
his own previous position, tho former 
is concluded from averring as against 
the latter a different state of things as 
existing at the same time. — Hatfield 
i\ Canadian Pacific Ry. Co. (1911), 
17 W. L. R. 554.— CAN. 

1096 vli, .] — Estoppel is not 

raised by correspondence showing that 
deft. CO. entertained the belief that it 
was liable for work done by pltf. where 
pltf. was in fact employed by another co. 
not assuming to act for or on behalf 
of deft. CO. unless it Is also shown tliat 
pltf. changed his position to Ids pre- 
judice in reliance upon deft, co.’s 
conduct & letters.— Dominion Trans- 
port Co. V. General Supply Co. 
(1914), 26 O. W. R. 837 ; 7 U. W. N. 
55 ; 20 D. L. R. 431.— CAN. 

1096 viii. ■ — — ^.] — -The principle of 
estoppel is applicable only where tho 
one claiming tho benefit of it has been 
induced, by tho conduct of the party' 
against whom estoppel is alleged, to 
alter its position to its detriment. — 
Re Retail Mkrchanth' Absoon., Ltd. 
(1914), 27 W. L. R. 60.— CAN. 

1096 ix. .] — -B. bank being in a 

position to sue S, on certain promissory 
notes yvas requastod to take an assign- 
ment of a mtge. on the assets of S. 
as security & refrain from suing on 
the notes. B. bank thereupon invited 
u report from O. bank as to the 
stability of H. In reply O. bank WTote 
a letter wliich constituted in effect 
a statement tliat S. was solvent, 
though the bank know tliat S. was 
insolvent 6c Iiad already obtained from 
y. an assignment of practically all 
Its assets. The O. bank thou attacked 
the mtge. as a fraudulent preference : — 
Held ; the O. bank was estopped 
from alleging that S. was insolvent at 
the time of the giving of the mtge., 
inasmuch as the B. bank had rolled 
upon the statement contained in tho 
letter referred to & had abstained 
from taking active measures by suing 
upon the notes.— -Bank of Ottawa 


V. Stamco, Ltd. (1915), 8 W. W. R. 
674 ; 22 D. L. R. 629.— CAN. 

1096 X. .] — A representation 

wldoh will estop the represontor from 
afterwards setting up a state of affairs 
different from that represented must 
have been acted upon by tho party 
to whom it was made & in the manner 
intended, & the party to whom it was 
made must tlioreby have al Hired his 

S osition to his prejudice. — Dunn v. 
loosK Jaw City, [1921] 2 W. W. R. 
881 ; 14 Sask. L. R. 445.— CAN. 

1096 xi. .] — Estoppel cannot bo 

Iileaded unless It appears that tho 
party pleading It has suffered injury 
by acting on the representations made. 
— Hurrey V Bank of New South 
Walks (1883), 1 N. Z. L. R. C. A. 115. 
— N.Z. 

1096 xii. . ] — Pltf. in the ct. below 

sued defts., as partners, or us holding 
themselves out as partners, with one 
M. for the goods supplied to M. Tho 
magistrate gave judgment for defts. 
IMtfs. then sued defts. In tho Supreme 
Ct., In tho same capacity, In respect 
of what was practically tho same 
transaction ; &, in tho alternative, 

us having represented to him, pltf., 
that they had put money into M.’s 
business, which would he treated as 
capital & stand between M.’s creditors 
& loss, but which they had, contrary 
to their representations, taken out of 
tho business to pltf.’s loss. At the 
trial pltf. abandoned the allega- 
tion of partnership — Held : the repre- 
sentations made were merely state- 
ments as to M.’s business position, & 
did not amount to a prorafso to pay ; 
in such case. In tho auscnco of fraud, 
there was no liability, except by 
estoppel, even if the roprosentatlous 
were untrue : & even if the repre- 

sentations had amounted to a promise. 
In order to fix defts. with liability It 
must appear that tho goods were 
supplied on the faith of such promise, 
which was inconsistent yvith tne posi- 
tion first taken up by pltf.— Harty 
V. Watoon (1895), 13 N. Z. L. R. 
385.— N.Z. 

1096 xiii. .] — A party was tho 

tenant of premises belonging to bis 
son ; he concurred with his son In 
stating that his rent was £20, & thereby 
Induced an heritable loan to be made 
on the subjects ; — Held ; liable to tho 
heritable creditor, in a subsequent 
action of malls & duties, for a rent of 
that amount, though he alleged the 
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Stratton (1831), 2 B. & Ad. 518 ; Graves v. Key (1832), 

3 B. Sc Ad. 313 ; Ex p. Chambers (1835), 1 Deac. 197 ; 

Pickard v. Sears (1837), 0 Ad. & Kl. 409; Freeman v. 

'’'ooko (1848), 2 Fxch. 654 ; .Jordon v. Money (1854), 5 

B. L. Cas. 185; Simpson v. Accidental Death Insce. 

(1857), 2 C. B. N. S. 257 ; Pichards v. .Johnston (1859), 

4 11. & N. 660 ; Maloney v. I’lnk (1923), 130 L. T. 500. 

yis to (4) Consd. Londesborougirs Case (1854), 4 De G. M. 

Sc. G. 411. Refd. Rickards v. .Johnston (1859), 3 H. & N. 

660. Generally, Mentd. Dickinson v. Valpy (1829), 5 

Man. & By. K. B. 126. 

1097. .] — Certain timber which was de- 
posited in the name o£ A., the importer, in the 
West India Docks, was sold by him to B. B. 
aftei'wards contracted to sell the timber to O., 
who accepted a bill for the amount, B. giving him 
an invoice of the timber, & a delivery order. The 
dock CO. refused to deliver the timber except 
upon an order from A. C. became bkpt. without 
having obtained such an order ; & the bill was 
dishonoured : - Held : there had been no con- 
structive delivery to C. so as to jmt an end to B.’s 
lien on the timber for the price & B. was not 
estopped, by having given a delivery -order from 
disputing the operation of such order as a con- 
structive delivery of the timber. 

The only ground \ipon which pltfs. can rest 
their case is that giving the delivery order by 
deft, acts as a sort of estoppel to deft., that it 
is not c(jmpetcnt to him afterwards to deny its 
validity. If the situation of the parties had been 
altered in consequence, possibly that might have 
been so. But no such alteration took place 
(CoLTMAN, .1 .). — Lackington i\ Atiierton (1844), 
7 Man. & G. d(i0 ; 8 8cott, N. R. 38 ; 13 T.. .T. C. P. 
140 ; 3 J.. T. O. 8. 57 ; 8 Jur. 407 ; 135 E. R. 
151. 

1098. .] — Freeman v. Cooke, No. 1019, 

ante. 

1099. .] — A party to a cause who is proved 

to have made admissions may defeat their effect 
by showing that they were made under a mistake 
of law, provided that no person has been induced 
by them to alter his condition. 

The general doctrine that the party is at liberty 
to prove that his admissions were mistaken or 
untrue, & is not estopped or concluded by them 
unless another person has been induced by them 
to alter his condition, is applicable to mistakes in 
respect of legal liability as well as in respect of 
fact (JjOrd Denman, C.J.). Newton v. Liddiard 
( 1848), 12 Q. B. 925 ; 0 Ry. Can. Cas. 42 ; 18 
L. J. Q. B. 53 ; 12 L. T. O. 8. 213 ; 13 Jur. 255 ; 
110 E. R. 1117. 

1100. .] — Howard v. Hudson, No. 25, 

anic. 

1101. — — .]— To a declaration for not delivering 
certain timber trees bought by pltf. from deft., 
deft, pleaded that pltf. fraudulently felled & 


removed from the land certain other more valuable 
trees not comprised in the contract as pltf. well 
knew, exceeding in number & value the un- 
delivered trees, & fraudulently represented them 
to be, & substituted them for the undelivered 
trees, & had kept & converted them to his own use ; 
— Held : the plea was bad. 

It has been stated that most probably tliis case 
will go inte a ct. of error. I think there is no case 
at all for deft. He relies on a trespass on the part 
of pltf., under x^retence of a sale. There is no 
allegation in the plea, that the contract was res- 
cinded, &> there is no estoppel by standing by, 
because the position of Sir RobeH has not been 
changed. The plea is simply that pltf. fraudu- 
lently pretended that these were the trees pur- 
chased, & cut & carried them away. Sir Robert 
may have, & I hope he will have, adequate redress, 
for jdtf. was a gross trespasser (Jervis, C.J.). 

An estoi^pel in pais admits the truth but stops 
the other side from alleging it (Maule, J.).— Lewis 
V. CuiEroN (1854), 14 C. B. 245 ; 2 0. L. R. 1350 ; 
23 L. J. C. P. 08 ; 22 L. T. O. S. 259 ; IS Jur. 
291 ; 2 W. R. 230 ; 139 E. R. 101. 

Annotation : — Mentd. Wilkin v. Reed (1854), 15 C. B. 192. 

1102. — — .] — The doctrine that a right of 
action once vested can be only devested by a 
release, or by accord k, satisfaction, is exploded, 
k a parol composition agreement is a good answer 
by tile debtor to an action for his original debt by 
a creditor who has agreed. A parol agreement 
between a single creditor tSo his debtor to accept 
a composition is no defence to an action by the 
former. In order that such agreement may be a 
valid defence, the other creditors or some of them 
must join in it with the debtor k with each other. 
At a meeting of deft.’s creditors, his accountant’s 
clerk showed pltf., one of the creditors, a com- 
position agreement, signed by several creditors. 
Pltf. asked if L. had signed, k on being answered 
in the negative, said he would not sign till L. had 
signed. The clerk understood this to mean that 
he promised to sign if L. signed, k procured L.’s 
signature to the paper. Pltf. subsequently refused 
to sign, k brought an action for his whole claim. 
Deft, pleaded a composition agreement : — Held : 
supposing pltf. induced Ij. to sign on the faith of 
a promise to sign if L. would sign, iiltf. was not 
estopped from bringing this action, since deft, had 
not been caused by such promise to alter his 
position. — Boyd v. Hind (1857), 1 11. k N. 938 
20 L. J. Ex. 104 ; 28 L. T. O. S. 358 ; 3 .Jur. N. S. 
500 ; 5 W. R. 301 ; 150 E. R. 1481, Ex. Ch. 
Annotaiions : — ReSd. siater v. Joacs (1873), L. R. 8 Fxch. 

186; Lewis v. Leonard (1880), 5 l^x. D. 165* West 

Yorkshire Darracq Agency v. Coleridge, 119111 2 K. B. 

326. 


E rondscs to be worth less, & to have 
oen let to him for less. — M‘N ivkn 
V. Hunteu (1836), 14 Sh. (Ct. of tiess.) 
685.-45COT. 

1096 xiv. — ■ — •. ] — -Where a co. Issues 
a oertifleato for shares which were not 
paid for, but are represented by such 
oertifloato as fully paid up & such corti- 
fleato comes into the hands of a bond 
fide holder, for or without value, who, 
ignorant of the true facts, takes the 
oortifleato, relying on the representa- 
tion that the shares were fully paid, 
the CO. is thereafter estopped from 
denying against such holder that the 
shares were not paid up, Sc, on liquida- 
tion, he Cannot bo made a contributory 
in respect to tlie same. — He Rose- 
mount Gold Mining Syndicate, Ltd. 
(In Liquidation) (1905), T. H. lOU. — ■ 
S. AF. 

1096 XV. .] — A co. will bo estopped 

from claiming payment for sliarea 
from persons whom the directors, 


acting within the apparent scope of 
their authority, have led into honestly 
buying the shares by representing sucii 
shares to have been fully paid-up ; 
& upon the windlug-up of the co, the 
liquidators will similarly bo estopped. — 
Re RKYNOIJ38’ Vehicle & HiVRNKsa 
Factory, Ltd. (1906), 23 8. C. 703. — 
S. AF. 

1096 xvi. — - — ^.1 — To prove a course of 
dealing which would estop a principal 
from denying an autliority, which, 
in fact, he never conferred on his agent 
& which could not be legally implied 
from the nature of the agency, it is 
not sufficient to show that pltf. may 
possibly have been misled, but pltf, 
must snow that the course of dealing 
was of such a nature that it could 
reasonably have been expected to 
mislead, s: that it did in fact mislead 
him, — Stkachan v. Blaokheakd & 
SON (1910), App. D. 282.— S. AF. 

1096 xvii. .] — Resps. recovered 


judgment on a bill of exchange against 
applts. who were not the drawees 
thereof. On appeal, resps. contended 
that applts. were estopped from setting 
up the defence that they were not the 
drawees becan.so tliey In their plea 
alleged that they undertook to pay 
the bill upon certain conditions : — • 
Held : in the absence of evidence of 

E rejudlce or that resps.’ position had 
con altered through the act of applts., 
a case of estoppel had not been 
established.-— R abkin & Hoffman r. 
National Bank of South Africa, 
Ltd. (1915), C. P. D. 545. — S. AF. 

q. When eMoppel ceases to operate. ^ 
• — -Kstoppel by representation ceases 
to operate as soon as the person to 
whom the representation is made is 
placed in as advantageous a position 
as he would have occupied had such 
representation not been made to him. — 
Db Hbnzy V. Ahlfeld (1890), 9 
N. Z. L. K. 91.— N.Z. 
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Sect 3. — By representation: Snb-scct. 1, B. (g) ii, 

— — Carr v. liONDON & North 
Westprin IIy. Oo., No. 1020, ante. 

^1104-. .]— Whitechurch (George), Ltd. v. 

Cavanagh, No. 1057, ante. 

1105. .] — Farquharson Brothers & Co. 

V. King <fc Co., No. 1021, ayite. 

1106. - — -.] — A solr. was instructed by pltf. to 
investigate the title to & prepare the conveyance 
of property wliicli pltf. had contracted to buy. 
The solr. was himself the owner of adjoining 
property, &. had in fact, encroached & built part 
of his grcenliouse on the property comprised in 
the conA'eyance to pltf., & had acquired a title by 
adverse possession to the encroached land. The 
fact of the cncroacliment was not known either to 
pltf. or to the solr., though the solr. might have 
discovered it by testing the measurements of the 
property on investigating the title. Pltf., who 
had no notion at the time that ho was buying any 
part of the encroached land, subsequently jdis- 
covered the facts & brought an action claiming 
the encroached land as against the solr.’s repre- 
sentatives. On apj)eal i/c/d ; assuming the 
solr.’s conduct to have amounted to a representa- 
tion on which an estoppel could be founded, still 
the action could not be maintained by pltf., since 
lie had in no way acted to his detriment on the 
faith of the alleged representation. 

Tlie neglect, if neglect there be, must be in the 
transaction itself, &- be the proximate cause of the 
leading the party into that mistake (Collins, 
]V1.TI.). — Bell v. Mar.sii, [1903] 1 Ch. 52S ; 72 
L. J. Ch. 860 ; 88 L, T. 005 ; 51 W. Jl. 325 ; 17 
Sol. Jo. 290, C. A. 

1107. .] — Defts. by a proposal of insurance 

requested pltfs., a mutual insurance assocn. 
registered under Companies Acts, to insure defts.’ 
steamship A to enter defts. in the register of 
members of the assocn. The jiroposal was 
accepted, defts. were entered in tlie register of 
members, A a policy was is.sued by pltfs. to defts. 
By nile 32 of the rules of the assocn. members 
were liable to claims for losses A also for special 
contributions for deferred claims ; A, by rule 35, 
a member was liable to contribute in respect of 
an insuiaiice effected by him to all claims arising 
out of losses happening at A after noon on the day 
of the commencement of the insurance. By rule 
41, a ship wliich was “ mortgaged by a member 
shall not be or be considered as insured so far as 
his shares are concerned, A a ship insured which 
shall after an insurance thereon is ejected be 
mortgaged by a member shall not continue to be 
or be considered as insured so far as his shares, as 
aforesaid, are concerned against losses which shall 
happen to the ship after the mtge., unless A until 
the mtgee., or other persons to be approved by the 
directors, guarantees the payment of aU con- 
tributions which are or may become due to the co. 
in respect of the insurance of the ship A the 
directors in their discretion accept such guarantee. 
In the event of a sliip insured being mortgaged by 
a member after an i^urance thereon is effected, 
such member shall give notice, in writing, of the 
mtge. A the date thereof to the secretary, A shall 
be liable to contribute in respect of the insurance 
to all clarnis arising out of losses happening before 
noon of the day following that on which such 
notice, as aforesaid, shall be given.” By rule 42 
nothing in rules 35 A 41, amongst others, was to 
prejudice or affect the liability of the members 
for the special contributions mentioned in rule 32. 
At the dale of the proposal the steamship was in 


fact mortgaged, but pltfs. had no knowledge of 
this, A never received any notice thereof, nor had 
they any such guarantee as that mentioned in 
rule 41. An action was brought for calls made 
by pltfs. on defts. under rule 42 for claims for 
losses A special contributions : — Held : defts. 
were liable, inasmuch as by their proposal A its 
acceptance they became members of the assocn., 
A although, having failed to comply with rule 41, 
which assumed that where a ship was mortgaged 
at the time they joined the assocn. they would 
give notice thereof, their ship was not protected, 
that did not relieve them from liability as members 
for the special contributions A losses sued for. 

Semble : (Farwell, L.J.) if a man induces a 
CO. to be at risk during the whole of the year on 
an untrue statement, he is estopped from setting 
up the untruth of that statement. — N orth 
Eastern 100 A. Steamship Insurance Assocn. 

Red S.S. Co. (1900), 22 T. L. R. 092 ; 12 Com. 
Cas. 20. 

1108. .] — Shippers of goods at a foreign 

port chartered a ship to carry the goods to London. 
The charterparty provided that the master should 
sign bills of lading in the form indorsed on it. 
That form contained the clauses ” shipped in 
good order A condition A to be delivered in the 
like good order A condition ” A “ quality A 
measure unknown ” A incorporated the American 
” Harter Act ” wliich imposed upon shipowners 
A masters the duty of delivering to shippers of 
merchandise bills of lading stating {inter alia) 
“ the apparent order A condition ” of the mer- 
chandise delivered for carriage. The goods in 
question were damaged before shipment A the 
damage was apparent. Tiie master, however, 
took them on board A gave the shippers a bLQ of 
lading in the form indorsed on the charter. Before 
delivery of the goods in Ijondon, the shippers sold 
them to purchasers there, who thercui)on became 
indorsees of the bill of lading to wlmm the property 
in the goods i)assed. Gn presentation of tlie bill 
of lading A shipping documents the purchasers 
paid the contract jjrice of the goods to the shippers 
A the goods having been delivered in their damaged 
condition in London, the purchasers, in arbn. 
between themselves A the shippers obtained an 
award against the latter for damages representing 
the dilTerence between the jirice paid by the pur- 
chasers A the value of the goods when delivered. 
The purchasers did not sue the shippers who were 
a foreign firm, on that award but now sued the 
owners of the ship for damages for not delivering 
the goods in good order A condition : — Held : the 
shipowners were bound by the representation of 
the master in the bill of lading that the goods were 
shipped in good order A condition. A, there being 
sufficient evidence that the purchasers liad altered 
their position A acted to their own prejudice on the 
faith of that representation, the shipowners were 
estopped from denying the truth of it, A were 
liable in damages to the purchasers for not deliver- 
ing the goods in good order A condition. — Gom- 
panta Naviera Vasconzada V. Churchill A 
Sim, Same v. Burton A Co., [1900] 1 K. B. 237 ; 
75 L. J. K. B. 94 ; 94 L. T. 59 ; 54 W. R. 400 ; 
22 T. L. R. 85 ; 50 Sol. Jo. 70 ; 10 Asp. M. L. C. 
177 ; 11 Com. Cas. 49. 

Annotations : — Folld. Martlneaus v. Royal Mail Steam 
Packet Co. (1912), 106 L. T. 638. Consd. The Tromp, 
[1921] P. 337. Befd. Hoffarth Shipping Co. v. Blyth, 
Greene, Jourdain, [1917] 2 K. B. 534 ; New Chinese 
Antimony Co. v. Ocean S.S. Co., [191 7 J 2 K. B. 664 ; 
Brandt v. Liveri>ool, Brazil & River Plate Steam Naviga- 
tion Co., [1924] 1 K. B. 675. 

Bills of lading generally, see Shipping. 

1109. .] — By an agreement under seal, 
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dated Sept. 1, 1892, between the predecessors in 
title of applt. & the Wallasey Local Board, the 
predecessors in title of resps., reciting the approval 
of the latter of a plan for the erection of certain 
buildings on the land of the former, the predeces- 
sors in title of applt. agreed to set back every part 
of the proposed buildings 20 feet from the existing 
footpath, &, when required by the Board, to give 
up so much land as they should require for the 
purpose of making the road of the stipulated width, 
& also to make up at their own expense so mucli 
of the road as abutted on the frontage of tlie said 
land. All the powers of the board became vested 
in resps. Applt., before purchasing the said land, 
made written inquiries of the clerk of resps. 
whether the streets & roads adjoining the land had 
been adopted by the local authorities, to wliich 
the clerk replied in writing that the road in wliich 
the land was situated was a highway repairable 
by the inhabitants at large. After applt. had 
completed the purchase of the premises, resps. 
served upon him a notice, requiring him to carry 
out the works mentioned in the agreement of Sept. 
1, 1892. By Wallasey Local Board Act, 1890, 
s. 32, “ every undertaking or agreement in writing 
given by or to the board ... by any owner on the 
passing of jilans . . . or otherwise in connection 
with the property of such owner shall be binding 
on the owner of the property for the time being 
& liis successors in title A upon the board & may 
be enforced by either party in any ct. of summary 
jurisdiction by a penalty. ...” Applt. failed to 
comply with the said notice, & upon an infomiation 
under the said sect, for failing to do so v\'as con- 
victed by the justices. Aj)plt. contended that the 
agreement of Sept. 1, 1892, created an interest in 
and & was void as oJfending against the rule 
against perpetuities ; that by reason of the letter 
of the clerk of resps. they were estot)i)ed from 
enforcing the agreement ; tSj that sect. 32 of the 
local Act did not apply : — Held : even if the agree- 
ment were void for remoteness, S(?ct. 32 of the 
local Act made it binding upon applt., & there was 
no evidence of estoppel. — (J uane v. Wallasey 
COHPN. (1912), 107 L. T. 150 ; 70 J. P. 320 ; 10 
L. a. II. 523, D. C. 

1110. .] — To constitute an estoppel there 

must be an untruth stated, or an act done, whcixjby 
another person is prejudiced or induced to act to 
his prejudice (Avouy, J.). — Kersjiaw v. Smith 
(Alfred John) & Co., Lj'd., [1913] 2 K. B. 455 ; 
82 L. .1. K. B. 791 ; 108 L. T. 050 ; 77 J. P. 297 ; 
11 L. a. 11. 519, D. 0. 

1111. '.] — By certain military regulations 

officers in the Royal Air Force were on demobilisa- 
tion entitled to a gratuity varying in amount 
according to circumstances. If their names were 
on a certain list, called the Emergency List, they 
were only entitled to a gratuity at a lower rate 
than if they were not on that list. Deft, was a 
demobilised officer of the Royal Aii’ Force. ITtfs., 
who acted as Govt.’s agents for the payment of 
gratuities to demobilised officers of that force, 
in ignorance of the fact that deft, was on the 
Emergency List, but also in forgetfulness of the 
regulation which provided that the gratuities of 
officers on the Emergency List should be paid at 
the lower rate, & not appreciating the materiality 
of an officer being on that list, paid deft, his 
gratuity at the liigher rate to which he would have 
been entitled if he had not been on that list. 
More than a year afterwards, & before notice of 
the mistake, deft, spent the money. In an action 
to recover back the excess payment as money 
paid under a mistake of fact : — Held : pltCs. 
could not recover on the grounds that i>ltfs.’ 

J. — VOL. XXI. 


mistake was not a mistake of fact causing the 
payment, & as deft, had been led by pltfs.’ conduct 
to believe that he might treat the money as his 
own, & in that belief had altered his position by 
spending it, pltfs. were estopped from alleging 
that it was paid under a mistake. — Holt v. 
Mathcham, [1923] 1 K. B. 504 ; 02 L. J. K. B. 
400 ; 128 L. T. 719 ; 07 Sol. Jo. 314, C. A. 
Annotation : — Mentd. Ord v. Ord. [1923] 2 K. B. 432. 

1112. .] — MacFisheries, Ltd, v, Harrison 

No. 1038, aihie. 

Whether actionable.]— /STc Misrepresentation 
& Fraud. 

C. Effect and Extent of Estoppel, 

1113. General rule.] — An estoppel may be said 
to exist, where a person is compelled to admit 
that to be true which is not true, & to act upon a 
theory which is contrary to the truth (Bramwell, 
L..J . ). 

An (estoppel gives no title to that which is the 
subject matter of estoi)pel. The estoppel assumes 
that the reality is contrary to that which the person 
is estopped from denying, & the estoppel has no 
effect at all upon the reality of the circumstances. 
I speak not of that estoppel, which is said to arise 
ux>on a deed of conveyance or other deed of a 
similar nature. ... I am s^jeaking now of the 
estoppels wliich arise ujion transactions in business 
or in daily life, &, as it seems to me, those estoxipels 
have no effect on the reality of the transaction. 
It may be that under some circumstances an estop- 
jiel will jii’event a person from dealing in a par- 
ticular manner with goods ; for instance, if a 
person is estoi)ped from denying that he has made 
a contract to deliver goods, if the goods are still 
in his possession, in a suit to enforce performance 
of the alleged contract lie may be obliged to hand 
over the goods, although, in fact, there w'as no 
contract, <fc he may be liable to act as if there had 
been a contract, A to fulfil his supposed obligation. 
But siqipose that although a person is estofiped 
from denying that he has made a contract to deliver 
goods, he has parted with the goods & has sold 
them to somebody else : it seems to me that 
although he may be estoiiped as against the person 
claiming delivery under the supposed contract, 
he cannot be compelled to deliver the goods, 
which, there being no contract, have legally passed 
to somebody else : owing to the estoppel he cannot 
deny tliat a contract was entered into, but he 
cannot fulfil it by delivering another person’s 
goods ; A therefore the only remedy against him 
is that he shall pay damages for not delivering 
the goods. In a similar manner a i)crson may be 
estoi^i^ed from denying that certain goods belong 
to another ; ho may be compelled by a suit in the 
nature of an action of trover to deliver them up, 
if he has them in his possession & under his control ; 
but if the goods, in resj^ect of which he has estopped 
himself, really belong to somebody else, it seems 
impossible to suppose that by any x^i^ocess of law 
he can be compelled to deliver over another’s 
goods to the person in whose favour the estoppel 
exists against liim ; that person is entitled to 
maintain a suit in the nature of an action of 
trover against him ; but that person cannot 
recover the goods, because no property has really 
passed to liim, ho can recover only damages. In 
my view estoppel has no effect upon Uio real 
nature of the transaction ; it only creates a cause 
of action between the person in whose favour the 
estoppel exists & the person who is estopped 
(Brett, L.J.). — Simm v. Anglo-American Tele- 
graph Co., Anglo-American Telegraph Co. v. 
Spurling, No. 1071, ante. 
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Estoppel. 


Sect. 3. — By reprcsentaUon : Sub-sect. D.] 

D. Who Bouyid hy Estoppel. 

1114. Parties.] — Heane v. Bogeiis, No. 1096, 
ante. 

— Maukee V. ]Marker, No. 308, 

ante. 

1116. Privies.] — Heane v. Rogers, No. 1096, 

ante. 

Statement made without authority- 
By chairman ol infirmary committee — Not binding 
on guardians.] — D., being a candidate for the post 
of medical ofiicer to the H. infirmary, the appoint- 
ment to wliich was in the hands of defts., as 
poor law guardians of St. P., a resolution, passed 
at a meeting of the iniiimary committee, was 
apj)roved of adopted at a board meeting of the 
guardians on Dec. 0, “ That D. be appointed 
medical officer for three months, at & for a sum of 
£100 board rations ” : on Dec. 9, D. re- 

ceived a letter from the clerk to the guardians, 
amioimcing to him liis appointment, k, inclpsing 
a coj^y of the above resolution. On Jan. 7, D. 
entered upon his duties as medical officer, k 
fullilled them up to Mar. 25, when the three 
montlis expii'ed, & he received £100 salary for 
that period of service. He continued on in the 
oliice, notliing being said or done on either side 
until Apr. 0, when a resolution was passed by the 
infirmary committee, “ That the medical officer 
other officers,” naming them, “ whose engage- 
ments expired at J^ady-day should be employed 
montldy, at the several salaries assigned tc^ them 
by the guardians.” Tliis monthly appointment 
was approved of by the Poor Law Hoard ” until 
the inlirinary should be transferred to the manage- 
ment of the 0. li. District Board,” which transfer 
it was expected would take jilace about Mid- 
summer, but which did not, in fact, happen until 
Michaelmas. On May 24, at a meeting of the 
infirmary committee, a written notice from the 
board of guardians, signed by their clerk, was 
handed by the chairman of the committee to D., 
that his appointment of medical officer would 
terminate on June 21 ; the chairman at the same 
time verbally telling him that the notice was 
formal only, k that, if the infirmary were not 
transferred by June 24, the notice would go for 
nothing. On June 23, D. was informed by an 
official letter from the clerk to the guardians that 
his successor had been elected by the guardians, 
k would commence his duties about noon on the 


24th. Thereupon D. retired from the office under 
protest against his illegal dismissal, & brought an 
action against the guardians to recover £100 for 
salary, & an equivalent for board k rations, for 
three months, in lieu of three months’ notice. 

At the trial there was a conflict of evidence as 
to whether D. had been informed of the resolution 
of Apr. 6, the clerk of the guardians stating that 
he had notified it to D., & D. averring that he was 
never informed of it : — Held : the verbal state- 
ment of the chairman of the infirmary committee 
at the time when the notice terminating the 
appointment was given to pltf., did not amount to 
an estoppel as against defts., the poor law 
guardians. 

It has been argued that there was an estoppel 
arising upon what the cliairman of the infirmary 
committee said when the notice determining the 
service was given to pltf. It seems to me, however, 
that that cannot be made the ground of an estoppel 
against defts., because the person who made that 
statement had no authority from tliem to make 
any such statement, k there is no evidence of 
any such authority (Pigoti’, H.).— Dyte v. St. 
Pancras Hoard of Guardians (1872), 27 L. T. 
342 ; 30 J. P.375. 

Annotations : — Mentd. Austin v. St. Matthew, liothnal 

Groou (1874), 20 L. T. 807 ; Wood v. East Ham U. D. C. 

(1007), 71 J. P. 129. 

1118. Strangers.] — D. was arrested, at the suit 
of pltf., in tlie county of H. k removed himself 
by habeas corjms emu euusd into the custody of 
the marshal. D. tlicn x^tititiom'd the Insolvent 
Debtors’ Ct., whicli ordered him to be discharged, 
k to have the benefit of 7 Geo. 4, c. 57, as to f)ltf.’s 
debt, at the end of fifteen months from filing his 
petition, A, in the meanthne, to be confined within 
the walls of the K. B. prison ; k the ct, issued a 
warrant to the maishal for D.’s discharge at the 
end of that time, directing also his confinement 
within tlie walls of the said X)rison. Afterwards, 
while in custody, D. was brought by habeas corpus 
cum causa before the Central Criminal Ct., to 
jfiead to an indictment for misdemeanour ; he 
there i^leaded not guilty, traversed to the next 
sessions, k was cojn milted to Newgate, k after- 
wards bailed. The keeper of Newgate then, 
without any fresh warrant, redelivered him to the 
marshal, who received him into custody, k from 
that custody D. cscaiied before the exi>iration of 
the fifteen months, in an action by pltf. against 
the marshal for tliis escape : — Held : the marshal 


PART VI. SECT. 3, SUB-SECT. 1.— D. 

1116 i. Privies .] — A purchase by a 
int^ree., al a sale in execution of a 
decree upon his iiiLge., of right, 
title, & interest of the mtgor. who has 
been e=itoi)i)eU. from asscrtiaij a title 
to the property as agaiast certain 
parties, does not place such lutKce. in 
a betUir position as regards the 
estoppel. — I'OUKSUSATH MUKEllJKK V. 
Anatunatu Dkh (1882), I. L. R. 9 
Calc. 2G5 ; L. 11. 9 ind. App, 147. — • 


1116 ii. 


-.] — 'Where 


AA, ,j 'rviitjiu tx per? 
elaiins property as the represcutat 
of anotli(;r, the doctrine of estop 
cannot apply to the reproHentati( 
made by any one except that ot 
person.— Rang A Rau v. Buavavaa 
(1894), I. L. R. 17 Mad. 473.— IND 


1116 ill. ■ — ' — — In execution of a 
money decree certain property was 
purchased. The property was subject 
to a mtgo., but not a mtge. executed 
by the judgment debtor, altbough 
the judgment debtor would himself 
have been estopped from denying lia- 
bility under the lutge. on account of 
his conduct in the mtge. transaction : 
— Held : the purchaser was equally 


bound as the judgment debtor inas- 
much as tlic right, title & interest of 
the judgment debtor had passed to 
the purchaser, & ids purchase was 
therefore subject to the mtge. — 
PiiAYAO Raj V, SiDiiu Fiiabaj> Te- 
vvari (1908), I. L. R. 3.5 Calc. 877.— 
IND. 

r. Suits hetwexn representn- 

iivcH of former plaintiff tSr defendant .] — 
Wliere A. sued B. for moneys alleged 
to be duo under c-ertain doouiuents, 
& B. pleaded that the demands had 
been included in a settlomeut of 
aceo unts, embodied in a document which 
1)0 sot forth in ids answer, k the suit 
w’as dismissed, on the ground that, 
being included in tho settlement, the 
demands no longer existed as causes 
of action ; — Held: A.’s representative 
was not estopped from disputing tho 
document in a subsequont action 
brouglit by him against tho ropre- 
sontatlvo of B.— Tuiumala Rau 
(.Sahib) v. Pinqala Sunkaua Rau 
(1863). 1 Mad. 312. —IND. 

1118 i. Strangers.] — lie Smjtiieu’s 
Estate (1882), 3 R. k G. 30(1 ; 2 

C. L. T. 600.- CAN. 

1118 U. — Pltf., wife of tho 


execution debtor, claimed horses k 
cattle seized on debtor’s farm under 
defts.’ execution. Upon the trial of 
an intcrploador issue it appeared that 
pltf. had money of her own before her 
marriage, k that with that money she, 
after her marrhige, bought cattle ; 
part of tho increase of those cattle 
she exchanged for other cattle k for 
horses, & in that way ac(iuircd the 
animals seized. Tho evidence showed 
certain Isolated instances of dealings 
by the husband with some of the 
animals ; attiongsl others, that he 
placed a chattel mtge. upon some of 
them with his wile’s consent : — Held : 

E ltf.’s oousout to some of the animals 
elng oh attol -mortgaged was no es- 
toppel as against any one but the 
mtgee. — Siupso.v v. Dominton Bank 
(1910), 13 VV. L. R. 1.— CAN. 

1118 ill. — ■— .] — Estoppel must ha 
taken as being purely personal, & 
does not bind any one claiming by an 
independent title. — Dhaham Kunwar 
V. Balwavt Sinqu (1912), 1. L. R. 
34 All. 398.— IND. 

1118 iv. .]— laWARAM Pillai 1). 

SONMIVAVTCRU TaRAQAN (1913), 1. L. R. 
38 Mad. 703.— IND. 
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was not liable, D. not being legally in custody at 
the time of the escape, & the marshal not being 
estopped, as between pltf. & himself, from denymg 

custody. — CoNTANT v. Chapman 
(1842), 2 Q, B. 771 ; 2 Gal. & Dav. 191 ; 114 E. It. 
300 ; 8uh nom. Coutant v. Chapman, 11 L. J. Q. B. 
141 ; 6 Jur. 006. 

1119. — .] — Mandamm to complete a railway 
pursuant to an Act incorporating Land Clauses 
Act, 1S45 (c. 18). Itetum {inter alia)^ that the 
undertaking was one to be carried into elTect by 
means of a capital to be subscribed by the pro- 
moters, «&; that the capital had not been sub- 
scribed for under a contract, pursuant to sect. 10 
of the above Act, nor could defts. then or at any 
time proem’e it to bo so subscribed for. Plea, by 
way of estoppel, that defts. had taken the lands of 
a third party named, on part of the line, in 
cxcixdse of the compulsory powers. On demurrer : 
— Held: the plea of estoppel was bad, as the 
matter disclosed by it was res inter (ilios acta. — 
K. V . Ampkkgate, etc.. By, Co. (1853), 1 E. A B. 
372 ; 22 L. J. Q. B. 191 ; 20 L. T. O. S. 240 ; 17 
Jur. 008 ; 118 E. B. 475. 

1120 . - 
post. 

1121 . - 


-.J — BiciiAKus?;. Johnston, No. 1115, 


— .] — On an interpleader issue with 
regard to goods taken in execution, where tlie 
evidence shows that claimant had not any interest 
in nor the possession of the goods at the time of 
seizure, but they belonged to a third person, the 
execution creditor is entitled to succeed. On an 
interpleader issue between the execution creditor 
<Si a claimant the facts were as follows ; claimant, 
having let the goods afterwards taken in execution 
for hire, bc'came bkpt. lie did not inform the 
trustee in bkpey. that he owned these goods, & 
the hire of the goods, bedng unaware of the bkpey., 
continued to i)ay claimant money for the hire of 
them. The good,'., while in the possession of the 
hirer, w^ere taken in execution under a judgment 
against him. Upon the above facts : -~Hcld : 
assuming the execution debtor to be estopped 
from denying tJiat the goods wcu-e claimant’s, sucli 
estoppel did not bind tlie cxccidion creditor, & 
claimant had no title to the goods as against tlie 
execution cieditor, who was, therefore., entitled 
to judgment on the issue. — liiciiAiins u. Jenkins 
(1887), 18 Q. B. D. J51 ; 50 L. J. Q. B, 293 : 50 
L. T. 591 ; 35 W. B. 355 ; 3 T. L. B. 425, O. A. 

; Mentd. Jap]j (5. CJaiupbcll (1 8S7 ) ,'>7 Jj Ton 

7'J ; UHherf. Martin (1889), lit Q. B. J). '..'ili • Jonuliits®’ 


Infants .] — See Infants. 

1122. Married woman — Party to fraud by 
husband.] — B., a married woman, shortly after 
her marriage, at tlie instigation of her husband, & 
under a threat of desertion by him, si'^tied a 
document purporting to make over to him a rever- 
sionary interest in jicrsonal f'.state to wdiich slic 
was entitled on the death of her mother, dhis 
document was entirely in her own handAvriting. 
It purported to boar date two days before her 
marriage, & was signed by her in her maiden name. 
The husband aft/orwards entered into a contract 
with C. to sell the reversionary interest to him for 
dt450. This pm-cliase was not completed on the 


day fixed, &; on July 7, 1858, the husband filed a 
bill against C. & the wife. This bill alleged that 
the wife refused to concur in an assignment of the 
reversionary interest to 0., & it prayed a declara- 
tion that pltf. had, by the document executed by 
his wife, become absolutely entitled to the rever- 
sionary interest, & for specific performance by C. 
of his agreement for purchase. Appearances for 
both defts, were entered by a solr. who practised 
on his own account, but who was also a clerk to the 
solr. who filed the bill, to whom C. had also formerly 
been a clerk. On July 14, C. put in an answer to 
the bill, without oath or signature. No answer 
was required from the wife, & none was put in by 
her. No evidence was filed by pltf. On July 17, 
the cause was heard as a short cause, & a decree 
was taken by consent, declaring that pltf. was, 
under the document executed by his wife before 
her marriage, absolutely entitled to the reversion- 
ary interest. The agreement for sale to C. was 
afterwards abandoned. On Aug. 20, 1858, the 
reversionary interest was put up for sale by the 
husband at a x>Hblic auction, & was then pur- 
cUased by a reversionary interest society for £400. 
At this time the husband was in luison for debt, 
the wife was aware that an attempt was being made 
t.o raise money ui)on the riiversionary interest. 
Before the purchase was completed the wife, at 
the instance of the solrs. of the jiurchasers, signed 
a letter addressed to one of the trustees of the fund, 
111 wfiicli siie stated that sire had, before her mar- 
riage, assigned her interest to her husband. The 
reversionary interest having fallen into possession, 
having been paid into ct., the reversionary 
society petitioned that it miglit be iiaid out to 
them. The Master of th(i Bolls ordered the fund 
to be retained in ct., »fc the dividends to be paid 
to B. Ux)on appeal : — Held : B., having been 

party to a fraud, was bound by her own repre- 
sentations, A could not claim the fimd as against 
purchasers for value, who had no notice of the 
fraud, A who had made every inquiry that they 
could be reasonably cxpecited to make. — lie 
Lush’s Tkusts (1809), 4 Cli. App. 591 ; 38 

L. J. Ch. 050 ; 21 L. T. 370 ; 17 W. B. 074, L. J.L 
Annotations : — Mentd. Arnold v. WoodJiaiiis (1873), L. li. 

IG Eq. 29 ; Cahill v. Cahill (1883), 8 App. Cas. 420. 

.] — Seey generally t Husband A Wife. 

1123. Assignee.] — lie Wickham, No. 1079, ante, 

1124, Trustee In bankruptcy.] — A judgment 
creditor issued execution against the goods of a 
debtor on June 26, 1914. A claim was made to 
the goods by the debtor’s wife acting on instruc- 
tions from the debtor, who was the real owner of 
the goods. The judgment creditor, on the faith 
of the roxjrescntation that the goods belonged to 
the debtor’s wife, entered into an agreement 
between July 10 A 17, whereby certain i)ictures 
were to be withdrawn from the execution, sold, A 
the j)rocecds paid to the judgment creditor. The 
sale took place on July 17, A on July 21 the 
creditor had notice of an available act of bkpey., A 
of the petition on whicli the receiving order wa^ 
subsequently made. The proceeds of the sale, 
which realised £319 13.s., were paid to the creditor 
as to £184 8s. 3d. between Aug. A Doc. 1914, A as 
to £165 Is. 0d. after Mar. 17, 1915, the date of the 
receiving order. On a motion by the trustee in 


1118 V. .] — For the purpose of 

Hociu’iuflr registration of trauefor of 
certain property to a co., two of the 
dirootors, as trustees on behalf of the 
other directors, tnado the uooossary 
sworn declarations & stated therein 
that the full purchase price of tho 
property was 10,000 shares in the oo. 
In an action by the liquidators of the 


CO. against the directors of mal- 
feasance in allotting 60,000 shares in 
pay.iiont for the property: — Held: 
as the declaration had been made to 
a thli'd party, it created no osloppol 
as between tho parties to tho action, 
& tho directors were entitled to prove 
that the actual purchase price had 
boon 60,000 shares A not 10,000. — 


FAUUAU % i . (lELDENUUlS MaIxV RkBF 
Gold Mininu Go., Ltd, (In Liouida- 
TION) (1008), T. H. 16.— s. AF. 

B. Municipal councils — Suocessim 
councils.] — East Niaaouiu Township 
V. Horseman (1868), 16 U. C. R. 
683.— CAN. 

X 2 
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Estoppkl. 


Sect. 3. — By representation: Sub-sect. 1, Z>., B. 
&F.] 

bkpey. against the creditor for repayment of the 
£349 13^. : — Held : the goods were the property 
of bkpt., & the trustee was not bound by the 
arrangciiient made by the creditor with bkpt.’s 
wife, t'e M^as not estopped from asserting his title 
by relation back to the moneys. — Re Evans, Ex p. 
Salaman, [1916] H. B. B. 111. 

A7inoU(tioH Re rairloy, 11922] 2 Ch. 791. 

.] — See, further, BANKRUPrcY, Vol. V., 

pp. 611, 729, Nos. 5763, 0324-6353. 

E. IF^o 7nay take Advantage of Estoppel. 

Not party to whom representation not made.] — 

See No. 1084, ante. 

Not party inducing representation complained 
of.] — Sec Sub-scct. 1, B. (e), ante. 


F. Equitable Estoppel by Representation. 

1125. Whether diSerent from estoppel at Idw — 
Duty of representor to “ make good ** representa- 
tion.] — It is an old head of equity, that if a 
representation is made to a man, going to deal 
on the faith of it in a matter of interest, the 
person making the representation, knowing it 
false, shall make it good ; & the jurisdiction 

assumed by cts. of law in such cases will not 
prevent relief in equity. — Evans v . Bicknell 
(1801), 6 Ves. 174 ; 1 Coop. temp. Oott. 480 ; 

31 E. li. 998, L. C. 

Annotations : — Apld. Buirowcs r. Lock (1805), 10 Ves. 
470. Consd. Wilsou r. Short (1818), 0 Hare, ^66; Slim 
V. Crouciior (1860), 1 JJc (1. F. 6c J. 518 ; Noctou v. 
Ashburton, [1914] A. C. 932. Befd. Adamson v. Kvltt 
(1830), 2 Russ. & M. 60 : Gibson v. l)’P:sle (1843), 2 Y. 
6c C. Ch. Cas. 542 ; Jordon v. Money (1854), 6 U. L. Cas. 
)85; Hutton v. Roasitor (1855), 7 Do G. M. & G. 9 ; 
Lloyd t'. Banks (1867), 15 W. R. 1000; Re Overend, 
Gurney, Ex p. Oakes 6c I’cek (1867), L. R. 3 Eq. 576 ; 
Clark V. Hoskins (1868), 37 L. J. Ch. 561 ; Ramshiro v. 
Bolton (1869), L. R. 8 Eq. 294 ; HIU v. Lane (1870), 
L. R. ] 1 Eq. 215 ; Hunter r. Walters, Curling v. Walters, 
Darnell v. Hunter (1871), 20 W. R. 218 ; Low v. Bouverio, 
[1891J 3 Ch. 82; Exploring Land 6c Minerals Co. v. 
Kolckmann (1905), 94 L. T. 234. Mentd. Clilloxd v. 
Brooke (1806), 13 Ves. 131 ; Harrison v. Gardner (1817), 
2 Madd. 198 ; Hall Maltby (1819), 6 I’rice, 240 ; 
Loveridgo v. Cooper (1823), 2 L. J. O. a. Ch, 75 ; Martinez 
V. Cooper (1826), 2 Russ. 198; Wiseman v. Westland 
(1826), 1 Y. 6c J. 117 ; Horlock v. Ihiestley (1827), 2 
yiiu. 75 ; Deuilo v. Hall (1828), 3 Russ. 1 ; Drydeu v. 
Frost (1837), 1 Jur. 330 ; Attwood v. Small (1838), 0 
Cl. 6c Fin. 232 ; Jones v. Jones (1838), 8 tfim. 633 ; 
Farrow v. Rees (1840), 4 Beav. 18 ; Jones v. Smith 
(1841), 1 Haro, 43; Moux r. Bell (1841), 1 Hare, 73; 
West V. Reid (1843), 2 Hare, 249 ; Stevens v. Stevens 
(1815), 2 Coll. 20 ; Allen v. Knight (1840), 5 Hare, 272 ; 
Blair v. Bromley (1847), 2 Ph. 354 ; Ingram t;. Thorp 
(1818), 7 Hare, 67 ; Phillipson v. Gatty, Gatty v. Phillip- 
son (1848), 7 Hare, 510; Hewitt v. Loosomoie (1851), 
9 Haro, 449 ; Finch v. Shaw. Colyer v. Finch (1854), 
19 Beav. 500 ; Colyer v. Finch (1856), 5 H. L. Cas. 905 ; 
Hunt V. EJmes (1860), 28 Beav. 631 ; Stackhouse v. 


Jorsoy (1861), 1 John. & 11, 721 ; Shandcs v. Adams 
(1863), 32 Beav. 213; Dowle v. SaunWs (1864\ 2 
Horn. & M. 242 ; Re Tichener (1865), 35 Beav. 317 ; 
Newton r. Newton (1868), L. R. 6 Kq. 135 : Keith v. 
Burrows (1876), 1 U. P. D. 722 ; Sohroodor v. Mondl 
(1877), 37 L. T. 452 ; Northern Counties of England 
Fire Insoe. v. Whipp 1884), 20 Ch. D. 482 ; Manners v. 
Mow (1885), 29 Ch. D 725 ; Moore v. Knight (1890), 63 
L. T. 831 ; Taylor v. Russell, [1891] 1 Ch. 8 ; Re Ingham, 
Jones V. Ingham, [1893] 1 Ch. 352 ; Brooklosby v. Temper- 
ance Bldg. Soc., [1895] A. C. 173 ; Walker v. Liuom, 
[1907] 2 Ch. 104. 

1126. .] — The jurisdiction to enforce 

specific performance with compensation for defects 
on a vendor, in cases where the contract is silent 
as to compensation, rests on the equitable estoppel 
that where a vendor has represented & con- 
tracted to sell an estate as his own, & the pur- 
chaser has relied on the representation, the vendor 
cannot afterwuirds bo heard to say he has not the 
entirety. — Rudd v. Lascelles, [1900] 1 Oh. 815 ; 
69 L. J. Ch. 396 ; 82 L. T. 256 ; 48 W. R. 580 ; 
16 T. L. R. 278. 


AnnoUiiions : 
A. C. 866. 


— Refd. Rutherford v. Actou-Adams, [1915] 
Mentd. Halkctt v. Dudley, [1907] 1 Ch. 590. 

-.] — Sec, further, Settlements ; 


Si’EC’iPic Pehfukalance. 

.] — Wliere a trustee was 

respect of a misrepresentation to a 
having notice ; A. alleging only, that 


charged in 
purchaser ; 
he did not 
subject 
a con- 
(1805), 


recollect the fact, this was a more proper 
for equity than law : at least there was 
current jurisdiction. — Buurowes v . Lock 
10 Ves. 470 ; 32 E. R. 927. 

Annotations: — Consd. Gibson v. D’Esto (1843), 2 Y. & C. 
Ch. Can. 542. Apld. Lake v. Brutton (1856), 8 Do G. M. 
& G. 440, Consd. Slim v. Croueher (I860), 1 Do G. F. 
& J. 518 ; Lloyd v. Banks (1867), Ij. R. 4 Eq. 222 ; 
Rc Ovorend, Gunicy, Ex p. Oakes & l*eek (1867), L. R. 
3 Eq. 576 ; Eaglosfleld v. JA)ndonderry (1876), 4 Ch. D. 
693 ; Mathias v. Yotts (1882), 46 L. T. 497 ; Low v. 
Boxiverie, [1891] 3 Ch. 82; Exploring Land Sc Minerals 
t'o. V. Kolckmann (1905), 94 L. T. 231 ; Nocton v. Ash- 
burton, [1914] A. C. 932. Refd. Pulslord v. Ulrharda 
(i853b 17 Beav. 87 ; RamsViiro v. Bolton (1869), L. R. 
8 Eq. 294 ; HiU v. Lane (1870), L. R. 11 Eq. 215 ; Re 
Dangar’s Trusts (1889), 58 L. J. Ch. 315; Balkis Con- 
solidated Co. V Tomkiusou (1893), 42 W. R. 204 ; Williams 


J. Ch. 
P’ 


34. Mentd. 


Ingram v. 

2 


V. I’inckney (1897), 67 L. 

Thorp (1848), 7 Haro, 67 ; Price v. Macaulay (1852), 
Do G. M. Sc O. 339 ; Robson v. Devon (1857), 5 W. It. 
724 ; Steplums v. Venablus (1862), 31 Beav. 124 ; Rc Ward 
(1862), 31 Beav. 1 ; Re Tichener (1865), 35 Beav. 317 ; 
l^eek V. Gui-ney (1873), L. R. 6 H. L. 377 ; Brownlie v. 
Campbell (1880), 5 App. Cas. 925 ; Derry v. I’eek (1889), 
14 App. Cas. 337 ; L & N. W. Ry. v. Boulton (1890), 
63 L. T. 727 ; Tbisdon v. Tindall (Committee of Lloyd’s) 
(1891), 40 W. R. 141; W'hittington v. Sealc-Hayuo 
(1900), 82 L. T. 49. 

1128. .] — JoRDEN V. Money, No. 1041, 

ante. 

1129. When equitable estoppel arises — General 
rule.] — Where a party, by misrepresentation, 
draws another into a contract, such party may be 
compelled to make good the representation, if 
that be possible, but if it be impossible, the 


PART VI. SECT. 3, SUB-SECT. 1.— E, 

t. Privies.] — A privity exists be- 
tween an (sxocution creditor & a 
purchaser at a et. sale, the latter 
representing tlio former in so far as 
he bad a right to bring tlie property 
to sale in execution of his decree. 
Thus, when the plea of estoppel is 
available to a decree holder, it is 
likewise available to the pmchaser 
at the execution sale, as Ids representa- 
tive or as one claimiiig under him. — 
Kbisiinabhui*ati Dkvu V. Vikrama 
Devu (1894), I. L. U. 18 Mad, 13.— 
IND. 

a. Bond fide holder of forged in- 
gtrument.] — The bond fide liolder for 
value of a forged ljundi, to whom, 
after It had been dishonoured, it had 
been transferred by ondorsoineiit by 
the payees, who at the time of endorse- 
ment knew that the hundi was forged, 
iued the payees on the lumdi, to 


recover the amount ho had paid them 
for It : — Held : the payees were 
estopped from setting up the forgery 
of the hundi as a bar to the suit. — 
Bihben Chand V. Rajenduo Kihuobb 
SiNGU (1883), I. L. It. 6 All. 302.— 
IND. 

PART VI. SECT. 3, SUB-SECT. 1.— F. 

1 127 i. Whether different from estoppel 
at law,] — Idtf. was a director of a 
mining co. when a call was made & 
notice of it given, & afterwards when 
notice was given to certain shareiiolders, 
including himself, that unless the call 
was paid by a certain date their shares 
would bo forfeited. He did not pay 
the call, & a fow days after the date 
lixed by the last notice he resigned his 
position as director. Subsequently the 
directors passed a resolution that 
pltf.’s shares being forfeited, should 
bo sold, & they afterwards removed Ids 


name from tlio register. At tlxis time 
the shares were unsaleable, but four 
months afterwards they became of 
considerable value, when pltf. claimed 
thorn Sc tendered all calls. The 
directors tlion passed a resolution 
declaring the culls forfeited. Pltf. 
brought an action for wrongful removal 
of his name from tho register : — field : 
while tho conduct of pill, might havo 
formed a good equitable plea it ho 
had sought equitublo relief it did not 
amount to an estoppel in law. to 
reveut Iris disputing the right of 
efts, to remove Ids name from 
the register. — Greenwood v. Crown 
Prince Gold -Mining Co., 1 J. R. N. S. 
41.— N.Z. 

b. When cquilahlc estoppel arises 
— Extinguishment of charge. J — ^An owner 
of property made a grant therefrom 
of an annidty, with a proviso that, in 
case of failure to pay tho same, the 
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person deceived may avoid the contract. The 
same principle applies, though the party, at the 
time, believed the statement to be true, ii in the 
duo discharge of liis duty, he ought to have then 
known otherwise. 

Third parties, who by false representations 
induce others to enter into contracts, arc estopped 
from afterwards falsifying their statement, eSc, if 
necessary, may be compelled to make them 
good. But the false statement of one, not a 
party to tlie agreement entered into on the faith 
of it, is not a ground for avoiding it. 

Misrepresentations may bo either by a sup- 
pression of the truth or an assertion of what is 
false ; but to be the ground for avoiding the 
contract, the representation must be one “ dans 
locum CO nlr acini,’' or such, that it is reasonable 
to infer, that in its absence the party deceived 
would not have entered into the contract. 

The ground on whic-h this relief is asked is that 
principle of equity which declares, that the 
wilful misrepresentation of one contracting party, 
which draws another into a contract, shall, at 
the option of the person decenved, (;nable him to 
avoid or enforce that contract. The basis of 
this, as well as of most of the great i)rin{dides on 
which the system of equity is founded, is the 
enforcement of a careful adherence to truth, in 
all the dealings of mankind. The principle itself 
is universal in its apxilication to tliese cases of 
contract. It affects not mei'cly the jiarties to 
the agreement, but it allects also tliose who 
induce others to enter into it. It apjdies not 
merely to cases wliere the statements were known 
to be false by those who made tliem, but U) cases 
where statements, false in fact, were made by 
Iversons who believed tlicm to be true, if in the 
due discharge of tlieir duty, they ought to have 
known, or if they liad formerly known & ought to 
have remembered, the fact which negatives the 
representation made. This principle applies to 
all representations made, on the faith of which 
other persons enter into engagements, so that 
whether the representation were true or false, at 
the time when it was made, he who made it shall 
not only bo restrained from falsifying it there- 
after, but shall, if necessary, be compelled to 
made good the truth of that which he asserted 

(KoMILLY, M.R.). PULSFOUD V. ItiCIIAUDS (1853), 

17 Beav. 87 ; 22 L. ,T. Oh. 559 ; 22 L. T. O. S. 
51 ; 17 Jur. 805 ; 1 W. 11. 295 ; 51 E. K. 905. 
Annotations: — Refd. Jennings r. Bronghlon (ISfiJ), 17 

Boav. 234. Mentd. Bushby v. Ellis (1803), 17 Beav. 

279 ; Gordon v. Street, [1899] 2 Q. B. 041. 

1130. .] — The doctrine of equitable 

estojipel by representation is a wholly different 
thing from contnxet, or promise, or equitable 
assignment, or anything of that sort. The 
foundation of that doctrine, which is a very 
important one, & certainly not one likely to be 
departed from, is this, that if a man dealing with 
another for value makes statements to him as to 


existing facts, which being stated would affect 
the contract, & without reliance upon which, or 
without the statement of which, the party would 
not enter into the contract, & which being other- 
wise than as they were stated, would leave the 
situation after the contract different from what it 
would have been if the representations had not 
been made ; then the person making those 
reijresentations shall, so far as the powers of a 
ct. of equity extend, be treated as if the repre- 
sentations were true, & shall be com^ielled to 
make them good. But those must bo repre- 
sentations concerning existing facts (Loud Sel- 
BOiiNE, 0 .). — Citizens’ Bank op Louisiana v. 
First National Bank op New Orleans (1873), 
L. Ii. 0 TI. L. 352 ; 13 L. J. Ch. 209 ; 22 VV. Ii. 
194, II. L. 

Annotations : — Apld. Mills V. Fox (1887), 37 Ch. D. 153. 
Consd. Lovett V, Lovett, [1898] 1 (’h. 82 ; Gresham 
Life Assco. Soc. v. Crovvther (1914), 1 1 1 L. T. 887. Refd. 
WillianiB v. Idnckncy (1897), G7 L. J. Ch. 34 ; Coleman 
V. North (1898), 47 W. R. 57. Mentd. Coxon v. Gorst, 
[1891] 2 Ch. 73 ; Raiutord v. Kcitii & Blackman Co. 
(1905), 74 L. J. Ch. 531 ; Ratner v. London Joint City & 
Midland Bank (1922), 38 T. L. R. 253. 

1131. Representation of fact — No demand 

or incumbrance in existence.] — Injunction was 
granted to restrain deft, from recovering a demand 
from one of tiie x)ltfs., he having reiiresented to 
the agent of tlie other pltfs., on a treaty of marriage 
with his daughter, that there was no such demand 
existing.— Neville v, Wilkinson (1782), 1 Bro. 
C. C. 513 ; 28 E. 11. 1289. 

Annotations; — Consd. Scott v. Scott (1787), 1 Cox, Eq. 
Cas. 30G ; Jordon v. Money (1854), 5 H. L. (’as, 185; 
Bold V. Hutchinson (1855), 20 Boav. 250. Refd. Dalbiao 
V. Dalbiac (1809), IG Vos. 110 ; Kx p. Carr (1814), 3 Vos. 
& B. 108; Bentley r. Maokay (18G2), 31 Beav. 143; 
Mills V. Fox (1887), 37 Ch. L). 153. Mentd. Wilmot v. 
Woodhouso (1793), 4 Bro. C. C. 227; Eostabrook v. 
S(?ott (1797), 3 Vos. 456; Osborne v. Williams (1811), 
18 Ves. 379 ; Vauxball Bridge Co. r. Spencer (1821), 
Jac. 04 ; Warden v. Jones (1857), 23 Beav. 487 ; Evans 
V. Wyatt (J8G2), 31 Beav. 217 ; Luxmoro v. Clifton 
(18G7). 17 L. T. 4G0. 

1132. .] — Burkowes V. Lock, 

No. 1127, anic. 

— Restrictions in lease.] — Deft, 
held two plots of building land, B. O., under 
a lease which contained a covenant to budd the 
houses not less than thirty feet ai)ait, the effect 
of which was to secure to houses on plot B. a 
sea view over plot C. It. having entered into a 
treaty with deft, for an underlease of B., made 
inquiries of deft, as to what could bo built on the 
land in front. Deft, replied that he, deft., could 
not build on C. closer than thirty feet, as his 
lease did not allow it. H. after having insiiectcd 
the original lease took an underlease of B., con- 
taining a covenant by deft, that he, his exors., 
administrators & assigns, would observe the 
lessee’s covenants in. the original lease. Deft, 
afterwards surrendered his lease to the ground 
landlord, took a new lease not containing the old 
restrictions, & commenced building on C. in a 
way which would obstruct the sea view from 


grantoo & hor heirs should bo entitled 
to take possession of the property. 
Ho subsequently mtged. the same 
property, by an instrument which set 
out that it was his absolutely. After 
this ho paid the annuity till tJie death 
of the grantee, whose heir lie was. 
The mtgoes. obtained a decree upon their 
deed, & in execution thereof the pro- 
perty was attached & sold, & the 
decree-holders obtained possession. 
The heirs of the mtgor. sued the decree - 
liolders for recovery of possession & 
for arrears of the annuity, claiming 
under the terms of the grant : — Held ; 
the charge merged & was extinguished, 
& as the grantor had professed to trans- 
fer tlie property to the mtgoos. unin- 


cumbered, ho was hound to give it over 
to them free from incumbrance, & It 
would not lie in his mouth nor in the 
mouths of his heirs, to set up the charge 
against the mtgees. & their vendees. — 
RADIIlfiYLALU.MAUBSH-PRASAD (1885). 
1. L. R. 7 All. 804.— IND. 

c. Application of doctrine of equit- 
able estoppel — fo offreement to abide 
by decision of referee — Agreement carried 
out.] — In a suit for possession of land, 
pltf. 8c defts. applied that a pleader 
might be apolntod as oomr. to 
ascertain who hold the land on cither 
side of the klial in dispute, & agreed 
that, if pltfs. wore found in possession 
of such land, they should got a decree ; 


while if deft, was found in possession 
the suit should be dismissed. Accord- 
ingly, a comr. was appointed, & pltf.’s 
suit was decreed in accordance with 
the comr.’s report. From this decision 
defts. appealed : — Held : the agree- 
ment between the parties to abide by 
the decision of the comr. on the fact 
of possession was a valid agreement, 
& when that agreement was given 
effect to & carried out, it would bo 
inequitable to allow defts. to resile 
from it, & they were estopped in equity 
from so doing. — Bahir Das Ohakra- 
VARTi V. Nobin Chundkr Pal (1901), 
I. L. R. 29 Gale. 306.— IND. 


d Necessity for showing sufftwitncy 



3.—-^^ rcpmenialion: Sub'SCcL 1, 


of bkpt., & the trustee was not bound by the 
arrangement made by tl.e creditor with bkpt. s 
wife, Wtis not estopped from asserting Ins title 
by reJatioii back to the moneys. — Re Evans, Ex p. 

i-^AIiAMAN, [1916] H. B. 11. 111. 

■' '.noUdioK : — MODtd. Fuirloy, [1922] 2 Ch. 791. 

1—See, further. Bankruptcy, VoI. V., 

pp. (>11, 729, Nos. 5703, 0324-0353. 


E. Who may take Advantage of Estoppel. 

Not party to whom representation not made.] — 

Sec No. 1084, ante. 

Not party inducing representation complained 
of .] — See Sub-sect. 1, B. (c), ante. 


F. Equitable Estoppel by Representation. 

1125. Whether different from estoppel at law — 
Duty of representor to “ make good ** representa- 
tion.] — It is an old liead of equitj’", that if a 
representation is made to a man, going to deal 
on llie faitiv of it in a matter of interest, the 
jjerson making the representation, knowing it 
false, shall make it good ; & the jurisdiction 

assumed by cts. of law in such cases will not 
prevent relief in equity. — Evans v. Bicknell 
(1801), G Ves. 174 ; 1 Ooop. temp. Oott- 480 ; 
31 E. 11. 998, L. 0. 

Annotations : — Apld. BtuTowes t’. Lock (1805), 10 Ves. 
470. Consd. WilHOu i'. Short (1848), 0 Hare, 860 ; Slim 
V. Crouciier (1860), 1 L»o G. F. ic J. 618; Nocton v. 
Ashburton, [1914] A. C. 932. Re!d. Adamson v. Evitt 
(1830), 2 lluss. & M. 06 ; Gibson v, D’Esto (1843), 2 Y. 
He C. Ch. Cas. 542 ; Joiden v. Money (1854), 5 U. L. Cas. 
1S5; Hutton v. llossitur (1855), 7 Do G. M. ic Q. 9 ; 
Lloyd r. Banks (1867), 15 W. R. 1000 : lie Overend, 
Gm-ncy, Ex p. Oakc.s &c Peck (1807), L. R. 3 Eq. 576 ; 
Clark V. Ilo.skius (1808), 37 L. J. Ch. 661 ; Ramshiro v. 
Bolton (1869), L. R. 8 Eq. 294 ; Hill v. Lano (1870), 
L. R. 11 Eij. 215 ; Hunter v. Walters, Curlin^f v. Walters, 
Darucll v. lluuter (1871), 20 W. R, 218 ; Low v. Bouvorie, 
[1891] 3 Ch. 82; Exploring Laud & Minerals Co. v. 
Kolckmaun (1905), 94 L, T. 234. Mentd. Clillord v. 
Brooke (1806), 13 Ves. 131 ; Harrison v. Gardner (1817), 
2 Madd. 198; Hall v. Maltby (1819), 6 Price, 240; 
LoveridKo v. Cooper (1823), 2 L. J. O. S. Ch. 75 ; Martinez 
V. Cooper (1826), 2 Russ. 198 ; Wiseman v. We.stland 
(1826), 1 Y. & J. 117 ; Horlock v. Piicstley (1827), 2 
Kim. 75 ; Dcaiio v. Hall (1828), 3 Russ. 1 ; Hrydeu v. 
Frost (1837), 1 Jur. 330; Attwood v. Small (1838), 6 
Cl. He Fin. 232 ; Jones r. Jones (1838), 8 Sim. 633 ; 
J'anovv V. liees (1840), 4 Beav. 18 ; Jones v. Smith 
(1841), 1 Haro, 43; Moux t\ Bell (1841), 1 Haro, 73; 
West V. Reid {1843), 2 Hare, 249; Stevens r. Stevens 
(1845), 2 Coll. 20 : Allen v. Knight (1846), 5 Hare, 272 ; 
Blair v. Bromley (1847), 2 I’h. 354 ; Ingram v. Thorp 
(1848), 7 Hare, 67 ; Phillipsou v. Gatty, Gatty v. Phillip- 
Bon (1848), 7 Hare, 616; Hewitt v. Loosemore (1851), 
9 Hare, 449 ; Finch v. Shaw, Colyor v. Finch (1854), 
19 Beav. 500 ; Colyor v. Finch (1856), 5 H. L. Cas. 905 ; 
Hunt V. Elmos (1800), 28 Beav. 631 ; Stackhouse v. 


Jeisoy (1861), 1 John. & II. 721 ; SharnJoa v. Adam* 
(1863), 32 Beav. 213; Dowle v. Saunders (18641, 2 
Horn. & M. 242 ; 2te Tlchenor (1865), 85 Beav. 3i7 ; 
Newton v. Newton (1868), L. R. 6 Eq. 135 : Keith v. 
Burrows (1876), 1 C. P. D. 722 ; Sohrooder v. Mendl 
11877). 37 L. T. 452 ; Northern Counties of England 
Fire Iiisco. v. Whipp 1884), 26 Ch. D. 482 : Manners u. 
Mow (1885), 29 Ch. D 725 ; Moore v. Knight (1890), 63 
L. T. 831 ; Taylor v. Russell, [1891] 1 Ch. 8 : lie Ingham, 
Jones V. Ingham, [1893] 1 Ch. 352 ; Brooklosby v. Temper- 
once Bldg. Soc., [1895] A. C. 173 ; Walker v. Liuom, 
[1907] 2 Ch. 104. 

1126. .] — The jurisdiction to cnforc 

specific performance with compensation for defects 
on a vendor, in cases where the contract is silent 
as to compensation, rests on the equitable estoppel 
that where a vendor has represented & con- 
tracted to sell an estate as his own, & the pur- 
chaser has relied on tiic representation, the vendor 
cannot afterwards be heard to say he has not the 
entirety. — Rudd v. Lascelles, [1900] 1 Ch. 815 ; 

09 L. j. Ch. 890 ; 82 L. T. 250 ; 48 W. R. 580 ; 

10 T. r.. R. 27S. 


Annotnlions : — Refd. Ruihcilord v. Acton-Adams, [1915] 
A. C. 866. Mentd. Halkctt v. Dudley, [1907] 1 Ch. 590. 

.] — Sec, further, Settlements ; 

Specific Performance. 

1127. .] — Wiiere a trustee was charged in 

respect of a misrepresentation to a purchaser ; 
having notice ; c'c alleging only, that lie did not 
recollect the fact, tliis was a more proper subject 
for equity than law : at least there was a con- 
current jurisdiction. — Burrowes v . Luck (1805), 
10 Yes. 470 ; 32 E. R. 927. 

Annotations: — Consd. Gibson v. D’Esto (1843), 2 Y. & C. 
CU. Cas. 542. Apld. Lake v. Bmtton (1856), 8 Do G. M. 
& G. 440. Consd. Slim Croueher (1860), 1 Do G. F. 
& J. 518; Lloyd v. llauks (1867), L. R. 4 Eq. 222 ; 
lie Overend, Gurney, Ex p. Oakes &; Peek (1867), L. R. 
3 Eq. 576 ; Eaglosheld v. Londonderry (1876), 4 Ch. D. 
603; Malbias v. Yetts (1882), 46 L. T. 497; Low v. 
Bouverie, [1891] 3 Ch. 82; Exploring Laud & Minerals 
Co. V. Kolckmaun (PJ05), 94 L. T. 234 ; Nocton v. Ash- 
burton, [1914] A. C. 932. Reid. Pulsford v. Hlrhards 
(18531, 17 Beav. 87 ; Ramshiro v. Bolton (1869), L. R. 
8 Eq. 294 ; Hill v. Lane (1870), L. R. 11 Eq. 215 ; lie 
Dungar’s Trusts (1889), 58 L. J. Ch. 3J5; Balkis Con- 
solidated Co. V Tornkiuson (1893), 42 W. R. 204 ; Williams 
V, Pinckney (1897), 67 L. J. Ch. 34. Mentd. Ingram v. 
Thorp (1818), 7 Hare, 67 ; Price v. Macaulay (i852), 2 
De G. M. & G. 339; Robson v. Devon (1857), 6 W. It. 
724 ; Stephens tJ. Venables (1862), 31 Beav. 124 ; lie Ward 
(1862), 31 Boav. 1 ; lie Tiehcnor (1865), 35 Beav. 317 ; 
Peek V. Guruoy (1873), L. R. 6 H. L. 377 ; Brownlie v. 
Campbell (1880), 5 Ap]). Cas. 925 ; Derry v. Peek (1889), 
14 App, Cas. 337 ; L & N. W. Ry. v. Boulton (1890), 
63 L. T. 727 ; Thladon v, Tindall (Committee of Lloyd’s) 
(1891), 40 W. R. 141; Whittington r. Sealc-Hayuo 
(1900), 82 L. T. 49. 

1128. .] — Jorden V. Money, No. 1041, 

ante. 

1129. When equitable estoppel arises — General 
rule.] — Where a jiarty, by misreiiresentation, 
draws another into a contract, such party may be 
compeUed to make good the representation, if 
that be possible, but if it be impossible, the 


PART VI. SECT. 3, SUB-SECT. 1.— E. 

t. Privies.] — A privity exists be- 
tween an execution creditor & a 
])urchascr at a ct. sale, the latter 
represeutlug the former in so far as 
he had a right to bring the property 
to sale in execution of his decree. 
Thus, when the plea of estoppel is 
available to a decree holder, it ie 
likewise available to the purchaser 
at the execution sale, as his repi'esenta- 
tlve or as one clahning under him — 
Krishnabhupati Di:vu v. Vikrama 
Dkvu (1894), 1. L. U. 18 Mad. 13.— 
IND. 


a. Bond fide holder of forged in- 
ttrumeiU.] — The bond fide holder for 
value of a forged hundi, to wliom 
after it had been dishonoured, it had 
been transferred by endorsement by 
the payees, who at the time of endorse- 
ment knew that the hundi was forged 
■ued the payees on the hundi, to 


recover the amount ho Imd paid tlicm 
for it : — Held : the payees were 
estopped from setting up the forgery 
of the hundi as a bar to the suit. — 
Bisben Cuand V. Rajenduo Kihiiorb 
SiNiiU (1883), I. L. R. 5 All. 302.— 
IND. 

PART VI. SECT. 3, SUB-SECT. 1.— F. 

1 127 1. Whether different from estoppel 
at law.] — Pltf. was a director of a 
luining co. when a call was made & 
notice of it given, & afterwards when 
notice was given to certain shareholders, 
including himself, that unless the call 
was paid by a certain date their shares 
would bo forfeited. Ho did not pay 
the call, & a few days after the date 
fixed by the last notice he resigned his 
position as director. Subsequently tlio 
directors passed a resolution that 
pltf.’s shares being forfeited, should 
be sold, & they afterwards removed Ids 


name from the register. At tlxis timo 
the shares were uxisaleahlo, but four 
months afterwards they hccamo of 
considerable value, when pltf. claimed 
them & tendered all calls. The 
directors then passed a resolution 
declaring the calls forfeited. Pltf. 
brought an action for wrongful removal 
of his name from the register : — Held : 
while the conduct of pltf. might havo 
formed a good equitable plea if ho 
had sought equitublo relief it did not 
amount to an estoppel in law, to 
prevent Ids di.sputing the right of 
defts. to remove his name from 
the register. — Greenwood v. Ciiow’N 
I’RINOE Oold-Minino Co., 1 J. R. N. S. 
41.— N.Z. 

b. When equitable estoppel arises 
— Extinguishment of charge. J — An owner 
of property made a grant therefrom 
of an annuity, with a proviso that, in 
COSO of failure to pay the same, the 



Part VI. -Estoppel in Pais. 


309 


person deceived may avoid the contract. The 
B^e principle applies, though the party, at the 
time, believed the statement to bo true, if in the 
duo discharge of his duty, he ought to have then 
known otherwise. 

Third parties, who by false representations 
induce others to enter into contracts, arc estopped 
from afterwards falsifying their statement, &, if 
necessary, may be compelled to make them 
good. But the false statement of one, not a 
party to tlie agreement entered into on the faith 
of it, is not a ground for avoiding it. 

Misrepresentations may be either by a sup- 
pression of the truth or an assertion of what is 
false ; but to be the ground for avoiding the 
contract, the representation must be one “dans 
locum coniraclui,” or such, that it is reasonable 
to infer, that in its absence the party deceived 
would not have entered into the contract. 

Tlie ground on which this relief is asked is that 
principle of equity which declares, tliat the 
wilful misrepresentation of one contracting party, 
which drawls another into a coni-ract, shall, at 
the option of the person deceived, enable him to 
avoid or enforce that contract. Tlie basis of 
this, as well as of most of the great principles on 
which the system of equity is founded, is the 
enforcement of a careful adherence to truth, in 
all the dealings of mankind. The principle itself 
is universal in its application to these cases of 
contract. It alfects not merely the i^arties to 
the agreement, but it affects also those wdio 
induce others to enter into it. It applies not 
merely to cases where the statements w^eri) known 
to bo false by thtise who made them, but to cases 
where statements, false in fact, w'cre made by 
persons wdio believed them to be true, if in the 
due discharge of their duty, they ought to have 
kno^vn, or if they had formerly known & ought to 
have remembered, the fact wdiich negatives the 
representation made. Tliis principle applies to 
all representations made, on the faith of w’hich 
other persons enter into engagements, so that 
whether the representation were true or false, at 
the time when it was made, he who made it sliall 
not only be restrained from falsifying it there- 
after, but shall, if necessary, bo compelled to 
made good the truth of that which he asserted 
(RoMILLY, M.R.). — PULSFOKD V , RlClIATlDS (1853), 
17 Beav. 87 ; 22 L. J. Ch. 559 ; 22 L. T. O. S. 
51 ; 17 Jur. 8G5 ; 1 W. R. 295 ; 51 E. R. 9()5. 
Annotations: — Reid. Jennings v. Bronghton (1853), 17 

Boav. 234. Mentd. Busliby v. Ellis (1853), 17 Beav. 

27y ; Gordon v. Street, [1839] 2 Q. B. G41. 

1130 . .] — The doctrine of equitable 

estoppel by representation is a wholly dillercnt 
thing from contract, or promise, or equitable 
assignment, or anything of that sort. The 
foundation of that doctrine, which is a very 
important one, & certainly not one likely to be 
departed from, is this, that if a man dealing with 
another for value makes statements to him as to 


existing facts, which being stated would affect 
the contract, & without reliance upon which, or 
without the statement of which, the party would 
not enter into the contract, & which being other- 
wise than as they were stated, would leave the 
situation after the contract different from what it 
would have been if the representations had not 
been made ; then the person making those 
representations shall, so far as the powers of a 
ct. of equity extend, be treated as if the repre- 
sentations were true, &; shall bo compelled to 
make them good. But those must be repre- 
sentations concerning existing facts (Lord 8el- 
BORNE, C.). — Citizens’ Bank of Louisiana v. 
First National Bank of New Orleans (1873), 
L. R. 0 II. L. 352 ; 43 L. J. Ch. 269 ; 22 W. R. 
191, IT. I.. 

Annotations : — Apld. Mills V. Fox (1887), 37 Ch. I). 153. 
Consd. Lovett v. Lovett, [1838] 1 Ch. 82; Gresham 
Lilo Assce. yoc. v. Crowther (1314), 111 L. T. 887. Reid. 
Williams v. Fincknoy (1837), 67 L. J. Ch. 34 ; Coleman 
V. North (1838), 47 W. It. 57. Mentd. Coxon v. Gorst, 
[18311 2 Ch. 73; Itainford v. Keith Ik Blackman Co. 
(1305), 74 L. J. Ch. 531 ; itatner v. Loudon Joint City & 
Midland Bank (1322), 38 T. L. It. 253. 

1131 . Representation of fact — No demand 

or incumbrance in existence.] — Injunction was 
granted to restrain deft, from recovering a demand 
from one of the pltfs., lie having represented to 
the agent of the other pltfs., on a treaty of marriage 
with his daughter, tliat there was no sucli demand 
existing. — Neville v. Wilkinson (1782), 1 Bro. 
C. C. 513 ; 28 E. R. 1289. 

Annotations: — Consd. Scott v. Scott (1787), 1 Cox, Eq. 
Cas. 306 ; Jordcu v. Money (1854), 5 H. L. Cas. 185 ; 
Bold V. Hutchinson (1855), 20 Beav. 250. Reid. Dalbiac 
V. Dalbiac (1803), 16 Vos. 116 ; Ex p. Carr (1814), 3 Ves. 
& B. 108; Bentley v. Mackay (1862), 31 Beav. 143; 
MiUs V. Fox (1887), 37 Ch. D. 153. Mentd. Wilmot v. 
Woodhouso (1733), 4 Bro. C. C. 227 ; Eastabrook v. 
Scott (1737), 3 Ves. 456 ; Osborne v. Williams (1811), 
18 Vos. 373 ; Vauxhall Bridge Co. i\ Spencer (1821), 
Jac. 64 ; Warden v. Jones (1857), 23 Beav. 187 ; Evans 
V. Wyatt (1862), 31 Beav. 217 ; Luxiiioto v. Clifton 
(1867), 17 L. T. 400. 

1132 . .] — Burk OWES v. Lock, 

No. 1]27, auic. 

1133 . Restrictions in lease.] — Deft. 

held two plots of building land, B. & G'., under 
a lease whi(;h contained a covenant to budd the 
houses not less than thirty feet apart, the ellect 
of which was to secure to houses on plot B. a 
sea view over plot C. H. having entered into a 
treaty with deft, for an underlease of B., made 
inquiries of deft, as to what could be built on the 
land in front. Deft, replied that he, deft., could 
not build on 0. closer than tliirty feet, as his 
lease did not allow it. II. after having inspected 
the original lease took an underlease of B., con- 
taining a covenant by deft, that he, Ins exors., 
administrators & assigns, would observe the 
lessee’s covenants in the original lease. Deft, 
afterwards surrendered his lease to the ground 
landlord, took a new lease not containing the old 
restrictions, & commenced building on C. in a 
way winch would obstruct the sea view from 


grantee & her heirs should be entitled 
to take possession of the property. 
He subsequently mtged. the same 
property, by an instrument vt'hlch set 
out that it was his absolutely. After 
this ho paid the annuity till the death 
of the grantee, whose heir he was. 
The mtgoos. obtained a decree upon their 
deed, & in execution thereof the pro- 
perty was attached & sold, & the 
decree-holders obtained possession. 
The heirs of the mtgor. sued the decree- 
holders for recovery of possession & 
for arrears of the annuity, claiming 
under the terms of the grant : — Held : 
the charge merged & was extinguished, 
& as tlio grantor had professed to trans- 
fer tlio property to the mtgoes. unin- 


cumbered, ho was bound to give it over 
to them free from incumbrance, & it 
would not lie in his mouth nor in the 
mouths of his heirs, to setup the charge 
against the mtgoes. & their vendees. — 
Hadiiey Lalu.Mahesh-Pr.vsad (1885), 
1. L. K. 7 All. 864.-— IND, 

0 . Applicaiion of doctrine of equit- 
ahle estoppel — To agreement to abide 
by decision of referee — Agreetncnt carried 
out.] — In a suit for possession of land, 
pltf. & defts. applied that a pleader 
might be apolnted as comr. to 
ascertain who held the land on either 
side of the khal in dispute, &: agreed 
that, if pltfs. were found in possession 
of such laud, they should got a decree ; 


while if deft, was found in possession 
the suit should be dismissed. Accord- 
ingly, a oornr. was appointed, & pltf.’s 
suit was decreed in accordance with 
the couir.’s report. From this decision 
defts. appealed : — Held : the agree- 
ment between the parties to abide by 
the decision of the comr. on tlie fact 
of possession was a valid agreement, 
& when that agreement was given 
efleot to & carried out, it would bo 
Inequitable to allow defts. to resile 
from it, & they were estopped in equity 
from so doing. — Bahir Das Chakra- 
VARTi u. Nobin Chundkr Pal (1901), 
I. L. R. 29 Calc. 306.— IND. 


d Necessity for showing sufficiency 



310 


Estoppel. 


. 3. — By representation: Sub-sect. 1, F.; auh- 
sect. 2 , A.} 

houfjos on B. belonging: to plif., who was the 
assignee of If. : — livid: even if by reason of the 
surrendtT the covenant was gone, pltf. was 
entitled to «'in injunction on equitable grounds, 
for what deft, had said to H. amounted to a 
representation, that deft, could •not during the 
term of his lease build otherwise than in a par- 
ti(Milar wny, which representation he was bound 
to make good. — Pigoott v. Stratton (1859), 
1 I)e G. F. J. 33 ; 29 L. J. Ch. 1 ; 1 L. T. Ill ; 
24 J. P. G9; 6 Jur. N. S. 129; 8 W. R. 13; 
45 E. K. 271, L. C., L. JJ. 

Annotations : — Consd. Martin r. Ponglas (1867), 16 W. R. 
268 ; Low v. Bonvorie, |1891] 3 Uli. 82. B^d. Tomkin- 
Hon V. Biilkis Consolidated Co., [1891 ] 2 Q. B. 614. Mentd. 
KondalJ v. Hill (1860), 2 L. T. 717; Tmill v. Baring 
(1861), 3 Now Rep. 362 ; Brabant v. Wilson (1865), 35 
L. .1. Q. B. 49 ; Tulk v. Metropolitan Board of Works 
(1867), 8 B. & S. 77 7 ; Maddisou v. Aldcison (1883), 
8 App. Cas. 467 ; Spicer v. Martin (1888), 14 App. Cus. 
12 ; Mackenzie r. Childei-s (1889), 43 Ch. D. 205 ; Wmsatou 
r. Maple, [18931 3 Ch. 48; Kennard r. Ashman (1894), 
10 T. L. IL 213 ; Wilkes v. Spooner, fl911J2K. B. 473. 

1134. Right to property.] — Upon an 

application by M., a female infant, for leave to 
marry her futime husband & to execute a settle- 
ment, proposals were carried in which it was 
stated tliat she was entitled as tenant in tail to 
real estate, inclading freehold property in London, 

it urns thereby proposed to disentail the whole 
of the property & vest the same, with certain 
exceptions, in trustees. A similai* statement was 
made in an alfidavit filed in support of the applica- 
tion by the trustees of the deed under which M. 
derived her title. At that date jM. had no interest 
in the J,ondon property, it having been taken 
by tiio London vSehool Board & the purchase- 
money paid into ct. In consequence of the above 
statements, which were made tlirough inad- 
vertence, a disentailing deed was executed, with 
the .sanction of the ct,, which included the property 
in question, but did not include the fund in ct. 
After the marriage ]\I. disentailed the fund, & 
claimed it against the trustees of the marriage 
settlement. In an action by the trust/ees for 
rectification : — llc/d : M. was precluded by the 
representations made on her behalf from setting 
u}) any title to the fund adversely to the trustees. 
—Mills v. Fox (1887), 37 Ch. D. 153 ; 57 L. J. Ch. 
50 ; 57 1.. T. 792 ; 30 W. B. 219. 

Annotatiems .—Mentd. Be Monckton’s Soitlrnt., Monokton 
V. Moiicktori, [1913i 2 Ch. 636; lieE. 1). S., [1914] 1 Ch. 

(j 1 o. 

1135. .] — Gresham Life Assurance 

►Society v. Crowtiier, No. 1002, a/dc. 

Bepresentations of fact generally, see Sub-sect. 1, 
B. (a), anlv. 

1138. Representations of intention — Not to 

exercise power.]— A father, during the treaty for 
the marriage of his daughter, represented that 
she would become entitled, on the decease of her 
parents, to one-third share of certain trust funds, 
subject to the excrcisti of a certain power of 


appointment vested in himself, but which power 
he did not intend to execute. The settlement 
recited that the intended wife was so entitled, 
“ subject to any exercise ” of the power. In 
tmtli, if the wife predccoascal her parents, her 
slrare did not vest in lier, but went to her issue. 
The father exorcised the power to the prejudice 
of Ids daughter, & her issue. The wife pre- 
deceased her father, leaving issue. The father 
afterwards died : — Held : tlie father had pre- 
cluded himself from executing the power, & this 
equity might be asserted by the i^suo of the 
marriage. — Walfohd v. Gray (18G5), 5 New Ilcp. 
235 ; 11 L. T. G20 ; 11 Jur. N. S. 100 ; 13 W. R. 
335 ; affd., 0 New Rep. 70, L. 0. 

1137. Not to enforce rights.] — It is 

the lirst principle upon which all cts. of equity 
proceed, that if parties wlio have entered into 
definite & distinct tf'rms involving certain legal 
results, ceitain penalties or legal forfeiture, after- 
wards by their own act or with their own consent 
enter upon a course of negotiation which has the 
ellect of leading one of the parties to suppose 
that the strict rights arising under the contract 
will not be enforced, or will be kept in suspense, 
or held in abeyance, the person who otherwise 
rniglit have enforced those rights will not be 
allowed to enforce them where it would be in- 
equitable having rc'gard to the dealings which 
have thus taken place between the parties (Lord 
Cairn.s, G.). — Hughes v. Metkopolftan Ry. Co. 
(1877), 2 App. Gas. 439 ; 40 L. .1. Q. B. 583 ; 30 
L. T. 932 ; 42 J. P. 421 ; 25 W. R. 080, 11. L. 
Annotations ; — Consd. Birmingham & District Land Co. v. 
L, Sc N. W. Ky. (1888), 40 Ch. D. 268 ; Bnmtir v. Moore, 
11904] 1 Ch. 305 ; .Modern Transport Co. ■?', J)\inerio S.S. 
Co., [1917] 1 K. B. 370. Befd. Morrell v. Stndd & Milling- 
ton, [1913] 2 Cli. 648 ; Hartley r. Hymans, [1920] 3 K. B. 
475. 

To abandon claim.]— C had- 
wick V. Manning, No. 1047, ante. 

Representations of intention generally, see 
Sub-sect. 1, B. (a), ante. 

1139. Application of doctrine of equitable estoppel 
-To volunteer.] — Lovett v. Lovett, No. 770, 
ante. 

Enforcement of doctrine of equitable estoppel — 
By specific performance,] — See Specific Per- 
formance. 


SuB-.SECT. 2 . — ^By Statement. 

A. Verbal Statements. 

1140. As to tenancy— Date of commencement.] 

— Where a tenant on being applied to respecting 
the commencement of Ids bolding, informs the 
party tliat it begins on a certain day, & notice to 
quit on that day is given at a subsequent time, 
he shall be bound by the information he so gave, 
& not bo permitted to show that in fact it began 
at a different time. — D oe d. Eyre v. Lambly 
(1798), 2 Esp. 635, N. P. 

Annotation: — Reid. Doe d. Murrell v. Mihvard (1838), 
3 M. & W. 328, 


of cause.]-^]ie PUKNCII (1913), 23 

W w h’ ; H D. L. R. 379 ; 4 
W. W. IL 461. — CAN. 

c+JL’- 7“;^ — ^ le.sHor is not ro- 
Btrauied by any rule of equity from 

wim of whose lease has expired morel v 
by reason of that Buiant’s having 
erected permanent structures on the 
Lnd loaBod, such building having 
been wthin the knowledge of the 
there not having been any 
Interference on his part to prevent 
It. To raise an equitable estoppel 
the lessor precluding him from 
on the determination of the 


tenancy, for possession, tho tonan 
should show facts sufiicient to justify 
tho legal inference that tho losso 
has by jdaln implication eonlractot 
that tho right of tenancy should lx 
changed into a right of pormanon 
occupancy. Acquiesconoo by thele.ssoi 
in this case was a legal Inforonco to b< 
drawn from suoU facts as wore found 
Tho onus of establishing sufllcien 
caipo for an equitable estoppel hac 
discharged by the tenant li 
this Instance. — Beni Ram v. Kundai 
(1899). I. L. R. 21 All. 496 
' '. App. 08 ; 3 a W. N 


PART VI. SECT. 3, SUB-SECT. 2.— A. 

f. As to registration of agreejnent.J 
— The memorandum of assoon. of a 
oo. registered under Co.'s Act, stated 
that tho object of the oo. was to 
purchase a certain Invention & to 
adopt & carry into elfoct a oortalii 
agreement entered Into between tho 
inventors of tho one part & B., on 
behalf of tho co. of tno other part. 
The mornorandum also stated that the 
capital of the co. was £100,000 divided 
into 100.000 shares of £1 each, of 
which 9(1,000 should ho deemed for 
all purposes fully paid up. It was 
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1141. .] — In trespass quare clausum^ deft. 

pleaded liberum tenementumy & proved a convey- 
ance from A. who had entered into an agreement 
to purchase from pltf., which, however, had 
never been performed : — Held : on proof tliat 
pltf. had, subsequently to the agreement t'fc 
conveyance, spoken of himself as tenant to A. 
the jury were justified in finding tlie verdict for 
deft. — Gingell v. Gifford (1840), 7 L. T. O. S. 
03 . 

1142. .] — W. died intestate in 1798 seised 

of a house & land, leaving a widow & an only son, 
by her, J., fifteen years old. The widow con- 
tinued to reside on the property, about a year 
after the death of W., married deft., & resided 
with him on the premises, J. also remaining with 
them till 1805, when he went away, but occasion- 
ally 1 ‘etumed for about a fortnight at a time till 
1842. About that time deft, applied to the 
lessor of pltf. to advance £100 on mtge. of the 
p'i'o perty, on that occasion the title deeds being 
produced, the solr. stated that it was necessary 
that J ., being the heir-at-law of W., should execute 
the conveyance. Deft, accordingly brought ,T., 
who executed the mtge. &; signed the rec(;ipt for 
the £100, which was received by deft. ‘.--Held : a 
jury might well presume, on fliis state of facts, 
that deft, was tenant at will to J., & deft., by his 
conduct, had waived all right to set up Jteal 


Property Limitation Act, 1833 (c. 27), to defeat 
the right of entry of J. 

When it is said there is no estate by estopiiel, 
the answer is that estoppel gives no interest in 
any case. If this man had said, I am your tenant, 
that would have been sufficient ; — when he 
allows the other party to advance money & puts 
it into his own pocket on that supposition, it is 
quite as strong as any admission that could be 
made (Lord Denman, C.J.). — Doe d. Groves v. 
Groves (1847), 10 Q. B. 480 ; IG L. J. Q. B. 297 ; 
9 L. T. O. S. 72 ; 11 Jur. 558 ; 110 E. R. 185. 

1143. As to handwriting.] — If a party on a 
bill, on being asked, if it is his ovui handwriting, 
answers, that it is, & will be duly paid, he cannot 
afterwards set up a defence of forgery of his name ; 
for he has accredited the bill, & induced another 
to take it. — Leach v. Buchanan (1802), 4 Esp. 
220, N. P. 

Amwtations : — Re£d. Sanderson t\ Colhuan (18-12), 4 Man. 

& G. 209 ; Brook v. Hook (1871), L. It. 6 Kxch. 89. 

1144. As to ownership of property.] — A bkpt., 

in his examinations before the comrs., stated 
that he had no intei'est in certain promises settled 
in trust, on his maiTiagc, his wife at the time, 
admitting that she had the settlement but would 
not give it up, or allow it to be seen : — Held : 
those facts together with the lapse of twelve 
years, did not estop bkpt. from petitioning for 


provided in Uio agreement referred 
to in tlio memorandum that tboso 
9U,0(J0 paid np Khares Bliould be isnued 
to tile inventors as cemsideratiou for 
their aalo to th(i eo. of the invention 
F., who was solr. to tlie co, & liad full 
notice of the circumatancob luider 
which the co. was formed, warned B,, 
the mauaging director, that the shares 
should not bo allotted till the agrec- 
nient had been registered. After- 
wards, botii before tc after allotment,, 
B. informed I*’, that the agreement hud 
boon duly registered, 6c F. on the 
faith of this reprebontation bought 
3,500 paid-up shares, of which 
number lie retaiued 1,400 up to the 
time of winding up the oo., when 
for the fli-st time be heard that the 
agreement had not boon registered : 
Held : B.’s representation ttiat the 
agreement had bceu registoied estopped 
the liiiuldator from leuuhing F. to 
pay calls as holder of shares on which 
no cash had been paid. — Re Phillii’- 
SxKPm-'.N Photo Lttjio TyroaRAimio 
I'liooms Co., Ltd., Fkhuusson’s 
Cask (1891), 12 N. S. W. Eq. 11.— AUS. 

1144 i. As to ownership oj propertu,] 
— The adnussions of a party made tea 
stranger to tlie suit are not con- 
clusive upon him as an estoppel. 
Thus, whore pltf. stated to It. that 
property in his possession belonged 
to his brother, 6c thereupou issued an 
execution & seized the property, for 
which pltf. brought trespass : — Held : 
as the statements to It. were not made 
in coniioction with the subject of tlie 
action, tboy were not conclusive on 
pltf. — M ukkay V. Johnston (1819), 1 
AU. 409.— CAN. 

1144 ii. .] — Action against tho 

shorill for seizing & selling goods. 
Pleas, not guilty, & not possessed. 
It appeared that pltf. had mtged. 
the property to M., & executions camo 
Into the sheriff’s hands both against 
pltf., who was in possession of the 
goods & tho nitgee. Pltf. told tho sheriff 
that tho goods wore not his, but wore 
under mtge. to M., & the sheriff seized 
6c sold under the execution against M. 
Tho sale produced £312 5s., of which 
tho sheriff applied £200 on tho execu- 
tions against M., being the amomit 
due to him by pltf, on tho mtge., 
which foil duo two days after, & the 
balance he applied on tno writs against 
pltf. Host 01 the property had been 


bought in by pltf.’s brotlier-in-law, 
who gave his noto for tho jiui’chase- 
money, left the goods in possession 
of pltf., who afterwards paid the note. 
9'lie jury found that the value of all the 
goods sold was £500, & of that purtioii 
which pltf. did not get back £200 ; & 
it was left to tho ot., drawing sucii 
infoiences as a jurj’’ miglit from tlie 
evidence to say whether pltf.’s action 
could be maintained, 6c. if so whether 
ho was entitled to the one sum or tho 
other : — Held : pltf. was clearly not 
estopped from recovering, by having 
told tho sheriff that f.he goeds were not 
his, but mtged. to M. 'TJiis judgment 
was suiisequcntly appealed from 6i, a 
new trial ordered. — Hkndehson x\ 
Foutunk (1 859), 18 U. C. 11. 520.— CAN. 

1144 iii. — .] — Ejectment on a con- 
dition of a re-entry for w'ant of jiro- 
perty to distrain. Tbo bailiff iiad 
been sent to search tho premises, & 
had also a demand in ejectment to 
servo if no property should be found on 
which to levy. Ho found nothing, 
but on passing a hovel ho asked deft, 
if there was any property theie, 6c 
deft, said there w^as not, & tho bailiff 
did not search it, & served the demand 
in ejectment. On the trial deft, did 
not dispute his former denial that there 
was property, but proved that there 
was sufficient to satisfy half a year’s rent. 
Pltf. contended that deft, was estopped 
from denying tho truth of his state- 
ment to the bailiff. At tho trial the 
judge held deft, was not estopped, & 
pltf. submitted to a non-suit. A rule 
nisi to sot the non-suit aside & tor 
a new trial was granted on tho ground 
that deft, was estopped : — Held : deft, 
was not estopped but the rule should 
be made absolute on the ground that 
pltf. had a right to have tho credibility 
of doft.’s testimony in contradicting 
his former statement submitted to a 
jury. — Wtewart v. MoPhee (1863), 
1 P. E. I. 236.— CAN. 

1144 i V. . ] — A. took a convoyanoe 

as trustee for B. B., in answer to a 
bill by a person claiming tho property 
against both, was induced by A. to 
swear that he, B., had not any interest 
in the property. In a subsoiiueiit suit 
by B. agaiiust A. : — Held : B. was not 
precluded from showing tho trust. — 
WASHBURN V. FERRIS (1871), 10 

Gr. 76; U Gr. 610.— CAN. 


1144 V. ,] -Where in an action 

for recovery of lauds by M., who Imd 
bought them at a sale under execution 
against J., it was objected that ho bad 
failed to prove tliat J. bad at tbo time 
of sucjh sale any title to tho lauds : — 
Held : tho fact that in the coui-so of 
certain prior proceedings had by M. on 
an execution against K., tho wile of J., 
for tho purpose of selling tho lands, M. 
had then asserted that they belonged 
to her, did not estop M. from now as 
against J. & A., alleging that they be- 
longed to J. — -McGee r. Kane (1887), 14 
O. K. 226; affd., Cass. Dig. 24 7.— CAN. 

1144 Vi. .] — In an action to re- 
cover damages for tho removal of fix- 
tures from property covered by several 
mtges., it was claimed by deft.’s 
counsel that pltf. H. was estopped, on 
account of certain transactions in 
relation to the fixtures in which they 
w(uo treated as pomoual property & 
not as fixt iii'os : — Held : there could 
bo no estoppel In the absence of evidence 
that H. authorised the making of the 
representations by which it was claimed 
the estoppel was created. — Browne v. 
Brookfield (1892), 24 N. S. K. 476. — 
CAN. 


1144 vii. .] — Action to recover 

balance due for a threshing outfit 
sold 6c delivered by pltf. co. to defts., 
C. & E., imder a written agTOement 
signed by defts. wbiob provided that 
promissory notes were to be given on 
approved security lor the amounts 
payable at the dates mentioned. When 
tho machinery had boon delivered at 
defts.’ farm, iiltls.’ agent called there 
to take settlomont for it. Defts. then 
signed tho notes asked for & the agent 
demanded a lien on tho farm as 
secui'ity for tho notes, & relying on the 
representations of both defts. then 
made that tho wife owned the laud, 
accepted a lieu on tho land for the 
amount, signed by E. in tho presence 
of C., & did not insist, as he might have 
done, that C. should also sign it. It 
appeared that tho title to the laud was 
then actually in C., & had remained 
so ever since. Renewal notes had 
been given by defts. & the original 
periods of credit considerably extended, 
& during this time O. wrote several 
letters in which E. was spoken of as the 
actual owner : — Held: O. was estopped 
by tho representations ho had made, 
& subsequently repeated, from denying 
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SccU 3 . — By reprcscjitation: Siib-scct. 2, A.] 

a renewed fiat io inquire into the conduct of f ho 
assignees & oihers, as to tliat property, in which 
bkpt. now stated tliat he had discovered that he 
had & always liad a life interest . — Ex p. Holder 
(1833), 3 Heac. & Cii. 270 ; 2 L. J. Bey. 64. 

1145. .] — AsherilT who comes to seize the 

goods of a debt or under a writ of execution is not 
bound by an estoppel, wdiich might liave pre- 
vented debtor himself from claiming the goods. 
M., being the owner of goods procured H. to 
assign them by bill of sale to R., to secure an 
advance of money. B. took the goods bond fide^ 
& upon the assurance of M. that the goods belonged 
to H. The goods were afterwards seized under a 
fi. fa. as the goods of M. On the trial of an inter- 
pleader issue between R. & the execution creditor 
the jury found that there had been no actual 
transfer of the goods from M. to H. : — Held : R. 
had acquired no title to the goods as against 
the execution creditor. — Richauds v. Johnston 
(1859), 4 n. A N. 060 ; 28 K J. Ex. 322 ; 33 
L. T. O. S. 200 ; 5 Jm\ IS. S. 520 ; 157 E. R. 
1000. 

Annotation : — Apld. llichards r. Jenkins (1887), 18 Q. B. D. 

45 J . 

1146. .] — H. <fe Co., tlie ownei*s of certain 

copper ore, employed T. to convey it in T.’s 
barge from Liverpool to Birkenhead, «fc to deliver 
it there to L., to be crushed in his mills ; L. 
having agreed to indemnify H. &; Co., against 
all risk of such transit. The barge, with the ore 
on board, having afterwards, without any fault 
of T., sunk in the River Mersey, T. informed 
II. <te Co., of the accident, & requested to be 
employ(!d to raise the ore, when he was told that 
H. Co., had nothing to do with it, & that he 
should see L., who had the management of it. 
L., when applied to by T. as to getting the ore 
up, said that he was insured with S. <S5 that T. 
must, theroforcq go to 8. for orders. T. having, 
accordingly, obtained from S. directions to do 
the work, raised the ore, <fc, afterwards, conveyed 
it to Birkenhead, & then claimed a lien on it as 
against H. & Co., for the expenses of raising it : — 
Held : II. &; Co. had not estopped themselves 
from claiming the ore of T. as the true owners, 
since no representation had been made with their 
authority that any other person than themselves 


was tlio owner. — C astellain v. Thompson, 
Thompson v. CABTELr.AiN (1862), 13 C. B. N. S. 
105 ; 1 New Rep. 97 ; 32 L. J. C. P. 79 ; 7 L. T. 
424 ; 11 W. R. 147 ; 1 Mar. L. C. 259 ; 113 E. R. 
41. 

AnnoUitions : — Refd. Tlio Sohvny I’rince, [189(5] P. 120. 
Mentd. HLugston v. Wendt (187(5), 1 Q. B. J). 8(57. 

1147. .] — Deft., having a quantity of 

barley in sacks lying in his granary which adjoined 
a railway station, sold eighty quarters of it to M. 
No particular sacks were appropriated to M.. but 
the barley remained at the granary subject to 
his orders. M. sold sixty quarters of it to pltf., 
wlio paid him for them & received from him a 
delivery order addressed to the station-master, 
as was usual in such cases. Pltf. soTit this order 
in a letter to the station-master, saying, “ Please 
confirm this transfer.” The station-master 
showed the delivery order & i^ltf.’s letter to deft., 
who said, “ All right, when you get the forwarding 
note I will put the barley on the line.” M. 
became bkpt. ; k> deft, as unpaid vendor, refus(‘d 
t/O deliver the barley when the forwarding note 
was presented to liim by th(> station-master 
acting for pltf. : — Held : deft, was estopped by 
his statement to the station-master from denying 
that the pnjperty in the goods had passed to 
pltf., for, by making such statement, he induced 
pltf. to rest satisfied under the belief that the 
property had passed, A so to alter his position 
by abstaining from demanding back the money 
which he had paid to M.— Knioiits v. Wiffhn 
(1870), L. R. 5 Q. B. 600 ; 40 L. J. Q. B. 51 ; 
23 Ju T. 610 ; 19 W. R. 244. 

Annotalxons : — Consd. Sinun r. Anglo-Anierieaii TclrKuiph 
(;o., Auglo-Aineriuini TcUijrrtiph Co. v. Bpurlinf? (1879), 
,5 (h B. 1). 188; JleTKitTBon c. Williams, 11895] 1 Q. B. 
521 ; Dixon r. Kcnnanay, [1909) 1 Ch. 8:!:5. Apld. 
IMonarch Motor C^nr (.’o. r. i'easo (1908), 19 T. L. B. 148. 
Refd. Joseph x\ WoOb, Joseph r. Lyons, Joseph r. Ihd- 
eock, Joseph v. Jones (1881), Cab. ^5: Kl. 2(52 ; Kinprston- 
npon-Hull Cori)n. r. llardinff, 1 18921 2 Q. B. 494 ; Fostiir 
V. Tyne Ihintoon (V Dry Docks Co. & llem\Jck (1898), 
08 L. J. Q. B. 50; Sbeflield Corpn. v. Barclay (1902), 
8 Com. Cas. 4 9 ; Colley v. Overseas Experters (1919), 
Ltd. (1921), 12(5 L. T. 58. 

1148. — .] — Flatau & Co. V. Sawyer (1892), 

8 T. L. R. 65(). 

After delivery to carrier.] — In an 

action against common carriers for not delivering 
goods according to contract, th(i person whose 
l^roperty the goods arc is primd facie the person 


that the land in question was E.’s 
property & from claiming' it as his own 
ns against pltfs, — Joiix Ahell Co. v. 
IIOKNBY (1905), 15 Man. L. U. 450.— 

CAN. 


1144 viii. .] — The shcrity, having 

in hiB hands two writs of ex(;(rutiou 
against the goods of deft., instnictod 
his bailiti to make a seizure of deft.’s 
eJiattels. The bailiff went to deft.'s 
farm & found wheat stamling in stook 
& oats not yet cut. lleft. was not 
there, i'ho bailiff made out, signed 
as bailiff, & haiidtid to 
deft. 8 wile, a notice or memoranduni of 
seizure of the whe^at under tlio execu- 
tioi^. Ho tlicn left the iircrnises &c did 
nothing turner. On Oct. 8 deft, wont 
to the sheriff’s office told him that the 
oats weiy then cut & in stook, & orally 
adnntted a seizure, to save expense. 
The shenff then told deft, that the oats 
were seized under the executions, & 
took a bond, reciting the seizure, foi 
the forthcoming of the oats when 
required :—/i fid ; deft, himself wat 
estopped by his conduct from setting 
up that the oats were not under soizuiti 
‘ ^^iED918), 23 W. L. K 


10 D. L. K. 
1144 ix. ,] — Action for rates 


against apjilt. as owner of 8,91 2 acres. F. 
was at the time of making the assess- 
ment, & previously, the legal owner of 
0,352 acres more or less of the land, for 
which ho held a graiil from tho Crown. 
Applt., with others, was jointly 
interested with, F. In tho 6,852 acres, 
by reason of having advanced money 
on account of tho imrchaso. Tho 
money was not secured by way of 
mtge,, but in such a way as to con- 
stituto him part owner of the laud. 
Applt. instructed tho chairman of 
the highway boai’d to substitute his 
name for that of F. in tho assessment 
list, & ho was rated by the board as 
owner of tho land, & bo had promisod 
to pay tho rate, Tbo remaining 
2,500 acres of land were proved to bo 
land hold by & in possession of coidaln 
aboriginal natives. Tho magistrate 
gave judgment for the amount claimed 
less tho sum due for lands still held 
by native owners : — Held : applt. w'as 
estopped by his own act from saying 
that no was not the owner of tho land 
to the extent of tho acreage for which 
judgment w^as given. — Aitken v. 
Bremner, 3 J. 11. N. S. 8.— N.Z. 

1144 X. .] — Where A., w’ho w^as 

constructing a machine for B., being 
asked by C., who had recovemd a 
judgment against B., whether ho had 
on his premises any property belonging 


to B., pointed out tho macliino to C., 
& informed him it had been paid for 
in land, He further actively assisted C. 
in securing the property, & was 
present at a suliseiiuont sale by 
auction of the property & made no 
claim thereto, & allowed C. to become 
tho purchaser ’.—Held : A. wasostoppod 
from ilenying that tho maehino w'as 
B.'s, He from setting up tho want of 
a sufficient appropriation to & assent 
by B. — Kincaid v. MoCiix, 1 J, JL 
74.— N.Z. 

g. An to equitii of redemption. "I — 
ritf. brought ejectment on Sept. 0, 
1805, claiming under a mtgo. from W., 
tlio tluiii deft., in w'hoso place M. was 
allowed to defend as landlord, claiming 
under a mtgo. from W. to M. assigned 
to him. The mtgo. to M. was given 
on Nov. 9, 1861, & that to jiltf. on 
Mar. 21, 1804. On Sept. 21, 1805, 
M. by deed reciting an intorlocutory 
decree in chancery in respect to tbo 
foreclosure of W.’s mtge. to him con- 
voyed to M. as W.’s appointee, & 
on Nov. 0, 1805, by a decree in tho 
same suit, this mtge. was foreclosed. 
It was contended that tho mtge. to 
M. had merged In tho inheritance, & 
could not be sot up against pltf. It 
was proved that deft., in Apr. or May. 
1865, asserted that ho had got a deed 
of tho equity of redemption from W. ; — 
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witli wliom the conlract is made ; & declarations 
made by him subsequent to the delivery to the 
carrier, that the goods belong to another person, 
are not of themselves sufficient to prevent him 
recovering in such action. 

The simple question for you to decide is, with 
wlmm was the contract entered into ? Do you 
think that it was a contract entered into by 
pltfs. jointly, or by one of them only ? Are you 
satisfied that Mullinson was the agent of the two 
pltfs., or of one only ? Defts. say all these 
goods belong to George Bower, the uncle. If 
that be so, it may raise a question whether the 
contract was not made with him. The person 
whose i)roperty the goods are, is 'primd facie the 
party with whom the contract is made. The 
declarations of pltfs. are only evidence, &; not 
proofs. If the representations made at the time 
of tlie delivery to the carrier were, that the goods 
were not theirs, but their uncle’s, then I agree 
that they would have estopped themselves from 
saying they were not their uncle’s, but here, the 
representations were not made until afteiwards. 
The question is simply, whether you think these 
goods really belonged to George Bower (I*aiike, 
B.). — Mullinson v. Carver (1843), 1 L. T. O. S. 
59, N. 1\ 

1150. As to status — Feme sole — Not estopped 
from setting up coverture.] — A woman who lias 
declared herself to be a feme sole^ ik> as such has 
executed deeds & maintained actions, if herself 
sued as a feme sole, is not estopped from setting 
up the defence of coverture. — D avenport v. 
Nelson (1814), 4 Camp. 2(i, N. P. 

1151 . Feme covert — Estopped from suing 

as feme sole.] — Pltf, hired a house of deft., repre- 
senting herself at the time to bo a feme covert, &, 
upon the faith of the like representations, she 
obtained goods from various tradesmen ; — Held : 
her assertions that she was a feme covert estopped 
her from suing as a feme sole in respect of a tre.spass 
committed by deft, under colour of a distress for 
rent.— L angford v. Foot (1832), 2 Moo. & S. 
349. 

Compare No. 1214, post. 

■ That representor trader.] — See No. 1158, 

post. 

1152. As to payment — Direction to pay rent to 
new landlord.] —Downs v. Cooper, No. 1031, 
ante. 

1153. Of bill of exchange,] — A judgment 

had been given by A. for securing eight bills of 
exchange drawn by deft. & accepted by A. Five 
of the bills had been paid ; the sixth had been 
indorsed to pltf., & tlie remaining two were in 
the hands of deft. A. became insolvent six 
months after pltf. had given deft, notice of the 
dishonour of the sixth bill. Deft, assigned to 
pltf., as trustee for A.’s creditors, the judgment, 

also the two bills of exchange in his hands, & 
released A. A year afterwards pltf. gave deft, a 
consent to satisfaction being entered upon the 
judgment against A., alleging at the time that 
the two bills assigned to pltf. as trustee were tlie 
only two remaining unpaid at the time of the 

Held : this nilglit refer to the equity 
as created by the second mtge., & 
deft, was not estopped from denying 
W.’b title to mtgo. in feo in 18G4. — 

McKay r. McKay (ISii.'j), U. C. IL 
13:i.— CAN. 

h. ^8 to return of horse — Subject 
of bailment.] — Pltf. bailed a horse to 
deft, to bo returned to him at a certain 
time. Before the time elapsed, deft., 
not requiring the horse any longer, 
returned it to H., wlio was in pltf.’s 
employment botli at tho time of 


assignment. Deft., accordingly, entered satis- 
faction upon the judgment. Afterwards, in an 
action by pltf. against deft, upon the sixth bill : — 
Held : pltf. was precluded as against deft, from 
denying that the sixth bill had been paid. — - 
West Green v. Elmore (1852), 18 L. T. O. 8. 
207. 

-.] — A., the indorsee of a bill 
of exchange, resident abroad, indorsed it to 
defts., his agents in London, for the purpose of 
collection. Defts. indorsed the bill to pltfs., 
sent it to them for the same purpose, & they 
forwarded it to their agents. Fitfs., under a 
misunderstanding, informed defts. that the bill 
had been paid, & sent them a cheque for the 
amount. Thereupon, defts. intimated the same 
to A., credited him with the amount of the 
bill : — Held : jfitfs. were estopped by the repre- 
sentation which they had made bo defts., <fc upon 
which defts. had acted. — D eutsche Bank (1a)N- 
DON Agency) v. Beriro & Go. (1895), 73 L. T. 
669 ; 12 T. L. 11. 106 ; 1 Cora. Cas. 255, C. A. 

1155. Of premiums.] — Pltfs. chartered the 

Volturno to 11. & Co. under a time charter which 
pro\dded that the charlercrs were to insure the 
hull, etc., in the owners’ name for £10,000 all 
risks & £20,000 total loss only. It. & Co. in- 
structed defts., who were insurance brokers, to 
effect tliosc policies &; also policies on disburse- 
ments & freight of tlie Volturno. Defts., at the 
request of It. & Co,, wrote to pltfs. informing 
them of the insurances for £40,000 & £20,000, k; 
added, “ We have received instructions from K. 
& Co. to hold the above policies to your order, 
which we hereby undertake to do, subject to our 
lien on same for unpaid premiums, if any ” : — 
Held : defts. were estopped from setting up 
against pltfs. a general lien for premiums duo 
from K. & Co. in respect of policies on the Volturno 
other than tliose for £40,000 & £20,000. — Fair- 
field SiiiPBuibDiNG & Engineering Co., Ltd. 
V. Gardner, Mountain & Co., Ltd. (1911), 

L. T. 288 ; 27 T. L. B. 281 ; 11 Asp. M. L. C. 
591. 

1156. Admission of money in hands.] — Deft. 

held land in trust to receive the rents & pay £50 
half-yearly to pltf.'s wife, the residue, deducting 
for repairs, land tax, etc., to pltf. Deft, left 
word fur pltf. at a bank, where he had been 
accustomed to pay in such residue to pltf.’s use, 
that he would pay pltf. £10 on his giving deft, a 
receipt for £27 ; pltf. did not offer the receipt, & 
the £10 not being paid, he sued deft, for it as 
money had & received, & on an account stated. 
Deft, offered to prove that, at the time of his 
proposal to pay £10, he had laid out more than 
£27 in repairs, but the evidence was rejected. 
Pltf. having obtained a verdict for £10, & deft, 
moving to enter a nonsuit : — Held : upon the 
evidence, deft, might be taken to have admitted 
a balance of £10 in his hands to pltf.’s use, &, if 
so, ho could not, in defence, either set up Ixis 
character of trustee, or offer evidence to show 
that the balance did not exist. — Roper v. Holland 
(1835), 3 Ad. & El. 99 ; 1 Har. &; W. 167 ; 4 

plaining of the delivery to H. — 
Bouciiette V . Anderson (1876), 
Temp. Wood. 64. — CAN. 

k. As to paymeivt.] — -A release of 
mtge. was prepared by a solr. who was 
not employed by the mtgee. for that 
purpose, & after execution was 
delivered to E. with instructions not 
to deliver it up until payment of tho 
amount secured. E., in violation of 
her instructions, handed the release 
to the solr. who eventually returned 
it, but obtained pajunent from deft.. 


bailment & return, & who told deft, 
that pltf. had sent him for the horse. 
H. was known to deft., & to others 
generally, as being In the employment 
of pltf. as a general manager of liis 
business. In trover for the horse. 
About two months after the return of 
the horse delt. met the pltf. & told 
him that lie had delivered it to H. 
Pltf. neither approved nor disapproved 
of this. Three years after this action 
was brought: — Held: pltf. was 
estopped by his conduct from come 
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Sect. 3.- 

(n'S. 


-By representatio7i : Suh-sect. 2, A, & B. 


Nev. tfc M. 
E. n. :}5i 


K. B. OOS 


4 L. J. K. B. 156 ; 111 


^nnofa/}ons\—ReM. Bates ^ 

^firdoo V* l^rico 207 , j>ttrfcl6t/t 


/ « n j n \ 


V D'imoijfl (184.''.), 14 M. <fe W. 41) ; llond v. Nurso 
lb Q l5! 241 : I'brdoo r. Piico (1847). 16 M. & W. 451 ; 
Edfvardos r. LouTidos (1852), 1 E. & B. 81 ; Howard v. 
BfovvTihilJ (1858), 28 L. J.^Q. B. 23 ; Topham Morc- 
CT'uft (1858), 4 J ur. N, S. Gll, Montd. L* & N. W. lly. 
V. Olyn (1850), 1 E. & E. 652 ; Keuuedy v. Broun (1863), 
18 C. B. N. S, G77. 

1157. As to trading — Place of trading.] — 

tleit. who applies to deprive a pltf. of costs, under 
a local ct. of requests Act, is bound to bring his 
case distinctly within the terms of the Act. By 
a ct. of requests Act, exclusive jurisdiction was 
given to a local ct. up to £5 in certain actions, 
including trover, where deft, or defts., “ resided 
or kept any house or shop, etc., or was in any 
way working, trading or dealing, within a given 
district.” By another sect., ” where any xlebt 
or damages shall be due or owing or demanded 
from two or more persons jointly by reason of 
their being partners in trade or otherwise jointly 
(;onct‘rned,” service of the summons may be 
made upon one of such persons. In trover against 
A. B. brought in the Ct. of Common Pleas, 
pltf. rccovei'ed £5 damages. An application w'as 
made on behalf of A. alone, wdio was resident 
within the jurisdiction, to deprive pltf. of co.sts. 
Tie producaai an affida\ut from B., wliich stated 
that at the time of issuing the writ, he was trading 
within tlie jurisdiction. It appeared from the 
airidavits on the other side, that before action 
brought B., wlio had kept a shop within the 
jurisdiction, had shut it up & had loft the place, 
but that he returned afterwards. It also appeared 
t hat A. had stated that B. had left the place : — - 
Hdd : A. was estopped, by his statement, from 
contending that B. wa.s trading within the juris- 
diction. — Kortnsox V. Searson (1843), 6 Man. & 
G. 762 ; 1 Dow. & I.. 756 ; 7 Scott, N. K. 523 ; 
Dl L. J. C. P. 7 ; 2 D. T. O. 8. 170 ; 134 E. K. 
1009 ; sub 7 wm . Seak.son IloHIN.SON, 7 dur. 

1 


1158. Statement that representor a trader.] 

— A man, not a trader, fraudulently contracted 
a debt, re] ) resenting himself to the creditor to be 
a trader ; he subsequently became a trader, & the 
dt'bt was proved under his bkpey. One of tiie 
Comrs. iTifused him a certificate. Upon appeal ; — 
Held : having represented himself as a trader in 
the transaction, he could not be heard to say 
that he \vas not so for the purpose of protecting 
himself from the consequences. — lie Leslie, 
Ex p. Leslie (1856), 25 L. J. Bey. 37 ; 27 L. T. 
O. 8. 225 ; 2 .lur. N. 8. 822 ; 4 W. R. 706, L. JJ. 

1159. As to residence.] -Deft, ordered goods of 
a tradesman, at the time stated that he lived 
at M., Westminster, wdiere the goods were de- 
livered, A fre(juent interview'^s were had with 
deft., on the. subject of payment. A writ was 


served on deft., in an action for the price of the 
goods, in which he was described as at M., West- 
minster, & no objection was made to that descrip- 
tion. A verdict having been obtained by pltf. 
for the amount of the debt, deft, applied to the 
ct. for leave to enter a suggestion on the roll, to 
deprive pltf. of costs, on the ground that the debt 
was under £5, & that deft, resided at Wandsworth, 
witliin the jurisdiction of a ct. of requests : — 
Held : deft, was bound by Ins own representation 
as to liis residence, on the faith of which the 
credit had been given. — Banks v. Newton (1847), 

4 Dow. & L. 632 ; 2 New Pract. Oas. 166 ; 2 
8aund. &; 0. 1 ; 16 L. J. Q. B. 142 ; 8 L. T. O. 8. 
370, 305 ; 11 Jur. 208: revsd. on other grounds, 
11 Q. B. 340. 

Amwiaium : — Mentd. Scott v. Beanott (1871), L. 11. 5 

H. L. 234. 

Statement not made with object of 
evading service of summons.] — A shopkeeper in- 
formed an inspector under Sale of Food & Drugs 
Act, 1800 (c. 51), on the jiurchase of a sample 
that the shop was his private address & he lived 
there. As a fact he resided elsewhere, & sum- 
monses were served by a police oHicer on the 
wife of the tenant of one of the flats in the building 
of which the shop formed the ground floor. The 
shopkeeper had no knowledge of any proceedings 
until after he had been convicted : — Held : the 
service was bad «fe the shopkeeper was not estopped 
from setting up such bad service, as there was no 
evidence that he made the statement to the 
inspector for the purj)ose of avoiding service. — 
R. V. Lii.ley, Ex p. Taylor (1910), 104 L. T. 77 ; 
75 J. Ik 95, D. C. 

Annotations : — Mentd. R. v. RhodoH, Kx v. MeVittio, U. 

V. MuUin, Ex p. Same (11)15), 85 L. J. K. B. 830 ; R. v. 

Braithwaitc\ [1918J 2 K. B. 310. 

1161. Admission as to debt.] — The firm of J., 
as agents of jiltfs., supplied goods to the lirm of 
8. upon the footing of the latter becoming debtors 
to jiltfs. They also siqiplied the same firm with 
other goods on their own behalf. They made no 
distinction in their accounts between tlie goods 
supplied by them as agents of pltfs., & those 
which they suppli(;d on their own behalf. E. was 
a partner in both lirms : — Held : communications 
made by the Ann of J . to pltfs., admitting a largo 
debt to be due from the firm of S., Az, undertaking 
that E. would use his influence as a partner with 
8. to secure its reduction, ux>on the faith of which 
communication pltfs. forbore to soe 8., jire- 
cluded that firm from treating their debt to pltfs. 
as one which had been liquidat-cd by the appro- 
priation of the payments made by them to the 
firm of J. in order of date.— Wickham v. Wickham 
(1855), 2 K. & J. 478 ; 69 E. R. 870. 

Annotations: — Mentd. Rc Deane & Youlo, Kx p. Goldsraid 

(1856), 25 L. J. Boy. 20, n. ; Sutton v. (3!rcy (1803), 69 

L. T. 354 ; Harburg India Rubber Comb Co. v. Martin, 

11902J 1 K. B. 778. 

1162. As to existence of agreement or licence.] — 
OoRNisii V. Abington, No. 1034, ante. 

1163. As to value — Of salved property.] — The 


who ])urchasod the property cover 
by the mtt?e., ol the amount secun 
by the mtgre. & absconded Iroin t 
proviQco without having paid ov 
to F. the amount reoeivod by hii 
The evidence shoAved that F. nev 
employed Al. to ac-t for her in ai 
capacity, & tliat M. did not assui 
or pretend to act as her a«ent :~Ileli 
pitf. was not estopped by etatemer 

couversation wi 
deft. Sc third persons, from whl 
deft, was led to believe that F. aa 
aware that tlic money liad been plac 
In the hands of Al, & that she loolj 
to him for payment.- -Ross v, Bothi 
LAND (1899), 32 N. B. R. 243.— CAN, 


1161 I. Admission as to debt.] — Pltf. 
held a judgment against C. & was 
about to sue R. & M., Avhom he under- 
stood to be C.’s partners. Before 
doing so he consulted one of defts., by 
whom he was informed that there was 
a balance of some $2,700 due from 
defts. to C. for work performed for 
defts. on a railway under a contract, 
Sc defts. suggested that this amount 
might bo made available to satisfy 
pltf. *8 claim if there was a garnishee 
law. Pltf, ’8 attorney, on the strength 
of this representation, issued garnishee 

P rocess, when delta, pleaded denying 
hat there was any debt due ; — Held : 
defts, were estopped by their repre- 


sentations from denying their indebted- 
ness to C. SUANLY V. FiTZUANDOLPH 

(1882), 2 R. Sc G. 199 ; 1 C. L. T. 705. 

—CAN. 

1. As to proceeding with appeal .] — 
After pltf. had obtained a deoree Sc 
under it, in execution, arrested his 
judgment debtor, the latter filed a 
petition in ct. agreeing not to prefer 
any appeal against the judgment 
obtained by pltf., & the judgment 
creditor at the same time agreed to 
release the j udgmont debtor from arrest 
Sc to take payment of the sum decreed 
to him by Instalments. An order was 
passed by the ot. embodying this 
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value stated by the owners of salved property in 
proceedings before comrs. is not conclusive ui)on 
the salvor, even though assented to at the time. — 
The Hope (1800), 14 W. 11. 407. 

1164. As to policy — Denial of Insurance.] — By 
a time cliarter which amounted to a demise of 
the ship it was provided “ that the owmers shall 
pay for the insurance on the vessel.” It was also 
provided that in the case of the steamer in certain 
events jnitting into any port other than ports for 
which she was bound, ” the charterers are covered 
as to expenses as the owners are by their in- 
surance.” The policy effected by the owners 
without communication to the charterers, wliose 
name did not appear in it, was expressed to be 
“ as well in their own names as for & in the name 
& names of all & every other person or persons 
to whom the subject-matter of this policy does 
or shall ax)pertain in part or in all.” During the 
curi-ency of the charter party the ship came into 
collision with another vessel, & was held solely 
to blame. The charterers were comx)elled to pay 
damages to the ownei’S of the other vessel. In 
the collision action the charterers stated that i 
they had no insurance on the ship, the action 
proceeded on the footing that the owners int;ended 
to insure their own interests only. In an action 
by the charterers against the insurance co. to 
recover their loss caused by the collision 
Held : the cJiarterers were not j^ersons intended 
to be covered by the fiolicy, to which they w'cre 
strangers, & they were precluded by their own 
statements in the collision action from asserting 
that they had adojited or ratified the policy. — 
Bokton Fruit Co. v. BiUTrsii & FokeHxN Marine 
Insurance Co., [IDOOJ A. C. 83(1 ; 75 L. J. K. B. 
537 ; 94 L. T. 80(1 ; 54 W. B. 557 ; 22 T. L. B. 
671 ; 10 Asp. M. L. C. 2(10 ; 11 Com. Cas. 190, 
H. Jj. 

Annoliitions : — Mentd. Kyaanco Sailinff Sh(j) Co. r. Yotuik 
( 1911), 104 L. T. :197 ; Holianw! Marine liisce. v. Dndcr, 
(1919] 1 K. B. 205; Oruhani .folnt Stock Shippin^r Co. 

V. Motor Union Jnsce., Satno v. Mcrcliants’ Marino Jnsec., 
Same v. Scotlisb Metropolii-an A8sr«3. (1922), 98 T. L. It. 
759 ; Samuol v, Dmnas, (Irahain Joint Stock SJiipping: 
Co. V. Merchants MarLno Insco. (No. 2), [1929] 1 K. B. 

O ^ 0 


1165. As to burdens on property — Statement 
that farm not subject to tithe — Action by representor 
to recover tithe.] — Upon the sale of a farm pltf. 
innocently represented to deft, who was the 
purchaser, that the farm was subject to vicarial 
tithe only, & the purchase i)rice was arranged 
upon this basis. The conveyance to deft, con- 
tained no mention of title or any recital con- 
cerning it. Subsequently pltf. discovered that 
thcj farm was subject to lay tithe A; that he was 
the lay impropriator. Ue, thereupon, instituted 
proceedings against deft, for the recovery of the 
lay tithe : — Held : having rej) resented that the 
farm was subject only to vicarial title before the 
purchase by deft. pltf. was estopped from re- 
covering the lay tithe from him. — M ansbl- 
Lewis V. Lees (1910), 102 L. T. 287 ; aub nom. 
Mansel-Lewis V. Bep:s, 54 Sol. Jo. 327, D. 0. 
Annotation : — Refd. Brnndou v. Michclham (1919), 35 

T. L. R. (>17. 

B. Statements in Writing. 

(a) In Gericral. 

1166. Admission in writing —Made under mis- 
take.! — In assu)npsit for money had received, 
an admission in writing was in evidon(;e, by deft., 

“ 1 undertake to pay you £50 which 1 hold of 0., 
& Jiavc by him been authorised to pay you.” 
Deft, called C'. as a witiu^sa, who proved that 
deft, had been indebted to liirn, & he had been 
md<‘btod to pltf., but tiiat ho had never authorised 
deft, to i>ay X’ltf. : — Held : this was an answer to 
pltf.’s case, (fc deft, was not estopyied by the 
admission. — ^P ierce v. Evans (1835), 2 Cr. M. & It. 
204 ; 1 dale, 205 ; 5 Tyr. 1042 ; 4 L. J. Ex. 300 ; 
150 E. B. 128. 

Annotation : — Mentd. CaiaiUo Tank S.S. Co. v. Alexandria 
Efigriiieering Works (1921), 38 T. L. 11, 134. 

1167. Of executorship.] — S., being named 

as one of the exors. of B.'s will, did not prove the 
will, but, in answer to aii inquiry who were B.’s 
exors., wrote a letter saying that he & others 
wer(^ the exors. : a ci'cditors’ suit was instituted 
for the administration of B.’s estate, to which S., 
togetl'.er with th(i exors. who had proved the will. 


arrangenicrit. The judKniont debtor, 
in contravention of thin arrangenieiit, 
preferred an appeal : — field : the 
judgment del)tor, having induced the 
decree liolih'r to believe & having 
expressly undertaken that he would not 
prefer an appeal, & having by the 
representation & undertaking pro- 
cured his own release from arrest, was 
estopped from acting contrary to his 
deliberate I'eprescntation & under- 
taking. — -rnoTAr CiiUNUKH B^vss r. 
Akatiioon (1882), I. L. R. 8 Calc. 
455 ; 10 C. L. R. 419.— IND. 

m. As to effect of deed .] — -Tho 
five dofts. were tho directors of a 
building society. In the year 1883 
they executed an iustrumont wliioh 
was in terms a bond given to pltf. 
bank by the society as principal, 
& by defts. as sureties. Tho instru- 
ment was oxocntod at tho office of 
tlio society, in tho presence of tho 
manager of pltf. bank & dofts., 
first by the attaoldng of tho seal of 
tlio society & the signing of two directors 
& tho managing director, & then by 
each of dofts. signing. The ovidenoo 
was that they first refused to sign, 
that the manager of tho bank made 
certain statements, & that eventually 
they did sign. Tho jury found, on 
issues Hubmlttod to them, that f.he 
statements made by the bank manager 
wore to the oJXoct that if defts. signed 
they would sign as directors of the 
society only, for the purpose of binding 
the society & not tlxeraselvos personally ; 
that those Btatemoats were made in 


the belief that they were tru(‘, & 
without the intention of ndsloadlng, 
but Avdth tho intention & effect of 
inducing the execution of tho bond by 
defts, : — Held : the bank was estoj)pcd 
by tho conduct of its agent from suing 
on the bond as that of defts. as in- 
dividuals. — Bank of Austuat.asia v. 
Adams (1889), 8 N. Z. B. R. J19.— N.Z. 

n. As io poymenl of rr/d.] —Pltf. 
CO. was in liquidation, two liquidators 
having been appointed. Tho liqui- 
dators’ clerk, without instructions, 
admitted a set-off claimed by deft, 
against the co., particulars of which 
were onlcrod in the co.’s books, & 
shortly after oarno to tho kuowlt'dge 
of the litfuldators : — Held : a state- 
ment to deft, by one liqiildator that 
tho 00 . would pay deft.’s rent, for 
which tho co.’s landlord, & not the 
co. itself, was liable to deft, did not 
amount to an estoppelas against the 
co., but could only be effectual as a 
contract, & as such was not binding 
without the sanction of the other 
liquidator. — Dunedin Co-operative 
Meat Supply Co., Ltd. v. Hudson 
(1890). 9 N. Z. L. R. 169.— N.Z. 

o. As to period of time — 'Avail- 
ability of railway ticket .] — J. purchased 
from tho C. S. A. R. a return ticket 
issued on & dated Deo. 3. The ticket 
contained a printed notice on the back 
to tho effect that it was Issued subject 
to the regulations contained In the 
tariff book. One of the regulations 
provided that forward journeys must 


bo coTnrnrmccd on the date of issue* 
The tariff bf)ok could have been soon 
by J. on application to tho ticket 
clerk. J. road tho words on tho ticket, 
but did not read the regulations. The 
return half contained the words 
“ Available as advertised on poster 
bills.” J. after reading tho ticket, 
asked the clerk for what piu’iod it was 
available, & was tohl two months. J. 
did not use the forward half till 
flubsoquont to Deo. 3, &: on the day 
ho commenced his journey his luggage 
was booked by a luggage dork on 
production of tho said ticket : — Held : 
J. was bound by the regulations, & 
Jiolther the statement of tho ticket 
clerk nor the conduct of the luggago 
dork created an estoppel agalndi tho 
C. 8. A. H., & that of the ticket after 
Doc, 3 .^ — Uenthal Souru African 
Rys. V . James (1908), T. S. 221. — S. AF. 

PART VI. SECT. 3, SUB-SECT. 2.— 
B. (a). 

p. Petition to municipality to cut 
road.] — A. & B. wore owners of 
adjoining blocks of land fronting a 
certain road. A. & B. signed a 
petition to the local municipality to 
out down this road. A. purchased B.'s 
laud on behalf of a syndicate, & also 
another piece of land forming together 
a rectangular block. The municipality 
subsequently proceeded with the work 
& out down the road about four feet 
thereby Injuring the land. Pltf., 
who had acquired all rights in the 
land, then brought an action for 
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Sect. 3 . — By rcjnescnfation : Siib-scct. 2, B. (a), (b) 
_ (c).] 

was made a deft. S. put in a separate answer, 
denying that lie had acted as exor., but at the 
same time raising a substantial defence against 
pltf.’s alleged debt : — Held : S. had accepted the 
office of exor., & was properly made a party, & 
the common administration decree would be 
made against liim as well as the exors. who had 
proved the will. — Vickers v. Bell (18(54), 4 
Dc 0. J. & Sm. 274 ; 3 New Rep. (524 ; 10 L. T. 
77 ; 10 Jur. N. S. 370 ; 12 W. R. 589 ; 40 E. R. 
924, L. JJ. ; affg. S. C. sub nom. Vickers v. Bell, 
Bell v. Vickers (1803), 9 L. T. 600. 

Annotations: — Apld. lUiyner v. KoelJer (1872), L. R. 14 

E(j. 202 ; lie Lovett, Ambler v. Lindsay (1870), 3 Ch. D. 

128. Refd. Coote v. Whittington (1873), L. k. 10 Eq. 

534. 

.] — See, further, Executors. 

1168. .] — W., having entrusted P., his 

solr., with a sum of £7,700 for investment on mtge. 
on his behalf, was informed by P.’s clerk, in 
conversation, that “ P. proposed to invest the 
money on mtge. of leasehold property at Camden 
Town at 5 per cent.,” & subsequently received a 
letter from P. stating that “ the money was put 
on 5 per cent. mtge. as arranged by my clerk with 
you.” On P.’s death it was found that no mtge. 
existed in favour of W., but that P. had advanced 
£100,000 to a firm of buildem on a mtge. of their 
leasehold property at Camden Town : — Held : 
1*. <fe those claiming under him were bound by the 
representation made by him, & were estopped 
from denying that tlie £7,700 formed part of the 
£100,000 ^so invested. — Middleton v. Pollock, 
Ex 2). Wetjikrall (1870), 4 Ch. B. 49 ; 40 L. J. Ch. 
39 ; 35 L. T. 008 ; 25 W. R. 94. 

Annotations ; — Mentd. Bradley v. iliehoe (1878), 9 Ch. D. 

189; h'e MawKon, J-Jx p. Hardcastlo (1881), 44 L. T. 

523 ; Montagu v. Sandwich (188G), 54 L. 502 ; London 

tfc VVtiitminstcr Bank v. Tiirquaud (1888), 4 T. L. li,. 

454. 

1169. Admission of assets.] — Admission of 

assets is merely a question of evidence, & an exor. 
may bring evidence to show that his admission 
was the result of a mistake in the account. But 
where an exor. had passed his residuary account. 


Btating that a legacy was “ retained in trust ” out 
of the residue ’.—Held : he was not entitled to 
show that he had since discovered that the account 
liad proceeded on a mistake, there were not in 
fact assets for tlie legacy. — Brewster v. Prior 
(1880), 55 L. T. 771 ; 35 W. R. 251 ; 3 T. L. R. 
205. 

1170. .] — Although a residuary 

account signed by an exor. is jwimd facie evidence 
of receipt of the moneys credited in tlie account, 
it is evidence which is open to explanation, & 
the acknowledgment is not conclusive against 
him in favour of a debtor to the estate. — Miller 
V. Douglas (1880), 50 L. J. Ch. 91 ; 55 L. T. 583 ; 
35 W. R. 122. 

.] See, further, EXE.CVTOBB. 

1171. Recital — Instrument not under seal.] — 
Carpenter v. Buller, No. 959, ante. 

Instrument under seal.]— Part V., 

Sect. 4, sub-sect. 3, ante. 

1172. Negligence of representor — In not In- 
forming himself as to truth of statement.] — Hobs 
V. Norton (1082), 2 Cas. in Ch. 128 ; 22 E. R. 
879 ; sub nom. Hobbs v. Norton, 1 Vern. 130. 
Annotations: — Consd. Crofts v. Middleton (1855), 2 K. &: J. 

194 ; Low i\ Bonvorie, (1891] 3 Ch. 82. Refd. Bovey v. 

Smith (1(182), 1 Vern. 114; Bnrrowes v. Lock (1805), 

10 Ves. 470; Jie Overend, Unrney, Ex p. Oakes & I’eek 

(18C7), L. It. 3 Eq. 57C. 

Neglect of duty to third party or public 
generally .] — See Sub-sect. 4, A., ptwh 


(b) In Accou7its. 

Agents^ accounts.] -- *SVc Agency, Vol. I., 
pp. 441, 442, 445-147, Nos. 1310-1320, 1343- 
1300. 

Entries in bank pass-books .] — See Bankers, 
Vol. III., pp. 243 et seq. 

Re-opening settled accounts.] — See Equity, 
Vol. XX., pp. 271 ct seq. 

Actions for money had & received .] — See Con- 
tract, Vol. XII., pp. 545, 5fC, Nos. 4525-4536. 


(r) In Pleadings. 

Sec, generally. Practice ; Pleading. 

1173. Declaration or statement of claim — How 
far binding.] — Ueden v. Woi.fe (1621), Palm. 


damages against the municipality : — 
Held : the fact that A. had signed the 

f ietition with regard to one piece of 
and did not bind him by consent as 
to any other piece of land oftcTwarda 
acquired by him, & as B. had trans- 
ferred the land before the work was 
done her consent by signing the 
petition did not amount to an estoppel 
to bind successors in title. — -A dams 
V . Buuxhwtck Corpx. (1894), 20 

V. L. R. 455.— AUS. 

q. Sale of goods — Safe — By in- 
stalnicnts — Safe not property of pur- 
chaser — Until all instalments paid .] — 
Bltf., a manufacturer of safes at 
Toronto, agreed to sell a safe to T., 
paint Ids name ui)on it, & send it to 
him at .St, Jolm by railway that it 
was to be ])aid fur by instalments 
in two years, but that no title to it 
was to j)aHs to T. till the whole i)rico 
was paid, until which time tJie safe 
was to be on hire ; & on default of 
any of the payments, pitf. was to he 
at liberty to retake possession of tho 
safe. T. gave his notes for tho price 
of the safe according to agreement ; 
ids name was printed on the door of it. 
& pltf. sent It to St. John by railway 
addressed to T., with a bill of lading 
or way bill. There was a covering 
over the safe, which prevented T.’s 
name upon it from being seen until 
the covering was taken off. While 
the safe remained in tho railway ware- 
nouse T. transferred it to deft., to 
whom ho was indebted, delivering to 


him tho bill of lading or way bill, 
8c lio thereupon paid tho freight upon 
It from Toronto & took possession of 
it, not knowing that T.’s name was 
»aiuted on it. The first note given 
)y T. not having been paid, i)ltf. 
demanded tho safe from deft., who 
refused to give It up, clalmiug to owm 
it : — Held : even if tho painting of 
T.’s name on the safe 6c sending it to 
him would amount to a repix?senttttion 
that it w'as his property, on which a 
purchaser from Llm might act, deft., 
when ho took possession of tho safe, 
did not know that T.’s name w'as on 
it, & therefore was not induced to 
purchase it by any representation of 
I)ltf., the bill of lading not being in 
evidence, & pltf. was not estopped from 
showing that T. had no right to soli 
it, — Trueman v. Bain (1885), 25 

N. B, R. 298.— CAN. 

r. Promise to pay off mortgage — 
Insolvency of mortgagor.] — Pltf. paid 
oil a first mtge. on certain lands, & 
procured its diBohargo, taking a new 
mtge. to himself for t^ho amount of the 
advance in ignorance of tlie fact 
of the existence of a second mtge. 
.Shortly afterwards on ascertaining tnis 
fact, ho notified deft., tho holder, that 
ho would pay it off, & deft., relying 
thereon, took no steps to enforce his 
security. Subsequently, on tho pro- 
perty becoming depreciated 6c the 
mtgor. insolvent, pltf. brought an 
action to have it declared that ho was 
entitled to stand in the position of 


first mtgeo. : — Held: ])ltf. hy his acts 
6c conduct had precluded himself from 
asHcrtiug such right, — McLeod v. 
Wadland (1893), 25 U. R. 118. — CAN. 

8. Recital in deed — Action for 
dower.] — Tlio deed of conveyance of 
land recited that tho vendor was 
" seized of, or otherwise well entitled 
to, tho property iriUuidod to bo sold, 
for an estate of inheritance in fee 
simple ” ; it pnrportc'd to convey 
such an estate. In a suit for dower 
by tho vendor’s widow against tho 
heirs of the purchaser : — Held : 
although, as between pltf. Sc defts., 
there was no estoppel which could 
prevent defts. from proving that the 
estate sold was other than an estate 
in fee simple, yet, as tho purchaser 
bought tho property as Sc for all estate 
of Inheritance 6c paid for it as such, tho 
recital was primd facie evidence against 
tho purchaser 6c persons claiming 
tiirough liim that the estate conveyed 
was what it purported to bo, it being 
an admission liy conduct of parties 
which amounted to evidence against 
them. — aAKKiES V. Prosonomoykk 
Dossee (1881), I. L. R. 6 Calc. 794 ; 
8 C. L. K. 76.— IND. 

PART VI. SECT. 3, SUB-SECT. 2.— 
B. (o). 

1173 i. Declaration or statement of 
claim — How far binding.] — Action on 
a Judgment recovered against an 
exor. Tho declaration set out a 
judgment recovered, alleged tho issuing 
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153 ; 81 E. II. 1023 ; sub 7iom. WoLFE v. IIeydon, 
Hut. 30 ; sub nom. Hayton v. Woijfe, Cro. Jac. 
014. 

^nno/criior?. ;~ Mentd. Waiifirford v. Wangford (1704), 
Frcem. K. 13. 620. 

1174. Actions for goods sold & 

delivered — Plaintiff estopped from disavowing sale.] 

^ — In an action for goods sold & delivered, evidence 
is not admissible on the i)art of pltf. which tends 
to invalidate the sale. — Ferguson v. Carrington 
(1828), 3 0. & P. 457 ; Dan. & LI. 198, N. P. ; 
subsequent 'proceedings (1829), 9 B. & C. 59. 
Annotations: — Refd. Bradbury v. Anderton (1834), 1 Cr. 

M. U. 480; Strutt v. Smith (1834), 1 Cr. M. & B. 
312 ; Sulway v, Fogg (1839), 5 M. & W. 83. Mentd. Kinga- 
ford V. Merry (1866), 1 H. & N. 603. 

1175. Contract Sc tender in com- 

pliance therewith pleaded — Plaintiff not estopped 
from setting up another tender not in compliance 
with contract.] — Where the declaration shows 
substantially a contract, & a tender in com- 
pliance with it, pltf. is not estopped from con- 
tending for the true interpretation of the contract 
by the fact th;it he has also set out in his 
declaration an alternative case of a tender 
which would not have been a compliance. — 
McConnel V. Muri’UY (1873), L. R, 5 P. C. 203 ; 
28 L. T. 713 ; 21 W. R. ()09, P. 0. 

1176. — Omission by defendant to traverse 
allegation.] — A declaration against a witness for 
not attending a trial pursuant to a subpoena 
alleged that pltf. had a good cause of action in 
that suit, & that the testimony of deft, was 
material evidence for pltf. Pleas, first, not 
guilty ; secondly, that pltf. could have proceeded 
to trial without the testimony of deft. Evidence 
was tendered on behalf of deft, at the trial, for 
the purpose of showing that pltf. had not a cause 
of action in the original suit ; — Held : as deft, 
had not traversed the allegations, that pltf. had 
a good cause of action, Sc that the evidence was 
inatuirial, thuso e.l legations were admitted, <fc 
deft, w'as consequently estopped from giving the 
evidence tendtired. — Needh^vm v. Fraser (1845), 

1 (). B. 815 ; 3 Dow. Sc L. 190 ; 14 L. J, C. P. 
25G ; 5 L. T. O. S. 199 ; 9 Jur. 734 ; 135 E. R. 
701. 

Annotalioiis : — Mentd. CouUug r. Coxc(1818), G C. B. 703 ; 
Cornett v. Hooker (1860), 16 L. 3’. O. S. 69 ; Marshall v. 
York, Newcastle & Berwick Ky. (1861), 11 C. B. 398. 

1177. Particulars of claim — How far binding — 
Action to recover bet — Plaintiff estopped from 
proving rescission of bet before event.] — Where 
the particulars of demand stated that the action 
was brought to recover a bet lost by R. \~Held : 
pltf. was bound by his particular, Sc could not 
show he had rescinded the bet before the event. — 
Davenport v. Davies (1836), 1 M. Sc W. 570 ; ' 

2 Gale, 119 ; Tyr. & Gr. 931 ; 5 L. J. Ex. 214 ; 
150 E. R. 502. 

Annotations : — Mentd. Hearing r. Heliings (1846), 14 

M. & W. 711 ; Harris v. Montgomery (1861), 11 O. B. 
393. 

1178. Claim for single rent — Re- 

covery of double rent under special count.] — A 
count for use Sc occupation may be joined in a 


declaration with a count for double value, under 
4 Geo. 2, c. 28, s. 1 ; & although the particulars 
should state the claim under the common counts 
to be for “ the single rent of the premises mentioned 
in the first count,” pltf. is not thereby estopped 
from recovering double the yearly value of the 
premises, under the special count. — Holxings v, 
Kingsbury (1848), 12 L. T. O. S. 140. 

Claim to property — In interpleader 

proceedings.] — See Interpleader. 

1179. Defence — How far binding — Plea of no 
award — Defendant estopped from setting up award.] 
— When a deft, pleads no award ho is estopped 
from taking any exception which supposes an 
award made. — Hinton v. Braine (1676), 1 Freem. 
K. B. 526 ; 89 E. R. 394 ; sub nom. Hinton v. 
Crane, 3 Keb. 675. 

1180. Defence reciting deed — De- 

fendant estopped from denying deed.] — Evans v . 
PowEL (1696), Holt, K. B. 198 ; Comb. 377 ; 
90 E. R. 1008. 

Annotation: — Refd. Laiusou v. Tremoro (1834), 1 Ad. & El. 

792 

See Nos. 700-704, ante. 

1181. Plea of non assumpsit in action 

by administrator — Defendant estopped from im- 
peaching plaintiff’s title.] — In assumpsit by ad- 
ministrator upon promises laid to intestate with 
a profert of the letters of administration, Sc non 
assumpsit pleaded deft, cannot, upon the pro- 
duction of the letters of administration object that 
they are not properly stamped, for the plea 
admits that pltf. is administrator. — Tiiynne v. 
Protheroe (1814), 2 M. & S. 553 ; 105 E. R. 
488. 

Annotations: — Mentd. Ilogers v, James (1810), 7 Taunt. 

147 ; Howard v. Frinco (1847), 10 Boav. 312. 

1182. Averment that defendant 

“ entered & was possessed ** of premises — De- 
fendant not estopped from disputing plaintiff’s 
title to part of premises.] — Wliero in his plea deft, 
sets forth a lease, &; then avers that ” he entered 
& was possessed ” of the premises thereunder, 
this will not estop him from proving, that, when 
he so entered he found some part of the said 
premises in the possession of a third party under 
an adverse title. — Holgate v. Kay (1844), 
1 Car. & Kii\ 341. 

1183. Admission as to title — De- 

fendant not estopped from proving contrary.] — 

E. covenanted that he, in his lifetime, or his 
heirs, exors. or administrators, within three 
months after his death, would pay a sum of 
£3,000. He died, having devised certain real 
estate to trustees in trust for E., for life, with 
remainders over, & other real estate to the same 
trustees for payment of debts. The trustees, 
under an order of ct., conveyed the estate to new 
trustees, H. & T., who became the legal personal 
representatives of testator, & E., the tenant for 
life, mortgaged his estate : — Held : an admission 
in their answer that testator was seised of the 
legal estate would not estop defts. from proving 
the contrary. — CooPE v. Cbesswell (1866), 


of a fi: fa., & a I'oturn of nulla bona, 
& Buggosted a dcoastavit. Ploa, that 
in that action deft, pleaded plcnc 
administravit ; that pltf. replied lands, 
on which judgment was given that the 
lands were assets in the hands of 
deft, as oxer. Deft, then averred that 
the lands were siilliciout, & that pltf. 
had not proceeded against them. 
Demurrer to i)loas on tho ground that, 
whore Judgment has been rooovorod 
& a devastavit is shown, it is not a 
Hufliciont reason to excuse deft, from 
personal liability, that pltf. has 
obtained a judgment to recover the 


lands of testator : — Ileld : tho replica- 
tion of lands was a full admission of 
the truth of tho ploa of plcnc admini- 
stravit ; & pltf. by his replication in 
his former action being cstoi)pcd from 
sotting up a devastavit now, deft, was 
at liberty to show tho true state of the 
case to save himself from personal 
liability. — H ogan v. Moiuubsy (1804), 
14 C. 1\ 441.— -CAN. 

1173 il. .] — Where a party 

alleges the legal offiKjt & operation of 
an instrument, ho is bound by such 
allegation. — Foster v. Beall (1869), 


15 Gr. 244.— CAN. 

1 *1 — resolution 

deft. '8 appointed pltf. their “ per- 
manent land commissioner ” at a 
certain salary. Tho secretary of tho 
CO. wrote a letter to pltif. informing 
him of tho appointment & at his 
request affixed the corporate seal to 
tho letter. Pltf. sued in assumpsit 
for wron^ul dismissal : — Held : by 
his pleading he was estopped from 
setting up the hiring as under seal. — 
Belch v. Manitoba & North- 
Western Ry. Co. (1887), 4 Man. L. 11. 
198.— CAN. 



Estoppel 


318 


SecL 3 . — By represeniallon: Siib-scct. 2, B. (c) cC: 

2 Ch. App. 112 ; 3G L. J. Cli. 114 ; 15 L. T. 427 ; 
15 W. K. 242, L. C. 

Annotations .—Kentd. Pears v. Lalng (1871), L. R. 12 Eq. 
41 • British Mutual luvestinent Co. v. Smart (1875), 
10 ’Ch. App. 507; lie HoUingsboad, HoUingshead r. 
Webster (1888), 37 Ch. D. 661: Be Hyatt, Bowlea v. 
Hyatt (1888), 88 Cli. D. 609 ; Be England, Steward n, 
England, [1896] 2 Ch. 100; Edwards v. Walters, [18961 
2 Ch. 1.67 : Astbury v. Astburj^ [1808] 2 Ch. Ill ; Be 
Chant, Bird v. Godfrey, [1906] 2 Ch. 225 • Be Lacey, 
Howard r. Lightfoot, [1907] 1 Ch. 330; Be Atkinson, 
l^roctor V. Atkinson, [1908] 2 Ch, 307 ; Road v. Price, 
[1909] 2 K. B. 724. 

.] — Pltf. claimed to be entitled, 
as heir-at-law of J., who made his will & died in 
1774, to real estate of which J. was owner at the 
time of his death. Defts. A., B. & C. were in 
possession of part of the estate, «fc defts. D. & E. 
of another part. Paragraph 7 of the statement 
of claim was as follows: “ Defts. are, or claim to 
be, the present trustees of the said will, & as such 
trustees have for a long time past been in receipt 
of the rents & profits of the .said real estate.” 
Defts. A., B. A C. put in a statement of defence 
traversing paragraph 7, & pleading Stat. Limita- j 
tions. Defts. D. & E. put in no defence, but gave 
notice of motion that the action be dismissed. 
D. A E. filed affidavits denying that they wore 
trustees of J.’s will, & alleging the conveyance of 


the legal estate in 1824. A., B. & 0. gave a 

similar notice of motion, but filed no affidavit : — 
Held : A,, B. & C., having put the point in issue 
by their defence, could not now be allowed to 
say that it was one which ought not to be in 
issue at all. — F tjstcher v. Bethom (1893), 68 

L. T. 438 ; 41 W. B. 621 ; 8 R. 589. 

(d) In Receipts, 

1185. General rule.] — A receipt does not of itself 
create an estoppel of any sort or kind (Vaughan 
Williams, L.J.). — Oliver v. Nautilus Steam 
Shipping Oo., [1903] 2 K. B. 639 ; 72 L. J. K. B. 
857 ; 89 L. T. 318 ; 52 W. R. 200 ; 19 T. L. R. 
607 ; 47 Sol. Jo. 671 ; 5 W. C. C. 65 ; 9 Asp. 

M. L. C. 436, 0. A.; revsg. (1902), cited, [1903] 
1 K. B. at p. 435. 

^4nno<aH(ms Consd. Page v. Burtwcll, [1908] 2 K. B. 
768 ; Wright v. Lindsay (1911), 5 B. W. C. C. 531. Refd. 
ilucklo tJ. L. O. C. (1910), 26 T. L. R. 580 ; Howell v. 
Bradford (1911), 104 L. T. 433. Mentd. Thompson v. 
North Eastern Marino Engineering Co., 11903] 1 K. B. 
428 ; Mahomed r. Maunsoll (1907), 1 B. W. C. C. 209. 

1186. — — .] — Formerly it was thought at 
common law, if the receipt clause was in a deed, 
there was an estoj)pel, & that if it was not in the 
deed there was no estopptJ. It has long been 
clearly recognised, how'ever, that there is no 
estoppel in the one caso any more than in the 
other (Lusii, J.). — Burchell v. Thompson, [1920] 


1184 i. Defence — How far binding .] — 
W., a workman, sustained on injury 
arising out of & in the course of his 
emijloymcnt. l^, his employer, was 
insured against liability both imdor 
Workmen's Compensation Act, <Sc at 
common law. W. received corUiin 
payments from the iiiflurauce co, in 
I’cspcct of compensation, but swore 
that he believed the money came from 
an insurance fund established by applt. 
W. issued a writ, claiming at common 
law damages for negligence. The 
issues raised in the action were, 
whether W. had exercised liis option 
under Compensation Act, 8. 6 (6), 
to claim that act in lieu of proceeding 
at conmion law, if not, whether applt. 
P., had been guilty of negligence, & 
whether nspl, liad been guilty of 
contributory migligtmco. At the trial, 
the jury brought in a gonej'al verdict 
for aiiplt. W. then applied to the 
Adelaidt! Local Ct. to record an ugrt'c- 
meut alleged to have ijcen made be- 
tween liim Sc 1'. prior to tiio trial of 
tho action, of an admissioti of liability 
under Compensation Act &. to i)ay W. 
compensation at tbe rate of £1 per 
week. P. objected to the registrations 
on tho grounds that if the ugroement 
had been come to it was spent &. 
inoperative, Sc that by bringing an 
action at eommon law. W. had 
oxercise'd tho option given him by 
Compensation Act, & could no longer 
claim compensation tbereunder. Tho 
special magistrate found that the 
agreement had boon made (Sc had it 
recorded. W. made an ajiplication to 
tho local ct. for redemption of the 
weekly jiayment which was objected to 
by W. on the grounds stated above, but 
subject thereto he consent! »d at the 
hearing to an award of i:216 : — Held : 
applt. was not estopped by his plead- 
ing that deft, had claimed Sc accepted 
payments under the Act from denying 
that tiiere was an agreement under tluj 
Act. — I'EUTIY V. WOOLCOC'K, [1917] 
H. A. L. R. 216.— AUS. 

118411. — .] — Deft, being sued 

as a corpn. & appearing .Sc pleading as 
bar to Uie aedion, is estoiiped 
at the trial from disputing its existouco 
as a body corporate, Sc its ability to 
contract in that capacity. — Sei.^lye v. 
Lanoastek Mill Co, (1841). l Kerr 
377.— CAN, ’ 

1184111. .]— Deft, lield pre- 

cluded from taking advantago of 


defects in his own pleading.— K iluoy 
r. Si.Nuuaxs (1876), 20 C. P. 281. — 

CAN. 

1184 Iv. .] — An Rcceptanco 

which had been disobarged by an 
agreement between tho drawer .Sc tho 
acceptor, was subsofiueutly put in suit 
by the cashier of a bank to whicli it 
had been indorsed, & tho acceptor 
was obliged to pay tho same. Ho 
then brought action against the drawer 
to recover the amount so paid, alleging 
that the acceptance was indorsed as 
mentioned : — Held : deft, having 
neglected to reply to tho jiaragraph in 
the slutemeut of claim, alli'ging tho 
indorsement, was cstopjied from 
denying it. — Cox v. Seeley (1896), 
(1875-1908), 1 Cout. Dig. 1059.- CAN. 

1184 V. Di un action In 

England the owners of a vessel, in 
answer to a claim for £800 disbui'se- 
mcut.s made by a sub-agent employed 
by tho ship’s husbaml at tho 1 ) 011 , 
of discharge, jileaded, i?iter alia, that 
tho sub-agent had in his hands a 
sum of £12,640 of freight. Tho 
jury returuod a general verdict in 
favour of the owners. In a subsequent 
action in Scotland by tbe ship’s 
husband against the owners, they 
pleaded compensat ion In respect of tho 
same seem of freight, alleging tliat it 
must bo hold to have been paid over 
by tho sub-agent to tho ship’s husband. 
No change of circumstances had taken 
place between the dates of tho two 
actions : — -Held : tho owmers woro not 
barred by their ^ileadi^s in the first 
action from maintaining their plea 
of compensation in Uio soeond. — 
Lindsay (M‘ Gregor’s Trustee) t?. 
Cox (1883), 10 K. (O’!, of Seas.) 1028.— 
SCOT. 

t. Consent rule— How far hBiding.] 
—Tho lessor of pltf. & another person, 
each named J. M., applied for different 
lota of laud ; by mistake, the grant 
intended for the lessor of pltf. got into 
the possession of tho other J. M., who 
conveyed to deft. In ojoctmeut, tho 
consent rule described the land os 
“ granted to J. M., & by him conveyed 
to deft,”: — Held: the object of tho 
consent rule was only to settle the 
local situation of t,ho promises, & 
pltf. was not ostopned by the admission 
from giving proof of his title. — D oe 
V. Robiciikau (1849), 1 All. 419. — CAN. 

ft. .]— Tho estate of B., 


deceased, was being administered in 
this action eumuicaccd in May, 1892, 
Sc V. brought into tho master’s otHec 
in 1901 a claim for goods supplied 
to the exor., H., between July, 1890, 
& Mar. 1892, for use in carrying on 
tho hotel business of deceased under 
authority conforred by his will. 
had, in May, 1893, sued the exor. in 
a county ct. for the price of the goC)d« 
in question, but tho county ct. judge 
dismi.ssed the atdlon on tho ground 
urged by deft, that he was not jiersonally 
liable, but that the claim should bo 
against, the estatcL 'i’ho exor. claimed 
in tho administration pioeecdings that 
Uio estate was insolvent, but in Apr. 
1891, an ord('r was made by coubciit 
for tlio transfcT of all tbe assc.t.s to 
him i)er 80 iial]y upon his undertaking to 
j)ay or Ht'ltlo with all tho croditors of 
the estate iX i)uying '^] .290 Into the haud.s 
of trustees foj- the benellt of the children 
of deceasod Sc certain cobl,ri. Sc tliis order 
was carried out on both sidos •.—Held : 
tho exor. was estopped by the course 
ho had taken in the cotinty ct. suit 
from di8j)nting the validity of the 
claim against the estate.- -Braun v. 
Braun (1902), 14 Man. L. R. 316.— 
CAN. 

b. Bill filed in Chi far io — Whether 
admission that court has jurisdiction.] — ■ 
Pltfs. Laving tiled tlieir bill in Ontario, 
must bo taken to admit 1,hat tlio (d,. 
has jurisdiction in respexjt of tlio 
matters tberciu eml)raccd ; Sc tho 
practice of tho ct. leqiiiriug it, & a 
method having been provided for service 
of process out of tho jurisdiction, pltfs. 
were l)ound to follow tlio prac;Uce If tho 
ol)Joction were taken. — Exchange 
Bank v. Beringer. Exoitangk Bank 
V. Barnes (1881), 29 Gr. 270.— CAN. 

PART VI. SECT. 3, SUB-SECT. 2.— 
B. (d). 

0 . Whether conclusive .] — C. Sc W. 
stored goods with J. who admitted 
their right. O. Sc W. sold some of the 
goods to P. The goods sold to P. 
woro not identified or set apart. J. 
signed a document thus wei'ded, 
“ Rccolvod for storage on tho conditions 
on the back hereof from P.” Thegooils 
sold to P. were sold by him to B. & Co. 
Sc P. left the colony without paying 
C. Sc W. An action was brought by 
B. & Co. against J. for the stored 
goods sold to B. & Co. : — Held : the 
admission of the right of P. made by J . 
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Paiit VI.— Estoppel in Pais. 


2 K. B. 80 ; 89 L. J. K. B. 533 ; 122 L. T. 758 ; 
36 T. L. R. 257 ; 64 Sol. Jo. 68, 307 ; [1920] B. & 
0. B. 7, 0. A. 

Annotation : — Uentd. Commercial Credit Co. of Canada v. 
Fulton. [1923] A. 0. 798. 

1187. Whether conclusive — As to value of 
freehold.] — A landlord received 50^^. a year for 
his freehold but the tenant always had receipts 
given him for 30s. in order to be taxed in that 
proportion &; to deceive the assessors. Plea that 
the benefit of this proceeding resulted to the tenant 
& was done to favour him for which reason the 
landlord ought not to sulTer by it ; — Held : good. — 
Bedford County Case, Biackwell’s Case 
(1785), 2 Lud. E. C. 448. 

1188. As to title of payee.] — A receipt, 

dated 1849, produced from the custody of the 
owner of part of the Earl’s estate, & expressed 
to be for £6 for one year’s rent of parish land : — 
Held : in the circumstances he was not estopped 
by .such receipt from disputing the title of the 
parish. — A.-O- v. Stephens (1855), 6 Do C. M. 
A a. Ill ; 25 L. J. Ch. 888 ; 2 Jur. N. S. 51 ; 
4 W. R. 191 ; 43 E. R. 1172 ; suh nom. A.-G. v. 
Stephens Putney Charity, 2(J L. T. O. S. 189 ; 
20 J. P. 70, L. C. 

Annotations: — Mentd. Brown v. WaloH (1872), Jj. B. 15 
Eq. 142 ; Soarle v. Cooko (1890), 43 Ch. D. 51!). 

1189. Receipt obtained by fraud.] — The 

solr., acting as the agent of deft., obtained the 
receipt by a gross fraud. In such a case, there 
could be no estoppel (Lord Esher, M.R.). — 
Clark v. Dawler (1891), 7 T. L. R. 002, C. A. 


1190. Whether bar to claim for further pay- 
ments.]— (1) The captain of a whaler was a jomt 
owner of the vessel. A seaman about to sail on 
a whaling voyage signed articles of agreement, 
not to sue any of the owners for wages except 
one, who was the captain, & the only 
party to the articles. The other owners sold the 
cargo when brought home, received the proceeds, 

& the managing owner settled the wages with the 
seaman : — Held : the seaman could not sue any 
owner not named in the articles. 

(2) On settling with the seaman for his wages, 
the owner claimed to make deductions for insur- 
ance, & interest on advances made to him on 
account of wages. The owners’ clerk proved 
these charges to be usual. The seaman remon- 
strated against them, but eventually accepted 
the balance offered him minus the deductions, & 
signed a receipt as for his whole wages : — Held : 
by having so done he was estopped from recovering 
from the owners the sums thus deducted. 

(3) A seaman stipulated, that instead of re- 
ceiving monthly wages, ho should have a ninetieth 
share of the net proceeds of the cargo to be 
obtained on a whaling voyage. The owner 
charged him with insurance on his share, though 
the freight had never been insured ; the seaman 
remonstrated but finally t-ook the balance minus 
the deductions, & signed a receipt as for his 
whole wages : — Held : he was estopped from 
recovering back the item for insurance as money 
had received to his use, & the owner need 
not plead a set-off in order to insist on that 


in tlio receipt to him, covild not he 
used by B. & Co.- — B eckx v. .Tones 
(1803), 2 W. W. & A'B. 313.— AUS. 


d. .]— All ai^out of a co., who 

know tliat he liad no authority to 
rocoivo i)romiiims which wore ovcrduiN 
without obtaining a declaration of 
health, advised & Induced the co. 
to ac(!opt tho premliuiiB without the 
declaration, by iion-dlKcloHure of 
material facts within his knowledge, 
& by false stateimuits made for the 
boneflt of assured : — IJcld : in so 
doing ho acted as tho agent of tiio 
assured Sc the co. could refuse to bo 
bound by his act, & therefore was not 
csLoppoil by non -disclosure of material 
facts within his knowlotlgcJ, iSc by the 
receipt of premiums under such cir- 
cumstances, from setting up a lapse of 
the policy. '" JoHANRON v. City Mthttae 
liiFK AaauuANCE Society, [1904] 


S. It. Q. 288.— AUS. 

0 . .] — Deft., by a policy of 

fire iuKUrauco dated Sept. 7, 1909, 
agreed to pay pltf. for losses caused 
to his property by Are after payinent 
of the premium. Tho policy provided 
that if any fraudulent device should 
bo used by pltf. to obtain any benefit 
under the policy tho ])olicy should bo 
forfeited. t)u Sopt, 0 , i)ltf. signed & 
handed to H. an insurance agent, a 
proposal for the insurance, iiltf. 
subsequently received a receipt from 
doft-s. dated Sopt. fl, for tJie premium 
which ho had not in fact paid. Tho 
policy stated that pltf. subsoqnontly 
having paid defts. tho premium, dofts. 
agreed witli pltf. that if tho profu'.rty 
insured should bo destroyed by flic 
after payment of tho premium, deft^. 
would make good tlio loss. On 
Sopt. 6 , dofts. sent pltfs. a demand for 
paymout of the premiums, Sc i-enovvod 
their demand by letter on Nov. 10, 
& Deo. 9, oucloaing an account. 
On Doc. 1 4 , tho property was destroyed 
by fire. On Dec. 15, pltf. gave H. 
a cheque dated Deo. 13, for tho amount 
of the premium, which H. handed to 
defts. on the same day Sc which defta. 
refused to accept : — Held : defts. 
wore not estopped from showing 
that the premium had not been paid. 


before tho fire. — N kwis v. Genekal 
Aocipent Fike & Life AsauiiANCE 
CoHPN. (1910), 11 C. L. 11. 620.— AUS. 

f. .] — Whore receipts & dis- 

charges are given, by the crew of a 
vo.ssel, they are not to bo taken in 
the admiralty as conclusive ; & whore 
settlements Sc receipts are made under 
undue infiuenee, without free consent, 
they do not bar an equitable claim 
for compensation beyond wliat tlio 
crow have rocclvod.— iic Ttie .Tank 
(1816), 1 S. V. A. K. 256.— CAN. 

g. .] — A roooipt by A, for 

flour in store for B., given & accepted, 
is not coiiclusivo upon tho i>arty 
accoptiug it from B. — Maui v. Holton 
(1848), 4 U. C. R. 505.— CAN. 

h. .] — A. gave receipts to 

B. for 7, .500 barrels of flour as in 
store for them at C., subject to his 
order. B. drew on pltfs. through the 
Bank of Montreal at C. to whom ho 
handed those rooeipts. Sc the bank 
agent there forwarded the bills, with 
a certificate that he hold suoli receipts, 
to tho head offlee in Montreal, where 
pltfs. accepted & paid tbeiu. Pltfs. 
having received from dofts. only 
7,308 barrels sued them as for false 
& fraudulent representations to B. 
that they had received in store for 
him 7,50() liarrels, which I'eprosenlations 
tlicy alleged defU). know by the course 
of trade would bo relied upon by persons 
dealing with B., Sc on the faith of 
which iiltfs. made advanoes to the 
full value of tho quantity. The jury 
wore directed that as between tbom- 
solvos & pltfs. defts. were liound by 
their receipts, & liable in ibis action, 
thougli tho error arose from ndstake 
only : — field : a misdirection ; that 
their attention should have boon 
drawn to tho nature of defts.’ business, 
& tho object of these receipts, & they 
should have boon asked to say whether 
the error in tho case aroso from mis- 
take or a design to deceive, or from 
such negligence as might load to the 
conclusion of fraud. — McLean v . 
Buffalo & L.ake Huron Rt. (3o. 
(1864), 23 U. C. R. 448.— CAN. 

k. .] — Pltf. assigned to deft, bis 


interest in a certain lease by deed, 
containing a receipt for tho considera- 
tion money, $350. This deed was 
placTid in K.’s hands to hold tiU deft, 
deposited tins sura. K. delivered it 
to deft, on his promise that ho would 
pay, & deft, afterwards paid him $75, 
saying ho would hand him tho balance 
as soon as ho obtained it. Oil being 
asked again ho said ho had the money, 
but that pltf. should pay part of tho 
expense of a bond which ho had to 
give respecting the title. Pltf. then 
sued upon tho common counts, for 
tho pm'choso- money of land Sc on an 
account stated: — Held: lie was 
estopped by tho receipt under seal, 
& could not recover on either count. — 
Spaklino V. ^AVAOE (1865), 25 U. C. It. 
259.— CAN. 

l. -.]- — Certain bars & bundles 

of iron came by ship from G. to M. 
consigned to pltf. His agent gave 
to dofts.' agent an order to got it 
from tho ship, &c afterwards i*eccivod 
from tho latter a receipt, specifying 
tho niimher of bars Sc bundles & the 
gross weight, but with a printed notice 
at tho top of it that “ rates Sc weight, 
entered in rocclpt-s or shipping bills 
will not be acknowledged.” Ail tho 
iron received by defts. for pltf. was 
delivered at G., but there was a very 
considerable deficiency in the weight. 
So far as appeared, tho iron had not 
boon weighed either on being taken from 
tho ship or afterwards ; — Held : detts. 
wore not estopped by their statement 
of weight in the receipt, & were not 
liable to pltf. — Horseman v. Grand 
Trunk Ry. Co. (1871), 31 U. C. R. 
535.— CAN. 

m. .1 — Western Assuuanue 

Co. V. Provincial Insurance Co. 
(1880), 5 A. 11. 190.— CAN. 

n. .] — The evidence in this 

case showed that applt. never entered 
into a contract to take fifty shares, 
that the receipt given for a dividend 
of ten per cent, on tho amount actually 

f iaid, was not an admission of his 
lability lor the larger amount, & ho 
therefore was not estopped from 
showing that he was never in fact 
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deduction, for the seaman was a joint adven- 
turer.— M‘A uliffe V. Bicknejll (1835), 2 Cr. M. 
& R. 203 ; 1 Gale, 232 ; 5 Tyr. 1035 ; 4 L. J. Ex. 
225 ; 150 E. R. 114. 

.] — See, jurther, Contract, Vol. XII., p. 

490, Nos. 4049-4059 ; Master & Servant. 

1191. Boat receipt — In form of bill of lading.]— 
T., a corn factor, v^as in the habit of sending oai.s 
by a canal from Longford to Dublin, to the care 
of his agents at the latter place, to bo forwarded 
by them to Liverpool or London. On Feb. 2, 
he sent to pltfs., his factors, two receipts signed 
by tlie masters of two canal boat-s, 604 & 54, 
dated Jan. 31, resembling bills of lading in their 
language, & expressing that the two cargoes of 
oats had been shipped at Longford for pltfs. At 
the date of these receipts, boat No. 604 was 
completely loaded & boat 54 partially so. T. at 
the same time informed pltfs. that he had valued 
against them on account of tliese cargoes. On 
Feb. 7, jdtfs. returned for answer, that they had 
accepted the bills. These bills were afterwards 
paid by them. Deft., who was the creditor of 
T. sent an agent to Longford, for the purpose of 
obtaining from T. some oats, that had not andved 
according to the agreement. On Feb. 6, T. being 
pressed by deft.’s agent, agreed to transfer to 
him the cargoes of the two boats : & on Feb. 9, 


sent from Longford to deft.’s agent, who was then 
at Dublin, a boat receipt similar in form to those 
of pltfs.’ entitling deft, to the cargo of the boats 
Nos. 604 & 54. The agent received these receipts 
on Feb. 9, & on the arrival shortly after of the 
boats Nos. 604 & 54, took possession of their 
cargoes, which were afterwards sold by deft. : — 
If eld : (1) pltfs. had a complete title to the cargo 
of boat No. 604, at least on Feb. 7, the day of 
their accejAing the bill ; (2) as on Jan. 31, there 
were no oats on board the boat No. 54 no specific 
chattels were held for pltfs. ; (3) no appro- 

priation took place until Feb. 9, when the master 
signed the boat receipts for the oats then on 
board boat 54, & thereby made himself deft.’s 
agent for the purpose of holding these oats ; 
(4) jjltfs. were, therefore, entitled to the cargo 
of boat 604, <fc deft, to that of boat 54. — Bryans 
V. Nix (1839), 4 M. & W. 775 ; 1 Horn & II. 480 ; 
8 L. J. Ex. 137 ; 150 E. R. 1634. 

Annotiilions : — As to (3) Refd. TOvans r. Nichol (1841), 
3 Man. «Sc G. ()14. Generalli/, Mentd. Jcnkyris v. Ushorno 
(1844), 7 Man. & G. 678 ; Gatlorno v. AdaiiiH (1802), 
12 C. B. N. S. 500 ; British & India Steam Navi}?ation 
Co. V. De Mattos, Do :Mattos v. British & India Steam 
Navigation Co. (1804), 4 New Bei). (57 ; Moyerstoin v. 
Barber (1866), L. R. 2 C. P. 38 ; lie WilRhire Iron Co., 
Bx p. Pearson (1868), 3 Ch. App, 413. 

1192. .]— Where a merchant, in New- 

castle, who was in the habit of consigning goods 
to liis agents, jdtfs., in London for .sale, & of 
drawing upon them to ceitain amounts, had 


holder of fifty shares in tho capital 
stooiv of tlio CO. — CoTli V. Stadaoo.na 
INSUU.VXCE Co. (1881), 6 S. C. H. 1U3. 
—CAN. 

o. — .] — A condition in a policy 
of life insurance provided that if any 
preniium, or note give therefor, was 
jioL paid when due, the policy should 
1)0 void. A note given, payable wUli 
rcKjiect, in payment of a prornium, 
provided that if it were not paid at 
jualnrity tho policy should forthwith 
become void. On the maturity of 
1 lie note, it was partly paid & an 
exUrnsieii was granted, &c on a iiart 
Iiayment being again made a further 
extension ^^as granted. The last 
extension wa.s overdue, & the balance 
on t he not(! was unpaid at the death of 
assuied. A receipt by the co., given 
at the time of taking the note, was 
for the amount of the premium, but 
at tho bottom of tlie face of the receipt 
wci'o tJiese words : “ i'aid by' note in 
terms thereof.” While, the note wa.s 
ruiming Die i)olicy wa.s assigned for 
value, with ifie assent of the eo., to 
pltf., to whom the receipt was delivered 
by assiirtal ; — Held : the eo. w'ore 
estopped by the receipt, & by tho 
extensions of the time for jjayinent to 
the assured, from setting up against 
pltf. that tlie j)oliey' was void for non- 
j)ayi7ieut of IJio proininm. — VVooo v. 
CONl'KDKK.XTION' JUKK ASSOCN. (I'JOl), 
35 N. B. K. 512. -CAN. 

p. .] — idtfs. having during 

tho course of const, ruction given a 
receipt for payments which they had 
never received :—lJdd : they were 
estepped from claiming suc;h amount 
against the owner. — Cououi.an v. 
National Construction (k)., McLean 

339.-CAN. 


q _ — Ilcceipt given through 

miBtako of the facts acknowledging 
the receipt of more rent than actually 
was received does not estop l,he 
“ SuTci.iiTT!: V. BKNNE'rr 

(1914), 14 E. L. XL 128; 47 N. «. It. 
474.— CAN. o. It. 


r. .] Written receipt for 
money not actually received. McD. 

PEf.’s agent at Marquis, & M.! 
deft, a manager there, l^art of McD.’s 
duty was to deposit with deft, money 
received in tho cour.sc of his cini)loy- 


ment, for which defts.’ manager gave 
reeeii)t-s. On Jan. 23, 1913, MeJ). 

\vcut to tho bank after banking hours 
Sc paid M. $300 in ca.sh, gave him his 
personal cheque for $276 : 70 & said 
that ho had, the day before, deposited 
$150. M. gave throe receipts, &, 
being asked tho same day by pltfs.’ 
manager, told him that McD. had 
deposited between $500 & $600. 

The next day, M. found that the cheque 
was w'orthless, & that no deposit of 
$150 had been made, & con.soquonUy 
gave pltfs. credit for $300 only. 
I’ltfs., on the stre^th of tho rocciiits, 
settled with their agent, McD. : — 
Held : defts. wcitJ not estopped from 
denying that tho money shown by tho 
receipts had not been deposited. — 
Saskatchewan Sc Western Eleva tor 
C o. V. Bank of Hamilton (1914), 
29 W. L. U. 2(52 ; 7 W. W. II. 100 ; 
7 .Sank. L. 11. 131 ; 18 D. L. U. 411.— 
CAN. 

s. .] — P., on tho faith of a 

personal unmarked cheque, subso* 
(luently dishonoured, of the agent of 
D., gave a receipt for freight charges. 
The agent used tho receipt as ovideneo 
of his having paid such charges Sc 
secured money from D., on the faith 
of such receipt : — Held : P. was 
estopped from denying that tho money 
had been actually received by him, — 
Canadian I’acieio Ky. Co. v. Con- 
tinental Oil CX>. (1915), 52 S. C. li. 
605.— CAN. 

t. ,] — A minor who, repre- 

senting himself to bo a major & com- 
petent to manage his own affairs, 
collected rent Sc gave rcooii)tH thcTOfor, 
was estopped by his conduct from 
recovering again the money once paid 
to him, by instituting a suit through 
his guardian. — Ram Hatun Sinoii u. 
Hhew Nandan Sinoh (1901), I. L. R. 
29 Calc. 126 ; 6 C. W. N. 132.— IND. 

a. .] — Certain bales of cloth 

tendered to tho East Indian Railway 
Co. for transit were In duo course 
delivered to the consignee, who 
granted “ clear receipt ” for them. 
•Subsequently the consignee discovered 
that some pieces of cloth out of tho bales 
wore missing, the same having been 
lost while in tho custody of the railway 
eo. In a suit brought by tho consignee 
for compensation ; —Held : bailer, who. 


In tho absence of any agreement on tho 
subject, has given tho bailee a receipt 
for the goods bailed, is not, ipso facto, 
precluded from proving that the goods 
were in reality damaged or delicieut 
in quantity when delivered to him. — - 
East Indian Ry. Cu. v. Sisi'AL Lal 
(1911), 1. L. R. 39 Calc. 311.— IND. 

b. .] — Pltf. was a customer 

of deft. bank. A clerk of pltf. intend- 
ing to pay money into the bank to tho 
credit of pltf., by mistake hied in tho 
name of another poi-son in the pay -in 
slip os that of the person to whoso 
credit the money was being lodged. 
In tho tag attached to tho paylng-in 
slip for the purpose of being returned 
by the teller as a receipt pltf.’s name 
had, however, been correctly filled in 
by pltf.’s clerk. Tho teller did not 
notice tho difloronco between tho 
pay -in slip & the tag or receipt, & 
stamped Sc initialled tho latter Sc 
returned it to pltf.’s clerk. Tho 
money was, however, credited by tho 
bank, In accordance ■with the pay-in 
slip, to tho person named in tho pay -in 
slip, Sc not to pltf. This w as on July 22. 
On July 24, a cheque drawn by pltf. on 
July 19 was pi'csented & dishonoured. 
If tho money paid in on July 22 hud 
boon credited to the pltf. thoro would 
have been sufllcieat funds to moot the 
cbequo : — Held : tho deft, bank was 
not estopped by tbo acknowledgment 
contained In tho lecoipt from denying 
that tho sum paid in on July 22, was 
paid to plif.’s credit. — Banks v. Bank 
OF New Zealand (1903), 22 N. Z. L. 11. 
572.— N.Z. 

o, .] — Baird v. Mount (1874), 

2 R. (Ct. of SesH.) 101 ; 12 8c. L. li. 
88.— SCOT. 

d. .] — A deposit receipt w'as 

granted by a bank bearing that a sum 
of money had boon received from A. Sc 
B., “ payable to cither or tho survivor 
of thorn.” In an action by B. with 
concurrence of A. a^galnst tho bank 
for jiayment of tho sum in denoslt- 
rocoipt, tho bank averred that tho 
money truly belonged to A., & pleaded 
that they wore entitled to retain it in 
security of a debt of larger amoimt 
duo to them by A. : — Held : tho defence 
stated was irrelevant, & tho bank was 
bound in respect of the express terms 
of their deposit-receipt to make pay- 
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overdrawn liis account, & advised Ins agents that 
Iie would ship them twenty tons of alkali to cover 
his draft, did accordingly ship tin; alkali on board 
a ship of clefts., who were wharfingers b(d.wecjj 
ISewcastle & ]A)ndon, A. received li’oni defts.’ 
servant , t he; capt ain of the ship, a boat lyeeipt , 
to the effect that the goods w(‘re to be chdivtUMal 
to pltfs. : -/yc/d ; defts. w<‘r(; (‘stoppc'd from 
denying pltfs.’ title in tlx^ goods upon their 
arrival in Jjondon.- I^jVANS i'. Nicnor, (ISdl), A 
Man. & G. Oil ; 4 Scott, N. It. HI ; 11 G. J. G. 1*. 
(5 ; 5 Jur. 1110 ; K. It. 12H(). 

A iDinfation ; — Mentd. Kerford v. Momli'l (IH.V.)), 28 L. .1. Kx. 

Receipts generally.] — >SV!c C'onthact, \’o 1. XII.. 
pp. 104-1 90, Nos. 1028-4050. 

(c) In Other Docnnients. 

1193. Allidavit-By petitioning creditor.! If 

the assignees of a bkpt. suing petitioning creditor 
for money of bk])t.’s which la? has got into his 
hands, a-eeidentally show that, on a statenn'iit of 
accounts between deft. bkpt., the balance diu' 
fi-om th(i latb'r is l(‘ss than sunicient to sustain 
tlu> commission, deft, nevertheless is (“st.opp<“d 
from taking advantage, of that fact to defeat tlie 
a(dion, by his aftidavit of d<*l)t, made to su])port 
the commission.- IIakmaii i\ ])A^u.s (1817), 7 
Taunt . 577 ; 1 Mooio, C. 1’. 300 ; 120 E. K. 231. 

Anrioldtioit : — Apld. Ledbetter r. Salt (1828), I OiiiK- <e2;;. 

1194. - - .1 — An aftidavit/ thah a. jiaily is 

indebted to deponent in th(* sum of £100 A. u]^- 
wards, A is become bkpt ., is, as against deiionent, 
conclusive evidence of the bkpey. 

The only epa'stion is, wlidher deft, is not 
estopped to say there was no prior commission, 
wIkui he himself was the ])erson who s<d that 
jnuceeding in motion, llie ])oint, howevc'r, has 


been decided in llarmar v. Uavis, No. 1103, 
ante, where, although it appeared upon a balance 
of accounts between petitioning creditor & bkpt., 
that the balance due from bkpt. was not sufficient 
to constitute a i:)etitioning creditor’s debt, yet 
petitioning cieditor was holden to bo by his 
ani<hivit estopped to take advantage of that fact. 
In this ease petitioning creditor has done that, A 
he cannot dispute his own proceeding. — Led- 
ni<:TTEU V. Sai/i' (1828), 4 lling. 023 ; 1 Moo. & P. 
507 ; 130 E. It. 000 ; sub nom. Eedbetter v. 

Scott, 0 1.. .4. O. S. G. P. 147. 

1195. Ownership of goods.] — A paily on 

taking the benefit of Insolvent Act, swore? that 
certain goods, described in h(?r sch(?dule, belonged 
to the ci-editors of her deceased husband ; but- 
aftei-wards bi-ought an action to recover them, 
claiming them as her own : -Held : the fact of 
her so swearing, A afteiwards setting up a right to 
the goods in h(‘rs<‘lf, Mas an inconsistency for the* 
consideration of the juiA', but such oath did not 
<'sto]) he!’ fi’om asserting Ium* claim.— TnoitNES v. 
WiiiTi-: (1835), Tyr. A (o-. 110. 

1196. - --.] -Minns r. Eux, No. 1131, 

ante. 

1197. Age of deponent.] —The ct. will not 

supersede a liat issuetl against an infant, wlnni! 
he has held himself out- as an adult A made a 
declaration on oath to that efftjct . — Re Pates, 
R.r p. Pates (1841), 2 Mont. i). A De G. 337 ; 
1 1 L. J . Pcy. 4 . 

AnnottAiiins : Refd. It. r. Itebiuson (1807), 10 Cox, C. C. 

107 ; Jic JoiU’h, p. JoiK’S (1881), 15 L. T. 103. 

Bill of lading.] —See Siiipitnij. 

1198. Bill of sale- Ownership of goods.] - 

The bill of sale is decisive. The possession of th(’ 
goods is evidence of property. P. must be taken 
to have been the 05vner of the goods, lie is 


JIK’UI to in — A NDI-'.I’SON r. Noimi oi’ 
Seo'i'j.vM) liAiVK (JOOl), 1 E. (Cl. c»f 
Suss.) 40.— SCOT. 

e. .J — 'rhn liisl duft.. 15., 

Lcinp: a Pondcid waruhoiisuiiiait at 
J\irt Elizaludh, ruuuivud into bond 
4 0 caHUS of fioiii 'NV,, who aflui - 

wavdK wishiug' to solid tlioin in lioiid 
Ijy rail to ,1 (duniiiosbiiij^, oittainod fioiii 
li. tliu cases A tiiu lail notes which 15. 
Lad pri-’pared for the caii'iiiKe of ( lie 
jJToods by rail. W. luisamirojiriated 
1 lie easi’s with eii^ars 1o Ins own iisn 
X liroia^htr 30 olliei' cases to the rail- 
way staliou iiiarUed with din'ereiit 
inai'Us, exei'jit one ease, to wliieli 1 k‘, 
diri’cted the atleidioii of tliu rail\va.v 
oflieials, saying tliat. it eontaiiied 
allot laa’ case inside. The ollicials iieii:- 
l(’et('d to cheek all tlie. marks X signed 
1 lu! railway I’c.eciiits, hieli had Iteen 
jirevionsly j)r('iuired l»y 15., as being 
cori'uet.. 30 eases were sent to 

.lolianneshurg, w lu’re tlu'ie was no om^ 
to receive them, 8: on thi’ir hidng 
snhseqiient ly ojiemMl tliey were found 
to coutuin only rubhisli. I left., 15., 
htang sued with two sureties on t.lic 
l)ond wliieJi Lu Lad givmi to thu Uovt. 
for thu duo wuri’honsing of all goods 
duliverud iiif.o Jiis war(^lHHlsu, claimud 
as damagus the amount of tliu loss 
sustainud by tlium through thu mis- 
ri’pi’usuntat-ion madu liy ILo railway 
ottlciaJs on thu na-uiiit sigiiud by thum : 
— Jteld : as the initial act wLiuli 
enabled W. to i>uri)utratu the fraud 
was the delivery to him by IL of the 
cigars A rail notes, thu Covt. was not 
istopiiud fi’om dimyiiig the corruct- 
iiusH of tliu ruuuipts which the railway 
olllclals, induced tliuruto by tliu in-o- 
iluutiou of thu rail notes, had givmi to 

VV. ConONlAI, (JoVKHNMKNT V. llON- 

NKU (1004), 21 8. C. 477.— S. AF. 

f. — — .] - I’ltr. was paid a sum 
of $250 by a buuutit insurancis society 
ill uoimoction with the railway, though 
a distinct organisation, of which 

J. — VOL. XXI. 


ileei'asod ua.s a member. Pltf, gave a 
receipt stating that the railway ct>. 
was I'l'lieved from all liability. L)e- 
ccasiMl's certincate did not ]>rofess to 
he an insurance against accident.s. X t lu^ 
railway (s). wisru no parly to the 
receipt : — Jlcid : the receipt fonmal 
no bar to (lu! action against dc’fts. 
nor was there any right to dislnet, the 
a mould refceived from the hem-fit 
.society fiom tin' sum jdlf. wa.s entitled 
t<t as ilamages. — F akmkk r. (Jkam> 
OOir.NK Itv. Co. (1801), 21 C. E. 200. - 
CAN. 

g. - - —.I — y\ workman in tli(> 
('inploymeid. of a lirm of engineers, 
who were lift ing up engines in a shii» 
Avhich was lying in a dry dock, fell 
from a gangway connecting the .ship 
with the shore 8c was injured. He 
raised an action of damages in the 
sherilt ct. against his own employers, 
the builders of the ship, 8c the ship- 
eai’iienters who had put np t lio gang- 
way. This action was dismi.sHcd foi- 
want, of jurisdiction, '^rin! workman 
accepted two small sums from his o'vn 
employers 8c from the builders, acknow- 
ledging leccipt from former as “ in 
full ef expensi^s inenri-ed in connection 
with his alleged (‘laim for dumugirs " 

8c discharging the latter “ in considera- 
tiou of this payment of 8c from all 
fdaiuis of reparat.ioii 8c for payment of 
legal A other expenses new or here- | 
after competent to me.” He then ' 
raised action for 41500 against ship- 
cai’penters : he W'as not barred 

from doing so by those ]>aynu'nt8 or 

t he terms of his discharge to bnildims 8c 
engineers. — C .vmpbkll t>. ISloiuiisoN 
(1801). 10 IL (Ct. of Scss.) 282 ; 20 

Sc. L. H. 251.— SCOT, 

PART VI. SECT. 3. SUB-SECT. 2. — 
B. (e). 

h. Alfiduvit — Ownership of pro- 
perty.] — An erroneous statement in an 
affidavit, mado bond fide but without 


full knowledge of the facts, does not 
operate as an estoppel against the party 
making it. 

In an affidavit filed in an action, F. 
.stated i^riomainsly but. bond fide that 
M. was in his lifetime seised of th»' lands 
of T., 8: she also aeeouiitod in the 
action for £.’55, rimt received by ht;r 
thereout. Un this afUdavit the. C’hitd 
clerk found that M. w’as .seised of tlic! 
lands, 8; by an order made on further 
consideration, M.’s rfial c.state was 
ordered to he sold if the personalty 
should prove insnflleient to pay his 
debts. 'The pin’sonalty was insuffi- 
cient, hut (he lauds of '\\ were not sold, 
as in fact M. had no title’ to them. No 
further stejis ^’.ere t,aken in tlui 
adudnistratiou action, 8c tint vendor 
remainod in possession 8c roi’idjit of the 
rents 8c profits, 'i'hc lands having 
been sold by her to the f'-nants mider 
Jyund i'nrchase Acts : — Held : the 
vendor w-as not estopped by the? 
administration proceedings ; she had 
{u-einireed as against H. a title to the 
lamis under Heal Property Jdinitation 
Act, 1874 (c. 57), s. i, 8c coiisoquently 
slie w-as entitled to the residue 
of the pnrcha.se-moTicy. — M oxtnt- 
( ASiiKLi/rf Eht.itk, [iy20j i I. IL 1.— 
IR. 

1198 i. Bill of sole - Ownership of 
poods.] — P. claimed to be the owner of 
a horse that S. had given her for tht^ 
hoard of herself 8c child, fcl., heing 
imiehted to H., left the province, 8: 
H., seiziHl the horse as the proiierty 
of S. under an absconding debtor’s 
warrant. While the horse was in the 
possession of the sheriff under tlie 
warrant, negotiations wore had wdth H. 
by persons professing to bo acting for 
F., & a hill of sale of the horse W’us 
giv(?n to 11., 8c the horse was ndurned 
to F. Tho amount socm-ed by the 
bill of sale not having been paid, H. 
seized the liorse under tho bill of sale, 
& F. brought an action against H. 
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Sect. 3 . — By rc prescHidtion : St (h-8€ri. 2,B. (p).] 

estopped to say otherwise since lie executed tlu^ 
bill in question (Lokd Kenyon). — Phillips r. 
Eameu (1795), 1 Esp. 355, N. P. 

Mentd. ClifCord r. Him ter (1827), 3 C. & 1’. 

h;. 

1199. - The ^ountor of a bill of sale 

described the goods in the schedule thereto as his 
own, though in fact the true owner was ])ltf.. Ins 
wife. Idle bill of sale was given as security for a 
h)an to the grantor from deft., & at the time of 
its execution the wife made a statutory declara- 
tion tliat the goods were those of her liusband. 
One lirm of .sobs, acted for all the parties in this 
transaction. On a, claim by the wife to the 
goods : — Bc/</ : (1 ) she was estopped from denying 
that the goods weie those of Iier husband, & of 
thus showing that the bill of sale was void as 
against (h‘ft. under Pills of Sale Act, 1882 (c. 43), 
s. 5 ; (2) the wife was not entitled to say that 
slie should have had independent legal advic(‘, A, 
havii]g acted williout it, she was not estopj)ed 
fioin claiming the goods. — Westen v. Eaik- 
LKIDCE. [1!>23J 1 K. P. (>67 ; 92 L. J. K, P. .577 ; 
129 L. T. 221 ; 67 Sol. Jo. 403 ; [1923] P. &■ C. P. 
86 . 

Sec, fjencraUy, Pills of Sale, ^'ol. 

\ 11., pp. 3 ci si (j. 

Bond., -See Ihirt Ah, Sect. 2, sub-sect. 3, aniv. 

1200. Catalogue — Ownership of goods.]- -3di(‘ 
stalcirn'iit in a catalogue that a horse was the 
laoiierly of a particular person was a material 
represemtation, as it was to a certain extent a 
guarantee (is to the character of the sale. ... 1). 
held out the auctionec'r as being his agent A' allowed 
pltf. to act on the faith of it. i). w'as estopped 
from saying that the repri*sentation was not made 
on his behalf (I.OUD Alvekstone, C2J.). — V 

V. Pevenisii (1904), 20 T. L. K. 385, 

Annotation Mentd. buiil v. Butt, [HI20] 3 K. B, 437. 

1201. Conditions of sale — No objections to be 


taken.] — Tlie conditions of sale represented, that 
a deed under wliich M. claimed an interest in the 
estate was a forgery, & that the vendor had made 
liis affidavit to that effect, &, therefore, that the 
purchaser should not take any objection to the 
title by reason of that deed. The purc-hascr 
afteiwards redused to complete tlie purchase 
broiiglit an action for his deposit, & obtained a 
verdict, the jury d(‘claring the deed to bo genuine. 
In this st ate of circumstances : — Held : tlie 
purchaser was precluded from n'seimiing tlie 
contract, on tlie ground that the statcunent of 
pltf. turned out to be untrue. — Ca'itei.i. v. 
Eourall (1839), 3 Y. & V. Ex. 413; 166 E. P. 
763 ; previous proceedings, .sub noin. (’okkai.l v. 
CAi'a'ELL, 4 M. W. 731. 

AnnoUition : — Mentd. lie Scott iX; Alvaixz'ri C’uiitract, 

Scott r. Alvarez, [183^)] 2 Ch. G()3. 

Conditions of sale generally, sec Auc'J'Ions & 
Auctioneers, \ ol. HE, p. 15. 

1202. Recovery of annual payments. 

Certain annual iiaynients ware made by the 
owners of jiroptuty to tlu‘ incumlxuits of live 
parishes ui> to the year 1853, when lln‘y ceased 
to make tliem, A legal proceedings w ere threatened. 
In 1858, pending the disjiute, the jiroptuty wa.s 
sold: A in the luirtieulars of sale, which were 
apprt)V(‘d of by the incumbents, the payments 
were mentioned, but it was said that tliey were 
believed not to be legally recoverable. In 1861 
tiie incumbents tiled an inloriuatitiii A bill, A 
succeeded iti establishing their claim '. —Held : 
they were estoppeil from demanding arrears 
previous to tlie filing of the bill. — A.-d. v. Naylou 
( 1863). 1 Hem. A IVl. 809 ; 3 Newv Piqi. 191 ; 33 
L. J. Ch. 151 ; 10 1.. T. 4615 ; It) Jur. N. S. 231 ; 
12 W. K. 192 ; 71 E. P. 351. 

Annotation : — Mentd. lie Ilcrbapc lUnils, (iroeuwieb CliariLy 

C'omrs. V. tJicen, [183CJ 2 (’h. 811. 

1203. Contract ol sale— Extent of acreage.]— 
The owner of an estate agrc'ed to sell it for £250,000, 
r(*presenting it to contain 1,530 aci'es. The pur- 


for a cdiivtasion of tlie hoibc. Ou the 
tdal, lilt- judg’c told ilio jury tliat the 
oul> (iiu :,Liuu >\as, who was tlie owner 
of tlu- horse at the lime it was t^keu, 
N that jdtf. was nut estujiged by th*i 
biil of sail' from reeovei'inff in tbe 
act ion yy r/f/ the diieetioTi wa.s 
ritfht. — H axn.w Fkaskh (13U0), 37 
N. B. It. 3;). CAN. 


1200 i. ( 'otologuc - ~ Ointrrship of 
ijoinis.] — Wliere hy a written agreement 
a purehaser buj's all the furniture in a 
Imilduig, iV is sliown a catuloguo of the 
number of urticle.s in the building, thi.s 
IS a representation which estops the 
vendor N entitles the purcliusor to a 
i-ediiepoii of the price if all tlie article.s 
mentioned in the catalogue aro not 
ilelivered. Dai.v r. tNlAJtsn.vLl. (1883), 
4 N. Z. L. It. 28.— N.Z. 


k. ConflUif}/i.^ of ndlc — iJcscriptiot 
oj property. \~-M. R., owners of villagi 

lot.s, were in i)Osses.siou of an adjiduiii}. 
water lot in a lake, the title heiug ir 
the C rown iX ti> which, according to tlu 
liraetiee of the Crown Lands Jlepart 
ment, they had a right of pre-emption 
On It t hey erected a mill on crihwurl 
built on the bottom ol the lake. 
mtge. to It. i»f the village lots Xt otlie 
lands was intended to comprise tin 
water lot X: mill wJiieii were omittei 
by' mistake of tbe solr. who preparei 
the instrument. M. X: H. afterward: 
eieeuted separate instruments in thi 
form of a eiiattel mtge. purporting t( 
nibge. chattel projierty X: the miU ti 
other persons. M. X', B. laeeaini 
insolvent. us.signed for the benefit o 
creditors X; the assignee sold at auctioi 
^1 their property including the mill 
by sale subject to printed conditioij,s 
one of which was that as aU tin 
information relating to title tvas so 


out in the schedules, slock: list A 
iiivi'iitoi'i', the vendor would not war- 
rant the corrcctuess of the .same X 
that no other claiims existed “ but the 
inireha.ser must take subject to ail 
claims thei-eon, X whether iierein 
inentiojicd or not, X sul>jeet to all 
exemjitions m law.” These conditions 
\M‘re signed by t he juirehusers, to whom 
the assignee executed a convey a uce. 
Before the. sale the assignee had 
iu'ocm'ed tlie tv\o last above inentioiieil 
intges. {'xecubiil by M. X B. to be paid 
off by a, p(‘r.sou who advanced the 
money X he look an as.signment to 
himself after the sale paying the 
amount of the pure base -money. The 
eonveyanee to the pureha.scrs ut the 
sale pnrjiorted to be mado in pursiianee 
of all powers contained in ( hi;se intges. 
11., nitgee. of the village lots, brought 
action to have his mtge. reotilled so as 
to inclmle the water lot X mill property 
omitted by mistake, d’he pureha,siTS 
ut the auction sale set up the defence of 
jmreha.se for valuatilo consideration 
without notice '.-—IJcld : the pur- 
(iha.scrs at tlu5 sale could not set up 
want of notice in themselves X their 
immediate grantors without showing 
that the original mtgees., in w'hoso shoes 
they stood, were also purchasers for 
valuable consideration without notice ; 
X: by the condition of sale which they 
signed tin; imrchasers incapacitated 
themselves from sidting up this defence. 
— I-ti'ehhon’ Lumiikh Co. v. Hk.vnhs 
(1832), 21 S. C. It. 218.— CAN. 

I. (Jonlract of sole — Objection to 
title .] — In ejectment pltf. elairued 
through a deed from M. to J. ; deft, 
claimed through a pui’chaso at sheritl’s 
sale under execution against M. After 
the sheriil’s solo J. entered into an 


agreement with 1). the [lurchtiser at 
such sail', hj’’ which 1). eoA'cnaiiteil to 
eonv(‘y the land to J. on pay'iuont of 
within live weeks ; the agreement 
to be void on non-payment. Tiie 
money wa.s not paid. i>. eonvey'od to 
M.. with whom .1. made an agreement., 
that (HI his jiaying M. iii!l,2(10 within 
a year M. woulil convey to him ; that 
.1. might sell within tJie year, X should 
have all he could get above ?l,2()(); 
X that M. should have possc'.ssion, which 
J. ueeordirigly gave to him. Aftiir 
this J. conveyed to pltf.: — Held: 
mdther agreiuiient estojiped pltf. from 
ohjiH^tiug to the title derived under the 
she rill’s sale or from sid-t.ing up hi# 
legal title. — ^NloiuuriO.v r. 8 ti:kk (1871), 
:52 U. C. 11. 182.— CAN. 

m. Filed sUdcrnoit gar- 

nisheti-suiumons was servcil «>u the 
garnishee on Mar. 18, 1303. On 

Apr. G, 1303, the garnishee filed a state- 
ment showing that she was indebted 
to deft, in the sum of $2,032 for jmr- 
chase money of land, under an agioe- 
ment made on t)et. 28, 1308, but that 
by an agreement made on Apr. a, 
1303, after service of tlie garnisln'e- 
summons, no iustalnnnits would bo 
due until Nov. 1. 1303, when $130 
X interest would be due X payable. 
I'ltf., garnishing creditor, apparently 
accepted that statement, X aftt'r 
Nov. 1, 1303, moved for an order that 
the garnishee pay $130 into cl. : — 
Held: the garnishee was oslo|)ped 

from setting up another state of facts 
from tliat disclosed by her tiled state- 
nimit, X jiltf. was entitled to judgment 
against the garnisheo for $130 & 

interest. — Bkau(uiami* v. MEaiSEU 
(1310), 13 W. L. It. 404 ; 3 Sask. L. It. 
33.— CAN, 
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chaser agreed to sell it to a co. for £350,000. It 
appeared that the estate contained less than 
1,100 acres. One of the articles of the contract 
provided that the estate as to the extent of acreage 
should he taken to be conclusively shown by cer- 
tain deeds : — Held : this was merely a convey- 
ancing condition as to identity, &, coupled with 
the representation as to the aci'eagc, it did not 
estop the co. from rescinding on the ground of 
deficiency in acreage. — Aberaman Ironworks v. 
WiCKENS (1808), 4 Oh. Ai)p. 101 ; 20 L. T. 89 ; 
17 W. K. 211, L. C. 

Annoiniions : — Refd. FlcniiriK r. Loc, [l‘J01] 2 Cli. .MM. 

Mentd. Fenwick v. Biilman (ISGU), U. ]!, 9 En. 10.5 ; 

Goodford v. Stonchouao & Nailswortli lly. (1869), 38 

L. J. Ch. 307 ; Torrance v. Boiton (1872), Tj. 11. 14 Faj. 

124 ; Mycock v. Beataou (1879), 13 Ch. i). 381. 

Conveyance.] — See i*art V., ante. 

1204. Declaration — As to value of goods - 
Declaration not part of contract.] — Pltf. delivered 
to defts., a railway co., some horses to be carried 
on tlieir railway, & at their rinpK'st signed a declara- 
tion that the value of tlu; horses did not- <'xc(‘ed 
£10 p(‘r horse, A that, in consideration of the rate 
cliai’ged for their conveyance, he tliereby agreed 
that tlie same were to be cairiexl entirely at. the. 
owner's risk. In the course of the journey the 
hors(^s were injured in consequence of the defective 
state of tlie truck in which they were cai ried. in 
an action against the railway co., they j)aid £25 
into ct. The horses were in fact w'orth more than 
£10 each ; A, if taken at their real value, £10 was 
the measure td pltf.’s damage ; if at £10 <uich, £25 
cov(!r(^d i)ltf.’s claim ; — Held : t he declaration of 
the valu(5 of the horses was no part of the contract, 
b\it a statements which formed the basis of the 
intended contract, & by which it was to be regu- 
lated A governed, A, therefore, it was not com- 
petent to pltf. to deny the truth of the statenumt, 
A prove that the real value of the horses exceeded 
£10 each. — M'Cance v. London A North 
Western IIy. Co. (1804), 3 II. A C. 343; 4 New 
Jiep. 407 ; 34 L. J. Ex. 39 ; 111.. T. 420 ; 29 
,1. P. 148 ; 10 Jur. N. 8. 10.58 ; 12 W. II. 1080 ; 
159 E. K. 503, Ex. Ch. 

AnnoUition : — Refd. I.cbcaii r. Gcucral Navigation 

Co. (1872), L. K. 8 C. P. 88. 

1205. By party to marriage.] — Tlie declara- 

tion by a party to the marriage, he being a Pro- 
testant, that he was a lioman Catholic, would not 
operates as an estopjicl against him (Lord Wens- 

l.EYDALE, (t). YELVERTON r. EONGVVORTH (1801), 

4 Macq. 745 ; 11 L. T. 118 ; 10 Jur. N. S. 1209 ; 
13 W. 11. 235, H. E. 

Avnotations : — Refd. v. Fanning (1866), 10 Oox, C. C. 

411. Mentd. Bill r. Ilihbil (1870), 2.5 L. T. 183; Dysart 

I’oorago ClaHo (1881), 6 App. Caw. 489 ; Cooper r. Cooper 

(1888), 13 App. Ca.s. 88. 

Deed.]— Ncc Part V., a?itc. 

1206. Delivery order — Property in goods.] 
Defts. sold to C. 350 barrels of flour, being jiart of 
a larger number lying in their warehouse. The 
barrels sold were not, however, specilically ascer- 
tained or set apai't. C. obtained from pltfs. an 
advance upon the flour so purchased, A gave them 


a delivery order for the sann*, which pltfs. pre- 
sented, A lodged at deft.’s warehouse, where, upon 
inquiry by pltf.’s clerk, at the time of the lodgment 
of the order, wlusther “ it was all in order ” ; tlu‘ 
answer given by a clerk of deft.’s was, Y'es.” 
In an action of trover ; — Held : under these 
circumstances, although no property passed to C., 
or to pltfs., (lefts, were, nevertheless, estopped 
from disputing that it had. — Woodley v. Coven- 
try (1863), 2 H. A C. 164 ; 2 Now Rep. 35 ; 32 
L. J. Ex. 185 ; 8 L. T. 249 ; 9 Jur. N. 8. 548 ; 1 1 
W. K. 599 ; 159 E. R. 68. 

Annotations : — Expld. & Apld. JC:iigb4s r. Wifb'Ti (1 870', 

L. B. .5 B. 660. Refd. Dixou i\ 4vt'Illm^vl^y, [1900J 

1 Cli. 833. 

1207. .] — D(4ts. sold to B. A tV), 10() 

tons of zinc, unap})ropriated, upon certain terms 
of payment, giving them at the time of the con- 
tract four s(weral docaiments to the following 
(‘ffi^et : “ We heieby undertake to deliver to your 
order indfiised h('reon, 25 tons mercliantable slu^et 
zinc off your contract of this date.” Upon the 
faith of these documonls jAtfs. bought of B. AtVi. 
A. paid for, fifty tons of the zinc mentioned in tlu' 
eontiact. B. A (5^. having fail<‘(l, A the contract 
price b(‘ing iinjiaid, dt'fts. rd'used to deliver the 
7Anc Held : the giving of these' delivery (U'ders 
or “ undertakings ” did not estop d(4ts. from 
setting up, as against the vendees of B. A Co. 
tlieir right, as unpaid vendors, to withhold d('- 
livery.— E armeloe v. Bain (1876), 1 C. 1*. D. 
415 ; 45 L. J. Q. B. 264 ; 34 L. T. 324. 

1208. .] -(ilLLMAN, 8PEN(JER A Cu. 

V. Oarbdtt a Co., No. 1046, mite. 

.] — SeCy further, 8ale of Goods. 

1209. Delivery ticket.] — A delivery ticket 
issued by defts., a railway co., in respect of goods 
1 hey had undei’taken to carry, contained the name 
of described therein as a porter. The ticket 
was signed by “ C. A il., agents.” The goods 
were stolen by T. whilst under the care of C. A- 11., 
with wliom defts. had entered into a sub-contract- 
for the carriage of the goods. In an action agairist- 
defts. for the hjss of the goods : — Qu. : vviiother 
the ticket estopped defts. from denying that T. 
was their servant. Seinhle : it would not.— 
Machu V. London A 8outjj-Wehtern By. Co. 
(1848), 2 Exch. 415 ; 5 Ry. A Can. Cas. 302 ; 17 
L. J. Ex. 271 ; II L. T. O. 8. 226 ; 12 J. B. 711 ; 
12 Jur. 501 ; 154 E. R. 554. 

Annotations : — Mentd. Iteodio r. N. U". Bv., Hobbit r. Same 

(1819), 13 Jur. 659; Bristol & Exetor Bv. v. C'-oMinh 

(1858), 7 H. L. CiiB. 194; Way r. G. E. By. (1876), 35 

L. T. 253 ; Doolan c. Mid. lly. (1877), 2 Apr- 792 ; 

Stephens V, L. He S. W. By. (1886), 18 Q. B. i). 121; 

Western jaectric Co. v. G. K. By. (1911), 30 T. L. B. 416. 

1210. Deposition— By creditor in bankruptcy 
proceedings.] — Where a creditor, holding bills of 
exchange, proves their amount a.s his debt, with 
a statement that he holds the bills as security, A 
any of the bills are subsequently paid by the other 
parties to them, the amounts so paid must be 
deducted from the proof A the dividends ; or if 
the dividends have betui iiaid upon the whole of 


1203 1. Declaration — By party to mar- 
7-iayc.] — Sejnble : a doclaration made? 
by parties, in order to t-ho colobration 
of a marriage, & to tUo person who was 
to oolebrato it, & by which ho was 
induced to coiobrato it, that they were 
competent to contract a valid niarriago, 
would, on an indictment for bigamy 
against the party making such a 
representation, conclude that person 
from denying the truth of the repre- 
sentation so made, in order thereby 
to invalldato the marriage. — B. v. 
Bukkk (1843), 6 I. L. 11. 649 ; 3 

Craw. & D. 96. — IR. 

n. As to other insurance 


policy .] — A policy of lire insurance con- 
tained a condition that if the insurod 
woi*o not tho solo & unconditional owner 
of tho property, tho policy should bo 
void. At tho time tho policy was 
issued there wajs a intgo. on the pro- 
perty for a small amount, tho oxisUsnee 
of whicli was not disclosed to tho 
insurance of oo. by pltf., who insurod 
as owner : — Held : pltf. was not under 
the circumstanc508 arising at tho trial, 
estopped by his admission in tho 
declaration from claiming that there 
was no other insuranoe. — T bmplk «. 
Western Assurance Co. (1901), 21 
0. L. T. 427 ; 31 3. C. II. 373.— CAN. 


o. uf luwuuy of land to 

cxeration.] —Deit. Ijusband who in a 
written statemcmt to pltf. stated tlvat 
certain land was liable to execution, 
is estopped from subsequently claiming 
same to bo exempt as a homestead. — 
CODVILLE & Co. V . Haygarth (1909), 
10 W. L. R. 35.— CAN. 


P- As to ownership of goods.] 

— iTtf.’s husband applied to deft, bank 
for a loan & submitted a statement 
of his affairs which included cattle & 
horses really belonging to his wife. 
His wifo, tho husband & bank manager 
being present, also signed tho state- 
ment, which incluiicd a momoranduiu 


V O 
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— 7/// rcimsctilation : Syh-scct. 2, Ji. ( r).1 

the proof witlioiit siu-li deduction, the assignees 
arc not thereby concluded ; for the Lord Chan- 
cellor will order them to be refunded. 

Jt makes no difference whether the bills have 
been d(‘posit('d without indorsement, or have been 
indorsed by the bk})t. to the creditor . — Ke MouL- 
.suN, JJ.r Burn (1814), 2 Bose, 55, L. C. 

A II notdl ions Reid. I’oirHon & Saminoii, Kx p. Sanininii 
1 I)(‘ac. be ('ll. ^)()4 ; lie McntR'y, p. IJrunskill 
(1H;r"i), 4 l>L'uc. Cli. 442; Hr Boaamont & Holt. Ex jt. 
(;ar]’ (18.47), 2 i)eac. 27.4 ; Hr Morris, .Tames i\ London & 
Comity Jiankiug Co., [181)9] 1 Ch. 48.'). 

1211. Invoice.] — Pltf. bought a quantity of 
iH in]) by auction at the rooms of (lefts., who were 
brokers in Liv^erpool. Lefts, delivered an invoice 
in their own name as sellers. On payment being 
made by J»ltf., defts. gave him an order on ('. & 1). 
for th(‘ goods, which on pre.sentation was refused, 
iV' pltf. could not obtain delivery of the goods : 
Jfrid : (lofts, were bound by the representation in 
the invoice, cV could not- otT(*r evidema* to ."(ihow 
tliat tlu'y sold as agents for (', & I).-- .Ionk.s v. 
hiTTLKDAi.K (ISilT), 0 Ad. A El. 480; 1 Nev. A: 
B. K. B. 077 ; Will. Woll. A Lav. 241) ; (5 L. J. K. B. 

; 1 12 E. B. 180. 

Annotations : — Expld. & Distd. lloldiiuj: r. Kllioit (isan), n 
Jl. & N. 117. Apld. ituynl lOxcliaiiKo Assca'. r. M<l()l•<^ 
(18(1;)), 2 New He]). (54. Refd. His^ffins v. Senior (1811), 
8 M. 8: W. 844 ; Hleol- v. Murton (1871), L. H. 7 g. H. 
12(5 ; CorU'ss v. Sparling (1874), 21 W. K. 87(5 ; Sont.lnvidi 
V. Bowdileh (187(5), I.") L. J, g. B. (540. Mentd. Joluiston 
r. Ushorne (1840), 11 Ad. it El. 4 10. 

1212. The fact of a tradesman deli veer- 

ing an invoice or account in which goods are 
dc.scrib(‘(l as bought from him, does not op(‘rat(‘ 
as an estopjx’l, so as to prevent liis showing that 
he was not in tiuth tin; selh'r, 'Jlierefore, where 
in an action for not d('liv('ring the agr('ed (piantity 
of ale ])urchased by pltfs,, A for im])roperly 
I)acking it, lhe})roof on the jjart of pltfs. consisted 
of an invoice of tin* sale, made out by deft., A 
deliveied to idtfs. with a printed heading, “ Bought 
of J.,” deft., A payment of the amount charged 
was shown to have be(‘n subsequently mad(‘ to 
deft. : - Jlcld : deft, was not estopped from proving 
that the ah' was bouglit by jdtfs. from a third 
person. — II obtuncj r. Ebt-iott (18(50), 5 11. A N. 
117; 20 L. .1. Ex. Kll ; 1 L. T. 381 ; 8 W. B. 
192 ; 157 10. B. 1122. 

1213. Licence To assign - Licencor described 
as reversioner.] — (1) In 1881, befoie the coming 
into operation of tin; ( '(.)nv(‘yancing Act, 1881, 
s. 4 1, h'asehold ])remises were mortgaged by way 
of sub-demis(5 to N. for the ]’esidu(! of a. m'wly 
( r(oit(!(l term of sixty years, less the last three 
days theicof. In 1802 the mtgor. purj)orted to 
umh'ilet tlu' pi (‘mises to C. A ('o. for 21 years at 
a r('nt of £11(4, A tlie deed contained a covemint- 


not t-o sublet without the consent of the landlord. 
In 1895 N. foreclosed the mtgor. but did not get 
in the last three days of the term, A thenceforward 
(1. A Co. paid the rent to N. until his death in 
1899. Sulxscquently (>. A Co. sublet the premises 
under a licence given by N.’s exors., who therein 
described themselves as being the reversioners on 
tlu; nnderloaso of 1892. Pltf., who claimed through 
N.’s exors., brought an action against O. A Co. A 
tlunr .sub-l(!Hsce to recov(*r ])ossession of the ])rc- 
mises ux)on the footing that the undorleas(; was nol- 
binding upon him ‘.—Held : bo was estoi)X)ed as 
against both d('fts. from denying that he was tlu; 


re.V(‘r.siorier on the underlease. 

(2) We x)rox)OHe now to deal with the (pu'stion 
wlu'ther estoppel will cnabh^ (lefts, successfully to 
defend this action. If tlu* conduct of ])ltf. 
(‘Tiables defts. to do so, we do ii(4t trouble ourselves 
about the exact form of the x)lcadings {per thru.). — 
Keith v. Cantua (B.) A (k>., Ltd., 11904] 1 t'li. 
774 ; 72 L. .1. ('b. dll ; 90 J.. 'W 205 ; .52 W. B. 
520 ; 20 T. L. B. 220 ; 48 Sol. .lo. 229, C. A. 

1214. Negotiable Instrument— Status — “Widow.”] 
— In an action on a j)r()missoiy n()t(‘, to wJiicli 
deft. plead('d Ixt coverture only, the not(; Avas 
signed by deft. “ widow ” : — Held : such r('pre- 
sentation did not bind her by wny of csto[)])el.-- 
Cannam Earmer (1819), 2 Exch. 1598 ; 151 

E. B. 102(5. 


Annotations : Refd. Whit.r. (Jicc'iiish (i8(;i). lie. b. n. s. 
200; W' right r. LcM.nard (18(51), n J5. N. ,s. ‘2;'*8. 


Compare Nos. 1150, 1151, ante: Bills of Ex- 
fliANtJE, Vol. VI., pp. 95, 9(5, Nos. (57(5-1579. 

1215. Return Under 1 & 2 Geo. 4, c. 87, of 
corn “ sold & delivered.”] (I) If A. scdls coi'ii to 
B., who buys on Bp('culali(4n, A the corn is landed 
at the warehouse of ('., tlx^ granary-keexier of B., 
who is told that he is to hold it on the account of 
A., A. has a sutlicient ])r()poi‘ty in it to (Riabh; him 
t8.> maintain trover against V. 

(2) A return mad(i by A., in sindi cas(*, muh'r 
above Act of such (;orn as sold A delivcr(!d to B., 
is not conclusive (‘vidence against A. of an absolaP* 
unconditional sale A delivery so as to bar him of 
his right to r(H*ov(‘r it out of the hands of C.— 
W(K)DLEY V. Brown (1821), 1 C. A P. 592, N. P. ; 
.suhsrquent proceedinqs (1825), 2 Bing. 527. 

1216. Writ of capias ad satisfaciendum -Amount 
for which execution leviabie.] — Pltf., Iiaving, at 
the trial of this cause, obtained a certificate for 
sxjcedy (‘Xecution “ for tlui sum reeov(‘red by tlx^ 
verdict,” taxed the costs, signed judgment, A took 
out a ca. SR. on tlie i)r()p('r day but indorsed the 
ca. sa. foi* the former sum only. Left., on being 
taken in execution foi* the formei* sum, [laid tlui 
debt, A was discharged out of custody aft(?rwards, 
A wIr'm the ordinaiy tiim^ foi- ex('cution had 


(‘crlifying Uiat tho livcsloc^k kIiowii 
in thi^ Ktatciiiciil hiilonged to her 
hushaod. The hank niade the loan be 
later niadi- furlht'r a(lvane(!H to tlie, 
hnshaiul. On the oeeasion of a lat(M- 
advanee the hank refiuircd «Si, obtained 
from tin' Inisband a cluittel mtge. to 
secure his whole indehti-dnesH at the 
time, which nitg(‘. inelud(!d the cattle 
N hmses ahov(! mentioned : - 1 1 rid : 
t lu) Avih' was estoi)i>e(l from Hcttlng uj) 
hei- title lo the goods as against the 
hank whieli made its advances be. took 
its si'curity on the faith of her state- 
nient.— 1’ii‘Ku r. t^ANAUTAN Bank of 
c:oMMKH('K, 11922] 1 w. W. H. 121. — 
CAN. 

1211 i. 1 nroicr.] - Bltfs. in Melbourne 
sold to defts. in Sydney n quantity of 
potatoes at a six-eitied inij-ii “ f.o.h.,” 
Melbourne, to i»e shi])ped to {Sydney 
p(^r gt(;ainer leaving M. Di-e. 4, i808.’’ 
The potatoc.s -were shipped on the day 


named, on lla- same day iiltfs. posted 
an invoice for tlie iiotatoes, together 
with a h-tter advising shipment by the 
partic’idar stejiiiier A notifying that 
the bill of lading &. a <lraff- for the 
price had been sent to pltfs.’ bankers. 
The invoice stated that the potatoes 
yerc branded ’J', in circle, wbcrcas 
in fact they were branded U. in 
diamond, as was correctly set forth in 
the hill of lading be t he shijj’s nuuiih'st.. 
On arrival at Sydney, defts. finding 
no potatoes on board branded T., con- 
cluded, without consulting the bill of 
lading or the manifest, that the i>()ta- 
toes had not been shipped. & some 
days afterwards, when they knew the 
true facts, they refused t,o take the 
l)otatoes : — Held : the negligent repre- 
S(.uitation in the invoice us to the brand, 
did not estop pltfs. from alleging that 
they had d(;liver('d the potatoes in 
accordance with the contract. — Ulash- 


FouD, Cook be Oo. v. Moork & Co. 
(1890), 25 V. L. H. 440. AUS. 

q. Nrgotiahlc instnnncni — I'aj/cr 
not rral vendor — IVhrlfirr real vendor 
may he 'j)roeed,.\ — K., having previously 
bought a threshing outfit from jiltfs., 
upon which he still ()^v<'(l them a, large 
amount, made a sale of it to (Udt. As 
a matter of couvciiieuce this sale was 
carried out by deft, siguiug an order 
for the i)urchase be making a note for 
the i)rice in favour of ])ltfs. Deft, 
resisted payment of the note on the 
gromid that the consideration for it 
had wholly or partly biilcd, it that ho 
had not got all the goods ordered or an 
engine of the (juality ord('red, & con- 
tended that the doemnents relied on 
were conclusive evidence that the sale 
had been made by pltfs. & that they 
were estopped from denying it 
llehl: i>ltfs. were not estopped from 
showing that it was K. who had made 
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niTivod, plif. took out anothor ca. sa. for the costs. 
JTeft. liavin^ been taken in execution on tliis 
second writ : — Held : be was entitled to be dis- 
cliarj^ed, as it appeared on llie face of the: writs 
tliat be liad beer) i)efore taken in execution for tlic 


same sum. 

Semhlc : tTi(‘ certificate “ for tlie sum recovered 
by the verdict ” entitled pltf. t o speedy execution 
for the costs also ; l)ut if not, or if speedy execu- 
tion is granted for part only of the sum recover<Ml, 
a pltf. ought to statti specially tlicse facts in the 
first writ, or lie will be debarred from taking out 
a second writ upon the same judgment. — 

V. Dickenson (1843), 1 Dow. & L. 155 ; 12 

D. .T. Q. D. 314 ; 1 L. T. O. S. 200, 201 ; 7 .Tur. 
500 ; subsequent 'proceedings (1844), 5 Q. D. 002. 

Policy of insurance -Admission of seaworthi- 
ness.] -See. INSUIIANCK. 

statement of value.] — See Insituanije. 

Acknowledgment of receipt of premium.) 

— See Insurance. 


1217. Proposal of agreement — Of ^Uhe board.”] 
I*ltl. was manager of, ik, h(4d shares on which calls 
were x>ayable in t he co., of which defts. were four 
directors ; the board was to consist of seven 
directors, three to be a (pjorum ; ])r(wious terms 
had been })ropr)sed between pltf. deft^s., & not 
agre(‘d to, but at a meeting held Aug. 28, 1850, at, 
wiiich defts. were ])r<‘S(*nt a resolution was j>ass<Hl 
A s(“nt to ])ltf. that the board being most desirous 
to come to an ainic^able t<u’ininatiori of the 
misunderstanding which api^eariid t,o iirevail, 
wer<; willing to acci'xit jiltf.’s resignation, A to jiay 
him the proixirtion of salary due A applicable to 
the time of his service's, or say, in round numbers, 
1^150, A at the same t ime tla; members of the board 


would j()int ly relieve him of his shai'('s, A guarantee 
him against any calls thei'con, requiring an answer 
by 8(q)t. 4, which was the them next board day, 
or tlu^ directors would not be bo\ind by the terms 
offered. Pltf. on Sept. 2, rei)iied : “ 1 do not wish 
to make any further dilliculty, but to <xjme to an 
amicable arrangement. 1 a.cce]it your otler. though 
T cannot with any sincerity say I think it liberal, 
or indeed a fair comj)ensation. It may be 
arranged as speedily as you can wish ; in fact, 1 
accejit the ofTei- as one to be e-ai-rled out ; A then, 
on receiving the guarantee as to the shares, in 
which I pnisume your chairman, Mr. (*., concurs, 
1 advise t hat the siun fixed is jiaid into my account, 
<‘t(“. ; my resignation shall Ix' at once forwarded.” 
At a meeting held by the co. on Sept,. 1, all defts,, 
ex(;ept D,, were xiresent, when i)ltf.’s last letter 
was read, A a resolution was passed A sent to 
])ltf., that having luuird his letter read, they 
a(;ceptod his resignation, A inquired the secretary 
to g(q, the guarantee prej)ared by the solr., A to 
take other stejis to carry out the negotiation. On 
Oct-. .1, ])ltf. was informed by the secretary that 


tlie consideration of his agreement was adjourned 
till the following day, A at an extraordinary 
board meeting on Oct. 23, at which defts. were 
I>resent, it w'as resolved jiltf.’s resignation be 
accepted, A the t(?rms of arrangement referred tt> 
the solr. of t he co. : — Held : (1) there W'as a binding 
agreement made, A pltf. having been afterwards 
compelled to pay calls, he was entitled to be 
reimbursed in this action against defts. for their 
not giving the guarantee according to the con- 
tract ; (2) although it was not shown affirmatively 
that all the members of “ tlu^ board ” concurred, 
yet, if they were not bound by three, being a 
quorum, defts. h(‘ld out that it was an agreement 
of “ the board ” A they wiu'i', therefore, estoiiped 
from saying that, only four were x>arties to the 
agreement. -11 ARKER v. Ai.lan (1851)), 5 IT. A N. 
hi ; 29 D. .T. Ex. 100 ; 1 \u T. 107 ; 0 Jur. N. S. 
23 ; 8 \V. It. 127 ; 157 E. K. 1101. 

1218. — - Representations as to value.] — 


Where the vendor of a reversionary interest, rc^jire- 
S(ui(.(xl its value in the ]jro])osals for the sale of it, 
A the x>urcliaser adopted that rexiresentation, the 
vendor was aftiuwarils ])r(x4ud(‘d from saying 
l,ha,t it was sold at an undervalue. — Perfect v. 
Lane (1801), 3 De CJ. E. A .T. ,309 ; 31 L. J . Ch. 
489 ; 0 L. T. 8 ; 8 .lur. N. S. 517 ; 10 W. II. 197 ; 
45 E. II. 921, L. .T.T. 


Amumtion : — Mentd. Lord v. Jt-fYkins (180:>), :U> U(',av. 7. 

1219. Rate book — ^Estimated rental.] On the 
hearing of an appeal to quart er sessions against, a 
jxxu* rati* in which the assessment committee con- 
tended that they were ent-ith'd to give evidence 
t hat the gross (*stimat(Ml i*ental inserted in thi^ rati^ 
book was too low, tiiey stated as facts w4iich they 
could jirovii that in tlui years 1900 A 1900 by 
agreeinent between the applt. co. A the assessment 
committ(*e the net- ratable value was fixed at a 
certain ligure, to wdiich 50 per cent, w^as added, 
the sum so ari-ived at to be deieru'd the gross 
estimated rental A, inseitt'd as such in the rate 
book. 3^110 recorder at quarter sessions held 
that the assessment committee WTre not entitled 
to call (*vid(*nc(^ to show that the gross i*stimated 
rental was too low% A, that the abovi* allegations 
of fact-, if proved, would nof, amount to an estopjiel 
upon the co. from j'elying uixin thaf, diicision, A 
div. ct. hold that his decision w'^as right upon both 
jxiints : — -Held: (1) as a getu'ial princi])le of law% 
the assessment eommittee wTre bound by the 
amount of the gross est-imati'd rental .aiij^earing 
in the rate book, A were not ent itled to call evi- 
dence before quarter sessions to show that tlui 
gross estimated rental had been fixed too low; 
(2) the alleged facts, if jiroved, would be evidence 
of an estoyipcl against aiijilt. C(^. A the (tase must 
go back to quarter sessions to hear evidence of the 
alleged facts.- TIendon Paper Works Co. v, 
Sunderland Assessment Committee, [1915] 1 


j ho sale &, an the (ividi'uco ostahliKluxl 
. eo roiuody' against, 

j)ittH. for any defects in the threshing 
unttlt & must pay the anxiunt of the 
note. Care Tiiiikshinu Maouine Co. 

(11»07). 17 Man. L. J{. 

oZ.- — CAN. 


" 7 “ — .]-yTho drawer A indorsei 
oi a bill having written a letter askiiif- 
lUUulgence & promising to settle it 
not entitled to plead, that when ht 
wrote this letter, he was ignorant of tlx’ 
legal effect of non-notifleation of dis- 
Honour, so as to enable liim to found 
on alleged non-notitlcatlon as a defence 
payment. — Turnbull v. Hill 
(1H31), 9 Sh. (Ct. of Seas.) 456.— SCOT. 


, .] — A. addressed the fol- 

lowing letter to a bank agent & gave 
it to B. for the purpose of enabling 


11. to raise money with it : “ .Should 
IL pi'esont his aecieptance to you at- 
four months after tlale for £50 sterling, 
1 shall indorse the same on jiresenta- 
t-ion ” ; A. lived at some distance & 
granted the letter merely bee.anso a 
bill-stamp could not at the time 
ho got, for drawing a bill upon ; IL 
took tlio letter & his own acceptance, 
dated on the following day, for £30, 
at four months to the hank, who 
discounted the ai'ceptanec ; tlxi bank 
did not cause the aceeptance to he 
presented to A. for Indoi’sation nor 
did they take any protest when it was 
dishonoured, but they sent notice to 
A. within fourteen days thereafter : — 
Held: according to the bond fide 
import of the letter, A. was bound to 
pay A could not effectually plead, 
either that tlio terms of his letter had 


rx)t been literally fulflllod or that there 
had not been due negotiation.—VVA'rr 
r. National Bank oe .Scotland (l H3H), 
1 Dunl. (Ct. of SesB.) 827 ; 1 I Eac. 
Coll. 900.— SCOT. 


i. 




a person who 


draws a hill for his own accommoda- 
tion is not entitled to plead against an 
onerous iixiorsce that the bill was 
nut duly presented to the acceptor 
for payment. — Shepherd u. Reddik 
(1870), 8 Maeph. (Ct. of Seas.) 619 ; 
42 Sc. Jur. 316.— SCOT. 


a. Proposal for insurance — Negli- 
gence .] — where a man capable of 
reading A wi'itlug chooses to sign a 
proposal for Insurance the answei’s in 
which are expressed to bo the basis 
of the contract, without reading it, 
A ouo of the answers which ho thus 
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Sect. - Jiy rcpresrnl ation : S uh-sect. 2 , H . (<‘) .| 

K. P. 703 ; 84 L. J. K. B. 470 ; 112 P. T. 140; 
70 J. 1\ 113 ; 13 L. 0. K. 97, O. A. 

Annotations : — .-Is to (1) Consd. lUxllinivrh Colliery v. Gales- 
jkwI WHs/iit.. Com., [liiiiij 1 K. h. Refd. Gateshead 

Union Assirit. C(»m. v. Kedhcuprli (iolliery (11)24), 88 
J. }\ Jo. 780. As to (2) Refd. Fowler (Leeds) v. llunslet 
Assml . Com., 1 1017 1 1 K. B. 720. Generally, Mentd. 
Luvis V. I'ont.ypridd Union Assint. Com., Rliondda Over- 
seers A Bliondda U. C. (lOlG), 85 L. J. K. B. 1545. 


1220. Registry of ship.] — Applt., a native of the 
Ionian Islands, purchased an Anndlcan ship, 
upon a declaration that he was a British subject, 
obtained from the British Consul at Cuba a pro- 
visional registry of the ship as British. The ship 
was afteiwards seized <fe cond(irnned for a breach 
of Hlave Trade Acts. Upon a preliminary objec- 
tion taken on apjxjal to the jurisdiction of the ct. 
below on the ground of the national character of 


eiiiiscs to he represented to the co. as 
Ills answers is nntnio in tact, tliere is 
no valid eontrmd, & the poliey i.ssuod 
in pnrsiiance of that jiroposal is void ; 
A lhat is 80 even wJuno the person who 
iills uf) llie proposal form is the agrent 
of the insui-er, for the ])ropoHer hy 
KiffiiintJ: the proposfd adopts A makes 
his own all the inateriuj statements 
contained therein, A. if he sifnis it 
without takiiif^ t lu; tronhle to read it 
lu! is eKtopi)e(i hy ids negligence from 
8('tting up ihat he did not know what 
it contained. — Bokkyku v. Auh- 
TK\J.IAN AT.T.IANCK AsSflllANCE Co. 
(1!)()8), 28 N. Z. L. B. 30.5.— N.Z. 

1220 i. Ifryistry of ship.] — ThcM : it 
was inc'ompetent on the part of 1 hi; 
j)erson, wJm, from tlie (Ha'tillcate of 
registry, appeaixul to he tlu' owner of 

a. ship, to adduce ('vidence to the 
ett'cjct of contradicting tJie certilicate 
hy proving that. Ik* was not th<^ real 
ownei-. — M oui'on v. ItPACK (1843), 
5 Dunl. (Ct. of Scss.) 111.— SCOT. 

b. lictarn.] • - A sheritT having 
made retnrn to a writ of attachment 
that lie Jiad seizi'd c.ertain property 
niuh'i' idtf.’s attae.hnumt, A held it 
subject to that attaidinu'nt till the 
debt, A costH were. paid, is estoppoil, 
while lhat ret urn Htands, from returning 
■iii/lla Oona to the exiicutioii issuiMl on 
jiltf.’s judgment. — F vkrit'I' r. Lvnds 
(1880), 20 1^. B. B. 381.-CAN. 

c. — — .] — In a.n action against 
a shoj'itr for a false jet urn, in w liich 
a viTrlict was given against him foi' 
t lie value of the goods : -Held : the 
sIktUI' was not estopped l>y liis retui'u 
from sliowing tiiat t he goods wc-re not 
the ])roper-ty of pitf., Init were the 
property of C., t.lie absconding debtor. 
- Bojunson V. Sfriuniui'' (1885), 25 
N. B. B. 08.— CAN. 

d. — .J— A sheriff’s I'ld.urn to an 

execution i.s only a.n cstopjad in the 
particulai- act, inn in which tlic execution 
issiuHl. MinnKu v. Wki.don (J871), 

2 Ban. 1 88.— CAN. 

e. ^tcecidanre of 'indent — 7’rar 
oinu rsh ij).\ — I’llf. c.laimcd title, thiougii 
Ih t.o land wJiich tlio City claimed to 
liavc Is'i'ii owned hy It. A hy him 
dedicati'd as u street. Uievious to any 
jiatents B. Jiad owned south of a creek 
A B. north of it. By the Bominion 
survey a sliaiglit lim^ was run dis- 
regarding tlui sinuosities of the creek, 
A iMitli ])arti<‘s acei‘pt(!d ])atents 
aceoi'ding to tliis survi^y. Previous 
to tlie patiHits B. owned the laud in 
(piest ion. Umiiu' tla‘ jiatentK B. owned 
it. P.’s jiatenl, was issued in Mar. 
1875, P.’s^in May, 1878. B. sohl to 
jtltf. in 1871 A got some ]»apers which 
wi'i'f ufti'iw ards given nj) A a nev\' 
(Iced (‘\(‘cntcd in May. 1872. Tlio 
d(‘se!'i]it,iou ill fpis iloed hy mistake 

pol l ion of the land. 
Jn J 873 or 1871 P. gave pltf. a nuuno- 
landuni showing wliat. land should 
liayo l)cen eonvt'.ycd. A. on Nov. 0. 

3 87 7, exeented a i)idper conveyance. 
On the other liand B., assmning to 
own llic land in (pu'stion prior to Ids 
patent, in Ang. 1874, registered a 
juan including this j»ro]»crly iiiion 
\yhu'h it ui)]icaicd as a strci^t. B. 
shortly afUn- ohtaining his patent A 
in JW- ,1/18 conveyed the land to 
B. Jleld ; B. A pltf. as his assignee 
were not estopped liy the patents from 
setting n{t tlu^ true ownership. — 
WnnaiT r. Winnicko (’nv (issip 3 

Mail. J.. B, 31lt.-- CAN, 


f . A cknondedipnent — J>uress. ]— J ’Itf ., 
in 1!)01, gave deft, a (luit-claim deed 
of the land in (pK^stion as security 
for a debt. l)(;fL. afterw'ards paid the 
money ro(juliod to procun; title to tlio 
land from the railway co., but up to 
about May, U)()3, he rccoguised the. 
right of pltf. to redtann the land on pay- 
ment 01 what was thou against it, 
viz. about §1)00. Shortly afii'rwards, 
deft, drove out to pltf. ’s fai-m A tohl 
him tiiat if ho wanted tlio farm ho 
would now have to pay $2,01)0 for it. 
Ill thi; following Nov. pltf. went to 
deft.’s olllco A. idccived from him a 
letter vvrifctcii hy (h'ft., addressed to 

dt.f.’s wife, ottering to sell t he farm to 
lor uiioii certain conditions, for $2,000, 
A deft,, at the same time iiiduecd jiltf. 
to sign a l(;tlcr agreeing to leave the 
pla<;(; A all his imiuovenumts if the 
oidion to purchase was not ex(;roised 
before Nov. 1, 1004. VVla'ii t liis last 
h;ttcr was sigiied, pltf. was told hy 
dt;ft,. that he must, sign it, or loavi; the 
plaei;. Pltf, was then, to tlu; know- 
ledg(' of deft., in distressial cinmrn- 
stane,eK liuaiuMally : — field : this I rans- 
action was, on its face, most unfair A 
extortiouato ; A, having been oldainod 
hy duress, tlie aekn()wl(;dgment could 
not l»e allowed to stand in tlie way of 
jilt.f.’s rights to rede(;m, whicli, up 
to that time, liad clearly Jiot lie.en 
extingnislu'd.- - AVintiiuop r. Bohiun’s 
(1007), 0 \V. L. B. 4 70 ; 17 Man. L. B. 
220. CAN. 

g. — — Mistake .] — An aeknowhalg- 
nieiit of tlio litl(; of another made 
Ity a iKM-sori alri;;uly in iiossession of 
land, A who has not lH;en let into 
possession hy that other, doi^s not 
estop him from afterwards disjmling 
tiiat title ayIuu’c tlie a(;knowl(‘dgim'.nt 
liad been nnuh; nndc'r a mistake, even 
thougli it, may have amount i;d to an 
attuiimumt to the other as tenant,. — 
I’KAIIOK V. BoPI.TON, BoUL'I'ON IK B. 
(1002), 21 N. Z. L. B. 4 04. -N.Z. 

h. Ansircr to interroyntories.] — 

i lefts.’ ship) Imd hceii sailing as a 
British ship for years A liad lioen dc 
facto regiHt<;re(l as such. Lefts, liad 
omitted l,o ngisliu an alkuiitioTi in 
their ship, A had, in answer to inteiro- 
gatories, admitted that the sliip was a 
British sliip: — field: defts. were 

estopped from donying that the ship 
was a Britisli siiip. A, it wmuld be aga inst 
public jiolicy to allow tliein to ilo so. — 
PuN'i’iNo V. HunuAKT, Pauki-ua a Uo., 
Ltd. (1807), 22 V. L. B. 044.— AUS. 

k, Ayenry — Variation in terms of 
contract.]- ■ Ui a Jiiemoruudum sub- 
nutted liy (lefts., hut not signed hy 
them, they otfenal to give pltf. co. the 
sob; agency for t h(‘ sale of a legal w'ork 
for live years from tlu; publication of 
Vol. ],, wliicli was in Nov. 1007, or 
for one y(;ar aftm’ publication of tho 
last volume of tlio set, which ever 
should he the longest jieriod. Pltf. 
(;o. wi'oto in reply to this, stiiuilatiug, 
among other things, for the; solo 
agency “ for five years from the date 
of puhlicat ion.” Defts. cabled their 
acceptance of pltf. co.’s )nodilit;d terms, 
A wrote jiltf. co. a Udter confirming 
f lic cable message, but adding, “ Tlio 
torjris between us are now as set out 
overleaf ” ; — field : pltf. co. was 
estopped hy its conduct from denying 
that t he variations, if any, mentioned 
in the “ overleaf ” hccaine a part of 
the contract A from denying that it 
a(;c,(;pted any variation therein ex- 
prc.s.scd. — ('ANAPA Law IIook Uo, v. 


BuiTEKwomir A Co. (1013), 23 

W. L. B. 505 ; 0 D. L. U. 321.— CAN. 

l. Letter 'not repudiatiny lia- 

hility.] — Action hy a firm of brokers 
against a barrister to recover $5,538,75, 
in i'cspc(;t of certain shares bought for 
tlio latter. The imrchasi's Avero made 
by om; M. in the name of dr;ft., who was 
out of tlu; country at tho time, A uere 
absolutely unauthorised. When deft. 
return(;d A discovered tho pureliases 
ho repudiated them to the solr. of 
pltfs. Later on being pressed by pltfs. 
in correspond(;nco to admit liability, 
he wrote: “ It may ix; that you aro 
right in thinking that 1 am iiersoualiy 
responsible A as to this 1 am not 
expressing an opinion.” Idtfs. claimed 
tiiat this Jetter amounted to an estop- 
I>el or ratificat ion on the part of deft. : 
— Held: althongli the l(;tler in mi(;H- 
tion was disingenuuu.s it did not import 
liability.— -VVj(_j(.aN A Klvvej.u r. 
BKOWNiN(i (1111 2), 23 CL W. B. 128; 
4 (). W. N. 155; 7 D. L. B. 274.— 
CAN. 

m. Ayrcemcnt 7iof to distrain.] - 
]M. receivi;(l from pltfs. certain articles 
of furnituri;, nnd(;r the following writ- 
ten memorandum signed by her : 
“ B(;e.(‘iv(;d from Miissrs. F. A Son the 
following ailiel(;s of furniture for which 

1 am t,o pay, etc. Tlu; furniture to 
rmnain the jiroisuty of F. A Son till 
paid for in full. A, in the event of non- 

laynu'ut I*'. A Son can talic tiio 
urnilui'i; back.” Deft., M.’s landlord, 
hcfori; I hi; furniture was delivered, 
signed tlu; following wrltt(;n memo- 
randum : ” Tho heai'or M. being uliont 
to purchase sonu; furniture froju F. A 
Son, A luy rejit being guaranteed, I 
hereby agree not to take tin; furniture 
so to hi; provided hy F, A:, Son. for any 
lent tiiat may hoeome due ” : — field : 
deft, was estopped from distraining 
on the furnituix) so suppliixl.- Wai.- 
l.AOE V. Fuaheu (1 877), 2 B. A C. 337 ; 

2 S. C. B. 522.— CAN. 

n. Bonded, ccrtijicale.]- M:., the pro- 
Iirietor of a bonded stori', receivu;d 
goods from S. A. Clo., A gavi; them the 
nsnal tiondisl c-ertilicates. S. A I 'o. 
sold a. iiorlion of llicse goods to W., 
who resold t«i 1. A S., at l.’s r(;(jn(;Ht, 
transfcricd into l.’s nanu; tlu; (|uantily 
purchaH(;d liy him ; A marked an 
(“(iuivali;nl. portion of tlu; certificates 
a,(;cordingly. The goods ri;i)rcHcntcd 
hy these curl.iticatcs had not heeu 
Hi;lc(;t(;d or (;armark(;d in any way 
Held : S. was Ixmud to deliv(;r i,o I. 
the goods meutioued in the cer- 
tificates, A was estopped from denying 
i.’s right to tlicir possession, tluiugh 
S. A Co, had endeavoured to exorcist; 
tiiiur rigiit of stoiijiage in transitu A 
had given S. ii()ti(;(; not to dt;livcr. — 
ISAAOrt V. SkEL1,OHN (187U), 1 V, B. 
40.— AUS. 

o. Certificate.] -- Pltfs. coutracted 
to execute for d(;ft8. certain Hixicifled 
works, A also all such additional works 
as should bo dccmiod neciissary hy 
defts.’ jirincipal or resident engineer. 
The contract deoil provided that no 
extra works should ho inado without 
an order in writing, signed hy tho 
principal engineers or engineer, or 
hy the resident engineer ; that such 
extra works shoidd be valued hy such 
engineers or engineer, having regard 
to the schedules of prices in tho 
specification, A that tho (li5clHionof such 
engineers or engineer should ho final 
as (o the value of such extra works ; 
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the owner of the ship & cargo : — Held : the 
registry, flag, & pass of a ship carried with them 
tlie presiimptif)n that they were true & correct, & 
the owner was estopped from proving that lie was 


not a British subject, & consequently that the 
registry of the ship was void. — Dionissis ik B., 
The Laura (1805), 3 Moo. P. C. 0. N. S. 181 ; (> 
New Rep. 321 ; 12 L. T. 085 ; 2 Mar. L. C. 225 ; 


that if any extra works slionid h(! 
ordered, tt»o contractors should stuul 
in accounts tlasroof within one month ; 
& that in default of their doing so, 
dofts. should not ho hound to pay for 
thorn. That dofts. should not ho 
bound to j)ay for any works, except 
upon the production of a certillcato 
signed hy some jnincipal or ix^sirlcnt 
engiiK'or ; & that the principal 

engineers or oirgineer for the time hiung 
sliould be tlie exclusive) judges of tho 
execution of the works, & of ovoi’y- 
thing eonnecte<L with tlie conti;act ; 
& tliat tiro certificates under their or 
his hands or hand should be binding 

eonclusive on both parties. In an 
action for tiie jirico of certain extva 
works : — TItii{, : the engineer’s having 
given a eeititicate for the exira works, 
defts. woi'o precluded from setting up 
as defences i.o the action that the 
extr-a works had not been orilered in 
writing A', that no accounts had liei'ii 
sent in for them, as required by tiie 
deed. — tJoNNon A’- (U.r.KY r. Rkli'AST 
Watf.u Comkh. (1871), i. 11. 5 C. L. 
[>5. — IR. 

p. .] — A conti'actoi’ agrec’d 1o 

form a line of road for a cor-im. on 
the terms of an agreement which pr-o- 
vided l liat tire work should be done in 
accordimcc with plans & specillcutions, 
& to the sal.isfaction of the corpn.’s 
(MVgino(‘i'. ()n the cornidetion of ihe 
work, tho engineer, in a memorandum 
to the secr'ctary of tire corpu., slated 
tliat- he had passed tbo contract. Tho 
work \va,H not rlotr*' in compliance with 
the condit ions : -Thhl : a cortilicate 
hy the eiigineei’ t hat- tli(‘ work had hemi 
porfoi’rned to liis satisfaction would 
liave. been binding on the corim., iSi 
that it ma,de no dilVerenco that tlio 
agreement did not state in \V()ids that 
the certiflcat.e should be ilruil lS:. oou- 
clnsive. — K nox v. I’ATrrrAiti Road 
Roaud (I8thj), n N. Z. lu J(. R»G.— 
N.Z. 

q. . I — It, is no par t of a 

building inspect(U''s duty to inqiiii'e 
as to tlie title of goods supplied fur the 
building ; A: whci’o ii- huilder contracts 
to supply certain goods, A:, does not, 
tint pioeuri's another per’son t,o siipiily 
tliein, the owner of the building is not 
estoppeil hy any certitlcato umler the 
hand of the iusjieclor from suing on the 
hr'eacli of contract. — R auohoi’ r. 
IhlR'l’ C'llALMKllS (lOUi-N. (IS'J'i), 11 

N. Z. R. it. :.27.— N.Z. 

r. .] - A cout ract, ]»rnv ided 

tliat the corit-iactor’ should be liable 
ii cr'i tain KUIUH us liquidated damages 

if tlio arcliitect should certify in Avi iting 
that the works could reasonably have 
been completed within the stipulated 
lime iV that such damages might- bo 
deducti'd by the enqilnyer from any 
moneys due to tlie contractor, subject, 
however, t-o delays arising from “ lir’c, 
general strikes or combinations of 
workmen, or other causes over which 
the eonti’actor could not in any jmssi- 
biliiy have eont-i'ul.” 'The ai’chlti’cL 
gave a tiual certificate to the con- 
tractor that a certain sum was due to 
him, & thereafter gave a eertitieuto 
to the building owner, in terms of tlio 
contiact, that tho work ciudd. reason- 
ably ha ve been completed liy a ceitain 
date lung prior to tho date of act-iial 
completion : — Held : the bniltling 

owiK'r was not precluded by the fact 
of th(3 architect having given a final 
certificate to tho contractor in which 
iio regard was had to tho claim for 
liquidated damages for delay, from 
raising a claim against him for liqui- 
dated damages for delay. — H kndhiors 
& Sdfker V . Atkins (190:i), 20 H. C, 

:ho; 13 c. t. ji. .“in.—s. af. 

s. ('onsignmeni note — licsidcncc of 


consi(mer.]—V\lt. signed a paper re- 
questing defts. to forward certain goods 
received from him at T., to I., “ subject 
to their tariff & under tho conditions 
stated on tho other side.” On the 
other side, headed “ Oeneral notices 
A:, conditions of carriage,” tlie co, ” gave 
public notice,” that in certain ovenl-s 
specified they would not bo responsible. 
ITtf. was at J. when tho goods, I'xcept 
the missing box snod for, arrivinl there. 
Sc remained until some lime in the 
month following : — Jleld : he was resi- 
dent there within the condition. Sc 
having named himself as the consignee 
at that place, ho was estoppeii from 
denying sucli residenc<‘. — L a Pointk 
■v. Ouand 'I’liiTNiv Itv. Co. (lHt)7), 2t) 
U. C. IL 471). CAN. 

t. 1<'ietitiouH coidrnrt of /tiring — 
W/tct/nr real tcriiis barred.] — Left, 
agreed to fuiy filtf. the sum of $160 as 
wages or eoinpiMisa-t-ion for his services 
on a lisiiiag voyage. A:. allerwai’dK 
induced him to sign articles fur the 
purjxise of inducing other men to join 
the ves.sel as sharesmen •. —Ile/d: plt-f. 
was not debarred, liy the fact, of signing 
ai’ticle.s, from slmwing that that was 
not, tlie real contract made between 
himself A: deft., but that it was made 
for a-iiolher A:. dilTerout juirpose. — 
SjMITIT V. IIAIMJIIN (1006), 3H N. S. R. 
16:5.— CAN. 

a. Medical eertijieab Necitrrenre 

of incapacitt/.] — 'I’he employers of a 
workman itaid him coiiipcnsation for 
injuries under an uurccoriled agree- 
ment until Oct. 20. 1008, wlicn they 
refused to make any further paymimts 
on t-lie ground, disputed by t-lie work- 
man, that tlio ineapacit-y iiad coased. 
'tho pai’t-ics having on Doc. 3. J008, 
ajipliod for a remit to a medical 
referee, the leferee ri’ported that the 
incapacity ceased on Oct. 20, 1008. 
'I’lic workman acquiesced in the nou- 
jaiymont of compensation until May 8, 
1000, at which date he alb'gcd that ho 
had again become incupacitulc<l owing 
t-o tiie same injury. No application 
was ever nia.de, by tho einployeis for 
an order to end the oompensutioii. In 
ail apidication to the sheritf by the 
workman against his employers for an 
award to fix tlie amount of compensa- 
tion due in I’csjicet of the alleged 
supervening incapacity ; — Held : the 
medical referee’s cortilicate did not 
liar the ap(»lieatioii. — Kino r. UjNrrjcD 
Cdmaiouiios, Lti»., IIOIOJ l-!. C. 12. — 
SCOT. 

b. M eotorandnm of agree. ment — 

M isdeserijition- of - -- Deft s. re- 

quested K.. jiltf.. to make impurics 
for iSc obtain information about- a 
bisimitli mine, Ac, promisinl him as 
remuneration for such services a share 
in tlie properly in the event of tiieir 
buying it. I’ltf. upon makiiig inquiries 
heard of a bismuth mine which had 
hi'cn placed in the hands of C., an 
agent, for sail', Ac introduced tlio 
ju’ojierl-y to defts. A memorandum 
of agreement was t hen made by K. Sc 
C. of the one part A' defts. of the other 
part, whereby it Avas agreed tliat in 
consideration of K. Sc C. introducing 
the inopert.y defts. would givo C. 
£l,()t)U cash. A: to K. a one-tenth share 
in the mine Sc any adjoining propei’ty 
they might aciiuiro, in tlie event of a 
imrchase lioing eiTeei ed. In t lie memo- 
randum K. A:, (1. were doscritied as 
agents foi- the ve.ndors. In a suit for 
specilie perfonuanco brought by K. : — 
Held : K. was not estopped from deny- 
ing that the description of himself in 
tho memorandum as agent for tho 
vendoT’B was true, &, evidciico was 
admissihle to show that them was no 
such agency. — K inci v. Fkatau (1801), 
12 N. a. VV. Eq. 1U7.~AUS, 


c. Nolice of action for compensa- 
tion— J)ijary aggraoaied since, delivery 
of notice.] — Held: as pltf.’s injuries 
had resulted much more' seriously after 
the notice was giAmn tlian sho antici- 
pated, she AA’as not jireehided hy tho 
terms of the notice from claiming & 
recovering in tho action a largor 
amount.- Jvkmon v. Winnipku (R)OG), 
10 Man. L. R. 362. -CAN. 

d. Itegistru hoo/c.] — Resps. mnde ap- 
plication at the oillee of the Oornrs. 
of Mines for a licence to si'aroh for coal 
areas. qTie application contained a 
good description of the property in 
respect of Avliicii tlio licence Avas 
desired. Ac avu.s accompanied hy the 
necessary fee. Sulisoquently one of the 
appets, received a letter from tho 
Deputy (Joiur., stating that he could 
not llnd the starting point, Ac asking 
for additional information. A letter 
was sent in reply, in Avhicli tho starting 
lioint Avas stated incorrectly. Sc. as a 
dillcri'iit point from that mentioned 
in the original aiiplicntion : Held: 
iilipcts. Avei’c not cst iqqicd, Ac could not- 
be lanmd. by an euti’y made in the 
registry book of the oirice, after the 
receipt, of the letti'r sent in reply to the 
letter of till'. Deputy Conir., Sc they 
could not, ns the result, of such ent-iy, 
lose the title that tlii'y had aeqnired 
hy a good application . — He Rakkinu- 
TON (lt»02), 36 N. S. R. 420.-- CAN. 

e. Helease — Obtained by fraud.] -- 

In an action for an account of land 
transac-tious in which iiltf. Ac iJefl,. wcri’ 
joinlly inti'rcsted A: for iiaymcnt of 
tlie amount due to pltf., deft,, set ui> 
Iiayment- in full Ac a release signed l.)y 
]>ltf. : — JH Id : pllf. Avas overreached, 
Ac induced to sign the relensc Ac accept 
tlie payment made to tiim in ignorance 
of the I'eal sl-ato of t he accounts. A: in 
ignorance of tlie fact tJuit deft,, had 
rcci'iA'ed a largo sum from a certain 
source ; deft. Avas guilty of fraudiilonl, 
couccalmeiil, or mm -disclosure, Ac pltf. 
Avas not estopped, l>y reason of his 
noeoptaneo of the money Ac signing 
tho release, from ri’qniring deft, to 
accoimt. — Coui'U.ni r. Smith (1!)13). 
23 W. L. R. 381 ; ]() D. L. R. 382 ; 

4 W. W. R. li t. -CAN. 

f. S/iare errtijirale.] - Where shares 
in a limited eo. are pui'chased from 
a, person having no title theri’to 
on the faith of a ceit illeato issued by 
the CO. t-liat t-ho vendor is the duly 
registered holder thereof, the pur- 
cha.ser is enlilli'd as against the co. 
to damages, Ac also l,o retain all divi- 
dends paid to liim before he recuivea 
notice that the co. refuses to recognise 
his titlo to tlio sliares.— Datta' Tele- 
OKAl’H NEWRl'AmOR Uo. V. (’OTIICN (1906), 
6 S. R. N. S. W. 620.— AUS. 

g. — -.] -A CO. may, hy issuing 
share cerl ifica-tes as fully paid, ho 
estopped from alleging that the shares 
are not paid np in cash, not only as 
against a transferee of shares, hut as 
against au original allottee, if tho 
circumstances are such that the allottco 
was ont-itlod to assumo that the shares 
had lieen jiaid for. — Re Bonand Gold 
Minino Co., IjTd., Chippendale’s 
Case (1897), 18 N. S. \V. Eq. 111.— 
AUS. 

h. .] — Where, hy statute Ac 

tlie hyc-laAVBof a joint-stock co., certain 
of its otliccrs aro empowered to sign 
stock certificates. Sc a certitlcato imder 
seal is signed hy such ottlcors in favour 
of a person Avho had agreed to change 
his position on receipt of the shares it 
represents Sc who is declared therein 
to be tho holder of such shares, the co. 
Is estopped from denying that it was 
issued by its authority even if one of tho 
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Sect. 1.^. Bij TCj/rcsoiltif l(ni : Siftt-sccl. I, />. {(’) : 
.sulf-srcf. 3. A. <t' />.] 

10 E 11. «»-S ; ,suh 7in)}t. II. 'I'm: EAUHA, 10 W. 11. 

0 () 1 ) 1 *. 

jin)iot(tt}o)i Meutd. (.'asscUiova r. II., Tlio lUcurdo Sclnnidl. 
Ji. ]{. 1 11.'). 

-.' See. (leurndh/. SiiirriNd. 


Sub-sect. 0. — By Eonihjct. 

A. In General. 

1221. General rule.] - 1‘ickard v. Sears, No. 
1002, ante. 

1222. .] -Fbeeman r. (’ooKE, No. J019, 

ante. 

1223. .] - If, whalovor a iiian’.s rc'al inten- 

tion may be, lie .so (‘ondiicts liimself that a rcta.son- 
able man would believe that In': was assenting? to 
the terms proposed by the other party. Aft that 
other party upon that belief ent ers into the con- 
tract with him, the man thus conducting himself 
would be equally bound as if he had intended to 
agree to the other party’s terms (Blackburn, J.). 
— Smith v . Hughes (1871), E. 11. 0 Q. B. .'>97 ; 40 
E. J. Q. B. 221 ; 25 E. T. 329 ; 19 W. 11. 1059. 

yiiniuiafiontt - Retd. TiOVell N C’luiKt niMK 1'. Wall (11)11), 10 1 
Jj. T. S5. Mentd. i’oix' N Ueai'Hon v. lOuMios Ayres New 
Gas Co. (1802). 8 T. Jj. H. TaS ; EuiiiK N Lawsoii r. Haii- 
loiry (lUOO). 16 T. L. R. 110: Seott r. CohIhou, flDOIll I 
('ll. 4.'):i : I'oeuliontus FiU'l Co., Incoiiioruted r. Ambatii-lo.s 
(1922), 27 Com. Cas. 148. 


1224. Carr r. London A: North 

■W'ESTERN llY. Co., No. 1020, ante. 

1225. As to position of party estopped -In 
penal action.!— In many cases a man may lie 
estopped by his own acts from contesting his 
situation, even in a penal action (Lord Kiona'on). 
— WiLLiAM.s V. Bulley (17t>l), l^'ake, 71 N. l\ 

1226. — - — .1 Barthvs to a sah*, though not- 
parties to the contract, may .so conduct tlKuu.sdves 
as to be estopjx'd Iroin saying that, they Avej-(‘ not 
bound to act- as if they liad been paities to th<^ 
contiact. (l{ 0 .s.si<: v. General Bever.sionara' A:, 
Investment ('o. (1853), 3 De G. M. iV G. (598 ; 2 


Eq. Hep. 579 ; 22 E. T. O. S. 229 ; 13 E. 11. 271, 


E. 


C. 


1227. As to consent of party estopped.] — It is a 
]‘uh^ of universal law, that if a. man, (dthej- by wools 
or by conduct, has intimated that lie consents to 
an act wliicli has been doiuL A' tliat he will ofhu’ 
no opi)osition to it, although it, could not have 
bci'n lawfully don<‘ without^ his consent, Sc he 
tlu'reby induces oth(‘rs to do that from whicli they 


otherwise might- hav(' abstaimHl, h(‘ cannot 
<Xue.stion the legality of tli(^ act ho had so 
sanct ion<‘<l, to the i>re.judie<‘ of tliost'. who have 
given faith to his words, oi- to tin* fair inference to 
be drawn fi'om his conduct. In such cases proof 
of positive assent or concurrence is unnecessary ; 
it is enough that- the party had full notice of what 
was being done, A:- the position of the other party 
is altered.- — (Uirnuros.s v. Eortmer (18(50), 3 
E. 9’. 130 ; 7 Jur. N. S. 119 ; 3 Macq. 827, 11. E. 

Consd. Sarat Clnindor J)<‘y r. Gopal Ulmndcr 

J^ala (1892), 8 'J'. L. R. 782. Mentd. i\ J’ 1 U'V(‘S 

(1862), IT) Moo, P. U. C. 889. 

1228. As to character of land.] —A presumption 
that land has acquired a part icular (‘haracter may 
arise from the act s of j)arties during a long period, 
so as to est op persons claiming under t hose parties 
from denying that it has acquired t hat charactoT’. — 
Holmes v. Sayer Milward (1878), 17 L. .1. (9i. 
.522 ; 38 f.. T. 381 ; 2(5 W. K. (508. 

1229. Conduct not intended to induce belief.] — 
GoRNi.sii V. Abington, No. 1034, anle. 

1230* Where position of party setting up 
estoppel not altered.] — L ewis v. (3.ifton, No. 
1101, ante. 

Admissions by conduct.]— NVr, (jeneralhj, hlvi- 

DENUE. 

How far admissible.] See. goicralUj. Evi- 
dence. 

J>. Aeeepiancc of Ihniefit. 

1231. Under judgment or order.] — On motion at 
chambers, to ,S(‘t aside judgment A: execution for 
irregularity, on the alleged ground that the judg- 
ment had been signed pending a summons for time 
to plead, which summons ])ltf.'.s attorney denied 
having received, the judg<' made an tArde.r setting 
aside the judgment A execution without costs, but 
not, embodying any decision as to the irregularity : 
cV- he added a direction that deft-, should bring no 
action. Jteft. protested against this addition, but 
s(irved the order upon tlu'; .sberiff, wlio Uktcuiioh 
gave up the goods : — IJeld : deft ., having thus far 
availed himself of the ord<u‘, could not apply to 
the ct. to rescind that part which forbade bringing 
an action. — Bearue v. (hiAiM.iN (18 1(5), 9 Q. B. 
802 ; 1 New Bj-act. (!as. 525 ; 1(5 Tv. J. (E B. 49 ; 
8 L. T. O. 8. 1(31 ; 10 Jur. 9(5(5 ; 1 15 E. 11. 1483. 

iinolaiious : — Folld. Hayward v. Dull (I862), 12 (!. IL N. 8. 

861 . Consd. Wilco.v r. Odden (1864), 15 C. B. N. 8. 8:i7. 

1232. .] — (1) A party who has aett'd on a 

judge’s order cannot afterwards a-])ply to tiie ct. 
to set it- aside. 

(2) Where a party accepts costs under a judge’s 
order, wliich, but for the order MTUild not at tliat 


officers si^tiiiip: it Avas actinjr fraud ii- 
J(‘iitly for Ids own pnrposos in doiiitf 
so.-^ r. Monakcu Licio 

Assoex. Co. (1911), 21 O. W. R. !IS : 
4.') 8. C. R. 282.-CAN. 


k. — _ — .] -\Vli(‘r(‘ a ccrtiflcalo of 
sliarcH in i)ropor ft»nn has l)ccn issued, 
but Uio affixing of t he co.’s seal was 
unauthorised, such cert-ificato nmst hi; 
held to ho Void, & the issue does not 


oporat(! as a waiTanty of ge.nuinones 
or estop the eo. from diuiyiug th 
validity of the eortifioale. — Kruj-: Vai. 
I.KV DiU'u\iU)S. l/PF). r. 8i.v (1914' 
20 B. t:. R, 28. CAN. 


- 3 — Wliero shai(!s in a co. 

hud hocn anottod to rosp. under a, 
eontraet in writing whhdi had not l)oi;n 
Uigistored, it a eertilk-afo had been 
graiit-cd to him which stattxl t liat the 
sharoH M'cro fully paid <,^1 

the winding-up of the co.. thi; lifuii- 
dator was not estopped from denying 
that the shares were not fully iiaid 
up & claiming that ri'sp. should bo 
jilacod on a, list, of contributoiies fui' 


the full amount of the share.s. — AI ecca 
C vEKH, Ltd. (In JjIquiua'Iion) r. 
Webneu (1901), 21 8. ('. 227 : 14 

C. d'. R. 860.- -S. AF. 

m. - — ('ireumstanees in which 

till' defender, having accepted shaics 
in hand Jidc reliance on t he statcineril.s 
in the ciTtitleateH that lliey were fully 
paid, the co. might la' lairred from 
maintaining that, they were not, fully 
jiaid,-^ IhoNANu FeeNDUv Co., Ltd. 
r. C AUDI NEK, 119181 8 . C. 1208 .- SCOT. 

n. Slander — Ijeller of ajtolouu fi^l- 
'initlinu leiilrifth — \l'/<ellu:r bar in plea 
of justification.} — JJeld. : defender in 
an action of damages for slander was 
not l)arTed from jilcuding veritas by a 
previous letter of ajiology admitting 
that statements to the same effect 
were false &, undertaking not to lepoat- 


o. Surrender of portion of terni.] - 
Deft, had a liiuse of promises for live 
years from Dec. 22, 1902, with an 
oj)li(m of a further term of live, upon 


the Kti])nlation that he should give 
six months’ notice in WTiting of his 
intention t o exercise t he option. Deft, 
gave till', notiei'. 1ml did not sign it. 
He, however, remained in possessLon 
aft-er the exfiiry of the lirst, five years ; 
hut on Feh. 8, 1908, wrote & signed a 
lettiT agreeing to ” take off ” two 
years from his lease : — Held : t lie land- 
loiil was entitled t-o possession after 
Dec. 28, 1910; th»;re was n sui’- 
rendor hy operation of law ; & the 

lettei' of Feh. H ei'oated nn estoppel. — 
(iltEENWT)OD V. RvNeKOE'l' (1912), 20 
AV. L. K. 816 ; 2 D. L. R. -117.— CAN. 

PART VI. SECT. 3, SUB-SECT. 3. — A. 

1229 i. (Jonduct not intended to induce, 
belief.] — trespas.s, pitf. proved deft, 
had gone on tlie laud by his per- 
mission, & afterwards disputed his 
title: — Held: deft. W’as not estopped 
from giving cvhlenco to disprove the 
licence, & to show that he entered 
under a clainr of right,. — H azen v. 
RkyhoN (18.54), 8 All. )01, CAN. 
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time bo i)ayablo, ]io raniioi/ afterwards object that 
the order was inade without jurisdiction. — 
'JhNKLKR V. lliLDEit (1840), 4 Kxcli. 187 ; 7 Dow. 
A, L. 01 ; Rob. 1,. W. 71 ; (’ox, M. & 11. 240 ; 
18 L. .T. Ex. 420 ; l.S L. '\\ O. S. 2:i8 ; i:{ .T. 1\ 
412 ; 13 .Tur. 084 ; 1.54 E. R. 1170. 

Annoialiouif : - (^eneralld, Mentd. Jessoj) v. (18.'>0), 

1 r» i},. li. 5212 ; Winter s, jlarl holomcw (isr)(i), 2;') Ji. .T. Kx. 

<i2 ; .JoiiHitTo V. llayliiy (ISUO), Ifi E. 211); Hills r. 

llonny (1880), 6 Kx. 1). lii:!. 

1233. Costs.] — ^Where, uudt'r a judge’.s 

order, an amendment of the lecord was made, on 
Iiayrneiit of costs : — Held : the i)arty I'occivinfir 
thos(i costs was precluded from moving to iH^scind 
th(5 order. — S immons v. King (1845), 2 Dow. ik- D. 
780 ; 1 New Tract. Eas. 131 ; 14 Iv. .T. Q. R. 105 ; 
4 L. T. O. S. 355 ; 0 .Tur. 250. 

1234. - .] -Deft, was sued in the county 

ct., & ])ltf. obtained judgment, the causci not being 
tried by ;l jury. Aftemards deft, moved for a 
new 1 rial, & at tlie sanu^ time r(‘(j^uired a trial by 
a jury. Th(‘se actions were resisted by pltf. ; but 
the judge gi-anted a new tiial on condition tiiat 
deft, should pay pltf. a certain sum for the costs 
of this applic.ation ; & he also directed .a trial by 
jury. The cause came on for trial before a jury, 
when a verdict was returned for deft.. Upon an 
;t])plication for a rule nisi for a ■nunidamns com- 
manding the judge to give effect to the judgment 
l)ronounced by him in the first trial on the ground 
t hat the judge possessed no power to make a term 
of the new trial that it should be tried by a jury, 
it app(;ar(Hl that xfftf. had not only attended the 
second trial but had also received the costs above 
ment ioned, whereupon ; — Held : ride must be 
refused on the ground that in t his part icular case 
pltf. had accpiiesced by taking the costs.-- 
SnAiiiiowE V. Reed (1848), 5 Dow. N Ij. 633 ; 2 
Saund. & C. 240 ; 17 L. .7. q. B. 183 ; 1 1 L. T. (). 8. 
131 ; 12 .Tur. 8f)0 ; 12 J. Ih .To. 312. 

1235. — — ,] —Tinkler r. TIilder, No. 

12.32, ea/c. 

1236. .1 —In an action of debt on 

simj)le contract comn\enced by cdpias in 1830, 
deft, pleaded 8tat. Limitations, & that he w.as not 
served with the writ within four months of its 
issuing, that no proC(*edings as to outlawry W('T’e 
taken, A. tliat th(' writ was not r<!turned & recorded 
as najuired by 3 Will. 4, c. 30, s. 10. The replicia- 
tion set out v.alid proce(*dings to outlawry, A. after 
them .an order madi‘ by a judge at chambers to 
set aside the proceedings to outlawry with costs 
to be paid by pltf., & tliat deft, should appear to 
the action, Ik. averred tli.al deft, did apj)ear to t lm 
action accordingly : — Held : the replication was 
good. 

4310 order was for deft, to appear, lie does 
appear <fe t.akes advant age of the order. IIi; cannot 
now say that there had been no such service or 
proceedings as he was bound to appear to (Pat- 
TESoN, J.). — Meyer v. Cockburn (1850), 15 

L. T. O. 8. 180. 


1237. Payment.] (’atrd v . Moss, No. 207, 

(udc. 

1238. Decision as to liability under cove- 
nant.] — A wife, aft<u* the d.ate of a deed [of sep.ara- 
tion], obLained a decree for judici.al .separ.ation A. 
custody of tlie children, bub her ai>plicalTon for 
increased alimony w.as refused on t/he ground th.at 
the subsequent adultery of h(*r husband did not 
put an end to th(i <le(‘d, ik. that, thi; husb.and 
maintaining the younger children (under a cov('- 
nant in the deed], no further liability was thrown 
uvjon h(‘r ; ik that view was accpu(iS(a‘d in by the 
husband, lie now contended that the covenants 
was conditional, ik that the wife having the cus- 
tody of the children his li.ability w.as at an end : — - 
Held : In; could not, having takem advantage of 
one construction in [his wife’s a])plieationl, now 
succ('e<l on the content ioi» that, that construction 
was wrong. — (Sandy v. (Sandy' (1885), 30 (’h. D. 
.57 ; 54 L. .1. Eh. 1154 ; 53 I.. T. .300 ; 33 W. R. 
803 : 1 T. L. R. .520, C. A. 


i inu>tati<)ns : Expld. Bisliop i*. Bishop, .Iiiilkiiis r. .Iiidkiiis, 
P. i:i8 ; Diivisr. Dlami hie, [IHEIJ 2 Cli. -121. Refd. 
R. 7*. Taylor. IL v. AiiHaidl. llilLOi 2 K. B. a!)::. Mentd. 
(Uaiko r. Birloy (1881)), 41 Cli. D. 422, 


1239. Construction of will .] — lie T,(Ar{T, 

Wilkinson Bj.ades, No. 375, <ttde. 

Under bill of sale.] 8Vc Htli.s oe 8\le, 55d. 
Vir., p. 127. 

1240. Under will - Legacy.] — 8. purporting to be 
,a spinstiu- in 1707 made a will di(*d in 1817. 
After full impiiry as to any furthei’ will iiH)bate 
was grant<'d in common form to B., tin? surviving 
(ixor., A he, .acting at the instanc( 0 )f the mother, tlu^ 
Rol(^ n(‘xt of kin of testatrix, admirdsLu’c'd the 
e.state for scoam years ik ])a,id all legatees except 
one, who was a minoi*. In 1821 tin* residuary 
legatee ik .administi’ator with the will annexed of 
the motlier cited the (‘xor. to bring in t Ik^ i)robat e 
ik show caus(i why it should not be revokiid on 
tlui ground that 8, was not .a spinst-ei’ hut had in 
fact been married: — Held: tlie administr.aL)!* of 
the mother could not' be in a belter position than 
she would have been in, & thiu’eforc he could not 
I)ut in suit the validity of the will without bringing 
into ct. tii(‘ amount which slie had received under 
the will ; tliat evam if this vvre doiH^ he would be 
barred, .as slui would ha\’o Ixsai barred by her 
.acqui(*sc(mce in consent lo the .administration 
of the estate bv the exor. — B rauam v. Buritiei.l 
( 1820), 3 Add. 213 ; 102 E. B. 108. 

1241. Property afterwards claimed under 

another title.] -A., .after occupying a house for 
.several years as temant from yisir to year, found 
no one to ivccive the i-imt for lifteen years before 
his death, devised the pj’crnises, with power of 
sale under such conditions as might be thought 
exiiedii'id, for the benolit of his wife ik children. 
II is eldest son occuiiicid t he house, jiaying a rent 
to the widow' for lifteen yiairs after the death of 
the father, when the widow died Held. : not - 
withstanding the intirmity of testator’s title, the 


PART VI. SECT. 3. SUB-SECT. 3.- B. 

1233 i. Under jitdmnent or order — 
Cust.H .] — 'FUe judg'iiiont aiipoaltHl from 
save certain (jokIs to applt. which were 
taxed & paid to liim out of inonoyH in 
ct. to the credit of the cause. A 
niotion to quash the ajipiial was made 
oil the Rround that by accepting th(5HO 
costs applt. had acquiesced in the 
judgment by taking a benellt thort?- 
under : — Held : the reception of these 
costs was in no way inconsistent with 
the appeal against the eonstruction 
the judgment placed upon tho will in 
dispute . — Jie i'KKdrsoN, Turnku v, 
BKNNKrr, TuRNroh V . Uauhon (18!)7), 


28 .S. C. It. ;$8.— CAN. 

1240 1. Under irill — J^egney.] — Tes- 
tator <lirt5c<,(!d trustees to set apart & 
secure lil, .')()() for luicli of his daughters 
in liferent, remainder to their children 
rcispectively in fee, & provided that 
any sum previously paid, tt) Ids children 
& acknowledged in writing to ho 
accounted as so much of Hie jirovision 
falling to such child under his settle- 
ment, Heveral years before, on tho 
marriage of a daughter, tcst,ator had 
conveyed to her a house & received an 
acknowledgment that tho conveyance 
was to be (‘quivalent to £1,000 on 
account of her patrimony: — Held: 


tilt', children of lids daughter were not 
barred from insisting to ho preferred 
a(;oording t<i the fidl mt?asure of their 
legal rights, in respect of t heir having 
accepted of intoivst, or granted dis- 
charges on the mistaktm footing that 
th(^ir provisions, as given by the 
settlement, wei-e of loss amount than 
tluiy were truly by law entitled to. — ■ 
IlUTOHISON V. AnUKIISQN’S TKUSTKt:i4 
(1853). 15 Diinl, (tit,, of .Soss.) 570; 
25 Sc. Jur. 340 ; 2 Stuart, 323.— SCOT. 

P. -•] — Asstmting to a devise 

& going into possession of land under 
the will, estops parties frmn setting 
up a new title in other party. — Dok 
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Sect. 8. - By refircscvtaiion : Sub -sect 3, B.] 

son could not insist on retaining possession of the 
pitjinis('s adveisoly to the devisees beneficially 
int/crcstod under the will ; but that the latter 
were entitled to requii’c that the property should 
be sold & distributed according to the directions 
of testator. 

The ct. will not permit deft, to obtain pos- 
session under the operation of a will, <fc afterwards 
say that he liad acquired the property under a 
different title (Wood, V.-C.). — IIawksbek v. 
liAWKSBEE (18.53), 11 Hare, 230; 23 L. J. Ch. 
521 ; 08 E. 11. 1259. 

AnnuialUms : — Expld. l‘uJno v. Jones (1874), Jj. R. IS Eg. 

320. Refd. Dalton v. Fitzgerald, [1897] 2 Ch. 80. 

1242. Validity of other dispositions dis- 

puted.] — A.y being tenant by curtesy of certain 
premises, devised them by his will to trustees U) 
Ids dauglilt'r P. for life, with remainder to his 
grandson W. Upon tlio deatli of testator, R. 
t'ntered into possession of the premises pip’ported 
to bo devised, paid for some yeai's certain 
annuities charged by the will upon the premises, 

was suffered by the heir-at-law to remain in 
poss(‘ssion imdisturb(Hl for more tlian twenty 
y('ars. W. conveyed his remainder to i^ltf. R., 
alter she had been in possession more than twenty 
years, eonveycai the imnnises in fee to deft., who, 
upon her death, took jiossession. Pltf., the 
assignee of W., the remainderman, having brouglit 
ejectment : — Jle/d : R. having entered under the 
will, deft,, claiming through her was estopped as 
against all those in remainder from disputing the 
validity of the will, & pltf. was (mtitled to recover. 

A peison cannot say that a will is valid to enable 
him to take a benefit under it, but invalid so far 
as regai'ds the intei’ests of thos<; in remainder wlio 
eJaim und(>r the same will (Mellok, J.). — Boaud 
V. Board (1873), L. R. 9 Q. B. 48 ; 43 I., J. Q. B. 
4 ; 29 L. T. 459 ; 22 W. R. 200. 

Amiotat ion s :-—Cons6. I’liinc v. Jouck (1871), li. R. 18 E(|. 

320. Apprvd. & Folld. l>ulten v. Fitzgemki, [1897] 

2 Ch. 80. Expld. AV AiiderHon, Peglor r. CUllnlt. [190.''.] 

2 Ch. 70. Refd. /k- Cool(>, Cook! r. Flight, [1920] 2 Ch. 

J36. 

See, generally, Equity, Vol. XX., ])]). 243 et scq. 

1243. — — - Title subsequently acquired by 
possession.] — T\‘stator, by Ids will of Apr. 12, 1824, 
devised all his jn-operty of which he might be 
possessed at tlie time of his decease to A,, his 
wife, & B. upon trust for A. for life, with re- 
mainders over. Subsequently to the date of liis 
will a t!on^ ('yance was made to testator of certain 
freehold property to the usual uses to bar dower. 
Testator died in Dec. 1830, without having re- 
publislied his will, leaving A. surviving him who 
thereupon, B. having disclaimed, entered into 
possession of ah her husband’s property, including 
the after-acquired freehold estate. 

In a suit instituted in 1852, for the administra- 
tion of testator’s estate. A, in her answer admitted 
in clTect that tlie after-acquired property was 
sulqect to tlie trusts of the will. 

Having subsequently discovered that this ju’o- 
peity did not pass under tlie will, A. in 1853, 
conveyed the reversion in fee expectant on her 
own life to a purchaser for value, she having 
claimed to liave ac(iuired the fee simple of such 
after-acquir(‘d property for her own benellt by 
right or adverse possession, & the property 
eventually passed through various hands. A. 
died in 18uS : Held : A. prescribed for her own 


benefit & not for those entitled under the trusts 
of the will, & she was not estopped from denying 
that the after-acquired property passed under 
the will. — Paine v. Jones (1874), L. R. 18 Eq. 
320 ; 43 L. J. Ch. 787 ; 30 L. T. 779 ; 22 W. R. 
837. 

Annotations : — Consd. Dalton v. Fitzgerald, [1897] 2 Ch. 8fi. 

Folld. Me Andorson, Fegler r. Gillatt, [1905] 2 Ch. 70. 

Refd. lie Coolo, Coolo v. Flight, [1920] 2 Ch. 536. 

1244. .] — T. S. by will gave his real 

& personal estate to his brother .T. with full power 
to sell & dispose thereof by deed, writing, will or 
otherwise, <fc appointed him sole exor., but in 
case J. should not dispose of the said real & per- 
sonal c.state or any })art thereof & not otherwise, 
testator gave the same, or such part thereof as 
he should not dispose of, to J . 11. for life, with 
remainders over ; & appointed another exor. 

Testator made various dispositions with special 
reference to the alternative of the siirviv^orship 
of himself or .1. ; J. died in testator’s lifetime. On 
testator’s death in 1803 .1. H., claiming as tenant 
for life under the will, entered into possession of 
the real estate & remained in possession till his 
death in 1809. He also received the income of 
the personal estate from testator’s jiersonal 
rcpres(uikatives till 1803, when they transferred 
the capital to liim on his indemnifying them. By 
a deed executed in 1812 tlie then personal repre- 
sentative liad doclaT'ed that ho lield tin; personal 
estate upon the trusts tlu^reof contained in the 
will “ or such of the same trusts as were then 
capable of taking effect.” .1. H. having by will 
devised his real A i)ersonal estate to defts., pltfs. 
who claimed to be entitled to T. S.’s real per- 
sonal estate undei’ liis gift in remaindtu* aR tu* .1 . 11. ’s 
life estate bi’ought an action to establish their 
title against defts. alleging that J. 11. liad acknow- 
ledged his title as tenant for life only : - Held : 
.7. H. was not estopped from setting up a statutory 
title to the real estate by his having wrongfully 
claimed to enter as tenant for life, or by iiis 
acknowledgment that lie was in possession only 
as tenant for life. — Be Stringer’s Estate, Shaw 
V. Jones-Eord (1877), 0 Ch. 1). 1 ; 4(1 L. J. Ch. 
033 ; 37 L. T. 233 ; 25 W. R. 815, C. A. 

Annotations: — Consd. DalLon v. Fitzgerald, [1897] 2 Ch. 86. 

Refd. Re Anderson, I'egler v. GiRatt, [19U5] 2 C>h. 70. 

Mentd. Rc Lowman, Dcveiiish v. I'ester, [1895] 2 Ch. 

348 ; Re Fowler, Fowler v. Fowler, [1917] 2 Ch. 307. 

1245. .] — By her will a marrii'd woman 

gave certain real property, of which she was com- 
petent to dispose, to her husband for life, with 
remainder over. By a codicil she purported to 
devise in the same way certain other proiierty, to 
which she had a good title but which she was not 
competent to devise. Her husband entered on 
both proi)ertics, & remained in possession for more 
than twenty years : — Held : those claiming under 
the husband were not estopped from denying 
testatrix’s jiower to dispose of the second property, 
cSt- had a good title by adverse possession against 
the heir & those claiming in remainder under the 
codicil. — Be Anderson, Peglpir v. Gillatt, 
[1905] 2 Ch. 70 ; 74 L. J. Ch. 433 ; 92 L. T. 726 ; 
53 W. R. 510. 

Annotation : — FoUd. Re Coolo, Coolo v. Flight, [1920] 2 Ch. 

536. 

1246. .] — At the time of her marriage 

in 1881 to C. testatrix was entitled to two freehold 
houses, over which she had no power of disposal 
by will ; & she also had a long leasehold interest 


d. Akmstrong r. 
(1825-1897), N. B. 


Bhidges 


„ Q- Entry of tenant for life,}— 

Where a person enters as tenant for 


life under a will, which purports to 
be an exercise of a power to appoint 
lands, whether rightfully as a proper 
appointee or wrongfully under a void 
appointment, he is not estopped from 


saying as against the remainderman 
that t.he devise over to him is void as 
being an invalid exercise of the power. 
— Re Tknnknt’b £8Ta.tk, [1913] 1 
1. R. 280.— IB. 
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in certain other premises, of which she acquired 
the freehold reversion in 1883. By her will, made 
in 1888, she devised the latter premises to trustees 
upon trust for sale, & to divide the proceeds of 
sale betwetui A . P. & O. P. ; & she bequeathed the 
residue of her personal estate to C., <te she devised 
the residue of her real estate, over which she had 
a disposing power, to C. for life, with remainder 
over. On her death in 1897 C., a solr. as sole 
surviving trustee, paid the estate duty on the two 
freehold houses, & entered into & remained in 
possession of, the houses until his death in 1917 : — 
Held : C. had acquired a good statutory title to 
the two freehold houses, & there was nothing to 
show that he had been guilty of a concuialed fraud 
within tlie meaning of sect. 20 of Heal Property 
Limitation Act, 1833 (c. 27), <te his representatives 
were not estopped from saying that the houses 
did not j)ass under the will of testatrix. — lie 
CooLE, OooLE V. Fjjgiit, [1920] 2 Ch. 53(5 ; 89 
L. .1. Oh. .519 ; 124 L. T. 01 ; 30 T. L. 11. 730 ; 04 
Sol. Jo. 739. 

See, (jenerally, liEMiTATiONS of Actions. 

1247. Under Order in Council — Inaccurate 
recital.] -Applt. co. built a dam across a navigable 
river which flowed out of a lake in Ontario. In 
doing so the co. was exercising a power conferred 
by an Ord. in Oouncil made under a Dominion 
Act which hail adopted tlie terms of a grant made 
by the province to the co. The Ord. in Council 
recited that the Chief Engineer of the Public 
Works pi^partirient had rcjiorted that the co.’s 
Act of incorporation made the co. liable for all 
damage to lands caused by its works. The Act 
of incorporation did not so provide. The dam 
caused the level of the water in the lake to rise, 
so that lands bordering upon it, «fc forming part 
of the lands reserved for Indians, were flooded 

damage thereby caused i—Held : the co. was 
liable for the damage caused, first, because the 
grant, upon its true construction, did not authorise 
Die co. to raise the level of the water so as to cause i 
damage ; .secondly, because the co., having taken 
the benefit of the Ord. in Council, must be taken 
to have accepted the recital as being correct. — 
Ontario cSc Minnesota Power Co. v. IL, [19251 
A. C. 190, P. C. 

1248. Possession taken of premises & furniture.] 

-—Deft, agreed verbally with pltf. to take a house 
& pui’chase the fixtures at a valuation to be made 
by two brokers. An inventory of the furniture A 
lixtures was accordingly made, described generally 
as An inventory of the fixtures, etc.,” with the 
gross amount placed at the foot thereof. In an 
action for goods sold A delivered with a count on 
an account stated ; — -Held : deft, having taken 
possession of & enjoyed the furniture A fixtures, 

A paid part of the sum determined by the brokers, 

< + same, he was liable on tlie account 

stated for the remainder, A could not afterwards 
object to pltf.’s defective title to the house. — 
Salmon v. Watson (1819), 4 Moore, C. P. 73. 
Annotation ;-~ReId. Bates v. Townloy (1848), 12 Jur. GOG. 

1249. Waiver of right to hold to bail.]~Deft., 
in a suit by assignees of a bkjit., was told, at an 
mterview with the attorney for the assignees, 
tnat jus attorney had proposed that he should 
admit every fact, except the merits, provided 
pltfs. would waive their right of holding him to 
bail ; A he was asked, whether that proposal was 
made with his authority, lie replied, that it was ; 

A that he was ready to carry it into effect, as the 
only question he wished to try was, whether he 

was liable on the undertaking he had given : 

Held: having received advantage from the ad- 


mission, in the waiver of the right to hold to bail, 
he could not afterwards withdraw it, A insist 
upon proof of the bkpey. — Davies v. Burton 
(1829), 4 C. A P. 160, N. P. 

1250. Taking out execution.] — Where there are 
two demises in ejectment, A a verdict is found for 
the lessor of pltf. on one demise, with leave to 
take out immediate execution, A with leave 
reserved to move the ct. above to enter a verdict 
on the second demise, if the ct. should think the 
evidence sustained it, pltf. is not estopped, by 
reason of having taken out execution, from 
making the application to enter a verdict on the 
other demise. — Doe d. Bank op England v. 
Chambers (1830), 4 Ad. A El. 410 ; 6 Nev. A 
M. K. B. .539 ; 1 liar. A W. 749 ; 5 L. J. K. B. 
123 ; 111 E. It. 841. 

4 anotohoa .—Mentd. Dolfoll r. White (18GG), L. R. 2 C. 1». 

144. 

1251. Invalid partition.] — -A husband seised in 

right of his wife concurred with the other tenants 
in common in a partition of estate A mines, but 
no flne was levied. He died in 1828 ; after which 
his widow acquiesced in the arrangement, A took 
the benefit of it. She A her lessee afterwards 
Ijroceeded to get coal under the land awarded to 
other parties, A defended that proceeding, on the 
ground that the husband’s acts were invalid, A 
that the parties were still tenants in common of 
the whole. The ct. restrained her by injunction. — 
Maden V. Veevers (1842), .5 Beav. 503 ; 12 

L. .T. Ch. 38 ; 49 E. R. 673. 

^ /mofuhon, Mentd. A.-Q. v. Chaiubora (1849), 12 Beav. 

1 59. 

1252. Patent worked in partnership.] — Pltf. A 
deft, had worked in partnership an alleged patent 
of deft.’s ’.—Held : pltf. by so doing had not 
debarred himself from disputing tlie patent after 
the termination of the partnership. — A xmann v. 
Lund (1874), L. R. 18 Eq. 330 ; 43 L. J. Ch. 655 : 
31 L. T. 119 ; 22 W. R. 789. 

Mentd. Halsey r. Brothorhoocl (1880), 15 

Ch. D. 514 ; Challuudcr v. Iloylo (1887), 30 Ch. D. 425. 

1253. Receipt of insurance premiums.] — Defts. 
were a limited co., for the mutual insurance of 
ships belonging to members. In Dec. 1868, pltf. 
became equitable mtgee. of tlie ship II., D. 
being registered owner ; no (;opy of the rules [of 
the co.] wore ever given to pltf. A he had no 
knowledge of the provisions until after the loss of 
the vessel : — Held : defts. were precluded from 
saying pltf. who was the owner of the ship was not 
a member of the society, after having accepted an 
insui'ance A taken jirerniums A other jiayments 
from him. — Edwards v. Aherayron Mutual 
8iiip Insurance Society (1876), 1 Q. B. D. 563 ; 
44 I.. .T. Q. B. 67 ; 34 L. T. 457 ; 3 Asp. M. L. C. 
154, Ex. Ch. 

Annotation : — Mentd. Trainor v. Phoenix Fire Assce. (1891), 

65 L. T. 825. 

1254. .] — Pltf. effected an insurance with 

an insurance co. through their agent against 
liability to his workmen. IMtf. was, to the know- 
ledge of the agent, a joiner A builder. The agent 
filled in a proposal form, which was stated to be 
the basis of the contract, A in which pltf. wiis 
described as a joiner. Pltf. did not read the form, 
but when the policy arrived he objected to his 
being described as a joiner, A refused to take up 
the policy with that description in it, A the agent 
obtained the sanction of the chief clerk of the 
insurance co.’s branch office for the district to 
alter the policy by inserting the words “ A builder ” 
after the word joiner. This was accordingly 
done, A pltf. paid the first premium, A he con- 
tinued to pay the premiums which were forwarded 
to the CO. No communication was made to the 
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n. — Bi/ represr.ntalion : Suh-scct. 3, B. <t* C, 

head^cc of the co. of the addition to the policy. 
A workman in his employment having been injured 
by an accident, pltf. had to pay him compensation, 
& sued to recover the amount from the co. under 
the policy: — Held: by receiving the premiums, 
tlie CO. were precluded from denying the agent’s 
autliority to alter the contract. — Holdswoiith v. 
liANCAsniRE & Yohkshtre Insurance Co. (1907), 
23 T. L. K. 521. 

Annotation : — Mentd. Paxman v. Union Assce. Soc. (1923), 

39 T. L. K. 424. 

1255. .] — Pearl Life Assurance Co. v. 

Johnson, Same v. Creenhalgh, No. 830, a>de. 

See, generally. Insurance. 

1256. Freight received.] — A co. owned a line of 
steamers called the “ M. Line,” running between 
New York & Ijondon. A. was in the habit of 
shipping goods on steamers running on this line. 
A. shipped goods in a steamer at New York, & 
received a bill of lading made out in the di’dinary 
form given by the co. for goods shipped on their 
steamers, save that it had the words “ extra 
steamer ” added after the words ” M. Line of 
steamships.” At London an overside release for 
the goods was signed & given by the co.’s agents 
to A., & the freights received by them from A. 
Held : the co. were estopped from saying that the 
contract of shipment was not made witli them. — 
Herman v. JIoyal Exchange Shipping (k). <fc 
Patton, Junr., & Co. (1881), 1 Cab. A El. 413. 

1257. Under deed of arrangement.] — Where a 
debtor by executing a deed of arrangement obtains 
an advantage, such as escape from bkpey. pro- 
ceedings, A by his subsequent conduct leads the 
trustee to believe that he has accepted the deed, 
he will be estopped from subsequently denying 
the validity of the deed . — Re Wilson, [1910) 1 
Iv. B. 382 ; 85 L. .1. K. B. 329 ; 32 T, L. K. 75 ; 
00 Sol. .To. 90 ; [191 0] 2 H. B. B. 1 7, I). C. 
Anmitalions : — Consd. He A Hankniptcy Notice, 11924] 2 

Ch. 70. Mentd. He Lee, Kx p. Gruuwaldt, [1920J 2 K. B. 

200 . 


1258. .] — A debtor executed a deed of 

arrangement by an attorney. The attorney also 
purported to make the affidavit which must bo 
made “ by the debtor ” under Decids of Arrange- 
ment Act, 1914 (c. 47), s. 5 (1). The petitioning 
creditor assented in writing to the deed. The 
debtor subsequently applied to the Ct. of Bkpey. 
under sect. 23 of the Act, to declare the deed void, 
but the Ct. of Appeal held that the Ct. of Bkpey. 
had no jurisdiction to entertain the application. 
The debtor immediately began an action in the 
K. B. Div. against the trustee under the deed, & 
the petitioning creditor shortly afterwards pre- 
sented a petition in bkpey. against the debtor, & 
obtained a receiving order : — Held : the petitioning 
creditor was not estopped by his assent to the 
deed from petitioning ; lie had not by his conduct 
prevented the debtor from paying his debt ; the 
petition was not an abuse of the process of the 
ct., & the receiving order was rightly made. — 
Ke Wilson, Bx p. Jones (19H)), 85 L. .T. K. B. 
1408 ; 114 I.. T. 909 ; [1910] IT. B. K. 70, C. A. 

Annolalion : — Mentd. He Lee, Kx p. Clrunwaldt, [1920] 2 

K. B. 200. 

1259. Receipt of money secured by deposit of 
securities.] — In 1914 a Bussian bank had its head 
office in Petrogi'ad & a branch office in Ijondon. 
the manager of which was authorisi*d by a power 
of attorney to transact business for A bring actions 
in the name of the bank. By the di reaction of the 
Petrograd office the London branch deposited 
with a. London bank certain Brazilian A Chinese 
Govt, bonds to be held to the order A on account 
of a French bank as security for a banker’s credit 
opened by the French bank for the beniTit of 
the Bnssian bank. In Ik- after 1918 the Soviet 
Govt, of Bussia by various d('crecs A orders 
nationalised banking in Bussia. by taking over the 
assets, sliare capital, A management of all juivate 
banks, A vesting them in a State bank, then in a 
People’s bank, A ultimately in a Govt, department. 
Subsequently the manager of the London branch 
agreed with the French bank to iiay oil the amount 


1257 1. Under deed of arrangement .] — 
One, S., died in 1995, leaviiifi: him sur- 
viving two daughters & two cousins 
who were separated, i)oth from him 
& from eacli otlier. Tliese four persons 
entered into an agreement wiierehy 
they divided S.’s property between 
them in equal sliares. One of the 
t'ousins sold tlio share so acquired. 
The other cousin died leaving throe 
sons, who sxicceeded to tlio share 
of their father. On the doatli of one 
of the daughters, her liusband claimed 
possession of her share in the property 
of her father, & in tills he was resisted 
by the three sons of tlve deceased 
coxisin wlio claimed title in tlioinselves : 
— Held : defts., though not parties to 
tlio agreement by which the pn)porty 
of S. was divided, yet had received 
the henellt of it on the death of their 
father & could not be permitted to 
question its validity.— Bauadur Singh 
V. Ham Bahadur (1922), 1. L. II. 45 
All. 277.— IND. 

1269 i. Heceipl of money secured by 
deposit of securities. \ — A manufacturing 
co. wliich had borrowed money from 
pltf. hank on tlio security of goods 
alleged to liave been manufactured 
by it was estopped from objecting, 
on the ground that the goods could not 
he legally pledged, to their seizure &, 
removal by the hank. — Merchants 
Bank of Canada v. Winnipeg Fur 
Co., [1918] 1 W. W. R. 351.— CAN. 

r. Invalid sale at instance of heirs 
— Lapse of time.]— In ejectment by the 
Bons-ln-law & daughters of an intestate, 
to recover possession of lands sold 
under an invalid /i. ja., it having 


appeared t.hat the former, hdrig 
tenants for life, had suggested & urgcul 
the sale in question for their own 
benefit ; & that the party, a creditor 
of the estate of the intestate, for whose 
henellt the intended conveyance on 
such sale was made, had changed his 
position, A had assigned the judgment 
under wliicli the sale took place, f(tr 
the beneht of one of the male pltfs., 
& at ids request ; — Held : an estoppel 
in pais which barred the inak> pltfs., 
particularly after tlio lapse of nearly. 
If not quite, twenty years, from 
disputing the validity of said convey- 
ance ; & tlie bar was not removed by 
their having joined their wives witli 
them in the action in wliich tho 
validity of such conveyance was ques- 
tioned. — I ngadls V. Reid (18G5), 15 
C. V. 490.— CAN. 

s. Posscss-ion taken of estate. ] — 
Where a party liad entered into an 
informal agreement with another, 
settling certain disputed claims, & 
containing a submission to an arbiter 
relative to others, & made payment in 
terms of tho agreoment, got into pos- 
session of an estate on the faith 
tliereof & acted on tlie submission : — 
Held : altliough tho submission failed 
from ambiguity, he was not entitled 
to insist in an action of repetition of the 
payments & otherwise, on the assump- 
tion tliat tho agreement was not 
binding. — Stirling v. Ker (1830), 
8 Sh. (Ct. of Sess.) oil.— SCOT. 

t. Acceptance of composition by 
creditor .}~Dett., a trader, being In 
insolvent circumstances, wrote to 
pltf., a creditor, giving him a statement 


of Ills account & informing him of 
his intention to make some arrange - 
inent with his creditors, to which pltf. 
replied expressing no dissent, A. again, 
that ho was satisfied if there was no 
preference given. In the meantime 
deft., luul cflectod a fresh arrangimient 
with ins creditors for a composition, 
on ills r(‘presentation that pltf. would 
accept it, without wliicIi the whole 
arrangement would have fallen through, 
A deft, must liave gone Into insolvency. 
Left, on the same day, by letter, 
informed pltf. of tho arrangement ; 
to wliich pltf. replied without express- 
ing dissat-isf action. Afterwards, witli - 
out dissent, lie received tin; instalments 
of tlie composition sent to him, A on 
the receipt of tlio last instalment ho 
acknowledged It as a jiayment of “ tho 
last Instalment of your indeht-odness 
to me ” ; — Held : plt-f. must ho doomed 
to have accepted tiio composition with 
the other creditors, A therefore that 
lie could not sue deft, for tlio balance. 
— Mitchell v. Mitchell (1876), 27 
C. 1’. 160.— CAN. 

a. Acceptance of payment under 
illeyal contract.] — Where a subject 
made a payment to a citizen of an 
enemy state under a contract- made 
before the outbreak of war, A such 
citizen accepted the same : — Held : 
liaving accepted such payment the 
latter could not tlieroafter on the 
restoration of peace repudiate the 
transaction as illegal. — Eastern Rand 
Exploration Co., Ltd. v. Nel (1903), 
T. S. 42.— S. AF. 

b. Enjoyment of right — Right se- 
cured by challenged documents.] — A 
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due to the latter ou the banker's credit in return 
for the bonds. The amount was paid, but the 
French bank refused to release the bonds. In an 
action brought in the name of the Russian bank 
by the manager of the London branch against the 
French bank & the London bank for the return 
of the bonds, defts. by their defence alleged that 
pltf. bank had ceased to exist, & disputed the 
authority of the T^ondon branch manager to bring 
tlie action : — Held : defts. were estopped by their 
conduct from disi)uting the authority of the 
l^ndon bi’ancii manager. — Russian Commercial 
& Industrial Rank v. (Jomptoir d’Escompte de 
Muliiouse, I1925J A. C. 112; 93 L. J. K. B. 
1098 ; 40 T. L. R. 837 ; 08 Sol. Jo. 811, H. L. 
AnmAailon : — Mentd. Uatiquo IiiLernailonal do Cointiierco 

de Petrograd v. Goiikassow (1924), 93 L. J. K. 15. 1084. 

Acceptance of benefit — On election.] — >sVc Sub- 
sect. 3, F., pe.s/. 

C. Ac. 

[a) lu Cieneral. 

1260. What constitutes.] — Crofts r. Middi.e- 
TON, No. 747, ante. 

1261. .]— If by “ acquiescence ” is meant a 

course of conduct which amounts to active & 
intelligent consent, 1 think it very likely that many 
of those shar(jholders could not bo held to have 
actively or intelligently consented to what was 
going on. Rut what I think is the real question to 
bii looked at in any case of this kind is this : Had 
the shareholders notice of the way in which the 
affairs of the co. were being conducted, &; its 
property was b(dng managed, &; of the rights ik> 
interests which were being created with regard to 
tJic stock of tlie co, ? If they had that notice. A: 
if they wore content not to op})ose those acts 
which they knew were every day being done, then 


I think they are debarred in point of equity from 
coming forward at a later period for the purpose 
of undoing the rights & releases which had been 
created & given (Lord Cairns, C.). — Evans v. 
8MALLCOMBE (1868), L. R. 3 H. L. 249 ; 37 

L. J. Ch. 793 ; vom. Evans v. Smallcombe, 
lie Agriculturists’ Cattle Insurance Co., 19 
1j. T. 207, II. L. ; affg. 8. C. suh nom. Re Agri- 
culturists’ Cattle Insurance Co., Small- 
combe’s Case (1867), L. R. 3 Eq. 769. 

Annotations : — Expld. HoiildHworth v. Evans (18G8), L. 11. 
.3 H. L. 263. Refd. Ashbury Ity. Carriage & Iron Co. v. 
lUchc (1875), L. H.7 H. L. 653; Hadley v. H adloy (1897), 
77 L. T. 131. Mentd. lie Agriculturist Cattle Insoc., 
Dixon’s ('aso (1869), 21 L, T. 288 ; Murray v. Bush (1873), 
22 W. It. 280 ; Ho Tung Man On Insco. C901), 71 
L. J. P. C. 46. 

1262. Who bound — Purchaser from party ac- 
quiescing.] — A shareholder [in a railway co.], who 
had acquiesced in the recommencement of certain 
works, afterwards sold his shares to a purchaser, 
who objected to tlie further prosecution of the 
works ; — Held : the purchaser was bound by the 
acquiescence of his vendor. — Pfooks v. South 
Western Ry. Co. (1853), 1 Sm. & C. 112; 21 
L. T. O. 8. 55 ; 17 .Tur. 305 ; 1 W. R. 175 ; 05 
E. R. 02. 

Ayinoiaiions ; — Dbtd. Loudon Trust Co. v. Mackenzie (1893), 
62 Jj. J. Ch. 870. It would seriously uftoct the poeitlon 
of shareholders in limited eos., & the value of shares, if 
it were held that su(‘.h equities ugainst a transferor aflccA 
the lights of transferees lor value without notice. In 
yjooka V. N. W. liy, a doctrine of this kind was suggested, 
but it was aT)pliod to a very dillerent state of facts, & 
the doctrine is doubted by Ltndlky, L. J., in hisConipany 
Law, at p. 47 0 (Wright, .).). Mentd. Burt v. British 
Nation Life Assce. Assocn. (1859), 33 L. T. O. S. 74. 

1263. Application of doctrine — Legatee in pos- 
session.] — [I would not] have it supposed that I 
for one moment entertain tlie notion suggested at 
the bar in regard to the doctrine of laches, namely, 
that acquiescence & Icngtli of time does not apply 


I)arty nmkiug use of a right wliiclv he 
only had uuder docuniontH challenged 
by liiiu, to the ellt'ct of iiaving them 
reduced, was bam‘d from iusistiiig 
that they should bo set aside. — Mill 
V. IMoNTROSK MAGrSTRATHS (1825), 
1 Wils. & a. 570. —SCOT. 


c. Transfer of land to facilitate 
vioriyayc — Title of transferee.] — Dell. 

honiesteaded certain land in Oct. 
1880. He was a clerk ia pltfs.’ employ, 
A", being desirous of obtaining a loan 
fi'oui i)ltf.s. ujxiu the land, conveyed 
it to deft. W. on .Jan. 1, 1883, At that 
time he iiad no rcconimendatiou lor 
patent. Oil Jail. 26, 1883, he pur- 
chased the laud. On Jan. 27, W. 
executed a migii. to pltfs. C'. received 
the moiu'y, made jiayments on ai;- 
coimts of interest, tfc askixl time for 
other payments. The jiatcnt Issued 
to C. on .luiie 9, 1883, A afterwards 
\V , reconveyed to C., wJio ivas in 
reality, always the owner of the land. 
Upon a bill to foreclo.so the mtge. : — 
It eld. : C. was, by his conduct, estopped 
fnim saying that W. had no title at 
the date of the mtge., He from claiming 
title in himself under t he patent.— 
MANl'rOHA 1NVK.STMKNT ASHOGN. V. 
Watkins (1887), 4 Man. L. it. 357,-- 
CAN. 


d. Payment of reduced rent- — 
(Jondilional iijioji performance of cove- 
nant .] — A lease of premises for a term 
of years contained covenants by the 
IcssiHi not t-o assign the pi'omises with- 
out the landlord’s consent, A not to sell 
wines, spirits, etc., thereon without 
the like consent. A rent w'as reserved 
of £8, redutiiblo to £4 so long as the 
covenants were observed A performed. 
There were repeated breaches of the 
covenants by assignment without con- 
sent, A the property had for many 
years been sublet wltiiout such coiiscut 
to a publican wdio held it iu fact as 


licensed promises, 'riic landlord had 
always accepted the reduced real , 
though it w'as alleged that ho liaii 
notice of tlie user of the jiroiiorty as 
Jiciuised premises. The owtkt of the 
lease agreed to sell the property to a 
pundiaser, hut the latter refused to 
completo on the ground that a good 
title liad not been showm iu accordance 
with the contract, A a vendor A pur- 
chaser summons wa.s taken out to 
decide tJio question ; — Held ; the 
vendor aft<;r accepting the benefit 
of tlio reduced rent w'as estopped from 
denying his liability under the cove- 
iiaufs, A was still bound by the cove- 
nant ugainst alienation.- -Abhk v, 
Hogan, 11920J 1 1. It. 159 ; 54 1. L. T. 
97.— IR. 


sums appointed as her absolute pro- 
perty : — Held ; she must be hehl to 
liave adopted the settlement, A it 
bound the sums appointed. — King- 
ston a. Booth (1870), 4 1. 11. Eq. 589. 
— ‘IR* 

f. Services of solicitor in court.] - 
M. was retained as solr. for the prose- 
cution, bnt W., who W’as in ct., was per- 
mitted to act : — Held : prosecutor 
having permitted W. to act, A having 
obtained tlie benefit of liis services, 
was estopped from denying tiint W. 
was his solr. — R. v. Fkuguson (1894), 
26 N. a. Jl. 154.— CAN. 


PART VI. SECT. 3, SUB-SECT. 3.— 
C. (a). 


0 . Postnuptial seltlcmeni — -AdoptUni 
of seiilement by wife after Jia.'ihand’s 
death .] — By a postnuptial settlement iu 
1805, made between ttie husband, A 
the father A mother of the wife, A 
executed by the wdfe, although she 
W'as not named as a party to it, the 
husband created a jointure for tiie 
W'ife, A tlie father A mother appoiuteil 
certain sums to the w'ife, A the hnsband 
covcuaiited to assign these simis to 
trusUics, in trust to accumulate during 
the joint Jives of liusbaud A wife. A, 
after the death of either, for the sur- 
vivor for life, with pow'cr of appoint- 
ment among the children, A in default 
of appointment, equally. The hus- 
band died iu 1814, wittiout having 
exorcised tlie pow'er of appointment. 
In 1815, the w'idow presented a peti- 
tion for ma’ntonanco for the eldest 
sou, A iu thi.s petition she referred to 
the settlement, as show'ing wiiat slio 
A the younger children wore entitled 
to. She received her jointure, A the 
interest on the sums appointi'd, during 
licr Jife. Hho died in 1868, having 
executed a testamentary disposition 
in the ycotch lorui, disiiosing of the 


itfou 1. \v hat CO asiwurcs. I— Tlio ac- 
quiescence or leave A licence by wliicli 
a person can bo deprived of las Jegal 
rights, must bo of such a nature A 
given under such circumstances as 
will make it fraudulent iu him to set 
up these rights sgainst another preju- 
diced by his acts. — 'W right v. Mitien 
(1896), 31 N. B. K. 14.— CAN. 

1260 ii. . ] — Acquiescence for u 

lengthy period of time can only bo 
successfully relied on as an estoppel 
when tiio inference to bo drawn from 
all the circimistances of the case is 
that pltf, either agreed to abandon 
Ills rights, or else liad so acted as to 
induce oilier parties to alter their 
position ou the reasonable faith that 
no had done so.— U mulebi v. Umhle- 
m’H Estate (1905), 19 E. D. C. 237.— 
S. AP. 

1 260 iii. . ] — JM ere quiescence may 

not bo acquiescence ; A the doctrine 
of acquiescence in injurious acts does 
not apply to acts done ou lands not 
belonging to the party said to have 
acquiesced.— B orton v. Howe ( 1876 ). 
3(J. A. 5; 2 J. R. 97.-N.Z, 
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(b).] 

to tlio case of a legatee where a creditor seeks 
cejuity against the legatee, in the shape of calling 
upon him to refund his legacy (feTUART, V.“C.).— ^ 
Partikoton V. Carrington (1859), 34 L. T. O. S. 
09 ; 5 Jur. N. S. 1093. 

J 264 . To dealings with shares of public 

companies.]— N ational Patent Steam Puel 
(J o., Barton’s Case, No. 1329, post. 

See, (jcnernlly, Co^vipanies, Vol. IX., pp. 222, 

1265. Public functionaries.] — Pltf. bad 

brought forward his house, foiining part of the 
street, beyond the line of frontage. The urban 
authority threatened to take summary xR'oceed- 
ings under the Public Health Act, 1875 (c. 65). 
i*ltf. brought an action claiming an injunction to 
restrain the threatened i)roceedings, on the ground 
tliat they were irregular under the Act ; also 
that the urban authority had been aware of, & had 
ac(iuiesced in, the bringing forw'ard of his building. 
A motion for an injunction was refused- 

The doctrine of acquiescence is inapiilicable to 
public functionaries.- — IvERR v. Preston Corpn. 
(187(1), G Cii. L). 4t)3 ; 40 L. J. Ch. 409 ; 25 W. 11. 
205. 

Annotations : — Refd. Pi'cston Corpn. v. Fullwood L. B. 

(1880), L. T. 718; lie Molutosh & 1‘ontypridd Im- 

provomoiits Co. (181)1), 61 L. J. Q. B. 164. Mentd. 

Hedloy V. Bates (188U), 42 L. T. 41 ; Barlow v. St. JMary 

Abbott’s, Kensington, Vosti-y (1883), 31 W. 11. .514 ; 

He Briton Medieai & General Life Assco. Assocn. (1886), 

32 Ch. D. 603 ; Grand Junction Waterworks Co. v. 

Hampton U. C., fl8U8] 2 Ch. 331 ; Yabbicom v. King, 

118'JOJ 1 Q. B. 444 ; Merrick v. Liverpool Corpn., [lyiOJ 

2 Ch. 44y. 

See, (jenerally, 1’ljblic Authorities. 

To corporations .] — See Corporations, Vol. 
XllL, p. 350, No. 884. 

1266. Degree of acquiescence — Acquiescence to 
bar injunction & to bar claim distinguished.] — 

Distinction between the effect of acquiescence, 
upon a motion for an injunction & on a demurrer. 
In the former case acquiescence merely prevents 
the special protection by injunction, but in the 
latter it must be such as to disentitle iiltf. to 
any relief whatever. — G ordon v. Gheltenham & 
Great Western Union By. Co. (1812), 5 Bcav. 
229 ; 2 By. A Can. Cas. 800 *, 49 E. B. 505. 
Annotation: — Mentd. Iloud v. N. E. lly. (1870), ly W. K. 

266. 

See, f urther. Injunction. 

1267. Effect of acquiescence — Plaintiff’s remedy 
delayed.] — A lease was granted of coals A iron- 
stone for 300 years at a fixed rent A paying certain 
royalties not fixed, A the lease contained a stipula- 
tion that tlie working should not be delayed more 
than five years from the date of the lease ; also, 
that as to three out of four of the mines, the lessees 
might either work or relinquish, but should not 

1268 i. Most not he itlcQal ,] — Previous 
oopcurreuce iu an illegality cannot be 
relied upon by way of estoppel to a 
clahn lor discontiijuanoc of ti»e ille- 
gality.— Brady v. S.A. Turf (Ji.uu 
(1906), 23 S. C. 385.— S. AF. 

1269 i. As ratificat ion of nets of ayent.] 

— If a person knows that othcirs have 
for his benellt nul. themselves in a 
position of disadvantage from which 
if he speaks or acts at once they can 
extricate themselves, but from which 
after a lapse of tunc they cau no 
longer escape, his mere inaction under 
such ciremuHtauces may bo convincing 
evidence of rutilication & adoption of 
acts done in his name, but without 
his authority. — Gity Bank of Sydnky 
V. MoLaugulin (1909), 9 C. L. II. 015. 

— AUS. 


underlet or assign without the consent of the 
lessor except to responsible persons. The mines 
were worked for 24 years, when the lessee died, A 
a suit was instituted to administer his estate A a 
receiver was appointed. The ironstone mine was 
then no longer worked, A ten years after, the work- 
ing of the coal mines was also stopped. Bent 
continued to be received, A a correspondence 
ensued, not assuming a peremptory tone until 
fifteen years after the mines V’ere shut up, the 
lessors having had knowledge of the abandonment 
all along. An action of ejectment was then 
brought, but restrained by reason of there being a 
receiver ; A on summons for liberty to iiroceed 
with the action : — Held : the lessors had no right 
to prohibit the letting to responsible persons, A by 
acquiescence with knowledge of the breaches of 
covenant they had lost their right to proceed at 
law to recover possession immediately, but must 
give the lessees a reasonable tune for restitution of 
the works ; A the application for liberty to pro- 
ceed at law was ordered to stand over for thrt‘e 
months. — Whitehead v. Bennpjtt (1801 ), 4 L. T. 
818 ; 9 W. R. 020. 

1268. Must not be illegal.] — Acquiescence A 
ratification must be founded on a fuJl knowledge 
of the facts, A further, it must be in relation to a 
transaction to which effect may be given thereby. 

Where the accounts of a bank in liquidation had 
been changed so as to represent tiie b.ank as a 
debtor in respect of a sum which had been bor- 
rowed by its manager for his own imrposes : — • 
Held : the doctrine of acquiescence A ratification 
by the liquidating authorities would not avail to 
render the bank liable to pay a debt which it 
never owed. 

Acquiescence A ratification . . . must bo in 
relation to a transaction which may be valid in 
itself A not illegal, A to wdiich effect may be given 
as against tlie party by his aciiuiescence in A 
adoption of the transaction (per Gur.). — Banque 
Jacques-Uartier V. Banque d’Epargne de la 
Cite et du Distiuct de Montreal (1887), 13 
App. Gas. Ill ; 57 L. J. B. G. 42, P. G. 

1269. As ratification ol acts of agent.] — A fire 
insurance society being an unincorporated assocn., 
had powers of giving to, or taking from, other 
offices i>olicies by way of guarantee for the purpose 
of dividing the risk of insurance, A also under 
their powers entered into treaties with other cos. 
appointing them their agents in foreign lands, A 
agreeing to accept A enter ujjon the risk of one- 
eighth of every fire insurance policy of sucli cos. 
in force at the date of the treaty or effected or 
renewed after that date, A agreed to be on all 
risks simultaneously with the other cos., the other 
cos. agreeing to pay a projiortion of the x^remiums, 
20 per cent, commission to be allowed on such 
premiums to the agents for the exx)enses of con- 


1269 ii. .]— Pltf. went to British 

Columbia nine years before this action, 
leaving his wife here to whom he wrote 
& occasionally sent money. She pro- 
cured deft, to indorse a note made by 
her for the price of furniture to carry 
on a boarding house, which she subse- 
quently carried on with nltf.'s know- 
ledge, & executed to deft, a chattel 
intge. under seal in iior own name on 
said furniture. The rent of the house 
being in arrear, A part of the mortgage 
money overdue the landlord distraiiied, 
& deft, enforced liis mtge., & pltf.’s 
wife not dissenting but rather assent- 
ing, tiio goods were sold Sc the balance, 
after the payment of rent & mtge., 
w^as handed over to her. 1^1 tf. there- 
upon sued deft, in trespass & trover ; — 
lleld : as by this action pltf. ratified 


the conduct of liis wife in purchasing: 
tlie furniture, lie siiould not be allowed 
to repudiate tlio mtge. wdiicli formed 
part of the whole arrangement.- — 
HALPENNY V. I’KNNOUK (1873), 33 

U. C. 11. 229.— CAN. 

1269 iii. .] — Wlicrc there were 

acts of acquloBCcnco on tlic part of deft, 
lodge sulticient to ratify & conflrm 
a contract made by its agent : — Held : 
the lodge was estopped from denying 
the contract. — P ulfokd v. Loyal 
Order of Moo8e (1913), 25 W. L. li. 
808; 23 Man. L. II. 24.— CAN. 

1269 iv. .> — I)cft. was indebted 

to pltf. for rent, & to pltf.’s agent for 
goods supplied. He gave the agent his 
promissory note, payable to the agent, 
for the sum of the two debts. The 
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ducting the agency. The fire assurance society 
having gone into liquidation, the chief clerk allowed 
the claim of another co. for sums due to them in 
respect of guarantee & treaty business : — Held : 
the treaty business was insurance business, being 
guarantee business carried on with a very unlimited 
faith in the agent, & the directors had by acquies- 
cence ratified the acts of the manager of the 
agency department. — Re Nokwich Ec^uitablb 
Fire Assurance Society, Koyal Insurance 
Co.’s Claim (1887), 57 L. T. 241 ; 3 T. L. 11. 781 ; 
subsequent proceedings ^ 58 L. T. 35. 

See, generally. Agency, Vol. I., pp. 405 ct scq. 

(5) Necessity for Knowledge. 

1270. General rule.] — If A., tenant for life 
subject to forfeiture, remainder over to B., leave 
to C. for a term & afterwards apprehending that 
he has forfeited, acquiesce in B.’s claiming & 
l‘ccei^ing the rent from C., his exor. may, on 
showing that he acqui(\sced under a false appre- 
hension, recover from C. the amount of tlie rent 
erroneously paid to B. 

If money be paid to A. by the dii’ection of B., 
it is a good payment to B. ; but I can never agree 
that if money be i)aid to A. simply with the 
knowledge of B. it wUl be a iiayment to B. Sui)- 
pose that one disseises another of an estate & 
continues in possession of the rents Ac profits with 
the knowledge of the disseisee, will anybody say 
that the disseisee shall not recover against the 
tenant ? Knowledge will not do, tliere mu.st be 
consent, direction, & authority (Buller, J.). — 
Williams v, Bartholomew (1798), 1 Bos. &• P. 
32(3 ; 121) E. K. 930. 

Annotations : — Cousd. Kogers v. I’itcbcr (1815), 6 Taunt. 

liU'-, Refd. Urugory v. Hoidge (1826), 5 Hiug. 474 ; 

(Jlaridgo v. M‘Konzie (1842), 4 Scott, N. 11. 7UG : Doc d. 

Lord V, Ciugo (1848), 6 C. B. 1)0. 

1271. .] — A party is not bound by ac- 

quiescence when ignorant of his rights. 

Neither in bkpey., nor in any other proceeding, 
can it be right, nor is it consistent with the rules 
A practice of this ct., to consider a party bound by 
acquiescence, wdicn not cognisant of his rights 


(per CuR .). — Re Chambers, Ex p. Chambers 

(1835), 2 Mont. & A. 440 ; 1 Deac. 197. 

Amuotations :—'RelA. Re BakoweU, A’a; p. Butler (1842), 2 

Mont. D. & De G. 731. Mentd. Re Durrant, Ex p. 

Thirkill (1836), 5 L. J. Bey. 40 ; Re Newall, Ex p. Nowall 

(1838), 3 Deac. 333 ; Re Prescott, Ex p. Prescott (1840), 

4 Jur. 852 ; Re Scowcrolt, Exp. Hoes (1845), 6 L. T. O. S. 

104. 

1272. .] — Testator by his will devised cer- 

tain freehold property & the residue of his real 
estates. After his will, he became seised of other 
real estates, & then made a codicU, executed so 
as to pass freehold land, reciting the devises in 
his will, & revoking them, A then made a fresh 
devise without expressly referring to the after- 
acquired lands. Alter the death of testator, the 
widow, in whose favour the devise in the codicil was 
made, supposing she was entitled to the rents of 
the after-acquired lands, entered into possession 
thereof & received them to the time of her death : — 
Held : the heir-at-law of testator, although he had 
acquiesced in ignorance of his rights, was entitled 
to an account against her exor. of those rents A 
profits from the time of testator’s decease. — 
Monypenny V. Bristow (1832), 2 Buss. A M. 117 ; 
1 L. .1. Ch. 88 ; 39 D. B. 339, L. C. 

Annotations : — Mentd. Hughes v. Turner (1835), 3 My. & K. 

666 ; Yarnold v. Wallis (1840), 4 Y. & 0. Ex. 160 ; Doc d. 

York V. Walker (1844), 12 M. & W. 591 ; Skiunor v. Oglo 

(1845), 4 Notes of Cases, 7 4 ; Hughes r. Hoskiug (J856), 

11 Moo. P. C. C. 1 ; Re Earl's Trust (1858), 4 K. & J. 

673 ; Phillips v. Homfray (1883), 24 Ch. D. 439. 

1273. .] — Marker v. Marker, No. 308, 

ante. 

1274. .] — Vy'vyan V. Vyvyan, No. 1537, 

posh 

1275. .] — Acquiescence without full A sufli- 

cient knowlcclge A undcrstaTiding of tiie circum- 
stances of the case, in respect of which such 
acquiescence is alleged to be a bar, cannot bo of 
anv avail. — Prideaux v. Lonsdale (1803), 4 
Giif. 159 ; 1 New Bep. 505 ; 32 L. J. Ch. 317 ; 
8 L. T. 109 ; 9 .Tur. N. 8. 488 ; 11 W. B. 531 ; 
00 E. B. 001 ; affd. on other grounds, 1 I)e G. J. 
A Sm. 133, L. J.l. 

Annotations: — Mentd. Evoiitt v. Everitt (1870), L. 11. 10 

Eq. 405 ; Phillips r. Mulliugs (1871), 7 Ch. App. 214; 

Baker v. Leader (4K72), L. R. 16 Eq. 49; Wehnari v. 

Welmau (1880), 15 Ch. i). 570. 


agent discounted the note, & appro- 
priated the whole amount. After the 
due date of the note the co. receivod 
from deft, two quarters’ rent accrued 
after the date of the above trans- 
action : — Held : the co. had acquiesced 
in tlio transaction, & must be treated 
as paid. — N oktukun Loan <S: Land 
C o. V. LlCllTSCmoiNDL (1888), 6 

N. Z. L. R. 643.— N.Z. 


1269 V. 


-.]— Where a principal. 


knowing the full circumstances of the 
signing of an agreement for sale & 
purcliaso of land by an agent on liis 
behalf, does not notify the purciiasor 
of his repudiation for nearly throe 
years lie is estopped by Ids acts He 
conduct from objecting to the agree- 
luent.— W est v, Dillicar, [1920] 
N. Z. L. R. 139.— N.Z. 


PART VI. SECT. 3, SUB-SECT. 3. — 
C. (b). 

1270 i. Oeneral rule.] — The exors. of 
deceased under a provision of the will, 
paid out of the funds of the estate a 
sum for the board & maintenance of a 
daughter of deceased, the assets of the 
estate being insufficient to pay the 
claims of creditors : — Held : the exors. 
were not relieved by the fact that the 
widow of deceased, who was the 
principal creditor, was aware of the 
payments A made no objection, it 
appearing that she was not aware of 
the eoudltion of the assets or of the 
insuffioioncy of the estate.— jKc Rykr- 


soN’a Estate (1896), 29 N. S, R. 81.— 

CAN. 

1270 ii. — ^ — .] — -When A. stands by 
wlule his right is being infringed by B., 
in order to create an estoppel by 
acquiescence, A. must know of his own 
rights, A B. mu.st expend money or 
do sumo act on tiie faith of ld.s mistaken 
belief. — Hauvey v. Lawrence (1915), 
32 W. L. H. 297 ; 9 W. W. R. 91 ; 25 
D. L. R. 706.— CAN. 


1270 iii. 


-.] — A widow was entitled 


to above £1,000 in name of jas relictcr. 
besides £20 of terce. Her husband 
had executed a settlement making very 
inferior provisions in iier favour, A 
even these she was to forfeit in the 
event of a second marriage, which she 
made. After tho lapse of ton years 
from the death of lier first husband, 
during wliicii time a scries of actings 
by all parties had taken place, on the 
footing tiiat tho settlement was mi- 
challougeablo Held : compoteut to 
her to recur to her legal claims, in 
respect tiiat any acts of aliogod homolo- 
gation were done in ignorance of her 
legal rights A therefore afforded no 
proof of a consent to surrender them. — 
Hope v. Dickson (1833), 12 8h. (Ct. 
of 8eas.) 222 ; 9 Eac. Coil. 140.— ^SCOT. 


1270 iv. .] — In a trust-deed for 

behoof of creditors, tho agent of the 
truster was appointed one of the 
trustees, A at tho first meeting of 
trusteos was appointed agent A factor 
in the trust. His accounts were regu- 


larly rondond at meetings of the 
trustees A were examined A doqueted 
by tliem as correct, tho truster being 
present A offei'ing no objection to tho 
trust management. The first account 
rendorod by the agent was doqueted 
us correct by tho truster himself, 
along with tho trustctis : — Held : in an 
accounting at the instance of tlio 
truster, the facts alleged as inferring 
aoquiescenco A even the signing the 
doquot not being proved to have 
taken place in tiie knowledge of his 
legal rights, the trustor wa.s not barred 
from ohjeoting to the agent's accounts. 
— Lauder v. Mielar (1859), 21 Dual. 
(Ct. of SosB.) 1353 ; 3i i8c. Jur. 740. — 
SCOT. 

1270 V. .] — -No doctrine is better 

settled in our laws tlian that a person 
cannot be held to have renounced Ids 
legal rights by acquiescence, unless 
it is clear tiiat he had full knowlodgo 
of his rights A intended to part with 
them. — W atso.n v. Buuoiiell (1891). 
9 S, C. 2.— S. AF. 

g. K'nowledgc of naent.] — -A 

policy of Insurance on a grist mill 
covers not only tlie building, but also 
tho fixed A movable machinery in it. 
Pltf. ottected an insurance in dofts.' 
00 . on a grist mill. Ho stated in his 
application that there were no otlicr 
insurances on the property, although 
tliore was an existing insurance on tho 
fixed A movable machinery in the 
mill : — Held : the policy was void. 
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Sect. 3 . — By representation: Suh-scct. 3, C. {h) cfc: 
(c).] 

^276. .] — Wlierc acquiescence is relied on 

it must be shown that the person acquiescing was 
aware of the thing in which he acquiesced, & of 
the effect of such acquiescence. — Strange v. 
Fooks (1803), 4 GifC. 408 ; 2 New liep. 507 ; 8 
I.. T. 789 ; 9 Jur. N. S. 913 ; 11 W. It. 983 ; 06 
E. IL 765. 

Annotation Mentd. WulR r. Jay (1872), L. ll. 7 Q. B. 756. 


1277. -.] — A wife who in ignorance of her 

riglit in equity to enforce a pre-nuptial agreement, 
for a scttlenient accepted a settlement of a far 
inferior sum, is not by doing so bebarred from 
enforcing her claim to the full amount of property 
agreed to be settled upon her. — Gilciiiust v. 
Herbekt (1872), 26 E. T. 381 ; 20 W. It. 348. 

1278. .] — Trust funds were settled on trust 

for S. for life, witli remainder as S. should aj^point, 
with power for the trustees to invest on leasehold 
or chattel real securities. The trus^;ees acting 
upon a valuation whicli the ct. held to be excessive 
A unreliable, invested i)art of the trust funds, 
during the lifetime of 8., on separate sub-mtges. 
of eleven leasehold houses, which were unoccupied, 
& not com])letely linished, the amount of tlie 
advances exceeding one-half of the value of the 
property. S. died, having made a will which was 
held to operate as a good appointment of the trust 
funds ; A on tlie application of the exors. of 8. in 
that action, with the sanction of the chief clerk, 
the sub-mtges. were, in Dec. 1883, transferred by 
the trustees to the exors. In May, 1 884, the exors., 
finding the security insufficient, sued the trustees : 
— held : the exors., having taken the transfers in 
ignorance of the circumstances attending the in- 
vestmenis, wevo not d(4)arred from bringing the 
action by adoption or acquiescence. — 8JMimiUR8T 
V. Hastings (1885), 39 Ch. 1). 490 ; 55 J.. ,1. Ch. 


173 ; 52 L. T. 507 ; 33 W. K. 490 ; 1 T, L. 11. 335. 


Annotation : — Mentd. Mara r. Browne, [1895] 2 Ch. 69. 


1279. — — .] — A son remained in ignorance of 
his right to legiihn for nearly three years after his 
father’s death ; A all parties acted as if legiiim 
was not due : — Held : the son’s claim to legiiim 
was not barred by acquiescence. — Kintoke 
(Countess Dowager) r. Kintore (Earl) (1886), 
11 Ayip. Cas. 394, H. L. 

1280. .] — Where a ])erson has once a right 

to rescind a contract he does not Jose that right 
merely by acting uj)on the contract or delay in 
impeaching it, so long as he remains in ignorance of 
his right, A the jjosition of the parties remains 


substantially the same. The rule as to restitutio 
in integrum is that the person seeking relief by 
way of rescission cannot succeed if restitution is 
prevented by his own act or default. 

Deft., a next of kin agent, discovered that cer- 
tain real estate in New Zealand passed on the 
death of an intestate to two co-heiresses who wen; 
widows in poor circumstances unacquainted with 
business affairs, A aged 70 A 72 respectively. 
The property was of considerable value, A was in 
the hands of the public trustee at W., New Zea- 
land, where an order had been obtained in favour 
of another claimant of the property whose claim 
had been prosecuted by deft. After obtaining 
from this claimant a promise not to communicate 
on the subject with the co-heiresses deft, had an 
interview with them at which he informed them 
that they were entitled to certain property, but 
he did not disclose its value. Deft, then induced 
them to sign two documents whereby they agreed 
that he was to have one -half of the property 
recovered. The women had no independent 
advice A were allowed no time for consideration. 
From the evidence it appeared that, though the 
documents did not so stipulate, deft, represented 
to the women A induced them to believe that he 


would recover the property for them, A also that 
if they once signed tlu;y could never escape from 
the contract. The agreement was made in May, 
1889, A was never rei)udiated by the two women, 
who both died in 1893. h>om time to time they 
received payments in resj)ect of the i)roperty on 
the footing of the agreement : — Held : the 
transaction ought not to stand having regard to 
tlie principles acted upon by cts. of equity, A the 
right to rescind had not been lost by delay A 
acquiescence on the part of the two women. — 
Rees v. De Bernardy, [1896] 2 Eh. 437 ; 65 
L. J. Ch. 656 ; 71 L. T. 585 ; 12 T. L. B. 412. 


Annotations .'—Reid. Wodgorfiold r. Do Bernardy (1008) 21 
T. L. B. 497 ; Eord r. JJad/ord (1.920), 36 T. h. It. 658. 
Mentd. Glcgg v. Broiidcy, [1912] 3 K. B. 474. 


1281. .] — Banque .1 .\gques - Cartier v. 

Banque d’Erarone de la Cite et du District 
DE Montreal, No. 1268, ante. 


1282. Knowledge of unauthorised agent.] 

— E. mortgaged a policy of life assurance to F., 
A afterwards filed a petition for liquidation. He 
obtained his discharge on payment of 2**. in the 
liound on the unsecured debts, A in accordance 
with the arrangement all E.’s property was 
assigned to certain persons, except the equities 
of redemi>tion in the securities held by secured 
creditors. 8hortly after this, E. agreed with 


as there was a doulde insuratice on 
part of tlu! property, insured by defts., 
iic thesy were not estopped from setting 
np such fm’ther insurance by their 
agent’s knowledge of it. — S hannon r, 
GoTiK DiaTRioT Mutual Fiue Insur- 
ance C'o. (1878), 2 A. 11. 396.— CAN. 

h. — — — .] — A party executed 
a tr\i8t-decd for btdiool of creditors, 
which contained a power to appoint 
an agent 8c factor, Init tiicre was 
no power to appoint any of the trus- 
tees t-o the office. At the first nicotiug 
of trustees, A., the ordinary law -agent 
of the truster, w'ho wws nominated a 
trustee in the deed, w’as appointed 
agent & fucter in the trust. There- 
after, at meetings of t,h(? trustees & 
trrisl.cr, tlic accomits ef the agent 
were submitted for consideration, & 
tliey were, down to a certain period, 
doquoted & subscribed as correct, 
not only by the trustees but by the 
truster himself, who, as it appeared, 
knew generaily of A.’s acting as agent 
in the trust ;■ — Held : in the eireum- 
stauccs, the truster was nt)t barred 


from takhig tlie objection, the alleged 
acts of acquiescence being done in 
ignorance of his legal rights. — Lauder 
V. Millar (1859), 21 Dunl. (Ct. of 
Soss.) 1353 ; 31 Sc. Jur. 740.— SCOT. 

-,] — Proprictrix of cer- 
tain subjects handed the title deeds 
thereof to her law-agents, a nephew, at 
wdioso death it was discovered that ho 
had utilised the title-doeds to obtain 
money for himself by moans of a forged 
bond over the property. Previously 
proi)rietrix had asked another nephew, 
a brother of the law agent, to make 
inquiries, in the course of which he 
learnt that his brother had obtained 
money for himself on the security of 
his aunt’s title-deeds. He refrained 
from communicating this to his aunt 
till after his brother’s death, when she 
heard of the bond for the first time & 
at once repudiated her signature. In 
an action by her against the bond- 
holders for reduction of the bond as a 
forgery He for delivery of the title- 
deeds, the defenders maintained that 
she had adopted the forged deed as 


Jicr owTi, or at least was barred by her 
actiugs from pleading that she had 
not adopted It : — Held : the know- 
ledge of the nephew employed to 
make inquiries, which ho had refraim^d 
from comm u nice ting, could not bo 
imputed to the pursuer so as to bar 
lier from subsoqmmtly repudiating the 
forgery. — Muir’s Executors v. 
CRAKi’s Trustees, [1913] S. C. 349 ; 
50 Sc. L. II. 284 ; 1 S. L. T. 2. — SCOT. 


1- • ~ Knowledge of hrokcr,] — 
A. authorised a broker to buy shares 
for him, which the broker on Oct. 15 
said ho did : a transfer signed by the 
seller on Nov. 6, was afterwards signed 
by purchaser of same date, & retained 
by him, & the price paid by lilm to 
the broker. It afterwards turned out 
that the shares assigned were not those 
bought on Oot. 15. but others bought 
on Nov. 6, & that on Nov. 3, a call 
had been made on all tho shares of 
tho CO., which fact had not been 
communicated to purchaser when he 
took the transfer, nor W'as he specially 
informed that the shares were not 
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D. as F.’s agent, for the purchase of F.’s interest 
on the policy, but this purchase was never carried 
out. Soon after this agreement D. informed E. 
that none of the incumbrancers would pay the 
premium for that year, & E., on the faith of his 
interest under the agreement, paid it. There was 
no evidence that D. had any authority to enter 
into any agreement on behalf of E., or that F. 
had any knowledge of the contract or of the 
payment by E. On the death of F. his extrix. 
brought an action to enforce the security, & the 
policy was sold for much less than the amount of 
the mtge. debt ; — Held : E.’s belief that he had 
a valid contract for purchase, when he had not, 
did not give him any advantage as regarded the 
premium, as there was no evidence that F. knew 
of the alleged contract or of the payment of the 
premium, &; on the evidence no request from P. 
to pay the premium could be inferred, & no equity 
could bo held to have arisen against F. on the 
ground of acquiescence. — Fax.cke v. Scottish 
Imperial Insurance Go. (1880), 34 Gh. 1). 234 ; 
.56 E. J. Ch. 707 ; 66 L. T. 220 ; 35 W. K. 143 ; 
3 T. L. 11. 141, G. A. 

Annotations : — Mentd. Re Winn, Rood v. AVinn (1887), 57 
Ij. T. 382 ; Re Coventry & Nnnoaton Tram. Co. (1888), 
4 T. L. R. 458 ; Re Winchilsea’a Policy Trusts (1888), 
39 Ch. D. 168 ; Patten v. Bond (1889), 60 L. T. 583 ; 
Strutt V. Tippett (1889), 61 L. T. 460 ; Blyth v. Fladgato, 
Morgan v. Blyth, Smith v. Blyth, (1891] 1 Ch. 339 ; 
Securities & Ih'opeitleB Corpn. v. Brighton Alhambra 
(1893), 62 L. J. Ch. 566 ; Re Walker, Meredith v. Walker 
(1893), 68 L. T, 517 ; Tho Gas Float Whitton (No. 2), 
118961 P. 42 ; The Ripon City, [1898] P. 78 ; Keighley, 
Maxsted v. Durant, [1901] A. C. 240; Re National 
Motor Mail Coach Co., Clinton’s Claim, [1908] 2 Ch. 515 ; 
Re MoKerrell, McKerrcll r, Gowan (1912), 6 B, W. C. C. N. 
153 ; Re Phillips, [1914] 2 K. B. 689 ; Re Becket, Purnell 
V. Paine, [1918] 2 Ch. 72. 

1283. Conduct influencing third party.] — 

Sarat Ghunder Dey v, Gopal Ghunder Lala, 

No. 1088, ante, 

SeCi further, Suh-sect. 1, B. (/), ante. 

(c) Particular Instances* 

1284. Consent to disposition of estate.] — If a 

person consent to the disposition of an intestate’s 
goods, & afterwards take out administration, he 
cannot maintain trover for them ; for he is bound 
by his former consent. — -Whitehal v. Squire 


(1690), 3 Mod. Rep. 276 ; Garth. 103 ; Holt, 
K. B. 45 ; Skin. 274 ; 1 Salk. 295 ; 87 E. R. 183. 

Annotations : — ^Reld. Mountford v. Gibson (1804), 4 Eas^ 
441 ; Mitchell V. Moorman (1826), 1 Y. & J. 21 ; Lacey 
V. 'Vi^alrond (1837), 3 Hodg. 216 ; Morgan r. Thomas 
(1853), 8 Exch. 302. Menid. Bailey v. Wilson (1744), 
9 Mod. Rop. 473 ; Foster v. Bates (1843), 13 L. J. Ex. 
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1285. .] — The mtgor. of a farm, by liis 

will, devised the mortgaged property upon trust 
to allow his unmarried daughters to reside at & 
carry on the farm. In 1859, shortly after his 
death, the mtgees., in answer to inquiries made 
by them, were informed by the sob*, of the exors. 
of the will that it was probable the daughters 
might carry on the farm ; that the personal 
estate of tho mtgor. had been valued, stating the 
amount, which was barely sufficient to satisfy 
the mtge. debts ; & adding that the shares of the 
daughters therein would afford them sufficient 
means to carry on tho farm. The solrs. of tho 
mtgees. replied saying they should be glad to 
hear that the daughters were able to continue at 
the farm with comfort as well as advantage to 
themselves. The exors. proceeded to distribute 
the personal estate among the residuary legatees, 
including the daughters, who employed their 
shares in carrying on the farm, which they con- 
tinued to carry on for over twenty years, duly 
paying to the mtgees. the interest on the mtge. 
In 1880 the interest ceased to be paid, & the 
mortgaged proi>erty proved insufficient to satisfy 
the amount due on the mtge. In 1885 the 
mtgees. brought an action against the residuary 
legatees to recover out of their shares of the 
assets of the mtgor. the amount due on the 
covenant in the mtge. for payment of the debt ; — 
Held : the conduct of the mtgees. implied an 
assent on their part to the distribution of the 
personal estate among the legatees, & an intention 
to release their right to have it applied in satis- 
faction of their mtge. debt. — Blake v. Gale 
(1886), 32 Ch. D. 571 ; 55 L. .1. Ch. 559 ; 55 L. T. 
234 ; 34 W. R. 555, C. A. 

Annotations: — Consd. Re Eustace, Leo v. McMillan, [1912] 

1 Ch. 561. Mentd. Re Fluclyor, Wingfield ti. Ersklne, 

[1898] 2 Ch. 602 ; Re Lacey, Howard v. Lightfoot, [1907] 

1 Ch. 330. 

1286. Acquiescence in bankruptcy proceedings 


those bought on Oct. 15. The price 
of the stock having fallen, purchaser 
refused to register himself as pro- 
prietor : — Held : the acceptance & 
signing of the transfer, & paying the 
price, did not infer acquiescence on 
purchaser’s part In tho purchase of 
of Nov. 6, in respect of his not being 
made acquainted with the fact of the 
call on Nov. 3, & that the shares were 
different. — Black v. Cuijlen (1853), 
15 Dunl. (Ct. of Sess.) 646.— SCOT. 

m. Support of resolution by coun- 
cillor — Ignorance of illegality. 1 — A 
municipal council resolved to increase 
their overdraft, such increase being 
specially made to provide for the 
erection of a pavilion. A councillor, 
who had supported tho erection of the 
pavilion & voted for tho increased 
overdraft, applied for an interdict 
prohibiting further work on the 
pavilion, the erection of which had 
been proceeded with. He stated that 
at the time he voted for the inoreased 
overdraft he was not aware that the 
ratepayers, who had subsequently at 
a public meeting passed a resolution 
hostile to the scheme, were opposed 
to the project, nor was he then aware 
of the illegality of tho method adopted 
m raising the necessary money ; — 
Held : appot. was not, under the cir- 
cumstances, estopped oy his conduct 
from making the application. — Njcals 
V. East London Municipality (1913), 
E, D. L. 297.— S. AF. 

J. — VOL. XXI. 


PART VI. SECT. 3, SUB-SECT. 3.— 
C. (o). 

1 284f i. Consent to disposition of estate. ] 
— The locus had been granted to pltf., 
whose father agreed to give him a deed 
of a property oailed S., provided pltf. 
would convey the locus to his sister, 
deft. ’8 wife. Tho father, to secure 
performance of this agreement, gave 
the deed of S. to his wife as an escrow, 
to be delivered to pltf. on his conveying 
the locus to his sister. A deed from 
pltf. to his father had been prepared 
in the latter’s lifetime. After the 
father’s death pltf. obtained the deed 
of S. from his mother, at the same 
time executing & delivering to her tho 
deed to his father, on the under- 
standing that in pursuance of the agree- 
ment ho thereby resigned his title to 
the locus to his sister. The jury 
found for deft. Pltf. moved for a 
new trial : — Held : pltf. was estopped 
by his own acts from treating deft, 
as a trespasser. — ^McKinnon v. Mc- 
Kinnon (1852), 1 P. E. I. 69. — CAN. 

n. In validity of indorsement of 
hill of exchange by company.] — It being 
desired to procure an overdraft from 
pltfs. to a mining oo., deft. Sc other 
directors agreed to lodge promissory 
notes of the shareholders as security 
for repayment. Deft, gave his promis- 
sory note to the oo. payable to the co. 
or its order. The note was Indorsed 
by two directors & the manager, & 


with the seal of tho co. In an action 
by pltfs. as indorsees, against the 
maker : — Held : deft, was estopped 
from denying the competency of the 
co., to pass the property in the note 
by indorsement. — B ank of Victoria 
V. Brown (1876), 1 V. L. R. 47. — ^AUS. 

o. Acceptance of Crown grant with* 
out question.] — A grantee of Crown 
lauds, who has accepted the Crown 
grant without question for several 
years, cannot go behind the Crown 
grant nor adduce to show that It has a 
different meaning from that which it 
appears to have. — G reen v. Cooke 
(1908), 9 8. R. N. S. W. 1.— AUS. 

p. In mernlierahip of organisation.] 
— ^By the rules of an organisation it 
was provided that a candidate for 
admission should fill in a nomination 
form, pay an entrance fee, Sc should 
thereupon become a member. On 
proceedings in a ot. of petty sessions 
by the organisation to recover dues 
from deft, who was alleged to be a 
member the magistrate found that he, 
not having paid an entrance fee, was 
not a member : — Held : deft, was not 
estopped from denying that he was a 
member by an agreement by which ho 
undertook to pay to the organisation 
a certain sum per fortnight off his 
arrears in addition to ms ordinary 
contribution until his arrears had been 
cleared off. — U nited Qrooebs Tea 
& Dairy Produce Employees* U nion 

z 
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Sect. 3. — By representation : Sub-sect. 3, C, (c).] 

— By bankrupt.] — Flower v. Herbert (1751), 
2 Ves. Sen. 326 ; 28 E. R. 210, L. 0. 

Annotations : — Reid. Heane v. Rogers (1829), 9 B. & O. 

577 ; Munk v. Clark (1836), 6 L. J. C. P. 4. 

^287. Soliciting votes of creditors lor 

assignees.] — If a trader, against whom a commis- 
sion of bkpt. has issued, has acquiesced in it so 
far as to go to the different creditors, to solicit 
them to vote for particular persons as assignees, 
he cannot afterwards question the commission in 
an action for money had or received, against 
those persons, whether he is an object of the bkpt. 
laws or not. — Like v. Howe (1806), 6 Esp. 20, 
N. P. 

Annotations : — Distd. Munk v. Clark (1835), 2 Bing. N. C. 

299. Reid. Heano v. Rogers (1829), 9 B. & C. 677 ; 

Munk V. Clarke (1833), 10 Bing. 102 ; Freeman v. Cooke 

(1848), 2 Exch. 654. 

1288. By seeking protection from arrest.] 

— (1) A bkpt. is precluded from disputing the 
commission against him , if he seek protection 
from arrest in consequence of that commission : 

(2 ) Or if he apply for his certificate, even though 
he do not obtain it ; for the application alone is 
an acquiescence under the commission. — Dennett 
V. Kirkpatrick (1826), 5 L. J. O. S. K. B. 67. 

1289. Insisting on discharge from custody.] 

— Sewlde : under 6 Geo. 4, c. 10, s. 69, a bkpt. in 
custody, by insisting on his discharge, previous 
to proof of a debt, does not estop himself from 
disputing the validity of the commission against 
him.— Mott v. Mills (1827), 3 C. & P. 197, 
N. P. 

1290. Application for appointment of 

official assignees.] — The fact of the supposed 
bkpt.’s applying to a comr. to appoint an official 
assignee for the purpose of protecting the property, 
is not a proof of the supposed bkpt.’s acquiescence 
in the commission, nor will it estop him from 
suing such assignee. — Munk v. Clark (1835), 
2 Bing. N. 0. 299 ; 2 Scott, 475 ; 5 L. J. 0. P. 4 ; 
132 E. R. 118 ; previous proceedings (1833), 10 
Bing. 102. 

Annotation : — Mentd. Knight v. Turquand (1836), 2 Gale, 

187. 

1291. Fiat superseded.] — A party who has 

concurred in a former fiat that has been abandoned, 
is not thereby estopped from petitioning to super- 
sede, by reason of his not being a trader. — Jle 


Edwards, Ex p. Edwards (1840), 1 Mont. D. 
& De G. 3 ; 9 L. J. Bey. 11. 

Annotation : — Mentd. Re Stewart, Ex p. Stewart (1849), 

3 De G. &: Sm. 667. 

1292. Concurrence In sale of debtor’s 

estate.] — Debtors arranged with their creators, 
applts., for the payment to them of 10s. in the 
pound by instalments, & to secure the payment 
of those instalments, they assigned all their 
estate & effect to trustees, to carry on the business 
until payment or until default in payment, of any 
instalment. The assignment provided, that if 
the proceeds of the trade were insufficient, the 
trustees were to convene a meeting of the creditors, 
Sc either to sell the estate & divide the proceeds, 
or wind up the estate in such manner as should 
be agreed on by three-fifths of the creditors. 
That aiTangement was to be in satisfaction of 
the debts. The instalments were not all paid, 
& applts. concurred in a sale of the debtors’ 
estate, after which the debtors obtained a certifi- 
cate from the district comrs. under sect. 221 of 
Bkpey. Law Consolidation Act, 1849 (c. 106). 
Applts. moved for an order to set aside that 
certificate, but failed : — Held : on appeal, the 
certificate was correct, & the appeal must be 
dismissed, applts. having by their own conduct 
precluded themselves from disputing the certifi- 
cate . — Re Harrison, Ex p. Foster (1860), 2 
L. T. 481 ; 6 Jur. N. S. 664, L. JJ. 

By creditor.] — See Bankruptcy, Vol. IV., 

pp. 158 et seq. 

By bankrupt.] — See Bankruptcy, Vol. 

IV., pp. 337, 338, Nos. 3164, 3170. 

Acquiescence in act of bankruptcy.] — See Bank- 
ruptcy, Vol. IV., pp. 126 et seq.i Nos. 1167-1198. 

Composition deeds — Position of creditors.] — See 
Bankruptcy, Vol. V., pp. 1110 et seq. 

1293. Agreement with incumbent for com- 
pensation of tithes.] — Where the occupier of land 
has entered into an agreement for a composition 
for tithes, ho cannot set up as a defence to an 
action on such agreement, that the incumbent 
was simoniacally presented. — Brooksby v. Watts 
(1815), 6 Taunt. 333 ; 2 Marsh. 38 ; 128 E. R. 
1063. 

1294. Excess pay credited by army agent — 
Principal not notified after mistake discovered.] — 

Where the paymaster of a regiment gave credit 
in a running account with an officer on a foreign 


OF ViOTORIA V. Linakbr (1916), 22 
C. L. R. 176.— AUS. 

q. By candidate in irregular election.] 
— R. V, Adams {circa 1860), 1 C. L. Ch. 
203.— CAN. 

r. Assent to mortgage of cattle.] — 
Pltfs., living with their lather, assented 
to his mortgaging & delivering cattle 
to deft., as security for a debt due 
from him ; — Held : in trover against 
deft,, pltfs. were estopped from setting 
up title in the cattle. — Lyon v. Per- 
kins (1852), 2 All. 375.— CAN. 

B. In sale c& division of land .] — 
It was doubtful whether pltf. took an 
estate in present \mder a deed or an 
estate in remainder after the death, of 
his father. If the latter. Semble ; 
his acquiescence in the sale & division 
of the land dui-ing his father’s life 
would not operate as an estoppel in 
pais . — Doe v. Baxter (1855), 3 

All. 232.— CAN. 

t. In demand for possession of 
land .] — Deft, had been tenant to 
pltis. at a yearly rent, payable 
quarterly, for a term which expired 
on June 1, 1859. About that time 
a new lease was agreed upon between 
them at an advanced rent, but none 
was executed owing to objections 
raised by deft, to the draft. Deft. 


paid a year’s rent, & another quarter 
having fallen due, pltfs. distrained, 
but they afterwards abandoned the 
proceeding, & on Sept. 17, 1860, pltfs.* 
attorney served a written demand of 
possession on deft., who told him that 
was Just what he wished, & that pltfs. 
might have the place. He refused, 
however, to go at once with the 
attorney & give it up, saying that ho 
wished Idlest to remove some thin^. 
Nothing more was done, & pltfs.. 
three weeks after having brought 
ejectment, deft., besides denying their 
title, claimed to hold as their tenant : — 
Held : pltfs. were entitled to recover, 
for deft., having denied their title 
could not Insist upon notice to quit ; 
& ho was est^ped by his ofter to leave 
the place. — (jartwkiqht v. McPher- 
son (I860), 20 U. C. R. 251.— CAN. 


u. In validity of patent.] — During 
the existence of a licence, the lioenoor 
cannot dispute the validity of a patent 
obtained by him, & afterwards assigned 
by him for value to another. — ^Whiting 
V. Tuitle (.1870), 17 Gr. 454. — CAN. 


a. .] — The holder of patents for 

improvements In certain agricultural 
implements, agreed to assign to deft, 
the exclusive right to sell these Im- 
plements, but not the maniffaoture 
them ; &, in certain contingencies, he 


also o^eod to assign the patents 
themselvos. In fact the patents were 
Invalid, for want of novelty, & deft., 
having re -assigned any interest he had 
in the patents, claimed the right to 
manufacture the implements for his 
own benefit ; — Held : owing to the 


agreement between the parties, & 
their dealings with each other there- 
under, deft, was estopped from 
questioning the validity of the patents. 
— Gillies v. Colton (1875), 22 Gr. 
123.— CAN. 

b. By heirs in continuance of de- 
ceased’s business.] — Heirs, being also 
next of kin, had been parties to the 
continuing of the business of deceased 
with his assets & those of his partner : 
— Held : they wore precluded from 
objeeting to payment by the estate 
of the losses incurred in continuing 
the business. — Lovell v. Gibson 


(1873), 19 Gr. 280.— CAN. 

0 . Agreement by sheriff as to dis- 
trained property.] — The sheriff, under 
pltf. '8 execution, seized certain goods 
which had been distrained by a mtgee. 
Prior to the sale pltf. Sc the mtgee. 
agreed with the sheriff that he should 
soil the goods Sc hold the proceeds 
until it should be decided between pltf. 
Sc the mtgee. who was entitled to the 
same. After the sale the proceeds 
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Part VI. — ^Estoppel in Pais. 


station, for sums of money as increased pay & 
allowances to which, from a misconstruction of a 
general order, he supposed the officer was entitled 
& after having been apprised by the Board of 
Ordnance that such sums would not be allowed, 
suffered the officer to remain in ignorance of this 
fact for four years. In an action by the officer’s 
personal representative, for pay remaining due : — ■ 
Held : the paymaster was concluded by the 
account in wliich ho had erroneously given credit 
for the increased allowances, & was not at liberty 
to set off the latter against the demand. — S kyring 
V. Greenwood (1825), 4 B. 0. 281 ; 0 Dow. & 
By. K. B. 401 ; 107 E. R. 1064. 

AnnoiatUma : — Apld. Bate u. Lawrence (1844), 2 Dow. & L. 
83. Consd. Swan v. North British Australasian Co. 
(1862), 7 H. & N. 603. Distd. R. v. Blonkinsop. [1892] 

1 Q. B. 43. Apld. Deutsche Bank (London A^ncy) t>. 
Berlro (1895), 73 L. T. 669 : Holt v. Markham, [1923] 

1 K. B. 604. Reid. Higgs v. Scott (1849), 7 G. B. 63 ; 
R. V. Treasury Lords, Re Queen Dowager’s Annuity 
(18.51), 20 L. J. Q. B. 305 ; Oavo v. Mills (1862), 7 H. & N. 
913 ; Daniell r. Sinclair (1881), 6 App. Cas. 181 ; Miles 
V. Scotting (1886), Cah. & El. 491 j Baker w. Coui'ogo 
(1909), 101 L. T. 854. Mentd. Parrott v. Anderson 
(1861), 7 Exch. 93 ; De Cordova v. De Cordova (1879), 

4 App, Cas. 692 ; Vagliano v. Bank of England (1889), 
5. T. L. R. 489. 

1295. Lease granted In accordance with agree- 
ment.]- — In 1804, A., tenant for life under a settle- 
ment with a power to grant leases for 21 years, 
concurred with B., the next tenant for life in an 
agreement to grant to the steward & solr. of A. a 
lease of part of the lands, etc., in settlement for 
21 years absolute at a rent fixed upon a valuation, 
which omitted to estimate certain rights of common 
annexed to the lands, on the alleged ground that 
those rights were disputed by the copyholders of 
the manor. In 1809, B., having become tenant 
for life, on the death of A., executed a lease, 
according to the agreement. 

In 1810, under an Act for inclosuro of waste 
lands, a very large allotment of the waste was 
made, in respect of the lands leased, the rights of 
common having been admitted. B. died in 1810, 
when the reversion of the lands, subject to the 
lease, vested in C., who accepted the rent reserved 
till 1821, when he filed a bill to set aside the 
lease : — Held : the relief was barred by acts of 
confirmation & acquiescence.— S elsey v , Rhoades 
( 1827), 1 Bli. N. S. 1 ; 4 E. R. 774, H. L. 

.'--Reid. Baker v. Read (1854). 18 Beav. 398. 
Mentd. Nicol v. Vaughau (1832), 6 Bli. N. S. 104 ; Niooi 
V. Vaughan (1834), 7 Bli. N. S. 395 ; Trevelyan v. Charter 


(1835), 4 L. J. Oh- 209 ; Rudd v, SeweU (1840), 4 Jur. 

882 : Waters v. Shaftesbury (1866), 14 L. T. 184 ; Dunne 

V. English (1674), L. B. 18 Eq. 524. 

1296. Application for discharge of debtor — 
Admission of debt.] — Where a party is in execu- 
tion, & a third person engages that if he is dis- 
charged, he will have him forthcoming at any 
future period, in case it should appear necessai^ 
to pltf. to issue another execution, & an action is 
afterwards brought for the non-performance of 
such an agreement, deft, cannot set up the 
illegality of the first execution as an answer to 
the action. — ^Atkinson v. Bayntun (1835), 1 
Bing. N. 0. 444 ; 1 Hodg. 7 ; 1 Scott, 404 ; 4 
L. J. C. P. 127 ; 131 E. R. 1188. 

Annotaiion: — ^Hentd. Denton v. Godfrey (1847), 11 Jur. 

800. 

1297. Compromise on election of municipal 
officer.] — Wliere one, with a view to preserve 
peace, has been party to an arrangement for the 
election of another to a municipal office, the ct. 
will not allow him as relator, afterwards to 
question that election on quo warranto. — R. v. 
Jones (1837), as reported in Will. Woll. & Dav. 
673 ; 1 Jur. 819. 

Annotation .-—Mentd. R. v. Roberts (1838), 7 Ad. & El. 433. 

1298. Concurrence in conditions of sale.] — 
Deft., who was an incumbrancer on an estate 
sold under the d.ecroe of the ct., & who had con- 
curred in settling conditions of sale, describing 
such estate as to be sold free from incumbrances, 
was ordered to concur in carrying the sale into 
effect, & to execute the conveyance of the estate 
to the purchaser free from his incumbrance. — 
Tomlin v. Hatfield (1839), 9 L. J. Ch. 119. 

1299. Attendance of meetings of provisional 
committee — Knowledge of appointment of secre- 
tary.] — The secretary of a railway co., who had 
previously been a member of the provisional 
committee : — Held : entitled to maintain an 
action for his services as secretary against another 
committeeman, who having become so whilst 
pltf. was a member of the committee, continued 
to act after pltf. had been to his knowledge 
appointed secretary, <fc attended meetings at 
which pltf. had acted in that capacity. 

Deft, is estopped by his own acts. Pltf.’s 
name was left out of the prospectus as a committee- 
man, & inserted as a secretary. Deft, continued 
a committeeman, knew of the alteration, & 


were claimed by the mtgoe., pltf., & 
by two prior execution creditors : — 
H eld : the sheriff, alter making such 
agreement, was not entitled to on 
interpleader order. — Boswell v. Pbiti- 
GREW (1878), 7 P. R. 393.— CAN. 

d. Verbal consent to sale by 
mortgagor.] — A chattel mtge. contained 
a proviso that in case the mtgor. 
should attempt to sell, etc., the 
mortgaged goods, or any of them 
without the mtg e.’s written consent, 
the mtgeo. mlghi- enter & take the 
goods. The mtgor., without such 
written consent, sold a pair of horses, 
part of the mortgaged goods, to pltf., 
deft., the mtgee., entered & 
took them, & after keeping them for 
four days returned them to pltf., who 
was not subse^ontly disturbed in 
his possession. Pltf. having sued deft, 
for the taking '.—Held : he was entitled 
to recover, for the evidence, as set 

showed that deft, 
either verbally oonsentod to the sale 
or acted in such a manner as estopped 
him from denying that the property 

fiim. 2*9 (f ‘OTIS’S. 

... ®* road as ptCblio high’ 

way.]— On aJi application to quash 
a bye-law closing up a road : — Held : 


it was not open to appet. to object that 
the road in question was a private 
way over one C.’s land, because appet. 
himself had treated it as a public 
highway, & had caused C. to be con- 
victed several times for obstructing 
It, — Re Vashon 8c Township of 
East Hawkksbuby (1879), 30 C. P. 
194.— CAN. 

f. Registrar receiving statutory fees 
— Estopped from denying purpose.}— 
In a suit against a registrar by a 
munioipal corpn. for the propoi-tion 
of foes to which the corpn. was entitled 
under R. S. O. 1877 (o. Ill):— HeW: 
having received the money in question 
under the above Act ho could not deny 
that ho received it for the purposes 
therein provided. — Hastings County 
V. Ponton (1880), 6 A. R. 643.— CAN. 

g. Attendance at illegal meeting.) 
— Held ; the fact that pltf. had 
attended a meeting which had been 
illegally called, & had entered upon 
a defence before the oounoll, did not 
preclude him from afterwards filing 
a bill impeaching the prooeedings as 
Irregular & invalid. — Marsh v. Huron 
College (1880), 27 Gr. 0O5.--CAN. 

h. Adoption of corrected Crown 
survey indiceding boundary in dispute.] 
— ^In a dispute between adjoining 


proprlotora as to boundaries : — Held : 
an owner who adopted a corrected 
survey made by the Crown by filing 
a plan indicating the bounmwy in 
dispute as therein laid down, was 
estopped as against his adjoining 
proprietor from sotting up any other 
boundary. — Johnston v. Clarke 
(1884), 1 B. C. R., pt. 2, 56. — CAN. 

k. In validity of bye-law.] — Muni- 
cipality estopped from denying the 
validity of a bye-law, which through 
inadvertence was not sealed or signed, 
for purchasing a road, which they dealt 
with os thotr own property. Sc subso- 
quontly passed a bye-law divesting 
themselves of the road. — R. v. Perth 
Corpn. (1884), 6 O. R. 195. — CAN. 


I. .] — The persons applying to 

a uash a bye-law incorporating a por- 
on of a township as a village had 
oil voted at the munioipal elootions 
holdon for the village as incorporated 
by the bye-law in question. One of 
thorn had been a candidate for the 
offioo of reeve, & another had been 
elected to the sohool board, but none 
of them had in any way promoted the 
passing of the bye-law, or ba r] any 
part in the taldng of the census 
objected to : — Held ; appets. were 
not estopped from moving to quash 

z 2 
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Sect. 3. — By repr esentation : Siib-seci. 3, C. (c).] 

attended meetings after it had been made (Patte- 
SON, J.). 

I never thought that tlie question of partner- 
ship liability arose. I thought that deft, had 
bound himself by his own acts {Coleridge, J.).-— 
Day V. Sharp (1846), 7 L. T. O. S. 02. 

1300. Consent to taxation of costs on particular 
scale.]— Deft, who procures a cause under £20 to 
be tried at the assizes, instead of before the 
sheriff, by consenting that the costs shall be taxed 
on the higher scale in case pltf. succeeds, cannot 
afterwards have leave to enter a suggestion to 
deprive pltf. of costs, upon showing that the 
action ought to have been brought in the county 
ct. But generally, where the case was clearly 
within the jurisdiction of the county ct., qu, : 
whether the ct. has any jurisdiction to refuse the 
suggestion. — Gosling v. Conder (1860), Rob. L. 
& W. 285 ; Cox, M. & H. 331 ; 19 L. J. Q. B. 
323 ; 15 L. T. O. S. 141 ; 14 J. P. 36^“. 

1301. Moving resolution for promotion of 
Parliamentary Bill.] — A local Act gave a right of 
appeal against any order of the comrs. to any 
person aggrieved by it. At a meeting of rate- 
payers it was resolved that the comrs. be em- 
powered out of the town funds, raised under the 
Act, to prosecute an application to Parliament for 
a local Act. The application failed. The comrs. 
made an order for the payment of the expenses 
out of the town funds. The mover of the resolu- 
tion empowering the comrs. to promote the bill 
appealed as a ratepayer against this order : — 
Held : he was precluded from appealing as 
aggrieved by an Act which he had sanctioned. 
— Harrup V. Bayley (1850), 0 E. <te B. 218 ; 
25 L. J. M. C. 107; 2 Jur. N. S. 882; 119 
E. R. 845 ; sub nom. R. v. Harross, 4 W. R. 
461. 

1302. Restitutio In integrum rendered impos- 
sible.] — Where a director avails himself of his 
position to make a private advantage out of 
transactions with his co., such transactions can- 
not be repudiated by the co. after they have, 
with knowledge of them, put it out of their 
power to restore matters to their original position. 
— Great Luxembourg Ry. Co. v. Magnay 
(No. 2) (1858), 25 Beav. 586 ; 31 L. T. O. S. 293 ; 
4 Jur. N. S. 839 ; 6 W. R. 711 ; 53 E. R. 761. 
Annotations: — Consd. Bank of London v. Tyrrell (1859), 


I 27 Boav. 273. Refd. Kimber v. Barber (1872), 8 Ch. App. 

►6 ; Ladywell Mining Co. v. Brookes, Ladywell Mining 

Co. V. Huggons (1880), 55 L. T. 284. 

1303. Recognition of settlement of property 
under decree of court.] — In 1813 a decree was 
made establishing the will of A., & referring it to 
the master to settle the proper deed to be executed 
by the trustees for the purpose of carrying into 
execution the directions of testator. The master, 
by his report in 1815, approved a settlement in 
which, although the will left the reversion of 
testator’s real estates undisposed of, the reversion 
was limited to testator’s two daughters, in equal 
moieties, according to their appointment. The 
matter was at the time fully brought to the atten- 
tion of the trustees, & all the parties interested. 
The ct. directed the settlement to be executed by 
all proper parties, & it was accordingly executed 
by the trustees, & testator’s two daughters, of 
whom C. was a married woman, no fine being 
levied, & D. had just attained 21.^ In 1882, C., 
in exercise of the power of appointment, pur- 
porting to be reserved to her by the settlement, 
appointed her moiety, to her husband, M., & 
died without having levied a fine, & without 
issue. Shortly after C.’s death, in 1822, D., by 
a codicil, in exercise of the powers under her 
father’s will & the settlement, expressly confirmed 
the appointment made by C., & by a subsequent 
deed of Jan., 1823, which also recited the settle- 
ment, she gave to M., during her lifetime, the 
rents of C.’s moiety. These deeds were executed 
by D. acting under the advice of her own solr., 
& after she had left M.’s house, where she liad 
previously resided. In 1834, D. married, & 
then, after taking legal advice, adopted the 
opinion that as the reversion had not been dis- 
j)osed of by the will, the limitation of it in the 
settlement was wrongly inserted, & the appoint- 
ment by C. ineffectual. Deeds were executed 
for the purpose of enabling D. to deal with the 
entire reversion, which by her will in 1854, she 
appointed to her husband, N. After presenting a 
petition of re-hearing in 1855, which was directed 
to stand over until he had established by inde- 
pendant proceedings his title to relief, N., in 
1857, filed a bill for the purpose of fastening a 
trust upon tlie legal estate of C.’s moiety, & 
avoiding the decree & settlement of 1815, so far 
as it affected to deal with the reversion of A.’s 
real estates : — Held : although the limitation of 


the bye-law. — Re Fenton v. Simcoe 
County (1885), 10 O. R. 27. — CAN. 

m. In site for building.] — On a 
motion for injunction by W., a ratx)- 
payor, against a town corpn. to restrain 
them from paying money to A. for 
a site for a post oflico, it was shown that 
a vote of the ratepayers had been 
taken as to which of two sites, one 
owned by the town & the other by 
A., should bo chosen, that W. had 
taken an active part in support of the 
one owned by the corpn., & the 
majority of ratepayers had voted for 
the other. It was contended that 
W. was estopped by his conduct from 
maintaining the suit. W. having 
denied that he was aware that the 
site chosen was to be paid for by dofts., 
& no sufficient proof of that fact 
having been given : — Held : he was 
not estopped. — Wallace v. Orange- 
ville Town (1884), 5 O. R. 37.— CAN. 

n. Creditor absenting to aid assignee 
in winding up estate — Estopped from 
denying validity of assignment.] — A 
creditor attended a meeting of creditors 
after the execution of a deed of 
assignment, & assented to bo appointed 
an inspector to aid the assignee in 
winding up the estate : — Held ; he 
was estopped from afterwards denying 


the validity of the assignment. — 
Gardner v. Klokpfer (1885), 7 

O. R. 603.— CAN. 

o. In mistake.] — The ct. refused to 
open up a rule alleged to have been 
made under a mistake, which had been 
acquiesced in for seven years. — Re 
Greenwood Estate (1891), 23 N. S. R. 
262.— CAN. 

p. Acceptance of invalid shares in 
ignorance of ground of invalidity .] — 
The acceptance of invalidity issued 
shares in ignorance of the grormd of 
invalidity, & the subsequent sale of 
some of the shares so accepted, will 
not preclude repudiation. — Twioa v. 
Thunder Hill Mining Co. (1893), 
3 B. C. R, 101.— CAN. 

q. In incapacity of party con- 
tracting.] — A man cannot sot up the 
incapacity of the party with whom ho 
contracted in bar of an action by that 
party for breach of the contract. — 
Manitoba Mortgage & Investment 
Co. V. Daly (1895), 10 Man. L. R. 
425. — CAN. 

r. In injury to land.] — A dam 
was constructed above the female 
pltf.’s land by defts. for the purpose 
of driving their logs, with the result 
that the stream widened its banks 


where it flowed through pltf.’s pro- 
perty & caused injury to it. Pltf.’s 
husband had assisted in building the 
dam as an employee of dofts., & at 
tbo time was the owner of the land 
now owned by pltf.: — Held: pltf.’s 
were not estopped from seeking to 
restrain by infimctlon further injmy 
to the property & claiming damages 
for the Injury done. — MirrEN v. 
Wright (1895), 1 N. B. Eq. Rep. 171. 
—CAN. 


8 . In misconduct of trustee.] — 
Funds held by F. as trustee for C., 
were misappropriated by being de- 
posited with the Arm of F. F. & Co., 
of which F. wa« a member, & after 
being so kept on deposit for a period 
of upwards of six years, were lost 
in consequence of tho failure of the 
firm. In an action against defts., 
who wore sureties for F., to compel 
them to make good the funds so mis- 
appropriated & lost, tho defence relied 
upon the knowledge of the misappro- 
priation on tho part of C., which 
knowledge was sought to bo shown by 
the fact that payments of interest were 
made to C., from time to time, by 
cheque of the Insolvent firm : — Held : 
knowledge on the part of C. that some 
part of the trust fund had been placed 
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the reversion contained in the settlement of 1815 
was not authorised by A.’s will, it had been 
agreed to & inserted by all parties upon a deliberate 
family agreement ; it had been distinctly recog- 
nised, adopted, & confirmed, by the deliberate 
& well informed acts of D. ; & arrangements 

having been mad 0 ^ & sanctioned upon the faith 
of the validity of the settlement & the limitations 
therein contained, D. had precluded herself from 
in any way questioning that family agreement 
which was so fully evidenced by her own acts, 
still less could those claiming under her succeed 
after a lapse of 23 years in fastening any trust 
in their favour upon the moiety appointed by C. 
to M. — Head v. Godlee, Reynolds v. Godlee 
(1859), John. 536 ; 29 L. J. Ch. 633 ; 6 Jur. N. B. 
495 ; 8 W. B. 141 ; 70 E. B. 534. 

Annotations : — Mentd. Curteis v. Wormald (1878), 10 Ch. D. 

172 ; Wiee v. Piper (1880), 41 L. T. 704. 

1304. Transfer of contract for work & supply 
of materials.] — Where a contract to supply work 
& materials has been transferred, & the party 
entitled to the benefit of the contract has acqui- 
esced in the transfer ; & suffered the work to be 
completed by the transferee, such party cannot 
refuse payment on the ground of the informality 
or insufficiency of the act of transfer. — Falle v. 
Le Sueur & Le Huguet (1859), 12 Moo. P. C. O. 
501 ; 7 W. B. 707 ; 14 E. B. 1002, P. C. 

1305. By taking part in proceedings.] — B. 
assigned a policy on his own life, effected in an 
insurance office having offices both in England & 
Scotland, to D. as a security for moneys advanced ; 
& notice was given to the office of the assignment. 
B. & D. were both resident & carried on business 
in London ; but the former had also a place of 
business in Scotland, where his estate became 
sequestered, E. F. was appointed trustee for 
his creditors. On the death of B. proceedings 
were instituted in Scotland by F. against D. for 
an account ; &; he also sued out a writ of arrest- 
ment juried iciionis fundandee causa to attach the 
monies secured by the iJolicy in the hands of the 
insurance co. D. appeared in this suit, but, 
before putting in any answer, commenced pro- 
ceedings in chancery in England against F. & the 
insurance co. An order was made, on motion in 
this suit, in which F., the trustee, appeared, that 
the money should be paid into ct., but without 
prejudice to the Scottish proceedings. On motion 


for decree, however, I), was declared entitled to 
a lien on the policy, an account was directed to 
be taken of what was due to him under his assign- 
ment. The parties attended before the chief 
clerk, who, by his certificate, found that the sum 
duo to D. exceeded the amount payable under 
the policy : — Held : the fund in ct. should be 
paid to D. 

M., instead of immediately appealing against 
it [the decree] went before the chief clerk in 
obedience to it . . . whether or not he gave 
evidence before the chief clerk, he must be con- 
sidered as having acquiesced in the inquiry ; & 
the inquiry having taken place, if not with his 
sanction, at any rate without the resistance 
which might have been opposed to it ... I 
think ho cannot now be permitted to contend 
that the inquiry was improper (Lord Campbell, 
C.). — ^Venning v. Loyd (1859), 1 De G. F. & J* 
193 ; 29 L. J. Ch. 152 ; 1 L. T. 277 ; 6 Jur. N. S. 
81 ; 8 W. R. 117 ; 45 E. B. 332, L. C. & L. JJ. 
Annotations : — Mentd. Stoclo v. Stuart (1803), 3 Now Hop. 

291 ; Martiu v. I^)wuiu8: (1869), 4 Ch. App. 356. 

1306. Payment of income on share of property 
— Whether admission of right proportionate share 
of capital.] — Testator directed that an estate 
should be settled on T. for life, with remainder to 
liis sons successively in tail, remainder to his 
daughters successively, in tail, & that the settle- 
ment should contain a power to T. to charge the 
estate with any sum not exceeding £2,000 for the 
portions of his younger children. T. by deed 
charged the estate with the sum of £2,000 for the 
portions of his younger children, to be raised 
within thi’ec months after his decease, & to be 
equally divided between them. There were five 
younger ctiildren, daughters, two of whom died 
in T.’s lifetime minors & umnarried, another 
attained 21 & died in his lifetime, & two attained 
21 & survived him. On the death of the father a 
moiety of the £2,000 was paid to one of the two 
sui’viving daughters, & interest on the other 
moiety was paid to the other surviving daughter 
for more than tliirty years : — Held : this did not 
estop the owners of the estate from denying her 
right to receive so much as a moiety of the 
capital.— R emnant v. Hood {I860), 2 De G. F. 
& J. 396 : 30 L. J. Ch. 71 ; 3 L. T. 485 ; 6 Jur. 
N. S. 1173 ; 45 E. B. 674, L. JJ. 

Annutaiions : — Mentd. Davies v. Huguenin (1863), 1 Hem. 

& M. 730 ; Henty v. Wroy (1882), 21 Ch. D. 332. 


l)y the trustee temporarily witli F. F. «fc 
Co., awaiting investment on good 
security, would not bo hold to bo 
knowledge, assent or aequiesconco by 
C. in the misconduct of the trustee 
which led to the loss of the funds. — - 
Bayne v. Eastern Trust Co,, Ltd. 
(1897), 28 S. C. H. 606.— CAN. 


t. Items of accounts passed at 
partnership meetings.] — A mining 
partnership is estopped from denying 
its legal liability for items of aocounti 
pa^ed at meetingrs of tho partnership. 
—Gray v. McCallum (1897), 5 

B. C. R. 462.— CAN. 

a. Abandonment of property — Ac- 
Quiescement c£* voluntary 'execution 
of Judgments.] — Defts. severally ooii- 
tested a demand for Judicial abandon- 
meut, on the ^ouna that they were 
not partners. The Judgments appealed 
from declared thorn to bo partners, 
ibey then abandoned their property 
imder reserve of exception taken tc 
tho Judgments & of their rocom'se by 
appeal to the Supi'eme Ct. of Canada 
oc declared that the abandonmeni 
was consented to under these reservcf 
+ tivoid a capias, penalties 

trouble, & costs. After a curatoi 
hari been appointed, &; while tho estah 
was being realised & distributed, thej 


coinmonced i>roccc«lings for appeals to 
the Supremo Ct. of Canada. On 
motions to quash the appeals : — 
Held : the abandonment made was 
an acquiescement & voluutaiT execu- 
tion of the judgments in question, & 
estopped defts. from further appeal, 
except on tho question of costs. — 
Schlomann V. Dowker (1900), 20 
C. L. T. 271 ; 30 S. C. H. 323.— CAN. 

b. Acceptance dt registration of con- 
veyance of land according to registered 
plan — Estoppel from objecting to 
validity of plan,] — It is not open to 
deft., who has accepted & registered 
a couvoyaneo of laud according to a 
registered plan, to afterwards object, 
in an action respecting tho title to the 
same land, to tho validity of that 
plan. — Fowler v. Henry (1903), 10 
B. C. U. 212.— CAN. 

0 . Admission of prior contract of 
sale.] — T. offered to purchase lands 
which the municipality had bid in at 
tax sale, & to pay therefor tho amount 
of the arrears of taxes & costs. The 
coimcil resolved to accept ” tho amount 
of taxes, costs & interest ” against the 
lauds & authorised tho reeve 6c dork 
to issue a deed at that price. An 
instrmnont, which was never delivered 
to T. was executed by tho reeve & 


derk of the municipality, in the 
statutory form of conveyance upon a 
sale for taxes, reciting the above 
resolution, but without a reference to 
any contract in pursuance of the 
resolution, & about two months after 
the passing of the resolution upon 
receipt of another offer for the same 
lands, the council resolved to intimate 
to the person making the second offer 
“ that the lot had been sold to T.'* : — 
Held: these circumstances could not 
be relied upon as an admission of a 
prior contract for sale. — North Van- 
couver District v. Tracy (1903), 34 
8. C. li. 132.— CAN. 

d. Acceptance of instalment under 
beneficiary certificate.] — Action on 
a beneficiary certificate dated 
Oct. 19, 1896, issued bv defts., who 
were incorporated under the Benevolent 
Societies Act, 1877 (c. 167), to pltf., 
conditioned that he should comply with 
the constitution, rules, or orders 
governing, “ or that might thereafter 
bo enacted by defts. to govern, the 
order Sr its benefit fxmds,” & by whidi 
defts. agreed that, on pltf. attaining 
the ago of seventy, which he had done, 
they would pay out of the total 
disability fund, “ in accordajioe with 
the laws governing such fund,*' sums 
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Sect, 3. — By rep resentation: Sub-sect. 3, C, (c).] 

1307. Estates treated as merged over series of 
years.] — Wliere circumstances lead to the con* 
elusion that a merger, either equitable or legal, 
has taken place, but for a series of years the 
estates thus merged have been treated as existing, 
in a suit, all parties concurring, with the sanction 
& under the direction of the ct., they are pre- 
cluded not only from disturbing what has been 
done, but from saying that it was not rightly 
done. — Brandon v. Brandon (1861), 31 L. J. Ch. 
47 ; 5 L. T. 339 ; 9 W. R. 825. 

Annotation ; — Consd. ThoUueson v. Liddord, [1900] 2 Oh. 

635. 

1308. Membership of company acquiring busi- 
ness of former company — Whether estopped from 
disputing novation by creditor of former company.] 

— A CO. with limited liability was formed to 
carry on business of a previously existing bank 
with limited liability & the assets of the bank 
were handed over to the co., & the business was 
thenceforward carried on in the name of the co., 
which name differed but slightly from that of 
the bank. J. was a creditor of the bank in 
respect of a deposit at interest. No notice of the 
transfer of the business was sent to J., but the 
interest on his deposit was, in two successive 
half-years after the transfer, sent by the co. to 
J.’s agents, & this payment was accepted by 
them. The co. then stopped, & was ordered to be 
wound up. The letters in which the interest was 
sent to the agents were headed with the name of 
the CO., & spoke of the deposit being with them. 
J. carried in a claim for his deposit against the 
co., & his claim was admitted by the official 
liquidator, & included in the chief clerk’s certifi- 
cate of the debts, & a dividend of 10s. in the 
pound was paid upon it. PI. a contributory of 
the co., afterwards moved to have J.’s claim 
expunged: — Held: (1) J. had never accepted 
the co. as his debtors, & his claim must be ex- 
punged ; (2) H. was not estopped by reason of 
his knowledge of the objects for which the co. was 
formed, & of the fact that the assets of the bank 
were handed over to the co. from disputing the 
claim of J. — Re Commercial Bank Corpn. op 


, India & the East, Jones’s Claim; (1868), 18 
' L. T. 668 ; 16 W. R. 958, L. JJ. 

Annotaiiona : — As to (2) Reid. Re Smith, Knight, Ex p. 

Gibson (186^, 4 Ch. App. 662. Generally, Mentd. Bouse 

V. Bradford Banking Co., [1894] 2 Ch.*32. 

1309. Recognition of beneficial ownership of 
charity.] — Where a charity had been in the un- 
disputed enjoyment of property as beneficiaries 
for a long period of time, & during that time the 
persons in whom the legal estate was vested, 
by various acts & declarations, acknowledged the 
title of the charity as beneficial owners thereof : — 
Held : the parties in whom the legal estate was 
vested were estopped from setting up a title in 
themselves as beneficial owners of the estates 
adverse to the charity. — A.-G. v. Mergers’ Co. 
G870), 22 L. T. 222 ; sub nom. A.-G. v. Mercers’ 
Co., Re St. Paul’s School, 18 W. R. 448. 

1310. Acquiescence in user of way.] — By in- 

denture of lease of Sept. 23, 1878, A. demised to 
B. a public-house, “ together with all ways, 
paths & appurtenances whatsoever to the said 
premises belonging or in any wise appertaining.” 
At the rear of the premises, was a path across the 
garden to a doorway in the boundary wall which 
opened on to a private road, the property of A. 
On Oct. 1, 1878, A., pm'suant to an agreement of 
Nov. 1867, granted to deft, a lease for 99 years 
of land which comprised the private road, & on 
Oct. 9 in that year deft, built up the doorway in 
the boundary wall. This way had, by special 
agreement between himself & his lessor [deft.], 
for several -years been used by H. a former tenant 
of the public -house whose tenancy h.ad been 
determined in June, 1878: — Held: the way in 
question not being a way of necessity, did not 
pass to B., by the general words in the lease of 
Sept. 1878 ; & deft, was not estopped from 

denying the existence of the alleged right of way 
by having allowed H. to use it whilst he was the 
occupier of the public-house. — Brett v, Clowser 
(1880), 5 C. P. D. 376. 

Annotation : — Mentd. Angel v. Jay, [1911] 1 K. B. G6G. 

See, generally. Easements, Vol. XIX., pp. 63 
et seq. 

1311. Unlawful deductions from wages.] — Pltf. 
was in the employment of defts., & on entering 


not exceeding a certain amount : — 
IT eld : pltf. was not estopped from 
Insisting that the whole of the honeilt 
was duo, by reason of having accepted 
a cheque expressed to be for the full 
amoTmt of the first instalment. — 
Doidge V. Royal Templars of 
Temperance (1904), 22 C. L. T. 321 ; 
4 O. L. B. 423 ; 1 O. W. B. 485.— 
CAN. 


e. Occupation of uncompleted house. 
— The occupation of an uncompleted 
house by the owner & the mortgaging 
of It for a sum to be paid to the 
contractor In accordance with one oJ 
the terms of the contract do not estop 
the owner from setting up against the 
lienholder that the noiise has not 
been completed & that, consequently, 
no more money is due under tne con- 
tract. — Black v. Wiebk (1905), 15 
Man. L. R. 260. — CAN. 

t. Agent associating himself with 
‘mrtiea purchasing property — Estopped 
from claiming remuneration.h—Pltt., 
agent of dofts. for sale of property, 
to associate hiinseU 
with the parties who were proposing 
to purchase the pronerty : — Held : he 
was estopped from claiming remunera- 
tion from defts. in connection with 
the sale made subsequently.— Fleming 
Withrow (1906), 38 N. S. B. 492 ; 
1 E. L. R. 6. — CAN. 


g. Arceptance of part share of 
proceeds of sale of stock — -No estoppel 
from claxmxng full share without proof 


of compromise .] — In an action to 
recover a balance alleged to be due 
for sales of stock in a co. of which 
pltf. & deft, were joint promoters, 
it was found by the trial judge, that an 
£kgreement was entered into between 
them for the sale of 50,000 shares of 
stock, & for an equal divisioL of the 
proceeds after paying commissions, 
etc. Pltf. ’8 version of the transaction 
was supported by two letters written 
by deft.. Indicating a rocognition on 
his part of the arrangement that the 
sales of stock & divisions of the pro- 
ceeds were to bo in equal proportions. 
In response to a demand made by 

E ltf. for an account of sales, in which 
e credited himself with the larger 
proportion of the shares sold, 6c, after 
deducting former payments, showed 
a balance in favour of pltf. of $1,636.51, 
for which his cheque was handed to 

S ltf.’s solrs. who ^ve their receipt 
liorefor : — Held : m the absence of 
evidence to show that the amount so 
paid was paid or accepted as a com- 
promise or settlement of their 
differences, pltf. was not estopped 
thereby from claiming nayment of his 
full share of the proceeds of stock sold 
In accordance with the agreement. — 
Fleming v. Hates (1907), 42 N. S. R. 
164 ; 4 E. L. R. 185.— CAN. 

h. Resolution of city council to 
reconvey lands .] — ^After defts., a mimi- 
oipal corporation, h€id become pur- 
chasers of lands, within the city, sold 


for arrears of overdue taxes, & had 
obtained acertificate of title therefor, a 
resolution of the city council was passed 
agreeing that the laud should be recon- 
veyed to the former owner on payment 
of the taxes in arrear with interest & 
costs : — HeAd : defts. were not bound 
by the resolution, as the reconveyance 
of the lands could bo made only under 
the authority of a byo-law as provided 
by the city charter. — P onton v. 
Winnipeg City (1908), 41 S. C. R. 18. 
—CAN. 

k. In validity of issue of shares. 

A CO. which has no power to draw, 
make, or indorse negotiable instru- 
ments, & nevertheless sells its own 
shares & takes promissory notes in 
payment thereof, which it indorses 
to a holder on due course, is estopped 
from denying that such shares were 
validly issued. — M erchants Bank of 
Canada v. McLeod (1910), 15 B. C. R. 
290.— CAN. 

l. In non-registered lease .] — Where 
deft., in ejectment proceedings, had 
accepted a lease from pltf. which 
was not registered : — Held : such lease 
was valid between the parties, & 
an estoppel could be raised upon it as 
against a mtge. subsequently made by 
deft. & rMdstored. — Y bo v. Ahearn 
(1912), 12 K L. R. 73.— CAN. 

m. In conventional line as 
boundary.] — Elements of estoppel are 
supplied by evidence showing that 
former adjoining owners agreed upon 
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their service she signed an agreement by which 
she boimd herself to conform to all the rules & 
regulations of the hrm. One of the rules was 
that all the employees were to become members 
of the sick & accident club, & the rules of the 
club provided for a weekly subscription to the 
club funds proportioned to the wages of each 
contributor, A deduction was accordingly made 
each week from pltf.’s wages, & paid over to the 
fund. On leaving defts.’ service pltf. sued to 
recover the amount of such deductions except so 
much as represented her contributions for medicine 
or medical attendance ; — Held : the agreement 
signed by pltf. could not, by reason of the Truck 
Acts, be vouched by defts. to justify the deduc- 
tions or as an authority by pith to pay the 
contributions on her behalf to the fund, but pltf. 
was precluded by her acquiescence in such pay- 
ment from recovering the amount from defts. — 
Hewlett v. Allen & Sons, [1892] 2 Q. B. 662 
02 L. J. Q. B. 9 ; 67 L. T. 467 ; 57 J. P. 200 
41 W. R. 197 ; 8 T. L. R. 793 ; 36 Sol. Jo. 730 
4 R. 77, C. A. ; a^d,, [1894] A. C. 383, H. L. 

Annotations : Ksntd. Phillips v, Loiidon. School Board, 
Cookerton V. Same, 11898] 2 Q. B. 447 ; WlUlams v. 
North’s Navigation Collieries (1889), Ltd., [1900] A. C. 
136. 


1312. Registration of assignment of premises — ^ 
Nature of user of premises described in register.] — 

Ee SUMMERSON, Downie V. Summerson (1899), 
[1900] 1 Ch. 112, n. ; 69 L. J. Ch. 57, n. ; 81 
L. T. 819, n. 

AnrmMi(ma Refd. Hepworth r. Pickles, [1900] 1 Ch. 

108. Mentd. Greenholgh v. Brindley, [1901] 2 Ch. 324. 

1313. Conduct of second mortgagee conducing to 
further advance by first mortgagee — Estoppel as 
to priority.] In 1893 real property was conveyed 
to a bank by a customer, an ironfounder, to 
secure an account already opened & on which 
money was then due, the amount thereby secured 
being limited to £2,500. The bank then held 
securities to the amount of £1,000 in respect of 
the overdraft. In 1895 the same property was 
mortgaged by the customer to his sister to secure 
£3,500. That mtge. was made subject to the 
bank s mtge. The bank, on receiving notice of 
the second mtge., did not open a new account, 
but continued the current account as before. 


The customer thereafter paid moneys in to his 
account, which, if they hewi been appropriated in 
accordance with the rule in Clayton’s Case, would 
have discharged on or about Jan. 6, 1896, the 
whole of the debt due to the bank on their security 
at the date of the notice. He also from time to 
time paid moneys in specifically to meet particular 
cheques. The bank persistently declined to 
allow liim, even temporarily, to exceed the over- 
draft of £3,500, unless further securities were 
deposited for any excess, the second mtge. being 
once at least deposited for that purpose. His 
sister’s husband, a solr., acted for him in the 
dealings with the bank &; also had the entire 
management of his own wife’s affairs, & acted as 
her agent in connection with her mtge. In 
1899, the customer being insolvent, the bank 
sold the mortgaged property. The purchase 
money was only just sufficient to satisfy their 
debt, & was retained by the bank without any 
objection on the part of the second mtgee. The 
bank, also, at the request of her husband released 
a guarantee of £2,000 given to them by a brother 
of their customer in respect of the latter’s account, 
& thereby the second mtgee. was released from a 
sub-guarantee of £1,000 given by her to her 
brother. In 1905 she commenced an action 
against the bank for [inter alia) an account on the 
footing that they were not entitled to the benefit 
of the security for advances made to their 
customer after notice of her mtge. : — Held : by 
her conduct in respect of the release of the 
guarantee pltf. was not estopped from denying 
the priority of the bank’s mtge. 

I concur with the Master of the Rolls in tliinking 
that this course of dealing, having taken place 
as it did, & under the circumstances in which it 
did, cannot estop the Deeleys from relying on 
the acquisition of priority by their mtge. (Lord 
Atkinson). — Deeley v. Lloyds Bank, Ltd., 
[1912] A. 0. 756 ; 81 L. J. Oh. 697 ; 107 L. T. 
465 ; 29 T. L. R. 1 ; 56 Sol. Jo. 734, H. L. ; 
revsg., [1910] 1 Ch. 648, 0. A. 

AnTiotation Golula v. Pintus (1911), 104 L. T. 

574. 

— , generally, Mortgage. 

1314. Voluntary payment of insurance policy — 
Whether admission of liability on similar policy.] — 


& built a fence dividing the properties 
upon a line tvhioh indicated clearly 
that the adjoining owners being 
uncertain of the line liad a surveyor run 
9]?)' * '‘y mutual consent built tho 
[uviding fence on tho uncertain line 
Indicated by the surveyor’s stakes : 
that afterwards this fence was renewed 
by the parties, pltf. & deft., & thoso 
under whom they claimed, & that tho 
19 *^ 99 . renewed was treated as the 
divitog lino, & that pltf. built a wall 
on his side of the lino by reason of 
Hucli conventional line. — Jollymokk v. 
AcKKit (1915), 49 N. S. R, 148.- CAN. 

w,”; ^ ^ conventional line 

made between adjoining land pro- 
? # 9, , J® ^ used for or as a division 
or nelds, use of timber, right of oattlo 
to water, etc., obtains its validity 
as constituting an estoppel, & as 
ovldenco of the interaretation tho 
put on their rights.— Kanken 
g-^^KLLiSH (1922), 70 D. L. R. 327.— 

o ^ transfer of shares.] — Tho 

action of directors in allowing tho 
transfer of shares, making entries in 
„ ® ^99^®. * issuing to tho transferee 
under tho seal of tho co., 

L ® estoppel against the co. 
which is binding on the liquidator. — 
^mmeroial Loan & Trust Co. v. 

11922] 3 W. W. R. 1129; 

3 0. B. R. 373 ; [1923] 1 D. L. R. 


744 ; 32 Man. L. R. 413.— CAN. 

p. In illegality of vnetnership.] — A 
member of a partnership, illegal on 
account of non-roglstration, Is estopped 
from raising tho question of illegality 
m an action by tho firm against him 
for money had &recoivod. — Tuno Sanq 
Wing Firm v, Chow Chun Kit (1910), 
KONQ^*^ Kong L. R, 238. — HONG 

•q. Adoption of valuation.] — A deft, 
to a suit, having adopted a certain 
valuation, cannot in the same suit 
object to that valuation. — Kkisto 
Indro Saha v. Huromonee Dossee 
(1873), L. R. 1 Ind. App. 84. — IND, 

r. Invoking jurisdiction of court.] 
— Where a ot. on tho api»lioatiou of a 
docroe-holdcr mado an order for 
execution, & such order was set aside, 
on appeal, on the ground that such ct. 
had no jurlsdiotlou to entertain the 
application : — Held: tho decree -holders, 
having invoked the jurisdiction of tho 
ot., was estopped from calling in 
question on order subsequently passed 
by it, directing him to refund a sum 
realised imdor the order for execution. 
— Govind Vaman V . Sakharam Ram- 
CIIANDRA (1878), I. L. R. 3 Bom. 42.— 
IND. 

s. Assent to delivery order.] — A. 
contraotod to buy from B. & Co. 
180,000 ba^ for cosh on delivery. 
Subsequently C. agreed with A. to 


advance Rl 5,000 against 87,500 bags. 
B. & Co. gave delivery orders to A. 
although the goods remaindod unpaid 
for. A. then endorsed certain of the 
delivery orders over to C. On those 
orders the agents of B. & Co., at the 
request of A. wrote the following 
words ; “ The bearer of this wlfl 

personally tako delivery of each lot 
as required.” C. took delivery of 
50,000 bags, but B. & Co, refused to 
deliver to him the remainder on tho 
ground that A. had not paid them 
according to the terms of his con- 
tract : — Held : although there had 
boon no actual appropriation of any 
goods to A., yet as B, & Co., by their 
agents, had consented to tho transfer, 
& had thereby induced O. to advance 
R15,000 on the delivery orders being 
endorsed & made over to him, it was 
not now open to them to repudiate 
the transfer, which they had, through 
their agent, boon the means of con- 
firming. — Ganges Manufacturing Co. 

I- L. 5 Calo. 
669 ; 6 O. L. R. 533. — IND. 

t. Mortgagee accepting part of pro- 
cee.^ of former sale. J~Ou Fob. 10, 
1873, one S. mortgaged to pltf. an 
undefined one histm share out of throe 
owned by him. On Mar. 20, 
1877, J. & G, brought to I sale, in 
execution of money decrees against S., 
two out of those throe biswas, which 
two bwtotts wore purchased by deft. 
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Sect. 3 . — By represeniation : Suh-aect. 3, C. (c).] 

By a policy of re-insurance, underwritten by deft., 
pltfs. were insured against damage to plate glass 
caused directly by or arising from civil com- 
motion or rioting, During the currency of the 
policy a large number of women in different parts 
of London simultaneously broke windows with 
hammers. Each woman, when arrested, went 
quietly to the police station ; there was no 
disturbance in the street, & no public sympathy 
was shown for the women who broke the windows. 
No one of the women was charged with riot or 
unlawful assembly ; the charge in each case was 
one of malicious injury, & each case was dealt 
with separately wdthout any charge preferred of 
acting in concert with others : — Held : the fact 
that deft, had previously paid under another 
policy in the same words under similar circum- 
stances did not estop him from raising the defence 
that the damage was not caused by civil com- 
motion or rioting. — London & Manciiestbu 
1*LATE Glass Co., Ltd. v. Heath, [1913J 3 K. B. 
411 ; 82 L. J. K. B. 1183 ; 108 L. T. 1009 ; 29 
T. L. K. .581 ; 6 B. W. C. 0. N. 107, 0. A. 
Annotations : — Mentd. Rogers v. Whittaker, [1917] 1 K. 13. 

942 ; Cooper v. (loneral Accident, Fire & Life Assco. 

Corpn. (1922), 92 L. J. P. C. 1(38. 

See, generally, Insurance. 

1315. Consent to demolition of building as 
obstructive.] — Deft, council, on the representation 
of their medical officer of health wore, purporting 
to act under sect. 38 of Housing of the Working 
Classes Act, 1890 (c. 70), threatening to pull down 

E ltf.’s brick workshop, constructed & adapted to 
e used as a mechanics’ & cycle makers’ work- 
shop, & for no other purpose, situate at the rear 
of, but separate from, pltfs. shop & premises in 
P, -street. After meetings at which pltfs. & 
adjoining owners of other adjacent premises were 
present, it was arranged the part of the workshop 

The solo was oonflrnicd on Apr. 23, 

1877. Out of the proceeds of that 
sale a sum was appropriated by pltf. 
in part satisfaction of his mtge. On 
Apr. 16, 1877, pltf. sued the auction- 
purchaser for sale of one biswas in satis- 
faction of bis mtge. : — Held: oven if it 
could bo shown, which it could not, 
that the particular bisiva mortgaged to 
pltf. was one of those which had 
passed into deft.’s possession, pltf. was 
estopped by his previous conduct from 
suing to bring it to sale ufider his mtge. 

— JlIINKA V, Baldeo Sahai (1892), 

I. L. II. 14 All. 609.— IND. 

a. Accejdino trusteeship <£■ ac- 
quiring jiroperty in that capacity — 

Estoppel from asserting adverse title .] — 

No person who has accepted the 
position of a trustee & has acquired 
property in tliat capacity can bo 
permitted to assert an adverse title 
on his own behalf until he has obtained 
a proper discharge from the trust with 
which he has clothed 
Srinivasa Moorthy v. 

Varada Aiyanoar (1911), 

34 Mad. 267.— IND. 

b. Acceptance of will.] — Where a 
Hindu mother purported to bequeath 
her husband’s property to her daughter, 
with a proviso that if male cMdren 
should be born to her, testatrix’s, son, 
who survived her, they should succeed 
to the whole estate, &; the daughter 
entered into possession under the will 
& carried out all its provisions, in 
a suit brought by the pmehaser from 
the son’s son against the purchaser from 
the daughter’s son : — Held : the 
daughter (legatee) & her successor in 
title by her acceptance of the will 
were estopped from disputing the 
son’s son’s title. — D uroa Das Ktivn 
V. Isuan Chandra Dey (1917), 1. L. R, 

44 Calc. 145. — IND. 


should be pulled down, & that pltfs. should cover 
in an agreed area adjoining it. Pltfs. did not 
appeal from the order to pull down the premises, 
but gave notice of their desire to retain the site. 
They objected that the amount of compensation 
offered by defts. was inadequate, & defts acts 
were ultra vires : — Held : pltfs., having been 
parties to a bargain which involved part of their 
workshop being pulled down as an obstructive 
building, were estopped from saying that no 
part of the building was an obstructive building. 
— Jackson v. Knutsford Urban Council, 
[1914] 2 Ch. 686 ; 84 L. J. Ch. 305 ; 111 L. T. 
982 ; 79 J. P. 73 ; 68 Sol. Jo. 756. 

1316. Diminution of light.] — An abstraction or 
diminution of light coming over adjoining property 
acquiesced in or consented to by the owner of the 
dominant tenement does not negative entirely 
his right to an easement of light in respect of the 
same openings over other adjoining property, 
though he does not aciiuire any further right 
entitling him to prevent the erection on that 
other property of a building which he could not 
have prevented had he not assented to the prior 
abstraction of light over the first adjoining 
property. — ^Bailey (W. H.) & Son, Ltd. v. 
Holborn & Frascati, Ltd., [1914] 1 Ch. 598 ; 
83 L. J. Ch. 615 ; 110 L. T. 674 ; 58 Sol. Jo. 321. 

Annotation : — -Consd. feJlack v. Leeds Industrial Co-op. Soc., 

[1924] 2 Ch. 475. 

See, generally, Easements, Vol. XIX., pp. 140 
et seq, 

1317. Based on mutual mistake — Claim for 
compensation.] — Pltf. was tenant from year to 
year of premises situate on an ancient tidal fleet 
or watercourse in the town of L., where he carried 
on business as a coaldcaler, & for the pui’poses of 
his business had barges which at high tide floated 
alongside his premises. The fleet in the course of 
time had become offensive & injurious to the 

from which he could be dismiHsed at 
the pleasmu of the comre., & that ho 
was stili clerk de jure, & obtaiued a 
conditional ordor for a quo VJarranto 
Held : A., l)y his conduct, had ac- 
qui(!Scod in the dismissal, & was not 
entltlod to a quo warranto . — R. v. 
PE'rriGREW (1886), 18 L. R. Ir. 342. — • 
IR. 

f. Accepting lower wages.] — Pltf., 
who for some years had occupied the 
I>08ition of assistant to the captain 
of a mine, at £12 per month os wages, 
was temporarily promoted to the 
position of captain, a higher & more 
responsible position, the former holders 
of which liad been paid as high as 
£20 per month, & continued to receive 
& was paid for some years the same 
wages as that paid him in the position 
he had vacated. On the termination 
of his service ; — Held : he was estopped 
from setting up any claim for higher 
wages by reason of having acoeptod 
the lower wages, thereby recognising 
it as tho wages to which ho was 
entitled. — MAYNAitD r. Bennett (1881), 
6 Nfld. L. R. 260.— NFLD. 

g. Agreement as to insolvent's 
c.state .] — Tho insolvent estate of S. 
paid dividends to tho amount of 
fifty cents in tho dollar, when an 
agreement was entered into whereby 
the creditors accepted a further 
dividend of four cents In the dollar 
in lieu of a realisation & distribution 
of tho residue. All parties interested, 
including trustees of C. Bank, con- 
sented to this arrangement, & S. was 
granted his certificate of insolvency & 
final discharge. S.’s trustee retained 
an amount for commission to which 
the trustees of the C. Bank objected, 
& brought tlu) present proceedings 
to have the said amount distributed 
among the ci-editors of S. : — Held : 


o. In right to exercise ojMon to pur^ 
chase.] — The correspondence between 
tbo parties proceeded on tho assumption 
that pltf. though an assignee of tho 
lessee was entitled to oxorcise tho 
option of purchase under tho lease : — 
Held : defts. having acquiesced in tho 
same wore estopped from disputing 
it. — Ladhabiiat Lakhmsi v. JaM8KTJI 
JIJIBHOY (1917), I. L. R. 42 Bom. 
103.— IND. 

d. Bond fide exchange of lands with- 
out registered deed — Whether estopped 
from recovery.] — Pltf. & deft, exchanged 
adjacent plots of land each worth 
more than RlOO by means (»f an un- 
registered deed on Mar. 7, 1908, both 
i)elieving that they had ellocted a 
valid transfer. Possession was taken 
by each party, & deft, began to erect 
a costly building, placing a wall 
thereof in tho land he had acquired in 
exchange. While tho building was 
in progress, pltf. demanded & obtained 

himself. — R525 from deft, on the ground that 

Venkata the plot he parted with was found to 
I. L. R. bo more in extent than deft.’s. After 
completion of tho budding pltf. 
brought this suit in 1911 for recovery 
of his plot, after removal of doft.’s 
building on it. Deft, pleaded that 
pltf. was estopped by his conduct 
from recovering the plot : — Held : 
pltf. was not estopped. — II amanathan 
V. Ranoanathan (1917), I. L. R. 40 
Mad. 1134.— IND. 

e. In dismissal from office .] — A., 

the clerk to the town comrs. of B., 
having received throe months’ notice 
of dismissal, was diteoted by the 
comrs. to advertise for candidates 
for the vacancy ; &, having issued 

advertisements pursuant to that order, 
he applied to tho comrs. for re-election, 
but another candidate, P., was elected. 
A. alleged that the omco was not one 
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liealth of the town by reason of houses discharging 
their sewage into it, & the paving comrs. were 
consequently about to arch over a portion of it, 
thereby preventing the access of barges to pltf.’s 
premises. Pltf. thereupon claimed compensation 
for the injury which woiild be done to him, but 
no notice was taken of his application, & ho 
afterwards filed a bill for an injunction, charging 
serious damage to his trade, that the fleet had 
been navigable from time immemorial : — Held : 
the fact of pltf. having in the first instance 
demanded compensation could not be regarded 
as an acquiescence, the assumption on both sides 
at the time being that the comrs. were entitled to 
do what they threatened. — Pentnby v. Lynn 
Paving Comrs. (1865), 12 L. T. 818 ; 13 W. R. 
983. 

1318. Measurement of course to be run.] — 

Beevor V. Marler (1898), 14 T. L. B. 289, D. C. 

1319. Payment of rates — By person not appearing 
in rate-book as owner.] — A parish vestry had, 
under powers conferred by Poor Rato Assessment 
& Collection Act, 1869 (c. 41), s. 4, ordered that 
the owners of ratable hereditaments of the annual 
value of £8 & under should be rated to the poor 
rate instead of the occupiers, & that overseers 
should allow the owners an abatement of 15 per 
cent, from the amount of the rates. Sect. 20 
of the Act defines owners ” as “ any person 
receiving the rent for his own use ... or receiving 
the same of any person for whom he is acting as 
agent.” Applts. were rent collectors & agents <te 
collected the rents of certain houses subject to the 
order, & from 1916 to 1920 paid the poor rates 
in respect of them, but another name than theirs 
appeared in the rate book as owner. In two rates 
made in 1921, this other name still appeared as 
owner ; — Held : applts. were not estopped from 
claiming that they were not the persons repre- 


sented in the rate-book in 1921, & therefore, no 
distress warrants should be issued against them in 
default of payment of the two rates made in that 
year. — PiGG v. Tow Law Overseers (Weardale 
Union) (1923), 22 L. G. R. 17, D. 0. 

By cestui que trust In breach of trust.] — See 

Trusts. 

In validity of will.] — See Executors. 

In voidable conveyance.] — See Fraudulent & 
Voidable Conveyances. 

In family arrangements.] — See Family Ar- 
rangements. 

As ratification of contract by infant.] — See, 
generally^ Infants. 

Infant shareholders.] — See Companies, 

Vol. IX., pp. 276, 399 ; Nos. 1701, 1702, 2648- 
2555. 

As ratification of contract by married woman 
after discoverture.] — See Husband & Wife. 

As ratification of acts of agent.] — Nec, generally. 
Agency, Vol. I., pp. 405 et seq. 

In ultra vires acts — By building society.] — See 
Building Societies, Vol. VII., p. 501, 508 ; 
Nos. 285, 327. 

By corporations.] — See Corporations, Vol. 

Xlll., p. 367; No. 1003. 

By companies.] — See Companies, Vol. IX., 

pp. 619 et seq. 

In submission to arbitration.] — See Arbitra- 
tion, Vol. II., p. 326, Nos. 102, 103. 

As release of surety.] — See Guarantee. 

In use of trade mark.] — See Trade Marks. 

In conversion.] — See Equity, Vol. XX., pp. 335 
et seq. 

Acquiescence induced by undue influence.] — Sec 

Fraudulent & Voidable Conveyances. 

By landlord — By acceptance of rent.] — See 

Landlord & Tenant. 

By trustee in bankruptcy — Bankrupt continuing 


the trustees of C. Bank were not 
estopped from questioniug the claim 
of the trustees of .S. by reason of the 
above arrangement. — Rc Steer’s 
Estate (18U6), 7 Mild. L. R. 902. — 
NFLD. 


h. Infant accepting provision in 
fattier' s general settlement.] — A party 
having accepted a provision under her 
father’s general settlement, executed 
some years after the death of her 
mother, wiiich was declai'ed to be 
“ in full of all that she can ask or 
claim by or through my decease ” : — 
Held ; she was thereby excluded from 
claiming a share of the goods in 
communion between her father & 
mother, as at the date of the mother’s 
decease, which had taken place twenty- 
five years before the claim was made. 
— Cullen v. Wemyss (1838), 1 JDunl. 
(Ct. of Scss.) 32 ; 14 iW. CoU. 17.— 
SCOT. 


k. In dissolution *£• winding ui 
of company.] — The partner of a co 
which had boon dissolved, & the affairt 
of which had been wound up : — Held , 
barred from insisting in an action oJ 
accounting against the partners whe 
had formed the committee of manage 
mont for winding-up the concem. — 
l^l^WKRDEW V. Laing (1843), 3 Dunl 

SCO’T* 

l. In alteration of contract of co 
partnery,] — The original contract oj 
oopartnery of a joint-stock co. con 

that the capital should b* 
& that the directors should have 
authority to boiTow £300 on bone 
;*’^hi a bank. These wore deolarec 
10 bo fundamental articles of the 
contract. It was afterwards resolvee; 

f the objects & the capita 

ot the co., & increased powers ti 
uorrow money wore conferred on th( 
uireotors. Largo sums were borrowoc 


on the obligation of individual share- 
holders & it was resolved to raiso funds 
by a call upon the shareholders, for 
the purpose of relieving the partners 
who had taken upon themselvos the 
bm’den of the co.’s debts. The oxors. 
of a shareholder who had boon present 
at the mooting ivhero the alteration 
of the contract was proposed, but 
who had not been present at any 
subsequent meeting, having refused 
payment of the call : — Held : in an 
action by the co. against them, as 
their constituent had Intimated no 
dissent from the purposed alteration, 
hut had paid his original share after 
it had been adopted, ho must bo held 
to have acquiesced in it. — Sturrook 
V. TUOMS’ ExECUTora (1851), 13 

Dual. (Ct. of Soss.) 762 ; 23 Sc. Jur. 
335.— SCOT. 

m. Submission of claim within 
statute — Where claim not falling within 
statute.] — A. had two olaims against 
a railway co., one ot which fell within 
Lands Clauses Consolidation Act, 
1845 (o. 18), while the other did not. 
For tho ono not falling under the 
statute he raised au action, but he 
afterwards ontorod into a submission 
of both claims, the deed declaring that 
tho submission was to bo taken as a 
submission within tho statute. The 
arbiters accepted, but tho time for 
decision having expired without a 
decision being pronounced, tho parties 
endorsed on tho deed a minute of 
renewal. Tho time fixed again expired 
without a decision. Thereafter A. 
insisted In a wakening of tho action, 
for the non-statutop^ claim ; — Held : 
tho submission subsisted so as to bar 
any further procedure in the action. — - 
Hill v. Dundee, Perth & Aberdeen 
Rt. Junction Co. (1852), 1 Stuart, 
1094.— SCOT. 

n. In objection to due negotiation 


of bill of exchange.] — Held : a lotter 
written by a drawer of a bill to tho 
holder, two years after the bill had 
become duo, & had been dishonoured, 
requesting delay, & statii^ that tho 
drawer would not deal with the bill 
in any but an honest w'ay, precluded 
him, after delay had been granted, 
from pleading that the bill had not 
been duly negotiated. — Alliiusen & 
Sons v. Mitchell & Co. (1870), 8 
Moeph. (Ct. of Sess.) 600. — SCOT. 


o. .] — Tho drawer of a bill 

of oxohango, in tho knowledge of an 
objection to its due negotiation, asked 
& obtained time to moot it : — Held : 
ho was barred from stating tho objection 
in defence to an aotiou on tho bill. — 
Shepherd v. Reddie (1870), 8 Maoph. 
(Ct. of Soss.) 619.— SCOT. 

p. In extension of scope of reference 
of arbitration.] — In an arbitration 
under a reference clause contained in 
an agreement, tho parties to the agreo- 
mont lodged claims which were out- 
with tho scope of tho reference clause. 
In an action of reduction of tho 
arbiter’s award ; — Held : tho parties 
by their actings had extended tho 
scope of reference. — ^Miller v. Oliver 
& Boyd (1903), 41 Sc, L. R. 26.— SCOT. 


q. Dealing with person acting as 
triidee without formal appointmerU .] — 
Tho banker of a trust co. also was 
tho banker of an insolvent estate, of 
which the secretary of the co. had boon 
appointed trustee In his private 
capacity. Before his appointment as 
trustee the seorota^ had passed a 
general power of omoial capacity as 
secretary to T. a clerk to tho co. 
After partly administering tho estate, 
the secretary resigned his appointment 
with tho CO., Sc T. succeeded. Without 
further power, T. assumed the adminis- 
tration of the estate. Sc the banker 
w'ith full knowledge of the facts, dealt 
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Seel, 3. — By representation: Sub-sect. 3, C. (f)> 

& E, (g).] 

to trade.] — See Bankruptcy, Vol. V., p. 734, 
Nos. 6358, 6359. 

By creditors — Executors carrying on testator’s 
business.] — See Executors. 

By corporation — Agreement not under seal.] — 
See Corporations, Vol. XIII., pp. 396, 397, 
Nos. 1202-1208. 

Acceptance of smaller sum in discharge of debt.] 
— See^ generally. Contract, Vol. XII., pp. 455 
et seq. * 

Signature of contract at auction after reserve 
price disclosed — Whether sale by auction.] — See 
Auction & Auctioneers, Vol. III., p. 15, No. 
109. 

Concurrence in election of corporate officer.] — 
See Corporations, Vol. XIII., p. 310, Nos. 418- 
422. 

Payment of claim — Payment under, compulsion.] 

— See, generally, Contract, Vol. XII., pp. 556 
et seq. 

D. Concealment. 

1320. Title of vendor.] — Savage v. Foster, 
No. 1478, post. 

1321. l^audulent concealment of declaration in 
ejectment by tenant.] — Demise by lease of certain 
lands, together with the mines under them, with 
libeit-y to dig for ore in other mines under the 
surface of other lands not demised ; the tenant 
fraudulently concealed a declaration in ejectment 
delivered to him, & suffered judgment to go by 
default. The declaration in ejectment did not 
mention mines at all, but the sheriff, in executing 
the writ of possession, by the concurrence of the 
tenant, delivered possession of the premises 


demised to the tenant, & also of those mines m 
which he had liberty to dig : — Held : although 
the latter could not be recovered under the 
declaration in ejectment, still the tenant by his 
own act had estopped himself from taking that 
objection, &, in an action for the value of three 
years’ improved rent, the landlord might recover 
the treble rent, in respect not only of the demised 
premises, but of the mines in which the tenant 
had only a liberty to dig. — Crocker v. Fother- 
GIIJE. (1819), 2 B. & Aid. 652 ; 106 B. B. 503. 

See, generally. Misrepresentation & Fraud. 

1322. Claim against testator’s estate concealed 
by legatee.] — Where a party entitled to a legacy 
under a will, has a claim against testator, which 
he conceals from the exor. imtil after he has 
received the legacy, he cannot afterwards, in an 
action against the exor., object that the amount 
of the legacy was not paid in a due course of 
administration. — Stroud v. Stroud (1844), 7 
Man. & G. 417 ; 8 Scott, N. B. 106 ; 3 L. T. O. S. 
126 ; 135 E. B. 174. 

1323. Insurance company concealing non-pay- 
ment of premium.] — Testator of pltfs., on Jan. 22, 
1851, effected a policy of insurance against death 
or injury by accident with defts., which provided 
that he, the insured, on or before or within 21 
days after Jan. 22, 1852, & on or before or within 
21 days of Jan. 22, in every succeeding year, so 
long as the acting directors for the time being of 
the CO. should accept the same, should pay to 
defts. the annual premium of £12. The policy 
was made subject to certain conditions indoreed 
on it. The first was, that, provided the premimn 
should be paid within the 21 days, the policy 
should not be void, notwithstanding the happening 
before the expiration of them of the event upon 


with T. as such trustee, & accepted 
a cheque from him In part payment 
of a claim proved by him a^^amst the 
estate. The oo. was subsequently 
liquidated, & the banker sued the 
trustee of the estate for the balance 
of his claim : — Held : the banker 
having accepted & dealt with T. as 
the trustee’s substitute, with full 
knowledge, was estopped from claiming 
as against the real trustee. — Natal 
Bank v. Lanqkrman (1895), 2 O. U, 
59. — S. AF. 


r. By insolvent in underhand sale 
by trustees.] — Creditors in an insolvent 
estate empowered the trustees to 
sell immovable property at such time 
& place & on such conditions as they 
should fix. The terms of this authorisa- 
tion came to the knowledge of the 
insolvent, & the fact that the trustees 
construed it to authorise them to sell 
out of iiand. Ho asked them for 
permission for himself to arrange a 
private sale, &, getting the same, 
unsuccessfully attempted to do so : — 
Held : ho was estopped from thereafter 
contending that a private sale by the 
trustees was invalid. — Mkabs v. Pre- 
toria Estate & Market Co„ Ltd. 
(1906), T. S. 291.--S. AF. 

s. Complying with unlawful muni- 
cipal demand.] — In 1898 J. in erecting 
a ho^o upon a certain site, in obedience 
to the requii-ements of the local 
mi^cipal authorities placed it a 

distance from his boundary. 
Bo md so imder a measure of coercion, 
as the municipality refused consent 
to his plans until ho complied with 

T this respect. 

1907 he desired to alter liis premises. 
The mumcipality refused to pass the 
plans u^ess ho sot back the front of 
5 * tniUdmg the same distance as 
before from his boundary. The refusal 
both in 1898 & in 1907 was based on a 
regi^tion prohibiting the erection of 
buildings projecting beyond the general 


line of building frontage : — Held : ho 
was not estopped from building up 
to his boimdary by his compliance in 
1898, no promise or contract having 
at that time been made by him to 
refrain in future from building up to 
his boimdary, & the acts & rights of 
the municip^ity not being in any way 
afleoted by his conduct at that time. — 
Jack v. Green & Sea Point Munici- 
TALITT (1908), 25 S. C. 321.— S. AF. 

t. By owner of firearm in registra- 
tion by bailee as holder.] — Whore the 
owner of a firearm entrusted it to the 
custody of another, whom he allowed 
to be registered as holder of a statutory 
licence in respect of it : — Held : the 
owner was not estopped from reclaiming 
the firearm from a bond fide purchaser. 
— Lawless v. Lane (1909), T. S. 589. — 
S. AF. 


a. Acquiescence disentitling issue of 
writ of prohibition .] — A person who 
has sot the law in motion in a ct. 
having no jurisdiction in the matter 
may himself obtain a writ of pro- 
hibition to restrain the enforcement of 
the order of that ct. Acquiescence 
disentitling the writ can only be where 
the defect of jurisdiction is not apparent 
on the face of the proceedings. — 
R. V. Harvey (1879), O. B. & F. 
165.— N.Z. 


b. In erection of stationary steam- 
engine — Whether bar to claim for 
annoyance. ] — Where a stationary steam- 
engine properly erected & worked 


causes no more annoyance than 
reasonably might have been antici- 
pated, aoquiesoenoe in its erection 
will be a bar to any subsequent claim 
for relief in respect of such annoyance, 
& slight evidence will be sumoionr 
to establish the fact of acquiesoenoe. — 
WlOKISON V. MORNINQTON TRAMWAYS 
Co^ Ltd. (1887), 0 N. Z. L. R. 126.— 
N.Z. 


c. By company in paymerd of 


interest by liquidator,] — Wherc a co. 
which has never expressly or by 
implication contracted to pay interest 
on stock accoimts goes into liquidation, 
& the liquidators pay interest on such 
accounts up to the date of liquidation, 
the co. is not estopped by such pay- 
ment frcm denying its liability. — 
lie Dunedin Co-operative Meat 
Supply Co., Ex p. WRionT, Stephen- 
son & Co. (1891), 10 N. Z. L. R. 33.— 
N.Z. 

d. In clearing bush — Whether es- 
topped from claiming for damage by 
spreading.] — Applt. & resps. were 
neighbours, & resps. had given applt. 
notice that they intended to burn 
feUed bush on their land on the 
first favourable opportunity after three 
days. Applt. had a crop of cockfoot 
grass on his land waiting to be cut, 
tie wished the burn to take place before 
ho incurred the expense of cutting. 
Ho therefore saw resps. & asked them 
to burn as soon as possible & they 
accordingly burned earlier than they 
would otherwise have done. The 
fire spread on to applt. ’s land, & 
burnt his cocksfoot & did other 
damage. This occurred owing to a 
change of wind, & without any 
negligence on resps.' part : — Held : 
resps. were not, on the ground either 
of estoppel, or of leave & licence, or 
of implied agreement, relieved from 
their obligation to keep the fire in 
at their peril. & they werc liable to the 
applt. for the damage done. — P iper 
V. Geary (1898), 17 ff. Z. L. R. 357.— 
N.Z. 

PART VI. SECT. 3, SUB-SECT. 3.— D. 

e. Concealment of mortgage by 
vendor.] — Where a judgment-creditor 
In execution of a monoy-decroo sells 

S roperty as belonging to his judgment- 
ebtor, he is afterwards estopped from 
enforcing, as against the purchaser, a 
prevlouB mtge. of the property which 
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which the policy should become payable by ite 
terms. The second condition provided, that if 
the premium should be unpaid for the 21 days 
after it became due, the policy should be abso- 
lutely void ; & the fourth condition stipulated 
that in every case where a new premium should 
become payable, the directors should be at liberty 
to terminate the risk by refusing to accept the 
remium. The insured met with an accident on 
an. 27, 1856, & died on Feb. 1. On Feb. 4, 
notice was given to the co. of his death, & a 
correspondence took place between the secretary, 
& attorney of pltfs., the exors. Neither the 
secretary nor pltfs. knew, at the commencement 
of the correspondence, that the premium due 
on Jan. 22, had not been paid ; but the secretary 
became aware of that fact on Feb. 8, &; did not 
give notice of it to pltfs, till the 21 days had 
expired. The jury found, that defts. had inten- 
tionally withheld the information from pltfs. to 
prevent them from paying up the premium within 
the 21 days: — Held: defts. were not estopped 
by their conduct from setting up the non-payment 
of the premium within the 21 days, & therefore, 
by the second condition, the policy was void. — 
Simpson v, Accidentai.. Death Insurance Oo. 
(1857), 2 C. B. N. 8. 257 ; 26 L. J. C. P. 289 ; 
30 L. T. O. S. 31 ; 3 Jur. N. S. 1079 ; 140 E. R. 
413. 

Annotations : — Mentd. Pritchard v. Merchant’s & Trades- 
man’s Mutual Lifo-Assoo, Soc. (1858), 3 C. B. N. S. 622 ; 

Stuart V. Freeman, [1903] 1 K. B. 47. 

1324. Concealment by guarantor of change in 
position of party guaranteed.]— T., P. & D., three 
directors of a co., gave a joint guarantee to the 
bankers to secure the balance which might be 
due at the closing of the account, to the extent 
of £2,000. In Sept. " 1880, the co. went into 
voluntary liquidation, & immediately recom- 
menced business under the same directors, but 
as a new co., with the addition of the word 
“ manufacturing ” to their former title. The 
termination of the old co. was not disclosed to 
the bankers, who continued their business with 
the CO. without intermission, merely putting the 
addition to the name on the cheques & in their 
books. P. died in Dec. 1880. In Nov. 1881, the 
new CO. was wound up, when it was indebted to 
the bankers, who commenced an action upon the 
guarantee for tlie amount due to them : — Held : 
T. & D., by not having given notice to pltfs. upon 
the death of P. that they declined to be answer- 
able for any other amount than that which was 
due at P.’s death, & by their concealment of the 
fact that a new co. had been formed, & by the 
whole tenor of their conduct in carrying on the 


business as before, were estopped from denymg 
their liability under the guarantee, & were liable 
to the full amount thereby secured. — ^Ashby v. 
Day (1886), 54 L. T. 408 ; 34 W. R. 312 ; 2 
T. L. R. 260, C. A. 

See, generally t Guarantee. 

Of title or Interest while property dealt with by 
another .] — See Sub-sect. 3, H., post, 

E. Laches or Delay. 

{a) In General* 

See, generally. Equity, Vol. XX., pp. 524 et seq. 

1325. Question of fact.] — Laches is a question 
of fact in every case. — Williams v. Evans, [1911] 
P. 175 ; 80 L. J. P. 115 ; 105 L. T. 79 ; sub nom. 
Re Williams, Williams v. Evans, 27 T. L. R. 
506. 

1326. Necessity for knowledge.] — Fraud being 
established against a party, it is for him, if he 
allege laches in the other party, to show when the 
latter acquired a knowledge of the truth & prove 
that he knowingly forbore to assert his right. — 
Lindsay Petroleum Co. v. Hurd (1874), L. R. 6 
P. C. 221 ; 22 W. R. 492, P. C. 

AnnotatioTis : — Consd. Erlanger r. New Sombrero riioapbato 
Oo. (1878), 3 App. Cas. 1218 ; Re Taylor, Atkinson v. 
Lord (1900), 81 L. T. 812. Refd. Alloard v. Skinner 
(1887), 36 Ch. D. 145; Re Sharpe, Re Bennett, Masonic 
& General Life Assce. v. Sharpe, [1892] 1 Ch. 154 ; Aaron's 
Reefs V. Twiss, [1896] A. C. 273 ; Rochofoucanld v. 
Boustead, [1897] 1 Ch. 196; Lafrunas Nitrate Co. v. 
Lagunas Syndicate, [1899] 2 Ch. 392. Mentd. Panama 
& South Pacitic ’Telegraph Co. u. India Rubber, Gutta 
Percha & ’Telegraph Works Co. (1875), 10 Ch. App. 
620 ; Bagnall v. Carlton (1877), 6 Ch. D. 371 ; Phosphate 
Sewage Co. v. Hartmont (1877), 5 Ch. D. 394. 

1327. Action brought out of statutory 

period.] — Deft., in 1868, published a cataloj^ie of 
fruit trees, in which he copied some description 
of trees from works of pltf.’s. A copy of this 
edition was sent by deft, to pltf. in 1869, but the 
piracy was not discovered by the latter until 
1873, after publication of a second edition of the 
catalogue. The bill was filed in 1873 : — Held : 
pltf. had not acquiesced in the publication, & was 
entitled to an injunction, although the suit was 
not instituted within twelve months after the 
publication of the first edition. — Hogg v, Scott 
(1874), L. R. 18 Eq. 444 : 43 L. J. Ch. 705 ; 31 
L. T. 183 ; 22 W. R. 640. 

Annotations: — Reid. Smith v. Smith (1875), I;. R. 20 Eq. 
600 ; Northumberland v. Bowman (1887), 56 L. T. 773. 
Mentd. Grace v. Newman (1875), 44 L. J. Ch. 298 ; Mac- 
millan V. Cooper (1923), 93 L. J. P. C. 113. 

See, generally, Copyright, Vol. XIII., pp. 221, 
222, Nos. 598-602 ; Limitation op Actions. 

To whom available — Sureties under guarantee — 
Delay granted to principal.] — See Guarantee. 


has boon created in his own favour, 
hut of which ho has given no notice 
at the time of the sale, & in ignorance 
of which the purchaser has bid for the 
property & paid the full price. This 
principle applies, oven though the 
mortgage -deed has boon roglstorod. — 
Agarohand Gum an Chand v, Rakhma 
Hanmant (1888), I. L. R. 12 Bom. 
678.— IND. 

PART VI. SECT. 8, SUB-SECT. 3.— 
E. (a). 

f. To •whom available — Where posi- 
tion of party setting up estoppel not 
chang ^.] — The rule of law that an 
excessive rate of interest will be reduced 
to a reasonable rate in cases of the 
sale of reversionary interests as 
applicable to cases of mtges. of such 
interests, though the mere fact in 
Huch latter oases that the rate of 
interest is excessive would not enable 
the person who agreed to pay it to 
come to the ot. Ik, suooessfuUy ask 


to have the rate reduced : — Held : 
the delay in taking proceedings did 
not bar pltf., inasmuch as confirmation 
or acquiescence will not be presumed in 
cases where the roversior continues 
in the same situation under the same 
circumstances which Induced her to 
ontor into the oppressive contract. — 
Maloney v. Trustees, Executors & 
Agency Co., Ltd. (1898), 24 V. L. R. 
297.— AUS. 

g. Whether to one asserting 

abandonment of right by another .] — 
C. pre-omptipd certain Crown lands in 
British Columbia &, after doing some 
work on the property, died in 1900, 
unmarried & intestate, leaving heirs 
his mother & two brothers. The older 
brother, deft., completed the pre- 
emption duties & wrote his mother & 
brother, asking them for quit-claim 
deeds, in order to facilitate his obtain- 
ing a Crown gretnt. The mother com- 
plied with the request but the brother, 
pltf., refused, & on the strength of the 


mother’s quit-claim deed ho succeeded 
in obtaining tho Crown agent in his 
name in Dec. 1892. The mother died 
in 1900. In 1901 pltf. & deft, met, 
when, according to deft., ho offered 
to transfer to pltf. his half interest 
in tho property if ho would pay his 
share of the expense Incurred, which 
pltf. refused to do, & in this ho was 
corroborated by his wife & another 
witness. Pltf., on the other hand, 
denied this & said he offered to pay his 
share of the expense if he would make 
up his account. In an action for a 
declaration that pltf. was entitled to 
a half interest in the property, it was 
hold by the trial Judge that deft, 
took the foe from tho Crown as trustee 
for the heirs, but that pltf. had 
abandoned his interest, & he dismissed 
the action : — Held .* abandonment of a 
clear right cannot properly bo inferred 
except upon very convincing evidence, 
& the evidence in this ease foil far 
short of that, even giving tho tostirnony 
of deft., the greater credence, ec 
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Sect, 3 . — By representation: Suh^sect. 3, E. (a) 

(&) ^.1 


1328. Director inducing purcl^ase of shares 

by misrepresentation.] — In May, 1864, a prospectus 
was circulated proposing to form a co. described 
as a Finance Bank, & it stated eight objects, all 
more or less within the ordinary business of a 
banker. S. applied for fifty shai’es in it, & paid 
deposit. On June 1 the co. was registered, & 
fifty shares allotted to S., on which he paid a 
fui’ther sum. In Dec. the co. was being wound 
up, & simultaneously S., having discovered that 
the objects of the memorandum of assocn. greatly 
exceeded the objects of the prospectus, applied 
to the Ct. of Ch. to remove his name from the 
register. This was opposed by one of the directors 
whose name was to the prospectus & who signed 
the memorandum, on the ground that, after six 
months’ acquiescence, S. was estqpped from 
disputing his liability : — Held : the" objects of 
the memorandum went so far beyond the objects 
of the prospectus that S. was entitled to have 


his name removed, unless estopped by his own 
laches ; & that it was impossible for a director, 
by whose misrepresentations L. had been deceived 
into applying for shares, to set up any laches of 
S. as a reason why he should not be removed 
from the register. — Downes v. Ship (1808), 
L. K. 3 H. L. 343 ; 37 L. J. Oh. 042 ; 17 W. li. 
34 ; std) nom. Downes v. Ship, Re Scottish & 
Universal I^^nance Bank, Ltd., 19 L. T. 74, 
H. L. ; affg, S. 0. 8vh nom. Re Scottish Uni- 
versal Finance Bank, Ltd., Ship’s Case (1805), 
2 De G. J. & Sm. 544, L. JJ. 


Annotations : — Reid. Re Russian (Vyksoiuiski) Iron Works 
Co.. Stewart’s Case (1860), 1 Ch. App. 674. Mentd. Re 
Scottish & Universal Finance & Banking Assocn., Buck- 
ridge s Case (1865), 13 W. H. (J77 ; Re Russian (Vyksoun* 
sky) Ironworks Co., Webster’s Case (1806), L. K. 2 Eq. 

Bwlch-y-Plwm Load Mining Co. v, Baynes (1867), 
h* J!,xch. 324; Hallows r. Fernlo (1867), L. R. 3 

Eq. o20 ; Re Imperial Morcantilo Credit Assocn., Chap- 
man & Barker’s Case (1867). L. R, 3 Eq. 361 ; Kennedy 
V. Panama, etc. Mail Co. (1867), L. R. 2 Q. B. 680; 
Oakes v. lurquand & Harding, Peek v. Same, Re Ovorond, 

Overend, Gurney 

(1867), 1j \\. R. 628; Re Russian (V 5 ’k 8 ounsky) Iron 
Works Co., WhiUihouse's Case, etc. (1867), 16 W. R. 

Oriental Commercial Bank, Alabaster’s Case 
(1868), L. R. 7 Eq. 273 ; Ship r. Crosskill (1870), L. R. 

Banner v. Johnston (1871), L. R. 6 H. L. 
Jo/ ; Re 3Ietropolltan Cool Consmners’ Assocn., Karberg’s 
Case, [1892] 3 Ch. 1 ; Townsend v. Moore, [1905] I\ 66 ; 
Re Pacuya Rubber & Produce Co., Bums’ Appln., [1914] 
1 \>4 


1329. Application of doctrine — Dealings in shares 
of Joint-stock company.] — Where there is no clause 
in the deed of a joint-stock co., conferring on the 
directors a general power to forfeit shares, they 
have no inherent power to do so. Where directors 
assuming that they have power to do so, forfeit 
shares, & such shares are re-issued & sold, the 
origin^ shareholder, although he may not have 
executed the deed, & the directors have no such 
power, is not discharged from liability after the 
lapse of four years from the reissue & sale. 

The doctrine of acquiescence & lapse of time, 
does not apply to dealing with shares in a joint- 
stock co. — Re National Patent Steam Fuel 
Co., Barton’s Case (1859), 4 Drew. 635; 62 
E. U. 205 ; sub nom. Re National Steam Fuel 
Co., Ex p. Barton, 28 L. J. Ch. 637 ; 33 L. T. 
O. S. 73 ; 5 Jur. N. S. 306 ; 7 W. R. 369 ; 45 
E. K. 19 ; on appeal, sub nom. Re National 
Patent Steam Fuel Co., Barton’s Case, 4 
De G. & J. 4G, L. JJ. 

See, generally, Companies, Vol. IX., pp. 222, 
223. 

1330. Position of party setting up estoppel 

not changed.] — Continued silence on the part of 
a person whose signature upon a bill of exchange 
has been forged is not sufficient to preclude him 
from alleging tlie forgery, unless his conduct has 
prejudiced the position of the holder of the bill. 

A bill of exchange for £76 at two months, 
purporting to be accepted by A., & drawn & 
indorsed by B. & C., was discounted for A. by a 
Scottish Bank, no inquiries being made by the 
bank as to B. & C., whose signatures had been, 
in fact, forged by A. Tlie bill fell due on Apr. 10, 
1879, & notice of dishonour was afterwards sent 
to B. & C. On Apr. 14, before any reply to the 
notices of dishonour could have been received, A. 
brought to the agent of the bank a new bill 
drawn, accepted & indorsed in blank with the 
same names as the former one, aU the signatures 
haying been again written by A. The bill was 
ultimately filled in for £70 at three montiis, & A. 
paid £0 to the agent. The second bill fell due & 
was dishonoured on July 17. A notice tliat the 
bill was about to become due had been sent to B. 
three days previously, & on July 21 notice of 
dishonour was sent to him. After B. had received 
notice of dishonour of the first bill, he was told 
by A. that that bill had been paid. On receipt 


pltf. was not barred by laches, delay 
or acquiescence, — CooKr. Cook (1914). 
19 B. C. R. 311.— CAN. 

, — 7 - MorUjagor.l — The 

lacncs of a mtgor. ui taking no steps for 
Jnony years to enforce his alleged rights 
may allord evidence against the 
existence of those rights, but cannot 
^top hmi from asserting them, if 
they do exist, at any time within the 
period of sixty years allowed by 
Act XIV. of 1859, 8 . 1 , cl. 15.— 
•moGURNA'm Sahoo V. Shaii Mahomed 
Hossein (1875). 14 B. L. R. 386 ; 

IND^’ ^ ~ 

E. TVhen avuilahle — Whether as har 
71 of false repre8e7itation .] — 

UeM : deft, was not debarred by 
meboB from setting up tbe defence of 
false representation in the sale to him 

McMahon 

^ ® ^ 

^ •]— B. liaviug a hotel 

scheme under promotion, agreed to 
pmclmso an old building faora 11 
in order to prevent it falling into the 
h^ds of persons who might use It for 
thereby cause a nuisance 
Sc ruin Ws enterprise. R. by falsely 
representing that he had a serlout 


oflor for the pm'chase or lease of the 
property' for the purpose of a brewery. 
Induced B. to close on Ins agreement 
& take a deed of the property', the 
paj'ment of the price being deferred. 
On discovery of tbo falsity of these 
representations B. notified R. that ho 
repudiated the contract Sc invited him 
to bring an action to test its validity 
if he was unwilling to give a release 
& take back the property. The vendor 
delayed some time In taking action 
for tbe recovery of the price &, in 
the meantime, B. remained m possession 
& collected the rents : — Held : the 
purchaser had a right to have the 
contract rescinded on the ground of 
error, &, under the circumstances, 
the delay in bringing the action could 
not be imputed as laches of deft., 
nor waiver of his right to have the 
contract set aside. Sc deft.’s adminis- 
tration of the property in the mean- 
time could not bo construed as rati- 
Ucation of the contract. — B arnaud 
U lKUDEAU (1900), 31 a. C. R. 234.— 


TO. -- — — — ■ — .1 — Where a svib- 
scriber of a stock in an incorporated 
co. discovers that he was brought 
about to buy the shares by false 
representation, & that he suffers a 


prejudice thereby, he caimot, however, 
refuse to pay the price he contracted 
for if he has kept silence for over a 
year, although he received numerous 
demands of pay'ment from a third 
party In good faith to whom the rights 
of the CO. have been transferred with 
bis consent. His waiver Sc laches 
estopped him from raising the question 
of fraud in the original contract. — 
Montreal Trust Co. t*. Robert 
(1917), Q. R. 52 S. C. 73 ; 36 D. L. K. 
616.— CAN. 

n. Must amount to abandonment.] 
— l^taches & acquiescence, where a 
pltf. has an interest must amount to 
abandonment, before he can bo de- 
prived of his original rights. — Atkin- 
son V. Slack (1876), 2 V. L. R. 128. — 
A US. 

o. Must ainounl to acquiescence .] — 
Mere delay in enforcing a legal right 
which does not amount to an acqui- 
escence barring that right will not 
disentitle a pltf. to an injunction 
In aid of his legal right when established. 
— Boom V. Eaole (1884), 2 N. Z. L. R. 
294 ; affg. 2 K. Z. L. R. 166.— N.Z. 

p. No defence against Crovm.] — The 
plea of laches is no defonoe as against 
the Crown. In order that a patent 
may be set aside it is not necessary to 
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of notice of dishonour of the second bill he com- 
municated with his solr., & on July 29 he for the 
first time informed the agent of the bank that his 
signatures to the bills had been forged : — Held : 
since the position of the bank had not been 
altered during the interval, B.’s delay in giving 
information to the bank did not estop him from 
pleading that his signatures had been forged. — 
M*Kenzie V, British Linen Co. (1881), 6 App. 
Gas. 82 ; 44 L. T. 431 ; 29 W. R. 477, H. L. 
Annotations : — Distd. Ogilvio V. West Australian Mortgage 
& Agency Corpn., [18^6] A. C. 257. Refd. Colonial Bank 
V. Cady, London Cliartei'ed Bank of Australia v. Same 
(1890), 63 L. T. 27 ; Ewing v. Dominion Bank, [1904] 
A. C. 806. Mentd. Mackio v. Horbortson (1884), 9 App. 
Cas. 303. 

1331. Knowledge of agent.] — Wliere 

the findings of a jury were that certain entries 
debited by the bank to their customer were in 
respect of cheques forged by one of its servants, 
that the customer was first informed thereof by 
the accredited agent of the bank who requested 
his silence, & that the customer in complying with 
that request acted honestly & with a view to what 
he believed to be the bank’s interest : — Held : the 
silence of the customer was not a legal wrong to 
the bank, & he was not estopped from relying 
on the forgery. — Ooilvie v. West Australian 
Mortgage & Agency Corpn., [1896] A. C. 257 ; 
65 L. J. P. C. 46 ; 74 L. T. 201 ; 12 T. L. R. 281, 
r. C. 

Delay amounting to waiver.] — See Sub-sect. 3, 
I., post. 

Delay amounting to election.] — See No. 1380, 
post. 

(b) Particular Instances. 
i. Period of Delay. 

1332. One month.] — Pltf. sold forty shares in a 
joint-stock co., through his brokers. After passing 
through various hands, the shares were bought 
for deft, by his own brokers. On the “ name- 
day,” Mar. 27, when deft.’s name was ‘‘ passed ” 
to pltf.’s brokers, a call was made, unknown to 
deft. Tills call was formally notified to deft, on 
Apr. 7. On May 11 the co. stopped payment, 
deft, having taken no steps to repudiate his 
bargain ; — Held : deft, could not, after remaining 
silent from Apr. 7 to May 11, claim exeinption 
from his contract on account of the depreciation 
which, unknown to him, the shares had received 
from the call made when the purchase was con- 
cluded. — Hawkins v. Maltby (1869), 4 Ch. App. 
200 ; 38 L. J. Ch. 313 ; 20 L. T. 335 ; 17 W. R. 
557, L. C. 

Annotations: — Mentd. Davis v. Haycock (1869), L. R. 4 
Exch. 373 ; Rc International Contract Co., Hughes’ 
Claim (1872), L. R. 13 Eq. 623. 

1333. Two months.] — Insurance on a cargo of 
wine, to be discharged partly at B., partly at D. 
& partly at L. The vessel which conveyed the 
cargo being wrecked near B., & three-fourths of 
the cargo being either lost or so impregnated 
with salt water as to render it imprudent to 
delay the sale till the ports of D. or L. could be 
reached, the assured, on Dec. 23, the day they 
heard of the loss, gave notice of abandonment ; &, 
on Dec. 27, called a meeting of underwriters, 
which three underwriters attended, & ordered the 


assured to do the best for all parties. On Dec. 28, 

& not before, some of the underwriters interfered, 
forbidding a sale of the damaged wines about to 
take place at B., & rejectu^ the abandonment : 
Held : the underwriters, not having stirred for 
more than two months after notice of the abandon- 
ment, must be taken to have acquiesced 
Hudson v. Harrison (1821), 3 Brod. & Bing. 
97 ; 6 Moore, C. P. 288 ; 129 B. R. 1219. 

Annotations : — Distd. Shophord v. Henderson (1881), 7 
App. Cas. 49. Refd. Provincial Insoe. of Canada v, 
Loduc (1874), L. It. 0 P. C. 224. 

1334. Four months.] — A merchant in Cuba 
sold part of a cargo shipped by him to B., & C., 
who was A.’s correspondent in England, ^ being 
informed thereof by B., made no claim until four 
months afterwards, when he insisted on a para- 
mount right over B. to the cargo : — -Held : even 
assuming he had originally such right, his conduct 
had been such that a ct. of equity would not 
allow liim to enforce it against B. — Zulu eta v. 
Tyrie (1851), 15 Boav. 577 ; 51 E. R. 662. 

1335. .] — A railway co. having taken for 

the purposes of their railway certain lands on 
the north of C. street belonging to a corpn., & 
having constructed their railway in an open 
cutting, afterwards covered over the top of the 
cutting so as to restore the surface of the lands, 
&; entered into an agreement to let part of this 
surface on a building lease. It was provided by 
their Act that the railway co. should not take 
any lands belonging to the corpn. without their 
consent in writing, & this provision was not 
complied with in taking the lands on the north 
of 0. street. Subsequently an agreement was, 
in July, 1869, made between the corpn. & the 
railway co., whereby it was provided that the 
corpn. should take immediate possession of all 
the land on the north side of C. street not used 
for the railway, except a small piece of land 
immediately adjoining the railways in C. street, 
&; which the co. had agreed to let, together with 
the whole of the land over their railway for 
building purposes, but that in^ the lease of such 
land the railway co. should insert a covenant 
that the premises should not be used for the sale 
of meat or poultry. At tlie date of this agree- 
ment the co. had let part of the excepted land to 
K., & afterwards they let another part of it, to 
which they thought the restrictive covenant did 
not apply, to S., who immediately began to 
build butchers’ shops on it. This fact was known 
in Sept, to the corpn., who however took no steps 
to interfere with the building till the following 

. — Held : the corpn. had by laches & ac- 
quiescence lost the right of enforcing the restrictive 
covenant in respect of the shops build by S. upon 
the land. — London Corpn. v. Sandon, Same v. 
Metropolitan Ry. Co., Metropolitan Ry. Co. 
V. London Corpn. (1872), 26 L. T. 86, L. JJ. 

1336. Seven or eight months.] — Deft, bought 
the lease of a house with a road leading through 
it under an archway. The adjoining land was 
laid out for building so as entirely to surround a 
central plot, intended to be used as mews, with 
houses, leaving the road under the archway the 
only means of access i but the building was then 


show that some person Is entitled to 
the land. It le sufficient that there 
existed olalros or material facts, which, 
if present to the mind of the Crown, 
would have influenced it in dealing 
with the land 

It is not an answer to a charge of 
improvidence Sc mistake, that the 
Crown hod in Its possession documents 
which disclosed the claims or material 


,8, if these are shown not to have 
a present to the mind of the omciai 
in granting the patent.— A. -G. v. 
rsECA (1888), 5 Man. L. 11. 173; 


f M ^ 




PART VI. SECT. 3. SUB-SECT, 3. — 
E. (b) i. 

q. Thirty -seven (toys .] -7 A person 
sola a horse to another, & after keeping 


in ten days, sold it to another, who 
kept it twenty-seven days & then 
returned it as unsound, whereupon 
the first buyer proposed to return it 
to the original seller : — Held : In 
respect of mora he was not entitled 
to do so. — B bnnooh V. M'Kail (1820), 
20 Foe. Coll. 89.— SCOT. 

r. Three months.] — Three months 
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Sect. 3 . — By repre sentation : Sub-sect. B. (b) i. ] 

so little advanced that the plot could still be 
approached in other ways. The lease contained 
covenants by the lessee to complete the house 
according to a specified plan, which comprised 
the adjoining land & buildings ; but deft, declared 
that he had never seen the plan. No right of 
way was reserved in the lease or in the assignment 
to deft., but both contained maps in which the 
site of the arch was described as a gateway. 
Deft, did nothing for seven or eight months, & 
then blocked up the archway : — Held : he could 
not dispute the right of way. — Davies v. Sear 
(1869), L. B. 7 Eq. 427 ; 38 I.. J. Ch. 545 ; 20 
L. T. 56 ; 17 W. B. 390. 

Annotations: — Mentd. Alien r. Seckhara (1879), 11 Ch. D. 

790 ; Whooldon v. Burrows (1879), 12 Ch. D. 31. 

1337. Nine months.] — Pltf. disputed an award 
of valuers for the price of growing crops, on the 
ground that it was made upon a wrong principle. 
On settlement he took the sum awarded, & signed 
a receipt for it, writing the words “ under protest ” 
at the top. He afterwards waited nine months, 
& then filed his bill : — Held : he was precluded 
by delay, & what amoimted to acquiescence from 
disputing the valuation. — Parrott v. Sheulard 
(1868), 10 W. B. 928. 

1338. Some months.] — A railway co. had 
deviated from their Une & encroached upon 
grounds belonging to an individual contrary to 
an Act of Parliament ; whereupon the co., in 
Sept. 1847, empanelled a jury who assessed the 
land which had been so taken at a sum which the 
owner refiLsed to accept. Pltf. in Nov, following, 
entered into a contract for the purchase of the 
same property upon which the deviation had 
been made, for a sura greater than what had been 
assessed by the jiuy, the co. in the meantime 
continuing their works & embankments. Upon 
pltf. applying for an injunction to restrain the co. 
from pioceeding in their buildings, etc., it having 
appeared that he was the attorney to the former 
owner of the land, & had advised him to refuse 
the offer made by the co., & who therefore knew 
distinctly that the co. intended to proceed, but 
had nevertheless neglected to file his bill imtil 
some months afterwards : — Held : he had, by his 
delay, shown such acquiescence in the alleged 
trespass as not to be entitled to the interference 
of the ct. — Hopkins v. Great Northern By. 
Co. (1848), 11 L. T. O. S. 306. 

1330. One year.] — Testator died in 1842, having 
by his will devised the residue of his real estate 
to trustees, upon trust for Y. The trustees, on 
the death of testator, through an alleged mistake 
on their part as to the rights of Y., allowed X. to 
receive the rents of a portion of the residuary 
estate. X. died in 1850, leaving an only child, 
an infant. Tlie trustees, on the death of X., 
received the rents of the residuary estate pre- 
viously received by him. In 1863 Y. first heard 
that the rents of the portion of the residuary 
estate so received by X. had been wrongfully 
received by him. In Aug. 1863, the only child 
of X. attained the age of 21 years. In Feb. 
1864, Y. filed a bill against the trustees of testator’s 
child of X. for a declaration as to the 
rights of the parties, for an account, &> for other , 
relief. Upon the questions whether Beal Property 1 


. Limitation Act, 1833 (c. 27), was a bar to the 
suit & whether pltf. could be said to have ac- 
quiesced in the title of X, : — Held: pltf.’s suit was 
not barred by either the statute or his ac- 
quiescence. — L ister v. Pickford (1865), 34 Beav. 
676 ; 6 New Bep. 243 ; 34 L. J. Ch. 582 ; 12 
L. T. 687 ; 11 Jur. N. S. 649 ; 13 W. B. 827 ; 

65 E. B. 757. 

Annotations .— Refd. East Stonehoujae U. C. v. Willoughby, 

11902] 2 K. B. 318. Mentd. Cuthbert v. llobinson (1882), 

51 L. J. Ch. 238 ; Churchor v. Martin (1889), 42 Ch. D. 

312. 

1340. Fourteen months.] — A delay of fourteen 
months by a pltf. in taking steps to prevent the 
continuance of a breach of a restrictive covenant 
will not amount to such acquiescence as to dis- 
entitle liim to an injunction. 

There was no acquiescence barring the action, 
for D. [pltf.] had never stood by so as to have 
assented to what was done (Kbkewich, J.). — 
Northumberland (Duke) v. Bowman (1887), 

66 L. T. 773 ; 3 T. L. B. 606. 

1341. One year & a half.] — In May, 1843, A. & 
B. agreed by parol to become jointly interested 
in certain lands for the purpose of a building 
speculation. The lease of the lands was taken 
in B.’s name, & A. &• B. continued in joint occupa- 
tion of the lands till July, 1843, when B. assumed 
exclusive possession & ejected A. From July, 
1843, B., at his sole labour &. expense, carried on 
operations upon the land by preparing it for 
building pu^oses & erecting houses thereon, A. 
never asserting any title thereto until Jan. 1845, 
when he claimed an equal interest with B. Upon 
B. repudiating A.’s title, a bill was filed by A. 
for specific performance of the parol agreement : — 
Held : assuming A.’s title to have been good 
originally, he had debarred himself from asserting 
that title by making no claim for eighteen months 
after his exclusion, during all which time he had 
permitted B. to carry on the undertaking at his 
own cost & risk. — Cowell v. Watts (1850), 2 
H. & Tw, 224 ; 47 E. B. 1665 ; sub nom. Cowell 
V. Watts, Watts v. Coweli., 19 L. J. Ch. 455, 
L. C. 

1342. Two years & a half.] — L aird v. Birken- 
head By. Co., No. 1457, post. 

1343. Four years.] — In Sept. 1839, a poor rate 
was made for the township of T., against which 
an appeal was entered at the Jan. sessions, 1840, 
& respited on the terms that a new valuation 
should be made, & that in the meantime the 
payments should be made according to the last 
effective rate, & the balance either for or against 
applts. be afterwards paid by, or allowed to 
them. These terms were agreed to by applts. 
& S., the assistant overseer, &; the appeal was 
respited from time to time till the Michaelmas 
sessions, 1843, when the new valuation was 
completed, & the rate reduced. Pending this 
appeal the assistant overseer died, & a new rate 
was made in May, 1840, in which applts. were 
rated as in the rate appealed against, & on their 
refusal to pay were summoned before the petty 
sessions, who made an order that they should 
pay according to the agreement, that is, according 
to the last effective rate. They paid the amount 
ordered on that rate, & the like amount on four 
other rates, made between that time & Michaelmas, 
1843. In Apr. 1844, they were summoned by 


before the filing of a bill rospectinK 
a partnership, accoxmts had been 
furnished in which interest & com* 
ml^on were charged, & none of the 
tmrtners had before suit suggested 
their objections to those charges : — ■ 
Held : they were not precluded by this 


delay from objectii^ thereto in the 
suit. — J ardine V. Hope (1872), 19 
Gr. 76.— CAN. 

». Six moni7lS.^ — A buyer Is 
bound to use diligenoe In availing 
himself of the remedies he has against 


the seller as warrantor of the quality 
of the thing sold ; more partioularly 
when he has to show that ne was not 
himself to blame in respect of its not 
sultlDg the purpose for which It was 
bought. Hence a builder of a bridge 
who buys cement which he finds 
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the overseers to pay in full, & the justices at 
special sessions were applied to for, & refused 
distress-warrants to compel such payment. On 
an application for a mandamus to the justices for 
this pimpose ; — Held : after so long a time the 
township must be taken to have acquiesced in the 
agreement made by 8. — R. v. Royds (1844), 1 
New Sess. Cas. 466 ; 4 L. T. O. S. 193 ; 9 J. P. 
118. 

1344. ,] — -R. & Co. brought an action 

against S. & A. in respect of the use of the words 
“ Camel-hair ’’ in connection with belting. Pltfs. 
had first known of these acts of defts. in Apr. 
1898, before the actions but, after inquiries into 
their position, had taken no steps against them : — 
Held : there had been no such acquiescence on 
the part of pltfs. as to debar them from suing for 
an mjunction, but it debarred them from re- 
covering damages for the past. — R eddaway (F.) 
& Co., Ltd. v. Stevenson (Robert) & Brother, 
Ltd. &; Stevenson (1902), 20 R. P. C. 276. 

1345. .] — Pltf. & deft, were owners in fee 

of two houses, situate in one block, forming part 
of a propeHy which was laid out as a building 
estate in 1877, & sold with restrictive covenants 
as to the user of the houses as shops. Deft, had 
purchased his house in 1879, with full notice of 
the existence of the restrictive covenant, from a 
previous purchaser whose deed of conveyance 
contained the covenant ; but in the deed of 
conveyance to deft, no mention was made of the 
existence of any such covenants. Deft, imme- 
diately after his purchase commenced to sell & 
had ever since sold, beer on his house under an 
off licence. Pltf., who had purchased his house 
in 1878, also with fuU notice of the covenants, & 
which house was only four doors off deft.’s, was 
aware of the fact of deft.’s so trading, &> he had 
for nine months or a year bought beer himself at 
deft.’s house. In Mar. 1882, pltf. brought this 
action, claiming an injunction to restrain deft, 
from using his house as a beer-shop in breach of 
the contract. The character of the property had 
completely changed since 1877, several houses 
situate in the block in which pltf.’s & deft.’s 
houses stood, having been for a considerable 
time, & still being, used as shops & places of 
business : — Held : pltf. had been guilty of such an 
amount of acquiescence as made it inequitable in 
him to enforce the covenant. — Sayers v. Colx,yer 
(1884), 28 Ch. D. 103 ; 54 L. J. Ch. 1 ; 51 L. T. 
723 ; 49 J. P. 244 ; 33 W. R. 91 ; 1 T. L. R. 45, 
C. A. 

AnnoUitions : — Distd. Northumberland v. Bowman (1887), 
/iG L. T. 773. Consd. Knigrht v. Simmonds, [189C] 2 Ch. 
294 ; Osborne v. Bradley, [1903] 2 Ch. 446. Refd. 
Alexander v. Mansions Proprietary (1900), 16 T. L. R. 
431. Mentd. Dreyfus v. Peruvian Guano Co. (1889), 42 
Ch. D. 66 ; Goddard v. Mid. Ry. (1891), 8 T. L. R. 126 ; 
Meredith v. Wilson (1893), 69 L. T. 336 ; Yates r, Kyffln- 
Taylor & Wark, [1899] W. N. 141 ; Cowpor v, Laidler, 
[1903] 2 Ch. 337 ; Re R., [1906] 1 C^h. 730 ; ElUston v. 
Reachor (1908), 77 L. J. Ch. 617 ; Pulloyno v, Frtmco 
(No. 1) (1912), 57 Sol. Jo. 173 ; Sobey v. Sainsbury, 
[1913] 2 Ch. 513 : AiUanoe Economic Investment Co. 
V. Borton (1923), 92 L. J. K. B. 750 ; Siack v. Leeds 
Industrial tJo-op. Soc., [1923] 1 Oh. 431 ; Leeds Industrial 
Co-op. Soc. r. Slack (1924), 40 T. L. R. 745. 

1346. Five years.] — A. by will gave to his wife 
a life interest in real estate, with remainders over ; 


& also a specific bequest of personalty. After 
the death of testator in 1834, the residuary 
personal estate being deficient, the oicors., with 
the privity of the wife, who was also an extrix,, 
applied the proceeds of the specific bequest in 
discharge of a mtge. upon the real estate, & the 
mtge. term weis assigned to a trustee to attend 
the inheritance. In 1839 the wife filed her bill, 
claiming a lien upon the real estate for the pro- 
ceeds of the specific bequest so applied in discharge 
of the mtge. ; — Held : the^ bill not alleging 
ignorance or misrepresentation, she was not 
entitled to be relieved from her voluntary act. — 
Toplis V. Vonder Heyde (1840), 4 Y. & 0. Ex. 
173 ‘f 9 L. J. Ex. Eq. 27. 

1347. .]— Pltf., in 1868, at the age of 27 

became an associate of a sisterhood upon the 
introduction of N., her spiritual director. She 
was afterwards a postulant, then a novice, & then 
a professed sister, & so continued until 1879, when 
she left. During her stay she made various gifts 
of property to a large amount to deft., the lady 
superior of the sisterhood for the purposes of the 
sisterhood, all of which gifts had been expended 
except two sums of railway stock, which remained 
in deft.’s name. The rules of the sisterhood 
enjoined implicit obedience, & forbade members 
from taking advice of extems without the superior’s 
leave. Pltf. did not claim a return of her property 
until 1884, & the action was commenced in 1885 : — 
Held : the conduct of pltf. in delaying to make 
the claim from 1879 to 1884, whether amounting 
in law to acquiescence or laches, or to an election 
not to avoid a voidable transaction, or to a 
ratification or confirmation of her gifts, dis- 
entitled her to recover the stock, although still 
standing in the name of deft. & unapplied. — 
Allcard r. Skinner (1887), 36 Ch. D. 145; 56 

L. J. Ch. 1052 ; 57 L. T. 61 ; 36 W. R. 251 ; 3 
T. L. R. 751, C. A. 

Annotations : — Refd. Halo v. Sheldrake (1889), 60 L. T. 

292. Mentd. Tyars r. Aisop (1889), 61 L. T. 8 : Morley 

v. Loughaan, [1893] 1 Ch. 736 ; Powell r. rowell, [1900] 

1 Ch. 243 ; Wilton r. Osborn, [1901] 2 K. B. 110 ; Howes 

17. Bishop, [1909] 2 K. B. 390. 

1348. Six years.] — In 1889 a trustee, with the 
approval of his committee of inspection, sold 
part of a bkpt.’s estate to S. The s^e was at an 
undervalue to the knowledge of all parties con- 
cerned. A creditor of the bkpt. became aware of 
the transaction in Mar. 1891, but took no steps 
to impugn it until Feb. 1897 : — Held : the 
creditor’s right to relief against S. was not barred 
by laches & acquiescence. — Re Gallard, Ex p. 
Gallard, [1897] 2 Q. B. 8 ; 66 L. J. Q. B. 484 ; 
76 L. T. 327 ; 13 T. L. R. 316 ; 4 Mans. 52 ; sub 
nom. Re Gallard, Ex p. Gallard v. Stretton’s 
Executors, 45 W. R. 556 ; 41 Sol. Jo. 407. 

1349. Eight years.] — M., a solr. acting for pltf. 
in a suit, entered, without consulting his client, 
into an agreement for compromise, whereby deft, 
was to pay a sum of money to pltf., which was to 
be handed to M. in satisfaction of his bills of 
costs, with compound interest ; & the conduct 
of the suit was to be given up to another solr. 

M. prevailed on his client, pltf., to execute a deed 
carrying into effect this compromise. In the 


unfit for bis work & allows six months 
to lapse thereafter, is estopped from 
claiming damages from the seller, 
when It can no longer be asoertained 
whether he had mixed it properly, 
or whether he had not allowed It 
to deteriorate through exposure to 
moisture. — Trudkau t?. Lapxrur & 
McNally (1907), Q. R. 32 8. C. 223.— 
CAN. 


1346 1. Five years.) — A person 


aggrieved by an entry in the Register 
of Trade-Marks is not excluded by 
the lapse of five years from the date 
of the entry from prasonting a petition 
for rectification of the register. — 
HBRBBRT 17. COWIE BnOTUEKS & Co. 
(1897), 24 R. (Ct. of Sesa.) 361; 34 
Sc. L. R. 280 ; 4 S. L. T. 243.— SCOT. 

1349 i. Eight years.) — Pltf . applied to 
defts. for insurance at a fixed annual 
premium for life, but tbe policy sent 


to him contained a provision that the 
premium might be increased. Pltf. 
did not read the policy, & pursuant 
to notices from defts., paid them seven 
annual premiums at the original rate. 
In the eighth year defts. demanded a 
larger premium ; — Held : the policy, 
not being in accordance with the 
appUoation, was a mere counter 
proposal, X there was no contract ; 
pltf. was imder no obligation to read 
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following year pltf. obtained independent pro- 
fessional advice, on the subject of the compromise, 
but remained on friendly terms with M., & had 
divers negotiations & dealings with him in 
relation to the deed of compromise, but did not 
attempt to set it aside till eight years afterwards, 
when she filed a bill for that purpose : — Held : 
neither the agreement for compromise nor the 
deed carrying it into effect, was originally binding 
upon pltf. ; but she had precluded herself, by her 
conduct, & the lapse of time, from now setting 
the transaction aside. — Lyddon v. Moss (1859), 
4 De G. & J. 104 ; 33 L. T. O. S. 170 ; 5 Jur. N. S. 
637 ; 7 W. R. 433 ; 45 E. R. 41, L. J J. 

Annotations: — Montd. Ward v. Sharp (1884), 53 L. J. Ch. 
313 ; Re Haslam & ffier-Evans, [1902] 1 Ch. 765. 

1350. Nine years.] — A debtor with the know- 
ledge of his creditor, made a voluntary settlement 
of a portion of his estate. The creditor became 
the exor. of the debtor, whom he survived nine 
years, & during that time he took no steps to 
dispute the validity of the settlement : — Held : 
the exors. of the creditor were not entitled to set 
aside the settlement as fraudulent. — O lliver v. 
King (1856), 8 De G. M. & G. 110 ; 25 L. .1. Ch. 
427 ; 27 L. T. O. S. 29 ; 2 Jur. N. S. 312 ; 4 
W. R. 382 ; 44 E. R. 331, L. JJ. 

1351. Ten years.] — Although a gift by a 
daughter to her father would have been set aside 
if a suit had been instituted shortly afterwards, a 
course of dealing for more than ten years, showing 
a deliberate intention on the part of the daughter 
not to disturb the transaction & acquiesced in by 
the husband, was held to preclude the husband 
after his wife’s death from impeaching the trans- 
action. — Wright v. Vanderplank (1856), 8 
De G. M. & G. 133 ; 25 L. J. Ch. 753 ; 27 L. T, 
O. S. 91 ; 2 Jur. N. S. 599 ; 4 W, R. 410 ; 44 
E. R. 340, L. JJ. 

Annotations: — Ck)ii8d. Tumor v. ColliuB (1871), 7 Ch. App. 
329. Folld. Allcard i’. JSklnuer (1887), 36 Ch. D. 145. 
Refd. Kempson v. Ashbee (1874), 39 J. P. 164 ; Mitchell 
V. Homlray (1881), 8 Q. B. D. 587 ; Re Maddever, Three 
Towns Banking Co. v. Maddever (1883), 31 W. II. 720. 
Mentd. Tyars v. Alsop (1889), 61 L. T. 8 ; De Witie r. 
Addison (1899), 80 L. T. 207 ; Powell v. Powell, [1900] 

1 Ch. 243 ; London & Westminster Loan & Discount Co. , 
V. Bilton (1911), 27 T. L. R. 184. I 


1352. Eleven years.] — In 1792 J. purchased an 
estate at a sale by auction, but died without 
having completed the contract. By his w^ he 
gave ^1 his real & personal estate to A., his widow, 
who shortly afterwards married S. I3y deed of 
1793 reciting the contract by J., his death, his 
will & A.’s marriage with S., who thereupon 
became entitled to the beneficial interest in the 
purchase, the estate was conveyed to S. & N. 
jointly, in fee, in trust as to the estate of N. for S. 
By deed of 1817 reciting that by certain good 
assurances in the law & the premises stood 
limited to the use of S. ifc N. as to the estate of 
N. in trust for S. the ijroperty was conveyed by 
S. & N. to 0., a purchaser for value. 

A. died in 1825. Her heiress-at-law attained 
21 in 1825, &; five months afterwards married. 
S. died in 1835. The bill was filed in 1836 : — 
Held : there was no laches or acquiescence which 
would bar pltf.’s claim, or which would justify 
the ct. in raising any presumption in the doft.’s 
favour upon the recitals contained in the deed 
of 1817. — Neesom V. Clarkson (1842), 2 Hare, 
163 ; 12 L. J. Ch. 99 ; 6 Jur. 1055 ; 67 E. R. 68. 

Annotation : — Mentd. Parkinson v. Hanbury (1867), L. R. 

2 H. L. 

1353. Twelve years.] — A delay of twelve years 
in making the complaint does not amount to 
acquiescence, or to an abandonment of pltf.’s 
rights. — Hartlepool Gas &; Water Co. v. West 
Hartlepool Harbour & Ry. Co. (1865), 12 
L. T. 366. 

1354. Thirteen years.] — Certain persons in 
Sydney, New South Wales, built a church & 
formed themselves into a congregation under the 
pastoral care of L., a Presbyterian clergyman 
ordained in Scotland. They drew up rules 
whereby they followed the doctrines & mode of 
worship of the Established Church of Scotland. 
When several similar congregations arose, the 
various ministers formed themselves into a synod 
after the manner of the church in Scotland. D. 
having disagreed with the other ministers, re- 
nounced all connection with them, & afterwards 
the synod professed to cite him before them & 
deposed him, & then applied to a ct. of equity to 
order possession to be delivered up of the church, 

the work. In May, 1878, after the 
work had been commenced. A., partly 
by moans of the concession, obtained 
for his own behoof from the T. Co., 
which then carried on the business of 
supplying P. & other porta with water 
by means of steam vessels, a lease 
of their business & plant. A. after- 
words stopped the work of the joint 
adventure, & along with B. carried 
on the new biisincss till the town 
of P. was destroyed by bombardment 
in 1879. C. was informed of these 
proceedings, but did not interfere. 
C. became bkpt. In 1885, & In 1887 
his trustee assigned his interest in the 
joint adventure to D. In an action 
of accounting raised by D. in 1887 
against A., the pursuer claimed profits 
made from the T. lease as falling to 
the joint adventure : — Held : although 
C. would, if he had made his claim 
within a reasonable time, have been 
entitled to share in the profits made 
under the T. contract in respect that 
it covered the same ground as the 
joint adventure, & had been obtained 
by means of the concession, his claim 
was extinguished by his delay in 
assertingit. — Stewart v. North (1893), 
20 R. (Ct. of Sess.) 260.— SCOT. 

1863 I. Twelve years.] — Senible : an 
Infant cannot disaffirm his deed after 
the lapse of twelve years. — G ebsh 
V. Taylor (1879), 3 N. Z. L. R. C. A. 
265.— N.Z. 


the policy, which he was entitled to 
assume, in the absence of anything 
done by the co. to call his attention 
to the provision in question, to be in 
accordance with the application ; ho 
was therefore not barred by acquies- 
oenoe or delay, & he was entitled to 
repayment of the premlxims with 
interest. — Mowat v. Provident Sav- 
ings Life Assurance Society (1900), 
27 A. R. 675; revsd. 32 S. C. R. 147.— 
CAN. 


1349 ii. 


-.] — Circumstances in 


which a party was not entitled to 
insist for reparation for alleged pro- 
fessional nogiigcnce on the part of his 
agent, he having been aware of the 
alleged neglect & its consequences 
for eight years, without iutimating 
any intention of making the agent 
liable.— Hunter v. Fleming (1829), 
8 Sh. (Ct. of Sess.) 234 ; 5 Fac. Coll. 
206. — SCOT. 

1350 i. Nine years .] — In ejectment 
deft, set up an equitable defence, that 
be had been Induced to work & serve 
pltf. & mauage his allairs for many 
years, by pltf.’s representations, 
promise, & agreement to give him the 
land & the immefllate possession 
thereof, as a reward therefor ; that 
deft, was put into possession accord- 
ingly, & worked the land & made im- 

J )rovement8, etc. ; that subsequently, 
n furtherance of such representations, 


etc., & in consideration of such work 
& services, pltf. signed a written 
agreement to give deft, the land, 
thereby confirming him in possession ; 
& deft, thereafter made improvements 
Sc was assessed Sc paid the taxes ; 
that deft, had paid the fuU considera- 
tion & performed all conditions to 
entitle him to hold possession of the 
land & to all pltf.’s rights therein. 
At the trial the equitable defence was 

E roved, the agreement mentioned 
aving been signed in 1865 : but it 
was urged that because deft, being 
out of possession, had in 1874 pro- 
cured one E., pltf.’s tenant, to give 
him possession, informing him of his 
claim Sc had paid pltf. 870 rent due 
by E., he was estopped from denying 

E ltf.’s title ; & further, that deft., 

aving been out of posse^on for nine 
years, was estopped by his laches ; — 
Held : neither the manner in which 
he obtained possession, nor his laches, 
could defeat his right to specific 

E erformance of the agreement, which 
ad been fully executed on his part. — 
Westoate V. Westgate (1877), 28 
C. P. 283.— CAN. 

1360 il. .]— In Sept. 1876, A. 

obtained a concession from the Muni- 
cipal Coxmcll of P. for supplying that 
town with water by pipes from the 
Interior of the country, in Oct. 1877. 
A. entered into a contract of joint 
adventure with B. & C. to carry out 
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to restrain L. & his coiigi*egation from using it. 
The synod sued on their own behalf & on behalf 
of the congregation, but the congregation declinc^d 
to join in the suit : — Held : pltfs. had no title to 
sue, & even if they had they were barred by 
acquiescence for thirteen years from following out 
their sentence. — L ano r. PtXRVES (1802), 15 

Moo. P. C. (j. 389 ; 5 I*. T. 809 ; 8 Jur. N. 8. 523 ; 

10 W. R. 408 ; 15 E. R. 511, P. V. 

1355 . Fifteen years.] — N oiitii v. Ansell, No. 
805, ante. 

1356 . Seventeen years.] — Selsi;:y v. Rhoades, 
No. 1295, ante. 

1357 . Nineteen years.] — A. in India, on his own 
1‘esponsibility, invested money belonging to lus 
bi'other B. in England in indigo which lie con- 
signed to B. he recommended him, in considera- 
tion of his (A.) not charging commission, to settle 
£1,000 on each of his two sisters, which he sug- 
gested should be invested in spelter A consigned 
to him for sale. B. acceded to this, & A. sold the 
spelter & remitted the proceeds, nearly £1,000, to 
B. on account of his sisters. B. retained the 
money & gave his promissory notes to his sisters 
for the amount. In 1811 sisters voluntarily 
surrendered to their brother his promissory notes 
for money owing to thcTn, but under such circum- 
stances that the transaction could not be sus- 
tained if complained of in due tinne One sister 
died in 1852 He the other in 1857 & the brother 
died in 1800. In the following year a bill was 
liled by tlie lepresentative of the sisters to set 
asidi' the transaction .•'—//c/d .* pltf. wholly failed, 
this being an attempt tD rip u]) a transaction 
nineteen years old, when all tlx^ actors in it were 
d(^ad A. whhdi transaction they all understood at. 
the time.- -Mackintosh v. .Sthaut (1801), 3(5 
Beav. 21 ; 55 E. R. 1003. 

1358 . Twenty-three years.] — An acquiescence of 
twenty-three years, with a knowledge of the will, 
is a good bar to a clahn by a residuary legatee 
against an exor. for an account, on the ground of 
neglect or misfea.sance, & that independently of 
Real Property Limitation Act, 1833 (c. 27). — 
PoKTLOCK V. Gaudneh (1812), 1 llaie, 591 ; 11 
J.. J. Oh. 313 ; 0 Jur. 795 ; 00 E. R. Il<i8. 

1359 . Thirty-seven years.] — T., a meichant j 
partnership with A., died in 1790, unmarried k, 
intestate, possesst'd of least*hold ])roperty, k 
heaving his sisters S. A D. his sole next of kin. 
Soon after his death, the partnership was, on 
investigation by tlu^ creditors, found to be in- 
solvent, AS. AD., with consent of theii* hu.sbands, 
duly renounced administration of his estate. By 
indenture made b(‘tween W. A his wife S. of the 
first part, A. of the secoml ]>art, A his then new 
partner R. of the third pail, — after reciting that 
the former partnership was insolvent ; that A. 

1355 i. Fifteen j/rars. ]—Wlicre deft., 
during nonage, convoyed land in fee 
to the grantor of pltf. ; &, though 

flfteou years liad elapsed since ids 
majority, took no steps to repudiate 
his deed, until ho defended on this 
ground an action of ejectment brouglit 
against him for the land, a conveyance 
of which liad in tlie interim, & after 
the conveyance to ])ltf., been made to 
him, deft,, by the person entitled : — 

Held : it might bo assumed, uuder tlie 
liower given to tiiect. to draw inferences 
of fact, that deft, had confirmed tiie 
deed, & ho could not now set uj) 
in this suit the defence of infancy. — 

Fkathkkhton r. McDonkt.l (180r)), 

15 C. J^ 16‘2.— CAN. 

t. 2'wvniu years.] — JMtf., in an 
action of ejectment, liaving slept 
upon his rights for nourly twenty years, 

A the jury having found for deft. 

J.- -Vor,. XXI. 


A R. had undertaken to settle with Die creditors 
by composition, which could not be (dlccted 
without administration of T.’s personal estate, 
k that there had been money transactions 
between him A W,, of which neither kept Rtty 
account, W. A 8. renounced, at R.’s request, all 
their right to the administration in favour of A., 
who in consideration thereof covenanted, after 
obtaining such administration, to release W. 
from all claims which he as administrator of T. or 
othei*wise might have on W. ; AW., in considera- 
tion of such release, covenanted for himself, his 
heirs, exors. A administrators, A for his wife, 
that they, W. A 8., would, after such administra- 
tion should be granted to A., execute to him, his 
exors. A administrators, a release of all claims 
whatsoever which they might have on him as 
administrator of T. or otherwise. The creditors 
also by a composition deed agi'ced to accept 
1.5.S-. in the pound, payable by instalments by A. 

A R., A. to allow A. to take out administration of 
the estate of T. Afterwards E., the husband of 
D., by a deed-poll, after reciting that he had an 
unsettled demand against T.’s estate, A that the 
eiTects of the late partnership, togctlua' with his 
private estate, weiv insuPficient to pny the 
])artnership debts, A that the creditors entered 
into a composition A agreement with A. A R, as 
aforesaid, declared that a bond for £1,000 given 
to him by A. A R. pursuant to an agri'ement 
tlierein recited, should, when xiaid, be in full 
discharge of all sums of money due to him from 
T., A of all claims whatsoever of him, E., on the 
estate A ellects of A. then iDok out. letters of 
administration of T.'s estate. A, in order to ]>ay 
the creditoi's. raised sums of money by annuities 
A mtge. on the leasehold yiroperty, R. joining in 
the securities ; but in 1793, being uriaVde to pay 
the wliole composition by what they had then 
received from the intestate’s estate, they entered 
into further arrangements with tlu’: creditors, A 
soon afterwards dissolved partnership, R. re- 
maining in exclusiv'e possession of tlie leasehold 
preniise.s, of wliich he afterwards pinehased the 
fee simple, A dealing with them as his owm for 
several years, without any interference by A., or 
the next of kin, or their liu.sbands who survived 
them, all of wliom died between tlie years 17t)7 
A 1815; lie mortgaged them in 1815 to secure 
debts line by liim to D. A ('o., subject to the 
leases jiossessed hv the intestate, subjtict to which 
he also in 1818 released to them the equity of 
redemption, A they afterwards sold the property 
in fee to other parties. A bill to redeem the 
premises was tiled against the mtgees. A purchasers 
in 1831, by an administrator dc honifi non of T,, 
claiming title also as representative of the next 
of kin. 3’here was no direct proof that T.’s next 

tliat there are snch circuiiistaneeH lies 
upon the exeeul.ors. — 7?e Hoodk (1890), 

1 1 N. S. W. E<i. 281 ; G N. !8. W. W. N. 
121. — AUS. 

c. 7/rIfZ: legatees having 

allowed a period of thirty years to 
elapse without taking stops to enforce 
their clauns, were guilty of laches, & 
must be assumed to have acquiesced 
in tlio mode in whicii sucii claims wore 
dealt with. — Re IUjnciman’s Estatk 

- CAN. 

d. .] — Parties carried on busi- 
ness under a contract, providing that 
balances should bo struck yearly & 
balance sheets subscribed withiu two 
mouths should he “ probative.” The 
last balance & some of those previous 
were not signed till more than two 
months after the balance was struck. 

After the death of both partners, 
the rtqnrsentatives of tl)o llmt deceased 

A A 


upon secondary evidence of deeds & 
papers, the ct. refused to interfere. — 
Hkany r. I'ARKKU (18G8), 27 U. C. Jl. 
6UU.— CAN. 

a. Tu'cniy-four years.] — A person 
in the employment of a railway co. 
was severely injured in 18 1 G. He 
claimed at the time no solatium, but 
was <!mployed by the eo. in easy work 
until 1870, when he was dismissed : — 
Jleld : in an action by liim for damages 
for (he accident in 18 IG. that his claim 
liarred by vtora . — tViOK v. NouTlI 
lUiiTiSTi llv. Oo. (1872), 10 Maeph. 
(tT. of .Sess.) 513 ; 11 8c. Jur. 312.— 
SCOT. 

b. Thirty years.] — Lapse of time, 
shoi’t of 30 years, is not per .se, a bar to 
the right of the next of kin to demand 
Iiroof of a will in solemn form, hut may 
be a bar taken in conjunction witli other 
eirenmstanees. & the onus of showing 


(1905), 38 N. 8. H. 89 
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Sect. 3. — Hf/ TcpTCscTitcition ! Siih-sGct. 8, E. {b) i. 
i i. db F. {(( )■ I 

of kin executed releases of their interest in the 
residue of his estate : Held : it was immaterial 
whether such releases were executed or not, as 
the various acts of ownership exercised over the 
leasehold property by A. & by R. & those deriving 
under him, all dealing with it as their absolute 
property for a period of 37 years, with the acqui- 
escence of the next of kin & their representatives, 
established beyond all doubt an agreement by 
the next of kin to give up all their interest in it, 
in consideration of the arrangements of 1790. — 
Skeffington V. Rudd (1842), 9 r4. & Fin. 219; 
0 Jur. 809 ; 8 F. R. 399, 11. L. ; affg. S. C. sub 
nom. Skeffington r. Whitehurst (1838), 3 
y. it 0. Fx. 1. 

1360. Forty-seven years.] — The comrs. of a 
canal make an agreement for letting tlie tolls, not 
warranted by the Act under which 'Hhey derive 
their authority, A prejudicial to an interest 
expressly reseix-ed by the Act to the public ; 
this agreement is acquiesced in for 47 years, 
without comijlaint on the part of any of the sliare- 
holders, A, during that period, the lessee remains 
in undisturbed possession of the tolls : the ct. 
will not, at the suit of shareholders, ilisturb his 
possession by the appointment of a receiver. 
Sernhle : after such acquiescence, it is not com- 
petent to shar(‘holdors in respect of their pri\'ate 
interest to impeach the agreement. — («HAY v. 
Chaplin (1820), 2 Russ. 120 ; 38 E. R. 283, L. V. 
Annulation Mentd. 1 Bedford r. Ellis, [1901] A. U. ]. 

ii. Oilier Cases. 

1361. Claim by beneficiary to inventory & 
account.] — The ct. will not call for an inventory 
A account from the widow A administratrix of a 
deceased at the instance of the assignee of an 
insolvent son on the suggestion that he has not. 
received his share after long acquiescence ; A 
when it is showui that a ^■aluation A inventory 
was made shortly after the death A facts are 
proved from which it may be presumed that the 


son received considerably more than his full 
share. — Pitt r. Woodham (1828), 1 Hag. Fee. 
247 ; 102 F. H. 573. 

Sec Equity, A'ol. XXL, pp. 200 el scq. ; lOxE- 

CIJTORS. 

1362. Application for shares in company— 
Delay in ascertaining constitution of company.] — 

A person who applies for shares in a co. not yet 
registered, A afterwards receives an allotment 
of shares in a co. professing to be the same co., 
is entitled to a reasonable time within which to 
make himself acquainted with the memorandum 
A articles of assocn. of the co. which has been 
actually registered, A if within that ri^asonable 
time he makes no atbunpt to repudiate his shares, 
he must be <*onsidered U) have made himself 
acquainted with the memorandum A articles, A 
cannot be aflei*wards heard to say that he was 
ignorant of their contents (TiOHD Cairns, L.J.), — 
ite Madrid Bank, Wilkinson’s Case (1867), 2 
Ch. App. 536 ; 36 F. .T. Ch. 489 ; 15 W. R. 499, L. J J. 

Annotation : — Refd. Ouki's r. Turquand & Harding', I’oek v. 
Sumo, lie Overeud, Gurney (18G7), L. R. 2 H. L. 325. 

Se€, further. Companies, Vol. IX., pp. 95 ct 
scq.; x>* 142» Nos. 787-91. 

Claim to relief in resp3ct of contract to take 
shares in company.] — Sec Companies, Vol. IX., 
pp. 130 el seq, ; i^p. 222, 223. 

1363. Delay by creditor in compeiling realisation 

of estate.]-- Mere laches in not compelling the 
exors. to realise for the jmrpose of paying his 
debt will not d(q:>rive a ci*eilitor (d his right to 
sue the exors. for devastavit unless by conduct or 
express authority he has misled the exors. A 
induced them to part with assets liable to answer 
his claim. — Re Birch, Roe v. Birch (1884), 27 
Ch. I). 622; 54 L. J. Ch. 119; 51 L. T. 777; 
33 W. R. 72. 

Anru>iation Apld. 2t( Rix, Itix r. Rix (1912), 50 Sol. Jo. 
573. 

aS'cc, generally. Executors. 

1364. Insufllclent fund set aside to answer 
annuity — Reduction of interest.]— Testator de- 
vised his real A personal estate- to trustees, of 
Avhoin Ids wife was one, upon trust for conversion 

do(;lan(d null l<c void, on tbo grounds 
that- the arbitrators (“X(!eoded tlioii" 
jurisdiction ; that (ieft. liad no 
o])I)ortnnity of being luuird before the 
ninpii’o ; tiiat the award was made 
fx park A without hearing cvidcneci, 
A tni other grounds : — Held : deft, 
was precluded from havint^ the award 
set aside, by liis laches iti iuoving 
against it. — (J i.ish w I'kasku (1895), 
28 N. S. K. 103.— CAN. 

h. Lhlay in mociny to set aside 
proceedings -No estoppel without detri- 
me/nt to other j/arty.] — Delay from 
Aug. 1 to Sept. 25 in moving to set 
aside ])roceeding8 taken in the name 
of appet. as one of the pltfs., without 
his authority: — Held: not a bar to 
relief, whole no detriment had re- 
sulted to (lefts. th(!rel)y. — Moiuiis v. 
CONI'KDKK.VTION LIKE AsSOCN. (1895), 
17 P. U. 21.— CAN. 

k. Application for lease— By holder 
of licence to search.] — Lapse of time 
will estop the Governor in Council 
from gratiting a lease to the holder 
of a lieenee to search for uiinerals, 
A eonMejpiently from granting a lease 
t-o eoruraonoe from its actual issue.^ — 
Enoi-anij V . Newf(jundi.and Govern- 
ment A Henderson (1898), 8 Ntid. 
L. It. 89 : affd. (1899), 8 NUd. L. It. 
180.— NFLD. 

l. Delay of government in denial 
of yrant of licence.] — lu an action 
ex contractu against the Govt, of 
Nowroundlarid, pltfs. claimed that they 
were entitled to rooelvo a licence under 
Whaling Industry Act, 1902, In. respect 


partner brought an action against 
the trustee.s of the other after thirl y 
yiiars had elapsed from the date of 
the Iasi (hxiueted balance, concluding 
for reduction of the balances A for 
an accounting : — Held ; Gk! action 
was not hanvd by mora. — M'Laken v. 
Lidpei-l’h Tk(’htee.s (18(50;, 22 Duul. 
(Ut. of Ses.s.) 373 ; 32 Sc. Jur. lUI.^ — 
SCOT. 

PART VI. SECT. 3, SUB-SECT. 3.— 
E. (b) ii. 

e. Drlmj by one partner — Asserting 
indebtedness of other.] - ~A judgment 
credit tjr of .1. applied for an order for 
sale of the latter’s interest in certain 
lands, the h;gal t itle to which was in 
K., a bruth(M'-in-lHW A former partner 
of J. An ord(']’was made for a reference 
to ascertain J.’s inteicst in the lands, 
A to take an account of the dealings 
between J. A K. In the master’s 
ofhee K. assorted t-hat in the course 
of the partnership business he signed 
notes which J. indorsed A caused to 
be discounhsl, but liad charged against 
him, K., a much larger rate of interest 
thereon than he had jiaid A he con- 
tended a large sum was due to him 
from J. for sneh oviu'charge ■. -Held : 
K.’s claim t^endd not be mitertained ; 
th(5r(- was, if not absolute (ividemu!, 
at Uiast, a presumption of aequiescenct! 
from long delay ; A such pn'snmption 
was not r(d)utt(5d by th(': (ividtaice of 
the two partnei'H, considering thidr 
relationship A tin? apparent concert 
betwoen them. — 'J’oOTii r, Kittuk.ikje 


(1893), 21 S. C. H. 287.— CAN. 

f. Irregularities in sale of rnining 
area^.] — I’ltf. brought an notion for a 
declaration of his interest in c(!rt,ain 
gold ruining aixjas, which defts. were 
ju'occediug to soil, for a sah^ of the 
ureas, A for iraymont of his share of 
the proceeds. An order for the sale 
of the ]>ropert y was drawn up by defts.’ 
soil'., A made on the written consent 
of pltf. Tluu'c w'us no provision in 
the order as to who shouhl liuve the 
conduct of the sale. This was under- 
taken by (iefts.’ soli*., who, with 
pltf.’s knovvlodge, advertised the pro- 
perty in accordance with tliii terms of 
the order, A proceeded to sell. JTtf. 
object(!d to the sale, A subseiiuently 
sought to sot it aside on the grouird that 
he was entitled to the conduct of it, 
A on other grounds ; — Held : pltf. 
was eutitUal to the ci^nductof the sale, 
as claimed by him, but that ho was 
estopped by his laches from taking 
advuuLago of the irregularltios com- 
plained of . — Wallace v. Gray (1893), 
25 N. S. It. 279.— CAN. 

g. Delay in moving against award 
— Arbitration.] — I'ltf. A deft, entered 
into an agretunent on Aug. 28, 1889, 
to submit t-o arhn. all matter's touching 
the division line between their lands. 
An award was made in writing on 
Nov. 9, 1889, A deft, had notice, 4'o 
an acliijii brought by pltf. on Oct. 7, 
1893, for breaking A entering pltf.’s 
lauds, being the lauds referred to in the 
aw^ard, dcift., on May 28, 1894, filed a 
counterclaim asking to hove tho award 
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& to invest in Government or real securities, & 
that his trustees should stand possessed of iho 
trust premises to pay his wife an annuity of £100 
clear of a]l deductions whatsoever & directed 
the trustees to appropriate & set aimrt a fund 
for securing such annuity &; after the death of Ids 
wife, directed the trustees to pay & divide or 
transfer the money thereinbefore appropriated 
& directed to be set apart among his, testator’s, 
children. Part of testator’s property consisted of 
£2,500, £4 per cent, stock, which at his death, & 
for some time after, produced £100 a year ; this 
fund was set apart by the trustees for securing 
payment of the widow’s annuity, but, owing to 
successive reductions of the interest of the stock 
by Parliament, there was, at the widow’s death, a 
considerable arrear to make up the deficiency 
between the £100 a year & the reduced income of 
tlie fund which had for many years been received 
by the widow : — Held : on the construction of 
the will the widow would have been entitled to 
liave the deficiency made good out of tlie corpus ; 
but she having forborne to assert her claim for 
so long a period during her lifetime, <fc having 
been aware of the dealings of several of her 
children, in respect of their sliares, with i^ersons 
wlio were acting on the belief that they were 
shart'S in a certain definite amount of stock, 
without giving any intimation of her intention to 
claim such arrears out of the corpus, the repre- 
sentatives of tlie widow could not, as against th{‘ 
parties who so dealt for value, witli tlie knowledge 
of the widow, assert the claim, to which she 
would otheI•^V'ise have been entitled, to have the 
arrears of the annuity made good out of the 
corpus." • Upton v. Vannkii (18(11), 1 Drew. & vSm. 
591 ; 5 T^. T. 180 ; 8 Jur. N. S. 105 ; 10 W. li. 
V19 ; 02 E. II. 505. 

1365. Payment of annuity not enforced regu- 
larly.] — An annuitant is not gniilty of such laches 
as would disentitle lier to recover arrears of her 
annuity merely on the ground that she has not 
actively enforced the performance of the duty 
of the trustees to pay her such annuity regularly. 
— Re Hix, Rix V. Kix (1912), 50 Sol. Jo. 573. 

Claim to reopen account.] — See Ec^tjity, VoI. 
XX., p. 204 ei seq. 

Claim to Injunction.] —aS'cc Injunction. 

Claim to equitable relief generally.] — aSVc 
Equity, Vol. XXI., pp. 20-1 ci s:^q. 


F. Election. 

(a) In General. 

Sec, generally. Equity, Vol. XX., pp. 403 ct neq. 

1366. General rule.] — Scarp v. Jardine, No. 
677, ante. 

1367. Time for election — Policy of insurance.]— 

Pltf.’s insurance broker, effected an insurance 
with defts. on the chartered freight of pltf.’s ship 
O. without dLsclosing to defts. certain information 
in his possession, which it was material that they 
should know (Oct. 10). In so doing he acted in 
good faith, supposing from inquiries that he had 
made that the information was incorrect. After 
initialing the slip, but before executing the 
policy, defts., on October 13, became possessed 
of the information which the broker had not 
disclosed ; & they afterwards executed & de- 

livered out the policy without any protest or any 
notice that they would treat it as void, — on Oct. 14 
or 15. Upon receiving news of the loss of the 
vessel, they gave notice to pltf. that they did not 
consider the policy binding on them, on Oct. 20. 
On the trial of the action upon the policy, the 
learned judge directed the jury, in substance, that 
defts. were bound to make their election within 
a reasonable time after they became aware of the 
concealment, & left it to them, without expressing 
any opinion, whether defts. had elected to go on 
with the policy. The jury having found that 
defts. did not so elect, A a rule for a new trial on 
the ground of misdirection having been obtained 
& afterwards made absolute in the ct. below : — 
Held : this direction was right ; & there being 
no election in fact, & no evidence that pltf. had 
been prejudiced by defts. not electing earlier to 
disaffirm the policy, defts. were not estopped from 
denying its validity, nor was it material to con- 
sider whether theii‘ conduct in delivering out the 
policy without a protest had been such as to 
entitle pltf. to consider it as an election. — 
Morrison v. Universal Marine Insurance Co. 
(1873), L. 11. 8 Exch. 197; 42 E. J. Ex. 115; 
21 W. K. 771, Ex. Ch. 

A nnotuiion . : — Befd. Alarsdcn v. .Samboll (1880), 43 L. T. 

120 . 

aS’cc, generally. Insurance. 

1368. Building agreement.] — The exercise 

of a right of election to rescind a building 
agreement must be signilied in an unqualified 
manner, A within a reasonable time, or, at all 


of an area (ieHcri1>C(i by th(!iu in tlieir 
apjAlication : — Held : the (iuvt. was 
net O8to{)ped by any action or delay 
from fihowinir tliat no licence ^vas 
Rranted or affroed to be granted to an 
applicant in respect of an area an{)lied 
for. — Ni-:wj<’otjNDi.ANi) Stkam Wiiai.- 
iNu Co., I/rn. V. Nkwcoundland 
COVKUNMKNT (1903), 8 Nlld. L. II. 
(508.— NFLD. 

m. Delay in vioviny fur committal 
order -Non-payment byj lulyment debtor. ] 
— On Ang. 2.0, ioOS, deft, was examined 
a.s a jndgmont debtor under Collection 
of Debts Ordinance, 1904, A was 
ordered to pay $25 a month, begimiing 
on Sept. 5, 1908. In Oct. 1910, pltf. 
iuoved to commit deft, for contempt 
in not paying the instalments ordered. 
Deft, made payments, in Sept., 
Oct., & Nov. 1908, since when ho had 
paid nothing : — Held : if pltf. had 
moved promptly on dofaiilt, he would 
have boon entitled to a oommlttel 
order ; but ho had himself suspended 
the order for payment & allowed It to 
He dead for 2 years, & ho must have 
done so booauso ho couoeivod that 
<left. was unable to pay ; & ho had, 
by Ilia own laches, put hinisolf iu a 
position, where he could not ask for 


a (!oiuiui( tal order. — I’ALM r. TnoMi’So.\ 
(1910), 15 W. L. 11. 433.— CAN. 

n. J)elay due to menial condi- 
tion -No bar.i — Upon the evidence : 
— Held: pltf. <lid not uudenstaud 
the elleet of the deed wheu she became 
a party to it ; wheu executing it, 
she was not iti a couditiou of mind 
to realise, as fully as was necessary, 
what she was doing : slu^ had no inde- 
pendent advice, & the deed was not, 
m those clrcnmstauccs, a bar to the 
action. Her mental condition also 
excused her laches in allowing tho 
deed to stand so long uruiuostioned. — 
DtToii V. Ditch (1911), 19 W. L. It. 
497 ; 21 IHan. L. U. 507.— CAN. 

o. Delay in repudiating agent’s 
authority — Sale of goods by agent .] — 
Held : pltf, was ontitlod to recover 
from deft, certain horses which deft, 
had taken possession of, & damages for 
their detention, doft. being estopped 
by his conduct & laches from assorting 
that a sale of tho horses by deft.’s 
wife, through which pltf. claimed, was 
juado without his, deft.’s, authority. — 
Alcook V. Smith (1913), 2(5 W. L. It. 
322.— CAN. 

p. Delay in, applying to onnui 
decree. — By person not a party therelo .\ — 


A Juan, though no party to a doci'ee, 
may preclude himself from tho aid 
of a ct. of equity, if ho knowingly 
allou'od parties to proceed under it, & 
Tises unreasonable delay in bringing 
forward his complaint ; but every 
case of this kind depemis ou its own 
cii-cumstances. — Elus r. Deane (1827). 
Beat. 5.— IR. 


q. i*clay in proceeding to establish 
title. — Presumption of acts rightly done. ] 
— By a trust deed dated 1778, W. 
conveyed in trust inter alia to raise a 
sum by nitge. & sale to pay off mtges. 
& other debts of W. & to pay over 
tho net income of the property to W. 
for life, & after his death to his heir- 
at-law. In 1795 the then trustees 
sold tho premises to the husband of 
doft. 0., who died, leaving them to his 
wife. W., the original grantor, died 
iu 1824, leaving J. as his heir-at-law, 
who. however, took no proceedings 
until 1840. He sought to have the 
deed of sale of 1795 set aside as a 
fraud upon his rights : — Held : after 
so long a time it must be presumed 
without proof to the contrary that all 
the transactions above mentioned had 
been rightly done & pltf.’s action would 
be dismissed. — Uovvle v. Co win (1842). 
Bluett, 259. — I. of M. 
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^.~By rrprcsnitafion; Suh-secL 3, F. {a) <t' 

events, not after the other party to the agree- 
ment lias gone to expense in the belief of 
the right of election not being exercised. A 
mistaken claim by one of the parties to such an 
agreement to rescind it does not ipso facto operate 
to rescind tne agreement, unless the other party 
claims a rescission on the ground of the mistaken 
claim. — Marsden v. Sambell (1880), 43 L. T. 
120 ; 28 W. R. 952. 

1369. Debtor^s position likely to be 

affected.]— Where there is a choice of debtors, & 
a liability is sought to be created by estoppel, & 
the remedy over against the person who ought to 
pay is likely to be imperilled, by delay, t-ho rule 
that an election should be made within a reason- 
able time ought to be strictly applied. While 
the indication of intention to elect imist be clear 
and unequivocal, an act of a creditor, who has the 
right of election, by which he materially affects 
the positioti of his co-creditors of one of his debtors, 
is such clear ^ unequivocal act of election to 
])roceed against that particular debtor. — Feel v. 
Parkin (1882), 52 L. J. Q. B. 99 ; 47 L. T. 350. 

See, also, No. 1380, j)osi. 

1370. Necessity for knowledge.] — Vyvyan v. 
Vyvyan, No. 1537, posf. 

1371. What amounts to— User of premises by 
bankrupt’s assignee.] — ^The assignee of a bkpt., 
lessee of certain premises, chosen on Nov. 15, 
1823, kept the bkpt. in the premises, carrying on 
the business for the benefit, of the creditors until 
Apr. following, <Sc himself occasionally super- 
intended. But on Dec. 22, 1823, he disclaimed 
the lease by letter to the landlord : — Held : tlie 
assignee, notwithstanding such disclaimer, had 
elected to accept the lease by using the premises 
for the benefit of the creditors.— Clark r. Hume 
(1825), Ry. & M. 207, N. P. 

1372. .] — Assignees of all a debtor’s 

property, in trust for the creditors, are not bound 
to accept a lease of wliich they were ignorant 
when they executed the assignment, & which they 
think likely to be injurious to the creditors. 
They may put up such a lease for sale, to try 
whether it can be made beneficial, without 
rendering themselves chargeable as assignees of 
the lease. But if they treat the estate as f heir 
own, & do anything with it injurious to the 
owner, they aie chargeable as assignees of the 
lease. — Carter v. Warne (1830), 4 C. & P. 191 ; 
Mood. & M. 479, N. P. 

AnnoUiiions : — Consd. How r. Kenuett (18.15), 3 Ad. & El. 
G5y ; White v. Hunt (1870), L. Jt. G Exeb. 32. 

Disclaimer by trustee in bankruptcy generally, 
see Bankrui^cy, Vol. V^., pp. 938 et seq. 

1373. Proceedings taken under mistake.] - 

Where a person mistakes his remedy, <fc goes 
against the wrong estate, if he afterwards discover 
that he had a right to have gone against the other 
estate, he is not precluded as having elected . — Re 
Bowerman, Ex y. Vininu (1836), 1 Deac. .555 ; 

5 L. J. Bey. 44, Ct. of R. 


1374-. Attendance at meeting of company.] 

— Where it was optional with pltf. to receive pay- 
ment for an advance to defts., a co., either in 
shares or money, & a cheque was sent to him by 
the co.’s secretary in i)ayment thereof, which 
after keeping two days, he returned, requesting 
to be paid in shares ; but, in the interim, att ended 
a meeting of the co., where his conduct led to the 
inference that he accepted the cheque : -Held : 
such conduct amounted to an acquiescence in the 
payment, & debarred him from all further claim 
to the sliares.— Ferguson v. Wilson (1866), 14 
L. T. 12 ; on appeal, 2 Ch. App. 77, L. J J. 

Antiokitiona : — Mentd. LeworH v. Shaftesbury (18()7), IG 
L. T. 135 ; Hilton v. Tipper (1868), IG \V. 11. 888 ; Turner 
V. Moy (1875), 32 L. T. 50; VVilHon v. Bury (1880), 5 
Q. B. I). 518; Elmore r. I’irrio (1887), 57 L. T. 333; 
Baimler Co. r, Coutinenl/Ul Tjn*o 8c Bubbor (’o. (Croat 
Britain), [191G] 2 A. C. 307 ; Jjeeds Industrial (5)-(>p. Soo. 
V. Slack, 11921] A. C. 851. 

1375. Executor permitting earlier will to 

be propounded— After caveat lodged & with- 
drawn.] — An exor. of a will ent.cu'ed a caveat to a 
will of a later datc‘, but withdrew tlie caveat before 
it was warned, A allowed letters of administration 
with the earlier wUl annexed, to bi^ granted 
one of the residuary legatees named thei-ein ; — - 
Held : lie was not estojijied by the withdrawal 
of tlie caveat under the circumstances from calling 
in tlie letters of administration, with the earlier 
will annexed, A luopounding the alleged later 
will. — Goddard v. Smith (1872). L. It. 3 P. A D. 
7 ; 42 L. J. P. & M. 14 ; 2S L. T. 1 11 ; 37 .1. 1’. 
199 ; 21 W. R. 247. 

!iee, gene 

1376. Delivery of policy after under- 

writing slip initialled — Information acquired after 
slip initialled.] — Morrison r. Universal Maihne 
Insurance (Jo., No. 1367, ante. 

— Acceptance of notice of abandonment.] — 

I See Insurance. 

1377. Notification of election.] - -By deed made 
S<‘pt. 4, 1843, lU granUul to A. lic(‘n(;e to get all 
the <;opperas stone which might l>e found in a 
certain part of the manor of M. for 21 years, at 
the yearly rent of £25, payable lialf-yi!arly on 
June 24 A Dec. 25, with a proviso that, if any 
part of tlie rmit should b(' in arrear for 21 days, 
it should be lawful for B., liis heirs assigns, by 
notice in writing delivered to A., liis exors, 
administrators or assigns, to def/tu-mine tlie grant. 
On Jan. 31, 1856, .1. II., who had become assignee 
of the licence, assigned tin? licence t-o (lefts, by 
way of rntge., & on Aug. 5, 1857, it was ab.solutely 
assigned Id defts. by aiTangemimt, who by oral 
agreement granted to J. 11. the enjoyment of all 
the right^s under it on his paying tlu' r(mt thereby 
reserved. On Mar. 27, 1858, jiltf., who had 
purchased the manor in Aug. 1854, distrained 
goods of J. 11. & E. II. his son, lying on the part 
of the manor mentioned in the lice* nee, for arrears 
of rent due at Ghristmas, 1857. J. 11. & E. H. 
thereupon brought actions against pltf. for the 
illegal distress, in wliich he suffered judgment by 
default; & in 1858, negotiations for a settlement 


PART VI. SECT. 3, SUB-SECT. 3.— 
F. (a). 

1370 1. Necessity for Ictiowledge.] — In 
the absence of (dear be cogeut evideiiee 
tiiat he had had presented to his 
mind proper materials upon which 
to exendse his power of election ; — 
Held : pltf. was not estopped by bis 
deed of conveyance implementing tlie 
option he had given. — 'L avcock v. 
Lke & Fuaskk (1912), 19 W. L. It. 841 ; 
1 D. L. It. 91 ; 17 B. ('. It. 73.— CAN. 

r. WhaX amounts to — Signina 


judgment.] brought an action 

against deft. co. & sought also to 
recover in debt against deft, hunk 
under Bank Act, 1913 (c. 9), s. 88 ; 
deft, co. not having entered an appear- 
ance, judgment was signed against 
deft. CO. & pltf. proceeded with his 
action against the bank ; the bank 
conteadod that pltf. liad elected by 
signing judgment against the co. Sc 
was thereby debarred from proceeding 
against it ; iiltf. thereupon obtained 
an order va(;ating the judgment against 
the 00 . Sc sought to recover solely from 


the bank: — Held: assuming that the 
judgment against the co. was im- 
properly set aside, yet the fact of so 
signing judgment did not operate as a 
conclusive election Sc did not therefore 
iiar the action against the bank. — ■ 
EDBOIUI V. IMPEUIAL TlMBKR & 
Tradixg Co. (1914), 19 B. (;. K. 514.— 
CAN. 

s. Electing to take legacy in 

sat iaf action of indebtedness.}— It was 
contended that pltf. was estopped from 
claiming a legacy under a wilf us ho had 
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of tJie actions & for granting a new licence to E. H. 
for a further term of 21 years, commencing on 
.Tun. 24, 1804, the day on which the grant of 
Sept. 4, 1843, would expire, were carried on 
between the attorneys of J. H. of pltf., & it 
was verbally arranged between pltf.’s attorney & 
the attorney for J. IJ. & E. II. that the actions 
should be settled on certain terms, one of which 
was, that such a licence should be granted to E. H. 
Tliese temis pltf. refused to carry out. On 
.Tul. 3, 1858, jdtf. gave a written notice to defts. 

.1. II. pursuant to the proviso, to determine 
the licence. On Jan. 11, 1859, defts. tendered to 
pltf. £50 for two yeai-s’ rent due at (Jiristmas, 
1858, which pltf. refused to accept. In trespass 
for breaking & entering pltf.’s close Al taking 
away copperas stone, the ct. having power on a 
special case to draw inference of fact : — Held : 
the i:>ltf., after the cause of forfeiture had occurred, 
sudiciently expressed communicated to defts. 
liis deteimination to treat the licence as existing, 

was bound by that election, & therefore the 
subsequent notice was inoperative. — Waud v. 
Day (1801), 5 B. A S. 359 ; 4 New Bej). 171 ; 33 
\u J. Q. B. 254 ; 10 L. T. 578 ; 12 W. Jt. 829 ; 
122 E. B. 805. 

AmioUiiinn Refd. Walrontl v. llavklns {187i')), 11 L. J. 

C. J*. IIG. 

1378. .] — Maksden V. Sambell, No. 1308, 

ante. 

1379. .] — Epjll V. Babkin, No. 1309, ante. 

1380. Loss of right to elect — Delay affecting 

position of wrongdoer.) — A. having ordered goods 
from the L. B. Co. in London, paid them £08 in 
cash, Ac gave a bill for £135, the balance of the 
price, directing the goods to be sent by clefts.’ 
railway to C., liis agent at L. The railway co. 
reporU'd to th(* L. B. Bo. that C. was not to be 
found at the address given, asked for further 
directions ; but before any reply was received, 
(’. claimed the goods at the station in L., Ac defts. 
thenceforward luJd them as warehousemen for 
him. In the meantime, the L. B. Bo. having 
discovered that A. was a bkpt., directed defts. to 
return the goods to London ; but this direction 
did not reacli the L. station till after the transiius 
was at an end. Defts., being indemnified by the 
Iv. B. Bo., afterwards redused to deliver the goods 
to B., wbereuiion he brought an action against 
them. At the trial, the jury found ; (a) A. 
obtained the goods with the intention of not 
paying for them ; (/;) j)ltf. had advanced £250, 

inclucling the £08, to A., but not bond fide ; (c) he 
knew of A.’s fraudulent intention. A verdict was 
thereuj)c^n entered for defts., leave being reserved 
to move to enter a verdict for jdtf., if the ct. 
should think chdts, not entitled to the v<*rdict, 
either upon the pleas as they then stood “ or 
upon any possible amendment of them ” : — 
Held: upon the facts proved, a plea stating, 
“ that the goods had been sold to A., Ac delivered 
by the Jj. I*. Bo. to defts., to be delivered to pltf. 
under a contract induced by A.’s fraud to wliich 
pltf. was privy ; that the L. B. Bo., supposing 
the irantiiiuH to be still subsisting, had obtained 
fi'om defts. the re-delivery of the goods, but that 
aftenvards, Ac after action brought, tin? L. I*, (h. 
having discovered the fraud Ac pltf.’s knowledge 

(lisputed the validity of tlio latter, 
liad elected to take It 1 0,000 as a debt 
due to iiimself &, not as a legaev. It 
appeared that pltf . 'h brotlier Jiad sued 
lor a share in teytator's estate as family 
Ac that pltf. had supported 
had also claimed a share: — 
there was uo cstoppol, & pltf. 'a 


of it, elected to rescind tliis contract with jiltf., Ac 
that they were ready to restore the £08, & the 
bill ; that this took place before any act was 
done by them affirming the contract or otherwise 
determining their election, that no interest had 
vested in any innocent third person, rendering it 
inequitable or unjust to rescind the contract ; Ac 
that pltf. was inequitably proceeding with the 
.suit for the purpose of obtaining damages from 
defts. Ac the L. B. Bo.,” would have been proved, 
Ac would have furnished a complete answer to the 
action on equitable if not legal grounds. — CnouaH 
V. London Ac North Western By. Bo. (1871), 
L. B. 7 Exch. 26 ; 41 L. J. Ex. 17 ; 25 L. T. 708 ; 
20 W. B. 189, Ex. Bh. 

Annotations : — Consd. Morrison v. Univcmal Marine Iiisce. 

L. R. 8 Exch. 197 ; R. v. Middleton (1873), 
L. It. 2 C. C. R. 38 ; Wakefield & Barnsley Banking Co. 
r. Normanton L. B. (1881), 44 L. T. 697.. Expld. Scarf 
r. Jardinc (1 882), 7 App.Cas. 345. ConSd. .Tamos v.Young 
(1884), 27 Ch. D- 652 ; Jtc Snyder Dynamite I^rojectllo 
Co.. .Skelton’s Case (1893), 68 L. T. 210; Gordon v, 
.Street, [1899] 2 Q. B. 641. Expld. It. v. Paulson, [1921] 

I A. C. 271. Extd. Abram S,S. Co. v. WestviUo .Shipping 
Co., [1923J A. C. 773. Reid. Erlanger v. Now Sombrero 
Ifijosphatc Co. (1878), 3 App. Cas. 1218; Allcard v. 
Skinner (1887), :I6 t!h. D. 145; Dickson v, Murray 
(1887), 3 T. L. It. 637 ; Aaron’s Reefs v. Twiss, [1896] 
A. C. 273 ; Law v. Law, 11905] 1 Ch. 140 ; Boston Emit 
Co. v. British & Foreign Marine Jnsce., [1906] A. C. 336 ; 
l^niUed .Shoe Macliinery Co. of Canada v. Brunet, [1909] 
A. tk 330. Mentd. itaukin v. I’otter (1873), L. R. 0 
H. L. 83 : He Itailway Time ’rabies Publishing Co., 
Kjr p. Sandys (1889), 42 Ch. D. 98 ; Cornwall v. Henson, 
11900] 2 Ch. 298 ; Annstrong v. Jackson, [1917] 2 K. B. 
822. 

Ncc, «tso, No. 1369, a)\ic. 

Novation of contract.] — Nec Bontbact, Vol. 
XII., pp. 596 ei seq. 

Election to waive tort & sue for money had & 
received.] — See Bontbact, Vol. Xll., p. 502, 
Nos. 4673-1670. 

{b) licUeccn AUcrtiaiivc Courses of Action. 

1381. Adoption of bankrupt’s lease by trustees.] 

— Babteb V. Wabne, No. 1372, ante. 

See, goicrallij, Bankruptcy, A’oL \'., ])]). 938 
ct seq. 

1382. Adoption of voidable contract.] —If a 

voidable contract is voluntarily acted upon by a 
])arty to it, with a knowledge of all the facts, h<j 
cannot avoid it when the result has turned out 
to his disadvantage. 

()., a builder, contracted to build a house 
within a given time, under certain conditions, 
one of which was, that if the building did not 
progress as the architect might consider neces- 
sary, he, the architect, might purchase such 
materials A: employ such workmanship as he 
might consider necessary. A: deduct the costs of 
the same from any moneys due to the contractor 
on account of the works. After a i>ortion of the 
work had been done At paid for, the architect 
refused to certify for further payments, on tho 
ground of delay & the want of supply of proper 
materials. The builder’s workmen not being 
paid, they became clamorous, A:; accompanied O. 
Id the architect’s office, Ac O. then, after remon- 
strating, signed an agreement giving up the 
contract , in consideration of £50 then paid to 
Iiim, Ac stipulating that the works should be paid 
for according to the valuation of an arbitrator 


right to (Tie legacy was not affoctod 
by that (daim. — Hajamannar v . Viax- 
KATAKRISHXAYYA (1902), I. L. R. 25 
Mad. 361.— IND. 

t. .] — III order to infer tliat 

a party cleeted, be must have indi- 
eated a manifest iiitcutiou of taking 
one estate, & ivjcotiug tJiu utlior. — ■ 


Katiiboune V . Aldborouoh (Lord) 
(1831), Hayes, 207. — IR. 

PART VI. SECT. 3, SUB-SECT. 3,— 

F. (b). 

1382 i. Ado]Mon of voidable contract.] 
— A purchaser wlio elects to affirm a 
voidable contract for the sale of laud. 
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Sect. 3 . — By representation: Suh-sect. 3, F. (6), (c) 
&id)<&:0. (a).] 

named in the agreement. The arbitrator pro- 
ceeded with the valuation, & was attended by O. ; 
but after the valuation was made, awarding O. a 
less sum than he alleged to be proper, O. filed 
his bill t-o set aside the agreement, as having been 
obtained by undue pressure : — Held : O. had 
confinned the agreement by acting upon it, & was 
therefore not entitled to relief. — O jimks v. Beadel 
(18G0), 2 Be G. F. & J. 333 ; 30 L. J. Oh. 1 ; 
3 1.. T. 344 ; 6 Jur. N. S. 1103 ; 9 W. 11. 25 ; 
45 F. It. 649, L. (J. 

A nnotations : — Expld. Sc Apld. Re Wyld, Ex p. Wyld (18G0), 
2 De G. F. & J. 642. Mentd. Barnes v. liichards (1902), 
71 L. J. K. B. 341. 

1383. Acquisition of land by compulsion.] — 

Although the promoters of an intended railway 
may enter into a valid <fc binding agreement with 
the landowners along the course of the proposed 
line for the purchase of their lands, in the event 
of the Act being obtaint'd at a certain price ; yet 
any i^roceedings by the co. to acquire the land 
under their comijulsory powers by notice to 
treat & entering into possession under Lands 
Clauses Act, 1845 (c. 18), s. 85, will preclude them 
from enforcing the agreement against the land- 
owner. — Bedford tV. Cambridge Ity. Co. r. 
Stanley (1862), 2 John. A: 11. 746 ; 1 New Bep. 
102 ; 32 L. J. Ch. 6(1 ; 7 1.. T. 477 ; 9 Jur. N. 8. 
152 ; 11 W. IL 139 ; 70 E. II. 1260. 

Annotation: — Refd. Keiup v. S. E. By. (1872), 7 Ch. Ai>i>- 
364. 

1384. Negotiations for extension of licence.] — 

Ward r. B-\y, No. 1377, ante. 

1385. Purchaser held to contract.]— On a sale 
of lands, by one of the conditions of sale it was 
provided that in the event of the purchaser 
making any objection to the vendor’s title within 
a certain time, the vendor might, at his election, 


either rescind the contract on repayment of the 
deposit-money without interest or costs, or 
negotiate with a view to the removal of the 
objection ; & by a further condition it was 

provided that any such negotiation should not 
prejudice the vendor’s subsequent right to 
rescind. Where, on the purchaser making an 
objection to the vendor’s title, the vendor declared 
the objection unfounded, & held the purchaser to 
his contract : — Held : this operated as an election 
on the pfirt of the vendor not to rescind, & ho 
could not afterwards i*escind on repayment of 
the bare deposit, but was liable for interest & 
costs at suit of the purchaser. — G ardom v. IjPJE 
(1865), 3 H. & C. 651 ; 6 New Kep. 161 ; 34 
L. J. Ex. 113 ; 12 I.. T. 430 ; 11 Jur. N. 8. 393 ; 
13 W. II. 719 ; 159 E. II. 687. 

Annotation : — Distd. Rc Doigliton & HarriH’tJ Contract, 

[1898] 1 Ch. 458. 

1386. Notice to owner to sewer & pave.]— An 
urban authority gave a notice under Ihiblic 
Health Act, 1875 (c. 55), s. 150, to an owner to 
sewer A; pave in the form given in tlie Act, 
sched. IV., Form CL, but tliey added to the 
notice words not in lh(i form to the cll’cct that, 
if the owner negh'cted to do the work, they woidd 
do it declare tin? expenses of such work to be 
j)rivate iinpi-oveinent exj)enses : — Held : the uihan 
authority were estoi)ped by the tenns of their 
notice from taking summary proceedings for the 
lecovcry of these expenses.— Gould r. Bacur 
Local Board (1881), 50 J.. J. M. G. 44 ; 41 L. T. 
103 ; 45 J. F. 325 ; 29 W. B. 471, D. 0. 

SeVy (jeneraUyy Highways. 

1387. Road treated as country road under 
Metropolis Management Act, 1855 (c. 120).] — 

W1 u‘re a local authority have done work on part 
of a country road under above Act, s. 98, they are 
n(jt tliereby estoj)ped fixan subsequently treating 
the wliolc of the road as a new street under s. 105 


bank clerk for three j'earn, at $700 
a year. IMtf., after two yeare’ service 
uiub'r the engagement, but before the 
expiration of the tljrco years, desired 
to leave defts.’ siTvice, ifc gave them 
three mouths’ notice, which was not 
aeci-pted. He loft the service, & sued 
for salary duo tfc “ risk-money *’ to 
lus credit. Defts. contested his claim, 
& couiitcrclaimcd for $400 damages 
for breach of the agreement: — Held: 
tiio contract was one having reference 
to tlm performance of service by the 
pltf., it thereforo within Master &. 
Servant Amendment Act, 1899, s. 3, 
enacting that such a contract is void ; 
hut i)ltf. was not at liberty to approbate 
it reprobate ; it, having elected to 
treat the contract as valid for two 
years, it having foundod his action 
upon it, was estopped from taking 
advunfago of tlio statut^o & saying 
that- the contract was void.— Ash - 
MoiiE r. Bank of Bumsii North 
Amekica (1913), 24 W. L. K. 840 ; 4 
W. W. R. 1014 ; 18 B. U. R. 257.— CAN. 

f. ReproOaiinu Bclllcmcnt — (Jlaini- 

iny IcyUirn.i — A husband having con- 
tmrred with his wife in repmbating 
her father’s sotth'inents by claiming 
legitim ; — Held : he was barred from 
clainiiug a bequest to himself, thougli 
it did not fall under the goods in 
eonununion.' — B uokinuiiam (Duke) v. 
Bueadalbane (MAKQUtS) (1843), 6 

Dnnl. (Ct. of Hess.) 250 ; lU 8c. Jur. 
152.— SCOT. 

g. AdojtHon of voidatdc deed .] — • 
Rltf., a hroliwr, & two sisttn's by deed 
assigned to their father their rever- 
sionary intei’ests under a settlement 
made by their father some years 
before, ou the occasion of his second 
marriage. After the death of the 
father tho hrothor & the two sisters 


with full knowledge of all the fatd.s, 
is precluded from afterwards setting 
up a right for rescis.sion thercof.-- 
JaCKSON r. IHWIN & Bii.niNUrs Co., 
Lto. (1914), 20 B. C. R. 487.— CAN. 

1385 i. Purchaser held to contract.] - 
If a vendor delivers a machine dis- 
confonu to contract, & the jnirchaser 
intimates that he rejects it, but goes 
on u.sing it for a short time, the pur- 
chaser loses his right to reject on flic 
doctrine of personal bar, ou the 
doctrine of election, loses his right 
to retain 8c claim damtiges.— ( 'noo.M 
&; Autiiuk V. 8TEWAKT & Co. (1905), 

7 F. (CT. of 8ess.) 563 ; 42 .8c. L. R. 
437 ; 12 8. L. T. 799.— SCOT. 

a. Acceptiny bequest in hen of 
fZou’rr, ] — Where a will cxpr(5.ssly de- 
clares that what is given to the widow 
is intended to be in lieu of dower, bl 
the widow accepts it, she is as much 
bouud by her election in a ct. of law 
as in equity. — Walton v. Hill (1853), 

8 U. C. R. 5G2.- CAN. 

b. Between uUacldny bye-law d- 
award made the.reuruicr.f -Where pltf , 
being called on i)y the et, to elect 
between attacking a bye-law & attack- 
ing an award made thereunder, had 
elected to uttiwk tlie award, & eon- 
sented tt) a decree setting it aside, itc 
oiderinj^ a new arbitration, whicli 
arbitration he had prosecuted until 
another award was made, w Inch he had 
not moved against within tho time 
allowed therefor - 77 ; he could 

complain of having 
been foreeil to elect at the hearing - - 

c. Claiminy a iKbr siutute. -Suit 
a5aa<Zo/te<f.j~W, ft Co., having a cou- 
tiact to build an elevator for defts.. 
purchased au ciigiue, boiler & other 


maeliinery from pitfs. on the terms 
that tho ownership was not to pass 
until payment in full of the price w'liich 
Avas to be paid in cash on delivery, 
& that in case of default in pa 3 ’ment 
pltfs. were to be at liberty, witiiout 
process of law, “to enter upon our 
pr<‘mi.sos & take down & remo’i e the 
said machinery.” JTlfs. were aware 
that the maeliinery was to be placed 
in defts.’ elevator. Ritfs. first took 
procceding.s under Meehaiucs’ Lien 
Act to realise the amount of their 
claim, but afterwards abandoned them. 
In the pi-eserit suit pltfs. asked tliat 
defts. might be ordered to tlelivcr up 
the maeliinery, & to permit pltfs. to 
enter the elevator ft take down ft 
remove the niachiuery, ft for further 
ft other relief : — Held: jiltfs. were not 
estopped by having commenced i>ro- 
ceedlugs under tin* Act, as they had 
not gone on to judgment.- -Vulcan 
Iron Works Co. v. It.vi'in dT\r 
Farmers Elevator Co. (1894), 9 

Mail. L. R. 577.— CAN. 

d- Refusal of offer to return 'uion.cy 
— Acceptance after learniny facts.]— 
I’ltf. relied on deft.’s integrity, as 
deft, knew, ft pltf., at the time tho 
agreement for purchase of land was 
made, believed deft. ’s representation 
as to value to be true. I'ltf., having 
elected to take back his purchasc- 
nioney -.—Held : he was entitled to that 
relief; & was not precluded because 
bo did not at first accept the offer 
to return tlio money. A party is not 
estopped beeause lie does not riqiudlato 
fraud before lio discovers it. -Hteven- 
HON V. Sanders (1912), 29 W. R 
787 ; 3 1). L. R,. 7U0.— CAN. 

eoniract as valid.] 
—Rltf. was engaged In England by 
defts. to servo them in Canada as a 
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when it becomes a new street within the meaning 
of the Act. — Crosse v. Wandsworth Board op 
Works (1898), 79 L. T. 351 ; 02 J. P. 807, D. C. 

Seey generally. Metropolis. 

By auctioneer.] — See Auction & Auctioneers, 
Vol. III., p. 30, Nos. 219, 220. 

(c) Beiween AUernalivo Itetyiedics. 

1388. Proof In bankruptcy — Abandonment of 
right to prove against person of debtor.] — By the 

49 Geo. 3, c. 121, s. 14, it was enacted tliat the 
j)roving of a debt should be deemed an election by 
the creditor to take tlui benefit of the commission 
Pltf. proved a debt under a commission sued out 
against deft, by virtue of that Act, A, after the 
jjassing of (5 Geo. 4, c. 10, which repealed previous 
Act, arrestt^d deft, for the same debt, ^die ct. 
directed deft, to be discharged from c-ustody ; 
liolding that pltf.’s election to i)rove under the 
commission operated as a final abandonment of his 
claim against the person of his debtor. — A dams 
r. Bridger (1832), 8 Bing. 311 ; 1 Moo. & 8. 438 ; 
131 K. K. 4 If. 

Submission to arbitration.] -Ncc Admiralty, 
Vol. 1., }). If3, No. 510 ; Arhitration, \\)1. II., 
j)p. 350 el i>e(/. 

Distress or action.] - N'ec Ac tion, ^V)1. J., pp. 59, 

00 . 

Acceptance of compensation under Workmen's 
Compensation Act, 1897 (c. 37).] — See, generally. 
Master & Hervan'I'. 

Action proceeding to judgment.] -See I’art II., 
8ect. 3, sub-sect. 1, B. (0, A sub-sect, 2, B. (</), 
anlc. 

Election to treat breach of condition as breach 
of warranty.] —See, generally, S.ai.e of Goods. 

{(1) Beiween Persons ivith Alteriiative LiabilUy. 

1389. Husband treated as client by solicitor.] — 

A. , before liei* marriage, employed a solr., in 
n'spect of an (‘state wliicdi, on her marriage with 

B. , was S(‘ttled to her sejmrate use. After tla^ 
mai-riage, G. was employed by B. in respect of 
actions ivlating to this estate, A in preparing 
d(*eds for the ap])nintmont of new trustees of tla* 
settlenumt. G. delivered his bill of costs to B., 
(amsed it to be taxed, A obtaiiu'd a rule for a 
judgment against B. B. immediately after be- 
came; bk])t., AG. proved the; debt in th(‘ bkpey., 
but n'ceived nothing. G. tlien filed a bill against 
A., B. A the trust ees of the settlement, for tlu* 
purpose of recovering the dt‘bt from the seiiarate 
intert'st of the wife in tin; estate :—Held : G. had 
no claim against A. in respect of anything but the 
deeds of appointment of new trustees ; A if he 
liad any claim in respect of thes(‘ det‘ds, lu; was 
prt'chided, by his ijroceedings against th<* husband, 
from enforcing them. H allow v. Howle (1817), 


1 Do G. A Sm. 531 ; 17 L. J. Gh. 71 ; 10 L. T. 
O. 8. 128 : 11 Jur. 984 ; 03 E. K. 1180. 
Annotation: — Mentd. Olivo v. Carew (1859), 1 John. & H. 
199. 

1390. Choice in ignorance of facts.] — Pltf. 

issued a writ against the firm of 11. A Go. It. 
only appeared to the writ, A pltf. delivered state- 
ment of claim against “ It. sued as It. A Go.” 
Issue liaving been juin<‘d, the case proceeded to 
irial, wlien a verdict for pltf. was taken by consent 
A judgment signed against “ K. sued as It. A Co.” 
Pltf. having subsequently discovered that G. liad 
been a member of the firm of It. A Go., applied 
for an order to amend the judgment by making 
it, in aecordanet; with the writ, a judgment 
against the firm of It. A Go. -.— Held : the amend- 
ment ought not to be allowed, for pltf., although 
he acted ill ignorance of the facts, must be taken 
to have (elected to sue it. alone, A was concluded 
by the form of the proceedings subs(;quent to the 
a})i>earance.— jMunster- v. Gox (1885 ), 10 App. Gas. 
080 ; 55 B. .1. Q. B. 108 ; 53 B. T. 474 ; 34 W. R. 
101 ; 1 1 j. B. 542, JT. B. ; ajfg. 8.G. sub 7iom. 

Mun.ster V. JtAiLTON (1883), 11 Q. B. I). 435, 
G. A. 

Annokiiian .•—Mentd. The Duko of Ouccknich, [1892] 1\ 
201. 

Proof in bankruptcy.] — See Bankhurtuy, Vol. 
IV., pp. 444 ei seg. 

Principal & agent.]— .SV;c Agency, Vol. I., pp. 
020 el sea. 

Principal & surety.] — See Guar.\ntee. 

Husband A wife.] — See IIcsrand A Wife. 

Joint & several contractors.] — Sec tk^NTiiACT, 
I Vol. XII., i)p. 33 el sc 

Partners.] — See Partnersh ii>. 

(/. Holding Out. 

(a) In Cases of Ageney. 

1391. General rule— Admission by agent.]— In 

an action of trover by the assignees of a bkpt., 
deft.’s attorney admitted t hat the party had been 
duly declared bkpt. : — Held: deft, was tiicroby 
jirecludcd from objecting to any of the pro(;ecdings 
under th(‘ commission, unless he had given 
notice to disjmte it. -Peruinc, v. Tucker (1829), 
3 JNloo. A P. 557 ; 8 B. J. O. 8. G. P. 2. 

See, generally. Agency, \’o1. I., pp. 005 et seq. 

1392. .] — In 8ei)t. 1801, (b contracted with 

Lj, for the jiurchase of l^.’s interest in the lease of 
the Gambrian 8tores public-house, but it being 
found, that, owing to his ollicial capacity, G. was 
unable to hold the licence in his own name, it was 
arranged tliat P., his fatiier-in-lavv, should bo 
put forward in his stead. Accordingly, on Oct. 10, 
following th(; lease was assigned by I.i. to P. to 
whom also the licence was duly transferred : A 
to enable P. to complete the purchase B., deft.. 


brought soijarato actions to set aside 
th(5 assign mciitH made by them respee- 
ti vely, on the gruunil tliat they had been 
obtumed by t-ho undue iutlueneo of 
tlie fatiier. The jiresent pltf. assist e<l 
(lefts, in those actions in preparing 
iLeir defonce, & at tlio trial gave evi- 
dence on tlieir behalf : — IS Id : his 
conduct amounted to an election to 
anirm the assignment made Ity Jiim. - - 
LAUNACH V. 81 KVW 1 UGI 1 T ( 1900 ), 18 
N. Z. L. R. 385.— N.Z. 

PART VI. SECT. 3, SUB-SECT. 3.— 
F. (c). 

h. Inconnistent rcincilies.] ~ A erodi- 
t'Or cannot take the benefit, of tin; 
eouBideration for a transfei* of goods 
ct at the Batno tinn; attack the transfer 
^l]^udulont. An asBlgnoo for the 
1 of creditors has no higher 

ri^ht 111 this respect. A creditor suing 


in the name of the assignee t)l)taiued 
judgment against third persoiis, for 
the j)ayniont to liim as part of tlie 
debtor's estate of tlu^ ]>ro('eeds of 
promissory notes given to tlie latUu' 
for j)art of Hie pnreluise-nioney of Ids 
stock -in-trade :—Hcld : it was tlieu 
too iato for 1dm to attack the sale as 
fraudulent. — Wood v, Rersok (1895), 
22 A. It . 57.— CAN. 

PART VI. SECT. 3, SUB-SECT. 3.— 
F. (d). 

k. Company instead of directors.]— 
A pltf. is not estopped from suing 
the directors of a co. because lie has 

iiwiously oliosen to consider the co. 
iable.— ]’)B Lihma v. Ahhek (1875), 
14 N. kS. W. 8. C. R. 173.— AUS. 

l. Partner instead of firm .] — ^In 
tlio absouco of express agreement to 


tliat effect, a creditor taking tlio note 
of one partner for a debt of the partner- 
ship, vN suing thereon, & recovering 
judgment but failing to realise the 
amount of the note, is not precluded 
from afterwards claiming tlio amount 
of the note against tlio partnersldp. — 
Cauuutueks V. Ardagu (1873), 20 
Gr, 679.— CAN. 

m. .1 — Mail Printing Co. v- 

Devlin (1889), 17 O. R. 15.— CAN. 


PART VI. SECT. 3. SUB-SECT. 3.— 

G. (a). 

1392 i. General rule ..] — ^AdXEW v. 
Davis (1911), 17 W. L. R. 570. — CAN. 

1392 ii. — — .] — Gowans - Kent 
Western, Ltd. v. Ahsiniboia Cum 
(1915), 33 W. L. R. 26G; 9 W. W. R. 
936.— CAN. 
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Sect. 3. — By rc 2 )rcs e?itatio» : Sub-accf. 3, G. (a).] 

advanced him £230 on a mtge., by assignment, 
of the lease the furniture effects then in & 
upon the premises. The mtge. deed, which was 
made between P., tlierein described as “of the 
Cambrian Stores “ of the one part & deft, of the 
other i)art, bore date Oct. 10, 1861, & the money 
whicli was advanced by deft, to P. was by him 
immediately paid to !>. C. was present at the 
negotiation betwetm P. deft, for the loan, at 
the execution of the mtge. & the payment of the 
money, all of which was effected on Oct. 10. 
P.’s name was painted up outside the door where 
li.’s nam(! had been, but C. had the management 
<jf the business of the tavern behind the bar. 
C. became bkpt., & on trover being brought 
against deft, by pltfs., (h’s assignees, for a wrongful 
(conversion of the goods comprised* in deft.’s 
mtge. : — Held : the property in the goods passed 
by the assignment from Ih to 13., & C. was estopped 
from saying that because neither he nor 1*. had 
any j)roperty in the goods at the time of its 
execution, therefore, the assignment was in- 
oj^erative. 

The assignment to P. was made, by 1*. as the 
agent of C., A: C. cannot be heard t/O say that the 
goods w('re not his at the time P. so acted as his 
agent in assigning them. It is indifferent whose 
propert y they v^ere. He is estoiipcd from saying 
that the iiroperty did not pass (Biiamwell, B.). — 
Edmands r. Best (1862), 1 New Hep. 30 ; 7 
L. T. 270. 

1393. .] — C. proposed to H., the general 

manager of the M. Bank, that tlie bank should 
advance him £8,300, to enable him to conclude a 
contract for the purchase of an unxjaid vendor's 
interest in a colliery. H. had authority to make 
the advance. An agreement between C. <k: tlie 
bank, providing for the loan of the money by the 
bank, the mtge. of the interest in the colliery 
to be purchased to the bank to secure rex)ayment 
of the loan charges was i)reparcd by a solr. on 
H.'s instructions, &; signed by 0. U. then declined 
to make the agreement without consulting the 
directors, & obtained C.’s signature to a document 
to tlic effect that the agreement was subject to 
the apr)roval of the dii'ectors. On the same day, 
after a meeting of the directors, H, tol(i C. that 
the directoi-s approved, & that the bank would 
advance the money. The agreement was never 
signed by any one on behalf of the bank. Hubse- 
(piently, II. told C. he ought to be more firmly 
bound to take the money from the bank, & induced 
him to sign a document to the effect that, in 
consideration of the bank’s agreeing to carry out 
th(' arrangements mentioned in the agreement, 
he agreed to x^ay the bank charges named therein, 
whether the bank carried through the transactii^n 


or not. In fact, the directors did not approve of 
the agreement, & H. acted under the erroneous 
impression that they did. The bank refused to 
find the money, & C. was, in consequence, unable 
to comj)lete his contract : — Held : Stat. Frauds 
not being pleaded, the circumstances constituted 
an agreement between C. & the bank, & the bank 
were estopped from denying such an agreement. — • 
Manchester. & Oldham Bank, Ltd. v. Book 
(W. A.) & Co. (1883), 49 L. T. 674. 

1394. .] — Farquha_rson Brothers & Co. 

V. King & Co., No. 1021, anic 

1395. .] — Applts.’ cashier jiresented at 

resps.’ bank cheques drawn on resps. in favour of 
applts. ifc crossed generally' ; in exchange he was 
handed cheques for the same amounts drawn by 
resps. upon other banks & crossed generally. 
Axiplts. had by their conduct held out their cashier 
as having authority to deal with the cheques in 
this way. The cashier fraudulently paid the 
che<iues handl'd him by resps. to his own banking 
account tk mtsaiipropiiated the proceeds : — Held : 
the cheques drawn on resps. were paid by the 
cheques given in exchange wit hin Bills of FiXchange 
Act, 1882 (c. 61), s. 79 (2), but apxdts. were 
esto]>pod from denying tlie authority of their 
cashier to receiv^e payunent in that manner «fc were 
not entitled to recover damages. — -Meyer & Co., 
I.«TD. r . SzE Hai Tong Banking & Insurance Co., 
Ltd., [1913] A. C. 817 ; 83 L. ,T. P. C. 103 ; 109 
L. T. 691 ; 57 Sol. Jo. 700, P. C. 

See, generally. Agency, Vol. 1., p. 384. 

Where agent’s authority limited — Limita- 
tion unknown to third party.] — See Agency, V'ol. 
I., p. 381. 

Knowledge of agent.] — See, generally, 
Agency, Vol. 1., pp. 010 et scq. 

Insurance agent.] —Sec Insurance. 

Authority o! solicitor to compromise suit.] 

— See Solicitors. 

1398. What constitutes holding out —Question 
for jury.] — Batchelor v. Hunt (1851), 18 L. T. 
O. S. 75. 

1397. — Employment of insurance broker to 
effect policy.] — I’ltf., a shix)builder iti lAjndon, 
employed one AV., an insurance broker, to liffi'ct 
a policy ui)on a shii) at J^loyd’s &, after the 
happening of a loss, gave W. the ship’s jmpers 
for the purj>ose of enabling him to adjust the 
loss with the underwriters. The policy was 
effected in W.’s name, he retained jiossession 
of it. An adjustment having taken jilace, the 
loss was settk'd, in accordance with the usage 
I>revailing at Lloyd’s, which was found to be 
generally known to merchants & shiiiowncrs, but 
which the jury found was not known to i)ltf., who 
had merely left the policy in W.’s hands for safe 
emstody, by the underwriter setting off the 


1396 i. Wlml cfmstitutrs holding out — 
Question for jury .] — Whether uiitlio 
nty has bi'cn eoiiferred ou an Hji^eul 
is H iiueBtioii of fact, which may bi 
proved by sliowirig that it waw cxpressl j 
given : or the acts of recognition in 
the prineiiial may be Hiieh that tin 
authorit y may be infernal. — Saywaui 
V. Hcnhmuih (1905), 11 Jj. C. U. 375 
2 W. L. U. 319. — CAN. 


1396 ii. 


■•) — 11 dd ; if renp.' 


had acted tijioii the asHumptiou thu 
there waH not any proper construe 
lion, & that llio priueipals had failei 
to notify them wit.hin a icasojuU)! 
tiiiio tliat they diHapyiroved the <!oii 
tract, it was open to the jury to info 
from iho silence of the priueipals tliu 
they luid assented to it.— I ntkuw 
TJONAP PaPKU Vo. V. Wl-JC’liK (1900 

4 C. L. H. 739.--AUS. 


n, — ■ — Fortner hotel proprietor’s 
name twer dwtr.] — Deft, was a Jicensee 
of an liotel & kept his name up over 
the door, but w’as not roallj' interested 
in tiie business, which was carried 
on by others who were supfiliod with 
liquor in bulk by pltfs. ; — Held : in 
the absence of any evidence of an 
intimation to pltfs., that the business 
was not heitjK carried on by deft., 
deft, was estopped from denyiuR that 
the persons carrying on the hnsluess 
were his uKents for the pureliase of 

. q’OOTII V. IjAWH (1888), 

i. U. 154 ; 4 N. .''i. W. W. N. 

in 

v'oy- Knoien to third ftorly.] - 
Where filtf. seeks to enforce a eouiraet 
Oil tiie if round that it was jiiade with a 
person whom deft, hold out to the 


world as ids aicent, by porinitting him 
to deal in a cert,ain way, pltf. must 
jirove that he was aware of & con- 
tracted on the strenffth of that course 
of dealing' from which ho seeks to show 
an implied a(?cncy. — U ouinson r. 
'rvsoN (1888), 9 N. S. W. L. U. 297. — 
AUS. 

p_ Whether invesiinq etn- 

jtloyee with title “ Lund Comtnissioiter.” i 
— Pltfs., as assignees, claimed specitle 
pcrformaiice of an alleged qgreemont 
for the sale of lands based upon the 
follow'liiK ietfor ; The (). Co. hereby 
UKree to sell to you a piece of land at 
or near JI., to contain at least one 
hundred acres of land, at the price 
of if 5. (Ml per acre. The land to be as 
near as possible as shown ou tho 
annexed sketch. (Signed) F., Land 
Comr.” Tho lands claimod were not 
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ainourii payable by liiiii iijioii the policy against 
the balance due t,o liini from tlui broker for 
premiums on other policies effected by him : — 
Held : assuming that pltf. was estopped from 
denying that the broker had authority to receive 
the amount due from the underwriter on the 
policy in money, lie was not bound by the usage, 
&, consequently, he was entitled to recover the 
amount against the underwriter, notwithstanding 
such settlement. — Sweeting v. PEAinn^i (18(11), 
<J C. B. N. S. 5134 ; 130 L. J. C. P. 109 ; 5 1^. T. 79 ; 
7 .hir. N. S. 800 ; 9 W. R. ;i4:3 ; 1 Mar. L. 0. 134 ; 
143 E. R. 210, Ex. Eh. 

*4 rutofa/ tons . -Mentd. CalUirall r. Hiiullo (1H(57). L. II. 2 

C. 1*. :3(;h ; Emanuel v. llobarta (1808), JJ H. & 8. 121 ; 

(IriHsoll r. Oristowo (18(58), L. R. O C. P. 112 ; r. 

Garrett (18(50), L. R. 4 C. R. TiSO ; l\iarsoii r. Hcott 

11878), 0 Cli. D. 198; Blackburn v. Mason (1893), 37 

8ol. .To. 283; Pape r. Westacott, [1894] 1 Q. B. 272 ; 

Leffffo V. Byas, Mosley (1901), 18 'P. L. R. 137 ; Matveleff 

r. Grossfield (1903), ril W. R. 3(55; Bradford v. I'ricc 

(1923), 92 L. J. K. B. 871. 

1398. Payment of debt incurred by wife 

without authority.] -When a husband has not 
authorised his wif<‘. to pledge his credit ho is not, 
by th(! fact- of giving a cheque in payment of a 
debt incurrcid by Inn*, (‘stopped fiom disfiiiting 
his liabilit y for goods afterwards supplied to h(‘r. 

DURRANT V. Jloi.DSWORTlI (188(5), 2 'r. 1.1. it. 
7(i:3. 

Sr(\ farther, Agengy, ^"ol. I., p. 381 ; Earimers, 
Vol. Vill., pp. 122, 123. 

1399. Whether conclusive — Of partnership — 
Bills & receipts signed as for partnership.] — A 

father who holds out- to the world that his son is 
ids partn(‘r, A wlio sends bills A signs receijits in 
their joint nann's, in an action brought in his own 
name is not j»recluded from .showing that his son 
is not a partner. — Olgssop v. (Oilman (1815), 
1 Stark. 25, N. P. 

A tiiiaUdioii : — Mentd. Barker r. 8tulibs (1810), 1 Man. & G. 

1 I. 

1400. Operation of rule -Agent fraudulently 
abusing authority.]— The reason why a jiarty is 
hound by the acc<*ptance of his partner without 
his authority is, because he has consented to the 
existence of his partn(‘r’s authority to accept, A 
is t herefon* responsible to a person who takes the 
bill hand fide. Tlie reason is founded on th(^ law 
of estoppel ill pals, A it is Ix'caiise he is bound by 
the exercise of authorit y, even though fraudulently 
used, to a jierson who takes the bill bond fide ; if 
not so taken it cannot be binding on him, but if 
it be taken so, he is estopped from denying the 
acceptance (Wibbes, .1.). — JIogg v. Skeen (18(35), 
18 (!. 13. N. S, 42(3 ; 5 New Rep. 279 ; 31 E. .T. 

P. 153 ; 11 T,. T. 709 ; 11 Jur. N. S. 211 ; 13 
W. R. 383 ; 144 E. R. 510. 

1401. Client trusting solicitor.] —W. built 


some houses on land which D., a solr., had con- 
veyed to him, A then mortgaged the houses A 
land to D. to secure an advance. D. transferred 
the mtge. to E., who did not give W. notice of the 
transfer. W. afterwards agreed to sell three of 
the houses to F., who was to have a free convey- 
ance prepared by D., A to accept W.’s title from 
D. D. A W. were parties to the purchase deed, 
which falsely recited that D. being seised of the 
property for an unincumbered estate of inheritance 
in fee simple in possession, had some time before 
agre(‘d to sell the same to W., but that no convey- 
ance had been executed. 1 ). icccived the purcha.se- 
money, A retained part. W. received the balance 
of the purchase-money. 1>. paid E. the interest 
on the mtge. debt for some yeai's after the sale 
of F., A then absconded. F. in fact had no 
notice of E.’s security, A W. denied knowledge of 
it : — Held : considering the mod(^ in which W. 
placed himself entirely in the hands of D. in the 
transactions, the knowledge that 1). had must be 
imputed to W., A he could not be heard to say 
that E. was yiaid off by the ])ayment to 1). — 
Dixon v. Winch, |1900] 1 (4i. 73(5 ; (59 L. J. Ch. 
4(55 ; 82 L. T. 437 ; 48 W. R. 612 ; 1(5 T. L. R. 
276 ; 44 Sol. Jo. 327, C. A. 

,4 n M-o/a/ ioN.s Ref d. Turmu' i'. Smith, |1901] 1 Ch. 213; 
liorwick V. Price, [1995] 1 Cli. G:»2 ; Powell v. Browuo 
(1907), 97 Ji. T. 854. 

See, generally, Soijcitors, 

1402. Where agent acts in own interest.] — 

Where an agent, in contracting on behalf of his 
principal, lias acted within the terms of a written 
authority given to him by the jirincipal, but the 
existence of which was not known the other 
party to the contract, the principal cannot, if the 
other party lias acted bond fide, repudiate liability 
on the contract on the ground that the agent, in 
making it, acted in his own interests, A not in 
those of his principal.— Hambro v, Burnand, 

1 1904] 2 K. B. 10 ; 73 L. J. K. B. (569 ; 90 L. T. 
803 ; 52 W. R. 583 : 20 T. h. R,. 398 ; 48 Sol. Jo. 
369 ; 9 Com. Cas. 251, ('. A. 

Annotdtiotus ; — Apprvd. IJeyil r. (JriM!e, Smill), [19P2] A. C- 
71(5. Consd. limlerwoud r. Bank of liiverpool, Under- 
wood v. Barclays Bank, [1924] I K. B. 775. Refd. British 
Marine Mutual Inseo. Assoen. r. Dralt'en, Read A Morgan 
(1903), 47 Sol. .lo. G72 ; RuIxmi v. Great Eingall Con- 
solidated, [1901] 2 K. B. 7!2; Cuthhert v. Robarts, 
Lubbock. [i909] 2 Ch. 22G ; Willis, Faber r. Joyce (1911), 
194 L. T. 570. Mentd. Malcolm, Brunker v. Waterhouse 
(1908), 24 T. L. R. 854. 

1403. Where agent’s act illegal.] — The 

bailiff, who was carrying out a distress for rent in 
arrear, illegally broke into the lious(^ A seized 
certain goods. lie went out without having sold 
the goods. Subsequently the landlord put in a 
fresh distress for the same rent ; — Held : the first 
alleged distress was illegal A void ab initio, A was 


those shown on the sketch i)laii but 
other lauds alleged to Juive been sub- 
stituted t,horefor by verbal agreement 
with another employee of deft, co., at 
the time of survey : — Held : specific 
performance co\ild not bo decreed in 
the absonoo of any proof of authority 
of the agent to sell the lands of deft. 
c(»., & the ineiro fact of investing their 
employee with the title of “ Land 
Coinmissioncr " did not. estop dcft.i. 
from denying his jiower to 8<‘ll lands. - 
Elk Lumber Co, v. Crow’s Nest Pass 
Coal Co. (1997), 39 S. C. R. 169.— 
CAN. 

Q. - — — Previous aerepftnirr of 
floods houijht by ayent .\~YL, repre?- 
sfintlng himself us ag<‘nt of deft, pur- 
chased goods from pltfs. for deft.., 
pitfs. taking in payment, a draft drawn 
l\y B. on deft., paya]>h‘ t o pltfs. J'ltfs. 
sluijpod the goods tii deft., placed 

draft in the bank for colleetlon. 
Left, aoooptod the goods & paid the 


iraft. Two other sales were made 
I setthxl in a similar niannei-. The 
raft.s Avero on special forms of deft., 
urnisheci by deft, to R. Upon pltfs. 
iiakiug a further similar sale & ship- 
iient, deft, refused the draft & returned 
ho goods, asserting that R. had no 
ristructions to purchase them : — Held : 
{. AA'as the authorised agent of deft. ; 
i in any case, deft, was, by his con- 
uct, ostopptxi from denying the 
genev. — -Ramelson & Levinson v. 
70RTH-WE8T Hide & Fun Co. (1914), 
7 W. L. R. 100 ; 15 D. L. R. 905.— CAN. 
r. Whether conclusive — Of jmriner' 
hip — Necessity for knoicledye of third 
i<ir///.]— When a p(‘rson, not in fact 
l>ar(n(Ar, authorises his namt^ to be 
sed in (bo llrm name of a partner- 
liip there is a holding out <tC himself 
s a partner to any one aaIio knows or 
as reason to believe that this rei)re- 
mts the name of the person so 
uthorising its use, but a partnership 


hy estoppel or by holding out avIU not 
1)0 created if the real position of affairs 
is known to the creditor. — M cLean v, 
CLARK (1893), 29 A. It. 660.— CAN. 

s. Authority to complete, documents 
siyued in blank — Bonds .] — Where a 
person chooses to entrust to Ids own 
man of business a blank paper duly 
stamped as a bond & signed & sealed 
by himself, in order that the instru- 
ment may bo duly drawn up & money 
raised upon it for his benefit, if tho 
instrument is afterwards duly drawn 
up A money obtained upon it from 
persons who have no reason to doubt 
the boiui Jides of the transaction, it 
must, in the absence of any evidence 
to the cont-rary, be taken that tho 
bond was drawn in aocjordanco Avith 
the obligor’s wishes & instructions. — • 
WAHIDUNNESSA V. SUROADASa (1879), 
1. L. R. 5 Calc. 39.— IND. 

t. Agent’s authority limited — Known 
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Sect. 3. — By r(’ 2 )rcsentaiion : Sub-sect. 3,(7. (a), (5) 

a trespass <fc not a distress, &, therelbrc, the land- 
lord was not thei-eby prevented from putting in 
the subsequent distress to recover the rent due. — 
Grunnell V . Welch, [1906] 2 Iv. B. 555 ; 75 
L. J. K. B. 657 ; 95 L. T. 238 ; 54 W. R. 581 ; 22 
T. L. R. 688 ; 50 Sol. Jo. 632, C. A. 

Authority of master of ship as to bills of lading.] 
— Sec Shipping. 

Authority of auctioneer.] — See Auction & 
Auctioneers, Vol. III., pp. 14 et seq. 

Authority to complete documents signed in 
blank — Bills of Exchange.] — See Bills op Ex- 
change, Yol. VI., pp. 72 et seq. 

Transfers of shares.] C ompanies, 

Vol. IX., pp. 365 et seq. 

(b) As to Bight, Title, Possession, or Capacity of 
Party Holding Out. 

1404. Name of party.]- —An objection was raised 
to the validity of a commission, that bkpt. wJis 
described in it by the names of Robert Martin 
Jackson, his name being (jnly Robert Jackson. 
It ajipeai'ed, however, that he liad liirnself adopted 
A used the name of Martin. 

IJic law will not permit a man to say he is not 
know n by the name wdiich he himself lias adopted 
A used (Lord Eldon, C.).— Be Jackson, Ex p. 
Smith (1814), 2 Rose, 25, L. C. 

1405. .] — Where A., having two Christian 

names, has omitted one of them in hLs dealings 
with B., he cannot, in an action brought against 
him by B., make the same omission a ground for 
setting aside the proceedings. — Walker r. Wil- 
loughby (1816), 6 Taunt. 530 ; 2 Marsh. 230 ; 
12 8 E. R. 1110. 

1406. Contract entered into on basis that funds 
available.] — (kRiain of the trustees under an Act 
of Parliament for making a road, the fund provided 
by the Act being neilhcr suhicieut nor available 
for the object until the completion of the road, 
raised money on their personal credit to carry on 
the w’ork, A aftenvards brought an action against 
the other trustees who liad attcruhnl any of the 
meetings for payment of an equal proportion each 
of the whole (expense of the road, or at least for a 
pro})ortion of the expimse autlioris(‘d at the m(‘et- 
ing or meetings wdiicli they attended. The Ct. 
of Session held that the mere fact of pre.sence at i 


meetings did constitute a primd facie ground of 
personal liability, & that the onus lay on defenders 
to show, if they could, facts & circumstances 
exempting them from that personal liability. On 
an appeal to, A a remit by, the House of Lords : — 
Held : the mere fact of presence at meetings did 
not constitute a priwd facie ground of personal 
liability, & the omis lay upon the pursuers to 
show acts beyond mere attendance done by the 
defenders to render them personally liable ; A, 
therefore, the defences of those trustees, against 
whom nothing was alleged A proved except the 
mere fact of presence at meetings were sustained ; 
but as to those trustees who signed contracts, 
they were personally liable for a proportion of the 
expense of such contracts as they signed. 

\Vhen trustees confine themselves to th(5 Act of 
Parliament A the application of the Parliamentary 
funds, they are not personally liable ; but this 
also rt‘sts on strong principle, that as the trustees 
must know whether there are funds to carry on 
tlie work, when th(‘y contract wuth those who do 
not know, they shall be considered as representing 
that there are funds, A shall be bound to provide 
funds to pay the contractors (Lord Eldon, C^). — - 
Higgins v. Livingstone (181(5), 4 Dow, 341 ; 
3 E. R. 1186, H. L. 

Expld. WilHon r. Gooiliuan (18-11), 4 Haro, 

.'ll. Refd. Sprotl r. rowolJ (1S2G), 3 Hing. 478 ; I’urroit 

r. Ejuo (1833), 3 L. J. 0. V. 3. 

1407. Man & woman living together though not 
legally married.] — Rents devised to a female 
durante viduitate, do not pass over to the reimiinder- 
rnan upon her cohabiting w'ith one; who, under an 
illegal marriage, holds himself out as her husband, 
A tiie party, who thus holds liirnself out, is not, 
by so doing, estoppt'd to show' th(i invalidity of the 
marriage. — Allen v. Wood (1831), 1 Bing. N. (\ 
8 ; 4 Moo. A S. 510 ; 3 L. J. G. P. 219 ; 131 E. R. 
1020. 

1408. That party’s interest determined.] — 

Downs v. Cooper, No. 1031, ante. 

1409. Power to assign shares.] — In an action 

for not transferring to pltfs. certain sliares of 
deft, in a railway co., A which deft, had sold, A 
jiromised to transfer to within a rca.sonable 

time, A jiltfs. had promised to accept within a 
reasonable time, tliii declaration averred tliat pltfs. 
had always, from the time of the making of the 
said promise, been rtiady A willing to accept the 
transfer of tlie said shares, w'hereof d(dt. had 


forfeiture of al 
On HiKuinf? th( 
from the aifen 
))y hiiu & eou 


to third parti/ — No estojjprl.] ~li 
effected a policy of Arc iusurauct 
with applts, through their local aRCut 
The policy made the ^)ropoHal the hasi!- 
of the insuraJicc, & its correctness oi 
untruth in anj’ respect material oi 
not, was to exonerate the co. from al 
liability &, fraud or falsehood iu ih( 
notice of claim for loss under the 
policy was to work a 
benetits thereunder. 

I»ropo8al B. rciccivcd 
a cover note sij^uod 
taiiiinK the words “ accepted l)y tlus co 
sui)jeet to he apjjrovcsd i»f tlie mamiKci 
Across the document wer 
written the words “ Eourte(?n day 
cover only.” In the proposal wide] 
was nlled up by the aijeeit, & iu th 
iiotico after the lire B.’s interest ii 
the premises was falsely dcHcrihed t' 
a material extent : ~lldd : tlie autho 
rity of the local agent was limited t 
trausniitting the proposal to the co 
it issuing t(i the proiionent an intcrii 
receijit giving temporary cover ; t 
this liniittitioii hud ox{ir(*ss uoiici 
& the co. was therefore not estoiipe 
from setting up the (3xeeMH of anthorit, 
of the agent. — JUkkxix Ahsuu.wc 
UO., IjTP. r. Bl'HKC’HUKlfi (UJOU). 

(J. L. U. yiG.— AUS. ' 


a. Manager of company — Es- 
topped from denying his agency .] — 
Held : deft., an agent, who had 

ao(iuired title to . certain property, 
bold as trustee for pltf., lie bfdng 
manager for pltf. co., &. under tbo 
circumstances, was estopped from 
H(itting up his deed. — E mpikk Coal A 
Tramway Co., Ltp. v. 1*.\tku:k (1908), 
G E. L. li. 2GG.— CAN. 


PART VI. SECT. 3, SUB-SECT. 3.— 
G. (b). 

b. Bailee of cattle re presenting 
himself as owru:r— Fraud on execution 
crediUtr — Estopped from miing for 
pasturage.] — Deft, went to England, 
leaving A., an agent, on his farm, who 
purchased corn from jiltf. to feed deft.’s 
cattle. Executions were Issural ugaiust 
deft., A A., to protect the cattle, 
assigned them to pltf. as if to pay the 
sum due to him for corn, hut gave ut 
the same time an undertaking that ho 
would pay pasturage for them at the 
usual raUiS ; A when the hailHT came 
to seize, pltf. claimed tlie cattle as his 
own ; — llelit : ho could not afterwards 
sue deft, for the jmsturago for having 
couciirroil iu the fraud by lioldlng out 
the cattle as his own, he was estopped. 


— Bell v. Peel (]8j8), la U. C. II. 

6 U 4. —CAN. 

0 . True owner allowing title to he 
claimed.] — If the true owner goods 
so coinluct bimself as to enable 
ariotlier, who has the jiossessiou, but 
not the projiorty, of such goods, to 
hold hiuLself out to the world as the 
real owner, the true owner is estopped 
from denying the lltlo of an iiuiocent 
purohaser for value. The possession 
of property attached to the realty, 
which thereby becomes realty, is a 
suftlclent indication of ownership to 
estop the real owner as against an 
innocent imrchascr for value. — Mc- 
Donald V. Weekh (18(50), 8 Or. 297. — 
CAN. 

d. Action in name of company — 
Allowed to proceed — Company esUrpped 
from denying authorisation.] — In an 
action for false arrest A maUcloua 
prosecution, it appeared that C., 
acting as cashier for deft, oo., believing 
that he had overjaild pltf., an employee 
of deft. CO., $100, cuused him to bo 
arrested by deft. c(l in an action in 
the county ct. Deft. co. charged (J. 
with tlie $100, A made no denmnd upon 
pltf. for the amount, and while It did 
not authorise C. to Issue the capias 
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Part VI. — ^Estoppel in Pai8. 


notice v—HeM : in the absence of its being shown 
to be illegal deft, was estopped from saying the 
not assignable. — Tempest v. Kilneb 
^ 300 ; 3 Dow. & L. 407 ; 3 By. & 

Can. 700 ; 15 L. J. C. P. 10 ; 6 L. T. O. S. 
lo2 , 9 1038 ; 135 E. R. 960; svhsequeni 

jjroceedings (1846), 3 C. B. 249. 

See, generally. Companies, Vol. IV., nn 347 
ct scq. ^ 


1410. Party admitted to defend as mortgagee & 
lanmord.j In an action of trespass for mesne 
profits accruing between the date of demise in the 
declaration in the original action of ejectment, & 
the date of the judgment in that action i—Hcld : 
the consent rule entered into by deft, whereby 
he was admitted to defend “ as mtgee. & landlord,” 
was conclusive evidence against deft, of Ids being 
landlord of the premises, & deft, was not entitled 
to set uj) as a defence that he was a mtgee. out of 
possession, & had received no profits. —Doe v 
Ch ALLIS (1851), 17 Q. B. 166 ; 20 L. J. Q. B. 478 ; 
17 L. T. O, S. 142 ; 15 Jur. 900 ; 117 E. R. 1244. 

1411. Landlord holding himself out as bailee.]— 
ritf, deposited household furniture at a depository 
to be w^arehoused at the rate of 30.*?. a year. At 
the time he thought he was depositing them with 
a CO. with whom he had had dealings before ; A- 
he received a receipt in the name of the co., which 
name was also over the door of the depository. 
J he fact was that the co. had sold their business 
to B., & let the i)rcmises to him, but they had 
authorised the u.se of tlieir name. B. being in 
arrears for rent, defts. seized & sold pltf.’s goods 
under a warrant of distress from two of the 
directors of the co., on which pltf. brought an 
action against defts. '.—Held .* the co. were 
estopped from distraining as landlords by having 
allowed themselves to be held out as the persons 
with wdiom the goods were deposited. — Miles v. 
Euubkr (1873), L. R. 8 Q. B. 77 ; 42 L. .1. Q. B. 
11 ; 27 L. T. 756 ; 37 J. P. 516 ; 21 W. R. 262. 

J HiwUit ion : —Vlenti. Clurko r. Millwall Dock Co. (isgr,), 5'S 

L, 1. 31U. 


1412. Agreement to pay water rate.] — Ea.st 
London Watebworks Co. v. Foulkes (1892), 37 
Sol. Jo. 29 ; subsequent 'proceedings, [1894J 1 Q. B. 
819. 

Holding out as partner.] — See Partnership. 

Holding out as owner of goods by sale.] ~8'cc 

kSALE OF Goods ; Trover & Conversion. 

Power to assign trade mark.]— Nec Trade Marks. 

Existence of assets of testator’s estate.!— Ncc 

Executors. 

1413. Lease taken by landlord through agent.] — 

In an action for an illegal distress for rent, deft.’s 
agent had let the premises to an agent of one under 
whom as landlord pltf. claimed ; such taking 
was a stratagem to obtain possession of the 
premises ; the agent had given up the premises 
to his principal immediately after he had obtained 
possession of them ; & the principal had put pltf. 
into possession ; no portion of the rent beyond 
tile deposit on the letting had been paid ; iso the 


title of pltf.’s landlord was better than that of 
deft. : — Held : pltf. was estopped from denying 
that he was tenant to deft. — F arniiam v. TnoRN 
(1849), 15 L. T. O. S. 343. 

Qualification as solicitor.] — See Solicitors. 

(c) As to Right, Title, Possession, or Capacity of 

Third Party. 

1414. Third party allowed by assign 3es to retain 
goods of bankrupt.]— Trespass for taking pltf.’s 
goods. Defts., by a special plea, stated that one 
A. became a bkpt., &- the issuing of a commission, 
<fc the assignment of effects to the assignees, was 
then set forth in the usual form. That said goods 
were the property of the assignees, but that pltf. 
claiming title under colour of a certain gift, pre- 
tended to have been made thereof by bkpt., 
seized & took the goods, therefore, defts., as 
the servants of the assignees, justified the trespass. 
Replication, that the said goods were not the 
goods of the assignees, but were pltf.'s goods : — 
Held : the proceedings under the commission of 
bkpey. w’cre admitted by the replication, & the 
only point in issue, was the property in the goods. 

Pltf. might have showm, although that is carry- 
ing his i‘igjit to the fullest extent, that tliese were 
originally the goods of bkpt., but that the assignees 
had so long allowed him to remain in the possession 
of them, exercising full apparent control over them 
in the course of his trading, that they were estopped 
from saying that the assignment to pltf. could be 
objected to (Tindal, O.J.). — Jones v. Brown 
(1835), 1 Bing. N. C. 484 ; 1 Hodg. 33 ; 1 Scott, 
453 ; 4 L. J. O. P. 124 ; 131 E. R. 1264. 

.-InaogiUon Mentd. Byers r. Southwell (1 «:}!>). 9 C. 

320. 

1415. Pretended sale of goods — Possession 
given.] — Pltf., being in difficulties & fearing that 
some of his creditors would issue execution against 
his goods, agreed with deft., W'ho was also a 
creditor, that there should be a pretended sale of 
them to liirn. For this purj)ose an iri voice was 
made out a receipt given to deft, for a sum 
therein stated to be the purcliase-money, 
possession of the goods was delivciH^d to deft. 
Afterwards deft, sold the goods as his own, wh(ire- 
upon pltf. brought trover: — Held: no i)roperty 
in the goods passed to deft., A i)ltf. was not pre- 
cluded from showing that no payment w^as in 
fact made, A tliat the transaction was not a real, 
but a pretended sale.— Bowes v. Foster (1858), 
2 II. A N. 779 ; 27 L. J. Ex. 262 ; 30 L. T. O. S. 
306 ; 4 Jur. N. S. 95 ; 6 W. R. 257 ; 157 E. R. 
322. 

Anmdations : — Expld. AHhi)itel v. Brvan (lSf53), B. & S. 

471 ; Luo r. L. & Y. lly. (1871), (i Cli. App. 527. Apld. 

Taylor V. Bowers (1S7G), 1 Q. B. D. 291. 

1416. Recital in draft deed sent for approval.] — 

Testator, who died in 1760, made a general devise 
of freeholds A copyholds t-o his daughter in tail. 
His grandson was in 1783 admitted to the copy- 
holds as tenant in tail, A w'as proved to have been 
in 1833 in possession of the copyholds & of certain 
freeholds then held therewith. He made a will 


it pcrinlttcd tbo action to proceed & 
paid the costs ou judgment boinc: given 

CO., by per- 

iiutting Its name to be used in tbo 
estopped from setting up 
mat it did jiot authorise the action « 
arrest. -Lakduy r. Bathihlst Ltimbku 

N. B. li. 371 ; 35 

f>- 1 a IL 70].- CAN. 

e. AuOiorisation of wife —To hold 
Proprietor.} — PItfs. Sc 
( clLs., cither party holdiutf a separato 
I ecreo otrainsl the same estate, had 
leave purohased hi execution. 


Both parties claimed the proprietary 
right & possession, defts. holding the 
latter. The first of the decrees in 
date was pltf.’s for money against the 
represontatives of the deceased owner 
of tbo property, Avhich before then had 
l)ODn mortgaged to defts. by his widow. 
I’ltfs. obtuiTiod only the equity of 
redemption, their purtdiasc having been 
of the right, title, Sc interest. The 
mtgees., having got a decree upon their 
lutge. against the widow, purchased 
at the solo in execution & defended the 
posscssiou which tliey obtained : — 
Held : the owner, having in his Ufo- 


timo authorised his wife to hold herself 
out as proprietor in her own r’.ght, 
could not have succeeded in a suit to 
disentitle the mtgeoB. without proving 
that they either had taken the mtge. 
with such uotioo or that they had been 
put upon inquiry ; the same principle 
applied to these pltfs., who had pur- 
ehaaoci his right, title, & interest & 
that they were bound equally with 
him. — Mahomed Mozuffkr 11 ossein 
V . Kisuoui Mohun Boy (1895), 
1. L. 11. 22 Calc. 909 ; L. B. 22 Ind. 
App. 129. -IND. 
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Sect. 3.— -By rcprcsodtilion : Sub-ficct. G. (c) <£^ 

id).] 

purportinj^ to d(^vise thtvsc freeholds & the copy- 
holds, & died in 1840. His brother heir in 1841 
executed a deed jiurporting to be for the purpose 
of barring any estates tail in the freeholds, whereby 
lie conveyed the freeholds to the devisee under 
rbe will, <fc covenanted to surrender the copyholds. 
This deed was not inrolled, but the devisee was 
admitted to the copyholds. The devisee died 
intestate, & his brotlier succeeded him as his 
lieir, <te made a will purporting to devise the free- 
liolds the copyholds in fifths, pltf. taking one- 
fifth & deft, another fifth. Deft, afterwards 
agreed to buy pltf.’s one-fifth, &: a conveyance 
was made by her conveying to deft, her one -fifth 

all her estates «te shares in the land, neither of 
them being aware of the earlier title. Four years 
afterwards the deed purporting to l3ar the estate 
tail was found, & thereupon deft, requested pltf., 
w'ho was heir in tail of the original testator, to 
confirm the sale, sent to her the draft of a deed 
reciting that the original testator was seised in 
fee of the freeholds A: devised them, that she 
was tenant in tail. She then filed a bill to have 
her conveyance set aside «fc to be declared tenant 
in tail of the freeholds : — Held : under the cir- 
cumstances, the sending by deft, of the draft 
deed stating that the original testator w'as seised 
in fee was not an admission by deft, of the fact. — 
Eulley r. Buu.EY (1874), 9* Ch. App. 739 ; 44 
Iv. J. Vh, 79 ; 30 L. T. 848 ; 22 VV. R. 779, L. .T.T. 

1417. Business purchased in name of third 
party.] — PIdmunds r. Wallinoford, No. 384, 
ante. 

Third party entrusted with goods.] — See, generally, 
1‘aw'Ns & I’LEDOES ; Sai.e of Goods. 

1418. Third party entrusted with documents 
of title — General rule.] — The arguments at your 
Lordships’ Ear on behalf of resp. appeared to 
me to go almost to this, that whenever you have 
an equitable owmer avIio is the absolute owner, 
tliat is to say, entitled to the w'hole equitable 
interest, such a j)erson ought not to have a trustee 
at all holaing tin* indicia of legal ownership ; or, 
if he chooses, for his owoi purpose, to have such a 
tnistee, he must be in danger of suffering for every 
act of improper conduct by that trustee ; that 
therefore, if the person entitled absolutely to the 
equitable interest in a share in a railway co., 
chooses for liis own purpose to have that share 
standing in tla; name of a trustee for him, he will 
be bound not merely by a valid legal transfer of 
that shaie by the trustee, but by any equitable 
dealing or contract wdiich the trustee may choose 
t<,» enter into. ... 1 find no authority for such a 
proposition, <k I fe(il satisfied that your Lordships 
W'ill not be disposed to introduce, for the first time, 
that as a rule of law (Loud Cairns, C.). — Shrop- 
shire Union Raiiways Canae Co. v. R. (1875), 
L. R. 7 11. L. 49ti ; 45 L. .1. Q. B. 31 ; 32 J.. T. 


283 ; 23 W. R. 709, II. L. ; revsg. S. C. sub nom. 
R. V. Shropshire Union Co. (1873), L. R. 8 Q. E. 
420, Ex. Ch. 

Annotations : — Consd. Carrilt v. lloal & Personal Advance 
Co. (188»). 42 Ch. D. 2G3 ; lUmmor v. Webster, [1902J 
2 Ch. 163 ; Burgis r. Constantino, [1908] 2 K. B. 484. 
Refd. Bradley v. Kichos (1878), 9 Ch, D. 189 ; Re Kichards, 
Humber i’. Ilichards (1890), 45 Ch. D. 589 ; Lloyd’s 
Bank v. Bullock, [1896] 2 Ch. 192. Mentd. Ortigosa v. 
Brown (1878), 47 L. J. Ch. 168 ; II. r, Charnwood Forest 
Uy. (1884). Cab. & El. 419; yoc. G6n6ralo do Paris v. 
Walker (1885), 11 App. Oas. 20; lie Vernon, Ewons 
(1886), 33 Ch. D. 4 02 ; It. r. Lambouru Valley By. 
(1888), 22 0. B. D. 463 ; Bools v. WiUlamson (1888), 38 
(’h. D. 485 ; Union Bank of London c. Kent (1888), 39 
Ch. 1>. 238; Taylor r. Ilussell, 1 1891] 1 Ch. 8; Powell 
V. London 6c I’rovincial Bank (1893), 62 L. J. Cli. 795 ; 
Ward V. Dnnconibe, [1893] A. C. 369 ; Re Wasdoli’, 
Brittin r. I’artridge. [1899] 1 (-h. 163 ; Lloyd's Bank v. 
l^carson, 11901] 1 Ch. 865 ; Taylor v. London 6c County 
Banking Co., London 6c (!ounty Banking Co. r. Nixon, 
[1901] 2 Ch. 231 ; Longiiian v. Bath Eloctric Tramways, 
[1905] 1 Ch. 616 ; Bainford v. Keith 6c Blackman Co., 
11905] 1 Ch. 296; Walker r. Linom, [1907] 2 Vh. 104 ; 
Coleman v. London County 6c Wt'struinster Bank, [1916] 
2 Ch. 353 ; Hill v. Peters. [1918] 2 Ch. 273. 

1419. .] — The mere fact that a person 

has transferred the legal ownership of slock or 
shares or other j^roperiy, real or personal, to a 
trustee, gi\'es him the title deeds, or the 
securities, oi- otlna* indicia of title, does not 
justify any one in assuming that the jiersons to 
wdiom such transfer is made is the beneficial 
ow ner (Farweix, L.J.). — Ecrch.s v. (Jonstantini:, 
[1908] 2 K. E. 484 ; 77 L. J. K. E. 1045 ; 99 L. T. 
490 ; 24 T. L. R. 082 ; 11 Asp. M. L. C. 130 ; 13 
Com. Cas. 299, C. A. 

To goods.] - c Aoency, Vol. 1., pp. 370, 

377, Nos. 823, 824 ; Faw ns A, Fledges ; 8.\le 
OF Goods. 

To land.]— 6Vc Mortgage ; Sale of 1.(ANd. 

1420. Share certificates.] — Pltf. gave E. 

certain share certificates U])on terms that E. 
should sell them for jdtf. or return them within 
seven days, pltf. gave E. a written undertaking 
to execute a transfer of the shares to any pc‘rson 
to wdiom E. might dispose of them. JL did not 
sell or return the ccrtificatcjs, bub took them to 
deft., a pawnbroker, show ed liim the undertaking, 
ic reju'esented that E. Avas tlie owner, tV so inducecl 
deft, to make an advance upon them. In an 
action by pltf. against deft, for return of the 
shares x—Held : pltf. Avas not estopped from deny- 
ing E.’s authority to pledge, as the document 
shown to deft. Avas not such as to induce him to 
think that B. could deal with the shares otherwise 
than by sale. — Waltho v. Brooks Aaron 
(1885), 1 T. J.. 11. 505, D. C. 

Sec, further. Bills of Exchange, \7»1. VL, 
pp, 451 ci acq. ; Companies, Vol. IV., i)p. 305, 300, 
Nos. 2330-2330. 

• Transfer by way of security & sub- 

mortgage.] — See Companies, Vol. IX., p. 4 14, 
Nos, 2071, 2072. 

1421. Notice of bankruptcy to lessors & 

surrender of lease.]— Heane v. Rogers, No. 1090, 
ante. 


PART VI. SECT. 3, SUB-SECT. 3.- 
. . G. (c). 

1418 1. Third jturti/ rnlrustrd viii 
docuinerLta of iUir~-(jaiernl ri/h,]- 
AV hen one ja'^rson iirnis another with . 
f<ymbol of pi-opcrty he should th 
sullerci’ ik. not the pei'Hoii who give 
credit to the operation tc ih misled b 
— BKDAni) V. Sr-KNeKK Grain (Jo! 
Ltd., [1919] 2 W. W. U. 723.— CAN. 

.. -- — Sh<ut ... / iryn (icrn. 1 1 cr 

Ulleates for slimes in B. C'o., regisU^roi 
in the name of pltfs., wore indorsed ii 
blank by S. 6c. .1., jiltfs,’ inanager.- 
aeting within tlie scope of their authi. 
Hty, 6.: left in J.'s custody, 'rhere 
uftex* J without tlic kuowludtjo o 


S., pledged the shares with defts. as 
security for money lent by them to him 
Iicrsoiially. Defts, received the cer- 
tificates bond fide & ill tlie ordinary 
course of busiriesH. In an action for 
delivery nji of the eertificates to pltfs. : 
— Held : pltfs. had, by their conduct, 
enabled J, to act as he did, 6c in conso- 
quenco wore ostopjied from reclaiming 
the shares from defts. — African 
Mininu 6: Finanoiar Ahhocn. r. Dio 
Uaticmn (1897), 1 D. it. 314. S. AF. 

RiUs of htdin{/.] — The 
owner of goiids by endorsing bills of 
lading in i^lank He dellv^ering them to 
anotiicr, t, hereby eiiahling tliat other 
to hold himself out as the true owner. 


6c by iiennittirig him to draw demand 
drafts in his own name upon his own 
aecount to which draffs the hills of 
lading arc attached as security for 
advances of money, thereby misleading 
third parties into the reasonable bond 
fide belief that such other person is 
the rightful owner of the goods repro- 
seut-ed iiy the bills of lading, & into 
d(!ttling in accordance with such belief, 
may he estopjiod, as against such thlinl 
parties, from denying such ownership 
so lielie.ved as aforesaid. — B edarI) v. 
Si'KNOER Grain Co., Ltu., [1919] 2 
W. W. B. 723.— CAN. 

g. ,] — An owner of 

grain entrusted another person Avilh 
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1422. Recognition by bankrupt of validity of 
commission — Attending sale of goods.] — Heank v. 
Bogeiis, No. 1090, ante, 

1423. Third party held out as attorney.] — If a 

prisoner who executes a warrant of attorney, 
introduces a ijerson as his attorney, he cannot 
afterwards set aside tlie warrant on the ground 
that such attorney was uncertificated. — (Jox v. 
Cannon (1838), 4 Bing. N. 0. 4.53 ; d Bowl. 025 ; 

() Scott, 347 ; 7 L. .1. 0. P. 288 ; 132 E. B. 8()2. 
AnrwUiiion Expld. Holgato r. .Slight (lKr)l), 2 L. M. & P. 

1424. Petition for vesting of bankrupt’s property.] 

— Where petitioner for annulling the bkpcy. had 
filed the petition for vesting bkpt.’s estate in the 
assignee of the Insolvent (!t. : — Held: he was 
estopped from urging as an ingredient in support 
of the equitable invalidity of the ])etition that 
bkpt. liad no property for division among his 
creditors . — lie Merry we atiteii (1851), 18 E. T. 
O. 8. 52. 

1425. Goods transferred to third party — Through 
third party’s fraud.] — (1) The owner of goods 
lying at a warehouse was induced by the fraud of 

to instruct the wai'e houseman to transfer the 
goods to E.’s order. F. then sold the goods to 
an innoc<mt purchaser, who before jiaying the 
price obtained a statement from the warehouse- 
man that he held the goods to the purchaser’s 
ordei*. On the discovery of F.’s fraud the ware- 
houseman refiLsed to deliver to II. In an action 
of trover by the purchaser against the warehouse- 
man : — Held : the warehouseman having attorned 
t-o the purchaser, was estojqied from impeaching 
his title. 

(2) Sendde : the tru(* o\^mer, having enabled F. 
to hold himself out as the owner, could not set up 
his title against that of an innocent purchaser 
from F.— Henderson <k; Co. v. Williams, [1895] 
1 Q. B. 521 ; (14 L. ,1. Q. B. 308 ; 72 L. T. 98 ; 
43 W. B. 274 ; 11 T. L. B. 148 ; 14 B. 375, C. A. 

Annolations :-~-As /o (1) Consd. FaiQUharHon r. King, 115)02] 

A. (J. 32;'). As to (2) Expld. Farnuharsoii r. King, 115)021 

A. C. 32.'). Befd. Herdniaii t', Wheeler, 115)02J 1 K. 11. 

3(51. (JeneraUy, Mentd. Compauia Naviera Vasconzada 

r. (Jhnrchill & Sim, .Same r. Burton, [1900] 1 K. B. 237. 

1426. Enemy property coilusively held out as 
property of ally.] — Fltfs., a Frenchman & a Swiss, 
(■arrying on trade at Lisbon undt'r the name of 
deft., a Portuguese, shipped a cargo from thence 
for a port of France, which cargo being captured 
by a Britisli cruiser, libelled for condemnation 
in the Ct. of Admlty. as French A: enemy’s pro- 
perty, was ordered to be restored to deft, on his 
putting in establishing, with pltf.’s privity A 
consent, a claim to it as his own property; — Held: 
pitfs. were, by thus colluding with defts. to with- 
draw from the Admlty- the decision of the true 
(luestion by establishing a false fact, estopped 
from maintaining an action for money had <fc 
received against deft, for the proceeds, by showing 


the true fact, that the proi)erty was their own, 
that deft, was their agent. — 1)E Metton r. De 
Mello (1810), 12 East, 234 ; 2 Camp. 420 ; 104 
E. B. 91. 

Annotation : — Dititd. Bowes v. Foster (1858), 2 H. & N. 779. 

Security invalidly created held out as valid.] — 

See Bonds, Vol. VII., p. 220, Nos. 083, 081 ; 
Companies, Vol. X., pp. 737 et seq. 

Share Issued as fully or partly paid up.] — See 

Companies, Vol. IX., pp. 290, 299. 

Title to shares in company.]--)S'ec Companies, 
Vol. IX., pp. 288 et seq. 

Solicitor entrusted with executed deed con- 
taining receipt .] — See Nos. 853, 854, mile. 

{d) Other Oases. 

1427. That adventure terminated- Receipt of 
return premium.] — Where tlie assured claims & 
receives tlui return premium due u])()n the arrival 
of the vessel, & the policy is adjusted upon that 
footing, he cannot, without an express stipulation, 
resort again to the underwriter in any contingency 
of the adventure.— M ay v. (’jiristie (1815), Holt, 
N. P. 07. 

1428. Legality of scheme.]— A person had ob- 
tained letters patent for the distillation of potatoes. 
They contained a proviso making them void in 
case they should be assigned to, or the benefit 
divdded among more than live persons. He As 
others entered into a scheme by which one of 
them, who was supposed to have influence, should 
exert himself among his friends As connections, to 
induce i>ersons to fonn a co. of many persons for 
carrying on the business of the x>atent, As to i)ay 
their money for shares in tlu*. concern. He who 
was to do this, took a bond from his companions 
in fraud, for the j)a>nnont of £10,090 as soon as 

I he should have induced his dillerent friends 
connections to pay calls on tludr shares to the 
amount of £45,000. The pleadings did not aver 
as a fact that i)ltf. knew that there was such a 
proviso in tlie letters patent : — Held : he must be 
presumed to have known it, As, he was estopped 
from setting up his pretended ignorance of that 
' which it was his duty to know before he began to 
obtain money from the difl't'rent persons who 
weie to be defrauded. — DinEiuiiER v. Fet.lows 
( 1830), 10 B. A 820; L. & Welsh. 341; 8 
L. J. O. S. K. B. 270 ; 109 E. B. 055 ; affd. on 
ajtpeal (1832), 0 Bli. N. 8. 87. IT. L. 

AntMUdions : — Consd. Garrard v. Hardcy (184 3), 5 Man. & 

G. 471. Mentd. Solartn v. Fulmer (1834), 2 Cl. & Fin. 93 ; 

Ilhindoll r. Winsor (1837), 8 Sim. Ufll ; London Grand 

Junction By. r. Froemaii (1841), 2 Man. & G. 606: 

Harrison v. Honthorn (1843), G Man. ik, G. 81 ; Sheppard 

V. Gxeuford (1855), 1 K. & J. 491 ; He MexiuaJi & South 

American Co., lie, Aston (1859). 27 Beav. 474. 

1429. Delivery out of policy — Knowledge of 
misrepresentation acquired after contract to insure.] 

—Morrison r. Universal Marine Insurani’e 
G o,, No. 1307, ante. 


the bills of ladint? covering: it in such 
form us enabled the other i)erson to 
deal with thorn : — Held : he hud 
apparently clothed him with full 
authority to deal with them as he saw 
tit, & was estopped from asserting: his 
title as against parties who had 
received them from «uch other per.sou 
in good faith & for value, on the 
principle that when one of two innocent 
persons must suffer by the fraud of a 
third ho who enabled the third person 
to commit the fraud should ho the 
sufferer. — S t. Cyu r. Scenckr Grain 
C o., Ltd. (1929), 1 W. W. B. 001) ; 
13 Alta. L. B. 140.— CAN. 

h. Third person held out ns oiencr 
of chose, in action.]— It the owner of a 
chose in action clotlies a third paity 


vltli the apparent oumership & right 
)f (lisposition »)f it, ho is estopped from 
issortiug his title as against a person 
:,o whom such third ])arty has disposed 
)f it, & who has received it in good 
'aith & for value. — M acdonald r. 
liANK OF Vancouver (1915), 32 

IV. L. B. 339; 9 W. W- R. 

1). L. B. 507 ; 22 B. C. U. 310 — CAN. 


PART VI. SECT. 3, SUB-SECT. 3.— 
G. (d). 

k. Bailee setting up title of third 
person — As against bailor.] Pltf. had 
sold certain goods to M., which were 
at the time Iviug at defts.' railway 
station, defts. were fully aware of 
the sale, but, notwitlistauding, they 
contracted with i>ltf. to carry & deliver 


tliern as reciuired, & gave him a shipping 
hill accordingly. In an action by pltf. 
against defts. for the non-delivery : — 
Held : defts. could not set up M.’s 
title to the goods as against pltf., 
for a bailee setting up the right of a 
third person against his bailor, must 
be bond fide defending on the right & 
title of such third person. — Brill v. 
Grand Trunk By. Co. (1870), 2U 
C. F. 440.— CAN. 

1. Partnership — Retiring partner — 
Notice, of retirement.] — Fltfs. i-eceived 
from their traveller an order for goods 
from the firm of C. Bros., hotel keepers. 
Before they delivered the goods they 
I)oeu.me awaiv i)y moans of a mer- 
cantile agency that a partnership had 
existed under the name, of C. Bros., 
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Sect. 3. — Bj/ representation : Siih-sect. 3, G. (rf) 

1430. Bonds held out as negotiable.] — S., in 

order to enable E. to obtain advances from M. & a 
money dealer in tlie city, placed at E.’s disposal 
stock of tlio Grand Trunk of Canada Ky., & exe- 
cuted blank transfers of the stock, which he 
handed over to E. He also handed him bonds of 
two American cos., which on their face purported 
to be jiayable to bearer, & were generally treated 
«fc dealt with on the Stock Exchange as negotiable 
itLstruinents. M. made the required advances to 
E., who transferred the securities of S. over to 
liiin or his nominees. M. had borrowed the sums 
from various banks with whom he had large busi- 
ness transactions, in accordance with the usual 
course of business between the money dealers & 
the banks, had deposited witli the banks a bundle 
of securities, including, besides those belonging 
to him personally, the securities deposited with 
him by E., in order to cover not merely the amount 
due as between him E., but also the sum for the 
time being due from him to the banks. E., at the 
time of obtaining the advance, was aware of the 
course of business. Tlie bonds were handed over, 
& the stocks transferred to the banks, the blanks 
being filled in by the names of nominees of the 
banks, notice of the execution of the transfers 
was sent to S. The banks, at the time of receiving 
from M. the securities, had no m)tice other than 
that derived from the tdiaracter of the business 
of M., k, the above-stated course of business that 
M. was depositing securities of 8. beyond the 
limits of his authority : — Held : 8 ., having handed 
over to E., & enabled him to deal with, bonds 
which were negotiable on their face & treated as 
negotiable, was estopped as between himself k the 
banks from den^ung the negotiability of the 
instruments.— Easton v. London Joint 8tock 
Bank (1880), 31 Ch. D. 95 ; 50 L. J. Oh. 509 ; 55 
Jj. T. 078 ; 35 W. R. 220 ; 3 T. L. II. 08, 0. A. ; 
revsd. on another point, S7th nom. 8hkffieiJ) 
V. London Joint Stock Bank (1888), 13 
App. Cas. 333, Ti. L. 

Annotations : — ReSd. Colonial Bank v. Hopworth (1887), 36 
(’ll. D. 36 ; 'WillianiH v. Ctiloiiial Bank, Williams v. 
Jjondon Churtt'red Bank of Australia (1888), 38 Ch, D. 
.'!88. Mentd. Kacniona v. C.'outral Bank of London (1888), 

•1 T. L. B. 6r>7 ; Levy r. liiohardson (1889), ft T. L. H. 
236 ; London Joint Slock Bank r. Siininons, fl892] A. C. 
2(11 ; Venables v. Baring, 118921 3 Ch. f)27 ; Bcntiuck v. 
J.undon Joint Stock Bank, (1893] 2 Ch. 120 ; Bcdfern r. 
Hosenthal (1901), 8.*. L. T. 313; Cutlihcrt v. Itolmrts, 
Lubbock (1909), 78 L. J. Ch. f)2\) ; Jameson c. Union 
Bank of Scotland (1913), 109 L. T. 850 ; Fuller v. (ilyn. 
Mills. Currie, [19M] 2 K. B. 1G8. 


1431. Intention to hold goods to order of another.] 

— Deft, gave to B. & Co. warrants signed by him 
for liides ca; Anne ChaiJotte, “ held to order of B. & 
Co.,” tlie warrants fuidher stating that they must 
be produced before the goods could be delivered. 
B. k C'O. deposited the warrants with pltfs. to 
secure an advance. l*rior to this deposit B. k Co. 
had obtained advances from 8. k t^o. upon the 
same hides, & deft, having, on B. k Co.’s instruc- 
tions, given to S. & Co. an acknowledgment that 
he held the hides to their order, had delivered the 
hides to 8. & Co.’s order. In an action against 
deft, for wrongful delivery of the hides : — Held : 
deft., by giving the warrants to B. & Co., had 
represented to pltfs. through them, that he would 
continue to hold the goods to the order of B. & Co., 
& he was liable to pltfs. accordingly. — London k 
County Banking Co., Ltd. v. Fulford (1880), 
2 T. L. II. 703. 

1432. Description of goods sold.] — Pltfs., who 
were the registei'cd proprietors of the trad(^ mark 
“ Burgoyne ” for wine, sold by auction wine in 
casks bearing the inscription ” Burgoyne London.” 
The wine had been consigned to pltfs. on approval 
k rt'jected by them, k was sold on account of the 
growers. Defts. purchased the wine at the 
auction, k r(^-sold it as “ Biirgoync’s Superior 
Australian Burgundy.” On the trial of an action, 
to restrain defts. from infringing pltfs.’ trade 
mark, k from passing off tlu^ wine in question as 
being pltfs.’ wme it was held, that the wine was 
not pltfs.’ wine, k that pltfs. were not est/opped 
by their conduct from restraining the sale of the 
wine as their wine. An injunction k an account 
of profits were granted. Defts. appealed : — 
Held : defts. were justified in corning to the con- 
clusion that the wine was Burgoyne’s wine k they 
were so justified by reason of the conduct of pltfs. 
in the matter, k pltfs. were not entitled to any 
relief.- — Burgoyne k Co., Ltd. v. (jODPReb k Co. 
(1904), 22 II. P. C. JOS, 0. A. 

H, Silence or Sia tiding by. 

(a) In General. 

1433. General rule.] L’airngross v. Lorimer, 
No. 1227, ante. 

1434. .] — Qu. : wiiether a person who 

stands by & sees an act done, knowing what th(i 
necessary consequences will be, is estupped from 
afterwards complaining of those consequences. — 
A.-CJ. V. Halifax Corpn. (18(39), 39 L. J. (ii. 129 ; 
21 L. i\ 52 ; 17 W. R. 1088. 

Annotation : — Mentd. North HlalTonlHhlrc By. r. Tunstall 
L, B. of Health (1870), 39 L. J. Ch. 131. 


& that S, was one of the members of 
it. 6c they wene at the same time 
inforuKitl that Uk^ partnership still 
existed. They shipped & chai'Kod the 
tfooils, &. also goods subsequently 
ordered, Ia) C. Bros. Tlu'. paitnership 
did not exist, at the t ime the lirst order 
was given, S. having retired from the 
busiruiss, & i)ltfs. bad had no dealings 
with the firm while it was in exisU-nce. 
No public notice was given of the 
dissolution ; S. continued to live at 
the hotel excejit whtrn lie was abs( 5 nt 
on his own business ; tlie lamp with 
the name of Ct Bros, continued at 
the door ; the liquor licence in the 
name of C. Bros, continued to hang 
in the bar-room ; & letU!r-pai)er with 
the heading “ C. Bros,, proprietors,” 
continued to be liaiidtHl to customers : 
— Held : where a known member of 
a firm retires from it, 6c credit is after- 
wards given 1,0 the firm by a person 
who has had no previous dealbigs with 
It, but has become aware as one of the 
public that it existed, & has not beoomo 
aware of his retirement, tlie retiring 
member of the firm is liable nnless be 


shows that ho has given reasonable 
public notice of liis rotirtsraent ; &, 

os such notice was not given here, S. 
was liable, not only for the goods first, 
but for those subsoquontiy, ordered, 
no notice of tho retirement having 
ever been given. — R kid v. Coleman 
(1889), 19 O. K. 93.— CAN. 

ni- Holding out d: ratifica- 

tion distinguished.] — Qrady v. Tiekney 
(1899), 20 C. L. T. 193 ; 4 Terr. L. K. 
133.— CAN. 

n. As to proprietorship of vehicle.] 
— ITtf, travelled by a coach, tho 
prciporty of H. Ltd., while the ticket 
was issued in tho names of tho two 
other defts. H. & C. personally. Deft. 
H. owned all tho snares in tho co. 
oxcejit one & held a debenture covering 
all its assets. By a working arrange- 
ment tho takings of the two lines of 
coaches were pooled, & then (Bvidod 
between H. & C., & then paid over to 
the cos. by each to the co. ho controlled. 
Iho Jury found for pltf. against tho 
two defm. personally. On a motion 
for a new trial; — Held: defts. H. 


& C. held themselves out as proprietors 
of tho coach, Sc entered into a contract 
to cari*y pltf. & w'cre now estopped 
from denying that they wore coach 
proprietors. — K ing v. Hall, [1921] 
N. Z. L. K. 94.— N.Z. 

PART VI. SECT. 3, SUB-SECT. 3.— 
H. (a). 

o. Whether amounting to acqui- 
escence — Question for jury.] — A., tho 
owner of land through which a river 
flows, is entitled to recover damages 
in un action on tho case from B., tho 
owner of tho laud adjoining, situate 
lower down tho stream, for erecting 
a mill-dam upon his own land, which 
caused the water to flow back upon A.’s 
land. The oircumstanco of A.^s being 
present while the work was going on, 
& himself assisting as a labourer in 
tho employ of B., is not conclusive 
evidence of a liconoe so as to estop 
A. from maintaining such action ; 
but is for the consideration of tho jury, 
in connection with tho other ciroum- 
stances of tho case, particularly such 



Part VI. — ^Estorpel in Pats. 


367 


1435 . .] — Dcfts. agreed under the terms of 

a deed of licence grant^ed to them by pltf. in 1808, 
t ;0 pay to him a certain royalty on all guns & 
breecli actions manufactured, produced, or sold 
under the iK)wers thereby granted. 

Tlu^ jury found that it was tln^ intention of 
defts. that the covenant in tlie deed should apply 
only to the manufacturing At conversion of rifle's 
exclusive of those manufactured At converted for 
the govt. ; tbat ijltf. did at the time of the execu- 
tion of the deed know that suc^h was defts.’ in- 
iention At purposely abstained from mentioning 
the subject in order that tlu^y might b(* bound 
contrary to tlieir intention ; tliat defts. at tlui 
time of the execution of the deed b<jli<ived that 
rifles th(! subject of pltf.’s jjatent could be manu- 
factured At converted for the govt, without a 
licence— such being at that time tlie common 
belief as to the law on the subject : — Held : ( 1 ) the 
words “ under the powers thereby granted ” (;on- 
tained a laterjt ambiguit y which required extrinsic 
evidence to .show what was the intention of the 
parties ; At that, upon the linding of tht^ ju!-y, 
neithfU’ in law nor in equity could pltf. maintain 
his claim. 

(2) Ther(* is anotlier good answer to this claim. 
At that is the doctrine well known At recognistsl 
in cts. of law ; that if you stand by At allow 
another to do an act in a particular way, which 
you could have pr(‘vente<l at tlie time, you niu.st 
lie lield by the act so done with your aeiiuit'sc.ence 
((V)CKiurRN, (J.J.).- - Roden v . London Smai.e 
Arms (1)., IjTd. (18715), 40 L. J. Q. B. 2111 ; It.") 
J.. T. 505 ; 25 W. K. 200. 

1436. Application to companies." —Laird 

V. lllRRENHEAD RY. Co., No. 1157, post. 

Sec, (fenerally, (’ore’ORATION.s, \'o 1. XII I, , pp. 
800, 807. 

1437. A form of acquiescence.] — Northumber- 
land (Duke) v. Bowman, No. 1310, a /lic. 

1438. -- —.1 -If a party, having a right, stands 

as tend to show tbat A. could not have 
IxHUi aware of the ofTcct of the dam. — 

.Smith v . Srorr Crandall (1840), 

1 Kerr, 1 .—CAN. 

p. Failure lo assert jHtssessori/ title 
— Whether iriUrUion to abamion right.] 

--In ]83(i, i>ltf. lujcanu* the »)wm*r of 
A’, wont to rcsidu ou lot '12, but by 
mistake occupied the four acms in 
(luiistioii. beiuK i»art of lot 23, as part 
of lot I'l, ik. as such in 1838 cleared & 
fenced it. lu 18G8 pltf.’s sou, who had 
always resided ou lot 22 with his 
father, &. for many yearn had workod 
it, purchased with pltf.’s knowlod^ & 
assent lot 23, which he workod jointly 
\vith lot 22, tho whole crop jfoiug to 
tlu; father to do as ho liked with, lu 
1875 tho sou sold lot 23 to deft,, the 
laud in quostion still & for a long time 
thereafter continuing within j>ltf,’s 
fence. Them was some evidence given 
to show that pltf. had warned his son 
timt ho would never own the jdece 
iu (luestion, but it did not clearly 
appear wliother this was at the time 
of or after tho purtihaso : — Held : 
theio was nothing in tho evidence to 
show that pltf, by his acts or conduct 
had over led to tho belief that ho did 
not inUMid to assert his possessory 
titUj to the land in question, or that 
he had abandoned it, so os to estop 
him in equity from afterwards claindng 
It. — JuNKiN V, Stronu (1878), 28 

tl. P. 4}18.--CAN. 

q. Failure to deny that insurance 
effected — Acceptance of premiums .] — 

Pitfs,, through an agiuit of defts. orally 
applied on Nov. 7, 1901, for an insur- 
ance for one year, & defts. accepted 
the risk for one year at a pi’oruium of 
*•^3.60, & gave an inUwlm receipt, 

Which, howmvei', provided in terms 


by Ac sees another dealing with the property in a 
manner inconsistent with that right, Ac makes no 
objection while the act is in progress, he cannot 
afterwards complain. That is the proper sense of 
the word acquiescence (Lord Cottenham, C.). — 
Leeds (Duke) v . Amherst (Earl) (1846), 2 Ph. 
117 ; 10 L. J. Ch. 6 ; 10 Jur. 950 ; 41 E. K. 880, L. C. 

Annotations: — Consd. Northumberland v. Bowman (1887 )» 

56 L. T. 773. Refd. Somersetslnre Coal Canal Co. v. 

Harcourt (1858), 2 Do O. 8c J. 596 ; Gent v. Harrison 

(1859), .lohn, 517 ; Hogg v. Scott (1874), L. R. 18 Eq. 

444 ; De Bussche v. Alt (1878), 8 Ch. D. 286. Mentd. 

Morris v. Morris (1847), 8 L, T. O. S, 510 ; Morris v. 

Morris (18.59), 28 L. J. Ch. 329 ; Bl ight v. Legerton (1861), 2 

Do CJ. F. & J. 606 ; Bagot v, Bagot, Leggc v. Legge (1863), 

32 Beav. 509 ; Dashvvood v. Magniac, [1891] 3 Ch. 306 ; 

IddlllpH V. llomfray, [1892] 1 Ch. 465. 

1439. Necessity for knowledge.] — A gi*antor of a 
bill of .sale over jewellery loft in possession of his 
stock in trade, has no power t.o pledge the same. 
The acquiescence which will deprisu" y, man of his 
legal rights must amount to fraud. 

Defts, further pleaded that pltf. permitted M. [the 
grantor] to have ilic goods in his possession & to 
deal with same in such a manner that defts. were 
induced by pltf.’s f;onduct to believe, Ac did in 
fa(d b(di<*ve, iliat M. liad authority to pledge tlie 
same. 4'his was what they called the standing-by 
doctrine, Ac they urged that as pltf. had paid off 
lirevious pledges in 1870, he must have been aware 
of this subsequent courst^ of conduct by M. This 
standing-hy doctrine must be subji^ct to ilie proof 
that pltf. liad knowledge of what M. was about to 
do (Huddleston, B.). — Jo.seph v. Webb, Joseph 
p. Lyons, Joseph p. Piduouk, Joseph p. Jones 
(18SJ), 1 (Jab. Ac El, 202, N. P. ; on (ii>pe(d, 
nom. Joseph r. Lyons, 15 Q. B. D. 280, (J. A. 
Annotation : — Mentd. Halla-s v. Robiusun (1885), 15 Q. B. D. 

1440. Letter not replied to — Construction of 
contract.] — A lirm of contractors tendered for the 
execution of certain work for tlio Oornrs. of Works. 
The tender having been accepted, a cc)ntract in 
writing, to b»^ signed Ac sealed on behalf of both 

to set aside tho sahi. Ho diil not 
]»roduoo any authority from hor, & his 
aj)plication was rejcidod on Juno 14, 
1881. On Oct. .•!!, 1878, T. adoplod 
pltf. B., under an authority, as sho 
allegod, of he'" deceased husband, H. 
In 1881 4’. filed tho presout suit on 
belialf of her adoi>ted son B. to sot 
aside tho sale & to recover 1,he house 
Held : jdtf. was entitled to have the 
sale set aside, iV. to reeovisr possc'ssion 
of the house. The estate was vested 
iu 4\ as legal represeutativc of her 
deceased luisband. Had 1’. wilfully 
put. forward B. as tho representative of 
S. so as to deceive & mislead M., then, 
no doubt, sho might be held bound by 
f ho diioree (jhtained by tht) latter 
against B. Il(‘r mere quiescence while 
M. wilfully STicd tho wrong person 
could not atl'cet hor legal rights or 
ueprive B. of his rights, — B aswantapa 
8IIIDA1*A Uanu & Mat.kiiana (1884), 
1. L. R. 9 Bom. 86.— IND. 

s. 1‘arty allouring decree against him' 
self.] — lu 187 7 pltf. executed a deed 
of hypothecation to one of two partuei’s 
to seeum a loan obtained from them 
jointly. In 1881 pltf. sold, inter alia, 
the hypotliecated property to defts. 
Nos. 2 to 4, & it was arranged that the 
seeured debt should be i>aid off by 
the vendees. ’J’hoy failed to do this, 
but 111 1882 they executed a mtge. for 
the amount due in favour of the other 
of tho two partnci's, & he thereupon 
gave a written discharge to pltf., 
who was found (o have been acting iu 
collusion with him to the disadvantage 
nf Ills partner, the holder of tlie hypo- 
thecation-bond. The latter brought a 
suit in 1885 upon the hypotheeation- 
boud & obtained a pei’sonal decree 
against the present pltf., which was 


that tlu' iiisuraiun; should be fer thirty 
days only. Du Nov. 30, 1901, jdtfs. 
paid a full year’s premium to the 
agent & believed tliemselves insured 
the wdiolo year. According to his 
usiial course of dealing with defts, the 
agent did net pay over the premium 
to the latter till Jan. 2t>, 1902, & defts. 
acceiited it knowing lor what it w'as 
paid. They did not, however, issuer 
a i)olicy, & after the tiiti occun-ed 
repudiated liability on the ground that 
they liad only insured pitfs. fur thirty 
days : — Held : defts. liable, for if they 
intended to treat the insurance as 
tijrmiuated at the end of thirty days 
it was their duty to have so informed 
pitfs. & returned them a proper portion 
of the premium paid. <!t not having 
done so they were legally, as well as 
morally liable. — C’oultku r. Equity 
Firk Insurance Co. (1907), 21 D. L. T. 
88 ; 7 O. h. R. 180 ; 3 O. W. R. 194 ; 
affd., 25 C. L. T. 30 ; 4 D. W. R. 383 ; 
9 O. h. R. 3.5.-— CAN. 

r. Acduiesccnee in suit against 
wrong jarsow-.] — S. died indebted to 
tlie second deft., M. On his death 
his widow, T.. became his heii‘, as ho 
left neither son nor brother surviving, 
lu 1878, M. brought a suit to cuforce 
payment of the debt duo by S., Ik he 
made B., the mother of .S., deft, in 
the suit, omitting T. altogether. On 
Aug. 30, 1878, M. obtained an cx parte 
decree, ou July 26, 1880, the house 
of S., then in the possession of B., 
was sold iu execution, & the lirst 
deft,, R., purchased it. On Sept. 6. 
1880, the sale w'as continued, & on 
Nov, 26, 1880, R. W'as put into pos- 
session. On Dec. 10, 1880, S. B. pre- 
sciitod a petition ou behalf, as he 
alleged, of pltf. T., the widows of S., 
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Sect. n . — Bif represenioiion : Snh-scci. 3, H. («) tt’ 

parti^, was prepared. Before the execution of 
this document by tiie Oomrs. of Works the con- 
tractors wrote to say that they were sending the 
contract executed by them “ on tlie assumption 
that in the event of the Bill dealing with work- 
men’s insurance now before Parliament becoming 
law, the payments thereunder which will fall upon 
tins CO. as employers will be recouped to the co. 
under clause 15 of the contract.” No reply was 
received to this letter, & the contract was executed 
by the Oomrs. of Works. In an arbitration the 
arbitrator stated a case for the opinion of the ct. to 
ascertain whether the terms of the letter were 
binding on the comrs. : — Held : the comrs. were 
not bound by the terms of the letter, nor estopped 
from relying upon the true construction of tlie 
sealed contract. — Leslie & Oo. r. Works Oomi?s. 
(1914), 78 .T. P. 462. 

Whether an admission by conduct.] — See, 

generally. Evidence. 

As bar to claim for injunction.] —AVc In.h nc- 

(b) While Money expcyided. 

1441. General rule.]— Wliere a party has stood 
by & allowed another party to lay out money on 
an estate he will not be allowed to have a decree 
unless he makes compensation for amount so 
expended. — Llevellyn v. Mackwortii (1740), 
Barn. Ch. 445 ; 27 E. R. 714, I^. O. 

Annotation: — Refd. Codrington r. Lindsay (IST^L, 8 Ch. 

App. 578. 

1442. By principal on agent’s estate.] —Where an 
agent permitted his principal to ex[)end money on 
an estate which the agent afterwards claimed as 
his OW’D, & to which his real representative estab- 
lished a legal title by ejectment : — Held : an in- 
junction should be granted to restrain an action 
brought by the agent’s representative for mesne 
profits. — Cawdor (Lord) v. Lewis (1835), 1 
Y. & C. Ex. 427 ; 4 L. J. Ex, Eq. 59 ; 160 E. R. 
174. 

Annotations : — Ck)nsd. Barnard r. Wallis (1840), 2 By. & 

Can. Cas. 102. Mentd. Bawson 7\ Sarimol (1841), i'r. tic 

Ph. 101. 


1443. By purchaser pending treaty as to terms.] — 

An offer of a wayleavt*, purporting to emanate 
from several landowners, & signed by O., was 
made by him in Mar. 1843, to an iron co., upon 
the terms of the payment of tri]>lo damages. 
O.’s mtgees. ap})roved of tlu‘ oiler ; tSt there were 
negotiations b(4ween tlie agimt of the co. & the 
agent of O. the mtgees., which resulted in no 
definite an*angement. The iron co. transferred 
their interest in the offer to the S. 1). Ry. Co., 
who sot about making a railway ovt'r tlu‘ land in 
1844, which was linislual in 1845. The mtgees., 
under a power of sale, sold the land, in 1840, t o a 
person through whom deft , claimed as purchaser. 
An action of ejectment was brought in 1847, 
which was r(‘strained by injunction, A there were 
no further proceedings, in consetpience of tlie 
insolvency of the then owner. Upon a bill filed 
by the S. & 1). Ry. Co. for specific jierformance of 
the offer of 1813, as an agreement. : — Held: (1) 
the staking out of the land by the railway co. A 
the making of the railway did not, under the 
circumstances, imply such acuiuiescence on the 
part of the owner as to turn the offer into an 
' agreement. 

(2) If there be a treaty about land, A disagrt‘e- 
ment as to terms, A the intended purchaser nevei-- 
theless expends money upon it , tlie v(‘ndor shall 
not be taken to have acquiesced. Meynell v. 
SuRTEE.s (1855), 3 Sm. A C. 101 ; 25 L. ,1. Cli. 
257 ; 25 L. T. O. S. 227 ; 1 .Tur. N. S. 737 ; 3 
W. R. 535 ; 65 E. R. 581, C. C. 

AnnoUilion .'—VLttiiii. Bi'ucckr r. Chudwicko (1850). 4 

W. R. (187. 

1444. Person expending money with knowledge 
of title.] — The equitable rule, as to the (*ffet!t of a 
person’s lying by A allowing another to expend 
money on his proptirty, does not ajiyily where the 
money is t'xpended with knowledge of tlu^ real 
state of the tith*. — R ennie v. ^'opno (1858), 2 
De U. A J. 13(1 ; 27 L. .1. (4i. 753 ; 44 E. R. 939, 
L. JJ. 

1445. Erection of buildings — On land of party 
standing by,] — An owner of land who stands by 
while a person in possession in ignorance of thet 
ownei’’s title erects buildings on it. may bo bound 


t.x juirtc, tho uiiioxuit of the decree 
being declared to bo charged on the 
land in the i»o.ss«;s.sion of defts. Nos. 2 
to 4. Meanwhile, deft. No. 1 who was 
the asHigiuH* of the mtge. of 1882, had 
obtained a decree upon it against 
deft. No. 4. This decree not iiuving 
been executed, he subsequently sued 
upon tlu! intge. again & obtained a 
decree against defts. Nos. 2 t<» 4. 
J*ltf. now sued to have tine last- 
mentioned decree set aside & locovor 
the l)alance of the purcliase-money 
fr«)m {lefts. Nos. 2 to 4 //e/rf ; pltf., 
having allowtul a decree to h(^ passed 
against him ex parte, in tin; suit of the 
holder of the liypothecation-hond, & 
liaving ol)tainod a collusive dischai'ge 
from tlH5 other partner, was not 
entitled to reeovtir against defts.- - 
KaNACAPI'A V. SOKKALINOA (18U2). 
1. Ij. R. 15 Mad. 3()2.— IND. 

t. IV here no legal obligation to 
speak — ,Vo rsfo/j/icl.j— Unless there was 
a legal obligation to speak, a paily 
who remains silent cannot thei-eafU^r 
he estopped from asscjrtiug the truth 
on the ground of silent acquieHe<mce. — 
Dovuc r. J.KVDH (18ll(>), ;{ o. 22. — 

S. AF. 

PART VI. SECT. 3, SUB-SECT. 3.-- 
H. (b). 

a. General rule- N exessily for know- 
ledge.]— A. brought a suit against 
B. & others for ejectment, making 
the landlord a <left. to t he suit, on the 
allegation that iie, A., liaving oldained 


a lease of th(^ land from the landlord, 
took possession, but suhsoiuumtly was 
forcibly dispossessed by defts., second 
party, in coflusion with the landlord : — • 
Held : as it was not shown that pltf. 
knew that defts. w'erc spending money 
uimn the improvement of the land & 
wen? doing k»> in the belief that they 
had a good title, while li<? stAJoti by A 
allowed them to jiniceed with tliese 
expenditures, pltf. was entitled to g{?t 
a decree for ejectment without indemni- 
fying di?ftH. for their outlay. — Nc.vuo 
Ki’mar Nabker r. Banomat.i Iiayan 
(1902-), 1. L. R. 29 (5ale. 87. IND. 

b- ^ — .] — Tlie «?(|iiittthlo 

doctrine of acquie8C«?nc«?, under w'hich 
it is held that a person who know- 
ingly allows another to build or 
expend mom?y on his land in tlio 
erroneous supposition that it is his 
own cannot afterwards assert his title, 
doi?8 not apply to eases whore the true 
owner had merely the means of know- 
ledge of the fact, but it does not 
appear that he actually knew it.. In 
( in? case of adjoining own(?rs having 
<?qual means of knowing their f?oiuinon 
boundary, it is doubtful whoth(?r 
(?ither could be allowed to set up the 
e<iuity arising from acquiescence by 
averring his own ignorance & tho 
knowledge of tho other. — J ohns v. 
lUVERB (1872), 2 C. A. 344.— N.Z. 

0 . Bg purchaser of equitable in- 
terest.] — Pltf. to tho knowledge & 
wit h tho approval of deft.’s wife, made 
an agreement wdtli deft, for the pur- 


chase? of an interest In certain lands, 
which stootl in deft.’s name, of wlilidi 
he represented liiniself to be tlie equit- 
able owner, to which no (?laim was 
at any tiim? imuk? by iiis wif<‘. Upon 
the Htr(?ngt.h of this agri?<‘ment, pltf. 
expended money in tlie development 
of tho lands, whicli money, it was 
afterwards agreed, should be rejiaid 
to him for a surrender of his interest in 
the lands. For tin’s money pltf. 
oht^iined a judgment against deft. 
& issued exe(?ution ; Ar, upon idtf. 
moving for an order for sale of deft.'s 
eiiuitabk? interest in the lands to 
satisfy pltf.’s execution, deft.’s wife 
claimed the interest us her own, 
asserting that lier hnshand held as a 
trustee for lier, the lauds having been 
purchased with her money : — Held : 
she w'as estopped from asserting her 
title as against jiltf.’s execution ; she 
stood by & not only allowed but 
encouraged jiltf. to expend upon the 
]iroperty the money which he was now 
trying to get back. An exfienditure 
wlilcli he made in the belief that tho 
property belonged to deft., as deft. 
expresHly, & his wife tacitly, repre- 
sented to bo the case. — Harvey r. 
Parton (1913), 24 W. L. R. 379 ; 5 
Alta. L. R. 73. -CAN. 

1445 1. Kreciion of buildings— Onland 
of 2 iarty stuiuUng by .] — (k died in J9U7, 
leaving to his three sons a business A; 
immovable property, including an 
abata A some kucha bui!<lings in Ji. 
which he pnr(?has(?d for lbs. 125. In 
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by liis acquiescence, so that he will be restrained 
from enforcing a judgment for recovery of the land 
except on terms of repaying the outlay on the 
buildings. — Oxford’s (Earl) Case 1 Hep. 

Ch. 1 ; 21 E. B. 485, L. C. 

Annotation: — Refd. lluseell v. Watts (1883), 55 L. .T. Cli. 
158. 

1446. .] — Wliere a man suffered 

another to build on his ground, without setting 
up a right till afterwards \~lleld : the owner 
must permit the person building to enjoy it 
quietly. — E ast India Co. v. Vincent (1740), 2 
Atk. 83 ; 20 E. K. 451, L. C. 

Annotations: — Consd. Uarnard r. Wallis (1810), 2 lly. & 
Can. Cas. 162. Distd. Harryman v. Collins (1854), 18 
llcav. 11 ; Horvey v. Smith (1855). 1 K. &; .1. 380 . Consd. 
Meynoli v. Surtoos (1855), 25 li. J. Ch. 257. Refd. Sc«d,t 
r. Scott (1854), 23 L. T. O. S. 27 ; (3ainj>ton r. Varna lly. 
(1872), 7 Ch. Api». 562 ; McMatins r. Cooko (1887), 35 
Ch. D. 681. Mentd. Blakcmoj*' r. OhimorganHhirc Canal 
Navipratiou (1832), 1 My. Sc K. 151 ; Jjond v. Minray 
(1851), 17 L. T. O. S. 218. 

1447. Lessor.] — On a demise* of a 

piece of ground on which a tenant has built , if it 
corresponds with the abuttals, though not with 
the measured distance as stated in the lease. Sc the 
lessor sees the building going on without objecting 
to it, he shall not aftei*wards be allowed to c‘laitn 
the overplus above the nicasur(‘d distance, on the 
footing of an encroachment.— --N eale d. Leroux 
V. Parkin (1794), 1 Esp. 229, N. P. 

1448. — Subsequent agreement as to 

rent to be paid.] — If a man stands by Sc- allows 
another to erect a building on his ground, Sc he 
afterwards agrees as to the i-ent to be paid for it, 
neither the owner of the land nor any p(^r.son 
claiming under him can dispute the right of the 
builder to use the land. — M oi.d v. WuEATCRoirr 
(1859), 27 Beav. 51(1 ; 29 L. J. Ch. 11 ; 1 L. T. 
220 ; 0 Jur. N. S. 2 ; 54 E. It. 202 ; subsequent 
2 Jrocccdin(js (1800), 30 L. J. Ch. 598. 

1449. .1 — -If a stranger begins to build 

on land supposing it to be liis own, Sc the real 
osv iier, iierceiving liis mistake, abstains from setting 


him right, & leaves him to pei'scvere in liis error, 
a ct. of equity will not afterwards allow the real 
owner to assert his title to the land. 

But if a stranger builds on land knowing it to 
be the property of another, equity will not prevent 
the real owner from afterwards claiming the land, 
with the benefit of all the expenditure upon it. 

So, if a tenant builds on his landlord’s land he 
does not, in the absence of special circumstances, 
acquire any right to prevent the landlord from 
taking possession of the hand Sc buildings when the 
tenancy has determined. — Ramsden v. Dyson 
(1869), L. B. 1 H. L. 129 ; 12 Jur. N. S. 506 ; 14 
W. R. 926, II. L. ; revsg. S, C. sub nom. Thornton 
V. Bamsden (1864), 4 Giff. 519. 

AniMtations : — Consd. Plimraer v. WcUingLon Corpn. (1884), 
y App. Cas. 691). Distd. WcUor v. Stone (1885), 54 L. J. CTi. 
41)7. Consd. 1‘roctor v. BenoiB (1887), 36 Ch. I). 740. 
Apld. A.-O. to Prince of Wales r. Colloin, [1916] 2 K. B. 
11)3 ; Michaud v. Montreal City (1923), 1)2 L. J. P. C. 161. 
Refd. Bankart v. 'I'eimant (1870), L. H. 10 Eq. 141 ; 
Bastin v. Bidwell (1881), 44 L. T. 742 ; McManus v. Cooko 
(1887), 35 Ch. D. 681 ; lie Clarke, Ex p, Newton v, 
Kearly (1889), 60 L. T. 335 ; Wimbledon & Putney 
(’ominous Conservators v. Nicol (1894), 10 T. L. R. 247 ; 
Rf Williams Sc l^arry’s Contract (1895), 72 L. T. 869; 
t’ivil Service Musical Instrument Assocn. v. Whiteman 
(1891)), 68 ]j. J. Ch. 4 84 ; Lala Beni Ram v. Kundan Lai 
(1899), 15 T. L. R. 258 ; Ahmad Yaru. Secretary of State 
for India in council (1901), 17 T. L. R. 500 ; Jones 
(Holloway) v. Woodhouso, 11923] 2 K. B. 117. Mentd. 
Marriott i>. Reid (1900), 82 L. 4’. 369 ; Cloutto v. Storey 
(1910), 80 L. J. Ch. 193; Wheeler r. Stratton (19)1), 
105 L. T. 786 : Ramsden I. R. Comrs. (19i2), 82 
L. J. K. B. 1290; Morpeth ('orpn. v. Northurahorland 
Fanners’ Auction Mart Co. Sc Donkin (1921), 90 L. J. Ch. 
420. 

1450. Whether tenancy by estoppel 

created.] — Where the owner of land sees another 
person ci-ecting buildings upon it, &, knowing 
that such other person is under the mistaken belief 
that the land is his own, purposely abstains from 
interfering with the view of claiming the building 
when erected, equity might possibly prevent him 
from (‘jecting tliat other person ; but to raise the 
equitable estoppel as between landlord Sc tenant 
it is incumbent to show that the conduct of the 


July, 1908, S. his Hc<r(uul sou, sold this 
ubata cX kucha buildings to (J. for 
Rs, 2,600. (J. immediately begun to 

build Sc spent some 1(8.3,000 on 
eri'ctiug a two-storej’^ed house oil the 
site, in 1913, he sold the saiue to the 
Punjab National Bank it they spent 
Rs. 207 on alterations. In Julj', 1916, 
the youngest brother & the sons of the 
eldest brother, then deceased, sued for 
possession of the property on the 
ground that .S. had no right to sell 
without their consent ; — /IclU : pltfs.’ 
long sileuce, coupled with the fact 
Ihat they knew of the building ojiera- 
tions & abstuiuod from asserting their 
right s, showed that they had acquiesced 
ill the sale, they wore cousoiiucntly 
estopped from asserting those rights. — 
Dhancat Rai r. (Jukanditi'a Mal 
(1921), 1. L. i(. 2 Lah. 258. -IND. 

1448 i, Subsequent aqree- 

inenl as /o rc)U to be jiaid.] — Deft, 
entered into occupation of certain 
land with tlie permlsaion of pltf., w'ho 
was the owner, & erected buildings 
& otherwise expended money upon it. 
I’ltf. Sc deft, were relations Sc lived near 
each other. I’ltf. constantly visited 
the laud & knew what deft, was doing, 
but made no objection, yubsoqucntly 
pltf., being anxious to obtained from 
deft, an acknowledgment of bis, pltf.’s, 
title, induced, but without niisreprc- 
sentutlon or fraud, deft, to sign a reut- 
iioto. The ct. found that, although 
this rent-note was, in terms, a lease 
lor one year, yet the intoutiou of the 
parties was not that deft, should at the 
expiration of the year or on any subse- 
quent demand, hand over to pltf., 
the land with the buildings which had 
been erected by deft, with pltf.* 
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implied consent, without being re- 
eoujicd for the expenditure thus iu- 
curred ; that suliscijueutly to the 
execution of the rent-note deft, had 
erected other buibliags, & that pltf. 
knew of tliis, & made ii<» objection : — 
1/eld : pltf, could not recover pos- 
session of the land, or require the 
removal of the buildings without 
recouping deft, the money he had 
expended. Pltf. was estopped from 
denying the claiiu of Ho had 

stood by ill silence while his tenant 
had spent money on his land. — 
DaitItkaya Rayaji l*Al V . Shuidhau 
NaiUyan 1*.\i (1892), 1. L. It. 17 Bom. 
736.— IND. 


1450 i. ^ — Whether txuaneub if 

stojjjfel created.] -i'. built ou deft.’s 
Qind bolieviug it to be his own. Deft., 
rith knowledge of the mistake, 
bstained from setting him right. iX 
L*ft him to persevere in his error. (J, 
ssigiiod his estate, right, title & 
iiterest in tlic laud to pltf., a purchaser 
rith notice. In a suit by pltf. for a 
icclaratiou t hat the laud was charge - 
,blo with payment to pltf. of the 
.mount of the cxpoiiditure ; II cM : 

had HU e.statc by estoppel, whicJi 
vas assignable whether C. were at the 
Late of the assignment in possession 
p£ the land or not. — H .vaiilton c. 
SKitAiniTY (1901), 1 R. W. 

1 ; 18 N. S. W, W. N. 152.— AUS. 

d. Constructiofi of road Eu public 
uihority.\—li au owner of property 
llow's municipal aiithoi’ities to take 
'ossessiou of the same & spend money 
[1 making a road on the same, believing 
hat the property w'as a valid gift from 
ho owner ; — Held : the owner can- 
.ot afterwards assert his title ou the 


ground tliat the gift was uon-effectivc 
liecausc of conditions which had not 
been fulfilled. — M ichauu v. Montreal. 
CJlTY, [1923] 3 D. L. R. 487 ; Q. R. 
35 K. B. 295 ; Q. R. 30 K. B. 46.— 
CAN. 

e. If 'or As hecomino a uuisancc.] — 

III 1861, while deft, was building a 
tannery on land udjoiidng pltf.’s, 
pltf. encouraged deft, to proceed. 
The busiuosH w as commenced the same 
year ; in 1863 additions were made to 
the buildings with pltf.’s knowledge 
Sc acquicscciu!o ; & pltf. made no 

complaint until 1868, though all this 
time the business had been carried on, 
Sc pltf. had resided on the premises 
adjoining :—lJeld : he had debarred 
himself from relief in equity, on the 
ground of the tannery being a nuisance. 
— Heknan V. Dewar (1870), 17 Gr. 
638 ; 18 Gr. 438.— CAN. 

f. Whether mere 8ub7nission suffi- 
cient.] — Mere submission to an Injury, 
such as the ercctiou of a building ou 
olio’s land, for any time short of the 
period limited by statute for the 
enforcement of a right, canuot operate 
to deprive one of that right. In order 
to amount to acquiescence which would 
create an eiiuitablo estoppel there 
must have been somo equivocal conduct 
ou the part of the owner of the land 
whereby the person erecting the 
building was induced or encouraged 
to make expenditures. — White v. 
Sandon Waterworks & Light Co. 
(1904), 10 B. O. R. 361.— CAN. 

g. Additions by tenant to property 
of landlord without permission — Acqux- 
esccnceof iaadZord.]— Whore the lessee 
of a dwelling-house, being fully aware 
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Sect, S.^Bu reyre sentaiion : Suh-sect, 3, H. jb).] 

landlord was sufficient to justify the legal inference 
that he had contracted that the right of tenancy 
should be changed into a perpetual right of 
occupation. — Laxa Beni Ram v. Kundan Lal 
(1899), 15 T. L. R. 258, P. C. 

On land claimed by party standing 
Deft, was the owner by pui'chase of garden 
land adjoining two cottages at W. in the manor 
of C., & was also in possession of a house & garden 
at Z., the site of which she had purchased in 1902. 
This house was subsequently enlarged from one 
of six rooms into one of eleven rooms, with an 
additional wing. These alterations some im- 
X)rovements to the gai’den cost £500, & W’cre 
known to the mineral agent of the Duchy, who 
remained passive. The Duchy claimed that 
under Assessionablc Manors Act^ 1814 (c. 105), 
ss. 55, 09, the two cottages & land at W. & the 
house <fc land at Z. had been originally erected, 
entered upon, & used in connection with the 
mines at W. & Z. respectively, «fc were now vested 
in the Duchy. From 1840 onwards licences Ai 
lefuses had been granted by the Duchy for the 
working of the two mines, but neither had been 
in fact worked for many years. 

Upon an information by the A.-G. to His Royal 
Highness the Prince of W^cs claiming declarations 
of title to the lands & buildings, &> an injunction 
to restrain the deft, from asserting any title to the 
same ; — Held : in regard to the Duchy’s claim 
to the liouse at Z. deft, had established a good 
equitable defence based on estoppel, the ex- 
penditure on the house having been made to the 
knowledge of the agent to the Duchy & on pro- 
perty which deft, reasonably believed to be her 
own ; that such equitable defence was good 
against the Crown. — A.-G. to Piiince of Wales v. 
CoixoM, LlQlb] 2 K. B. 193 ; 85 L. J. K, B. 1484 ; 
114 L. T. 1121 ; 32 T. L. R. 448, 

1452. On adjacent land — New buildings 

higher than old — No complaint as to infringement 
of rights of light.] — If an adjoining owner know- 
ingly permits a messuage & premises to be ix^built 
of an increased size Ac height, with the alteration 
of ancient lights, Ac the o{)ening new lights upon 
an additional floor, he cannot object to them after 
they are complete, or assert a right to raise a 
Ijaity-wall, Ac build upon his own property so liigh 
as to render the new buildings less accessible to 
light Ac air than they were at the completion of 
the work. — CoTCHiN(i v . Bassett (1802), 32 Beav. 
101 ; 32 I.. .T. Cli. 280 ; 9 Jur. N. S. 590 ; 11 W. R. 
197 ; 55 E. R. 40. 

Annotations : — Reid. lUisscll r. Watts (1885), 10 Api>. Cas. 
590; McManus v. Cooke (1887), 35 Ch. 4). G81 ; Hoaro 
i’. Lewisham Corpn. (1901), 85 L. T. 281. 

1453. .]— Williams 7? . Jehsey (Eaul), 

No. 1401, 3 >o,s/. 

1454. Adjoining owner not in pos- 

session or occupation.] — (1) Where on the sit^ of 
old bizildings the erection of new buildings of 
much greater height, mateiially obstructing the 
access of light Ac air to adjoining property, has 
been complett'd before complaints made or bill 
filed, the ct. although it has jurisdiction to grant 
a mandatory injunction, will not do so in a case 
where the owner of such property has himself 


treated the case as one for compensation by 
damages. But having that jurisdiction, it will 
direct an inquiry to assess damages, & will not 
leave pltf. to his remedy by action. 

(2) Although a month should elapse between 
the completion of the building Ac any objection 
thereto, the ct. will not consider that there was 
laches or acquiescence on the part of the owner 
of the adjoining property when he was not himself 
in possession or occupation of it. — G ort (Vis- 
countess) V. Clark (1808), 18 E. T. 343 ; 16 
W. R. 669, L. J.T. 

Annotations: — As to (1) Refd. RoskoU r. Whitworth (1871), 
19 W. H. 804 ; Sholler v. City of London Eloctric Llghtinff 
Co., Moux’8 Brewery Co. v. City of London Eloctric 
Lighting: Co., [1895] 1 Ch. 287. 

1455. Watercourse diverted.] — A. diverted a 
watercourse which put B. to great expense, Ac the 
diversion being a nuisance to B. he brought an 
action which was barred, it being izroved that B. 
did sec the work when it was carrying on & con- 
nived at without showing the least disagreement, 
but rather the contrary. — A non. (1709), 2 Eq. Cas. 
Abr. 522 ; 22 E. R. 441. 

Annotations : — Consd. Williams v. Jersey (1841), Cr. & I'h. 
91. Refd. McManus v. Cooke (1887), 35 Ch. D. 681. 

1456. Construction of railway — To pass over 
land of party standing by.] — The owner of land, 
upon which a railway co. empowered by Parlia- 
iiK^nt are about to enter, is not entitled to an 
interlocutory injunction to restrain them from so 
entering, if, by his sihmoe At conduct, he has 
jzermitted the co. to carry on their works upon the 
supposition that they wxuz; entitled to enUu* on At 
take the land in question. — G reeniialoh v. 
Manchester At Birmingham Ry. Go. (1838), 3 
My. At Gr. 784 ; 9 Sim. 416 ; 1 Ry. At Gan. Gas. 
68 ; 8 L. .T. Gh. 75 ; 3 Jur. 693 ; 40 E. R. 1128, 
L. G. 

Aniwtalions : — Ckznsd. Liudsoy G. N. Ky. (1853), 10 Haro, 
664. Refd. Galbroath v. Armoui- (1815), 4 Bell, 8c. App. 
374. 

1457. Construction of railway junction — Under 
company’s superintendence.] — A railway co., after 
allowing a person t(j construct, at his own expense, 
At under their sanction At superintendence, a junc- 
tion for the conveyance of goods between his 
premises At their railway, At after allowing such 
junction to be used for two At a half years, will be 
held, in the absence of any formal written contract, 
bound by acquiescence, At not entitled, at their 
own option, to determine the user, which has been 
so long enjoyed. — E aird v . Birkenhead Ry. Go. 
(1859), John. 500 ; 29 E. J. Gh. 218 ; 1 E. T. 159 ; 
6 Jur. N. S. 140 ; 8 W. R. 58 ; 70 E. R. 519. 

AnnoUitums : — Apld. Michazid r. Montreal City (1923), 92 
L. J. P. C. 161. Refd. Civil Sorvico Musical Insinmiont 
AsHocn. V. Whiitunan (1899), 68 L. J. Cli. 484 ; Marriott 
r. Held (1900), 82 L. T. 369 ; Hoaro v. Lewisham Corpn. 
(1901), 85 L. T. 281. Mentd. Bom'kc v. Alexandra Hotel 
Co. (1877), 25 W. li. 393. 

1458. Works interfering with private road.] 

A railway co. made excavations upon their own 
land, the purpose of which was the partial diversion 
of the stream of water of a navigable river. At the 
works so prosecuted necessarily occasioned the 
obstruction of a private road. 

Pltfs., who were the owners of a fulling-mill, 
which was supplied with water from the river, 
alleged that the proposed divei*sion of the stream 
was illegal under the jiowers of the act. I’ltfs.f 


of his position as such lessee, made 
additions to the leased preinises with- 
out the permission of his lessor, but 
apparently with his knowledge & with- 
out any interference on his part, & 
Bubsequently, when the lessor sued 
to eject him for non-payment of rent, 
claimed compensation for such addi- 


tions : — Held : the lessor was entitled 
to recover po8sesHit>a from the lessee 
without paying 1dm compensation. — 
NaUNIHAU BhAOAT V. llAMKSHAH 
Bhaoat (1894), I. L. H. 16 All. 328.— 
IND. 

h. Works bi/ municipal authority 
— Jiatepayera taking benefit.] — Senile : 


where ratepayers of a municipality 
have lain by Sc taken the benefit of 
works constructed by the Town 
Council, instead of interdicting such 
construction as they might have done, 
they are stopped from objecting to 
paying for such works. — Thornton 
V. Uuao (1886), 5 E. D. C. 280.— S. AF. 
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who had a right of way over the private road, 
also alleged that the co. were interfering with the 
road without the performance of the conditions 
imposed by the railway Act, as preliminary to 
interfering with the road : — Held : although the 
CO. were working on their own land, jjltfs. must be 
held to have had notice of the intended works of 
the CO., Imd by an acquiescence for eighteen 
months, during wliich the co. had expended a 
large sum of money on the works precluded them- 
selves for asking for the interposition of the ct. 
by injunction. — I llingworth v. Manchester <te 
liEEDS Ky. Co. (1840), 2 Ry. & Can. Cas. 187, 
L. C. 

1459. Expenditure of charitable subscriptions— 
Adverse title set up by subscribers.] — The necessary 
funds having been subscribed by certain parties, 
a piece of land was purchased & conveyed by deed 
to trustees for a charitable purpose. Under this 
deed the trustees entered into k, continued in 
possession for several years ; &, with the acquies- 
cence of all the subscribers, including some not 
j)arties to the deed, a considerable c^xpenditure 
was made, k heavy liabilities were incurred : — - 
Held : even assuming tlie subscribers not parties 
to the deed had an equitable interest in the land 
in respect of the moneys subscribed by them, yet 
tliey would not be heard to as.sert a title to the 
land adverse to that of the trustees.— A. -G. v. 
Munro (1845), 1 Holt, Eq. 103; 5 Jj. T. O. S. 
124 ; 9 J. P. 309 ; 9 Jur. 401 ; 71 E. R. 080 ; 
subsequent proceedings (1818), 2 De G. A- Sm. 122, 
].. C. 

Amuiiation : — Consd. A.-O. r. Hardy (18jl), 1 Bira. N. B. 

338. 

1460. Mine opened.] — WlR*re pltfs.’ agent 
granted a licence to carry on for two years mining 
works on ground not opened, k watched the 
working until the adventure j)roved successful, 
k then jjltfs. objected tliiit, according to the 
custom of that district, tlie agent had no right to 
grant a licence for more than one year : — Held : 
pltfs. were precluded from then objecting by rea.son 
of their having stood by witliout interfering with 
defts.’ works. — H arrison i\ Ames (1850), 15 
L. T. O. S. 321, E. C. 

1461. Works likely to become a nuisance.] — 

A. filed a bdl against 13., praying a declaration 
that A. was entitled to use k practise the smelting 
of copper ores, at A.’s copper works k that A. 
might be quieted therein, &; that H. might be 
restricted from proceeding in an action brought 
by him to recover damages against A., in respect 
of the injm'y done to tiie grass, herbage & lands 
belonging to him, k adjoining the copi)er works, 
by means of the deleterious matters arising from 
the smelting of copper ore. The bill alleged that 
R. had known of the existence of the copper works 
during several years past, k was acquainted witii 
them wliilst they were being erected, k encouraged 
A. in the erection thereof, k in the expenditure of 
large sums of money thereon. On demurrer, for 
want of equity : — Held : the demurrer was bad. 

Semble : A., having an equity, loses that equity 
as against B., by permitting B. to proceed k deal 
with property in ignorance of the equity of A., so 
standing by k permitting another interest to 
arise inconsistent with that equity. — W illiams v, 
.Iersey (Earl) (1811), Cr. & Ph. 91 ; 10 E. J. Oh* 
149 ; 5 Jur. 420 ; 41 E. R. 424, U. C. 

Annotations: — Reid. Osbomo v. Bradley, [1903] 2 Ch. 446. 

Mentd. Smith v. Kay (1859), 7 H. L. Cas. 750 ; Bmith v. 

Hayes (1867), 15 W. It. 871. 

1462. No action taken till nuisance arises.] 

— If works likely to become a nuisance are erected, 
& subsequently carried on without any objection, 


the owners of adjoining estates, who acquiesced so 
long as no perceptible injury was sustained, pe 
not precluded, when injury arises, from objecting 
to an extension of the works, or from pursuing 
their legal remedy to recover damages for injury 
sustained by such works ; &; when an action has 
been brought, k damages recovered, the ct. will 
not restrain the execution to obtain paj^ent of 
the amount, or prevent pltf. in the action from 
taking other proceedings at law. — Bankart v. 
Houghton (1800), 27 Beav. 425 ; 28 E. J. Oh. 
473 ; 32 L. T. O. 8. 382 ; 23 J. P. 200 ; 5 Jur. N. 8. 
282 ; 7 W. R. 197 ; 54 E. R. 107 ; subsequent pro- 
ceedings^ sub nom. Houghton v, Bankart (1801), 

3 De G. E. k J. 10, L. J.l. 

Annotation : — Reid. Davies v. Marshall (1861), 31 L. J. C. P. 

61. 

1463. Trade likely to become nuisance.] — 

Wliere a party had lain by k allowed expenditure 
to bo incurred, k a trade, which might be a 
nuisance in point of law, to be established k carried 
in for a considerable period without asking for the 
interference of the et. or bringing an action : — • 
Held : lie was precluded by acquiescence from 
obtaining relief in f'.quity, though the trade had 
been gradually increasing. — Swain E v. Great 
Northern Ry. Co. (1803), 3 New R<q). 109 ; 9 
L. T. 571 ; 28 J. P. 20 ; 9 Jur. N. 8. 1190 ; on 
appeal (1804), 4 De G. J. 8m. 211, L. JJ. 

AnnoUUions : — Mentd. Langruicad r. Maple (1865), 1 8 C. B. 

N. B. 255 ; (bump v. Lambert (1867), 17 L. T. 133; 

Dowliiij? V. Pontypool, Caerleon, & Newport Ry. (1874), 

Jj. 11. 18 Eq. 714; Serrao v. Noel (1885), J5 O. B. D. 

519; Gosnell v. Aerated lire^d Ijo. (1894), 10 T. L. IL 

661 ; A.-G. i\ Preston Corpu. (1896), 13 T. L. U. M. 

See, generally, Nuisancpl 

1464. On faith of extension of option to pur- 
chase.] — An option to purchase certain patents, 
exercisable within six months from the date of the 
contract, was granted by deft, to pltf. : — Held : 
as deft, had treated the time for such exercise as 
being extended to some later date k there had l>een 
an expenditure of thne, work, k money by pltf. 
consequent thereon, deft, had by his conduct 
raised an equity against himself which preventcil 
him from contending that the option had expired 
at the end of the six lunar months. — Bruner v, 
Moore, 11904] 1 Cli. 305 ; 73 U. J. Ch. 377 ; 89 
E. T. 738 ; 52 AV. R. 295 ; 20 T. L. R. 125 ; 48 
8oI. Jo. 131. 

Annotations : — -Refd. Hartley Hymaii.s, 11920] 3 K. B. 

475. Mentd. Morrell v. BLudd & .Millington, [1913] 2 Ch. 

648 ; Eritb Engineering Co. v. Haniord lliley Btok n Co. tk. 

Babcock & Wilcox (1920), 37 11. P. C. 217 ; Pbipp.s 

(Northampton & TowcosUir Breweries) v. Rogers (1924), 

93 L. J. K. B. 1009 ; Bcbiller v. Petersen, [1924] 1 Cb. 394. 

1465. Works executed by local authority.]— 

A local authority served a notice under Public 
Health Act, 1875 (c. 5.5), s. 150, on frontagers 
requiring them to execute certain works “ within 
one calendar month from the date of the service 
hereof ” without having exercised any discretion 
whatever in considering what was a reasonable 
time to allow for the execution of the works. 
The frontagers did not commence the works nor 
object to the validity of the notice, k after three 
months the local authority, without the consent 
of the frontagers, began the works & completed 
them within four months, k served on the 
frontagers the usual demand for payment. The 
frontagers thereupon presented a memorial to 
the Local Government Board under sect. 268 of 
the Act appealing against the apportionment on 
the ground that the notice requiring them to 
execute the works within one month w*is un- 
reasonable k bad, having regard to the fact that 
the local authority were unable to do the work 
themselves under four montlis. The Board held 
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Sect. reprcsenlalion : Sub-sect. 3, H. (6), 

{€)& 

afi iiifiuiry &■ cvcnt’Ufilly intiiHfitGd that they were 
prepared to make an order confirming the ap- 
portionment. Thereupon the frontagers with- 
drew their memorial with the approval of the 
Board. In an action hy the local authority to 
recover payment from the frontagers of the 
expenses incurred in doing the works : — Held : 
(1) the frontagers, in standing by & doing nothing, 
had not waived their rights under sect. 150 of 
the Act, nor estopped themselves from objecting 
that the notice was bad ; (2 ) the frontagers were 
not estopped by their proceedings before the Local 
(iovernment Board under sect. 208 of the Act i 
from raising the point as to the validity of the 
notice, inasmuch as, although the Board had 
intimated that they proposed to ck'cide it against 
them, no order had in fact been made & the appeal 
J)ad been withdrawn with the sanction of the 
Board. — Bhistol (!ori*n. r. Sinnott, [1918] 1 (!h. 
(52 ; 117 L. T. Oi l ; 82 J. P, 9 ; 02 Sol. .lo. 53 ; 
15 lu (J. It. 871, C. A. 

Auiioiafioii : -As U» (1) &. (2) Refd^ IVracclfsflelcl Coi’pu. r. 

Macck'sfiflil (•raiuiimr .School, [1021] 2 Cli. 180. 

(c) Whi Ic Properly or Goods of Party Standing hy 

Dealt imth. 

1166. General rule.] — (1) A., the owner of cer- 
tain chattels, pledged them to B., who was a 
broker, to .secure advances made on his behalf by 
B. ; A B. aft erwards, in his own name, & unknown 
to A., re-pledged the same chattels to C., to secure 
advances made by C. to B., but of which, unknowm 
to 0., A. was to have the benefit. C. having 
subsequently applied in vain to B. for payment of 
his advances, threatened to realise liLs security by 
a sale, which, however, lie wiis from time to time 
induced to postpone, by the solicitations of B., & 
his assurances of speedy payment ; k, this W’as 
communicated by B. to A., his principal. In a 
suit by A. against B. A praying to redeem the 
property in ])ledge on payment of any balance 
found due on the account between himself A B. : — 
Held: A. had no equity to restrain C. from pro- 
ceeding to an immediate sale. 

(2) A party claiming a title in himself, but privy 
to the fact of anot-hei* dealing with tlie jnoperty 
as his own, will not be in e<iuity permitted to 
assert his own title against a title created by that 
other, although he derives no benefit from the 
transaction. — Nicholson v. Hoopeii (1838), 4 
My. k Cr. 179 ; 41 E. R. 70, L. C. 

1487. Father’s property settled by son.] — Father, 
supposing his son tenant in fee, stands by k lets 
his son make a settlement, which he had not 
power of doing according to his real title ; yet 
shall make good the .settlement. 


Had it been known it [the fee] was in the father, 
it would have been insisted on that he should have 
joined (Lord King, O.). — Teasdale v. Teasdalb 
(1726), Cas. temp. King, 59 ; 25 E. R. 222. 

Annotation : — Consd. Ollivor v. King (1856), 8 Do O. M. & Q. 

110. 

1468. Exercise of acts of ownership by tenant.] 

— When the landloi’d suffers his tenant to exercise 
acts of ownership, k makes no objection to it, it is 
evidence to be left to the jury, whether he did not 
mean to be bound by those acts of his tenant. — * 
Doe d. Winckley v. Rye (1795), 1 Esp. 303. 
Annotation : — Mentd. Carno r. Nicoll (183.5), 1 Scott, 460. 

1469. Goods seized In execution.] — Pickard v. 
Sears, No. 1032, ayiie. 

1470. — — Goods subject to hire-purchase 
agreement.] — Under a hire-purchase agreement 
pltfs. let to the tenant of jiremiscs certain fur- 
niture, the value of which was about half of that 
of all the goods upon the premises. Deft., who 
was the lessor of the prcmise.s, having recovered 
judgriKMit against the tenant for arrears of rent-, 
obtained a fa. thereon, under w hich the sheriff 
.seized all tht‘ goods on the premises k some days 
later, on Apr. 27, 1921, sold them by public 
auction. The sale realised £105 i^s. 8d., &, after 
deduction of the .sheriff’s charges k other sums, 
about one-half of that amount, or £52 108. Od., was 
received by deft, in resp(?c*t of the judgment debt. 
Pltfs. were informed of the seizure of the goods 
.some dtays before the sale, but they gave no notice 
to any one that the goods hired belonged to them, 
k they made no inijuiries until May, 1922, wdien 
they for the first time learned of the execution k 
sale. In an action by pltfs. against deft, to re- 
cover the .sum la.st above mentioned as money had 
k received by deft, to the use of pltfs. : — Held : 
in t he circumstance's pltfs. w’cre not estopped from 
maintaining the action by reason of their not 
having informed the sheriff as agent of the deft, 
or at all, that the goods hired belonged to them k 
sliould not be sold. — Jones Brothers (Hollo- 
way), Ltd. 1'. WooDiiousE, 11923] 2 K. 11. 117 ; 
92 L. J. K. B. 638 ; 129 L. T. 317 ; 07 Sol. Jo. 
518. D. (’. 

Hire purchase agreoineuts, see, generally^ Bail- 
ment, Vol. HI., pp. 92 et seq. 

1471. Goods pledged.] — Nichoeson v. Hooper, 
No. 1466, ante. 

1472. Goods sold.] -Where i^ltf., who was owner 
of the goodwill <fc lixtures of a public-house, 
allowed A. to represent himself as such to the 
landlords, k the latter thereupon ltd the public- 
house to A., k A. sold the lease k fixtures to deft., 
who was informed by the landlords that A. was 
tlieu* tenant : — Held : pltf. had estopped himself 
from recovering the fixtures from deft., who hml 
purchased bond fide. — (jIregg v. Wei.ls (1839), 10 


PART VI. SECT. 3, SUB-SECT. 3. — 
H. (c). 

k. Exercise of rights of oirnership 
by possessor.] When a person to whom 
posBOSalon of goods la given is per- 
mitted by tiic j)ersoii to whom tucy 
ii'uly belong to assiimo the ai)pearance 
& exercise the acts of an uneontrollctl 
& absolute owner, a hon/i fide j)urchaacr 
from such possessor is entitled to retain 
them against the claim of the true 


l. Pax sole of laud — PrcscTLce of 

..... yuinLEY (1885), 

m. Mere presence at sale — Whether 
acquiescence.] — Where tlui <jwner of 
lauds was present, but took no part 
in a deed subsequently executed by 
the representative of his vendor 


granting the aarnc IuiuIh to a third 
crsoii, tiio mere fact of his having 
ecu present raises no prcsuuiption of 
aequiesceiice or ratification thereof.— 
Powell r. Watteks (I8'J7), 28 8. 0. It. 
133.— CAN. 

n. Goods ktfren.]— Pltf. agreed to 
sell 40 feet of curbing stone to P., 
who had contract to place stones in 
the town of W. Prior to this agree- 
ment, the town, with pltf.’s knowledge, 
but without any authority or i)er- 
luission on his part, except such as can 
be implio<l from the fact that he saw 
the town’s servants taking the stone 
& made no protest or objection, had 
taken away & made use of 174 feet of 
pltf.’s curbing stone. IHtf. sent u 
bill of all the stone to P., & at his 
retiuost the town held back all P.’s 
payment so as to force a settlornent of 
the bill, but I*, refused to pay pltf. 


for m(»re than 40 feet.. The town being 
threatened with suit by P., paid him, 
& pltf. then sued the town in trover 
for conversion of 174 feet of stone : — 
Held: pltf.’s conduct did not estop 
him from recovering against the 
town. — Fisher r. Woodstock (1900), 
39 N. B. U. 192 ; 7 E. L. U. 170.— CAN. 

o. Invalid sale. for arrears of 
iaxca .] — Default in payment of taxes 
iUcgally imposed, & inaction & silence 
with knowledge that the lands on which 
such taxes have been imposed have 
been sold for alleged arrears of taxes, 
does not disentitle the owner from 
availing himself of tho statutory pro- 
cedure provided for tho coutc.statlon 
of sales for arrears of taxes. — Ander- 
son V. Houth Vancouver Munici- 
pality (1911), 16 B. C. It. 401 ; 4o 
8. C. It. 425.— CAN. 

p. Land sold by mistake.] — M., o- 
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Ad, & El. 90 ; 2 Per. & Dav. 290 ; 8 L. J. Q. B. 
193 ; 3 Jur. 555 ; 113 E. 11. 35. 

Annotations : — Ck>iisd. Cooper v. Willomat (1815), 1 C. P. 
672 ; Jorden v. Money (1851), 5 H. L. Cas. 185. Refd. 
treoman v. Cooko (1818), 6 Dow. & h. 187 ; Machu v. 
h. & S. W. Ky. (1848), 2 Exch. 415 ; Doe v. Challis (1851). 
15 .Jur. 900 ; DuiiHton v. Paterson (1857), 2 C. B. N. S. 
495 ; Simpson v. Aoeldental Death Insee. (1857), 2 
(5. B. N. S. 257 ; Cornish Ablngton (1859), 28 L. J. Ex. 
202; Hardlnp: r. Hall (1860), 14 E. T. 110; l‘olak r, 
Eveintt (1876), 4 5 L. J. i). B. :{69. 

1473. Water abstracted for illegal purpose.] — 

(1) In 1794 an Act of Parliament was passed 
empowering a co. to make & maintain a canal, & 
the Act provided, that it should be lawful for the 
ownci*s of lands within the distance of twenty 
yards from the canal to take water from the canal 
for the sole purpose of condensing the steam used 
in working any engine, but for no other purpose. 
Dcfls. werci the owners of two mills, one of which 
was begun in 1829, <te dui’ing the erection of it an 
application was made by the then owner to the 
CO. to be allowed to lay down pipes from the canal 
to his engine-house, U) convey water for steam & 
injection. No condition was made by tlie co. 
that the use of the water should be conlined to 
condensing purposes ; A the owner, with the 
knowledge of tlic company, A under the super- 
intendence of their engineer, laid down pipes for 
botli tlie above purposes. Aft(‘r th(i lapse of 
several ycuirs, an action was brouglit- by the co. 
against the owners of the mill for getting water 
for other than condensing purpos(*s ; A they 
obtained a verdict, with damages, A then tiled a 
bill for a perpetual injunction ; — Held : the co. 
were jn'ocluded by aciiuiescence from disputing 
the right of the owners of the mill to obtain water 
for both the above puri)ose.s ; but an injunction 
was granted to restrain defts. fi*om using tlie water 
to make sow or size, A for cleaning the boilers. 

(2) The other mill was built in 1811, A tlie notice 
then given to tlie co. was for liberty to lay a pipe 
for injecting water only, A was made after the 
millowner had receivinl notice that the co. would 
insist on adhering to their Act of Parliament : — 
Held : there was no acquiescence on the part of 
the CO. as to this mill ; A an injunction, restraining 
defts. from using the canal water for any other 
purpo.se than that of condensing steam, was 
granted.— K o( 1 IDAt.e (’anal Co. r. Kino (1853), 
10 Beav. 030; 22 I., ,J. C’h. 001 ; 22 L. T. O. S. 
73 ; 17 .Tur. 1001 ; 1 W. K. 278 ; 51 E, li. 924. 

A mwUitions : — AmU> (1) Refd. Beaufort r. Pat rick (185:i), 17 
Beuv. GO, Grncralli/, Mentd. McMamus r. C’ooke (1887). 5.7 
Ch, D. 68 1. 

1474. Father’s property mortgaged by son.] — 

A mtge. etlected by the son upon the propert y, the 
father, though in possession, allowing the son t-o 
act as if absolute owner, upheld, — I[ ugiif:.s v. 
Seanor (1870), 18 W. K. 1122, L. C. 


1475. Bill of sale given over goods.]— A., wlio 
was living in the same house with B., was the 
owner of certain goods therein, which goods she, 
A., for a fraudulent purposiL permitted B. to 
raise A receive money upon by way of bill of sale 
in his own name to C., who believed the goods 
to be the goods of B. The said goods being after- 
wards seized upon a fi. fa. against A. ‘.-—Held : the 
sale to C. of the goods was valid, B. being in effect 
the agent of A. in the tran.saction, — Low v, 
Macgill (1804), 4 New Itep. 145 ; 10 li. T. 495 ; 
12 W. H. 820. 

1476. .] — We.sten V . Pairbridge, No. 

1199, a7ife. 

1477. Land used for street widening.] — ^ Where 
the owner of a strip of land offered to present it to 
a city council for the purpose of widening a street 
in the city, A himself presided as mayor at a 
meeting of the council at which a resolution was 
passed accepting the gift, A the city, while he was 
still mayor, took possession of the land, A spent 
money in paving it A fitting it for public use, 
without any objection on his part : — Held : he 
was estopped from all(‘ging that the gift was made 
subject to a condition w’hic.h had not been fulhlled, 
or that it was ineffective because it was not carried 
out by a notarial act. — Michaud v. Montreal 
City (1023), 92 T., J. P. C. Ibl ; 129 L. T. 417, 
P. C. 

('oni)Ktre Sub-sect. 3, C. (c), nnle. 

(d) While Pro)terty in which Party Standing hy 
Jyderesied Dealt with. 

1478. General rule.] — Wliere a person knowing 
his own title, A not giving notice of it to a pur- 
cha.scr, .shall never set it up against the jiurchaser. 
— S.WAGE V . Foster (1723), 9 Mod. Rep. 35 ; 
88 E. li. 299. 

A n notations : — Refd. McAlister r, llocbeslor (Bp.) & 

EcciesiuKi ical Coinrs. for England (1879), 12 L. T. 22; 
Bc-ll r. Mai-Sb. 11905J 1 C’h. 528. Mentd. C’ory r. Gertekeu 
(1816). 2 Madd. 40: Wilkinson r. Chaiiesworf h (1836), 

5 L. J. Uh. 172; Stiktunan v. Dawson (1817), 1 Do G. 

6 .Sin. 90 : Vauprban r. Vandcrsteffcn (1854), 2 Drew. 
363 : Barrow v. Barrow (1858), 4 K. A J. 409 ; W'illougbby 
r. Middleton (1862), 2 John. A H. 344 ; Nicholl r. Jones 
(1866), L. B. 3 E(|. 696 ; Sharpe r. Foy (1868), 4 C-h. App. 
35 ; Jtc Lu.sb’s Trusts (1869), 4 C.’b. App. 591 ; Cornwall 
r. Hawkins (1872), 26 L. T. 607. 

1479. .] — Where a man, having an interest 

in property, stand.s by A sees another man dealing 
with that as owner, with another person who is 
ignorant of the want of tith^ in the pei'son with 
whom ho is dealing, ecpiity will bind th(‘ man 
who stand.s by (Lord St. Leonards, C.). — 
Mangles v. dIxon (1852), 3 II. ].*. Cas. 702 ; 
19 L. T. O. S. 200 ; 10 E. R. 278, H. L. 

Annntatioiiit : — Refd. Holt Whit-o (1862), 3 De G. .T, A Sm. 
360. Mentd. Watson r. Mid Wales Ry. (1867), 1 j. H. 2 
C. B. 593 ; Higgs v. Assam Tea Co. (1869). L. K. 4 Exch. 
387 ; Rodger r. Comptoir d’Esoomptc do J»aris (1869), 


judgment (iredltor, liaving attached 
eertain land of his judgment debtor, 
entered, by mistake, one parcel thereof 
in the proclamation of sale as two 
parcels having diH'erent numbers in 
the list of ])roperty to bo sold. This 
parcel was put up for sale A purchased 
by tlie decree-holder himself, A was 
subsequently put up for sale A piu** 
eliased hy T. In a suit broiight by 
1 . against M. to restrain M. from 
eutenng on tlie land — Held : M. was 
estopped by Ids conduot from setting 
lip his title as luirohasor against T.- 
llNNAPrA CuKTn r. Mukuoappa 
CWm (1883), 1. L. U. 7 Mad. 107.— 
IND. 

q. Trade mark — Verrnission hy owner 
to another to adopt .] — Whoiv pltfs. 
by their conduct led deft, to believe 
Uiat they claimed no right to a certain 
trade mark, A that it was open to 
deft, to adopt it as his own, A deft. 


did adopt it. A by his industry secuivd 
a wide popularity for it in the Indian 
markid - : — Held : pltfs. wore estopped 
horn denying deft.’s right to use tho 
trade mark in tho Indian market. — 
Lavkkunk r. Hoopiou (1881), I. L. R. 
8 Mad. H9.— IND. 

r. Acquiscencc hy landlord in 
wrongful use of 7nUl .] — A landlord 
having let a mill described a.s a paper 
mill ; A it having been made use of, 
with his knowledge, for six yuai-s as 
an oil mill ; A thereafter tho tenant 
having assigned tho lease to another 
party, who employed it os a flour mill : 
— Held : tho landlord was barred from 
insisting that it should not bo used as 
a flour mill, but should be reconverted 
into a paper mill. — Y ouno, 
Riohaudsox a C!o. r. Ramsay (182o), 
1 Wils. A S. 560 ; 2 S. R. (Ct. of Seas.) 
793.— SCOT. 


PART VI. SECT. 3, SUE-SECT. 3.— 
H. (d). 

s. Oeneral rule — Whether applic- 
able to infants.] — Deft, advanced to 
pltf. who. to his knowledge, was an 
infant under tho age of 21 years, a 
sum of money to bo employed in the 
purchase of a horse, taking as security 
for tho loan a biU of sale, W'hioh was 
properly executed A filed in the office 
of tho Registrar of Deeds. Deft., 
hearing that pltf. was about to sell tho 
horee. took poasessloii under tho bill 
of sale A sold to a third party ; — Held : 
tiio fact that pltf. stood by A allowed 
tho horse to bo sold, without objeo- 
tion, did not assist deft., a« an infant 
could no more estop himsolf by con- 
duct of this sort than ho could con- 
tract. — Mf.yebs V. Blackburn (1905), 
38 N. S. R. 50.— CAN. 

t. Property subject to mortgage sold.] 
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Serf. .S. — Bi/ representaiion : Snb-sect. 3, H. (d) 

L. 2 r. : LouhI^ r. Scott (1877), 2 Q. H. 11. 

;:7(i ; Walts r. Driscoll, [1901] 1 Ch. 294 ; Stoddart r. 

I'nitiii Trust (1911), 81 Tj. J. K. 11. 140, 

1480. Property subject to lien sold.] — A party 
wlio, having a lien or claim on property, sup- 
presses it, <fe permits another person to purchase 
the property, upon the supposition that no such 
Hen or claim exists, cannot afteiwards be allowed 
to sel. up such lien or claim against such pur- 
chaser. — Brown r. Thorpe (1841), 11 L. J. Ch. 
73. 

1481. Interest dealt with — Party standing by 
not party to deed.] — Where a person who is not a 
party to a deed stands by while his interest under 
the deed is being dealt with, he wifi not be allowed 
afterwards to set up his interest against a person 
claiming under the deed. — Bennett v. Coude 
(1853), 21 L. T. O. 8. 237. 

1482. Property subject to charge further 
charged — Loss of priorlty.]-~WTiere a party 
having a charge upon an estate, encourages or 
even permits another to advance money upon the 
security of the estate without giving notice of 
the charge, the party who has thus been en- 
couraged or xjcrmitted to make the advance is 
entilh'd to priority over the party who has thus 
encouraged or permitted the advance to be made. 
The fact of the party having the charge standing 
by A permitting the further advance to be made, 
without giving notice of the charge, is alone 
sutheient to sup})ort this equity on the pai't of 
the subsequent incumbrancer. The equity is 
still more strong where the party having the 
charge has partieiimted in the transaction of the 
subsequent loan, or has made representations 
leading the other party to believe in the non- 
existence of the jnior charge (Turner, J.). — 
Stronge V. IIawkes (1853), 4 De G. M. A G. 
180 ; 43 E. JL 478, L. JJ. 

Annoiation : — Refd. Williaius v. Pinckney (1897), 07 1^. .T.Ch. 

34. 

Ih-iorities generally, sec Equity, Vol. XX., pp, 
290 et seq. ; Mortgage. 

1483. Sale of premises by landlord — Agreement 
to give possession before termination of tenancy.] — 


Under a three years’ agreement in writing deft. 

B. became tenant of certain premises belonging 
to i)ltf. P., & after the cxi)iration of his tenancy 
in Mar. 1898, B. remained on in j)ossession as 
tenant from year to year. In Dec. 1898, B. 
asked P. to release him from his tenancy, it 
was verbally agreed that B. should go out on 
June 24 following. P. placed a notice board on 
the premises that the same were “ t-o be lot,” A 
subsequently sold the premises to a third 

who bought with possession at Midsummeu-, 
1899. On ,Tnne 24, 1899, deft, refused to give 
up possession. In an action of ejectment brought 
by P. against B. : — Held : deft., by his conduct in 
standing by A: permitting pltf. to contract an 
obligation with the purchaser, was estopped from 
denying that liis tenancy was other than that 
upon the footing of which he allowed his landlord 
to sell the j^roperty to tlic purchaser. — Fenner v. 
Blake, [1900] 1 Q. B. 420 ; 09 L. J. Q. B. 257 ; 
82 I.. T. 149 ; 48 W\ K. 392, D. C. 

1484 . Property subject to mortgage settled.] — - 
Where a mtgee. wtis present whilst a mtgor. was 
in treaty for his son’s marriage, & fraudulently 
concealed his mtge. : — -Held : tin* son, the wifts 
A the issu(% sliould liold the lands against the 
mtgee. A liis l)eirs. — Berrisford v. Milward 
(1740), 2 Atk. 19 ; 20 E. B. 427. 

Annolalinns ; — Mentd. lU'cketl r. (%)r(ll{'y (1 784 ), 1 Hro. C. 

3.>3 ; .laiiicsoii r. (18.').»), 2a L. .J. Ch. 41. 

(e) other Cases. 

1485 . Sufliclency of tender not objected to.] — 

In an action for llie non-d(‘livt‘ry of railway 
shares purchased foi* j)ltf.’s a(T*oimt by a broker 
from deft.’s brokei- ; — Held : deft., having notice 
of the tender to his broker, A not- objecting to its 
sufliclency, was cstojiped from afterwards dis- 
l)uting it. 

Semitic : deft.’s adrnissk)n that In* liad not the 
shares to deliver, would not disjjen.se wit h a tender 
of the price & offer on the part of pltf. to receive 
tlie shares. — .Jackson v. Jacob (1837), 3 Bing 
N. C. 809 ; 3 Hodg. 219 ; 5 Scott, 79 ; 0 L. J 

C. P. 315 ; 1 Jur. 202 ; 132 E. li. 045. 

1486 . Non-reply to claim for interest.] — A rail- 
way CO. gave the usual notice to a tenant for life 


- — I’Kf. suchI t«i rc.hisa IiIh ticcurily 
iindt!!' ii iiilKci. executed to liini by deft. 
No 1, by Hale, of tbt^ morljfuKed 
premiHCH whicli were iu the pOHseHsion 
of defls. Nos. 2 ic 3. It ai)i)enred that 
pltf. bud previously attuebed & brouy:bt 
to sai«; ibi; inort|;faKed premises in 
execution of a decree against, deft. 
No. 1, I liat the otlu^r (lefts. ba(l 
purehased at the, ct. sab* without 
notice (jf ])lt,f.’s niLge,. which wa.s not 
rcf(!rrcd to in the uttaelirnent lists or 
sale eertiticaU‘,H : — Held : ]iltf. waH 
estopped from setting ut) liis present 
olaini.^ — .Iacaxatha v. (4a.\(U JIicudi 
(1892), 1. L. ]{. ir, istad. 3(I3.— IND. 


— -.] -Whtsre mortgaged 
petty is sold in execution < 
decree iu a suit brouglit ni>on 
mtge., th(' interest of tlio ml, get 
whose instance the Hale is mad 
held to pass to tlie i)urehaser, ii 
mt.gee. is estopped from disp' 
that such is the tiffeet of the Bti 
Ktikvua. 1 .UrsHUP r. Ltnoaya (I 
I. L. It. T) Bom. 2. — IND. 

'”■! Idtf. (daimed nud< 
mtge., dated Nov. 27, 1871, ftjr 
which was neither registered 
acemnpanied with ptjssesHion. 

....uv,, a mtge,, dated mai 
3, for 1M30, which was both i 
tered &. accompanied wit,h posset 
Deft, had no iiotioe, express or 
v Phf-’s previous mtge 
1873 pltf. sued the tulgtjr. for a n, 


claim uncomiecUtd with tlie mtge., 
iX. on I'cb. 20, 1874, ohtuiued a decree 
for ItlOO. In execution of this money 
dccret;, I la; mortgaged pr(.)perty was 
attached & sold by the ct. at pltf.’s 
instance, deft, becoming the jtur- 
chaser for JtHO on Sept. 1 7, 1874. 
An nnr(;gistere(l c(;itiflcate of l.he ct.’s 
sale, h<;aring date Oct. 29, 1874, was 
issiuHl to deft. In 1874 pltf. brought 
a suit on his mtge., to wfiich suit deft. 


was not a party, ohtaiu(;d a de(;r(;i 
the date of which did not a]>pcar ii 
evidence, for possession of tlie mort 
gaged property agaiast tlie mtgor 
In endeavouring to enforce that decree 
pltf. was obstructed by deft, on Jan l.'i 
1873; — Held: as deft, liad no nolict 
of pltf.’s mtge. W’hen pltf. caused tin 
ct.’s sale to bo iiiado under his raonej 
d(;cree, or that tho sale was ma(U 
subject to pltf.’s mtg(;., it was iucum 
bent on j)ltf. as such money judgmoni 
creditor, to infonn d(‘ft., when hiddirii 
for tho right, title, Interest of tin 
judgment debtor in tho mortgagee 
property, that the judgment creditor, 
pltf., hold a mtge. on tho same property 
& intended t<j enforce it, espociallj 
as the mt^o. was neither registered iioj 
^jompamed with possession ; & pltf. 
having omitted so to inform deft, 
was estopped from enforcing his owi 
intge. against deft. — T ukauam Bd 
AT-MAKAM V. IlAMOHANDItA BUPHATtAlM 
(1870), I. L. U. 1 Bom. 314. — IND. 


c, 1‘arlu v'ith claim ayauist land 


sold — Failure to enforce demand .] — 
Mon; silence, during the dealing with 
an estate against which a claim exists, 
do(;s not bur the claimant. A person 
(daiming to bo exonoiatcd by an 
estate, was referr('d to by a pundiasi'r 
but did not mention his claim, omitted 
to make it in a suit in which he might, 
have done so, inelfeotually attempted 
to enforce it in another suit, Sc had 
acUal as if liabh; to tho demand from 
which he sought exoneration : — Ilekl : 
barml. B oyd r. Bkf.tox (1814), 8 
1. Kq. li. 113. -IR. 

PART VI. SECT. 3, SUB-SECT. 3.— 
H. (e). 

d. AcejuieHcenee of tenant — Whether 
binding on landlord ,] — Two mill stones 
were seised & sold for taxes, the 
Djiiant of tho mill, who was assessed 
as o(;cupant, being present at tho sale 
&. making no objection. In roplovin 
by tho owiu;r of the mill against tho 
purchaser : — Held : tho tenant’s oequi* 
esexmeo was iminatoriul ; for his pos- 
session, when proved to 1)0 merely as 
occupant, was no proof of property. 
& pltf. thoiofore was not prevented 
from disputing the sale, which was 
clearly illegal, tho stones being part 
of the mill. — Grimshawe v. Burnham 
(1865), 25 U. C. It. 147. — CAN. 

©. Guarantee — Forgery.] — In an 
action on a guarantee to secure pay* 
meut for goods furnished by pltfs. to 
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of settled estates that they required a portion of 
the estates for their line, & afterwards made an 
offer for the fee simple. The solr. of the tenant 
for life accepted the offer, stijiulating that interest 
at £5 per cent, should be paid from the time of 
the CO. taking possession, & i^roposing that, as 
the title was well known, ilie co. should be 
satisfied without the production of the deeds. 
To tins the co. objected, & prox)Osed to pay the 
money into a banker’s in the names of the re- 
spective soil’s, pending the investigation of tlie 
title. Tlie tenant for life’s solr. thereupon 
suggested that, as the money must be paid into 
ct., it had better be so at once. I’lie co. thereupon 
paid the money into ct. to the account of the 
Kailway Act only, &- communicated to the tenant 
for lif(,‘’s solr. that they had x>ii^id the money into 
ct. under Lands Clauses Consolidation Act, 1845 
(c. 18), s. (19. The solr. for the timant for life 
thereuxion reminded them that interest at £5 per 
cent, would continue to be x^ayable till the x^ur- 
chase was completed. To this the co.’s solr. 
returned no answer, &, although several other 
communications passed between the solrs. re- 
specting the purchase, tlie co.’s solr. did not, till 
a year afterwards, exx^ress any objection to the 
payment of interest. The money remained un- 
invested during the whole of that period : — Held : 
tlie CO. had acquiesced in the vendor’s view of the 
case, A w'ere bound to X'liy interest up to the 
investment. — Re Royston Ac Hitchin Railway 
Company’s Act, 1840, Ex p . Hardvvicke (Earl) 
(1852), 1 Do G. M. & G. 297 ; 7 Ky. A Can. Cas. 
919 ; 18 L. T. O. S. 281 ; 42 B. K. 507, L. J.T. 

.• - -Mentd. JjCwIh r. South Wales I(y. (ISoin, 
10 Haro, 113 ; Hr I.. JL & 8. C. lly., A.-G. v. Haberdashers 
(’<). (IHAl), 18 Ileav. 008; lie Marylebouo Improvemeut 
Act. ]8()8. Exj). Topple (1871), ID W. 11. 1058. 

1487. Execution of process not countermanded.] 

Where it was the xiractice of an inferior ct. for 
the officer of the ct. on a verdict for either x>arty, 
issue execution in case of non-xiayment levy 
the amount : — Held : the fact of pltf.’s bringing 
his jilaint, A: not countermanding the execution 
was evidence of his having impliedly authorised 
th<^ execution. — CooMER r. Latham (1817), 19 
M. A W. 718 ; 10 L. J. Ex. 175. 


1488. Recognition by trustees of title of cestui 
que trust.] — Wlien trustees have for a series of 
years recognised the title of their cestuis que 
trustj they cannot turn round upon them & say 
they will do so no longer.— N ewsome v. Flowers 
( 1801), 30 Beav. 401 ; 31 L. J. Ch. 29 ; 5 L. T. 
570 ; 20 J. P. 100 ; 7 Jur. N. S. 1208 ; 10 W. R. 
20 ; 54 E. R. 908. 

1489. Examination of debtor to bankrupt — 
Right of set-off not disclosed.] — A person ex- 
amined adversely on a summons in bkpey. by 
creditors & assignees is under no obligation except 
that of fully & sufficiently answering questions 
put to him. Where, therefore, a person on such 
an examination did not mention a right of set- 
off which he had against a sum clauned to be 
due from him to the estate, & subsequently the 
unrealised credits were sold: — Held: he was 
not precluded by the omission from insisting on 
the right of set-off as against the purchaser. — 
Rolt V. White (18tT2), 3 Do G. J. & Sm. 300 ; 
1 New Rep. 171 ; 7 L. T. 580 ; 9 Jur. N. S. 343 ; 
40 E. R. 074, L. C. 

1490. While success of project doubtful.] — The 

rule that a ct. of equity wdll not assist ijersons 
who stand aloof from a joint undertaking in a 
time of adversity, A then claim a share in it, 
when it has been I’endered prosxierous by the 
exertions of others, does not apply when the 
others have set ajjart a sum to answer the share 
of the ] 3 erson so standing aloof. Sernble : it 
would ordinarily apply to a case in which the 
members of a co. ayipropriated shares whose 
owners stood aloof . — Re Shadw^ell Waterworks 
G o., Ex p. Dibbens (1809), 18 W. R. 100. 

1491. Business sold & premises let to purchaser - 
Business carried on in vendors’ name.l — Miles v. 


Furber, No. 1411, ante. 

1492. Machine not objected to as infringement 
of patent.]— In an action by P., patentee of a 
stoking machine, for infringement against persons 
who liad purchased stoking machines made by 
B., it was proved that before the purchase P. 
knowing that they were going to set up stoking 
machines went to them A asked them to try 
liis inacliine, saying that they would And it a 


W.. allrgtid to have been inailo by 
delt. & G., but aftAJrwards proved to 
bo a foi-fcory, it appeuivd Unit pltfs. 
had had uo coiuiimnieatiou whatever 
will) deft, during the curnmev of the 
ac.couut sued for ; hut tliat VV. ufter- 
wartls bee.oiniug insolvent, F. was s«Mit 
to whci’e W. lived, to represent eortaiii 
eredit.ors, amongst whom weiv pltfs., 
& at a meeting at which deft, was 
pixiseut, F. asked W. what claims were 
guaranteed, & by whom, to which W, 
answered that pltfs.’ noU*, with certain 
othei’s, was indorsed by deft. & G., 
& although deft, heard this, he said 
nothing. F., however, did not then 
appear to have been aware of tho 
guarantee. After this W. absconded, 
some time afUir wards deft, it G. 
wont to pltfs.’ oillco & tried to make 
a settlement, for a less amount, of 
W.’s liability. This pltfs. ivfuscd to 
<lo, alleging that they were fully 
secured, & produced tho guaranluc. 
G. at once said that ho did not believe 
it to bo his signatui’o ; but deft, said 
nothing •.—Held : deft. was not 

estopped by his conduct from denying 
his liability. — T uhnek v. WiLsov 
(1873), 23 C. r. 87.— CAN. 

f . Aascis of partnerahip — Diapoanl 
of by one partner .] — In 1867 deft. S. 
entered into an ogroemeiiL with pltf. 
for an advanoe of money to enable 
him to perform a stipulation in a loose 
made to him a short time before for 
tho period of seven yours by tho 11. 


[old t;o., that he would t>.\pend 
10,000 ill providing furniture, etc., 
>v tho hoUd. J’ltf. agretd to advance 
le money necessary to opi*n the hotel, 
at exceeding $10,000, A' .S. to pay 
itoi'est on oiie-lialf the amount till 
U»aid lo pltf., A e)u;h party to shait^ 
lually in all proHLs, articles of 
iruituix', supplies, etc., pot in tbe 
ouse, A pltf. to have a eliattel mtge. 
u everything belonging to both 
arties, until the half of all the money 
dvaneed should bo i-opaid to ))ltl. 
dtxT the expiration of the term there 
rei-e negotiations betw'oen pltf. 
u' a settlement, in tho coui’so of which 
lio latter i-endered statements to 
Itf. in which he assigned a value to 
tie furniture & treated it as an iissel 
elouglng to them jointly. After these 
ogotitttions 8. continued to carry 
n tho business of tho hotel without 
ay dissent by pltf., under a new lo^e 
^hioh had been granted to him by the 
otel co. before tho expiration of the 
riginal term. In 1875, S. becoming 
tnbarrassod, a uew^ arrangement was 
□noluded between liiu> A the co., by 
hleh ho surremlorod the ohl lease 
htulnod a new one for tho lerm oE 
3n years ; A; in consideration of an 
dvanoo of money A anvars of mit, 
e executed a bill of sale to the co. of 
tie furnitui'O. The lease cout-alnod a 
dpulation that on certain conditions 
olng performed the furnitui’O shouW 
t the end of tho term belong to b. 
iibsoduonlly 8. assigned tho lease 


to 1., who liad ae.t ual notice of pltf.’s 
intere.st in the furnit.ure. Evidence 
w^as given to prove that tho co. had 
notice of the relation existing between 
S. A pltf. in reference to this furniture. 
There was no evidence to show that 
pltf. knew of tliis transaction until 
after it W'a.s eousuiniiiated, when ho 
promptly repudiated it ; — Held : there 
being a partnership between pltf. A b., 
A tliey being joint owners of the 
furniture, S. had no pow'cr to sell A 
convey pltf.’s interest therein; A 
pltf. was not estopped by simply 
ivuiaining passive from asserting his 
right to tlie furniture, A he was entitled 
to a lien for any balance that might ho 
due to him on tho accounts being taken. 
— CkohsmaN f. Shkaus (187U), 3 

A. n. 583.— CAN. 

g. Partner present wfieii niortgaoe. 
given .] — A mtgoe. having commenced 
proceedings under a mtgo., 8. pro- 
fessed to have a claim to some of tho 
property as an alleged partner of the 
mtgor. It appeared, however, that 
S. was pi-csent w’heri tho mtgo. was 
given, A knew all about tho trans- 
action ; that Gie money which tho 
mtge. was given to soenn^ was partly 
for tho purposes of a printing office 
in which he claimed to be interested 
as such partner ; A that he had, at the 
time of tho transaction, made no 
objection A assorted no claim : — Held ; 
he was estopped from setting up any 
right or title as agalast tho mtgeos,, 
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Estoppel. 


Scd. 3. — By rcprcacniation : Stih-scci. 3, //. (^) <t* 
J. (a) i. cfc ii.] 

better machine than B.’s, without giving any 
intimation that he considered B.’s machine to 
be an infringement of his patent, thougli he 
admitted that he did at that time consider it to 
be so, & intended to take legal proceedings when 
he was in funds : — Held : iis the purchasers did 
not depose that when they bought B.’s machines 
tliey were ignorant of P.’s patent, nor was there 
any reason to believe that they were ignorant of it, 
or that P. supposed them to be so, P. had not, on 
the gi’ound of acquiescence or estoppel lost his 
right to sue them for an infringement in using 
B.’s machines, it not being the duty of a patentee 
to warn persons that what they are doing is an 
infringement, & P.’s conduct not amounting to a 
representation that it was not an infringement. 

In order to make out acquiescence it is necessary 
to establish that pltf. stood by & knowingly 
allowed defts. to proceed & to expend money in 
ignorance of the fact tliat he had rights & meant 
to assert such rights (Bowen, J.). — Proctor v. 
Bennis (1887), 30 Ch. D. 740 ; rd L, J. Ch. 11 ; 
57 Ij. T. 002 ; 30 W. B. 450 ; 3 T. L. B. 820 ; 
4 B. P. C. 333, C. A. 

Avnoiations : — Montd. Gosru‘11 r. Biwliop (1888), 4 T. L. 1C 
35)7 ; I'roctor r. llayley (1885)), 61 L. T. 7;)2 ; Ticket 
Punch & Rcffistcr Co. r. Colley’s I'atcnts (185)5), 11 
T. L. 1{. 202 ; lucaudescent Gas Light Co. r. Do Marc 
lncand(‘8cent Gas Light System (1896). 13 It. ]’. C. 
559 ; J‘erry r. Soc. dcs Luiieticrs (1896), 13 K. P. 

664 ; Akt. Separator r. Pairy Outllt Co. (1898), 15 
P. 1\ C. 327 ; Consolidated Car Heating Co. r. Came, 
[1903] A. C. 505) : British UniUM Shoo Machinei'y Co, r. 
Thompson (1905), 22 K. 1*. C. 177 ; Both v. Cracknell 
(1921), 38 K. P. C. 120. 

1493. Nuisance not objected to — By local 
authority.] — 8 t. Mary, Islington Ve.stry r. 
Hornsey Urban Council, No. 1001, ante. 

1494. Former authority acted on without ob> 
Jectlon.] — It was admitted that in the early part 
of the transactions i)ltfs. had the authority of deft., 
& although deft, was aware from the accounts 
rendered of wiiat was being done lie took no steps 
t() revoke the authority (Lauuance, .1.). — Camp- 
bell & Co. r. Brass (1891), 7 T. L. B. 012. 

Bankrupt continuing to trade — With knowledge 
of creditors.]— ,SVr Bankrui^icy, Vol. V., pp. 733 
et scq. 

Execution of deed with knowledge that parcels 
incorrect,] — See No. 833, ante. 

Concealment of material facts.] — See Sub-sect. 3, 
I)., ante. 


/. Waiver. 


(a) In Legal Proceedings. 
i. In General. 


Generally.] — See Courts, Vol. XVI., pp. 117- 
124. 

In Admiralty.] — See Admiralty, Vol. I., pp. 100, 
107. 

Arbitration proceedings.] — Sec TVitBiTRATioN, 
Vol. II., pp. 410, 417, 450, 5.53, 554, Nos. 083-091, 
1850-1854. 


Bastardy proceedings.] — See Bastardy, Vol. 
III., p. 400, Nos. 338-340. 

Proceedings on Crown side of King's Bench 
Division.] — See Crown Practice, Vol. XVI., 
pp. 301,365,431, 432, Nos. 1957-1970,2919-2920. 

Proceedings to acquire land compulsorily.] — 
Sec Compitlsory Purchase of Land, Vol. XI., 
pp. 177, 203, 201, 208, Nos. 555, 550, 825, 820, 
890, 891. 


In county courts.] — See (’ottnty^ Courts, Vol. 
XIII., pp. 475, 529, .530, .5.50, 551, Nos. 240, 247, 
802 et seq.., 1000 ei seq. 

Proceedings to recover expenses in respect of 
streets.]— Highways. 

Proceedings under Workmen’s Compensation 
Acts.] — See Master &. Hervant. 

In foreign courts.] — See Conflict of Laws, 


V5d. XI., pp. 448-450. 

Waiver of contempt.] -Sec ('oNTi«:MPr o)> (’ourt, 
Vol. XVL. p. 92. 


ii. By Positive Arts. 

1495. General rule.] — Tho general rule is that 
a party does not Uksc the right of ai>peal by aciting 
upon an order. — Masterman r. Price (1847), 1 
Coop, temp, Cott. 358 ; 47 K. B. 891, L. 

1496. .j — Mere respectful acquiescence or 

submission to the ruling of a ct. does not amount 
to acquiescence or waiv<T of a right to complain 
of an illegal decision. To prove acquiescence, or 
W’aiver, it ought io be shown that something was 
said or done to give the ct. a jurisdiction which 
it did not possess. — Beaitdry v. Montreal 
CORPN. (1858), 11 Moo. 1». (’. ('. 399; 31 L. T. 
O. S. 18 ; 22 J. P. 210 ; 0 W. JL 3B5 ; 14 E. B. 
740, P. (’. 

1497. Bringing action — On defective bond — 
Waiver of irregularity.] — The judge of a county 
ct. upon tlie removal of a plaint in replevin into a 
superior ct., took the bond pmvided for by 
9 & 10 Viet. c. 9.5, s. 127, to iiimself instead of to 


whoso title was the same as if ho had 
joined in tho intffe. — JIobixsox v. 
Cook (1884), 6 O. 11. 590.— -CAN. 

h. Municipal ivorks illegallu exe- 
cuted — Action by ratepayer attsisting 
in such works .] — A ralnpaytir of a 
municiiiality cannot maintain an 
action, on boiialf of himself & the other 
ratepayers, aKainst the municipality 
for the improper construction of a 
drain authorised hy by-law, when 
such ratepayer lias Iiimself been a 
contractor lor a portion of tlm work, 
& has received his sharo of the money 
voted for the work in excess of tho 
amount expended.— 1)iltx)N r. Hai.- 

SToa” ;^’.pWNsnip (1886), M s. 0. H. 
739 ; 13 A. II. 53. — CAN. 


k. Company director— I'resent when 
'illegal resolution passexl ,] — Diroctor of 
railway co., being: a creditor & prxfsont 
at a meeting where authority was 
^iven to pledge tho bonds of the co.. 

estopped from setting up the in- 
vmidity of such bonds in an action by 

'A'hust Co. V. 


1. Forgery of hill— Failure to notify 
— Whether adoption of forgery .] — A 


party who is n(»t clearly proved to 
have kn<»w'ri of the existence of his 
forged signature to a promissory 
note, is not estopped on the ground 
of neglectful standing by, from setting 
up the forgery against the holder.— 
Ethikh r. Labbi.lk (1907), Q. il. 33 
a, C. 39.— CAN. 

m. .] — When a 

person comes to know t hat his signature 
lias Ijcen forged to a bill, mere delay 
on his part of giving notice t>f tho 
forgery to tho bill-holder will not 
necessarily imply adoption nor bar 
him. from, repudiating lial>ility unless 
the bill 'holder or othoiii have been 
prejudiced by his silencer — M'K enzie 
V. BurnsH Linkn Co. (1881), 8 It. 
(Ct. of Sess.) 8 H, L.— SCOT. 


n. Failure to reply to letters.] — J 
vendor of grain to a ])erson who i 
in fact an agent for a member of tb 
W. grain exchange, but is not known 
80 to be by the vendor, by rofrainini 
from replying to letters wrltton t( 
him by such member is not (!stoppe< 
from denying that sales of the graij 
effected hy such member wcj'o autho 
risod by him. — W inkaklh v. Hokv 
[1917] 3 W, W. K. 287.— CAN. 


o. Morlyage — Failure to notify erjuit- 
able claim .] — Oil treaty for a mtge., 
one entitled to he recouped out of tho 
estatif, if a certain Incumbrance was 
levded out of his own i!state, com- 
municated with tin; mtgee. with 
referenct^ to the mtge. ; but did not 
Inform him of his equitable claim ; — 
Held : ho could not afterwards sot 
it up against him.— Boyj> r. Bkltox 
( 1844), 8 I, Kq. JL 113; 1 Con. & 

Law, 730. — IR. 


PART VI. SECT. 3, SUB-SECT. 3.— 

1. (a) ii. 

p. liringing action — Waiver of ob- 
jection to authority of arbitrators .] — ■ 
Suing on an award will estop a iiarty 
from denying tho authority of the 
arbitrators. — B lack v. Ai.lan (1867), 
17 C. r. 240.— CAN. 

Q. .] — Lands w'oi'o sold under 

a Jl. fa. lands after tho expiry of the 
year, & a deed executed to the grantor 
of pltf. by tho sheriff which recited that 
the writ had been duly renowod, bul- 
noither tho sheriff’s nor the district 
clerk’s books showed any such renewal. 
Snbseiinently, an ordinary wi-it o 
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ilie other party to the action, as desired by tlio 
Act. The bond having been forfeited tlie obligee 
brought an action upon it : — Held : the bond was 
made to the judge as trustee might be sued on 
by him, also l)y declaring in the superior ct. 
deft, in the present suit had waived the irregu- 
larity.— S tansfeld V. JlELLAWELL (1852), 7 

Kxch. .‘172; Saund. & M. 8 ; 21 I... J. JOx. 148; 

L. T. (). S. 1 12 ; 12 .1. P. 245 ; 10 .Jnr. ... . , 
155 E. Jl. <)02. 

1498. Without objecting to appearance of 

defendant to caveat — Waiver of objection to 
defendants’ title.] — Deft, entered a caveat in the 
goods of S. 4fc afterwards upon this caveat being 
warned by pltf. entered an appearance claiming 
as universal legatees of the universal legatee of S. 
Idtf. then liled a declaration that S. died intestate, 
leaving pltf. his lawful widow. Defts. in their 
plea propounded a will of S. appointing B. sole 
extrix., & universal h^gatee. Upon motion by 
pltf. for an order that defts. sliould amend their 
plea by setting forth in it such matter as would 
entitle them to administration with tlie will of 
S. annexed : — Held : by filing the declaration 
without objecting f^o the appearance, pltfs. had 
admitted defts.’ title to sot up the will. — I nkkon 
V. .Teeves (1802), 2 Sw. A Tr. 20 ; 22 L. .T. P. M. 
& A. 00 ; 8 L. T. 172 ; 27 .1. P. 20 I ; 11 W. B. 
,250 ; 1()4 E. 11. 118(5. 

1499. Appearance — To oppose rule — Rule ob- 
tained by defective afndavit — No waiver of objection 
to afndavit.] — Appearing to oppose a rule does not 
waive an objection to the affidavit on which the 
lule was obtained. — Bauuam v. Lee (1821), 
2 Dowl. 770 ; 4 Moo. A S. 227. 

1500. Waiver of objection that proceedings 

voidable.] — In an action of debt, the declaration 
stated the construction of the railway & dot eriora- 
lion of pltf.’s house by it ; that lie gave notic(‘ to 
the CO. to imrchase it, but that they did ?iot 
treat with him for the jiurchase, nor for compensa- 
tion for damages, etc., nor agree as to the value 
of the house or amount of compensation, that 
thereupon he requested them to issue their 
warrant for a jury, but that tli(‘y did not coinjily 
witli liis ixajuest ; wliereupon lie requested the 
sheriff of M. to summon a jury, to assess tin* sum 
to be ])aid for the purchase of his jn-operty A for 
cojnpensation. That an inquisition was Liken 
in imvsuance of tlie request b(*foi*e K. vk (U, then 


.sheriffs of M. ; that a jury were impannellcd & 
.sworn ; cS: that pltf. A the co. appcarial by their 
counsel, That the jury found that the house 
was detmiorakid by tlu^ railway, A gave a verdict 
for iJ250, to be paid to pltf. by the co. for the 
imrchase of his interest, A also by way of com- 
pensation for damage, etc. ; A that the sheriff 
gave judgment for the sum of £250 accordingly. 
That the verdict A judgment signed by the 
sheriff were deposited A still remained amongst 
the records of the quarter sessions. Allegation, 
that pltf. was willing to convey, etc., but that 
the co., though requested, had not paid the £250, 
or any part thereof : — Held : the objection that 
one of the persons constituting the office of sheriff 
was interested, if applicable to the case of a 
warrant issued by the co., did not affect pro- 
ceedings instituted by the claimant under their 
private Act, A even if the proceedings were void- 
able, the co. had waived the objection by appearing 
A taking part in the inquisition. — (’oitutOAE v, 
London A Rlackwall By. C'o. (1842), 5 Man. 
A U. 219 ; 2 Dowl. N. S. 851 ; 2 By. A (Jan. Uas. 
411 ; 0 Scott, N. B. 211 ; 12 L. .1. C. P. 209 ; 
124 E. B. 515. 

Annotations : — Mentd. Jl, r. Tjondon & Blaclivvall llv. 
(184r)), 4 Jly. 6c Can. Cas. 11 !) ; Rc Bradshaw & East .V 
Wiist India Dofks & Birmin>rhaiii .lunctioii (1848), 
12 y. B. ;'>62 ; East. & West- India Docks He BiraiitiKhani 
Junction Jty. r. Catikf* (IH'.I), J Mac, He C. ; Sonlli 
Staffordshire Ky. v. Hall (18:')!). 17 L. T. O. S. 2; H. 
r. Jj. & N. W. rty. (18.71), 3 E. & B. 4 43 ; AforUmer r. 
South Wales By. (1859), 1 E. & F. 375 ; Cobh r. Mid 
Wah^s Ry. (18GG), 35 L. J, y, B. 117 ; Loutr Eaton 
Recreation Ground.s Co. r. Mid. Ry.. [19021 2 K. R. 574. 

1501. Waiver of objection to jurisdiction.] 

— Besp. wlio appears absolutely thereby admits 
the jurisdiction of Die Divorce (H>., A cannot 
afterwards amend liis appearance in order to 
plead to the jurisdiction. — ( tAUSTin r. (Lvrstin 
( 1805), 4 Sw. A Tr. 73 ; 24 L. ,1. P, M. A A. 15 ; 
12 W. B. 508 ; 101 E. B.. 1442. 

Annotations : — Mentd. (’avt'udish r. (iavendisli & Roche- 
foucauld (18()()), ]5 W. R, 182; Cordon e. Gordon, 
119041 \\ 1(53. 

Matrimonial caus(*s generally, see Husband A 

Wife. 

1502. Answering bill — Plaintiff under disability 
-Waiver of right to set up disability.] — Bill by A. 

against B. praying that certain judgments entered 
up by B. against A. might be oi'dered to stand as 
a security for tin* amount prop('rly duo from A. 


JL fa. lauds was issued on the jiidtr- 
meat, a ualc was made &: a dei'd to 
pltf.^ <!xecuUal by the sheriff, lii 
188(1, one of defts. commenced an 
acliou atfainst the present pltf. iV 
othto’s, to set aside thti sln'riff’s ffi-st 
deed, whhiU was dismissed for want of 
prosecution : the said deft. 

was not theitiby estopped from setting 
up the invalidity of tlie slieriff's sale.— 
D.vhy i\ Gkhu (1889), 18 D, R. 132. — 
CAN. 

r. For ejectment ns tenant — 

No (ustojtpel from asserlini; lUfendant 
a trespasHcr. ]—Tho men? faert of u pltf. 
in a suit for ejectment in a civil ct. 
having on a previous occasion applied 
to the revenue ct. for the ejectment of 
deft, will nut estop Iiim from assorting 
tliat deft, was nulawfully in p<>ssossion, 
i.e. as a trespasser, — Z uhkd.v Rim r. 
SllEO Cu.VBAN (1899), I. 1.. R. 22 All. 
83.— IND. 


g. Subsequent discorerp of 

viistaken rights .] — Wlien jiartios de- 
liberately come before a certain 
tribunal 6c together ask for a docisiun 
in a certain way, it is not open to one 
of thorn afterwards to sook to upset 
the decision on the ground that he 
mistook his rights at tlie time, — 
Ihaka Tk Rou V. Lcivk (1891), 10 
N. Z. L. li. 529.— N.Z. 


1501 i. ppearanre — B'n/rrr of ob- 
jection to jnrisdirtioH .] — Tlie service 
of t in* Hummoiis in this a<dion on the 
st-utioii ma.ster of defts. at B. was void, 
hut di'fts. having appeared at the 
trial &: after their «>hjection to the 
juristlietion had lieen <)verrnled having 
liroeccded with the defence. <!sr cross- 
e.vamiru'd witnes.ses. <d<*. -Held : they 
liad t heivby pi'ccludi'd t hemselves from 
oitjeetiug to the jurisdietiou.— Guv 
V. Gkand 'I'ki^n'K Rv. (•<>. (188 1), ID 
V. 11. 37 2.— CAN. 

1501 ii. .] — In an action on 

a judgment of a foreign stati*. granting 
a husband a divorce & a wife a sum 
of money as alimony, it was con- 
Icinled by the husband that, as he 
iiad never acquired the necessary 
domicil to give the foreign ct. juris- 
diction to grant the divorce, the judg- 
ment wa-s invalid : — Held : as lie had 
invoked A submitted to tlie juris- 
diction of tlu> foreign ct., he had pre- 
cluded himself from sotting up any 
want of juriHiliction. — .S waizik r. 
.Swai/IK (1899), 20 C. D. T. '33 ; 31 
O. R. 324.— CAN. 

1501 iii. .] — A collision hav- 

ing taken place between a British ship 
& a foreign ship, by which both ships 
wore Injui'ed, an action of damages 
was iiiiscd by tlio owners of tlie 


Jlrilisli ship against the master of tho 
foreign sliip, “ as master. He also as 
owner or part owner of said ship, 
or in those capacities, or ime or other 
of them, or otherwise representing tho 
said ship.” Tlie foreign ship was 
arit^slcd to found jurisdiction. On 
the following day the masUn* raised 
a counteraction against tlio owners 
of tho British sliip, in name of tiio 
owner t>f the foreign ship, & of tho 
master " as nastcr, & nqiresenting the 
owners of said vessel,” To the first 
action tlu^ master pleaded no juris- 
diction. It was admitted on record 
that, the master was neither owner nor 
]iart owner of tho fondgn ship : — 
Held : tho masUir having in the second 
action appealed to tho jurisdiction 
of the ct. against the same parties, 6c 
in refei'euco to the same matter, ho 
was barred from objecting to tho 
jurisdiction in tho first action. — 
MoKiaoN & Milnk v. Masisa (1866), 
5 Maoph. (Ct. of Scss.) 130 ; 39 

.Sc. Jm. 57.— SCOT. 

t. Waiver of non-filing of 

plaintiff’s papers .] — After judgment in 
a ease which had been defended, a 
motion W8i8 made to set aside tho 
judgment, fi. fa. levy, 6c all other 
proceedings, on tho grounds that there 
were no papers or documents on pltf.'s 
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Sect. 3. — By rep resentation : Sub-sect. 3, /. (a) ii.] 

to Ii. in r(‘si>(‘ct of the actual advances made by 
It. to A. ; the bill suggesting that a less sum than 
the sum claimed by It. had been advanced & 
was due upon the judgments. By the answer 
to the original bill, deft, stated two outlawries 
against pltf. at the suit of third parties, &; craved 
the same beruitit Jis if he had pleaded them in bar 
to x>]tf.’s bill. By the answer to the amended 
bill, deft. s<d up a third outlawry at the suit of 
d(*ft. himself, but for a debt not in question in the 
suit. On the cause coming on for hearing, deft, 
objected that pltf., being outlawed, had no right 
to sue : — Held : deft., by answering, had waived 
his right to set up the outlawry. — Anrtiiutheb v. 
Boberts (1850), 4 W. It. 349, *■ 

1503. Consenting to trial of issue — Waiver of 
objection to materiality of issue.] — A contract in 
writing for the sale of a quantity of a certain kind 
of goods, “ fair usual quality,” provided that any 
dispute on the contract should be settled by 
arbn. in the usual w'ay. A dispute arose on the 
contract as to whether the goods were in accord- 
aiKH! with the contract, & was referred to arbn. 
The sellers alleged that by a custom of the trade, 
even if the goofis were not in accordance with the 
contract, provided the inferiority of quality was 
not excessive, the buyers w'ere bound to accept 
tluuii at an allowance, A the arbitrators heard 
evidence as to the existence of tlie custom. The 
arbitratoi“s by their award found that the goods 
wore not in accordance with contract, but that 
they must nevertheless be accepted by the 
buyers at an allowance. On a motion to set aside 
the award, the Div. C't.. lield that the award W’as 
not necessarily bad upon its face, but tliat, the 
arbitrators having taken the alleged custom into 
consideration, if the custom did not in fact exist 
they had exceeded their jurisdiction & the award 
would not be binding, A: with the consent of the 
parties directed an issue to inquire whether there 
was any such custom. On the trial of tlie issue 
the judge fomid that the custom liad not been 
j)rove{I, the result being that the judgment of 
tlu^ Div. Ct. had the effect of setting the award 
as^e :--Held : the award had rightly been set 
aside, inasmuch as the arbitrators had no juris- 
diction to find tliat the custom existed applied 
to th(‘ contract ; &, the parties having consented 
to the issue being tried could not deny its 


materiality, for the correctness of the finding 
thereon that the custom had not been proved.- 
Re North Western Rubber Co., Ltd. 

BACH & Co., [1908] 2 K. B. 907 ; 78 L. J. K. B. 
61 ; 99 L. T. 680, C. A. 

Antuitaiion^ : — Mentd. Produce Brokers Co. r. Olyinplu. 

on & Cake Co., (iyi6] 1 A. C. 314 ; MUler, Clbb v. Suiltli 

& Tyror, [1917] 2 K. B. 141. 

1604. Putting deed In evidence — Waiver of 
objection to interlineation in material part.] — A 

deed, given in evidence by pltf. under a judge’s 
order, liad an interlineation in a material part, 
which was not noticed in the attestation : — 
Held : deft, was pi-ecluded from objecting, that 
the interlineation should be shown to have been 
made before the execution of the deed. 

The deed being put in under a judge’s order, 
in the common form given in the rules of ct., 
the objection insisted on must be taken to be 
waived. The object of the admission is to 
dispense with the burden of bringing the attesting 
witness to tlie trial. When a summons is taken 
out, calling upon a fiarty to admit a deed, he lias 
a right to inspect before the order is made, for 
the purpose of seeing whether there is any ground 
for resisting the order. If he sees an interlineation 
in a material part of it— A the part of this deed 
in which the interlineation appears unquestionably 
is so, he should not accede to the making of the 
order. If, after notice of the interlineation, he 
dishonestly declines to oppose the making of the 
order, because he must know' that the opposite 
party would rely on the admission, A. not bring 
any witness to prove that tlu* interlineation was 
there at the time? of the? execution of the deed, he 
cannot afterwards object Di the deed on account 
of the interlineation. We must presume that 
deft, acted upon the right w'hicli he had to inspect 
the deed (CoLERiD(iE, J.). — Freeman v. STEoaAi.L 
(1849), 14 Q. B. 202; 19 L. J. Q. B. 18; 14 
L. T. O. S. 129; 13 Jur. 1030; 117 E. K. 
82 . 

1505. Treating evidence as admissible — Waiver 
of objection that evidence inadmissible.]— Upon a 
proceeding which, though in form interlocutory, 
linally decides the rights of the parties, evidence 
upon information & belief is in general inad- 
missible, & the party against whom it is given is not 
bound to contradict it ; but if in the first instance 
he treats it as admissible, ho may be precludt'd 
from objecting to it in the C't. of Appeal. — 


hide of tlie caii.so (jii the fik-s of tb( 
ct. except the judj^iueiit roll, whicl 
omlHsioii hud only very lately conn 
to dcft.'B knowledge *. — JJtiil : di*ft 
was estopped by his proceedingH in tin 
action from taking advantage of th< 
noudiling of pltf.’s papei-s. — LvxoTJ 
V. Hr.EiA- (1S48), 1 All. 3.'..— CAN. 

;; bond fide belief i/i juris 
dtction.] Detts. had gone before A. 
who was bond fide supposed 1,o ho » 
coinr. for the coiuity of acknow 

lodged a reeoguisain^e of hail 
1 - w'oie not estojjped h'on 

aiithoi’ity of A. as coinr.— 
■ .AN (1H5(5), ( 

•] In a c.aso fo 
malicious pip.secution befmo a magis 

■’ deft., by having canset 
laagiBtrato a 
PWicluded from objectint 
that he had no jurisdiction, then 
being nothing to show that deft, du 

rr 'die ve him to have authority 


0 . Waiver of objection to 

feotwc service,] — Defts. appeared to 
writ of Buramons. & set up in tl 
statement of defence that the h 


et, of justice had no jurisdictiiui ; 
that the cause of action arose in W., 
& defts.’ head offlee was at M-, the 
Hcrvice of xirocess was ou their agent 
for local purposes at B. ; — Held : the 
appearance hail precluded all questimi 
as to the sufficiency of the service. — 
Dart v. Citizens’ Insurance t.’o. 
(1886), 11 P. K. 513. — CAN. 

d. Waiver of objection to 

illegality of adjournment.] — Where an 
adjournment of the proceedings hcfoi-e 
the magistrate for more than a week 
had been made at the request of deft., 
who afterwards attended on the resumed 
proceedings, taking liis chances of 
securing a dismissal of the prosecution, 
& urging that on the evidence It ought 
to be dismissed ; — Held : ho had 
estopped himself from objecting after- 
wards that such subsequent iirooeodirigs 
on tlie prosecution wore ou this ground 
illegal. — 11. V. Heffernan (1887), 13 
O. It. 616.— CAN. 

e. Proceeding to arbitration — Objec- 
tion made to trustees* want of power 
to refer.] — In an action brought by 
trustees to enforce implement of an 
award pronoimcod In a submission to 
which they wero parties ; — Held : 
defender was not barred from objecting 
to the trustees’ want of power by her 


having taken part in tJie proceedings 
under the reference, the olijection 
having hetui stated hefoi'e the award 
wa.s issued. — -Murray & M'Mahtku 
(Thomp.so.\’h Trusi’ees)u. Muir (1867 ), 
40 Sc. Jur. 83. — SCOT. 

f. Cross-examining on promissory 
note — Waiver of objection to irre- 
gularities.] — Where a declaration con- 
tained a count upon a promissory 
note & common counts, & pltf., under 
an order for particulars, gave an 
account for goods sold ec delivered 
only, but at the trial deft, oross- 
oxarnlnod upon the note & afterwards 
at the close of pltf.’s case, obtained a 
nonsuit because the note was not 
mentioned in the particulars : — Held : 
the objections were too late after 
cross-examining on the note. — BioKixiw 
V. Hprauue (1836), 6 O. S. 65.— -CAN. 

g. Consenting to guardianship ad 
Litem — No waiver of right to goods sued 
for.y — In trover, where pltf. sued by his 
mother as his next friend :~—Held : the 
latter by allowing herself to 
guardian for bringing the suit, dm 
not waive any right that she might 
have had to the goods sued for. Sc 
the oonsent of tho mother to become 
prochein ami was no legal estoppel on 



Part VI.— Estoppel in Pats. 


379 


OiLBERT V. Endean (1878), 9 Ch. D. 259 ; 39 
1j. T. 401 ; 27 W. 11. 252, C. A. 

.ImioffieioTW Expld. StopheiiHon v. (iarnott, LI 81)8 J 1 Q. B. 
077. Reid. Ainsworth v. Wilding, |181)(»J 1 Ch. 673. 
mentd. He Diamond Fool ( !o. (1879), 13 Cti. D. 400 ; 
lie Gaudet Fr^res H,S. (%), (1879), 12 Ch. D. 882 ; Ark- 
wright V. Nowbold (1881), 17 C9i. D. 301; Charles v. 
Butson (1895), 39 Hoi. Jo. 346 ; Turner v. (jreon (1895), 
43 W. K. 537 : Halford v. Hardy (1899), 81 li. T. 721 ; 
Carter V. Koborts, [1903] 2 Ch. 312 ; Townond v. Townend 
(1905), 93 L. T. 080 ; lie Launder, Laxindor v. Itichards 
(1908), 98 L. T. 551. 

1506. Giving cognovit — Waiver oi objection to 
irregularity of judgment.] — Though judgment has 
been irregularly signed without hling common 
bail for deft, according to the statute till after the 
succeeding term after the writ was returnable & 
after the judgment itself has been entered up, yet 
deft, having given a cognovit is estopped from 
objecting to the irre^arity, if before the time f>f 
making such objection pltf. has filed common 
bail nunc pro tunc. — Davis v. Hughes (1797), 7 
Term Rep. 206 ; 101 E. R. 934. 

1507. Statement of case on appeal — Whether 
estoppee from objecting that no appeal would lie.] 
— The statement of the case does not jireclude 
resp. from objecting that no appeal will lie. — 
Kingsford V. Merry (1856), 1 H. & N. 503 ; 
26 L. J. Ex. 83 ; 28 L. T. O, S. 236 ; 3 Jur. N. S. 
68 ; 5 VV. R. 161 ; 156 E. R. 1299, Ex. Ch. 
AnnoUitions : — Mentd. Higgons v. Burtou (1857), 26 L. J. 

Kx. 342; Kemp r. Coviugtuii (1857), 28 L. T. O. S. 
289 ; Cornish v. Abiiigion (1859), 4 H. & N. 549 ; Gobind 
Chunder Soiri u. Ityau (1861), 9 Moo. Ind. App. 140; 
Hardman v. Booth (1863), 32 L. J. Kx. 105 ; J'euse 
Gloahoc, Tho Mario .loHOph (1866), L. It. 1 P. C. 219 ; lie 
Overond, Gurney, Kt p. Oakes A' Peek (1867), L. It. 
3 Eq. 576 ; Fuentes r. Montin (1868), L. It. 3 C. P. 268 ; 
Cole V. North WoHtern Bank (1875), L. It. 10 C^. V. 351 ; 
Liiuhsay r. Cundy (1876), 15 Ij. J. Q. B. 381 ; Johnson v. 
Cn'dit Jjyomiais Co. (1877), 3 C. Ih 1). 32 ; Stone r. City 
A County llank, CoUintt v. Same (1877), 3 C. 1’. D. 282 ; 
Alttuiborough v. St. Kath<‘rine’s Dock Co. (1878), 3 
C. P. I). 450 ; Josept r. Webb, Joseph v. Lyons, Jo.seph 
r. Iddcock, Jost'pb r. Jones (1884). Cab. A El. 262 ; 
Loudon A County Banking Co. r. London & Itiver Plate 
Bank (1887), 4 T. L. It. 179 ; Henderson v. Williams, 
|18i)5] 1 Q. B. 521 ; Faniidiai-son r. King, [1901] 2 K. IF 
697 ; Oppenlieinier r. Frazer A Wyatt, [1907] 2 K. B. 
50 ; Folkes r. King, 11923J 1 K. B. 282, 

1508. Taxation of costs -Consent to — Waiver 
of objection to jurisdiction.] — Justices at quarter 
ses.sions may direct their ollicer to tax the costs 
of an appeal, A may ado])t hi.s taxation ms their 
own act At inserts tlie amount iti tlieir order, 
provided all this b«* done; before the end of the 
scissions. Hut if the party against whom costs 
are given con.sent that tin; taxation shall take 
place aftur tlie se.ssions are over, A tho justitnvs 


give judgment for costs nunc pro tunc, the party 
so consenting is precluded from afterwards 
objecting to their want of jurisdiction. 

Apx^lt., in an appeal against a highway rate, 
entered into recognisances to pay costs, as re- 
quired by Highway Act, 1835 (c. 50), s. 105. 
The appeal was heard at the Oct. sessions, 1858, 
when the justices confirmed tho rate. Nothing 
was said at those sessions as to costs, but by a 
Standing Order of Sessions, made in 1843, it was 
ordered that the costs of every appeal tried should 
be taxed by the clerk of the peace during the 
sessions & be paid by the unsuccessful party, 
unless the justices who tried tho appeal should 
order to the contrary. The clerk of the peace 
certified under Summary Jurisdiction Act, 1847 
(c. 43), s. 27, that, at tin; trial, in C>ct, 1858, the 
justices had made no order to the contrary, & that 
the .solrs. of tlie i-espective parties had agreed 
that the costs should be taxed out of ct. ; that in 
Aj)r. 1859, he attended resp.’s solr. & taxed his 
co.sts at £33 7,9., applt.’s solr. having objected to 
attend tin* taxation, that the costs had not 

been paid to Ifirn tho clerk of the jieace. A 
distress warrant liaving issued on application by 
res]>t. against the api)lt. for these co.sts ; — Held : 
the distress warrant had XR'operly issued ; ajjplt., 
hy consenting at tlie trial that the costs should 
be taxed after tho sessions, was precluded from 
objecting that the taxation was not madij at the 
sessions ; the justices inight well assume, it being 
so stated in the certilU;ate of tlie clerk of the 
peace, that ajiplt. liad consented. -Freeman r. 
Head (1860), 9 ('. H. N. S. 301 ; 30 L, J. M. O. 
123 ; 142 E. R. 118 ; suh nom. Re.\T) r. Freeman, 
3 L. T. 309 ; 25 J. P. 87 ; 7 Jur. N. S. 540 ; sub 
nom. Reed v. Freeman, 9 W. K. Ml. 

Annutalion : — Refd. SoutliMinpton (iasliglit A C’okc Co. v, 

Southampton Grdus. (1877). 36 L. 4'. 548. 

1509. Obtaining order for — Waiver of 

right to deny retainer.] — A solr. having delivered 
ten bills of costs to a client, the client obtained 
an order to tax the ton bills, tlie order containing 
no reservation of a right to disj^uto the solr.’s 
retainer ; — Held : it was not. open to the client 
to dispute the retainer of the .solr. as to one of 
the bills in toto, though he could disjiute the 
retainer as to particular items in any of the bills. 

-He Fra PE, Ex p. Perrett (No. 2), [1894] 2 
Ch. 290; 63 L. J. Ch. 678; 71 L. T. 80; 42 
\V. R. 175 ; 38 Sol. Jo. 421, 439 ; 8 R. 274. 

1510. Attendance at — Waiver of appeal on 


her. - Bahkkh v. 4’ahou (1837), 5 

U. S. 571).— CAN. 

h. Pleading to action — U'aitHT of 
irregularity.] — M'l’incLiM r. Laiwun 
( 1858), 4 All. 71.— CAN. 

k. Magistrate convicting tO im- 
posing fine , — iFahvr of objection to 
jurisdiction .] — Iti an action against a 
inagistrato for not roturning a con- 
viction : — Held : doft., having actually 
convicted A Imposod a line, could not 
object that tho declaration did not 
show that ho had jurisdiction to 
convict. — B aulky v, Cuims (1865), 15 
G. 1‘. 366.— CAN. 

l. Consenting to appearance of person 

to defend— Waiver of irregularity.] — 
In ejoctmont against A. A B., by 
consont of pltf.’s attorney, an appoar- 
unco was ontorod for S. as landlord, 
A. A B. not appearing. Tho notieo 
V Intituled as against A. 

oc B., A notice was served on pltf.’s 
attorney warning him that this would 
be objoctod to. Tho nisi prius record 
containod no appearance, but annexed 
to it was an appearanoo by S. as land- 
lord. PJtf. was allowed to enter this on 
tho record, A took a verdict, deft, not 


ai)pearing. On application to set aside | 
tlm v<‘rdict . pltf. objected that- tho 
tttlldavits tiled by deft., intituled as 
agaiiLst S. alone, were wrongly Intituled, 

A that no judge’s order was shown 
allowing S. to defend : — Held : pltf. 
was precluded from the last objection, 
for ho Ivad con-sented to S. appearing, 

A obtained leave to enter his appear- 
ance on the record. — Jones v. Seaton 
(1866), 26 U. a U. 166.— CAN. 

m. Waiver of right to raise particu- 
lar defence.] — On appeal dofts. urged 
a ground not taken in the rule nisi or 
raisod by tho pleadings, viz., that tho 
evidence disclosed good cause for 
dismissal. When olfered tho op- 
portunity at tlio trial to amend A raise 
such defence, counsel for defts. declined 
to do so : — Held : tho dofenoo oould 
not bo raised on appeal. — L ash v. 
Mbuiden Britannia Co. (1883), 8 
A. 11. 680. — CAN. 

n. Exexidion creditors filing claitns 
before liquidator — Not estopped from 
claiming money in court.] — Under 
various executions against doft. co. 
certain goods wore seized. Upon 
adverse claims being made the sheriff 


sold tho goods A paid the money into 
ct-. under the terms of an intorploadc-r 
order to abide the result of an issue. 
Before the determination of t-ho issue 
the CO. was ordered to bo wound up. 
The execution creditors having suc- 
ceeded in the issue, moved for payment 
to them of the money in ct., A were 
opposed by the liquidator : — Held : 
they wore not estopped from setting 
up such claim because they had filed 
claims before the liquidator. — Galt 
T. Saskatchewan Coal Co. (1887), 4 
Man. L. 11. 301.— CAN. 

o. Obtaining enlargement of time 
for complying with order — Waiver of 
right to appeal from order .] — By an 
order of a judge in chambers a motion 
by deft, to sot aside a judgment for 
irregularity was refused, but tho 
deft, was let in to defend upon paying 
into ct. or securing 1700 within a 
month. Deft, moved for A obtained 
an order extending the time for paying 
tho money in, A then appealed from 
the part of the order refusing to sot 
aside tho judgment for irregularity 
Held : doft. had waived his right of 
appeal from the order by obtain- 
ing an onlargomont of the time for 
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Sect. By representation : Sub-sect, 3, I. (a) ii, 

lU. 

question of costs.] — There is no absolute nile in 
the Ecclesiavstical Ots. that there shall not be an 
appeal on a question of costs but if a party 
attends a taxation <fc thereby does an act in 
furtherance of the sentence it bars his right to 
appeal. — Lloyd r. Pooi.k (1S31), 3 Hag. P]cc. 
477 ; 102 E. R. 1232. 

1511. Waiver of objection to juris- 

diction.] — Where the jjarties ati^nd pi*oceed 
with the taxation of costs by the clerk of the 
peace under an order of sessions without making 
objection to his jurisdiction, they are estopped 
from moving to quash the order drawn up by the 
clerk of tlie i>eace after such taxation for payment 
of the amount allowed. — 11. v. Shrewsbury A: 
Hereford IIy. Co. (185.5), 25 L. T, O. S. 05; 
3 W. R. 373. 

Annotdlions : — Apld. Fi*ceman Head (1860), 0 C. B. N. S. 

:101 ; ]'Jx p. Watkins (iSOii), L. T. OO.'j. Reid. Soiith- 

aini)t<)n Oas Jjight tSc Coke Co. r. .Southaiuptoii Urdus. 

(1877), 2r, W. It. 671. 

1512. .] — Wliere a party objects 

to an order of quarter sessions, on the ground 
that the amount of costs inserted in the order 
was ascertained by taxation after the sessions 
had expired, he should protest against the taxa- 
tion before the taxing officer ; otherwise, if ho 
attends A: proceeds with the taxation without 
])rotesting, he waives the object ion.-— p. 
Watkins (1802), 5 L. T. 005 ; 2(5 .1. P. 71 ; 10 
W. R. 210. 

Anrudiition : — Mentd. H. r. Hamptihirc JJ. (1861), 3 New 

Hrp. 187. 

1513. Waiver of Uen.] — Re Chatter- 

ton (1881), 20 Sol. Jo. 59, C. A. 

Annotolion : — Mentd. Be Frape (189.3), 62 L. J, Cli. 47.1. 

1514. & acceptance — Waiver of right of 

appeal.] — A sentence of the lh*erogative C't. of 
York, in a testamentary cause, was pronounced 
in Aug. 1850. This sentence decreed probate of 
the will in question, costs being given out of 
testator's estate to both parties. 3''hese costs 
were taxed & paid in Nov. of that year, the 
proctor of the opposing party attending. In 
June, 1857, application was made by tlie party 
originally oj)posing the will tor leave to appeal. 
Such application was refu.sed, on the ground that 
the taxation receipt of ttie costs was an ac(jui- 
esce.nc(^ in tlie senlonce A: perempted the appeal. 


— ^Brown V. Davenport (1857), 11 Moo. lA C. 0. 
297 ; 14 E. 11. 708. 

Acceptance of costs.] — Sec Nos. 1232, 1231, 
1230, ante. 

1515. Proceeding to arbitration— Waiver of 
objection to misdescription of plaintiff’s interest.] — 

In an arbn. pltf. claimed as mtgee. in po.ssession 
whereas in fact he had sub-let the premises. In 
an action on the award : — Held : defts. by 
proceeding to arbn. had waived any objection 
they might have taken to the claim, & the mis- 
description of i)ltf.’s interest was not fatal to the 
right to recover. — Lovering v. City of Loni>on 
& Southwark Subway Co. (1891), 7 T. Ij. R. 
000, C. A. 

- & taking up award —Waiver of 
irregularity in reference.]— A. accepted a bill of 
exchange, but became bkpt. before it fell due. 
On its coming due, R. paid it for the honour of 
A., but there was no protest of the bill for non- 
payment, nor did B. make any formal statement 
that he paid it for the honour of A. B. then 
claimed to prove for the amount of the bill. 
The question whether he was entitled to prove 
was by him A the assignei's referred to arbn., 
without any such authority as is rc^quired by 
Bkpey. Act, 1849 (c. lOO), s. 153. B. never 
repudiated the r(‘fer<‘nce, but argued th(‘ case on 
its merits befori' the referee, ik took \ip the award, 
by which the ivferee decided that tliere was no 
right of proof 7/cZd .* (1) wind her an aw<ard 

under such a reference could have bound the 
estate of the bkpt. or not, B. having taken the 
chance of having a decision in bis favour, could 
not object to the validity of tbii award on the 
ground of the non-compliance with tla^ inquisi- 
tions of the Act, 

(2) (Tur.ner, L..T.) The reference b(*ing un- 
authorised, this award (X)uld not have bound tlu^ 
estate nor tb<i comr . — Re Wyld, R.v p. Wyi.d 
( 18(50), 2 i)e (i. F. A: J. 042 ; 30 L. J. Bey. 10 ; 
3 Jj. T. 794 ; 7 .Tur. N. S. 291 ; 9 VV. R. 421 ; 
45 E. R. 770, L. C. A: L. JJ. 

1517. Ruling sheriff to return writ — Waiver of 
objection to Irregularity of writ.] — Trespass for 
breaking A: entering pltf.'s house A: seizing his 
goods. Plea, that deft, brought an action against 
pltf., whicli was referred to arbn. by an agreement 
afterwards made .a rule of ct . ; t hat. tire, arbiti'ator 
award(‘d a certain sum to be dim to deft., A:; 
ordei’ed jrltf. to jray it on a (Certain day which 


complying with it.— P ikkck r. I’AiAiiat 
(18H7). 12 1*. Jl. 308.— CAN. 

p. Monitig for ticw trial tt paying 
iHotu’]/ into court \o wairer of objection 
to juriadictiou.] -Ijott. in an action 
in the (liv. ot. in tiio county of Y., 
brouj^lit ujxm a proiniBHory note 
dated at T., but actually made at W., 
bled a notice disputing the juriBdiction. 
Judgincut, howcviu', waH given in the 
iwtion agaiiiHt him in hin absence, 6c 
lie moved for 6c obtained a nt*w trial 
payiiiff the money into et. as a con- 
dition, 6c afterwards applied for an 
order of transference, which was 
refused. Before ilu^ new trial h«^ 
appljed for a prohibition : — Held ; bv 
moving fry a new trial 6c paying the 
monej Lito ct., disft. had not waived 
!!!.?... should ho 


q. C'ompimnee with part of order 
yVaivtr of objection to other part.t 

\v'hich it was to be sfruck ouC &^dcft! 
availed hhnself of tho privilege of 
aincndirig that paragraph .-IJeM- hv 
compliuuoe with such part of tho order, 


he had not pivciudod hims(;lf from 
appealing against aimther part, of the 
order.- Go WE-NUiOK r. Feukv (1896), 
11 Man. L. U. 2'*7. — CAN. 

r. Volunturilu entering itiUt a. re- 
cogaisanxe — A’o estoppel from denying 
Us rmlidity .] — A person voluirtn,rily 
enUiring into a recognisance is not 
t^stopiied from denying its validity.— 
Be North Dukkkhin Elei’Tion (1887), 
4 Man, L. Jt. 280. — CAN. 

s. Consenting to trial without jury 
—Waiver of statutory riyhts .} — The 
parties in an action for divorce con- 
sented to an order that the trial should 
take place before a judge without a 
jxiry. A decree for divorce having 
been pronounced, the judge proceeded 
to assess the damages, when the co- 
respondent Invoked Divorce 6c Matri- 
monial Causes Act (c. 85), s. 33, which 
provides that tho damages to be 
recovered in any such petition for 
divorce shall in all coses be ascertained 
by the verdict of tho jury : — Held : 
having consented to a trial without 
a jury, he was estopped from availing 
himself of tlds provisions. — W iliaams 
r. WILLIAMH & Hu'Iton (1909), 14 
B. C. it. 313.— CAN. 

t. Waiver of objection to illegality of 


remand .] — -An order of remand, con- 
trury to Code of Civil I'roccdnre, s. 564, 
is not inciely irregular, Imt illegal ; 
hut it is not on that account abHolntely 
void so as to render any consent of tho 
parties of no avail. Jt can he objected 
to by a party, if ho has not given his 
consent to such a course, 6c even a 
party, who has not eonsentod. may bo 
equitably estopped by subsequont 
conduct from treating such an order 
as null 6c void.— Kai.aii akti Ehtatk 
(Maxaoer ok Courto ok Warjik) V. 
Hamamami Hedui (1905), I. L. K. 
Mad. 437.— IN D. 

a. Tendering cross -ink r rogatory to 
witness— H'ait^er of incompeteney of 
witness .] — Where a party tenders a 
cross-interrogatory to a witness who 
is a deft, ho precludes himself from 
(d>jecting to such witness as incom- 
petent, when the answer to that 
interrogatory Is sought to ho used by 
tho other side. — Klmh v. Deane (1827), 
3 Mol. 4 8.— IR. 

b. Conaentiny to examination of 
unsworn witness — Waiver of objection 
that evidence inadmissible .] — Although 
in a civil, as well as a criminal, case, 
tho usiuil oath should bo administeroil 
to a peer examined as a witness, tho 
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refusing to do, deft, issued a writ of fi. fa. & levied 
on pltf.’s goods. Replication, that by a mle of 
ct. it was ordered that the writ should be set 
aside for irregularity. Rejoinder by way of 
estoppel that, after the making of that rule of ct., 
pltf . ruled the sheriff to return the writ of fi. fa. : — 
Held : pltf., by ruling the sheriff to return the 
writ, was not estopped from showing that it was 
not a good writ, for although it might be bad tis 
against the party suing it out it might still be 
good as respected the slu'riff. — Jones v. Williams 
( 1841), 8 M. & W. 349 ; 9 Dowl. 702 ; 10 L. J. Ex. 
2.53 ; 5 Jur. 895 ; 151 E. R. 1073. 

Annotations ; — Mentd. Naeh v. Swiiiburno (1HI2), 3 Man. 

&; G. 853 ; Duo d. HarriHon v. Hatnpsou (1817), 4 C. B. 

745 ; Doc d. J^enniug’ton r. Barroll (1847), 11 Jur. 1)04 ; 

Jie Lllley & Harvey (1840), 14 Q. IL 403; Widgrery v. 

Topper, Hall v. Topper (187 7), G Ch. D. 301 ; Taylor r. 

Boo, 1181)4] 1 Ch. 413. 

iii. Z>// 0)/iLS‘A)o)i.s-. 

1518. General rule.] —A party who complains 
of an irregularity ought to us(i due diligence in 
making liis complaint, A. this though he be fmt 
of flic, country. A party against whom a dis- 
irlrujas to compel appearance had is.sucd was at 
the time of the issuing of tli(i writ of summons, 
down to tlie time of this rule, living at Boulogne 
to avoid her eredit ors, having, however, a dwcJling- 
liouse in England, in whieh a part of Iier family 
was residing. The distringas having issued in 
Micha(‘lmas Term, A- a return being made by tin; 
sheriff of non cst hiventus A nulla bo)ia, deft, late 
in Hilary Terra following appli(‘d to set it aside, 
on the ground that she had been during the 
whole of the xiroceedings out of the country : — 
Held : she liad by her laches lost her right to set 
aside the proceedings.— D ick v. Doveii (1850), 
14 L, T. O, S. 421. 

1519. .] — To deiirive a pltf. of a legal right 

at tli(5 hearing of the cause a ease of acquiescence 
must be shown much stronger than such iis 
would be a suirKicnf defence to an interlocutory 
a{)plieation by him A must amount not only io 
I)usitivc licence, but. to an imyrlication of an 
actual grant. Patching v. Dubbins (1853), 
Kay, 1 ; 22 Ju T. O. S. 11(5; 17 Jur. 1113: 2 
W. R. 2 ; (59 E. K. 1 ; aff'd., 2 Eq. Rep. 71, D. .T.T. 

Annotations : — Mentd. Svldnml>tMfr(‘r r. Linlor (IHGOi, G 

Jur. N. S. 133G ; !Mc’Lcau v. McKay (1873), L. 11. 5 (_ 

veil. 

1520. No objection taken To jurisdiction 


Interest of bench.] — If a party to the appeal 
knowing of the interest, expressly or impliedly 
assent to the interested magistrate acting, such 
party cannot afterwards make the objection. — 
R. V. Cheltenham Comrs. (1841), 1 Q. B. 467 ; 
1 Gal. A Dav. 107 ; 10 L. J. M. C. 99 ; 5 Jur. 
867 ; 113 E. R. 1211. 

Annotations: — Mentd. II. r. Hertfordshire JJ. (1845). 6 
Q. B. 733 ; Exp. Acland (1847), 9 L. T. O. 8. 146 ; Fuller 
V. Brown (1849), 13 L. T. O. 8. 301 ; 11. v. Aberdare 
(!anal Co. (1850), 14 Q. B. 854; 11, Middlesex JJ. 
(1854), 18 J. P. Jo. 390 ; B. v. Surrey JJ. (1855), 19 
J. 1‘. Jo. 755 ; Graham v. Berry (1805), 3 Moo. P. O. C. 
N. S. 207 ; Colonial Bank of Australasia v. Willan (1874), 
L. B. 5 P. C. 417. 

1521. — — Defendant abroad.] — Dick v, 

Dover, No. 1518, ante. 

1522. To irregularity — Permitting other 

party to take further steps.] — If a party lies by 
after an irregularity in the jiroceedings, A kno^^ - 
ingly x>ennits the other party to take a fuiTlier 
step in the cause, before he moves to take advan- 
tage of tlie irregularity, it is as much a waiver of 
thi; irregularity as taking a step himself. — G auie 
V. Goodman (1805), 2 Smith, K. B. 391. 

A n notation : — Reid. Downes r, Wilhorington (1810), 2 
Tamil. 243. 

1523. — - — Writ — Irregularly issued.] — 

Where jirisoner committed to custody for a 
criminal offence sued out a writ of habeas corpus 
from ilie j^lea side of the et., A obtained his 
discliarge on the ground that the warrant of 
commitment was defective : — Held. : the solr. 
for tlie Crown, who liad opposed his discharge 
witliout then o>)jecting that Die writ had irregu- 
larly issued, had thereby waived the objection, A 
he could not afterwards set aside the writ for 
irregularity. — Easton’s Case (1840), 12 Ad. A El. 
(545 ; 113 E. R. 959; suh nom. He Easton, 4 
Per. A Dav. 558 ; 10 L. J. (^. B. 10 ; 5 Jur. 117 ; 
suh nom. He Eaton, 9 Dowl. 207 ; Woll. 49. 

1524. Prematurely Issued.]— 

I I’ltfs. sued tlcft. to recover the amount of three 

jiromissory notes signed by him, amounting in 
all to £960. By mistake, tlic writ was issued 
before tlie second A third notes were due. A 
summons for judgment under Ord. 14 was taken 
out, on the hearing of wliich deft, was rejiresented 
I by a solr. who did not raise the defect in the writ 
as a defence. The master gave judgment for 
jiltfs. for £600 A gave leave to defend as to the 
balance. At tlie trial of the action ; — Held : as 


partic'H, by ac<iuicscing in tli<- cxumitia- 
tinu (if Hucb a witi»c,s.s without the 
previous sanction of an oath, arc 
j)rocluded l)y sucli aequicscoiujc from 
making any objection to Die reception 
of sneh eviiienee after verdict, or 
asking for a new trial, on sneh grounds. 
— Biueii r. SoMKRViLLK (1852), 18 

L. T. O. S. 33G.— IR. 


c. CoHsentiu!/ io appear <(• answer 
appeal~W airer of ohjertion to validity 
of appeal .] — The revising barrister 
bad tiocitled against several persons, 
iV. oonsolldatod their ujtpeuls. The 
deelaratioii of agroement to prosecute 
the apiieal was signed by E. alone, 
who was not one of the parties decitleil 
against, but was named l>y the revising 
barrister as applt. Besp. had signed 
the declaration undertaking to appear 
A answer the appeal ; ho 

was estopped from cinestlouing the 
validity of the ajiiioal on the gi’onnd 
that it should have been signed by, 
or on behalf of, one of the persons 
decided against. — Epw.vims v. Lanu 
(1868), J. B. 3 C. L. 135 ; 1. B., 

It. & L. 22.— IR. 


PART VI. SECT. 3, SUB-SECT. 3.— 
I. (a) iii. 

d. No objection taken — To juris- 


’—An aFtplicaid. for a prohilii- 

tioii against a jmlgo of a division ct. 
for exce.ss of jurisdiction, who has 
appoaretl at the trial, cross-examined 
witnesses, argued the oa.so before the 
judge, A taken no exception at the 
time to the jurisdiction, is precluded 
from objecting to the jurisdiction after 
judgment entered A execution issued 
in Dio ct. below . — He Bukrowes 
(1808), 18 U. I’. 493.— CAN. 

^ .] — Where deft, sub- 

mits to examination before a magis- 
trate it is too late afterwards to object 
to its propriety. — B. r. B^lms.vy (188G), 
no. 11. 210. — CAN. 

I’risoncr linving ap- 
peared A consented to lie tried by 
the county ct. judge, his objection 
to the jurisdiction came too late. — 
B, r. Bnow.x (1898), 31 N. 8. B. 401. — 
CAN. 

.] — In an action for 
the ’ partition of land pltf.’s solicitor 
eoiiseiitod to the taking out of the 
order for sale, A after the sale, pltfs. 
received their proportion of the pro- 
ceeds A retained the same A appro- 
priated it to their own use. Ihe 
order or decree for the sale of the 
property was made by the judge of 
the county ct., acting as a master of 


Dio supreme ct. Held : it was too 
late to take the olijection that the 
master had no authority to direct the 
issue of (he order. — Habeaxs v. 
Epward.s (1917), 50 N. 8. B. 424.— 
CAN. 

— Defts. appeared 
in a Ei’cnch ct. defended a suit, 
made no objection to tlie jmdsdiction. 
In a suit upon the decree of the said 
ct., defts. pleaded want of jurisdiction : 
— Held : defts. were estopped from 
pleading want of jurisdiction. — K an- 
POTII Mammi V. Neelaxcheuayil 
Abi>u Kalandax (1872), 8 Mad. 14.— 
IND. 

foreign ct. where deft, took no ob- 
jection to the jurisdiction, but appeared 
liy an agent A defended the suit on 
the merits : — Held : he must be held 
to have waived the jurisdiction ; A 
in a suit brought on the judgment of 
the foreign ct., he was estopped from 
taking any exception to the Juris- 
diction. — F azal Shau Khan v. G.apar 
Khan (1891), I. L. B. 15 Mad. 82.— 
IND. 

1. To irregularity — Arbitration 

roccedings.] — Pltf. having bought two 
orses from deft. A given a chattel 
mortgage upon them, a dispute arose 
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Sect. 3. — By represeniaiion : Sub-seci. 3, /. («) 
iii.] 

deft, had not set up the premature issue of the 
writ as a defence on the hearing of the summons 
under Ord. 14, the judgment then obtained cured 
the defect in ilie writ. — Stirling & Co. v. North 
(1913), 29 T. L. K. 21G. 

1625. Irregular service.] — It is 

no objection to the service of a writ of summons, 
that it was not made until after tlie expiration of 
four months from the date provided deft. agret‘s 
to accept it as good service. 

Deft, cannot avail himself of an irregularity, 
in the service of the writ, to which he has himself 
ass(‘nted (TiNDAL, C.J.). — Coates v. Sandy (1841), 

2 Man. G. 313 ; 9 Dowl. 381 ; Drinkwatcr, 
120 ; 2 Scott, N. K. r)3.^» ; Woll.^134 ; 133 E. R. 
705. 

1526. .] — Service* of a copy 

of a writ was made by leave, under a mistaken 
belief as to tlie state of facts, upon a foreigner , 
r<‘siding out of British jurisdiction. F". took no 
steps to have* the* service set aside* or to enter an 
appe*arance, judgment was signed against him 
four montlis after the service of the* W’rit : — 
Jlcld : a notice of the writ, it not any servie'e of 
the; writ, was cemipulsory upon a non-British 
subject not in British dominions, under ord. 11, 
r. () ; such a wrongful service w'as not an 
iiTcgularity w’hich coulel be dealt with under 
ord. 70, r. 1, nor was deft, estopped, under 
ord. 70, r. 2, fiorn taking steps to set aside the 
proceedings.— llEWiTsoN v. Fabre (1888), 21 

Q. B. 1). 0 ; 57 L. J. Q. B. 419 ; 58 L. T. 850 ; 
30 W. R. 717 ; fiub noin. IlEWEi'soN i*. Fabre, 

4 T. L. R. 510, D. (\ 

1527. Party sued in wrong name.] — 

Where a party is sued by a wrong name, & suffers 


judgment to go against him, without attempting 
to rectify the mistake, he cannot afterwards, in 
an action against the sheriff for false imprison- 
ment, complain of an execution issued against 
him by that name, — Fisher v. Magnay (1843), 
5 Man. & G. 778 ; 1 Dow. & L. 40 ; 6 Scott, N. R. 
688 ; 12 L. J. C. P. 276 ; 1 L. T. O. S. 109 ; 
134 E. R. 774. 

AnnoUUion : — Distd. Walley v. M'ConncU (1819), 13 Q. B. 

903. 

1528. Issue of distringas against 

party abroad.] — If a distringas to compel an 
appearance issues against a person who was 
abroad at the time when service of the writ of 
summons was attempted, it is irregular, but unless 
deft, applies promptly after he is aware of the 
proceemrigs against him, he will bo taken to have 
waived tlio irregularity. — Brough v. Eisenberg 
(1849), 14 Q. B. 440; 19 L. J. Q. B. 22; 14 
L. T. O. S. 270 ; 14 Jur. 04 ; 117 E. R. 174. 

A n notations : — Apld. Dick r. Dover (lHr»0), 14 L. T. O. S. 

380, 4‘21. Mentd. Whilukcr r. Crocker (18ol), 2 L. M. 

J‘. 76. 

1529. - - Cause tried without jury before 

commissioner without judge’s order.]— A causi; 
wns tried witliout a jury befon; a coinr. of JVisi 
l*rins\ not a judge of the superior cts. The parties 
had consented ; & the judge in open ct. sanctioned 
tliis course ; but there W'a.s neither a judge’s 
order, nor a consent in wnriting. The unsuccessful 
party having moved for a new D ial : — Held : the 
comr. having genei'iil jurisdiction to try, the 
parlu?s were precluded by their conduct from 
questioning the verdict on account of the absence 
of these preliminaries. — Andrews v. ELLiO'rr 
(1855), 5 E. A B. 502 ; 25 Tv. J. Q. B. 1 ; 20 L. T. 
O. vS. 57 ; 1 Jur. N. S. 1040 ; 119 E. R. 507 ; 
affd. (1850), 0 E. & B. 338, Ex. Oh. 

Annofatiottfi : — Apld. Haiaetj r. Eawt India Co. 

11 Moo. C. C. 39 ; Tycrman v. Smith (1K'>(,>), 6 E. It. 


ns to wbctlH'r the horses had t)een 
paid for or not. The parties agreed 
to refer their disputes to arlui ratiou, 
pltf. having been induced tiy threats 
to do so. I’he proceedings of the 
ariiitrators were admittedly irregular, 
but uii award was made giving the 
horses to deft, who was to pay the; 
feed bill due against tlu-m, & Sla for 
previous expenses. Deft, then jiuid 
the feed bill A' the -Sl.O A took away 
tin; horses. I’ltf. afterwards replevied 
the horstrs in the county ct. : — IJrld : 
pltf. was not cstoi)ped from objecting 
to the agre(Mneut A award Ijy the fact 
that he had allowed deft, to take the 
hors(*H A pay the money according 
to the award, or by allowing deft, to 
keep the horses for so long. — L ai-’er- 
KIKKK r. Cadii'.ux (1896), 1 1 Man. L. H. 
173. — CAN. 

m. ■■ ■ - . I — Where the 

I>urties prayed the ct. to appoint tw'O 
arbitrators A an umpire A to refer 
the case to them for decision, A under- 
took to abide l)y such decision as might 
be passed by them uuauimonsly or by 
a majority of them ; — Held : pltf., 
having appeared before the nmpii-e 
A taken no objection to the procedure 
of the umpire from Mar. to Aug., was 
estopped from raising the objection 
that an award of the umpire alone was 
invalid. — Kiii'U Raij v. Ve.nkata- 
KAMYVAR (1882), I. L. ll. 4 Mad. 311 . — 
IND. 

n. - — .J— Where objec- 

tion to the validity of the award on 
the groimd that it was made beyond 
tho time allowed was not taken by 
deft, in the first ci. \ —Held : he was 
not thereby estopped from raising 
the objection for the lirst time in 
appeal, inasmuch as it was not shown 
that in tho first c;t. he was aware of 
the defect, or had done anything 
to imply consent to oxteusiou of the 


time.— C'huuaMal r. Uaki Kam ( 1 HH6), 
I. L. 11. 8 All. 548.— IND. 

o. — .1 — One of the 

parties to a submission to arbitration 

1 brought a reduction to the decree- 

' arbitral, on the ground that the 
submission had fallen at a date prior 
to that of the decree in conserjiiencc of 
the arbiter having neglected to proro- 
gate it : — Held : piirsuer was barred 
from pleading the Avantof prorogation, 
because the i>arties had continued to 
idead before the arbiter long after the 
date of the alleged lapse of the sub- 
mission. — P at'i. r. Hexdkiwo.n (1867), 
5 Maeph. ((.t. of SesH.) 613; 39 .Sc. Jur. 
307.— SCOT. 

p. Application out of 

time.] — On aptmuJ from an order vary- 
ing a referee’s report objection was 
taken that the appln. for the order 
was made out of time : — Held : tho 
ol)jection shoxild have been taktm 
before the judge who made tho order, 
who could have extended the time, 
A not being so taken was waived. — 
FuL'r/ r. McNkil (1906), 38 N. H. Jl. 
306.— CAN, 

Q- — — - Action against partner- 

shiji~On forciffti judgment against 
corporatUm.\ — A judgment was re- 
covered by pltf. in Q. against defts. 
sue«l A de.scribed as “ La t’lc. de 1^. Le 
T. ’ a corpn. having its head oftlt«; in 
O. There was no incorporated co. in 
O. of that name, but a partjiership 
in that name was registered in O., 
the partners iming F. M. A his wife. 
This action was teguu by writ of 
summons specially indorscal with a 
claim for tho amount of tho Q. judg- 
ment. Lo T. i’. Co. appeared by the 
name mentioned iu the writ as if sued 
us a corpn., & pltf. obtained a summary 
judgment against dofts. Upon a 
motion by pltf, for leave to i^uo 


execution against F. M. A his wife, 
as members of the partuershlp, un 
issue was directed to detenuino 
whether they were members A liable 
to execution : — Held : if the Q, 
judgment was to be regarded as one 
against a corpn., A therefore not 
capable of being tho foundation of an 
action thereon against a partnershij) 
firm of the same name, that objection 
slmnld have been taken, but was not, 
on thomotion forsuniinaryjudgincut. 
(linHON r. JiK Tkmf’S Co, 

(1966), 21 V.. L. T. 21 ; 6 O. 1,. K. 
690 ; 2 0.,W. IL 1122. CAN. 

r. Amount jniyable 

umlcr affiliation order— Not put before, 
jury in astpcal.] — After the judge of a 
county et., on the tiuding of the jury, 
had confirmed an attlliutlon order 
made by a magistrate, deft, applied 
for a new trial on the ground that 
tho amount which the magistrat-c 
ordered deft, to pay had not been put 
before or passed upon by the jury : — 
Held : it was incumbent upou deft, 
to have raised tho iioint now relied 
on when the case was being given 
to the i\Lry. &, having failed to do so 
at that time, ht) was estopped from 
doing so afterwards. — H hket Hakbouk 
OVKRHEEKH V. KKNNKDY (1915), 48 
N. a. 11. 258.— CAN. 

— Agreement as to 
ndion of decree — Execution of agree- 
ment as decree.] — Tho parties to a 
decree altered by agrtioment such 
decree as regards the mode of payment 
A the interest payable. For many 
years such agreement was executed os 
a docieo, without objection being 
taken by tho judgment-debtor : — ■ 
Held: Iho judgment-debtor was not, 
by reason that ho had subrnltUxl to 
the execution of such agi*eemerit as 
a decree, e8toi»pod from objecting to its 
continued execution aa a decree. 
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Reid, lliiiffland r. Lowndes (1804), 17 C. B. N. S. i 
u V. Grey (1865), 19 C, B. N. S. 585 ; Foster 


719. 

514 ; Irwin y. urey {inooh iw u, ±5. iN. w. 585 ; Foster 

V. Ushorwood (1877), 47 L. J. Q. B. 30. Mentd. Waterton 

^ « Hainlyn v. Bctteley 

O i^a X>a X)« DOa 

1530. Notice of objection out of time.] 

— Applts., more than 26 days after the deposit of 
a list by the overseers, gave to the a.8se.ssment 
committee notice of objection thereto. The 
assessment committee heard & decided on the 
objection ; <te on an appeal against such decision 
took the preliminary objection that the notice 
had been given out of time : — Held : the objection 
must be overruled, — Hoare, Wilson <fe Co. v. 
St. Olave’s Union Assessment Committee 
(1890), Kyde, Bat. App. (1886-90), 209. 

1531. To action — Want of jurisdiction.] — 

Pltf. having a cause of action for £38 lO.s. upon 
the balance of an account, sued in the county ct. 
for £17 part thereof ; k> as deft, confessed the 
debt , & it did not appear to the et. that tlie claim 
was part of a debt exceeding £20 obtained judg- 
ment for that sum. Afterwards lie sued for the 
residue in the superior ct . where it was held, that 
by suing in the county ct. for part of the dc^bt h(^ 
liad abandoned th(5 residue. Upon a rule to set 
asid(i the verdict, & to entor it for pltf. : — Held : 
as he had done, nothing to abandon the excess, & 
deft, had not excepted to the jurisdiction of tlie 
county ct. pltf. miglit maintain such action in 
the superior ct. — Vines v. Arnold (1849). 8 
C. 11. 632 ; 7 Dow. & L. 277 ; Cox, M. & H. 320 ; 
Bob. L. A W. 180 ; 19 L. J. C. B. 98 ; 14 L. T. 
O. 8. 222 ; 13 .1. B. 796 ; 14 Jur. 3.60 ; 137 E, B. 
056, 

AnnoMion : — Refd. IsaHc r. Wykl (1851), 7 Exch. IG.’t 

1532. Failure to plead deed of arrange- 

ment.] — In an action against defts, for not 
arresting a judgment-debtor wJio had produced 


to them a due certificate of the filing & registration 
of a deed of arrangement, but which deed, having 
been executed before the commencement of the 
action, was, to the knowledge of defts., pleadable 
in bar of the action against the judgment-debtor, 
but had, in fact, not been so pleaded : — Held : 
defendants were bound to arrest the judgment- 
debtor, & he was estopped from using the deed 
to defeat execution. — Godwin v. Stone (1869), 
L. B. 4 Exch. 331 ; 38 L. J. Ex. 153 ; 20 L. T. 
711 ; 17 W. B. 923. 

Annotationft : — Consd. Allen r. Carter (1870), L. 11. 5 C. P. 

414. Retd. AmcB v. Watciiow (1869), L. 11. 5 C. P. 53. 

1533. .] — Where a debtor, having 

had an opportunity to plead a deed under Bank- 
ruptcy Act, 1861 (c. 134), 8. 192, has neglected to 
do so, both he & the sheriff, provided the latter 
has notice of the facts, are estopped from relying 
on it, under sect. 198, as a bar to an execution. 

B. was on Aug. 3 served with a writ under 
Bills of Exchange Act, at the suit of A., & on 
Aug. 5 B. executed a composition- deed, which 
was registered on Aug. 13. On Aug. 16 judg- 
ment was signed for non-appearance to the writ, 
& a ca. sa. issued on Sept. 25, under which B. was 
arrested. The sheriff, having notice of these 
facts, released B. from custody on being shown 
the certificate of registration of the deed : — 
Held : the sheriff was liable to an action for an 
escape. — Ali.en v. Carter (1870), L. B. 6 C. B. 
414 ; 39 L. .1. C. B. 212 ; 22 L. T. .586. 

1534. Failure to give counter notice — Of in- 
tention to dispute validity of will — Court of Probate 
Act, 1857 (c. 77), s. 64.] — By above seet. the pro- 
bate of a will of real estate is to bo “ surticient ” 
evidence of such will, its validity & contents, if 
the party intending t-o establish tlui will gives 
not ice to the other party ten days before the trial 


PKHI llAl r. GOKAL I’RASAD (1881), 
1. L. 11. 3 All. 585.— IND. 


t. .] -IvAM- 

l.AKIIAN HaI V. HAKHTALTK UaI (1884). 
J. L. Ji. 6 All. 023.— IND. 

a, cxeculion of 

decree .] — The fact that a Judgment- 
(lebtor, wlu) petitions to have the sale 
ill execution of the deci'eo agiiinst him 
set aside on the ground of fraud & 
irregularity, has, in a petition made 
pi’eviouB to tlu' sale asking for its 
udjournment , made no nuuitiou of tint 
irregularitii’B relied on does not. create 
an estoppel. — K aman r. Kunhayan 
( 1893), 1. L. 11. 17 Mad. 3(IL— IND. 


b. 


— - Uiifht to sue in 
formd pauperus.]- Fitf. in a Huit 
Inoughl in fonnd paujteris died, Imt 
m ignorance of her death tlie ct. 
]»HBsed a decree in her favour. Deft 
apiiealed. making ix'spondeut t(» liii' 
appeal a lady whom lie olli'iged to bt 
re^u-esentative of deceuseil 
pltf. Oji this appeal an order wat 
passed, l>y consent of parties, sendins 
liock the suit to bo re-tried on the merits 
«B between deft. & the pemon nominator 
by him 08 pltf., & a ilecive was agalr 
passed in favour of pltf. : — Held : it 
was not thereafter open to deft, tc 
otiject that there Ivad been no Inquiry 
iut.o tlie right of the represontativt 
f>l the original pltf. to huo iih a j>aup('r 
- Akbau Husain r. Alia Bim (1902), 
i. L. R. ‘25 AU. 137.— IND. 

' liankruptcy proceed- 
t/if/s.j-AVhore a creditor tendem ii 

under Dehtorw iii 
Lreditors Act, 1876, a. 96, even if Ik 
do so mformaJly & the proof is rejected, 
It iB an election l.o take the beucfll 
nf ^ ^^kcy., & will operate as a waivei 

lL. previous irregolarlties in tbt 
bkpoy. proooodiiigs, & the creditor wht 

amiAiftP cannot afterwards 

annulled.— -J?e MuCallum ( 1883 ), 1 


AUU. — N.Z. 

To admissibilit]/ 


Zi. L. R. 

, To admissibilit]/ of rr 

druer.l— By 3 Vic., No. 7, s. 4. a cop 
of a duplicate cei-tilicalc to 1)C tile 
in the iSupreme ct. was made tlio onl 
evidence of a marriogo under tl 
Ai't : — Jleld : although the juarriajj 
WH.s proved by the original rogiste 
iV it was no part of a minister’s dut 
to keep the same, the prisoner wt 
estojiped ftnun relying on the object ioi 
tlie exclusion of the evidence ik 
having been claimed at the trial.- 
R- Taakk (1852), 1 Lcgge, 713.- 


*■ — Whore deft., at 

the trial a.s.sentji to tlie leeeption of 
par<d evidence to prove the under- 
standing ou w lilch a note was given, iSc 
a venlict is given against him, ho 
cannot, be allowed afteiavards to argue 
in banc, tiie technical objection ho 
had waived at the trial. — D avis r. 
MaSllERRY (1856), 7 U. C. R. 496.— 
CAN. 

.] — Held : applt. was 
est.opped from appealing from the 
master's rviUug that depi>sitions taken 
ou a former application would lio 
read os evidence, by re^oson of applt. 
not having objected at a particular 
Btajn' of the prootu'diugs, — M acij5NNAN 
V. Gray (1888), 12 P. R. 431.— CAN. 

S’ To attaching order in gar- 

nishee proceedings.] — t). l>cing agent 
of j)ltf. CO., having a quantity of 
stone consigned to bim, sold it to deft, 
ost^msihly as his own. Subsequeutly, 
the price of the .stone remaining unpaid, 
was garnished by^ a creditor of O., 
who, altliough he had notice of the 
garuishoo proceedings, look no steps 
to have the money released from 
the attaching order, or to show that 
the money was duo to tl»o eo. & not 
to him, & judgment was given against 
deft, as garnishee : — Held : pltfs, 
were estopped from saying that O. sold 


the stone as their agent. — ^ W allace 
Huebtis Ghv:ystonr Co. r. Foxw'ell 
(1886), 26 N. R. R. 68.— CAN, 

h. 7'o qne.^ion put to jury.] — 

It was objected that a falst* I'epresenta- 
tion alleged by deft, had nut been 
found to be fals«^ to the knowledge 
of pltf. CO. '.—Held : that a question 
with regard to such iej)reseutatiou, put 
to tlie jury, having been assentiid to 
l)y coimsel mi both sides as one tho 
liuding ou which would be dtH-Usive, it 
was too late to take this objection, — 
.Star Kidnev 1^vi> Co. r. Greenwood 
(1881), 5 O. R. 28.— CAN. 

validity of hyc-law .] — 
A deft, convicted on summary con- 
vict ion of an infractionof a city bye -law' 
is estopped from contending on appeal 
that the bye-law is ultra vir^s mdess 
tho objection was taken before the 
magistrate. — R. v. Bowman (1898), 6 
B. C. R. 271.— CAN. 

l, 7'o ronstniction of xcords 

on bill of exchange.] — An objection, 
raised in appeal for the liret time, that 
the insertion of tho words “ and 
exehaugo ” on drafts prevented them 
from being for a sum certain, was not 
allowed ou tho grovmd that had it 
iieen raised at tho trial evidence might 
have been adduced to show that theso 
words imported a dohuito & precise 
liability. — ^U nion Bank of Canada r. 
Antoniou, [1921] 1 W. W. R. 649 ; 56 
L>. L. R. 338 ; 61 «. C. R. 256.— CAN. 

m. I'o genuinc.7ixss of deeds .] — 

Where pottahs about half a conturv 
old wore put forw'ard in suits to which 
the repivscut.ativo8 of tho present- 
litigants wore parties 8c no objection 
was raised then or since, t heir conduct 
was bold to amount to an admission 
of, or ocquiosoenco in, tho bt)jva fidcs 
of tho pottahfl. — K ailas Chandra 
Roy V. Hika Lal Seal, Fakir Chand 
Ghose V. Hir.i Lal Seal (1868), 




Sect. 3.— By re p resent at 1 0 ^ 1 : Suh-seci. 1. {(f)iii. 
d£: (6) i. cC" ii.] 

of liis intention to give tlie probate in evidence, 
unless within four days of the receipt of such 
notice the party receiving it gives a counter- 
notice of the intention to dispute the validity 
of the will : — Held : that “ sufficient ” means 
“ prhnd facie ” only, cSt not “ conclusive,” & the 
opposite party is not estopped by the sect, from 
disputing the validity of tlie will, although ho has 
given no counter notice. — Barraclough r. 
Geeknhougii (1807), L. 11. 2 Q. B. 012 ; 8 

B. & S. 023 ; 30 L. J. Q. B. 251 ; 15 VV. B. 934. 
Ex. Ch. ; revsq. H. V. sub nom. Baraclougu 
Gheenough, 15 L. T. 157. 

Avnotntums : — Mentd. Simpson r. Sinilli (ISTl), E. It. G 
87 ; YKtub'fei'a Iron Co. v. Neath & Brecon Jty. 

(187:t), L. It. 17 Eq. 112. 

1535. Failure to appeal — From interlocutory 
order.] — There is no appeal from an interlocutory 
order, wlueh is a nier(i grievance ; but the cause 
being ai)i)caled on the merits, the party may bring 
tlie grie^'ance to the notice of the superior ct. ; 
failing to do so, the party is held to adopt the 
interlocutory order ; and upon th(^ cause being 
remitted, is estopped from moving the ct-. to 
rescind such order. — T he William Hutt (1800), 
1 Lu.sh. 25 ; 1 L. T. 448 ; 107 E. B. 13. 

Annotations : — Mentd. The Bcinetrinfl (1872), L. 11. 15 A. & K. 

o2;i ; The Jacob Landstrom (1878), 4 1*. I). 191 : The 

Stmthgarry, [1895] P. 264 ; The Cretefoirst, [1920] 1*. 

111. 

Sec, now, B. 8. C., Ord. 58, r. 14. 

1536. Failure to apply for Issue.]— ; if, 
at the hearing, a married heiress-at-law does not 
ask for an issue, she is bound by the decree. — 
Turner v. Turner (1852). 2 De G. M, &. G. 28 ; 
2] L. .T. Gh. 422 ; 19 L. T. O. 8. 15 ; 42 E. B. 781. 

Annointioi} : — Re!d. Watson r. Marston (1853), 4 Do U. M. 

& G. 230. 

Point not raised in county court — Whether 
available on appeal.] — Sec Gounty Gourts, \'o 1. 
XIll., pp. 529, 530. 

(b) Apart from Lcfjat Proceedings. 
i. Jn General. 

1537. General rule.] — Waiver or acquiescence, 
like election, presupposes that the person to be 
bound is fully cognisant of his rights, &, being so, 
neglects to enforce them. — V yvyan v. Vyvyan 
( 1801), 30 Beav. 05 ; 7 .Tui-. N. 8. 891 ; 9 W. B, 
879 ; 54 E. B. 813 ; affd., 4 De G. F. & J. 183, 
E. G. 

1538. Acquiescence in trivial breach of cove- 
nant — No waiver of breach of more important 
character.] —The owners of a freehold iiroperty, 


on a sale of a plot of land to pltf., covenanted 
with him not to allow any house built on the 
adjoining land to be used for the sale of liquor. 
They afterwards sold another jilot to a person 
who granted a lease to deft., such lease pur- 
porting to allow deft, to carry on the trade of a 
vendor of wines & spirits & bottled ale. Deft, 
at the date of his lease knew of the existence of 
the former covenant. Deft, having commenced 
to carry on the sale of wines, etc. : — Held : 
acquiescence in a trivial breach did not preclude 
pltf. from relief in resj>ect of a breacli of an 
unportant character. — Bit’iiARns v. llEVurr (1877), 
7 Ch. J). 224 ; 47 L. J. Gh. 472 ; 37 L. T. 632 ; 
26 W. B. 166. 

Animtations : — Apld. Moi-cuUUi r. WilHoii (1893), 69 h. 

336. Reid. Osborne v. Bradley, [1903] 2 Ch. 416. Mentd. 

Formby v. Barker (1903), 89 1j. 3'. 249 ; EUislou r. 

Heacher, [1908] 2 (.41. 374 ; Sharp e. Harrison, [1922] 

1 Ch. 502. 

1539. — ^ — Gertain lots forming part 

of a building estate, W(M‘e subject to a restrictive 
covenant that no building on any lot slioiild be 
erected or used as a shop, workshop, w^arehouse, 
or factory, nor should any trade or manufacture 
be carried on on any lot. 8ince 1886 W. carried 
on tlie business of a laundryman on one of tlu^ 
lots. In July, 1893, he commenced to build on 
a lot of 4vhicli lie was the owner, a building 
adapted solely for the inirposes of Ids business. 
An owner of other of the lots, thereupon com- 
menced an action to restrain the erection of tlie 
building. The evidence showed that all the 
buildings erected on the. lots were jirivate resi- 
dences, but that in several of them trade's, e.g., 
dressmaking, boot I’cjiairing, & washing, had for 
some time? openly been carried on. It also 
aiipeared that iiltf. liad kiqit cows on some of 
his lots, & had sold their milk at a shed erected 
on the lots for their use, that lie had discontinued 
this business in 1886, that subsequently he had 
temporarily lot a jiart of these lots to a mason, 
<fe permitted him to erect &. use a slied thereon 
for the jiurposes of Ids business : — Held : (1 ) deft, 
had committed a breach of the covenant ; (2) the 
breach was greater <fc more serious than any 
previously committed ; (3) having regard to 

that fact, pltf. w^as entitled to relief, & accordingl y 
an injunction ought to be granted. — Meredith v. 
Wilbon (1893), 69 L. T. 336. 

1540, .] — Bestrictive covenants in- 

tended to preserve the character of land t-o be 
laid out & used in a particular way will not be 
enforced in equity if such land has already been 
BO laid out or used that it-s jneservation, as 
intended, is no longer possible & the object of 


2 IL L. IL. A. c. 95 ; 10 W. 11. 403.— 

IND, 

n. To aiiplicatioii for excen,- 

tinti of drcrcc.] — Wh(;rc a judguiout- 
dtshtor, being entitled & having uu 
opj)()rtunity to plead a bar to execution 
<)i the decree against him, neglects to 
do so, &, the application is entertained 
by the ct. & ordei-s passed thereupon 
the judgnient-deijfor cannot at a 
subse(iucnt stage of tin? same execution 
proceedings object that such previous 
application for exetmtiou ought to 
been held to be barred. — ^B hek 


O. — — To accounts of lutminisLra- 
wr pcnde.Titc Lie.]— Where au adminis- 
trator pendente litc had retained as his 
renmneration luorc than he was 
entitled to claim, & his accounts 
showing such amounts had been passed 
by the ct. with the knowledge of pltfs, 
T without auy objection being taken 
by them, & a suit was subsequently 
brought by pltfs. to recover from him 


such excess ; —field : such suit was 
not barred by estopiiel. — O smond 
Bekhv V. KnmsH Ciiandua Ach viuva 
(JlIOWDHVKy (1914), 1. L. Jl. 41 (Jalc. 
771.— IND. 

p. To roTfipctcTU'i/ of jyUUniiff 

to HU€.\ — A party who had allowed the 
agent of his opimuent to obtain decice 
for, expenses in his own name, found 
barred by the exception of competent 
& omitted, from suspending a change, 
on the allegation that the agent had 
no attorney licence, for tho period 
when the expenses were incurred, — 
Ewinu V. Wallace (1831), 6 Wils. & S. 
222 ; af/o., 9 «h. (Ct. of Sess.) 38.5 ; 6 
Fac. Coll. 281.— SCOT. 

q. Failure to pkud diseftarge 
under Insolvent Act — Before judgment.] 
— I’ltf. recovered judgment against 
deft, after plea puis darrein con- 
tinuance of composition & discharge 
under Insolvent Act, 1869, tho suit 
having been commenced before tho 
assignment of doft. under the Act. 


,The discharge was confirmed after 
plea & before trial, but did not appear’ 
to have been brought to the uotii'c 
of the ct. in any way at tho trial. 
On nrotlon to set aside oxocutiou on 
the judgment: — Held: deft, having 
neglected to plead his discdiargo before 
judgment was estopped from sottirrg 
it up afterwar’ds to dcifeat tho execu- 
tion.- -Waiu^ace r. Bossom (1878), 
2 8. C. 11. 488.™ CAN. 


r. Failure to defend suit — Objec- 
tion to execution of decree.] — Wher’o 
a person on his own applicatiou was 
added as a party lesp. to an appeal, 
& on the case on appeal being re- 
manded for re-trial on tho merits, 
took no steps wlialcver to defend tho 
suit : — Held : bo could not afterwards 
plead by way of objection to execution 
of tho docroo, matters which ought 
to have formed part of his defence to tho 
suit, had ho chosen to defend it, — 
Kish AN Sahai v. Aj^adad Khan (1891), 
1. L. 11. 14 All. 64.— IND. 
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the covenants cannot be attained ; but the fact 
that such covenants have not been enforced in 
the case of some trivial breaches does not prevent 
them from being enforced in the case of other 
subsequent broaches. — Knight v, Simmonds, 
[1896] 2 Ch. 294 ; 65 L. J. Ch. 583 ; 74 L. T. 563 ; 
44 W. R. 580 ; 12 T. L. R. 401 ; 40 Sol. Jo. 531, 
C. A. 

Ar^iaiions : — Consd. Sobey v. Sainsbury, [1913] 2 Ch. 513. 
Refd. Rowoll v. Satchell, [1903] 2 Ch. 212 ; Rairniz v. 
Leigh-on-Soa Consorvative & Unionist Club (1915), 31 
T. L. R. 174. 

Waiver of breaches of covenants generally.] — 
See Landlord & Tenant ; Sale op Land. 

In respect of contracts generally — Waiver of 
time for performance .] — See Contract, Vol. XII., 
pp. 310, 317, 356-368. 

Waiver before breach .] — See Contract, 

Vol. XII., pp. 332-334. 

Waiver of right to elect to treat contract 

as at an end .] — See Contract, Vol. XII., pp. 348, 
349. 

Waiver of condition precedent.] — See 

Contract, Vol. XII., pp. 433, 434. 

Money tortlously received or retained — 

Waiver of tort .] — See Contract, Vol. XII., pp. 
602, 563. 

In respect of building contracts — Waiver of 
certificate .] — See Building Contracts, Vol. VII., 
pp. 363, 364, Nos. 127, 128. 

Waiver of right to forfeit.] —Nee Building 

Contracts, Vol. VII., pp. 407, 408, Nos. 298, 299. 

In respect of negotiable instruments — Waiver 
of presentment for payment .] — See Bills op Ex- 
change, Vol. VI., pp. 246, 247, Nos. 1578-1583. 

Waiver of notice of dishonour .] — See Bills 

OF Exchange, Vol. VI., pp. 281-280. 

In respect of land — Acquisition under compulsory 
powers — Consent to entry on land .] — See Compul- 
sory Purchase of Land, Vol. XI., p. 218, 
Nos. 1018-1023. 

Sale of land — Waiver of objections to title.] 

— See Sale op Land. 

Waiver of right of rescission .] — See 

Sale of Land. 

Landlord & tenant — Waiver of forfeiture 

by lessor .] — See Landlord & Tenant. 

Waiver of notice to repair .] — See 

Landlord &, Tenant. 

Waiver of notice to quit .] — See Land- 
lord & Tenant. 

Waiver of breaches of covenants.] 

See Landlord & Tenant. 


ii. By Positive Acts. 

1541 . Voluntary resignation — Waiver of ob- 
jection to authority of mayor to disfranchise 
burgess.] — R. v. Tidderley (1660), 1 Sid. 14 ; 
82 E. R. 941. 

Annotations: — Mentd. R. v. Simpson (1717), 1 Stra. 44; 

R. V. Griffiths (1822), 5 B. & Aid. 731 ; R. v. Pattison 

(1832), 4 B. & Ad. 9 ; Godmanchester Bailiffs v. Phillips 

(1836), 4 Ad. & El. 550. 

1542 . Acceptance of money — Waiver of ob- 
jection as to amount.] — If the conditions of sale 
are that a certain sum per cent, shall be paid as a 
deposit, k, the auctioneer accepts a less sum, he 
cannot afterwards object that too little was paid. — 
Hanson v. Roberdeau (1792), Peake, 163, N. P. 

Annotations: — Mentd. Franklyn v. Lamond (1847), 4 C. B. 

658 ; Wood v. Baxter (1883), 49 L. T. 45. 

1543 . From sherilT — No waiver of right to 

bring action against sheriff — For false return.] — 

Where the sheriff on a fi. fa. returns that he has 
levied part of the debt, & that the debtor has no 
goods whereof the residue can be levied ; & the 
creditor accepts the amount levied on account, & 
towards payment of his debt ; he is not thereby 
precluded from bringing an action against the 
sheriff for a false return. — Holmes v. Clifton 
(1839), 10 Ad. El. 673 ; 2 Per. & Dav. 556 ; 

4 Per. & Dav. 112 ; 8 L. J. Q. B. 247 ; 3 .Tur. 029 ; 
113 E. R. 255. 

1544 . Instructions to sheriff to proceed with 
execution — No waiver of right to attach sheriff 
— For not duly returning writ.]— Pltf. does not 
waive his right to an attachment against the 
sheriff for not duly returning a writ of fi. fa.^ by 
directing him, after the expiration of the rule to 
return the writ, to proceed with the execution, 
which had been suspended by an adverse claim. — 
Howitt V. Rickaby (1841), 9 M. & W. 52; 1 
Dowl. N. S. 389 ; 11 L. J. Ex. 73 ; 152 E. R. 23. 

1545 . Assessment of compensation — In respect 
of loss of office — Waiver of right to deny holding 
of office .] — Mandamus to a borough corpn., 
recited that the prosecutor had held certain 
offices of profit within the borough that under 

5 & 6 Will. 4, c. 76, ho was removed therefrom ; 
that he preferred his claim for compensation to 
the town council, who disallowed the same ; that 
he then obtained a mandamus requiring the corpn. 
to assess compensation, & to secure the amount 
by bond ; & that they assessed £60 per annum 
whereupon he appealed to the Lords of the 
Treasury who awarded £112 per annum. The 
writ concluded by requiring the corpn. to give 


PART VI. SECT. 3, SUB-SECT. 3.— 
I. (b) ii. 

1644 i. Instructions to sheriff to pro- 
ceed with exejiuiion — No vmiver of right 
to attach sheriff — For not duly returning 
tvrit.] — A ft. fa. at the suit of G. against 
R. was placed in the sheriff’s hands, 
with instructions not to enforce it 
until further orders, uuloss other 
executions should come in. No further 
instructions were received, & pitf, 
subsequently put in an execution with 
directions to proceed at once. The 
sheriff levied on both writs, & paid 
over the money to G., who had In- 
demniflod him. Pltf. then obtained 
a return to his writ of nulla bona, 
which the sheriff said was the only 
return he would make, & sued out a 
ca. sa., on which R. was arrested : — 
Held : pltf., by taking such return, 
had not precluded himself from pro- 
ceedings against the sheriff, & he 
could maintain an action for a false 
return. — Aitkin v. Moody (1856), 13 
U. G. R. 469.— CAN. 

8 . Election to o^ce — Person im- 
peaching election voting thereat.] — Upon 
an application under Local Qovt. Act, 

J.— VOL. XXI. 


1890, to oust from office,’ it is the ct.'s 
duty to consider whether appet. has 
.by bis conduct precluded hbnself from 
the right to take tho objections upon 
which ho relies, & if tho ct. is of 
opinion that ho has so prcoludod 
himself, it should refuse tho application. 
Where appet. has nominated a candi- 
date for election & had voted theroat : 
— Held : ho was precluded from object- 
ing to tho validity of the election. — 
Re Hendy, Ex p. Cla.yton (1902), 28 
V. L. R. 105.— AUS. 

-.] — Tho ct. will not 
set aside an election on the relation 
of a party who concurred in the election, 
& voted for the person whoso election 
ho afterwards attempts to set aside. — 
R. V. Parker (1852), 2 C. P, 15.— CAN. 

a. .] — A party whose 

proxy had boon present at the election 
of directors of a railway oo. & had 
seconded the motion for their election ; 
— Held : to bo barred peraonali 
exceptions from objecting to their 
proceedings, on tho ground that they 
wore not directors of the co. — 
Hotoheson V. Halkktt (1847), 10 
Dunl. (Ct. of Sees.) 150 ; 20 Sc. Jur. 


43.— SCOT. 

b. Defictive harvester — Knowledge 
of parc/tosers of defect.] — Applts. de- 
livered to rosps. a harvester, imdor a 
hire purchase agreement containing 
inter alia the following terms : “ All 
our machines are warranted to be well 
made 8c of good material, & to do good 
work with proper management when 
set up & oorroctly operated. If 
upon starting any one of our machines 
it should not work well, immediate 
written notice must bo given to G., 
& tho local agent from whom it was 
purchased, & reasonable time allowed 
to get it & remedy the defects, if any, 
the hirer rendering necessary & friendly 
assistance ; when. If it caimot 
made to do good work, it shall be 
returned free of charge to the place 
where received, & the payment of 
money & notes will he returned. 
Failure to immediately give notice 
as above, or continued possession of 
the machine, whether it is kept in use 
or not, shall be oonolusive evidence that 
the maohino fulfils every warranty.” 
The machine when tested after de- 
livery was not in good working order, 

C 0 
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Sect. 3 . — By revTcacniation : Sub-acc i. 3, 1, {h) n«] 

their bond for such last mentioned amount. 
Ketum : that claimant did not hold certain of 
the offices, that he had made a former appeal to 
the Ijords of the Treasury, against the original 
disallowance by the town council & that the 
I^rds of the Treasury had then assessed only 
£00 per annum. To the first part of the return 
the claimant pleaded estoppel stating the assess- 
ment in compliance with the former writ & stating 
also that the corpn. had returned to that writ 
that they had made such assessment. To the 
second iiart of the return demurrer. Demuri’er to 
the plea of estoppel for duplicity : — Held : (1) the 
Lords of the Q'rcasury had no jurisdiction to 
entertain the first appeal, the^claim having been 
altogether disallowed by the town council & the 
matter of appeal being therefore not a question 
of amount but of right ; & consequently that 
the Lords might entertain in the second appeal 
& their award upon it was conclusive ; (2) the 
pica was bad for duplicity ; (3) the a8.sessment 
by the corpn. under the former mandamus ad- 
mitted by the present return estopped the corpn. 
from denying that the claimant held the offices 
in question. — Sandwich Corpn. v. R. (1847), 
10 Q. B. 071 ; 10 L. J. Q. B. 432 ; 11 Jur. 1100 ; 


116 B. R. 218, Ex. Ch. ; revag. S. O. avb nom. R. v. 
Sandwich Corpn. (1840), 10 Q. B. 563. 

Annotaiion : — Generally, Montd. II. v. Brighton Council 

(1857), 7 E. Sc B. 249. 

1546. Recognition of true owner — Waiver of 
right to set up Real Property Limitation Act, 1833 

(c. 27.)] — Doe d. Groves v. Groves, No. 1142, 
ante. 

1547. Confirmation of agreement — Waiver of 
objection that agreement under mistake.] — Pltf. & 

deft., being mtgor. & mtgee., entered, into an 
agreement, being a compromise of a foreclosure 
suit, by which the mortgaged estate was to 
remain the absolute property of deft., subject 
only to this condition, that if pltf. paid a certain 
sum upon a day named, deft, should reconvey the 
estate, & deliver up the title deeds to pltf. A 
person was willing to purchase a portion of the 
estate from pltf. for more than the sum to be paid 
to deft. ; but deft, refused to produce the title 
deeds to the proposed purchaser. Pltf., believing 
this difficulty could not be overcome, twelve days 
before the day named for the repurcliase, entered 
into a fresh agreement with deft., securing to the 
latter far more favourable terms. The purchaser 
was, in fact, willing to waive the difficulty about 
the title deeds, & ready immediately to pay the 
money for the repurchase to deft., & he informed 


hut no notice of any kind was ^ven to 
applts. for over six weeks, & althougb 
icfcips.' & applts.’ agent knew the 
machine was not working properly, 
respe. signed a starting certificate. 
Later, negotiations took placn between 
applts. & respe. with a view to sending 
an expert to examine the machine, & 
an ofter was made to exchange the 
machine for another : — Held : no 
notice having been given to applts. 
as reciuired by the contract, resps. 
were precluded from raising any 
question as to a breach of warranty, 
& in the circumstances there was no 
waiver of notice. — Harris Soarfe & 
Co., Ltd. v.Brownue Brothers(1915), 
18 W. A. L. K, 55.— AUS. 

0 . Drawer of hill ayent of company 
— Whether acceptance waives right of 
objection — As to description of company. ] 
— Where a bill is dra>vn by a person 
signing as agent of a co., the acceptance 
admits the signature & authority of 
the agent, & precludes any technical 
objections as to the oomposition or 
description of the co., or their ability 
to draw the bill. — Bank of Montreal 
V. De Latre (1849), 5 U. C. R. 302.— 
CAN. 

d. Contract under seal — Incapacity 
of corporation.] — A municipal corpn. 
with certain defined powers is not, 
by entering into a contract under seal, 
estopped from showing its incapacity 
to make such a contract. — Jameison 
V. Fredericton City (1851), 2 All. 
128.— CAN. 

e. Part payment of estimate — 

Estimate not presented as required by 
law.] — Whore an estimate of the sum 
required for school purposes for a 
certain year was sent to the town 
coiuicil by the trustees, & the council 
recognised such estimate by paying 
a portion, & submitted to the ct. 
their reasons for refusing to pay the 
balance :— // eld : they were precluded 
from objecting that the estimate was 
not laid before them as by law required, 
— Brogkvillk School Truhteeb v. 
Brookville Town (1852), 9 U. C R 
302.— CAN. . V.. IV. 

_f. Insurance policy — Delay in 
ffiving notice -Fire.] — Where notice 
of the loss & the particulars of it are 
required by a policy, they may be 
waived by the conduct of Insurers. 
In tnis case the declaration alleged 
ttiat notice of tho loss was given to 
delts. forthwith, & an account of the 
particulars of the loss as soon as possible, 


such being tho conditions of tho 
policy : & issues were taken on these 
allegations. There were two separate 
policies on a shop & on the goods 
contained in It. Both building & 
goods were destroyed. The fire took 
place on June 13, & the notices, both 
as to the shop & the goods, wore given 
on July 13. Delts. then entered into 
correspondence with pltf. os to furnish* 
Ing better particulars, which were 
afterwards furnished ; & they then 

refused to pay for the goods on account 
of some suspicious circumstances 
attending the fire, but they paid the 
amount insured on the house : — Held : 
delta, were precluded from objecting 
to the sufficiency of the notices, or to 
the time at which they wore given. — 
Lambkin v. Ontario Marine & Fire 
Insurance Co. (1854), 12 U. C. R. 
578.— CAN. 

Sf :. .] — Conditions of a 

Icy required proofs, etc., within 14 
ays after loss, & provided that no 
claim should bo payable for a specified 
time alter tho loss should have been 
ascertained Sc proved in accordance 
with this condition. There wore two 
subsequent clauses providing re- 
spectively that until such proofs were 

E roduced no money should ho payable 
y insurer, & for forfeiture of all 
rights of insured if the claim should 
not, for the space of three months 
after the occurrence of the fire, be in 
all respects vertlfled in tho manner 
aforesaid : — Held : neither the local 
agent for soliciting risks nor an ad- 
1 uster sent for the purpose of Investigat- 
ing the loss under a policy of fire 
insurance, has authority to waive 
compliance with conditions procodont 
to the Insurer’s liability or to extend 
the time thereby limited for their 
fulfilment, & as the policy in question 
specially required it, there could bo 
no waiver unless by indorsement in 
writing upon the policy signed as 
therein specified. — Commercial Union 
Assurance Co. v. Marqeson (1899), 
29 S. C. R. 601.— CAN. 

, h* .] — A policy of acci- 

dent insurance with an insurance co. 
provided that It should be a con- 
dition precedent to recovery that 
notice should he given within 14 
days of the accident. Sc in case of 
death the representatives should agree 
to a post mortem examination If 
roQulred by insurers. Insured met 
with an accident & died about a month 


afterwards. Notice of the accident 
was not sent to tho co. until 3 days 
before death. After tho death tno 
co, wrote to the widow : “ In accord- 
ance with the conditions of our policy, 
we desire a post mortem examination of 
deceased.” Tho co. did not Inform 
the widow that they intended to 
reserve the objection for want of 
tlmeous notice. The widow gave her 
consent to tho post mortem, which 
took place. In an action on the policy 
brought by the widow as extrfx. : — 
Held : the co. by demanding a post 
mortem examination had waived tho 
defence of tlmeous notice. — Donnison 
V. Employers’ Accident & Live 
Stock Insurance Co. (1897), 24 

R. (Ct. of Sess.) 681 ; 34 Sc. L. R. 
510.— SCOT. 

k. Delay in taking proceed- 

ings.] — COUSINEAU V. CITY' OF LONDON 
Fire Insurance Co. (1888), 15 

O. R. 329.— CAN. 

l. Waiver of condition.] ~~ A 

policy of Insurance against loss by 
flro contained the follo\^ng condition : 
in case of subsequent assurance on 
any interest in property assured by this 
CO., whether the Interest assured by 
the same as that assured by this co. 
or not, notice thereof must be given 
in writing at once. Sc such subsequent 
assurance. Indorsed on tho policy 
granted by this co., or otherwise 
acknowledged in writing ; in default 
whereof such policy shall thouceforth 
cease & be of no effect. Assured 
effected subsequent assurance & 
verbally notified the agent, hut there 
was no indorsement made on the 
policy, nor any acknowledgment In 
writing by the co. A loss having 
occurred, the damage was adjusted by 
tho Inspector of the co., Sc neither he, 
nor the agent, made any objection 
to the loss on the ground of non- 
compUanco with the above condition. 
In a suit to recover the amount of 
the policy the oo. pleaded breach of 
the condition, in reply to whioh pltf. 
set up a waiver of tne condition, & 
contended that by the act of the 
agent Sc Inspector the co. were estopped 
from setting It up : — Held : assured 
not having complied with the oon- 
ditloii, the policy ceased Sc became 
of no effect on the subsequent assur- 
ance being effected, & neither the 
agent nor the inspector had power 
to waive a compliance with Its terms. — 
Western Assurance Oo. v. Doull 
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pltf.’s solr. & deft, of this after the agreement, 
but before the day named for the repurchase. 
The agreement was, two months afterwards, 
embodied in a deed, which was executed by pltf. 
The purchaser filed a bill against pltf. for specific 
performance, in which all the facts appeared, & 
to which pltf. put in an answer stating, without 
question, her agreement with deft. She also 
raised a sum of money, which she was enabled to 
do by the agreement. Upon a bill, seeking to set 
aside the agreement & deed : — Held : whether 
there had or had not been sufficient grounds for 
impeaching the agreement, pltf., by confirmation 
& acquiescence, after a full knowledge of the 
circumstances, had lost all title to this relief. — • 
Smith v. Pawson (1855), 25 L. T. O. S. 40, L. JJ. 

1548. Payment — Of one rate — No waiver of 
objection to another rate.] — A meeting of all the 
ratepayers of the parish of H. was held on Nov. 11, 
1853, to consider whether the parish shoffid 
adopt the provisions of the Lighting & Watching 
Act, 1833 (c. 90), when two-thirds of those present, 
as required by sect. 8, did not adopt the Act. On 
Dec. 1 another meeting was called of those rate- 
payers who lived within a radius of half-a-mile 
from the market, being the town portion of the 
parish. At this meeting the Act was adopted by 
a majority of two-thirds of the persons present, 


& thereupon a rate was duly assessed upon S., 
who lived within the town district. This rate was 
paid, but on a second rate being made he refused 
to pay : — Semble : the payment by S. of one 
rate did not estop him from objecting to another 
one.— R. V. Dunn (1857), 7 E. & B. 220 ; 26 
L. J. M. O. 74 ; 21 J. P. 565 ; 3 Jur. N. S. 341 ; 
119 E. R. 1229 ; sid) nom. R. v. Sussex JJ., 28 
L. T. O. S. 252. 

Annotation : — Mentd. R. v. Dlckonson (1857), 21 J. P. 389. 

1549 . Of deposit — & receipt of abstract of 

title — -Waiver of right to recover deposit on ground 
of non-disclosure of name of vendor.] — Pltf. 

signed a contract for the purchase of a leasehold 
shop from “ the vendor,” subject to particulars 
& conditions ; the auctioneer signed “ as agent 
for the vendor.” Pltf. paid a deposit, & the 
vendor’s solr. forwarded to pltf.’s solrs. an abstract 
of title, & in reply they wrote : “ Without pre- 
judice to any question which may arise as to the 
contract of purchase herein, we beg to name 
Tuesday next to examine abstract of title, with 
deeds, etc.” After examining the abstract they 
forwarded requisitions, writing at the foot of 
them, ” The above requisitions are made without 
prejudice to any question which may arise as to 
the contract for the purchase of the premises.” 
Pltf. subsequently repudiated the contract, on 


(1886), 6 R. & G. 478 ; 6 C. L. T, 
539 : 12 S. C. R. 446.— CAN. 

m. Condition in policy as to 

uninhabited house — Notice to company — ■ 
Refusal of company to entertain claim. ] — 
Under the circumstances of this case, 
the CO. were bound by the notice 
given to their agent by Insured that, 
being about to leave the country, his 
dwelling-house would bo left un- 
inhabited, but in charge of a neighbour, 
notwithstanding a condition in the 
policy that the same should be void 
If the CO.’S consent to any dwelling 
being so left wore not obtained from 
the head oflfleo & indorsed on the 
policy. The refusal of the co. to 
recognise or entertain pltf.’s claim, 
amounted to a waiver of their right 
to demand from him the details of 
his loss, prior to his bringing suit. — 
Agricultural Insurance Co. op 
Watertown v. Ansley (1888), 14 
Q. L. R. 183; 15 Q. L. R. 256 ; 17 
K. L. O. S. 108.— CAN. 

n. — ^ — Misdescription of — 

Where an insurance has been treated 
as existing by the reference of a claim 
for loss to arbn. under a clause in the 
policy, insurer is estopped from sotting 
up the defence of no contract on the 
ground of mistake made on the part 
of insured in describing the risk. — 
City of London Insurance Co. v. 
Smith (1888), 15 S. C. R. 69. — CAN. 

Refusal of mortgagees to 

accept policy — Reinsurance by mort- 
gagees.] — Pltf. who was insured against 
llro with defts. for J 1,000, effected a 
change of mtges. on the insured 
property. The new mtgees. refused to 
accept defts.’ policy, & Insured the 
property for the same amount with 
another co., notifying pltf. of the fact 
by letter. Pltf. showed the letter to 
defts.’ secretary -treasurer asking him 
to bring the matter before the board, 
& was then informed by him that it 
would he all right & that there was 
nothing further to do. Subsequently 
pltf. paid an assessment on defts.’ 

S olioy, which accrued after the notlflca- 
on of the double insurance, which was 
received by defts. & entered in their 
books. It did not appear that this 
payment was on account of losses 
inourred by defts. previous to the 
double insurance. Pltf.’s property 
was destroyed by fire the day Ontario 
Insurance Act, 1887, came into force : — 
Held : the policy being voidable at 


defts.’ option, the receipt & entry 
in their books of the assessment after 
the secretary -treasurer was aware of 
the double insurance, operated as an 
estoppel upon them.— McIntyre v. 
East Williams Mutual Fire Insur- 
ance Co. (1889), 18 O. R. 79.— CAN. 

p, Premium payable by note.] 

— 13. applied to a mutual co. for 
Insurance on his property for four 
years, giving an undertakli^ to pay the 
amounts required from time to time 
& a four months’ note for the first 

E i’emlum. He received a receipt 
oginnlng as follows : “ Received 

from B. an undertaking for tho sum 
of *46.50, being the premium for an 
insurance to tho extent of *1,500 on 
the property described in his applica- 
tion of this date ” & then providing 
that the co. could cancel the contract 
at auy time within 50 days by notice 
mailed to appet., & that non-reoelpt 
of a policy \\ithin the 50 days, with or 
without notice, should be absolute 
evidence of rejection of the appUoa- 
tion. No notice of rejection was sent 
to B., & no policy was issued within 
the said time, which expired on 
Mar. 4, 1891. On Apr. 17, B. received 
a letter from tho manager asking him 
to remit funds to pay his note maturing 
on May 1. He aid so, & his letter of 
remittance crossed another from the 
manager, mailed at Owen Sound, 
Apr. 20. stating the rojootlon of his 
application & returning the undertaking 
& note. On Apr. 24 the insured pro- 
perty was destroyed by fire, B. notified 
the manager by telegraph, & on Apr. 29 
the latter wrote returning tho money 
remitted by B., who afterwards sent 
it again to the manager, & it was 
again returned : — Held: there was 
some evidence for the jury that tho 
co., by demanding & receiving payment 
of tho note, had waived the right to 
cancel the contract, & were estopped 
from denying that B. was insured. — 
Dominion Grange Mutual Fire 
Assurance Assocn. v. Bradt (1895), 
25 S. C. R, 154.— CAN. 

q. Part premium unpaid at 

time of loss by fire.] — Green v. Mani- 
toba Assurance Co. (1901), 13 

Man. L. R. 395.— CAN. 

r. Payment of premium after 

due date — Thirty days ’ grace. ] — People ’s 
Life Insurance Co. v. Tattersall 
(1906), 37 S. C. R. 690.— CAN. 

8. Action by insurer — After 


notice of non-observance of condition in 
policy.] — An insurer of indemnity 
against accidents to employees, who 
takes charge of the defence of an action 
brought by an employee against insured 
for injuries by accident, & who con- 
tinues in charge of such defence after 
learning of the nou-observanoo by 
insured of a condition of the policy, 
may be estopped from denying that 
ho has waived such condition. — 
Parrott v. Western Canada Acci- 
dent & Guarantee Insurance Co. 
(1920), 3 W. W. 11. 113 ; 53 D. L. R. 
533.— CAN. 


Non -disclosure of principal.] — A ship 
broker effected an iusuranco on a 
vessel without disclosing the name of 
his principal. A loss ensued & the 
underwriters objected to the validity 
of tho policy on the ground of mis- 
representation. They afterwards wrote 
off a loss. Their broker communicated 
this to insured & offered to settle on 
condition of insured getting authority 
from the trustee of their broker, who 
had become bkpt., to receive the 
insiwanoo, but under deduction of 
certain premiums due by him personally 
on transactions with which insured had 
no concern. Tills condition was refused 
by insured. It was not proved that 
the underwriters had impressed funds 
into the hands of their brokers to 
settle the loss, nor that they had 
authorised their brokers to waive tho 
objection of misrepresentations : — 
Held : tho underwriters were not 
barred by this adjustment from showing 
that this policy was ab initio void. — 
Losh, Wilson & Bell v. Martin 
(1856), 19 Dunl. (Ct. of Sess.) 101 ; 
29 So. Jut. 49.— SCOT. 


a, Knowledge of agent of 

company — Of disability of assured 
— Whether company estopped.] — In 
a proposal for a policy of insurance 
against accident a person wrote 
opposite the question, “ Are there any 
olrcamstanoes which render you 
peculiarly liable to accident I ” 
Slight lameness from birth.” He 
also siemed the usual declaration as 
to tho truth of his statements. As a 
matter of fact ho had been very lame 
all his life. Ho was killed by an 
accident. In an action by his widow 
against the insurance oo. It was proved 
that the co.’s - agent, through whom 
deceased Insured, was awea^e of 

C C 2 
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Sect. 3 . — By representation: Svh-sect. 3, 1, (h) ii.] 

the ground {inter alia), that the contract did not 
disclose the name of the vendor, & brought an 
action to recover tlie deposit : — Held : pltf. could 
not recover, having chosen, knowing that the 
vendor’s name did not appear in the memorandum, 
to pay the deposit & receive the abstract of 
title ; & the expression in the correspondence, 

“ without prejudice to any question which may 
arise as to the contract of purchase,” could not 
have been meant or understood as referring to 
the validity of the contract. — Thomas v. Brown 
(1876), 1 Q. B. D. 714 ; 45 L. J. Q. B. 811 ; 35 
L. T. 237 ; 24 W. R. 821. 

Annotations: — Ckinsd. ChilUngworth r, Escho (1923), 129 

Ij. T. 808. Mentd. RoBslter v. Miller (1877), 40 L. J. Ch. 

228 ; Monnickondam v. Lcanso (1923), 39 T. L. R. 445. 

1550. Recognition of void sale — Subsequent 
claim in trover.]— The trustee of a bkpt.’s estate 
applied, under Bkpey. Act, 1869 (c. 71), s. 72, to 
the Ct. of Bkpey. to declare a bill of sale, made by 
the bkpt. previously to his bkpey., fraudulent & 
void as against himself as trustee, & to order 
the assignee under the bill of sale who had pre- 
viously to the bkpey. sold the goods comprised 
therein, to p.ay over the proceeds of the sale to 
himself as such trustee. The Ct. of Bkpey. having 


made the order prayed for, & the assignee having 
accordingly paid over the proceeds of the sale : — 
Held : the trustee could not afterwards bring an 
action of trover against the assignee under the 
bill of sale to recover the difference betw^een the 
value of the goods & the amount realised by the 
sale, inasmuch as by the proceedings in bkpey. 
to recover the proceeds of the sale he had affirmed 
such sale & waived the tort. — Smith v. Baker 
(1873), L. R. 8 C. P. 350 ; 42 L. J. C. P. 155 ; 28 
L. T. 637 ; 37 J. P. 567. 

Annotaiions : — Consd. Roe v. Mutual Loan Fund (1887), 19 
g. 13. D. 347. Apld. Comitti v. Maher (1905), 94 L. T. 
158. Consd. Re A Bkpey. Notice, [1924] 2 Ch. 76. Retd. 
Rice V. Reed, [1900] 1 Q. B. 54; Re Wilson, [1916] 
1 K. B. 382 ; Edwards r. Motor Union Insee., [1922] 2 
K. B. 249. Mentd. Mercer r. Vans Collna (1897), 4 
Mans. 363 ; Davis r. Petrie (1905), 93 L. T. 511. 

1551. Acceptance of notice of assignment — 
Of bond issued by insurance company — Waiver 
of right to set up against assignee equities between 
obligor & obligee.] — An insurance co. having 
power to issue bonds &> other securities, issued to 
8. a bond conditioned to be void on payment 
to him, his exors., administrators, & assigns, of 
£250 on a future day. The bond was assigned, 
for value, to B., & notice of the assignment given 
at the office of the co. & accepted, but the assign- 


lamenoss : — Held : the agent’s know- 
ledge was also the co.’s knowledge, 
which barred the co. from tak- 
ing advantage of the misdescription 
of the Jameneso. — Ckuikshank v. 
Northern Accident Insurance Co., 
Ltd. (1895), 23 R. (Ct. of Sess.) 147 ; 33 
Sc. L. R. 134 ;3 S. L. T. 1 67. -SCOT. 

b. Chattel mortgage — Mortgagor as- 
signing goods when mortgage became 
due — Sheriff put in possession by 
mortgagee.)— TX. being indebted to L. 
gave him a chattel mtge. & confession 
of judgment, & after the mtgo. became 
due made an assignmerU for the benefit 
of creditors to W. & S., who took 
possession of the goods. L. then put 
a writ of /i. fa. in the sheriff’s bands, 
directing him to levy & make the 
amount of his debt out of the goods 
of R. : — Held : the fact of L. having 
ut an execution in the sheriff’s 
ands at his suit, directing to levy of the 
goods mtged. to him as the goods of 
It., did not estop him from setting 
up his title under the chattel mtge. — 
Wakefield r. Lynn (1855), 5 C. P. 
410.— CAN. 

0 . Seizure of realty fixtures as 
chattels by sheriff — Purchasers estopped 
from asserting that execution did- not 
adach.] — A steam saw mill having 
been burnt do\\Ti, the engines & boilers 
wore left, the boilers set in the brick 
wall of the furnace, & the engine 
supported by a frame which was b*')ited 
to timbers sunk in the ground. The 
sheriff seized both imder a fi. fa. 
treating them as chattels, made two 
ineffectual attempts to sell, & returned 
goods on hand. On the return day 
of the writ they were removed by 
pltf., who had purchased by verbal 
agreement from the execution debtor ; 
but the sheriff followed, retook them 
as seized under the Jl.fa., & afterwards 
sold imder a ven. ex. Pltfs. forbade the 
sale & brought trespass against the 
sheriff : — Held : while the engine & 
boiler remained fixed in the mill, 
after the tire, they partook of the realty, 
& could not be seized under the U. Ja. 
as chattels, & pltfs., having purchased 
them as chattels by oral sale, were 
estopped from ascertaining that the 
execution did not attach, because they 
were part of the realty. — Walton v. 
Jarvis (1857), 14 U. C. R. 640.— CAN. 

d. Property belonging to plaintiff 
seized in execution — Purchase of jiro- 
perty by plaintiff at sheriff’s sale.]— 
Where property claimed by pltf. is 
seized by an execution against A., 


& pltf. forbids tho sale, he is not, 
by purchttsing at tho sheriff’s sale, 
estopped from denying it was A.’s 
property. — Pelton t;. Temple (1868), 
1 Han. 274.— CAN. 

e. Sale of organ — Payment by 
note — Note discounted by vendors .] — 
Pltfs. sold to K. an organ on credit, 
& received from him a conditional hire 
receipt, which acknowledged the receipt 
of an organ on hire. It contained a 
stipulation that tho signer might 

f iurchase the organ for ?130, payaldo 
n two equal annual instalments on 
Feb. 1, 1875, & Feb. 1, 1876, with 
interest ; & it provided that it should 
remain pltfs.’ property on biro until 
fully paid for, that they might 
resume possession on default, although 
a part of the purchase-money might 
have been paid, or a note or notes 
given on account thereof. This receipt, 
& a note dated Feb. 17, 1874, payable 
four months after date, wore signed 
by R. Some days afterwards It w’as 
discovered the receipt bore no date, 
whereupon pltfs.’ bookkeeper filled in 
Feb. 26, 1874, the day on which the 
receipt & note were received by 
pltfs. Pltfs. discounted the note 
with their bankers, & at maturity 
obtained a renewal & returned it to R. 
The first instalment ivas paid, & 
renewals in whole or in part were 

f lven until Sept. 1875, In May, 1876, 
t. transferred the organ to (1. & B. 
as security for a debt. Ho represented 
that he had paid the purchase-money, 
& produced as evidence the note of 
Fob. 17, 1874, which had been returned 
to him on its renewal, & they acted 
upon this misstatement. Tho note 
bore marks of having been discounted, 
but there was nothing to connect it 
ivlth the organ. While the organ 
was In the possession of B., It was seized 
by pltfs.’ agent & removed to the 
express office, from which it was taken 
by G., the other deft., under B.’s 
direction, & carried back to the house 
in which they both lived. Subse- 
quently B. sold the Instrument to G. : — 
Held : pltfs. were not estopped, for 
there was no representation by pltfs., 
& no neglect of any duty owing to 
defts. ; & the discounting of the note 
was not a waiver of pltfs.’ right of 
property.— Mason v. Bickle (1878), 
2 A. K. 291,— CAN. 

f. Assent to composition — Payable 
by instalments,] — Pltfs. being credi- 
tors of deft., an insolvent, assented 
to a composition & received their 


composition, payable in several Instal- 
ments on a claim filed in Sept. 1876, 
showing a balance of $2,036 after 
giving credit for a “ note endorsed by 
T. C.” After the time for payment of 
the compopition elapsed, pltfs. filed 
a second claim containing substantially 
the same debts, but omitting the credit 
of the note endorsed by T. C. The 
total amount of the debits in the second 
clulm was $2,831 from which pltfs. 
deducted the amount of tho first claim 
leaving a balance of $795 : — Held : In 
filing the first claim, on which the T. C. 
note was credited, & receiving a 
composition on the claim as thus filed, 
pltfs. had waived tho right to demand 
a composition on the sum that would 
have been due if they had not given 
credit for the T. C. note. — Anderson 
V. Sutherland (1882), 3 R. & G. 
356.— CAN. 

g. Sale of crude oil — Properly in 
oil not to pass until payment — Sale by 
purchaser to third party.] — Pltf. con- 
signed crude oil to A., who was a 
refiner, on tho express agreement that 
no property In the oil should pass 
until he made certain payments. 
Before making such payments, how- 
ever, A. sold the oil to deft., without 
tho knowledge of pltf. : — Held : 
although defts. were purchasers for 
value from A., in belief that he was 
tho owner & entitled to sell the oil 
in question, pltf., under his agreement 
with A., having retained tho property 
in the oil, & not having done anything 
to estop Idni from maintaining his 
right of ownership, was entitled to 
recover from tho purchasers the price 
of the oil. — Fourihtal v. McDonald 
(1883), 9 S. C. R. 12.— CAN. 

h. Assignment of patent — No re- 
cital of its validity.]-^, asslgnod an 
undivided Interest in a patent to B. 
with whom he entered into partnership. 
During the partnership B. retained tho 
interest so assigned, & upon a dis- 
solution re -assigned simply what he 
had received ivlthout giving any 
covenant & without asserting by 
recital or otherwise the validity of the 
patent : — Held : B. was not estopped 
from disputing tho validity of the 
patent. — Grip Printing & Publish- 
ing Co. OF Toronto v. Butterfield 
(1884), 11 A, R. 145; revad. 11 S. C. R. 
291.— CAN. 

k. Whether defendant es- 

topped — From objecting to validity of 
patent.] — Action to recover royalties 
alleged to be payable on thresbinff 
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mont was never registered. No inquiry was made 
as to the validity of the instrument before B. took 
the assignment. Before the bond fell due the 
CO. went into liquidation. On an application by 

B. ’s exors. to prove against the co. : — Held : the 
CO. had, by accepting notice of the assignment, 
precluded themselves from setting up against the 
assignee equities between them & the original 
obligor attaching to the instrument itself. — Re 
Hercules Insurance Co., Brunton’s Claim, 
(1874), L. R. 19 Eq. 302 ; 44 L. J. Ch. 450 ; 31 
L. T. 747 ; 23 W. R. 286. 

1562. Putting distringas on shares — No waiver of 
right to disclaim shares.] — By putting a distringas 
on shares a legatee does not accei)t the shares so 
that he cannot afterwards disclaim. — H obbs v. 
Wayet (1887), 36 Ch. D. 256 ; 66 L. J. Ch. 819 ; 
57 L. T. 225 ; 36 W. R. 72. 

Annotations: — Mentd. Wolinorshansen v. Qulliok, [1893] 2 
Ch. 514; St. Thomaa’s Hospital v. Itichardson, [1910] 
1 K. B. 271. 

1553. Taking security — Waiver of lien for costs.] 

— If a soil’, takes from his client such a security 
as this solr. took, the prinid fade inference is 
that he waives his lien (Lord Esher, M.R.). — 
Bissill V. Bradford & District Tramway 
Co., Ltd. (1893), 9 T. L. R. 337 ; 37 Sol. Jo. 343, 

C. A. 

Annotation : — Refd. Rc Morris, [1908] 1 K. B. 473. 


1554. Negotiations for settlement of claim — 
“ Without prejudice ** — No waiver of right to rely 
on Public Authorities* Protection Act, 1893 (c. 61), 

s. 1 (a).] — Pltf. was injured by the negligence of 
defts.’ servants when driving a motor fire-engine 
in the course of their duty. A correspondence, 
written “ without prejudice,” passed between the 
solrs. for the parties which contained suggestions 
for a settlement, the sum which pltf. would be 
willing to accept, & requests for particulars, <fc 
more than six months after the act complained of 
pltf. brought an action to recover damages for 
the injuries sustained. Defts. pleaded that the 
action not having been brought within six months, 
as required by above sub-sect., would not lie. 
Pltf. alleged that defts. had waived their rights 
under the Act or were estopped from relying on 
the Act. The Act was not mentioned in the 
correspondence. The jury at the trial found that 
defts. so conducted themselves as to lead jdtf. to 
believe that they were prepared to entertain the 
payment of reasonable compensation on the 
particulars being furnished & in that way led pltf. 
or her solr. to postpone the issue of the writ : — 
Held : defts. were not estopped frorn setting up 
the Act. — IlKWLET'r v. London County Council 
(1908), 72 J. P. 136 ; 24 T. L. R. 331. 

1555. Contract treated as subsisting — After time 
for performance expired.] — By a contract coming 


maeWnes manufactiirod by deft., under 
an indenture made between pltf. B. & 
deft., whereby pltf. B. sold & trans- 
ferred to deft, the right to manufacture 
& use a certain invention known as 
“ Beam’s Thresher ” ; & in considera- 
tion thereof deft, agreed to pay a 
named royalty on ail machines manu- 
factured “ upon or after ” the principle 
of the invention, Pltf. B. subsequently 
assigned to his oo-pltf. F. one-half share 
or interest in the invention, & also 
one-half of the moneys then, & to grow, 
duo imder the indenture. Pltfs.’ 
patent was for a combination, part 
only of which was used by deft. The 
machines in question wore man;i- 
facturod after the assignment to F. 
Deft, objeoted that the patent was 
invalid on the ground of want of 
novelty in the Invention, & that it 
was not the subject of a patent ; 
& also that the maohiiio was not 
manufactured on the principle of 
pltfs.’ patent. Parol evidence was 
admitted, subject to objection, that 
pltf. B. agreed to prevent any in- 
fringement of the patent, &, if ho 
failed to do so, he should not be 
entitled to any royalties. The agree- 
ment ooutalned no such stipulation : — 
Held : deft., having used pltfs.’ 

invention, could not raise the objection 
to tho validity of the patent. — Beam 
r.MERNEK (1887), 14 O. 11.412.— CAN. 

1. Whether Crown estopped by re- 
ceipt of dividend — lnsolven,cy of hank.] 
— The bank of P. F. Island became 
insolvent, & a winding-up order was 
made. The bank was indebted to 
the Crown in 593,494.20 public moneys 
of Canada on deposit to the credit of 
the Ilecoiver-General. Tho first claim 
tiiod at the request of rosp., liquidator 
of the bank, did not specially notify 
the liquidator that the Crown would 
insist upon the privilege of being paid 
in full. Two dividends of 15 per cent, 
each wore afterwards paid, & on 
li'ob. 28, 1884, there was a balance due 
of 165,426.95, & reap, was notified 
that the Crown intended to insist 
upon the prerogative right to bo paid 
in full. At this time there was on 
hand a sum sufficient to pay the claim 
in full : — Held : tho Crown had not 
waived Its right to be preferred in this 
case by the form in which the claim 
was made, & by the acceptance of two 
dividends. — It. v. Bank op Nova 
Scotia (1885), 11 S. C. It. 1.— CAN. 


m. Payment of taxes under protest 
-Whether estopped from proceeAiny — • 

To Juive assessnient quashed.] — The 
chamberlain may summarily issue 
execution for Uixcs m)t paid within 
a certain time after notice, & to avoid 
execution a bank paid tho taxes under 
I)roteHt : — Held : such jiayment did 
not preclude them from afterwards 
taking proceedings to have the assess- 
ment quashed. — Kx p. Lewin (1885), 
11 S. C. It. 484.~CAN, 

n. AHcnaiion of land devised — Par- 
tition of jjroceeifw.] — By will dated 
Fob. 11, 1833, testator devised, to 
M. his daughter by an Indian woman & 
to K. He M., his daughtei-s i>y another 
woman, a defined portion of two 
seigniories & tho balance of property 
to his sons W. & F. A short time 
after making this will testator, who 
was heavily in debt, received an un- 
expooted offer of .€15,000 for the 
seigniories, & sold at once, paid his 
most i)re8slng debts, amounting to 
€5,400, & invested tho balancjo in 
loans on i*oal estate. At his death, his 
estate appearing to be vacant as 
rtigards the €9,600, a curator was 
appointed. On Sept. 27, 1839, tho 
jiartles ontitlod under the will pro- 
ceeded to divide & apportion their 
legacies, basing their calculations 
upon tho approximate area of tho 
seigniories devised, & leceivod tho 
collected part of tho sums allr)tted 
to oacli by tho partition. 1 n an action 
brought by W., residuary 
against the curator, the ct. 
tho curator to account, which ho did, 
deposited 550,000, & other securities. 
On a report of distribution F. filed 
an opposition claiming his share under 
the will. Applt. contested, on tho 
grounds that tho legacies were 
revoked & that in his capacity of 
universal legatee of his mother, the 
legitimate child, ho alleged, of testator 
& the Indian woman who was commune 
cn biens with testator, ho was ontitled 
to one -half of tho prooeods of the 
€9,609 ; & that in the event of his 
claim to legitimacy & revocation of the 
legacy being rejected, as by tho will 
tho daughters were exempt fiom the 
payment of the debts, ho should, 
as representing one of the daughters, 
bo entitled to her proportion of 
€15,000, tho net prooeods of the sale : — 
Held : as applt. did not at tho death 
of his mother, repudiate tho partage to 


legatee, 

ordorod 


which she was a party, but ratified it 
& acted under it, ho was estopped from 
claiming juoro than what was allotted 
to his mother. — Jones v. Fraser 
(1886), 13 S. C. K. 312.— CAN. 

o. Sale of goods — Acceptance of 
part.] — Idtfs. agieed to deliver to 
defts. a quantity of Staflordshlro 
Crown Bar iron of tho T. K. brand. 
A part of the iron was delivered to 
defts., of which a considerable quantity 
was unbraudod ; defts., however, did 
not tiuat tho absence of the brand as 
creating a difficulty in the way of their 
accepting tho iroti, but proceeded to 
test it, &, finding it imsatlsfactory, 
declined to i-oceivo any more, or to 
pay for tho whole or part. This 
action was then brought for the con- 
tract price of tho whole. Tho jury 
found that the Iron was merchantable, 
but not equal in quality to tho standard 
T. K. Crown brand : — Held : defts., 
having used in tho manufacture of 
their machines, after tho doubtful 
quality of the iron had been brought 
to their notice, & witliout the consent 
of i)ltfs., a conslderablo quantity of 
what had boon delivered to them as 
part of an entire contract, had pre- 
cluded themselves from objecting to 
the remainder of that which came into 
their possession. — Bertram v. Massey 
Manufacturinu Co. (1888), 15 O. 11. 
516. — CAN. 

p. Warrant to confess judgmeni — 
Obtained by false representations — 
Election to treat judgment isbindiim .] — 
.Smith v. Niciiol (1891), 23 N. S. R. 
382.— CAN. 

q. Action to quash bye-law — 
Notice of abandonment.] — Appets. for 
an order quashing the bye-law had, 
before moving, appeared on a notice 
given by them to name an arbitrator, 
before a judgo, who raised the ob- 
jection to the bye-iaw upon which 
they afterwards moved, whereupon 
tlioy gave notice of abandonment : — 
Held : they wore not estopped, but 
that they should have no costs. — 
Re Davis & Toronto City (1891), 21 
O. R. 243.— CAN. 

r. Licence to sell lands — Judy 
ment creditors receiving payment-— Oui 
of proceeds of sale — Election to treat 
licence valid.] — An extrix. obtained 
from the Probate Ct. a licence to sell 
real estate of a deceased testator for 
tho payment of his debts. Judgment 
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Sect, 3 . — By representation: Svb’Sect, 3, I, (b) ii, 
<& Hi.] 

within Sale of Goods Act, 1893 (c. 71 ), s. 4, & duly 
made in writing, pltf. agreed to sell to deft. 
1 1 ,000 lbs. of cotton yarn, delivery to begin in 
Hept. 1918, & to be at the rate of 1,100 lbs. per 
week, failure to deliver within the stipulated time 
to render the contract liable to cancellation by 
deft., & incomplete deliveries not to be taken 
into account. Delivery should have been com- 
pleted by Nov. 15, 1918. Pltf. delivered no yarn 
till Oct. 26, 1918, when he delivered 550 lbs., & 
thereafter on various dates, from the end of Nov. 
1918, to the end of Feb. 1919, he delivered seven 
further quantities averaging tipward of 500 lbs. 
each. During all this period & the early part of 
Mar. 1919, deft, by his letters complained of the 
delay & asked for better deliveries, but thereby 
led pltf. to entertain the belief that the contract 
still subsisted, & to act upon that belief at expense 
to liimself. On Mar. 13, 1919, deft., having given 
no previous notice requiring delivery in any 
reasonable time, wrote to pltf. cancelling the 
order, & he thereupon refused to take any further 
quantity of the yarn. Pltf. brought an action 
against deft, for damages for refusing to take the 
remainder of the yarn : — Held : although time 


was of the essence of the contract with respect 
to delivery which should, primd facie, have been 
completed by Nov. 15, 1918, yet deft, by his 
letters, though written aifter that date, had waived 
his right to insist that the period for delivery 
terminated on that date, & was also thereby 
estopped from alleging that that period terminated 
on that date. — Hartley v. Hymans, [1920] 3 
K. B. 475 ; 90 L. J. K. B. 14; 124 L. T. 31 ; 30 
T. I.. P. 805 ; 25 Com. Cas. 365. 

Annotation: — ^Reld. Levey v. Goldberg, [1922] 1 K. B. G88. 

1556. Interest accepted at lower rate — Waiver of 
right to claim higher rate.] — By a bond & dis- 
position in security dated Nov. 9, 1910, a loan was 
effected on the security of a Scottish estate, the 
loan to be repaid on the following Wliitsunday 
with interest during non-payment at the rate of 
5 per cent, per annum, payable on Feb. 1, May 1, 
Aug. 1, & Nov. 1 in each year ; & by a minute of 
agreement of even date with the bond it was 
agreed that on tlie punctual payment of interest 
as thereafter modified the loan should not be 
called in for fourteen years, & that the 5 per cent, 
interest stipulated for in the bond should be 
modified to 4 per cent, so lon^ as the interest at 
lower rate was punctually paid. By a letter of 
Apr. 29, 1918, the lenders demanded payment 


creditors of tho dovisoos moved to 
sot aside tho licence, but failed on 
their motion, & again in appeal. Tho 
lands were sold under tho licence & tho 
oxtrix. paid part of tho price to tho 
judgment creditors, & they received 
the same knowing tho moneys to have 
boon proceeds of the sale of tho lands. 
Afterwards tho judgment creditors, 
still claiming the licence to bo null, 
issued execution against the lands, & 
the purchaser brought an action to 
have it dcclaied that tho judgment was 
not a charge thereon : — Held : tho 
judgment creditors, by receiving pay- 
ment out of tho proceeds of the sale, 
had elected to treat tho licence as 
having been regularly issued, & ivcro 
estopped from attacking its validity 
in answer to tho action. — C lakk r, 
PlllNNEY (1890), 25 S. C. II. 633.— CAN. 

s. Validity of lien — Acceptance of 
bond by respondent.] — Applt. under a 
contract in writing made by him with 
rosp., for unagreed price per thousand, 
cut upon the land of resp. a quantity 
of logs, & hauled them to a portable 
mill upon tho land, w'hero they wore 
manufactured into deals, planks, etc. 
The work was performed in part by 
applt. himself with his team, though 
there was no stipulation to that effect 
between tho parties, but chiefly by 
labom'ers & teams, by the terms of tho 
contract hired & paid by applt. A 
portion of the amount due to applt. 
under the • agreement being impaid, 
he caused an attachment to bo placed 
upon the above mentioned deals, 
plunks, etc., claiming a lien thereupon 
by virtue of Woodmen’s Lien Act. 
1894 : — Held : resp. by giving a bona 
in order to secure tho payment of tho 
amount claimed if the lien shoiild prove 
effectual, & thus obtaining a I’elcaso 
of tho deals, etc., attached, did not 
estop himself from disputing tho 
validity of tho lien. — Baxter v. 
Kennedy (1900), 35 N. B. B. 179.— 
CAN. 

, in building — Occupation of 

vutldiiiQ*] Action to recover lialanco 
of contx'^t price for erection of a 
dwellmg-house for deft. Objection 
was made to pltf.’s right to recover on 
accotmt of defect in W'ant of quarUu 
round in the kitchen & bath room, He 
want of coUar ties to tho rafters. 
Deft, had been in occujiation of the 
house for nearly two years without 
epeoifloally mentioning these defects 
to supply which would have cost only 


about $7, &, when examined for 
discovery before the trial, had not 
mentioned them. They were raised 
for tho first time at tho trial. Ho had, 
however, often complained about the 
work as a whole : — Held ; deft, 
waived tho requirements as to tho 
<iuartcr round & collar tics. — Davis 
V. O’Brien (1908), 8 W. L. II. 562 ; 
18 Man. L. It. 79.— CAN. 

a. Charge on land created by home- 
steader — Effect of charge.] — American 
Abell Co. v. McMillan (1909), 19 
Man. L. K. 97.— CAN. 

b. Statutory permission to erect poles 

dr wires — Electric light scheme — Ac- 
quiescence by municipality.] — By the 
statute incorporating a power co. 
w hich became amalgamated with defts., 
the CO, had power to lay all necossaiy 
works for the transmission & supply 
of electricity, including poles & wires, 
which might, with the consent of the 
council of any mimicipality affected, 
be erected in any of the streets or 
highways of the province, & an appeal 
was given to tho Lieutenant-Governor 
in Council in the event of a faihue to 
agree “ as to tho terms upon which tho 
CO. should be allowed to exorcise any 
of its franohisos or rights hereby 
conferred ” : The co. never did apply 
to pltfs. for permission to erect poles 
& wires for the purpose of distributing 
the curi’ont developed at their hydro- 
electric plant ; & pltfs. had never 

in terms consented to tho erection of 
poles & wires for that purpose : — Held : 
there was no evidence upon which an 
estoppel could bo based ; & defts. had 
no right to erect poles or wires upon 
tho city streets for the purpose of 
transmitting electric current developed 
outside the city for electric light or 
commercial tmwor. — ^Winnipeg City 
V. Winnipeg Electric Hy. Co. (1910), 
13 W. L. R, 21 ; 16 W..L. R. 62.— CAN. 

c. Dealing with shares after allot- 

ment — Conlribuiories.] — He Empire 
Accident & Surety Co., Faill’s 
Case (1913), 24 O. W. R. 807 ; 4 

O. W. N. 1411 ; 11 D. L. R. 847.— CAN. 

d. Damages for breach of contract 
— Delay in waterwork’s scheme,] — Mac- 
DOUGALL & Co. V. PENTICTON MUNI- 
CIPALITY (1914), 27 W. L. R. 713. 
— CAN. 

e. Party to formation of company 
—Whether estopped from denying right — 
To negotiate sale.] — Deft, being a party 
to tho formation of tho holding co. 


would bo estopped from questioning 
the regularity of its creation or organisa- 
tion, or its right to negotiate & make 
a proposed sale of the property. — 
International Mining Syndicate 

V. SrEWART (1914), 48 N. S. R. 172.— 
CAN. 

f . Lien on land — Form of waiver 
signed — No consideration.] — I^alerky v. 
Brow^n (1915), 31 W. L. R. 535,-— CAN. 

g. Committee-man bound by bye-law 
which he enforced.] — Pltf., who. was 
a committee-man of a co -operative 
society, had in such capacity given 
effect to a bye-law of the society deal- 
ing with tho withdrawal of membors 
& payment for their shares : — Held : 
ho was estopped from setting up, in 
an action to sot aside such bye-law, 
that it was irregular. — Merritt, etc.. 
Society, Ltd. v. Young (1910), 34 

W. L. R. 826 ; 10 W. W. R. 944.— CAN 

h. Payment of taxes by wife — Pro- 
perty assessed in husband’s name.]— 
A wife not legally separated from her 
husband who knows that property 
owned by her Is assessed in his name 
& who pays the taxes on that property 
is estopped from denying tho property 
was properly assessed. — Byrne v. 
Chatham Town (1917), 44 N. B. R. 
271 ; 33 D. L. R. 111.— CAN, 

k. Waiver of constitution of society 
— Jiy subordinate branch ,] — National 
Trust Co. v. Canadian Order of 
Foresters (No. 2), [1923] 4 D. L. R. 
978 ; 3 W. W. R. 1344.— CAN. 

l. Payment of tax under protest — 
Prior payment without protest.] — Tho 
levy of a tax in each year gives a now 
& distinct cause of action, & the pay- 
ment of the tax without protest for 
one year does not bar a suit to recover 
a sum paid in a subsequent year under 
protest on account of a tax which was 
not legally chargeable for that year. — 
Pitambkr-Das V. Jambusar Town 
Municipalitt (1892), I. L. R. 17 
Bora. 610.— IND. 

m. Action to set aside sale — Com- 
promise not to contest validity of 
sale.] — In a proceeding to set osiuo a 
sale on tho ground of irn^rularlty & 
fraud, tho Judgment debtor put in a 
compromise petition to wnich tho 
decree-holder consented. & it was agreed 
that the judgment debtor should have 
time up to a certain date to pay up 
the full decretal amount. Sc that then 
tho sale should be set aside, but that, 
if he failed, tho sale should stand good. 



391 


Paet VI. — ^Estoppel in Pais. 


of the instalments of interest due on Feb. 1 & 
i l» 1918, respectively, & stated that unless the 
interest were in future regularly & punctually 
paid mterest at the rate stipulated for in the bond 
would be exacted. On May 13, payment of 
mterest for the two quarters at the lower rate 
was made & was accepted without demur. On 
Aug. 7 , the borrower sent a cheque for the interest 
due on Aug. 1, but it was returned as being neither 
timeous nor sufficient : — Held : the lenders were 
not estopped by their conduct from insisting on 
wieir strict rights under the bond. — Maclaine v. 
Gatoy, [1921] 1 A. 0. 376 ; 90 L. J. P. C. 73 ; 124 
L. T. 385 ; 37 T. L. R. 139 ; 26 Coin. Oas. 148, 
R. L. 

1557. Taking possession of premises under clause 
in policy — Waiver of previous non-compliance with 
terms.] — Resp. insured goods in his business 
premises against fire under a policy issued by 
applt. CO. The policy contained a condition that 
the assured was to give notice of any loss or damage 
under the policy forthwith, & within a specified 
time was to deliver detailed particulars ; failure 
to observe this condition was to preclude the 
assured from recovering. There was a further 
condition, under the head “ salvage,” by which the 
CO., so long as a claim was not adjusted, without 
incurring any further liability, might take posses- 
sion of the premises & of any goods thereon at the 
date of the fire, with power to sell the goods. A 
fire having occurred resp. gave notice of it forth- 
with. Before the expiration of the time specified 
for the delivery of the particulars, applt. co. took 
possession under the condition above referred to ; 
they remained in possession for four months, but 
did not sell any of the goods. Particulars were 
delivered by resp. but after the specified period. 
In an action upon the policy : — Held : applt. co. 
was precluded from relying upon the failure to 
deliver the particulars within the time specified. — 
Yorkshire Insurance Oo. v, Oraine, [1922] 2 
A. (J. 541 ; 91 L. J. P. C. 220 ; 128 L. T. 77 ; 38 
T. L. R. 845 ; 60 Sol. Jo. 708, P. C. 

iii. By Omissions, 

1558. General rule.] — A party who knows that 
an irregularity has been committed must act with 
due diligence in applying to set aside the irregular 


proceeding or else he must be taken to have 
waived it (Ooltman, J.). — ^Bate v. Laurence 
( 1844), 2 Dow. & L. 83 ; 7 Man. G. 405 ; 8 
Scott, N. R. 122 ; 13 L. J. 0. P. 147 ; 3 L. T. O. S. 
103 ; 8 Jur. 759 ; 135 E. R. 169. 

Annotation : — Mentd. Alcock v. Sutcliffe (1847), 16 L. J. Q. B. 
129. 

1559. .] — Where a wrongful act has been 

completed without the knowledge or assent of the 
party injured, his right of action is not ordinarily 
barred by mere submission to the injury, or even 
by a voluntary promise not to seek redress ; some 
conduct amounting to release or accord & satis- 
faction must be shown ; although, on account of 
laches, relief may be refused under special circum- 
stances. 

Pltf., in the year 1868, consigned a ship to G. & 
Co. in China for sale, fixing a minimum price of 
$90,000, & requiring cash payment. G. & Co. 
employed deft, in Japan to sell the ship, with the 
same instructions. This was done with the know- 
ledge & consent of pltf. Deft., having vainly 
attempted to sell the ship on the terms mentioned, 
took her himself for $90,000, & about the same 
time resold her to a Japanese prince for $160,000, 
payable as to $75,000 in cash, & the rest on credit. 
Pltf. was not informed that deft, had purchased 
the vessel himself, or that he had resold it, till 
June, 1869, after the transaction was completed. 
Deft, paid $90,000 to G. & Co., who remitted it 
to pltf., & eventually obtained the whole amount 
of $160,000 from the Japanese i)rince. In 1873 
pltf. tiled a bill in Chancery to compel deft, to 
account for the profit made by him in the resale 
of the ship : — Held : there had been no such ac- 
uiescence or laches on the part of pltf. as to 
isentitle him to relief. — De Bussciie v. Alt 
(1878), 8 Ch. D. 280 ; 47 L. J. Cli. 381 ; 38 L. T. 
370 ; 3 Aijp. M. L. C. 584, L. JJ. 

A nnotations : — Reid. He PoppercU, Popperell v. CLambcrlain 
(1879), 27 W. R. 410; Blako v. Galo (1885), 31 Ch. D. 
i96 ; Allcard v. Skinner (1887), 3(5 Ch. D. 145 ; North- 
umberland V. Bowman (1887), 56 L, T. 773 ; Jones 
(Holloway) t?. Woodhouse, [1923] 2 K. B. 117. Mentd. 
Tho Fanny, Tbo Mathilda (1883), 48 L. T. 771 : Meyerstoin 
V. Eastern Agency Co. (1885), I T. L. R. 595 ; Powell & 
Thomas v. Joims, [1905] 1 K. B. 11 ; Harris v. Fiat 
Motors (1906), 22 T. L. R. 556 ; Re Joicoy, Joicjoy r. 
Elliot. [1915J 2 Ch. 115 ; Keeu Moar, [1920] 2 Ch. 574 ; 
Proger v. Blatspiel, Stamp & Heaoock, [1924] 1 K. B. 
566. 


On the day fixed for x^iyuient the 
judgment debtor paid a portion of the 
money, & obtained further time from 
the ct. to pay tho balance. On the 
Judgment debtor’s tendering tho balance 
on tho day fixed by the ct. for payment, 
the decree-holder refused to accept tho 
money. The ct. tried tho case on the 
merits, & set aside the sole ; — Held : 
the judgment debtor was bound by the 
agreement & that he was estopped from 
contesting the legality of the sale. — 
Uttam Chandra Krithy v. Khetra 
Nath Chattopadhya (1901), I. L. R. 
29 Calc. 677.— IND. 

n. Right to transfer shares re- 
stricted — By Act of Parliament — 
Whether right can be waived.] — The 
rostriotlou la Bank of New Zealand 
Share Guarantee Act, 1894, s. 4, 
providing “ that every transfer of 
shares, after being approved by the 
directors, shall not bo valid until 
authorised In writing by tho President, ” 
cannot bo waived, nor can a party bo 
estopped from denying that the pro- 
vision has been complied with, it 
being for tho protection of tho public 
in respect of tho State guarantee 
conferred by tho statute. Shortly 
after tho passing of the above statute 
certain Bank of New Zealand shares 
wore transferred to rosps. who im- 
mediately transferred them to other 
persons. Both transfers were pre- 


sented together to tho bank for 
registration on July 13, 1894. The 
bank officials purported to accept & 
register the transfer to resps., but to 
reject the transfer from them. N either 
transfer was approved by tho directors 
or authorised in writing by the 
President, tho then directors & 
President being in London. On 
Sept. 6, 1 894, rosps. received new scrip in 
their names & gave a receipt therefor. 
In Nov. 1894, the bank made a call, 
which It now sued for. Rosps., as 
one defence, denied that they wore 
shareholders when the call was made : 
— Held : oven if the requirements of 
the statute could be waived, there was 
no waiver, & no facts existed which 
would estop resps. from setting up 
the provisions of sect. 4 . — Bank of 
New Zealand v. Loqan (1900), 18 
N. Z, L. R. 641.— N.Z. 

o. Lodging of yroof of debt in- 
formally — In bankruptcy proceedings 
— Withdrawal of proof.] — Land was 
held by rcsp.’s wife in her own name, 
but she was a trustee of tho land for 
resp. Resp. procured materials for 
the purpose of building ou this laud 
from applts., who claimed a lion on 
the land under Contractors’ & Work- 
men’s Lieu Act, 1892. Resp. was 
subsoquoutly adjudicated u bkpt., & 
at tho first meeting of his creditors 
ouo of the applts. attended, &: put in 


an informal proof of the debt due by 
resp. to applts. The proof of debt 
was afterwards withdrawn by applts., 
& they decided to rely on their lien. 
In proceedings by them to ouforoo the 
lion : — Held : the lodging of the proof 
of debt did not estop applts. from 
enforcing tbo lion. — B onthornk v. 
Maude (1906), 26 N. Z. L. R, 317.— 
N.Z. 

p. Discharge of debt — Lex lod con- 
tractus — Execution — Rights of foreign 
trustee.] — M., being resident in T. 
pledged shares to C. in security of a 
debt incurred there, & afterwards 
his estate was sequestrated as insolvent 
by the High ct, of tho T. C. neither 
proved his debt nor realised his seourlty. 
M., without first obtaining his re- 
habilitation, came to reside in Cape 
Colony : — Held : the retention of the 
shares by C. did not amoimt to a 
waiver of his right to sue for tho amoimt 
of tho debt.--^APE of Good Hope 
Bank v. Melle (1892), 10 S. C. 280. — 
S. AF. 

PART VI. SECT. 3, SUB-SECT. 3. — 
I. (b) iU. 

q. No objection taken — 2'o irre- 
gular valuation.] — T, the owner of an 
original Crown grant in the muni- 
cipality of G. had erected a shop on 
one ooruer of tho land, but did not 
erect any division fence botwoeu the 
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1560. No objection taken — To secret marriage 
of infant — Infant entitled to portion on marriage 
with parent’s consent.] — Farmer v. Compton 
(1625), 1 Rep. Ch. 1 ; 21 E. R. 490. 

AnMtatiovs :■ — Befd. Daley r. Desbouvorio (1738), 2 Atk. 

261 ; Hervoy v. Aston (1738), West temp. Hard. S.'iO ; 

Dashwood v. Bulkcloy (1804), 10 Ves. 230 ; Jte Brown, 

Inprall v. Brown (1904), 1 Ch. 120. 

1561. To form of account.] — A. & B. &. Co., 

country bankei’S, had a cash account with C. & Co., 
lx)ndon bankers, who were in the habit of trans- 
mitting to the former monthly statements of 
mutual debits & credits. A. died, leaving a large 
balance due from himself & p^tners to C. & Co., 
who, for two months afterwards, made no altera- 
tion in then own books as to the mode of keeping 
the account, but continued it as before. In the 
interval, money was transmitted to C. & Co., 
from the country bank, sufficient to pay off the 
balance due from the firm at the time of A.’s 
death. During the two months no accounts 
were transmitted to the country bank, but at the 
end of that time, two separate accounts were sent, 
one called the old account, made up to the death 
of A., without giving credit for the money received 
since his death, in liquidation of the balance at 
that time due from the firm ; & the other caUed 
the new, comprising the two months, giving credit 
for the sums received during that period. In an | 
action by 0. & Co., on a joint & several indemnity- 
bond, given by A. & B. against the heirs of A. for 
the balance due at his death ; — Held : C. & Co., 
by continuing their o™ private account against 
A. & B. for two months after the death of A. as 
theretofore, w^ere not estopped from suing his hen’s. 
—SiMsoN V. Ingham (1823), 2 B. & C. 05 ; 3 Dow. 


& Ry. K. B. 249 ; 1 L. J. O. S, K. B. 234 ; 107 
E. R. 307. 

A nnotations : — Refd. Humo r. BoUand (1826), Ry. & M. 
371 ; Field r. Carr (1828), 6 Bing. 13 ; Friend r. Young, 
[1897] 2 Ch. 421 ; London & Westminster Bank v. 
Button (1907), 51 Sol. Jo. 466. Mentd. Simson v. Cooko 
(1824), 1 Bing. 452 ; Pemberton v. Oakes (182Dt 4 Russ. 
154 ; Smith v. Wiglcy (1833), 3 Moo. & 8. 174 ; Chltty r. 
Naish (1834), 2 Dowl. 511 ; Mills v. Fowkes (1839), 2 
Am. 62 ; Bank of ScoUand r. Christie (1841), 8 Cl. & Fin. 
214 ; Nash v. Hodgson ^855), 6 Do G. M. & G. 474 ; 
Boll V. Buckley (1856), 11 FIxoh. 631 ; Siebel v. Spring- 
field (1863), 3 Now Rop. 36 ; Aborystwith & Welsh Coast 
Ry. V. Piorcy (1864), 2 Hem. & M. 713 ; City Discount 
Co. V. McLean (1874), L. R. 9 C. P. 692 ; Hooper v. Keay 
(1875), 1 Q. B. D. 178; Prinee v. Oriental Bank Corpn. 
(1878), 3 App. Cas. 325 ; Brown, Janson v. Cama & 8al- 
berg (1890), 6 T. L. R. 250; Smith v. Betty, [1903] 2 
K. B. 317 ; Seymour v. Pickett, [1905] 1 K. B. 715 ; 
Doeley v. Lloyds Bank, [1912] A. C. 756. 

1562. To mode of loading cargo.] — Where 

the cause of complaint, in an aefton on a charter- 
party by the freighters against the owner of a 
vessel, was, that a full cargo was not taken in, in 
consequence of arrangements in the stowage 
varying from those contemplated by the charter- 
party : — Held : pltfs. were not entitled to recover, 
as it appeared that one of them & the broker, who 
managed the business, were jjresent from time to 
time during the loading cognisant of the arrange- 
ments, but did not make any objection. — HoviLL 
V. Stephenson (1830), 4 C. & P. 409, C. P. 

1563. To Jurisdiction of board.] — The ct. 

of directors of the East India Co. sent to the 
board of control for their approval a draft of a 
dispatch headed “ I’olitical Department ” which 
that board altered & returned to them to be trans- 
mitted to India pursuant to 33 Geo. 2, c. 52, s. 12. 
The directors objected to the alterations but not 
to the jurisdiction of the comrs. to make them ; & 
the alterations being insisted on by the board, the 
directors afterwards rescinded the resolution on 


workshop & the rest of the land. 
The G. council rated T. in respect of 
tt portion of the grant as being un- 
improved land. T. made an objection 
to the assessment by letter to the 
Council but did not appeal in accord- 
ance with Municipal Corpn. Act : — 
Held : although the valuation was 
irregular yet as deft, had not availed 
himself of the right of appeal given 
by the statute under which the rate 
was imposed, it was not open to him 
to raise such defence on an action for 
the rccoverj' of the rate, — Guildford 
Municipal Council V. Traylen (1908), 
10 W. A. L. R. 87.— AUS. 

, t)reach of condition.] 
Conditions in a policy for avoiding tho 
same have, in case of a breach, the 
effect of avoiding the policy, not 
ipso facto, but if the insurance co. so 
elect. Wlierc broaches of such con- 
<litions had occurred before loss, & 
the co., after being notified of such 
broaches, took no notice thereof, but 
called for the proofs of loss which 
were reqiilrcd on the footing of the 
policy being a subsisting instrument, 
tic these were furnished '.—Held : the 
CO. had precluded thein.selves from 
afterwards setting up the forfeiture.— 
Canada Landed Credit Co. v. 
Canada Farmers* Mutual Stock 
Insurance Co. (1870), 17 Gr. 418.— 


CO., & in uthet 
IT notice to defend 

He afterwards assigned the gooc 

thflf assignment proA 

AT ^ ,/r!* transfer ail pollcii 

M. I he pohey provided that all < 

i^i^anoes should be notified in wri 
otherwise the insured should tak 

IT' policy. The insui 

agent, with knowledge of tho as 
ment & the other insurances, rect 
a p^remlum from M.. & agreed to 
film insured. M., after tho 


assigned all his interests to trustees for 
his creditors : — Held : M. was insured, 
& the co. was estopped from insisting 
on tho absence of a notice in w'riting 
of other insurances. — M urchie r. 
Victoria Insurance Co. (1885), 4 
N. Z. L. R. 114,— N.Z. 

t* To proofs of loss.] — Held: 

the fact of tho co., after receiving 
tho insured’s proofs of loss, remain- 
ing silent for some months & until 
action brought, was no waiver of right 
to receive proper proofs. — Mason v. 
Andes Insurance Co. (1873), 23 
C, r, 37.— CAN. 


a* .] — The proofs of loss 

did not comply with the conditions 
of the policy sued on, but they were 
in accordance with printed forms 
furnished to pltf. by dofts,’ agent. 
The CO, received them on Aug. 6, & 
ou Nov. 1 1 informed pltf. that they 
had placed the matter in tlxo hands 
of the Insurance Co. for adjustment 
“ saving their rights at law ” ; but 
they took no objection to the sufficiency 
of the proofs until tho trial : — Held : in 
the circumstances they wore estopped 
from taking advantage of tho defect. — 
Shannon v. Hastinos Mutual Insur- 
ance Co. (1876), 26 C. P. 380 ; 2 

A. li. 81.— CAN. 


b. .] — Where insurers 

repudiate liability on a policy they 
cannot object that proofs of loss have 
not been furnished. — M orrow v. 
Lancashire Insurance Co. (1899), 
26 A. R. 173 ; affd. 2 8. C. R. 294.— CAN. 


o. 2'o arbitration on claim — 

After execution of composition deed.]— 
After tho assignment & execution of 
the deed of composition & discharge, 
deft., the insolvent, permitted an 
arbitration on pltf.'s claim to be pro- 
ceeded with, personally attending tho 
arbitration, & not setting up the deed 
as a bar : — Held : this would preclude 
deft, from afterwards setting up such 


deed as a ground for setting aside a 
fi. fa. against his issued on the award. — 
PiDOEON V, Martin (1875), 25 C. P. 
233.— CAN. 

d. improper stamp.] — 

The note upon which this emtion 
was brought had not been properly 
stamped, & it was urged that it could 
not be a payment or satisfaction of 
one of which it was intended to bo a 
renewal : — Held : pltf. being aware of 
the objection to the unstamped note, 
& roooiving It in lieu of the paper 
which ho held, could not urge this 
as an objection, he having declared 
upon it as a promissory note. — 
Baillie r. Dickson (1882), 7 A. R. 
759.— CAN. 

e. To sale under provision in 

chattel mortoage.] — Tho tenant having 
given a chattel mtgo. of a building, 
the liullding was aliout to bo sold at 
public auction, during tho term, under 
a provision in tho mtge. The land- 
lord, hearing of it, wont to the place 
advertised, whore he was informed that 
the wife of the tenant was going to buy 
in the building at the auction. Satis- 
fied wdth this he went away before the 
sale, making no objection to it &c 
taking no steps to warn bidders of 
any claim that the building had become 
part of the freehold, & had passed to 
nitn as such ; but, ou the contrary , 
giving the haillfi' conducting the sale 
a distress warrant, under which tho 
landlord was to be paid a portion of the 
proceeds of the sale : — Held : as 
against a purchaser ignorant of tho 
landlord’s rights, the landlord was 
estopped from claliniug the building 
as a part of the freehold, & from 
asserting any right to restrain the 
removal during tho term. — G ray v. 
Maolennan (1886), 3 Man. L. R. 
337.— CAN. 

f. To wrongful assessment .] — 

A ratepayer, being a Roman CatfioJio, 
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which the dispatch was founded & left it to the 
comrs. to originate the dispatch pursuant to 
sect. 15 of the statute. On motion for a mandamua 
to the directors to transmit the altered dispatch : — 
Held : the directors having admitted the Juris- 
diction of the board with respect to the dispatch 
& only contested the alterations were estopped 
from aftei’wards contending that the dispatch was 
not one over which the board had authority. — R. 
V. East India Co. (Directors) (1833), 4 B. & Ad. 
530 ; 1 Nev. & M. K. B. 335 ; 2 L. J. K. B. 78 ; 
110 E. R. 654. 

Annotation Mentd. Ex p. Napier (1852), 18 Q. B. 692. 

1664. To tender — Of shares.] — Jackson v, 

Jacob, No. 1485, ante. 

.] — SeCy furthevy Stock Ex- 
change. 

Of bank-note.] — Sec Bankers, Vol. 

III., p. 108, Nos. 430, 431. 

1565. That party rated not occupier or 

owner — Objection taken to validity of rate — No 
waiver of objection to validity of distress warrant.] — 
A. was rated to the sewers rate in respect of certain 
lands, of some of which he was neither the owner 
nor the occupier ; he travei*sed the presentment 
of the jury, under the Sewers Acts, “ that such 
lands were benefited by the works of the Comrs. 
of Sewers ” ; but did not object that he was not 


the occupier or the owner of part of the lands in 
respect of which he was rated. When sum- 
moned, also, before the comrs. for payment of the 
whole sum £132, at which he was rated, ho only 
objected to the validity of the rate, & thereupon 
the comrs. issued their warrant of distress to levy 
the £132 upon the goods of A. : — Held : A. was 
not estopped imder the above ciinumstances from 
objecting that the warrant was void. — Tucker v. 
Maitland (1854), 3 C. L. R. 345 ; 24 L. T. O. S. 
Ill ; 18 J. P. Jo. 757. 

1566. To notice requiring execution of 

works by frontagers.] — Bristol Corpn. v. Sin- 
NOTT, No. 1465, ante. 

1567. Delay.] — B., by his will, devised his free- 
hold estates to his wife M. for life, & subject 
thereto, he devised the same to M., & her heirs in 
trust to be divided to & among all his children 
wlxD should be living at the death of M., in such 
shares, etc., as M. should by will appoint. In Dec. 
1824, M. purchased of the children their rever- 
sionary interests in the estates at an undervalue. 
In June, 1827, M. died, having devised all her 
real estates to T. in fee, subject to a charge of 
£2,000 & other incumbrances. In 1838 H., who 
had married one of the daughters of testator & had 
joined in the conveyance to M., became insolvent ; 
& in Jan. 1842, the creditors’ assignee under the 


U appearing in the assessment roll as 
such & as a supporter of separate 
schools, who has not given the notice 
required by It. S. O. 1887, c. 227, s, 40, 
is not, nor are other ratepayers, 
estopped from claiming, in the following 
or future year, that he should not bo 
placed as a supporter of separate schools 
with reference to the assessment of 
such year, although he has not given 
notice of withdrawal mentioned in 
U. S. (). 1887, 0 . 227, s. 47.— ife 
UoMAN Catholic Skpaiiate Schools 
(1889), 18 O. It, OUti.— CAN. 


e* .]— -Where an assess- 

ment roll covering over half a luilliou 
dollai-s has been duly confirmed without 
objection on the part of a ratepayer 
that his property has boon too highly 
assessed by a comparatively trivial 
auiount, ho cannot be permitted 
afterwards to urge that objection before 
the ots. upon an application to have 
the assessment roll set aside. — Mon- 
treal Corpn. w Bi^ilanoeu (1889), 30 
S. C. It. 574.— CAN. 


h. To execution sale .] — A 

creditor who was a party to an action 
against the lessor in which the pro- 
perty was sold in execution subject 
to tlie lease & who did not oppose such 
sale cannot, afterwards, contest pay- 
ments of the amount of the policy 
on the ground of fraud. — L anoelier 
r. CiiAiiLEBOis (1903), 34 S. C. It, 1.— 
CAN. 

k. .] — Held : judgment 

debtor who might have raised ob- 
jections to a sale in execution of a 
decree against him, but who had 
refrained from doing so, & who might 
have appealed against the order for 
sale, had no right, after the sale had 
boon carried out, to prefer an objection 
that the property sold was not legally 
saleable. — Umed v . Jas Ram (1907), 
I. L. R. 29 All. 612.— IND. 

h 2’o defect in goods — Sold 

under warrantu .] — The puroha-ser of 
goods subject to a latent defect, sold 
with a warranty, is not estopped from 
claiming for breach of the warranty, 
when sued for the price, by having 
received the goods without objection 
made at the time. — Smith v. Archibald 
(1907), 2 E. L. R. 397 ; 41 N. S. R. 
211. — CAN. 


To improper seizure of 

Deft. M., the bailiff of other 
defts., was instructed to seize the 
goods in a certain hotel which wore 


liable to seizure under a chattel mtgo. 
made by J. to the other defts., default 
having been made. M. seized not only 
the goods of J. mortgaged by him, 
but also other goods in the hotel not 
included in the mtge. & belonging to 
pltf., who had become the partner of 
J.,& afterwards bought out J ’s interest 
in the hotel business. M. made out 
an inventory of the goods seized it 
posted it up in the hotel, & advertised 
a sale of the goods to tako place on 
.Tail. 21. On Jan. 20, defts. abandoned 
the seizure it restored all the goods 
to plLf. Pltf. brought this action for 
improper seizure, & injury to his credit 
it business : — Held : when the seizure 
was made pltf. was prostmt, he was 
shown the mtge. mado by J., & tho 
instructions to M,, & he did uot make 
known to M. that ho was seizing goods 
not covered by tho mtge., nor did 
ho make any claim to the goods not 
included in the mtge., & the goods wero 
of such a character that, unless they 
wore separated by pltf., it was dillleult, 
if not impossible, for M. to distinguish 
them ; it pltf. was estopped by his 
conduct from impeaching tho validity 
of the sale ; it defts. should have leave 
to ameud their defence by pleading 
tho estoppel. — Baron v. Drewky 
(1911), 16 W. L. R. 709 ; 4 Sosk. L. R. 
717.— CAN. 

n. To discharge of water on 

land — Whether waiver per sc.] — At tho 
trial of an action for wrongfully 
discharging water on to pltf.’s land 
from adjoining lands belonging to 
defts., it was admitted by pltf. that 
his predecessor in title knew of tho 
construction in 1875 of certain drainage 
works tending to bring water on to his 
land shortly after such works were 
executed, & did not object ; Sc that 
neither tho predecessor nor pltf., who 
became ontltlod in 1891, objected to 
tho works until 1893. Defts. contended 
that these admissions established the 
dofonoo of aoqulesconoe ; — Held : they 
wore not enough for that purpose, os 
tliero might have been circumstances 
that would have prevented such non- 
objection from amounting to acquios- 
conoo. — Smith v . Otaqo Presby- 
terian Church Board of Trustees 
(1896), 15 N. Z. L. R. 680.— N.Z. 

o. To purchase of annuity 

bond.] — A. executed a trust deed for 
behoof of his creditors, under which a 
clear annual sum of £000 was provided 
to him, & acceding creditors bound 


themselves not to raise action or 
diligence against A., or his estate ; 
be afterwards along with two co- 
obligants, granted bond for an annuity 
of £221, in consideration of a sum of 
£2,000 paid to one of those co-obligants, 
during whoso life the annuity was 
payable ; B. an acceding creditor of 
A. subsequently became trustee mider 
tho above trust deed, &, after some 
years, during which the annuity was 
fully paid up, he bought, on his own 
accomit, tho bond of annuity, paying 
for it the full original price of £2,000 ; 
A. was aware of this transaction, Sc 
made no objection to it at tho time ; 
after B.’s death, liis trustees Sc exers. 
raised action & diligence against A. 
for arrears of tho annuity : — Held ; a 
plea by A. to tho effect that B. as 
trustee aforesaid, could only acquire 
the bond of aunuity for behoof of 
A. & tho trust, Sc was barred by tho 
deed of accession from proceeding 
against A.’s person or estate, should 
bo repelled as iuapplicablo to tlio case. — 
Hamilton i\ Wright (1839), 1 Dunl. 
(Ut. of Soss.) 668.— SCOT. 

p. To accountant’s report .] — • 

Held : an objection to an accountant’s 
report, which was competent to have 
been stated before tho pronouncing 
of a decree by the ot., approving of the 
report generally, but was omitted, 
cannot afterwards be brought for- 
ward. — Robarts V. Cuthbert (1840), 
15 Fao. CoU. 1488.— SCOT. 

q. To validity of warranty.] 

— Bushby V. Guardian Assurance 
Co., Ltd. (1916), App. D. 488.— 

S. Af*. 

1667 i. Delay.] — In an action against 
tho indorsor of a note, it appeared 
that his name had boon written by tho 
maker, his nephew. Sc there was no 
evidence of express authority ; but 
it was proved that deft, had before 
Sc afterwards indorsed for his nephew 
on purchases by him from those 
pltfs., & that when payment of this 
note was demanded from him ho 
had asked for time, & had not denied 
his indorsement until some months 
afterwards, when the maker had ab- 
sconded. His excuse was that he kept 
no memorandum of his indorsements, 
& supposed it was right : — HelA : deft, 
had precluded himself by his conduct 
from disputing his liability. — Pratt 
V. Drake (1859), 7 U. C. R. i7.— CAN. 

1567 li. .] — Action for damages 
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J.] 

insolvency filed his bill against T., to set aside the 
transaction of Dec. 1824, on the gro un d of ita 
being a purchase by a trustee from her cestui que 
trust, while the influence was subsisting, of her 
reversionary interests at a gross undervalue : — 
Held : though the vendor would have had a right 
to rescind the transaction, if recent, yet the un- 
explained acquiescence of more than fifteen years, 
from the death of M. to the filing of the bill, 
amounted to a waiver of that rig& : & in the 
absence of fraud, etc., the poverty of the vendor 
during the whole of that per^d was no sufficient 
excuse for the delay. — Egberts v. Tunstall 
(1845), 4 Hare, 257 ; 14 L. J. Ch. 184 ; 4 L. T. 0. S. 
412 ; 9 Jur. 292 ; 67 E. B. 645. 

^nnHoto<i^.’~Con8d. .Harcourt v. White (1860), 28 Boav. 

A Insce., Brotherhood’s Case (18152), 

Smith V. Bakes (1855), 20 Beav. 

(1861). 30 Beav. 175; 
Agriculturist CatUe Ineoo., Spackman’s Case (1865), 34 
L. J. Ch. 323 ; Browne v. MoCUntock (1873), L. R. 6 rf. L. 
450 ; Carey v. Cuthbert (1873), 22 W. K. 249. 

1568. .] — In 1820 pltf., as next friend of his 

daughter, then an infant, instituted a suit, to 
which he was not a party, in which she claimed to 
be equitably entitled in fee to two-fourth parts of 
certain freeholds vested in trustees, he having 
been previously informed that there was a question 
whether he was not entitled to it as tenant by the 
curtesy. A decree for partition, whereby two- 
fourths of the estate was allotted to his daughter 
in severalty, was obtained in 1830 ; & it was also 
thereby declared that the daughter, on the death 
of her mother, became entitled to two-fourths of 
the estates in fee, & to the rents & profits thereof. 

In 1833, the father still acting os next friend for 
his daughter in the suit, obtained an order of the 
ct. approving of a deed of partition containing a 
conveyance by the trustees of two-fourths of the 
estate in* question to the daughter in fee, & 
declaring that tlie father, his exors., etc., should 
have the use of the same for ten years if the 
daugliter should so long live & remain an infant 
& unmarried, from & after the happening of 
either of those events to the daughter in fee ; & 
providing that the rents received by the father 
shouW be applied at the discretion of the father 
towards the maintenance of the daughter. This 
deed was acted upon until the daughter attained 
the ago of 21 in 1843 ; after which period, until 
her marriage without her father’s consent, in 1847 ; 
he accounted to her for the rents. The daughter 
& her husband subsequently brought an ejectment 
against the father, who thereupon, in 1852, filed a 
bill, afiegmg that he was entitled to the estate as 
rmnt by the curtesy ; & his title was not con- 
cluded by the suit commenced in 1826, to which 
he was not a party, inasmuch as it had been filed 


by him as next friend in ignorance of his own right 
to curtesy : — Held : he was not entitled as tenant 
by the curtesy, inasmuch as the proceedings he 
had taken, &hi8 conduct from the ^ing of the bill 
in 1820, were equivalent to a waiver, as against 
his daughter & her husband, of his right to cur- 
tesy ; & his representatives to his daughter were 
of such a character as that the marriage must be 
considered to have been contracted by her upon 
the faith of their correctness. — Stone v. Godfrey 
(1854), 6 De G. M. & G. 76 ; 2 Eq. Eep. 866 ; 23 
L. J. Ch. 769 ; 23 L. T. 0. S. 289 ; 18 Jur. 624 ; 
43 E. R. 798, L. JJ. 

Annotations: — Kefd. Bill v. Richards (1857), 2 H. & N. 311 ; 
Be Saxon Life Assco. Soo., Anchor Assco. Case, Era 
Assoe. Soc.’s Case, Jfe Era Assco. Soo., WlUiam’s Case, 
Anchor Assco. Case (1863), 32 L. J. Ch. 206. Mentd. 
Rogers v. Ingham (1876), 3 Ch. D. 351 ; Be Bowman, Be 
Lay, WhytoEoad r. Boulton (1889), 60 L. T. 888 ; Gas 
Light & Coke Co. v. Met. Ry. (1892), 9 T. L, R. 98 ; 
Allcard v. Walker, [1896] 2 Ch. 369 ; Carnell v. Harrison, 
11916] 1 Ch. 328 ; Be Musgrave, Maoholl v. Parry, [1916] 
2 Cb. 417 ; Burroughs v. 1 1 - — 

1669. .] — In 1838 a railway co. purchased 

land & covenanted with the vendor that it should 
bo for ever thereafter used & employed as & for 
a first-class station or place for the purpose of 
taking up & setting down passengers travelling 
along the railway: — Held: (1) the term “first- 
class “ related to the taking up & setting down 
passengers, & defts. must in this respect put the 
station on the same footing as the most favoured 
station on the line ; (2) it did not relate to build- 
ing & other accommodation of that nature, &, 
even assuming it to do so, the vendor must be 
taken, after the lapse of time, to have boon 
satisfied with the buildings provided. — Hood V} 
North Eastern Ry. Co. (1870), 5 Ch. App. 525 ; 
23 L. T. 206 ; 18 W. R. 473, L. C. & L. J. 

Annotation Generally, Mentd. Kounard v. Cory, [1922] 

2 Ch. 1. 

1670. .] — Where a suit is instituted for 

specific performance of a contract, & the defence 
set up is, that the contract was mode in con- 
sideration of certain promises which pltf. had not 
fulfilled, a delay to defeat that defence must bo 
such as amounts to an acquiescence in the non- 
fulfilment of the alleged promises. Where the 
subject of the contract was an agreement to take 
the lease of a house, & the proposed tenant went 
into possession at once, & occupied for two yeai*s, 
but, while continuing in occupation, from time to 
time called on the landlord to fulfil promises 
which the tenant alleged to have been the induce- 
ment for the contract & paid rent, but always 
paid it under protest : — Held : these circumstances 
did not amount to such acquiescence as to prevent 
the tenant from ultimately refusing to perform 
the contract, but that the payments were to be 
treated as merely made in respect of the actual 
use & occupation, & in no other character. — 
Lamare V. Dixon (1873), L. R. 6 11. L. 414 ; 43 


for nogligeuco 

lor some tlrao had boon 
Bimilar produco over defts.’ lini 

shipping hi] 

^^“t.anco did not Indl^te 
partic^ar way. Defts. without ad 
pltfe. sout this perishable pro( 
to S over their own lino Vai 
oonsiderablo delay : defts ^ 

of noth?, defence of v 

of notice of <laiuago.— V kknon Fi 

(1909); 12 wf L.M. 

an Sr nisi for 

order absolute, sold the laEd in 
to the kuowlodgo of the tnc 
who took no action till 1911 , who 
brought an action to redeem : /v 


tho nitgor. had abandoned bis rlgl 
& was not ontitlod to redeem. 
Willi A jus v. Sun Life Assurance C 


If allure to set mjj possessory 
title —In notice before trial. \ — A lino 
run without legal authority between 
lots 5 & 6 acquiesced In for years, was 
subsoquontly found to be orronoous, 
& a new lino was run according to 
law, which took away land from tho 
supposed lot 5, & addod to 0. Pltf. 
Hoi^ht to recover the land so taken, 
>vhlch was clearly a part of lot 6, 
claiming right by poBSession, though 
his grantor never protended to have 
any right thereto, & ho did not cla im 
by posaess^lon in his notloo /ieW ; 
pitl* not having sot up a poasesaory 


title In his notice, was debarrod from 
doing so at tho trial. — Smith v. 
Cluxton ( 1801 ), 10 C. F. 638 .~CAN. 

«. Money paid in mistake — No 
investigation demanded — No bar to 
recovery.] — Pltfs. were sureties for the 
payment of oortalu moneys due by tho 
bank of L. to doft. bank, for which 
(left, bank hold oollatoral security. 
Aoooptancos bold by defts. os oollatoral 
soourity for ono of the amounts wore 
I'oaliBed upon & appropriated to a 
dllToront iudebtednoas without pltfs. 
consent. Pltfs. in Ignorance of this 
fact, paid a balance demanded from 
thorn oy defts., & afterwards brought 
action to recover tho sam^o as paid under 
mistake of fact : — Held : pltfs. 
not ostoppod from recovering by 
reason of Choir not having demaadoa 
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L. J. Oh. 203 ; 22 W. R. 40, H. L. ; revsg. S. 0. 
sub nom. Dixon v. Lamare (1871), 19 W. R. 942, 

L. 0. 

Annotations: — Be!d. Jones v. Joseph (1918), 87 L. J. K. B. 

510 ; Abram S.S. Co. v. Westville Shipping Co., [1923] 

A. C. 773. Mentd. Hembrow v. Talbot (1892), 36 Sol. Jo. 

712. 

1571. .] — In 1880 certain property was de- 

mised by S. to M. for the term of 21 yeai*s from 
1876, & S. thereby covenanted withM. that if M., 
his exors., administrators, or assigns, should at 
any time during the teim be desirous of pur- 
chasing the freehold of the property at a certain 
price, & should give six months’ notice in writing 
of liis or their intention so to purchase the premises 
to S., his heirs or assigns, he or they would convey 
the freehold to M., his heirs & assigns upon pay- 
ment of such sum. The freehold of the property 
was shortly afterwards conveyed to deft., subject 
to the lease. The lease was assigned among other 
properties by M. to a co. in 1889. The co. went 
into liquidation in 1895. In that year its liquida- 
tor agreed to sell all its undertakings & assets to 
a new co., & later, by a trust deed, the old co. 
demised, & the new co. demised & confirmed to 
the trustees of a deed of trust the lease for the 
unexpired residue of the term except the last day 
thereof. On Dec. 14, 1896, the secretary of the 
new CO. wrote to deft.’s son on her behalf in 
reference to the purchase of the freehold, & the 
new CO. relied upon this letter as sufficient service 
of notice under the option to establish a contract 
as against deft. Deft., who was not aware, till 
the trial, of the circumstances under wliich the 
alleged notice had been given, contended that no 
valid notice had been given under the lease : — 
Held : that on the facts of the case deft, was 
estopped from raising the objection that the notice 
was not properly given. — Friaiiy, IIolroyd & 
Uealey’s BiiEWEfiiES, Ltd. V. Singleton, [1899] 

2 Oh. 261 ; 68 L. J. Ch. 622 ; 81 L. T. 101 ; 47 
W. R. 662 ; 15 T. L. R. 448 ; 43 Sol. Jo. 622, C. A. 
Annotations : — Mentd. Manchester Brewery Co. v. Coombs, 

[1901] 2 Ch. 608 ; Woodall v. aifton, [1905] 2 Ch. 257. 

J, Other Acts and Omissions. 

1572. Renunciation of administration with will 
annexed.] — A legatee, having renounced adminis- 
tration cum testamenlo annexo, is not barred thereby 
from contesting the validity of a will. — Gascoyne 
V. Chandler (1755), 2 Lee, 241 ; 161 E. R. 327. 

1573. Admission of receipt of money — Insurance 
premium.] — Although generally an underwriter 
having subscribed a policy, & thereby confessed 
the receipt of the i>remium, is estopped from after- 
wards claiming the premium against the assured, 
yet where, by the fraud of the assured the under- 
writer is induced to give credit for the premiums 
to the broker, & the broker to give credit to the 
assured, the underwriter is entitled to receive the 
premiums from the assured. — F oy v. Bell (1811), 

3 Taunt. 493 ; 128 E. R. 195. 

1574. Admission of Interest or title of third 
party — Promise to pay parties claiming lien.] — 


A. being possessed of an old vessel, sent her to B. s 
yai‘d to be repaired. B. agreed to find timber for 
the repair's, & materials were accordingly 
by B. & other persons to the amount of »20U. 
The vessel was repaired in B.’s yard with the above 
materials, but no work was done upon her by either 

B. or the other creditors. On the vessel being 
advertised for sale, B. & the other persons insisted 
that she should not be removed until they were 
paid. A.’s agent assented, & said they should be 
paid out of the purchase money, & signed an 
authority to the auctioneer to that effect. 

sale then proceeded, & the vessel was knocked 
down to C. for £300.* Immediately after the sale, 
B. & the other creditors applied to 0. for payment, 
& he promised that he would, on the followmg 
Thursday, bring the purchase money for the 
auctioneer to pay the creditors with. C. did not 
do so : — Held : the agreement for payment of the 
repairs out of the purchase money, of which 0. 
was cognisant, & had assented to, precluded him 
from maintaining trover until such payment was 
made. — Norris v. Williams (1833), 1 Cr. & M. 
842 ; 2 L. J. Ex. 257 ; 149 E. R. 639. 

j[575. Dog delivered up to enable third 

party to comply with judgment in trover.] — Deft, 
had brought two separate actions of trover for a 
dog at the same assizes against A. & B. ; in the 
action against A. he recovered a verdict for £50, 
to be reduced to Is. by tjoi^ent, on A. giving up 
the dog ; in the action against B., B. obtained a 
verdict. At the trial of these actions the dog was 
in the possession of B. A few days after the trials, 
B. gave the dog in question to A. for the purpose 
of delivering up to deft, with Is. damages. ^ A. 
accordingly gave up the dog, & at the same time 
B.’s attorney gave deft, notice that the dog be- 
longed to B. & demanded possession ; deft, 
refused. On trover afterwards brought by B. for 
the dog:— Held: B. had not estopped himself 
from recovering by enabling A. to give possession 
of the dog to deft. — Sandys v. Hodgson (1839), 
10 Ad. &> El. 472 ; 2 Per. & Dav. 435 ; 9 L. J. Q. B. 
31 ; 113 E. R. 179. , 

1570. Request by compounding debtor s 

solicitor to creditor to prove debt.] — A receiving 
order was rescinded upon a scheme of arrangement 
being agreed upon with the approval of the 
creditors. Under the scheme the trustee was 
alone authorised to admit proofs of debts probable 
in bkpey. A creditor tendered a proof for the 
balance of the judgment, signed against the 
debtor by default, for bets won by the creditor 
from the debtor. It was alleged that a previous 
arrangement, by which the creditor abstained 
from posting the debtor as a defaulter in respect 
of the unpaid balance, constituted a valuable 
consideration for the judgment. Further, that 
even if this were not so, the trustee was estopped 
by a letter from the debtor’s solrs. to the creditor 
requesting him to prove his debt & vote for the 
scheme : — Held .* the letter from the debtor’s 
solr. to the creditor did not operate as an estoppel 


an Investigation of tho state of accounts 
before making tho payment in question 
or by the fact that when called upon 
for payment they askod & received 
further time. — Black v. Bank of 
Nova Scotia (1889), 21 N. S. 11. 448, — 
CAN. 

t. Failure to repudiate liability.y ~ 
A. sold to B. a now engine & agivod to 
take from B. certain old engines at 
a hxed price. The old engines wore 
not dellvored in time, i.c. within a 
reasonable time, A. then demanded 
rent from B. for the old engines still 
in bis possession, & B. failed to re- 


pudiate the imputed liability : — Held : 
B, was not estopped from disputing 
his liability. — Vanoouver Machinery 
Depot v. Vancouver Timber & 
Trauinq Co. (1914), 29 W. L. R. 93 ; 
6 W. W. R. 1523 ; 18 D. L. R. 491.— 
CAN. 

PART VI. SECT. 3, SUB-SECT. 3.— J. 

a. Action of ejeHinent by possessor 
— jyjiethcr admission of possession by 
defendant — As bar to adion for trespass.] 
— In an action of tro^oss to land : — 
Held : pltf., having suffloient possession 
to maintain trespass, was not estopped 


by having brought ejectment, as 
being on admission of deft.’s possession. 
— Heck v. Knatp (1861), 20 U. C. R. 
360.— CAN. 

b. Sale of mortgaged property— 
Failure to declare mortgage.] — A mtgec. 
under a re^terod mtge. deed obtained 
a money-deoroo against tho mtgors. 
in some matter other than the mlgo., 
& sold tho mortgaged property in 
execution of the deoroo. The mtge. 
lion was not announced in the pro- 
clamation of sale as required by 
Civil Procedure Code, Act. XIV. of 
1882, B. 287, & the purchaser had no 
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Sed. 3. — By representaiion : Sub-secL 3, J.] 

between tJie creditor & the trustee, or justify the 
latter in paying a composition upon an unprovable 
debt. — Be Deeriiukst, Bx p. Seaton (1891), 60 
L. J. Q. B. 411 ; 04 L. T. 118; 8 Morr. 97 ; affd., 
7 T. L. II. 373, 0. A. 

Annotations : — Mentd. Ward v. Fry (1901), 85 L. T. 394 ; 
Re Brovvno. Kt. n- Mnrt-iniTf«n o 133. 


1577. Admission of contract of service — Resolu- 
tion to employ attorney.] — Churchwardens having 
been present at a parish rfieeting where it was 
voted unanimously to employ the attorney : — 
Held : tliev could not deny that he acted by their 
.— li. r. Solly (1840), WoU. 0 ; 4 J. P. 

R. V. Westmoreland JJ. (1843), 1 
I. SevenoakH o t r» *or. 


- — -J • > V> c» uppiies to an 

officer to exercise a certain power for his benefit, 
he will not be allowed to deny the existence of such 
power, if it can be presumed by legal possibility, 
that the officer possesses the power for the exercise 
of which the application was made. — Thompson 
V. Farden (1840), 1 Man. & G. 535; 8 Dowl. 
813 ; 1 Scott, N. R. 275 ; 9 L. J. C. P. 284 ; 
Jur. 008 ; 133 E. 11. 443. 

1579. Acquisition of property subject to 
ment with notice.] — A. granted a lease of land to 
B. in 1779. In 1701 * 


W. R. 528 ; Plimmer v. Wellington Corpn. (1884), 9 App. 

Caa. 699. Oevierally, Mentd. Martin v. L. C. &; P. Ry. 

(1866), 1 Ch. App. 601. 

See, generally. Easements, Vol. XIX., pp. 1 
et aeq, 

1680. Authorising expenditure.] — Harrup v. 
Bayley, No. 1301, ante. 

1581. Refusal by legatee for life to enter upon 
onerous property.] — By codicil testator gave lease- 
holds to A., B. & C., three sisters, in succession, in 
terms which were held to give the enjoyment to 
them successively for life for their separate use, 
with a condition that they should suffer their 
mother to reside during her life to the better doing 
which testator directed his exors. to set apart a 
sum of £8,000 & to apply the interest in paying 
for the rent & repairs, paint, etc., of the leaseholds, 
which were very heavy. A., B. & 0. were all 
married women. The exors. assented to the 
bequest, but A. died without taking possession. 
Then B. claimed the whole absolutely ; but failing 
in establishing her right to more than a life interest, 
she declined to enter into possession or fulfil the 
covenants. The exors., having paid for ground 
rent &: repairs a very large sum ultra the interest 
of the £8,000, obtained a direction to sell the 
premises, which they did for £4,500. B. then 
claimed to have the interest of that sum for her 
lifA At oIc. £8,000: — Held: B. was not 

Lonsdale (Eaiu.) Berc 
3 K. & J. 185 ; 3 


, — — WW....X a/uL'uw'i'icicu. {lex'sons, 

to complete the respective portions of the canal 
within two yeans, the defaulter was to pay £500 
per annurn until completion. 

^ portion of the canal was not completed 
within the time specified, but W'as subsequently 
made under an arrangement between C. & B., the 
lessee. No compensation was made to A. in 
respect of his reversion, but all the acts of C. w’ere 
done with the consent of the proprietors of the 
lands, of whom A. was one. In 1783 A. mortgaged 
his revereion, which was sold in 1794 to D. under 
a decree of the ct. The particular of sale con- 
tained a statement that the canal was to pass 
through the land. In 1844 the lease to B. expired, 
& the devisees of 1). brought an action of ejectment 
against C. to recover the land covered by the 
canal, & obtained a verdict. 


In a suit by C. against the devisees of L), for ai: 
injunction to restrain further jiroceedings in tht 
action, & for a conveyance to (J. : — Held : ( 1 ) A 
had acquiesced, & was not entitled to the land 
(2) the devisees of D. were not bound by the acL 
having purchased with the knowledge 
that the canal w^as to remain for the benefit oi 
the public, his devisees could not interfere with 

Beaufort (Duke) v. Patrick 
(18o3), 17 Beav. 00 ; 7 lly. & Can. Cas. 900 ; 1 


Eq. Rep. 41 ; 22 L. J. Ch.' 


489 ; 21 L. T. O. 8 


290 ; 17 Jur. (382 ; 1 W. R. 280 ; 51 E. R. 954. 

Annotations: (o (1) Refd. Somcreotshlixi Coal Canal Co 

’ Moldr. Whcatcrof 
litav. olO ; Eardlcy v. Granville 9 . 


John. 

1 Ch. 

1582. Non-compliance with statutory duty.] — 

By a local Act subject to the restrictions & pro- 
visions in that Act contained, the corpn. were 
empowered to construct a reservoir & intercept 
the wat-ers of the river Etheiow for the purposes 
of the Act. By sect. 45, they were not ^ divert 
the w'ater of the Etherow until a reservoir should 
be completed & filled with water. By sect. 46, 
they were required to discharge out of the reservoir 
sixty cubic feet per second for twelve hours of 
every working day. By a later Act, in lieu of 
sixty cubic feet, seventy-five cubic feet per second 
were to be discharged. By sect. 15, in case of any 
failure, neglect or default by or in consequence of 
which the quantity of water required by that 
Act to flow or be discharged over the gauge should 
not so flow, the corpn. were to forfeit £50 by way 
of penalty, to the occupiers of certain mills. By 
sect. 17, it was enacted that it should not bo 
lawful for the corpn. to use or appropriate any 
water flowing to the river Etherow until they 
should have seciu’ed & commenced to discharge 
the stipulated quantity of 75 feet per second. 

The corporation made a reservoir which from 
engineering difficulties was never completed, as 
required by the first Act, or with the additions 
imposed by the later Act, so as to be filled with 
water or capable of being filled with water ; & 
water had not been discharged therefrom in. the 
quantity &> manner required by the Acts, or in 
any larger quantity ; but in 1857, they diverted 


of the 

the nitgors, & the 
the mtgo. debt of sale of the 
gaged property ■.—Held : the oi 
to declare the intge. at the t 
the sale could not be treate« 
an estoppel. — DiioNDo Balkuii 
Kanitkar r. Raoji (1895) r i 
20 Bom. 290.— IND. ^ 


c. Contractor carrying out extra 
— •^'^t.l'urc to obtain consent oj 

offiexal — I'hough work completed d? 
accepfed,]— Foley v. Verioin Rural 
11^23) 4 D. L. R. 

633. — OAW 

d. Without new contract.] — W. 

entered into a contract with a borough 
council to construct a tunnel. Alter 


performing the work ho 

abandoned It. The simetfes for the 
due performance of the contract con- 
tracted with a. that he should conmlete 
the work imder the superlntendanoo 
of the engineer of the borough. During 
the work a. was ordered by the en^eer 
to increase the thickness of the nrlok- 
work, & to do this ho had to remove 
the wooden lining already erected 
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the water of the Etherow for the supply of the 
inhabitants within the limits of the Acts, & since 
that time had discharged certain quantities' of 
water from the reservoir during twelve hours of 
every day. 

In 1860, pltf., a millowner on the Etherow, 
brought an action against the corpn. The declara- 
tion contained counts for wrongfully diverting the 
waters of the Etherow, & also coimts for not 
discharging a quantity of water equal to 75 cubic 
feet per second for twelve hours of every working 
day. Defts. paid money into ct. as to the former 
counts, & to the latter pleaded that they had not 
completed the reservoir & works mentioned in the 
Act, so as to make it their duty to discharge water 
at the rate specified : — Held : the plea was good, 
defts. were not estopped from setting up the non- 
completion of the reservoir, & pltfs. were only 
entitled to damages for the loss of the natural 
flow of the waters of the Etherow, &; not for the 
non-discharge from the reservoir of the 75 cubic 
feet per second. — Waller r. Manchester Corpn. 
(1801), 6 H. & N. 667 ; 30 L. J. Ex. 293 ; 7 Jur. 
N. S. 635 ; 158 E. R. 275. 

1583. Abandonment of proceedings — Whether 
binding on executors.] — The grantor of an annuity 
commenced proceedings to set aside tlic grant, 
but abandoned those proceedings & then died : — 
Held : his exoi's. were not estopped from question- 
ing the validity of the transaction. — Burgpiss v, 
Richardson (1861), 29 Beav. 487 ; 4 L. T. 316 ; 
7 Jur. N. S. 1178 ; 9 W. R. 512 ; 54 E. R. 716. 

1584. Publication of book with particular title — 
Knowledge of published intention of another 
author ^to use title.] — H. in 1863 registered a 
magazine called B., & as the Copyright Act re- 
quired an entry of the date of first publication, 
inserted the day of registration, but did nothing 
further. In 1866, & before any publication by H., 
M. registered a magazine, also called B., & ex- 
tensively advertised it as about to appear. II. 
was aware of this, & was himself the means of 
advertising M.’s book ; he did not remonstrate, 
but without advertising or in any manner calling 
attention to what he was about to do, hastily pre- 
pared his own magazine & published it under the 
title B., before the appearance of that of M. — 
Held : the conduct of II. would preclude him 
from asserting against M. any exclusive right to 
the use of the name B. — Maxwell v. Hooo, IIogg 
V. Maxwell (1867), 2 Ch. App. 307 ; 36 L. J. Ch. 
433 ; 16 L. T. 130; 31 ,T. P. 659; 15 W. R. 
467, L. JJ. 

Anrtoiaiwns : — Mentd. Springhead Spinning Co. v. llilcy 
(186S), L. 11. () E<i. 651 ; Bradlniry v. llooton (18()9), 18 
W. 11. 88 ; Dixon r. Holden (1869), L, U. 7 Eq. 488 ; 
Weldon v. Dicks (1878), 10 Cli. D. 247 ; CivU Service 
Supply Aaeocn. v. Dean (1879), 13 Ch. D. 512 ; Levy v. 
Walker (1879), 10 Ch. D. 486 ; Kelly v. Bylen (1880), 13 
Ch. D. 682 ; Primrose I'ross Agency Co. v. Mark Knowles 
(1886), 2 T. L. R. 404 ; Licensed Victueillers’ Newspaper 
Co. V. Bingham (1888), 38 Ch. D. 139 ; Leo v. Gibbiugs 
(1892), 67 L. T. 263 ; Walter v. Ashton, [1902J 2 Ch. 282. 

1585. Payment on account — On basis that work 
approaching completion — Work not completed.] — 

A. contracted to build a shed for B. Terms, 
everything to be completed to satisfaction of B.’s 
engineers, payment 90 per cent, on completion of 
works, 10 per cent, to be held over for six months 
to answer defects in work. A. sent in his bill in 
Feb. as for completed shed with a letter containing 
these words “ as the shed will be completed before 
the close of the month,” & was paid 90 per cent. 


of the price. In Oct. B., who had done repairs 
to the shed, which A. declined to do, offered to 
pay the residue, after deducting the cost of such 
repairs. In an action by A. for the whole of the 
residue :—Held : defts. were not estopped by the 
payment in Feb. from showing that the work was 
not completed, nor from going into the amount 
of the defective work. — Moss v. London & North 
Western Ry. Co. (1874), 22 W. R. 532. 

1586. Proposal by execution creditor for assign- 
ment for benefit of creditors.] — (1) A creditor ob- 
tained judgment in the Q. B. Div. against a debtor 
for his debts & sued out a writ of elegit, the judg- 
ment &; the writ being duly registered. An in- 
quisition was held before the sheriff, & the jury 
found that the debtor was possessed of certain 
lands, & the sheriff delivered the same in execu- 
tion to the creditor until the debt was satisfied. 

The proceedings before the sheriff terminated at 
12.30 p.m. At four o’clock on the same day the 
debtor filed a petition in bkpey. in the county ct. 
& a receiving order was at once made. On the 
next day the sheriff returned the writ. The 
creditor had no notice of the presentation of any 
bkpey. petition or of the commission of any 
available act of bkpey. by the debtor. On 
petition under the Judgment Act, 1864 (c. 112) : — • 
Held : the return of the writ was a mere matter 
of formal procedure, the delivery in execution of 
the lands by the sheriff was a “ seizure ” within 
Bkpey. Act, 1883 (c. 52), s. 45 ; the execution 
therefore was complete before the receiving order 
was made, &> the creditor was entitled to priority 
over the trustee in bkpey. 

(2) Before recovering judgment the creditor had 
proposed that debtor should make an assignment 
for the benefit of creditors : — Held : he was not 
estopped from taking the benefit of the execution. 
—Re Hobson (1886), 33 Ch. D. 493 ; 55 L. J. Ch. 
754 ; 55 L. T. 255 ; 34 W. R. 786 ; 2 T. L. R. 884. 

1587. Provision of music for band — Whether 
estoppel from setting up infrinpment of copy- 
right.]—.^ assignment of copyright in a musical 
composition must be in writing. So where pltf. 
had for some years acted as musical conductor at 
deft.’s music-hall & had composed pieces for 
performance, which had been performed there & 
for which he had been paid : — Held : the relations 
existing between the parties were no bar to an 
action by pltf. for infringement of copyright under 
Dramatic Copyright Act, 1833 (c. 15), & Copyright 
Act, 1842 (c. 45). — Baton v. Lake (1888), 36 
W. R. 277, C. A. 

See, generally^ Copyright, Vol. XIII., pp. 216, 
217. 

1588. Proof of debt in foreign liquidation — 
Whether estopped from proving in receivership of 
English assets.] — Defts. having on Apr. 4, 1889, 
obtained a judgment against the Soci4t4 des 
Metaux, a receivership order was made on Apr. 8, 
appointing a person to receive the interest of the 
Soci4t6 in certain copper, & pay the proceeds 
towards satisfying the judgment. On Apr. 15 
the Soci6t6, a French co., was placed in judicial 
liquidation, & pltfs. were appointed liquidators. 
On May 11 defts. proved in the liquidation in 
Paris & were admitted. On an interpleader issue 
ordered to be tried between pltfs. & defts. : — 
Held : defts. were not debarred from asserting 
their rights under the receivership order by 
the fact of their having proved in the French 


excavate further soil, & re -erect the 
linlnff, which wore dangerous opera- 
tions, to the knowledge of S., the 
ground being treacherous. While this 
was being done the portion of the 


tunnel which had been constructed 
collapsed, causing large additional 
expense & loss of material. It 
appeared that before the contract 
with S. there had been a slip in the 


earth above the tunnel, leaving a 
cavity, which had been packed with 
brushwood & logs ; & It was alleged 
that this was a latent detect of wbioh 
S. had no knowledge, & that there was 
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Sect* 3. — By reprcftcniation: Svh-sect, 3, J, ; «u6- 
ficd. 4, A.] 

liquidation. — I^ev^'asseur v. Mason & Barry, 
11891] 2 Q. B. 73 ; 00 L. J. Q. B. 669 ; 64 lu T. 
761 ; 39 VV. It. 696 ; 7 T. L. K. 436, G. A. 

Annotations Mentd. lie Potts, Kxp. Taylor, [1893] 1 Q. B. 

048: lie Anjflosoy, Pe Oalve r. Gardner, [1903] 2 Ch. 

727 : Ideal Bedding Co. v. Holland, [1907] 2 Ch. 157; 

Singer r. Fry (1915), 84 L. J. K. B. 2025 ; Re Poarco, Exp. 

Offleial Keoeiver, The Trustee, [1919] 1 K. B. 354. 

Proof of debt in bankruptcy — Whether estopped 
from flUng fresh petition.] — See Bankruptcy, Vol. 
IV., p. 132, No. 1211, 

1689. Delivery of goods under contract.] — A. 

contracted to sell to N. & K*. 100 tons of oil to be 
delivered alongside a vessel in the Thames, & paid 
for in cash in exchange for mate’s receipt. N. & 
K. entered into a contract with defts., who were 
shipowners, whereby defts. agreed to give room 
in their ships for the export of 400 tons of oil 
during the season. There was a stipulation 
between N. & K. & defts. that no goods should be 
received on board unless a clean receipt could be 
given for them. A. in pursuance of his contract 
with N. & K. brought alongside one of defts.’ 
vessels fifty barrels of oil, which were taken on 
board, but defts. failed to give a clean receipt. A. 
demanded re-delivery of the oil, & on this being 
refused, brought an action of trover against defts. 
The oil was subsequently sold by N. & K. who 
then paid A. the contract price ; — Held : A. was 
precluded from saying that the goods were his 
when he demanded re-delivery ; & he was not 
entitled to recover from defts, the loss of interest 
on the piice caused by the delay in payment. — 
Armstrong v. Allan Brothers (1892), 67 L. T. 
738 ; 9 T. L. R. 38 ; 7 Asp. M. L. C. 293 ; 4 R. 
107, C. A. 

1590. Certificate granted in respect of houses 
built on void plans.] — In 1894 a builder deposited 
a plan in accordance with the building bye-laws 
then in force, showing thereon a number of houses 
proposed to be erected. Some of the houses were 
commenced within the three years from the 
deposit ; tw^o were both commenced & completed 
after the three years & a certificate given in 
respect of the same. In 1901 the old bye-laws 
were repleaed by new bye-laws, except as to any 
work commenced before the date of the new bye- 
laws, or any work not so commenced but of which 
plans should have been approved before such date. 
Af^r these new bye-laws came into force the 
builder commenced to erect a stable which was 
one of the buildings shown on the plan. The 
corpn. objected on the ground that the plan did 
not comply with the new bye-laws ; — Held : the 
fact that the corpn. had without objection allowed 
two of the houses to be commenced &. completed 
after the plan had become void by the lapse of the 
three years & had given a certificate in respect 
thereof, did not create an estoppel against the 
corpn. or sliow that they had “ other^’ise deter- 
mined til at a fre.sh deposit of plans was not 
requisite. Harrogate Corpn. v. Dickinron 

J- 1^0 ; 1 L. G. R. 
275 ; affd., [1904] 1 K. B. 408, C. A. 

. White V. Sunderland Corpn. (1903), 88 

1691. Improper connection with drain of ad- 
joining house.] — Semble : where the original 
owner of two contiguous houses in the Metropolis, 


in respect of which an order for drainage by com- 
bined operation has been made, has improperly 
made a connection not sanctioned by the order 
between the drain on one of the houses & a sink 
on the other, his immediate successor in title to 
both the houses under a voluntary conveyance 
is esptoped as completely as lie would himself 
have been from alleging that the connection 
converts that drain into a sower repairable at the 
expense of the public. — Heaver v. Fulham 
Borough Council, [1904] 2 K. B. 383 ; 73 

H. J. K. B. 715 ; 91 L. T. 31 ; 68 J. P. 278 ; 20 
T. L. R. 383 ; 2 L. G. R. 672. 

Annotations : — Mentd. Harvoy v. Busby (1906), 95 L. T. 91 ; 

Wilson’s Music & General Printing Co. v. Finsbury B. C., 

[1908] 1 K. B. 563 ; Kershaw v. Smith, [1913] 2 K. B. 

455. 

1592. Fictitious figure fixed as gross assessable 
value.] — Hendon Paper Works Co. v. Sunder- 
land Assessment Committee, No. 1219, ante . 

1593. Recognition that contract at an end.] — 

In Sept. 1913, defts. by their representative con- 
tracted to sell to pltfs. fifty dozen red Welsh 
roller skins at 21s. per dozen “ delivery as re- 
quired.” Between the middle of Nov. 1913, & 
the end of Sept. 1914, defts. delivered twenty 
dozen skins at the request of pltfs. in four lots of 
five dozen each, but no further deliveries took 
place nor were requested by pltfs., their manager 
having forgotten the existence of the contract. 
In June, 1915, defts.’ representative left their 
employ, & in July, 1915, pltfs. gave him a personal 
order for & accepted delivery of fifty dozen skins 
of the same kind & at the same price as that 
specified in the contract with defts. Between 
June, 1915, & Apr. 1916, another representative 
of defts. called upon pltfs. for orders, but was 
told there was nothing for him. In Nov. 1915, 
defts., by letter offered pltfs. twenty to thirty 
dozen skins similar to those previously supplied 
to them, & at the same price, but pltfs. replied 
that they had bought some time ago their require- 
ments for the next year. In July, 1917, pltfs. 
requested the delivery of the remaining thirty 
dozen skins under the contract, but defts. refused 
to deliver them, alleging that the contract was no 
longer in existence. 

Pltfs. having brought an action to recover 
damages for defts.’ breach of contract in refusing 
to deliver the remaining skins: — Held: (1) an 
inordinate delay on the part of boHi sides having 
taken place it was not necessary, in order to put 
an end to the contract, for defts. to give notice 
to pltfs. that if they did not request further 
deliveries defts. would cancel the contract ; pltfs. 
were estopped from denying that the contract had 
come to an end. — Pearl Mili. Co. v. Ivy Tannery 
Co., [1919] 1 K. B. 78 ; 88 L. J. K. B. 134 ; 120 
L. T. 28 ; 24 Com. Cas. 169, D. C. 

Annotation: — As to (2) Refd. Hartley v. Hymans, [1920] 3 

K. B. 475. 

1594. Invalid notice to quit.] — A person who 
gives a bad notice to quit is not afterwards 
estopped from saying it is void. — Re Bebington’b 
Tenancy, Bebington v. Wildman, [1921] 1 Ch. 
659 ; 90 L. J, Ch. 269 ; 124 L. T. 661 ; 37 T. L. R. 
409 ; 65 Sol. Jo. 343. 

Recognition of bankruptcy.] — See Bankruptcy, 
Vol. V., p. 985, Nos. 8057-8060. 

Admission of money had & received.] — See Con- 
tract, Vol. XII., pp. 646, 646. 


an implied warranty against s 
latent defects. S. claimed from 
enrotles the loss & expense incui 
by the collapse: — Held: there 
no Implied warranty ; & if the e: 


^ was not within the contemplation 
of the contract S. was entitled to 
refuse to do it unless under a new 
contract, hut baring gone on without 


ohjeotlon. he was precluded from 
clainxlng in respect of a resulting loss. — 
Blowky V, Louder (1901), 20 

N. Z.L. R. 321.— N.Z. 



Part VI. — Estoppel in Pais 


399 


Sub-sect. 4. — ^By Negligence. 

A, When Estoppel by Negligence Arises^ 

1596. Nature of estoppel by negligence.] — T1 k‘ 
principle of estoppel by negligence has long been 
established, & its nature & limitations often dis- 
cussed. Although the phrase “ estoppel by 
negligence ” is sometimes employed, yet I think 
that this so-called branch of estoppel is in fact a 
mere illustration of tlie rule indicated by Pickard 
V. SearSy No. 1032, aniCf & Freeman v. Cooke^ No. 
1019, ante. I agree that the estoppel must be 
based on some substantial facts. But many 
decisions can be cited to show that apparently 
few circumstances may be deemed substantial & 
create an estoppel (McCardie, J.). — Bradford & 
Sons v. Price Brothers (1923), 92 L. J. K. B. 
871 ; 129 L. T. 408 ; 39 T. L. K. 272. 

1506. Must be neglect of duty owing to third 
party or general public.] — Freeman v. Cooke, No. 
1019, ante. 

1697. .] — SwANv. North British Austra- 

lasian Co., No. 1036, ante. 

1598. .] — Negligence, to amount to an 

estoppel, must be in the transaction itself, & be 
the proximate cau 30 of leading the third party 
into mistake, & also must be the neglect of some 
duty which is owing to such third party or to 
the general public. — A rnold v. Cheque Bank, 
Arnold v. City Bank (1876), 1 C. P. D. 578 ; 


45 L. J. Q. B. 562 ; 34 L. T. 729 ; 40 J. P. 711 ; 
24 W. R. 759. 

Annoltitions : — Consd. Merchants, etc. of Staple of England 
V. Bank of England (1887), 21 Q. B. D. 160 ; London 
Joint Stock Bank v. Macmillan & Arthur, [19181 A. C’. 
777. Refd. Keith v. Burro’sv^ (1876), 1 C. P. D. 722 ; 
Patent Safety Gun Cotton Co. v. Wilson (1880), 49 
L. J. Q. B. 71,S ; Bank of England r. Vagllano, [18911 
A. C. 107. Mentd. Matthiossen v. London & County 
Bank (1879), 5 0. P. D. 7 ; London & South Western 
Bank v. Wentworth (1880), 5 Ex. D. 96 ; Fine Art Soc.' 
V. Union Bank of London (1886), 17 Q. B. D. 705 : 
Nfthmaschinen Fabrik (Vonnals Frister &c Rossmann) 
Act. V. Pickford & Leo & Harris (1888), 4 T. L. R. 617 ; 
MoEntlre v. Potter (1889), 22 (j. B. D. 438 ; Brooklesby 
V. Temperance Bldg. Soc. (1893), 2 R. 594 ; Kleinwort v. 
Comptoir National d’Esoompte de Paris, [1894] 2 Q. B. 
157 ; Scholfleld v. Londesborough, [1896] A. C. 514 ; 
Lacave v. Cr6dit Lyonnais, [1897] 1 Q. B. 148 ; Bavins 
V. London & South Western Bank (1899), 81 L. T. 655 ; 
Gordon v. London City & Midland Bank, Gordon v. 
Capital & Counties Bank, [1902] 1 K. B. 242 ; Macbeth 
V. North & South Wales Bank (1907), 97 L. T. 699 ; 
Underwood v. Bank of Liverpool, Underwood v. Barclays 
Bank. [1924] 1 K. B. 775. 

1599. .] — H., a merchant dealing in tobacco 

& a broker in that trade, had fifty hogsheads of 
that article lying in bond in his name in the K. 
dock. The warrants for them had been issued to 
him. Pltf. bought the tobacco from H. & paid 
for it, but he left the dock warrants in the posses- 
sion of H. & took no steps to have any change 
made in the books of the dock co. as to the owner- 
ship of the tobacco. H. being the ostensible 
owner of the tobacco fraudulently obtained 


PART VI. SECT. 8, SUB-SECT. 4.— A. 

1596 i. Must be neglect of duty orving 
to third party or general public.] — In 
intending to apply for shares In pltf. 
CO., pursuant to the proposal, made 
through her husband, of the agent of 
the CO. for obtaining such applica- 
tions, M. was induced through the 
fraud of the ageut to sign, without 
reading it, a document which she 
believed to be an application for shares 
hut which, in fact, was a mtge. for 
securiug a supposed loan to her & 
contaiued a covenant to repay the 
amount of tho loan. M. was an 
intelligent woman, capable of reading 
& understanding the document : — 
Held : as M. was under no duty to 
exercise care to protect the oo. against 
tho possible frauds of its own agent, 
she was not guilty of negligence pre- 
venting her from setting up the plea 
of non est factum, which was a good 
defence to the co.’s action on the 
covenant. — Dominion 1’ermanent 
Loan Co. v. Morgan (1912), 17 B. C. R. 
366 ; .50 S. C. R. 48.L— CAN. 

1596 ii. ] — In an action for 

damages for trespass by defts. upon 
fifteen chains of pltfs.’ timber limit, 
adjoining defts.* limit : — Held : pltfs. 
were not estopped, by their neglect 
to have the fifteen chains included in 
their first survey, from asserting their 
rights. — Chew Lumber Co. v. Howe 
Sound Lumber Co. (1913), 25 W. L. R. 
105.— CAN. 

1696 iii. .] — In an action by a 

customer of deft, hank to recover the 
aggregate amount of a number of 
cheques forged by a confidential 
clerk employed by tho customer, 
which were paid by the hank & charged 
to the customer’s account, the fraud 
being skilfully concealed from both 
customer & bank ; — Held : tho duty 
or obligation arising from the con- 
tractual relationship between the 
bank &. its customer, or from moral 
& oommerola' obligation, which will 
preclude the customer from asserting 
that his signature is not genuine, 
cannot arise unless there is knowledge ; 
& when fraud is penetrated by one who 
has skill & ability to conceal his fraud 
from both parties, the case is an a 
fortiori one. — C olumbia Gkaphophonk 


Co. V. Union Bank of Canada (1916), 
38 O. L. R, 326 ; 34 D. L. R. 743.--CAN. 

1696 iv. .] — A customer owes a 

duty to his banker to be careful not to 
facilitate any fraud which when it 
has been perpetrated is seen to have 
in fact flowed in natural & uninter- 
rupted sequence from the customer’s 
negligent ac^t ; — Held : a customer of 
a bank was estopped from denying 
that certain forged cheques were signed 
hv him or by his authority, by reason 
of his conduct In not having notified 
the bank whom he leamM of the 
forgery of previous cheques on his 
account by the same person. — Cabana 

V. Bank of Montreal, [1919] 3 

W. W. R, 969.— CAN. 


1696 v. 


-.] — Deft, insurance co. 


sent to its local agent two documents, 
each referred to thoreon as a “ draft," 
& representing the amounts of certain 
insurance payable to pltf., & intended 
to effect payment thereof. These 
wore not delivered to pltf., but by 
the agent’s fraud & mlsropreBentation 
signatures by i)ltf. were procured on 
the books of the documents. The 
agent indorsed them & deposited them 
to his own credit & they were later 
paid & charged to deft.’s account by 
Its bank. Pltf. sued to recover under 
his insurance, & deft, pleaded payment 
& release : — Held : pltf.’s supposed 
negligence was Immaterial because 
there was no duty owing by pltf. to 
deft. ; & the supposed negligence was 
not the proximate cause of the loss. — 
Martin v. National Union Fire 
Insurance Co., [1923] 4 D. L. R. 
574 ; 3 W. \V. K. 897 ; 3 D. L. R. 220. 
— CAN. 


1596 Vi. 


— D. & C. signed 


guarantee bonds for V. in favour of S., 
in oonsideration of which S, granted 
V. certain hanking facilities. On au 
action being brought on these 
guarantees by S. against D. & U., 
the latter pleaded that they had signed 
relying on the fraudulent mlsrepre- 
sentations of V., that the dooumente 


were powers of attorney to pass certain 
transfers & that they did not read over 
& had no knowledge of the contents 
of the documents which they had 
rigned : — Held : fraud had not clearly 
been proved &, even II such fraud had 
been proved, it would have afforded no 


defence to the action, as defts., by 
their negligence in signing, had pre- 
judiced pltf. — Standard Bank r, 
Du Plooy, Standard Bank v. 
COETZEE (1899), 16 S. C. 161.— S. AF. 

1696 vii. .] — Except in the case 

of banker & customer, there is no 
duty on the part of tho drawer or 
maker of a negotiable Instrmnent to 
use care in framing It so as, as far as 
possible, to prevent fraudulent inter- 
polation or alteration, (c the failure 
to use such care Is not uegligeuoe 
which will estop the drawer or maker 
from setting up the defence that the 
instrument has been avoided as 
against him by material alteration 
without his consent. — Brown v. 
Bennet, Colonial Bank of New 
Zealand v. Bennet (1891), 9 

N. Z. L. R. 487.— N.Z. 

1696 viii. .] — A mtgee. is under 

no duty to his mtgor. with respect to the 
registration of the mtge., & although 
if the mtge. has been reristered fraud 
cannot be committed, the failure of 
the mtgee. to register his security 
is only an omission of a precaution 
for his own benefit, & does not debar 
him from enforcing the disputed 
mtge. 08 a valid security. — Cuthbkrt 
V. McAller (1915), 34 N. Z. L. R. 
942.— N.Z. 

1696 ix. .] — Pltf., as tho holder 

In due course of a bill of exchange, 
sued deft., whose name appeared on 
the back of the bill as an endorser. 
Although admitting that the si^ature 
on the back of the bill was hfe, deft, 
alleged that owing to fraudulent 
misrepresentation on the part of the 
drawer of the bill his mind did not 
accompany tho act of endorsing the 
bill. Deft, believed that he was 
merely witnessing the drawer’s signa- 
ture, & aigued after a casual glance 
at the contents of the bill. He was 
a man of wide experience, & the 
drawer was praotioally unknown to 
him : — Held : deft, woe guilty or 

negUgenoe & was estopped from 
succeeding with the def enoe that he was 
fraudulently induoed to sign the 
document in the belief that it was 
something other than a bill of ex- 
change. — Hancock & Co. (N. Z.), 
Ltd. V. Johnstone, [1928] N. Z. L. R. 
639.— N.Z. 



400 


Estoppel. 


Sect, 3. — By representation : Siib-sect. 4, 

advances on the pledge of a portion of the tol^acco 
from defts. respectively & handed to them the 
dock warrants. Both defts. acted in good faith, 
& took fresh dock warrants from the dock co. : — 
Held : the conduct of pltf., in leaving the indici 
of title in 11. ’s hands thus enabling him to 
obtain advances on the security of the goods, was 
not such as to disentitle pltf. to recover its value 
from the defts. 

Pltf. may have been negligent, & his negligence 
may have brought on defts. the loss of the money 
they have advanced. But pltf. owed no duty to 
defts., at least no duty which*the law can recognise, 
either as individuals or as members of the general 
public. 

The negligence of pltf. neither estops him from 
claiming the goods in question from defts., nor 
gives the latter a counter-claim for the money 
which they have advanced on the security of the 

goods (COCKBURN, C.J.). JOIINSON V, CREDIT 

Lyonnais Co., Johnson v, Blumenthal (1877), 
3 C. P. D. 32 ; 47 L. J. Q. B. 241 ; 37 L. T. 057 ; 
42 J. P. 548 ; 26 W. B. 195, C. A. 

Annotations: — Consd. Joseph v. Webb, Joseph v. Lyons, 
Joseph V. Pidcock, Joseph v. Jones (1883), Cab. & Kl. 
262. Retd. Seholfleld v. Londesboroiigh, [1895J I Q. B. 

; Farquharson v. K-inff, [1902] A. C. 32.5 ; Lonsrman 
t). Bath Electric Tramways, [190.5] 1 Ch. 640. Mentd. 
Attenborough v. London & St. Katharine’s Dock Co. 
(1878), 3 C. P. D, 4.50. 


1600. .J — Wliere the estoppel is sought to 

be rested upon negligence, two things must be 
established in order to create the estoppel ; finst, 
the act of neglect, must be ihc neglect of some 
duty owing by the paity to bo estopped to the 
aggrieved person ; &, secondly, this neglect must 
be the real & proximate cause of the aggrieved 
person being deceived (Williams, J.). — Hall v. 
West End Advance Co., Ltd. (1883), 1 Cab. & 
El. 101, N. P. 

1601. .] — There was no evidence to show 

what, as between a customer & his banker, is the 
implied contract as to the settlement of account 
by such a dealing with the pass book, or that, 
having regard to the ordinary course of dealing 
between a banker & his customers, pltf. had done 
anything which can be considered a neglect of his 
dutv to the bank or negligence on his part (Bowen, 
L.J.). 

Negligence on the part of. a customer of a bank 
in not exercising due supervision over the pro- 
ceedings of his clerk will not estop him as against 
the bank from denying that the indorsement upon 
a bill of exchange which he has accepted & which 
has been stolen from him by such clerk, who ob- 
tains cash for it from the bank by forging the 
indorsement, is genuine, the negligence not being 
the proximate cause of the bank’s loss {per Cur.). — 
Vagliano Brothers v. Bank of England (1889), 
23 Q. B. D. 243 ; 58 L. J. Q. B. 357 ; 61 L. T, 
419 ; 53 J. P. 504 ; 37 W. E. 640 ; 5 T. L. E. 489, 
C. A. ; revsd. on other grounds, siib nom. Bank op 
England v. Vagliano Brothers, [1891] A. C. 
107, II. L. 


Annotations : — Consd. Kepitigalla Rubber Estates v. 
National Bank of India, [1909] 2 K. B. 1010. Refd. 
Lowoh Sanitary Steam Laimdry Co. v. Barclay (1906), 
9.5 L. T. 444 ; Jiondon Joint Stock Bank v. Macmillan & 
Arthur, [1918] A. C. 777. Mentd. Robinson v. Canadian 
Pacillo Ry. [1892] A. C. 481; Re English Bank of 
River Plate, Ex p. Bank of Brazil, [1893] 2 Ch. 438 ; 
Re Budgett, Cooper r. Adams, [1894] 2 Ch. 557 ; Seholfleld 

V. Londesborough, [1896] A. C. 514 ; Clutton r. Atten- 
borough, [1897] A. C. 90 ; Thames Conservators v. Smeed, 
Dean, [1897] 2 Q. B. 334 ; Jenkins v. Coombor (1898), 47 

W. R. 48 ; Preist v. Last (1903), 89 L. T. 33 ; Vinden v. 


Hughes, [1905] 1 K. B. 795 ; North & South Wales Bank 
». Macbeth, North & South Wales Bank v. Irvine, [1908] 
A. C. 137 ; Holland v. Manchester & Liverpool District 
Banking Co. (1909), 14 Com. Cas. 241 ; Hall v. Hayman, 
[1912] 2 K. B. 5 ; Wimble v. Rosenberg, [1913] 3 K. B. 
743 ; MacLaren v. A.-G. for Quebec, [1914] A. C. 258 ; 
Sanday v. British & Foreign Marino Insce., [1915] 2 K. B. 
781 ; MacConncll V. Prill, [1910] 2 Ch. 57 ; R. v. Kennaway 
(1916), 86 L. J. K. B. 300 ; Quebec Ry., Light, Heat & 
Power Co. v. Vandry, [1920] A. C. 062 ; Despatle v. 
Tremblay, [1921] 1 A. C. 702 ; McDonald v. Nash, [1924] 
A. C. 625 ; Samuel v. Dumas, [1924] A. C. 431. 

1602. • — — .] — The mere fact that the signer of a 
negotiable instrument has been negligent as regards 
the care taken by him in regard to a signed paper 
never renders him liable to be estopped from 
showing the conditions under which he parted 
with its possession, unless he has so dealt with the 
instrument or given such instructions with regard 
to it as raised a duty between himself & the com- 
mercial public. Mere negotiation by itself, unless 
it raises such a duty, cannot raise an estoppel ; 
though it may be true to say that where the fraud 
of a third party has caused injury to one of two 
innocent parties, that one must be held liable 
whose negligence rendered the fraud possible. In 
that sense negligence is not equivalent to mere 
carelessness which may cause harm, but it is 
negligence in the performance of a duty to the 
person who sets up tlie estoppel (Vaughan 
Williams, L.J.). — Smith v. Prosser, [1907] 2 
K. B. 735 ; 77 L. J. K. B. 71 ; 97 L. T. 155 ; 23 
T. L. E. 597 ; 51 Sol. Jo. 551, C. A. 

A nnotations : — Refd. London Joint Stock Bank v. Macmillan 
& Arthur, [1918] A. C. 777. Meotd. Morison v. London 
County & Westminster Bank (1913), 108 L. T. 379. 

1603. .] — Deft, signed a document, which 

purported to be a continuing guarantee by him, 
up to a certain amount, of the payment by E. of 
any sum which might at any time thereafter bo 
or become due from E. to pltfs., a banking co., 
on the general balance of his banking account with 
them. In fact deft, had been induced by the 
fraud of E. to sign the document, without reading 
it, & not knowing that it was a guarantee, but 
supposing it to be a document of a different 
character. Subsequently to the signature of the 
document by deft., E. forged the signature of an 
attesting witness to it, & handed it to pltfs. The 
jury, in answer to a question put to them by the 
judge, found that deft, was negligent in signing 
the document : — Held : in an action on the 
supposed guarantee, deft, was not estopped from 
denying that he had contracted to guarantee the 
debt of E., inasmuch as he was under no duty to 
pltfs. in the matter, & the proximate cause of 
pltfs.’ loss was the fraudulent action of E. & not 
deft. ’s supposed negligence. — C arlisle & Cumber- 
land Banking Co. v. Bragg, [1911] 1 K. B. 489 ; 
80 L. .1. K. B. 472 ; 104 L. T. 121, C. A. 

1604. .] — There must be negligence in the 

performance of a duty to the person who sets 
up the estoppel (Coleridge, J.). — Morison v, 
London County & Westminster Bank, Ltd. 
(1913), 108 L. T. 379 ; 29 T. L. E. 342 ; 67 Sol. 
Jo. 427 ; 18 Com. Cas. 137 ; revsd, on other 

grounds, [1914] 3 K. B. 356, C. A. 

Annotations : — Mentd. Cnimplin v, London Joint Stock 
Bank (1913), 109 L. T. 856 ; John v. Dodwell, [1918] A. C. 
563 ; Taxation Coinrs. v. English, Scottish & Australian 
Bank, [i920] A. O. (583 ; Goldman v. Cox (1924), 40 
T. L. R. 423 ; Underwood v. Bank of Liverpool, Under- 
wood r. Barclays Bank, [1924] 1 K. B. 775. 

Application of rule — To Sale of Goods Act, 
1893 (c. 71), s. 21 (1).] — See Sale of Goods. 

1605. Must be in transaction & proximate cause 
of misleading.] — Trustees of a charity incorporated 


1606 i. Must be in transaction <& 
proximate cause of misleading .] — In 
trover for the value of a piano Bold by 


the deft., as sheriff, under an execution, 
it appeared that an interpleader had 
boon directed as to the piano, pltf. 


to give the usual secnrlty within 
twenty days for its value, to be 
appraised ’ by deft. Deft., though 
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by statute, & having a common seal, possessed 
stock in the pubhc funds, registered in the Bank 
of Ireland. A., their secretary, was allowed to 
have the seal in his possession. The seal of the 
trustees was affixed by the unauthorised act of A. 
to certain powers of attorney, the sealing of which 
was attested by witnesses without any fraudulent 
mtention, & these powers of attorney were pre- 
^nted to the bank, & the stock was transferred. 
On discovery of the facts, the trustees authorised 
A. to transfer the stock, but the bank refused to 
make the transfer : — Held : assuming the trustees 
to have been negligent in custody of the seal, such 
negligence was not in or immediately connected 
with the unauthorised transfer. 

The negligence which would deprive pltf. of his 
right to insist that the transfer was invalid must 
bo negligence in or immediately connected with 
the transfer itself. ... If there was negligence in 
the custody of the seal it was only remotely 
connected with the act of transfer. The transfer 
was not the necessary or ordinary or likely result 
of that negligence (Parke, B.). — Bank op Ire- 
land (Governor & Co.) v. Evans’ Charities 
Trustees (1866), 6 H. L. Cas. 389 ; 3 C. L. R. 
1066 ; 26 L. T. O. S. 272 ; 3 W. R. 573 ; 10 E. R. 
960, H. L. 


Armotations : — Apld. Swan v. North British Australasian 
Co. (1863), 2 H. & C. 175. Consd. Arnold r. Cheque 
Bank, Arnold v. City Bank (1870), 1 C. 1). 578 ; Mer- 
chants, etc. of Staple of England v. Bank of England 

f Bank of England v. Vagiiano, 
U8‘J1] A. C. 107 ; Farquharson v. King, [1902] A. C. 325. 
Ezpld. Longman v. Bath Electric Tramways, [1905] 1 Ch. 
()46 ; London Joint Stock Bank v. Macmillan & Arthur. 
11918] A, C. 777. Rdfd. He North British Australasian 
Co., Ex o. Swan (1859), 7 C. B. N. S. 400 ; Baxendale v. 
Bennett (1878), 3 Q. B. D. 625 : He Cooper, Cooper v. 
Vosey (1882), 20 Ch. D. 611 ; Hah v. West End Advance 
Co. (1883), Cab. & El. 161 ; Crapp v. East Stonehouse 

Schomeld r. Londesborough, 
[1896] A. 0. 614 : Lewes Sanitary Steam Laimdry Co. v. 
Ba^ay (1906), 96 L. T. 444 ; Smith v. Prosser, [1907] 
T> Kepltigalla Rubber Estates v. National 

Bank of India, [19()9] 2 K. B. 1010 ; Morison v. London 
County & Westminster Bank (1913), 108 L. T. 379. 
Mentd. Cornish v. Ablngton (1859), 28 L. J. Ex. 202 ; 
P Tamar, Kit Hill, & CaUin^on Ky. (1867), 

Mahony v. East Holyford Mining Co. 
(1875), L. R. 7 H. L. 8fa9 ; London & South Western 

(1880), 5 Ex. D. 96 ; Marsh v. Joseph 
finnf ' hubon V. Gloat Fingall Consolidated, 

[19uo] A. C. 439. 

1606. .] — Swan v. North British Austra- 

lasian Co., No. 1036, ante, 

1607, .J — Carr v. London 

Western Ry. Co., No. 1020, ante. 


& North 


1608. .] — Arnold v. Cheque Bank, 

Arnold v. City Bank, No. 1598, ante. 

1609. .] — Deft, gave H. his blank accept- 
ance on a stamped paper, & authorised H. to fill 
in his name as drawer. H. returned the blank 
acceptance to deft, in the same state in which he 
received it. Deft, put it into a drawer of his 
writing table at his chambers, which was unlocked, 
& it was lost or stolen. C. afterwards filled in his 
own name without deft.’s authority, & an action 
was brought on it by pltf. as indorsee for value : — 
Held : deft, was not liable on the bill. 

If he [deft.] is to be held liable, it can only bo 
on the ground that he is estopped to deny that he 
did so accept such a bill. Estoppels are odious, 
& the doctrine should never be applied without 
a necessity for it (Bramwell, L.J.). 

1 confess I thizik he [deft.] has been negligent. 

. . . But then this negligence is not the proximate 
or effective cause of the fraud (Bramwell, L.J.). — 
Baxendale v. Bennett (1878), 3 Q. B. D. 626 ; 
47 L. J. Q. B. 624 ; 40 L. T. 23 ; 43 J, P. 204 ; 26 
W. R. 899, C. A. 

Annotations : — Consd. London & South Western Bank v. 
Wentworth (1880), 6 Ex. U. 96. Apld. Lloyd’s Bank v. 
Cooko, [1907] 1 K. B. 794. Consd. Smith v. Prosser, 
[1907] 2 K. B. 735 ; London Joint Stock Bank v. 
Macmillan & Arthur, [1918]A.C.777. Refd. Patent Safety 
Gun Cotton Co. v. Wilson (1880), 49 L. J. Q. B. 713 ; 
He Cooper, Cooper v. Vesey (1882), 20 Ch. D. 611 ; Schol- 
fleid V. Londesborough, [1896] a, C. 514 ; Herdman v. 
Wheeler, [1902] 1 K. B. 361 ; Do La Boro v. Pearson, 
[1907] 1 E. B. 483. Mentd. Mareusseu t). Birkbeck Bank 
(1889), 5 T. L. R. 179 ; Brocklesby v. Temperance Per- 
manent Bldg. Soc. (1893), 42 W. R. 68 ; Lewis v. Clay 
(1897), 77 L. T. 653 ; Nash v. Do FreviUe, [1900] 2 Q. B. 
72 ; Watkin v. Lamb (1901), 85 L. T. 483. 

1610. .] — Hall v. West End Advance Co., 

Ltd., No. 1600, ante. 

1611. .] — Pltfs., a corporate body, left their 

seal in custody of their clerk, who, without 
authority, affixed it to powers of attorney, under 
which certain stock in the public funds, property 
of pltfs., was sold. The clerk appropriated the 
proceeds. In an action in which pltfs. claimed 
to be entitled to the stock on the ground that it 
had been transferred without their authority by 
defts. : — Held : assuming pltfs. to have been 
negligent, their negligence was not the proximate 
cause of the loss, & did not disentitle them from 
recovering. — Staple of England (Mayor, etc. 
OP Merchants of) v. Bank op England 
(Governor & Co.) (1887), 21 Q. B. D. 160 ; 57 


applied to, neglected to appraise 
tne piano imtil ft was imposslDle for 
pltf. to give seomrity within the 
required time. Security was, however, 
afterwards given, but deft, nevertheless 
sold the piano, contending that he was 
justified in so doing, as pltf. had not 
complied with the terms of the order ; — 
Held : pltf. having been prevented by 
deft. 'a neglect from complying with 
the order, deft, was estopped from 
saying that pltf.’s non-compliance 
therewith justified him iu selling. — 
Black v . Reynolds (1878), 43 U. G. R. 
3U8.~CAN. 

1605 ii. - - .] — M. had been in the 
habit of employing L. as a sharebroker, 
& signed & gave to him in the presence 
& bearing of B., who was L.'s partner, 
two blank transfers of shares for M. A. 
shares. B. got possession of one of 
those blank transfers & filled it up as 
a transfer of two shares which M. 
also held in C. Co., & negotiated with 
other sharebrokers, & the transfer 
ultimately came to F., in whose name 
the shares were afterwards registered. 
The blank transfer unattested had 
been seen by an oflaoer of C. Co. before 
roglatratlon. The transfer did not 
require to be by deed. In an action 
brought by M. against C. Co. for 

J. — VOL. XXI. 


removing his name from the reedster : — 
Held ; pltf. was not estopped from 
8^^ the CO. by his negligence in 
giving L. the blank transfer because 
the negligence was not the proximate 
^uso of the damage which ensued 
from B.’s fraud. Sc beoause the negli- 
gence was not oouneoted with the 
fraudulent transfer Itself, or with on 
actual transaction of the party to be 
estopped with the party setting up the 
estoppel.— -Caledonian Gold-Mining 
Go. V, Manners (1872), 2 C. A. 174.— 


1605 iii. .] — In order to estab- 
lish a case of estoppel by negligence the 
negligence must ne the proximate 
cause of the loss Buffered. 

Entrusting documents of title to au 
agent for the purpose of negotiating 
an advance on mtge. of property 
belonging to pltf. is not the proximate 
cause of the loss, where the agent 
for^s a power of attorney under 
which a mtge. bond is passed in 
favour of deft. & then miBappro- 
prlates the money. In such ciroum- 
stanoes ; — Held : pltf. was entitled 
to have the mtge. bond oanoelled. — 
KmsTAL V. Rowell (1904), T. H. 06.— 
S. AF, 


1605 iv. .] — Pltf., having pur- 
chased shai-OB in a Transvaal gold- 
mining oo., & accepted as sufficient 
delivery a certificate indorsed in blank 
by the registered holder, deposited 
the certificate with his broker mr safe 
oustody. The broker delivered the 
certificate for valuable oonsideration 
to deft., who had no notice of plti.’s 
interest iu the shares, Sc he, having 
purchased them under stock-exchange 
rules, had them registered in his 
name. Iu an action for the return of 
the shares ; — Held : although the 
instrument was not negotiable, the 
universal custom in South Africa 
being to accept certificates so indorsed 
as being iu “ order,” pltf. was estopped 
by his conduct in leaving the insfru- 
ment in that form in me hands of 
a sharebroker from asserting his right 
to the shares. — Van Blommbstein v. 
Holliday (1904), 21 S. C. 11.— S. AP. 

1606 V. .] — In order that a 

customer may be estopped by negll- 
^noe from disputing a forged cheque, 
it must he shown that such neglfi^oe 
was the real & proximate cause of 
loss to the bank. — S tandard Bank 
OP S. A. V. Kaplan, [1922] C. P, D. 
214. — S. AF. 
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Sect, 8. — Sy representation: Sub-sect, 4, A, & B. 

Sects. 4 <& 6,] 

L. J. Q. B. 418 ; 62 J. P. 680 ; 36 W. R. 880 ; 

4 T. L. R. 46, 0. A. 

Annotaiiona: — Eefd. Bank of England v, Vogliano, [18911 
A. O. 107 : Soholfledd v. Londesbotough, [1895] 1 Q. B. 
536 ; Hubon v. Great Fingall Oonsolidated, [1904] 2 
K. B. 712 : Eepltigalla Rubber Estates v. National Bank 
of India, [1909] 2 K. B. 1010 : London Joint Stock Bank 
i>. Maomman & Arthur, [1918] A. 0. 777. 


1612. 

1613. 




-Sbton V. Lafonb, No. 11, ante. 
-Vagliano Brothers v. Bank of 


England, No. 1601, ante, 

1614. .] — Pltf. carded on business as a 

tobacco mercnant in Melboiime, Australia, under 
a flbrtn name. He also had a London office 
bearing the firm name, at which the business of 
purchasing & paying for goods in London & ship- 
ping them to Melbourne was carried on. While 
absent in Australia he appointed an agent at the 
London office under a power of attorney, describing 
him, pltf., as of Melbourne trading as a tobacco 
merchant under the firm name, & authorising the 
agent for him, pltf., &; in his name, or in his 
trading name, to pimchase & to make any contract 
for the purchase of any goods in connection with 
the busmess carried on by him, & to make such 
purchase either for cash or on credit, with power 
to modify or cancel the contracts for purchase, 
& where necessary in connection with his business, 
to make, draw, sign, accept, or indorse any bills 
of exchange or promissory notes which should be 
requisite or proper in the premises & to sign 
pltf.’s name or his trading name to any cheques 
on his banking account in London. 

The agent, purporting to act under the power of 
attorney, obtained a loan of £4,000 from defts,, a 
firm of cigar merchants in London who had pre- 
viously had frequent business dealinip, including 
loan transactions, with pltf. On applying for the 
loan the agent, who was well known to defts., 
represented that the power of attorney authorised 
him to borrow money, & the loan was required 
for the purposes of the pltf.’s business. At the 
same time he produced to them the power itself, 
but, beln^ satisfied with his assurances) they did 
not read it. On receiving the £4,000 the agent 
handed to defts. as security bills of exchange for 
the amount accepted in his own name per pro 
pltf.’s flirm. He then paid the £4,000 into pltf.’s 
London banking account, drew it out by cheques 
drawn by him under the power & applied it to his 
own use. 

Pltf. being at that time m Austraha, had no 
knowledge of the loan transaction. In an a(Ot4on 
by him against defts. to restrain them from 
negotiating the bills upon the ground that they 
had been accepted without his authority, & upon 
a counter-claim by defts. against pltf. for the 
£4,000 as money had &> received by him to their 
use ; — Held : (1) the power of attorney gave the 
agent power to purchase only, with such powers 
as were necessarily implied by the appointment of 
the agent as purchasing agent, did not confer 
authority to borrow ; (2) the primary cause of 
the loss of the £4,000 was the neglect by defts. 
of ordinary business precautions when lending the 
money to the agent, & they were estopped by this 
neglect, & also by constructive notice that the 
agent had no power to borrow, from claiming it 
as money had & received by pltf. to their use. 

Their [deft’s.] omission to read the power was 
the proximate cause of the loss ~ ^ 

L.J.). 

The primary cause of the loss is not anything 
done or omitted to be done by pltf. but the 


neglect of ordinary business precautions by defts. 
(Stirling, L.J.).— Jacobs v. Morris, [1902] 1 Oh. 
816 ; 71 L. J. Oh. 863 ; 86 L. T. 275 j 60 W. R. 
371 ; 18 T, L. R. 384 ; 46 Sol. Jo. 316, 0. A. 

-.1 — Bell v, Marsh, No. 1106, arde, 

,j — To entitle a pltf. to recover from 

deft., on the ground of estoppel, a loss occasioned 
through culpable neglect on the part of deft., 
pltf. must prove that the negligence complained 
of occurred in the particular transaction in which 
his loss arose, & also that such negligence was the 

E roximate, direct, or real cause of the loss. — 
lONGMAN V . Bath Electric Tramways, Ltd., 
[1906] 1 Ch. 646 ; 74 L. J. Ch. 424 ; 92 L. T. 743 ; 
63 W. R. 480 ; 21 T. L. R. 373 ; 12 Mans. 147, 
C. A. 

Annotation : — Menid. Ralnford v. Keith & Blackman Co. 
(1906), 74 L. J. Ch. 631. 

1617. .] — Carlisle & Cumberland Bank- 

ing Co. V. Bragg, No. 1603, ante. 

1618. .] — Lancashire & Yorkshire Ry. 

Co., London & North Western Ry. Co. & 
Graesbr, Ltd. v. MacNicoll, No. 1080, ante. 
What amounts to negligence.] — See Negligence 
& specific Titles passim. 

Liability for negligence.] — See Negligence & 
specific Titles passim, 

B, In Preparation and Custody of Documents, 
Negotiable instruments — Inchoate instruments.] 
— See Bills op Exchange, Vol. VI., pp. 69, 72-75. 

Forged or unauthorised signatures — 

Generally.] — See Bills of Exchange, Vol. VI., 
pp. 103-108. 

Fraudulent alteration of instrument.] 
— See Bankers, Vol. III., pp. 230 et seq. ; Bills 
op Exchange, Vol. VI., pp. 383, 384. 

In connection with sale of goods.] — See Bail- 
ment, Vol. HI., p. 78, Nos. 106, 167 ; Pawns & 
Pledges ; Sale op Goods, 

Powers of attorney — Forged powers of attorney 
— For transfer of shares & stock.] — See Bankers, 
Vol. III., pp. 124-127 ; Companies, Vol. IX,, 
pp. 389, 390 ; Vol. X., p. 1144. 

Blank transfers of shares — Left in hands of 
brokers.] — See Companies, Vol. IX., pp. 365 
ct seq. 


Sect. 4.— ARISING IN PARTICULAR RELATION- 
SHIPS AND TRANSACTIONS. 

Accounts — Generally.] — See Equity, Vol. XX., 
pp. 266 et seq, 

Agents’ accounts.] — See Agency, Vol. I., 

pp. 441, 442, 445-447. 

Auctioneers.] — See Auction & Auctioneers, 
Vol. III., p. 30, Nos. 219, 220. 

Bailor & bailee — Estoppel of bailee.] — See Bail- 
ment, Vol. III., pp. 77, 78, 100-106, Nos. 164, 281- 
306. 

Estoppel of joint bailors — Delivery to one.] 

— See Bailment, Vol. III., p. 117, No. 398. 

Banker & customer — Generally.] — See Bankers, 
Vol. III., pp. 175, 216, 276, Nos. 308, 640, 860. 

Forged or altered cheques, negotiable 

Instruments & other documents.] — See Bankers, 
Vol. III., pp. 230 seq.f 285 et seq. ; Bills op 
Exchange, Vol. VI.. pp. 383, 384. 

Entries in pass-book.] — See Bankers, Vol. 

III., pp. 243 ei seq. 

Bankruptcy — Bankrupt & trustee in bank- 
ruptcy.] — See Bankruptcy, Vol. V., pp. 641, 729- 
738, 1011, Nob. 6763, 6324 el seq,, 8^9 

Estoppel of creditor as to proof of debtj — 
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See Bankruptcy, Vol. IV., pp. 328 ei seq., 848 
et seq,, Nos. 8079 et seq., 3262 et seq. 

Bills of exchange & other negotiable instruments 
— Generally.] — See Bills op Exchange, Vol. VI., 
pp. 69, 72-76, 103-108, 452, 463, 456. 

Estoppel of acceptor.] — See Bills op Ex- 
change, Vol. VI., pp. 301-305. 

Estoppel of drawer.] — See Bills of Ex- 
change, Vol. VI., p. 307. 

Estoppel of Indorser.] — See Bills op Ex- 
change, Vol. VI., p. 312. 

Fraudulent alteration of instrument.] — 

See Bills op Exchange, Vol. VI., pp. 383, 384. 

Waiver of presentment.] — See Bills of Ex- 
change, Vol. VI., pp. 242 et seq. 

Waiver of notice of dishonour.] — See Bills 

OF Exchange, Vol. VI., pp. 281 et seq. 

Bills of lading.] — See Shipping. 

Bills of sale.] — See Bills of Sale, Vol. VII., 
pp. 108, 127, 145, Nos. 648, 722, 723, 802. 

Building contracts — Effect of certificate.] — 
See Building Contracts, Vol. VII., pp. 356 et 
seq.y 381, 382. 

Waiver of right to forfeit.] — See Building 

Contracts, Vol. VII., pp. 407, 408. 

Carriers — Generally.] — See Carriers, Vol. VIII., 
pp. 33, 34, 63, 123, 224, 225, Nos. 189, 190, 352, 
363, 826, 1435. 

Effect of misstatement to carrier.] — See 

Carriers, Vol. VIII., pp. 24, 61, 52, Nos. 133-137, 
343. 

Commons — Map with inclosure award.] — See 
Boundaries, Vol. VII., pp. 316, 317, Nos. 367- 
370. 

Companies — Issue of debentures.] — See Com- 
panies, Vol. X., pp. 776 et seq. 

Issue of share certificates.] — See Com- 
panies, Vol. IX., pp. 287 et seq. ; Vol. X., pp. 1129 
et seq. 

Issue of fully or partly paid shares.] — See 
Companies, Vol. IX., p. 299. 

Transfer of shares — Generally.] — See Com- 
panies, Vol. IX., pp. 381, 382; Vol. X., p. 1144. 

Blank transfers.] — See Companies, 

Vol. IX,, pp. 366-367. 

Estoppel of shareholder from claiming 

rights or denying liabilities.] — See Companies, Vol. 
IX., p. 198. 


Register of members — How far conclusive.] 

— See Companies, Vol. IX., pp. 207, 208. 

Compositions & schemes & deeds of arrange- 
ment— Position Of creditors.]— Bankruptcy, 
Vol. V., pp. lllO et seq. 

Compulsory purchase of land — Abandonment of 
notice to treat.] — See Compulsory Purchase oF 
Land, Vol. XI., pp. 176, 177. 

Consent to entry on land by promoters.] — 

See Compulsory Purchase of Land, Vol. XI., 
pp. 217, 218. 

Conveyances.] — See Part V., ante. 

Delivery orders.] — See Nos. 1046, 1206 , antCy & 
generallyy Sale of Goods. 

Executions.] — See Execution. 

Insurance.] — See Insurance. 

Invoices.] — See Nos. 1211, 1212, ante. 

Landlord & tenant.] — See Landlord & Tenant. 
Licensor & licensee — Of patent.] — See Patents. 

Generally.] — See Easements, Vol. XIX., 

pp. 1 et seq. ; Landlord & Tenant ; Trespass. 
Mortgagor & mortgagee.] — See Mortgage. 
Patents — Assignor & assignee.] — See Patents. 

Patentee & licensee.] — See Patents. 

Pawnbrokers.] — See Pawns & Pledges. 
Principal agent — Inter se.] — See Agency, 

Vol. 1., pp. 384, 441-443, 445-447, 454-456. 

As regards third parties.] — See Agency, 

Vol. L, pp. 316, 330 et seq.y 384, Nos. 373, 467 
et seq. 

Principal & surety.] — See Guarantee. 

Receipts.] — See Part IV., Sect. 3, sub-sect. 2, B. 

{d)y ante. 

Sheriffs.] — See Sheriffs & Bailiffs. 

Transfers — Of shares & stocks.] — See Bankers, 
Vol. III., pp. 124-127 ; Companies, Vol. IX., pp. 
365-367, 381, 382 ; Vol. X., p. 1144. 

Trustee & cestui que trust.] — See Trusts & 
Trustees. 


Sect. 5.— PLEADING ESTOPPEL. 

Sec, notv, R. S. C., Ord. 19, r. 15, & generally. 

Pleading. 

1619. Necessity for.] — A waiver of privilege in one 
action estops a man from pleading it in any other. 
If pltf., however, will avail himself of the estoppel. 


PART VI. SECT. 5. 

1619 i. Necessity for,] — In an action 
against a city for I'omovingpltf.’s stops, 
it appeared in evidence that when the 
city engineer called on pltf. in reference 
to the alleged encroachment on the 
street, pltf. asked the engineer to give 
him the line of the street, whereupon 
the engineer marked It on the corner 
of the steps with a pencil. Ueft.’s 
counsel contended that pltf. was bound 
by this proceeding, under sect. 270 
of the Act of incorporation, & that 
not having appealed under sect. 271 
ho was estopped : — Held ; deft, could 
not take advantage of the estoppel, 
not having pleaded it. — Evans o. 
Halifax City (1882), 3 K. & G. 321. — 
CAN. 

1619 ii. .] — Defts. in answer to 

an action for trespass to land by 
erecting a building thereon, sot up 
in their statement of defeneo that the 
erection was upon land on defts.’ 
side of boundaries, fixed by agree- 
ment between the parties, & also that 
pltf. was estopped by his conduct & 
representations from denying that 
the boundaries were as claimed by 
defts. : — Held : the speciflo acts & con- 
duct causing the alleged belief relied 
on as an esto^el must be pleaded. — 
Guiohon V . Fisherman’s Cannery 
Co. (1896), 4 B. 0. R. 616.— CAN. 


1619 iii. .] — ^An estoppel in pais 

need not be pleaded to make it obliga- 
tory. — Imperial Brewers v. Gelin 
(1908), 18 Man. L. R. 283.— CAN. 

1619 iv. .1 — In an action for the 

price of goods sold & delivered, of 
wliich an account was rendered, 
defts. gave evidence that, upon receiving 
a i-cceipt for that account, which was 
for the whole amount due, they 
destroyed all prior accounts : — Held : 
if these facts had been pleaded, the 
plea of estoppel would have been a 
good one, showing that defts. had 
altered their position to their detri- 
ment ; but as the facts were not 
pleaded, pltfs. were not estopped. — 
Swift Canadian Co. v. Easterbrook 
& Son (1913), 20 W. L. H. 142.— 
CAN. 

16 1 9 v. . ] — In order to bold liable 

a person who places his name on a 
lien note. Intending thereby merely 
to witness the maker’s signatme, 
either a promise to pay must bo 
established or the principal of estoppel 
specially j)leadod & its application 
proved. — H ayes v. Wilson ScKiuhard- 
SON (1914), 29 W. L. K. 381 : 0 

W.W.ll. 1495; 20 D.L.R. 569.— CAN. 

1619 vi. .] — The facts relied on 

to establish an estoppel of any kind 
including an estoppel in vais, should 
be pleaded; them i« not, ai least under 


modern praotioo, a right to set ui) 
estoppel in pais without pleading it. — 
Mackenzie v. William Gray & Sons 
Co.. Ltd. (1914), 28 W. L. R. 322.— 

CAN. 

1 6 J 9 vii. . ] — Whore liability only 

arises by virtue of agency by estoppel, 
then agency by estoppel should be 
pleaded. If defts.’ conduct & repi-e- 
sontations arc such as to give pltf. good 
reason for considering that there was 
a(;tual agency, although the facts do 
not support such a finding, pltf. 
should bo allowed to amend his 
l)lcading8 at the close of the trial & 
plead agency by estoppel, where the 
facts will support such a finding. — 
Imperial Ei.evatob & Lumber Co. 
V. Hillman (1915), 30 W. L. li. 951 ; 
8 W. W. It. 381.— CAN. 

1619 viii. .] — In an action to re- 
cover certain live stock, which deft, 
had removed from a farm, which pltf. 
had leased, together with the farm, 
to deft., deft, admitted the removal 
of the stock, but claimed to have 
substituted other stock of equal 
value. On the trial the judge directed 
the jury that deft, had no right to 
remove the stock & substitute other 
stock instead, even though such 
substituted stock was of equal or 
greater value than that removed. 
Notwithstanding this direction the 
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Sect. 5. — Pleading estoppel. Part VII*'] 

he must set it forth & rely upon it in his replication. 
— Jones v. Bodeenob (1697), 1 Ld. Baym. 136 ; 
1 Salk. 2 ; 6 Mod. Bep. 310 ; 01 B. B. 980. 

1620. .] — Stroud v. Gerrard (Lady) 

(1707), 1 Salk. 8; 91 E. B. 7. 

Annoi^ion : — Refd. Meredith v. Hodges (1807), 2 Bos. & 
P. N. 11. 453. 

1621. .] — When a receipt has been given by 

one partner in the name of the firm, but without 
the i^owledge of the other partners, such receipt 
is not conclusive evidence against the firm in an 
action by them for their demand. 

If the receipt operates as an estoppel, you should 


have pleaded it (Littlbdalb, J.). — Farrar v. 
Hutchinson (1839), 9 Ad. & El. 641 ; 1 Per. & 
Dav. 437 ; 2 WiU. Woll. & H. 106 ; 8 L. J. Q. B. 
107 ; 112 B. B. 1356. 

Annotation : — Mentd. Wallace v. Kolaall (1840), 8 Bowl. 841. 

1622. .] — Freeman v. Cooke, No. 1019, 

ante, 

1623. .1 — Collins v. Smith (1896), 12 

T. L. B. 474. 

Estoppel by matter of record .] — See Part 

II., Sect. 5, ante. 

Estoppel by deed .] — See Part V., Sect. 9, anie. 

1624. Mode of.] — Keith v. Gancia (B.) & Co., 
Ltd., No. 1213, anie. 


Part VII. — Pleading Estoppel. 

Estoppel by matter of record .] — Sec Part II., | Estoppel by deed .] — Sec Part V., Sect. 9, ante. 
Sect. 5, ante. Estoppel in pals .] — See Part VI., Sect. 5, ante. 


jury found the stock removed belonged 
to deft. : — HeM : as estoppel had 
not boon pleaded or raised on the trial 
it was not open to deft, to contend, 
on the motion to sot aside the verdict 
or for a now trial, that pltf. by his 
conduct allowed deft, to assume that 
bo could substitute stock for that 
l■cmu^••^l & was estopped from claiming 
title to tho stock removed. — Rush v. 
CLAIIK (1918), 45 N. B. R. 393.— CAN. 

1619 ix. .] — Although estoppel 

was not pleaded, the question was argued 
in tho ct. below after the evidence had 
been taken, & as pltfs. did not show 


that any further evidence could bo 
procured tho ct. held that deft, was 
entitled to judgment. On appeal : — 
Held : as estoppel was not pleaded at 
tho trial pltfs. should have the option 
of a new trial on this issue. — Dunbau 
V. Hoskins (J. S.) Lumber Co., Ltd. 
(1919), 47 N. B. R. 178.— CAN. 

1619 X. .] — Not only is it neces- 

sary that estoppel be specially pleaded 
before the plea is available but it is 
further necessary that the plea bo 
drafted with groat paiticularity & 
cloarncs.s, & whcits these qualities 
are absent tho pleadings will be 


sufficient to set up estoppel. — WmTE 
V. Kirkman, [1923] 3 D. L. R. 741 ; 
3 W. W. R. 254.— CAN. 

1619 xi. .] — An estoppel in pais 

need not be pleaded in order to make it 
obligatory.^ — C iva Rau Nanaji r. 
Jevana Rau (1863), 2 Mad. 31. — IND. 

1624 i. Mode of .] — Where estopped 
by repieaentation is alleged, sufficient 
articulars of the I’eprosentation must 
e given to prevent a surprise on the 
opposite party.— New Bbighton Tram- 
way Co. V. Knight (1893), 12 N. Z. 
L. R. 371.— N.Z. 
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ESTOVERS. 

See C'oMMOKS and Rights op Common. 


ESTRAYS. 

Animals ; Constitutional Law. 


ESTREAT OF RECOGNISANCE 

Sre Criminal Law ano Prockdurk. 


EVICTION. 

See CoiTNTY Courts ; Landlord and Tknan r. 


EVIDENCE. 

(See Volume XXII.) 

Owing to the extent of the above Title it was 
not feasible to include it in the 'present Volume, 
and it will, therefore, form Volume JCXII. It 
is believed that this plan will he more serviceable 
than if the Title was divided and appeared in 
two Volumes. 
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tempt OP Court. 
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Eaectdion of Jitdgmeni 
of Death 

Execution of Judgment 
of Imprisonment 

Fees 

Extents . 

Husband's Liability 
for Wife's Debts 

1 mprisonment for 

Debt 

Interpleader 

Judgments of Scottish 
and Irish CourtSt 
enforcing 

Malicious Execution . 

Mandamus 

Poundage 


See Sheriffs and 
Bailiffs. 

„ Prisons. 

„ Sheriffs and 
Bailiffs. 

,, Crown Practice. 

„ Husband and Wife. 

„ Bankruptcy. 

„ Interpleader. 


„ Conflict of Laws ; 
Judgments. 

,, Malicious Prosecu- 
tion. 

„ Crown Practice. 

„ Sheriffs and 
Bailiffs. 


Receivers, Appoint- 
ment and Duties of 
Receiving Order 
Registration 
Removal of Judgments 
and Orders from In- 
' ferior Courts for 
Execution 


Sequestration of Bene- 
ffCes ... 
Sheriffs and Officers . 

Specific Performance , 

Trustee in Bankruptcy, 
Rights of, as against 
Person issuing Writ 
Winding-Up Order 


See Bbcbivebs. 

„ Bankruptcy. 
„ Judgments. 


,, Conflict of Laws ; 
County Courts ; 
Crown Practice ; 
Judgments. 

,, Ecclesiastical Law. 
,, Sheriffs and 
Bailiffs. 

,. Specific Perform- 
ance. 


„ Bankruptcy. 
,, Companies. 


Part I. — In General. 


Writs of execution.] — See R. S. C., Ord. 42. 
Appointment of receiver.] — See Part V., Sect. 6, 
sub-sect. 1. 

Attachment of debts.] — See Part V., Sect. 1, 
sub-sect. 1, post. 


Attachment & committal.] — See Contempt of 
Court, Voi. XVI., pp. 46 et seq. 

Charging order as execution.] — See Part V., 
Sect. 2, sub-sect. 1, post 


Part II. — Matters Common 

Sect. 1.— IN RESPECT OF WHAT JUDGMENTS 
OR ORDERS EXECUTION MAY BE ISSUED. 

Sub-sect. I.^In General. 

See R. S. C., Ord. 42. 

Recovery of money.] — See R. S. C., Ord. 42, r. 3. j 
Payment of money to any person.] — See R. S. 0., 
Ord. 42, r. 3. 

Payment of money into court.] — See R. S. C., 
Ord. 42, r. 4. 

Recovery or delivery of possession of land.] — 
See R. S. 0., Ord. 42, r. 6. 


to all Modes of Execution. 

Recovery of property other than land or 
money.]— ASee R. S. 0., Ord. 42, r. G. 

To do any act other than the payment of 
money.] — See R. S. 0., Ord. 42, r. 7 ; & see 
Contempt of Court, Vol. XVI., pp. 41 ei seq. 

To abstain from doing anything.] — See R. S. C., 
Ord. 42, r. 7. 

For costs only.] — See R. S. 0., Ord. 42, r. 18. 

Orders of Probate Division.] — See Executors. 

“ Final Judgments or orders — Within Bank- 
ruptcy Act.] — See Bankruptcy, Vol. IV,, pp. 90- 
92, Nos. 813-834. 


PART I. 

a. OeneraX rule.] — Execution is a 

g rocoeding to enforce a decree of a ct., 

: comes under the head of purely 
adjective law, — P asupati Lutohbiia 
V. Pasupati Muthambhatlu (1876), 
I. L. R. 1 Mad. 62.— IND. 

b. Execuilon bad in part — Whether 
bad far whole.] — An execution bad for 

8 art is bad for the whole. — S cott v. 

[oCatfrbt (1888), M. L. R. 5 S. C. 
202.— CAN. 

0 . Issuing of writ — Judicial act.] 
— The Issuing of a writ of execution la 
a judicial act, & an action for damages 
does not lie for refusing to issue such 
writ. — L ynch v. Wood, Mao. 179. — 
N.Z. 

PART II. SECT. 1, SUB-SECT. 1. 

d. Judgment — For costs.] — Exe- 
cution Is not the proper process to 
enloroe decrees of the Prohate Ct. 
except as to costs, — Be MDWiLLtA3(s' 
estate (1890), 23 N. S. R. 367.— CAN. 

— Where a judge*S 


order requires deft, to pay inter- 
locutory costs to pltfs., & the judge 
makes an <uul du’eotlon that oosts 
previously awarded to deft, should be 
set ofl pro tanto, the deduction should 
he made before execution issues on the 
J^udge’s order .—-People ’8 Building & 
Loan Assocn. v. Stanley (1902), 
4 O. L. R. 644 ; 2 O. W. R. 122.— 
CAN. 

f. Costs of appeal — Whether 

rsooeerabU by «a;e<n<<ion.]— Where an 
appeal from the decision of a judge in 
equity is dismissed with oosts, the 
costs of the appeal are recoverable by 
attachment & not by execution under 
17 Viet. o. 18. — Smith v. Armstrong 



g. .] — Deft, appealed from 

BO much of a decree as related to 
the amount of oosts payable by him 
to pltf. The decree of the Appellate 
Dt. directed ** that the order of the 
lower ot. be uph^d, &; the appeal be 
^iBmlssed : applt. to pay the oosts : — 
“eld: the amount of costs awarded 


by the lower ct., although they wore 
not speoifled in the Appellate Ct.'s 
decree, were recoverable in execution 
of that decree, inasmuch as those 
costs were the subject-matter of the 
appeal.— -Himayat Hussain v. Jai 
Devi (1883), 1. L. R. 6 Ail. 589. — IND. 

h. — — Of foreigti court .] — If the 
“ addition ” of deft, is not stated in 
the memorial of a foreign judgment 
filed in N.S.W., the ot. oannot allow 
execution to iraue on it. — B erry v. 
Shead (1886), 7 N. S. W. L. R. 39.— 
AUS. 


k. .] — Execution may 

be issued under Windlng-up Act, 
R. S. C. c, 129, 8. 85, upon the order of 
a ot. of another province upon the 
mere production to the officer of the 
High Ct. of a properly oertifled copy 
of such order . — Re Dominion Cold 
Storage Co. (1898), 18 P. R. 68. — 
CAN. 


-- ;.j— -ine judgment of 

a for^gn ct., obtained on a decree of 
a ot. in British India, is no bar to the 
execution of the original decree.— 
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Execution. 


Sect. 1 . — In respect of what judgments or orders 
execution may be issued: Suh-’Sects. 1, 2 3. 

Sect. 2 : Su bsects. 1 tSe 2.] 

Judgments & orders removed by certiorari — 
For purposes of execution or coercive process.] — 

See Crown Practice, Vol. XVI., pp. 478-479, 
Nos. 3698-3608, 

Conditional judgments or orders.] — See Sub- 
seefc. 2, post. 

See, generally i Judgments. 


Sub-sect. 2. — Oonditionae Judgments or 

Orders. 

See B. S. C., Ord. 42, rr. 2, 0. 

1. Condition to be performed by third party — 
Execution postponed.] — In an action of trover, by 
churchwardens, to recover a parish book, the 
judge, to whom the cause was referred after ver- 
dict, by consent of the parties, made an order, 
which was made a rule of ct., that the costs of 
both sides should be paid by the parish. The 
cause came on for trial a second time, when, on 
Aug. 10, 1862, it was ordered that defts. pay 
pltfs. their costs on Mar. 1, 1863, “ unless in the 
meantime the sum be paid to pltfs. out of the 
parish funds.” This order was made a rule of ct. 
in Michaelmas term 1862, &, defts. not having 
paid the money on Mar. 1, 1853, execution was 
issued against them : — Held : the order being 
conditional was not an ” order to pay money ” 
within Judgments Act, 1838 (c. 110), upon which 
execution could issue. — Gibbs v. Flight (1853), 
13 0. B. 803 ; 1 C. L. K. 329 ; 22 L. J, C. P. 256 ; 
17 Jur. 1034 ; 138 E. B. 1417. 

2. Condition to be performed by defendant — 
Leave granted on terms.] — The decree in a vendor’s 
action for specific performance directed that, on 
pltf. executing an assignment & delivering to 
deft, the deeds & writings relating to the property, 
deft, should pay to pltf. the amount certified to be 
due for purchase money, interest, & costs. Pltf. 
executed the assignment, & tendered the deeds to 
deft. Deft, refused to receive the deeds, or to 
pay the money. Pltf. moved for leave to issue 
execution for the amount certified to be due, on 
the groimd that he had performed the condition : 
— Held : pltf. must deposit the executed assign- 
ment & the deeds in ct., & on such deposit an 
order should be drawn up that pltf. should pay 
the amount certified &> the costs of the motion 
within four days. — Bell v. Denver (1886), 64 
L. T. 729 ; 34 W. B. 638. 

3. Conditional distinguished from absolute 
order.] — On motion for judgment in default of 
defence in an action for specific performance by 
vendors against a purchaser, it was ordered that 
an account should be taken of what was due to 
pltfs., & that deft, should pay to pltfs. what should 
be certified to bo due at a time & place to be 
appointed by the judge when the conveyance 
should have been approved, & thereupon it was 
ordered that ifitfs. should deliver to deft, the con- 
veyance & title deeds. The chief clerk certified 
the amount due, &. fixed a day & place for pay- 


ment. Pltfs. attended at the time &; place fixed 
with the conveyance Se title deeds, but deft, did 
not attend. Motion by pltfs. that deft, might 
pay the amount certified to be due from him into 
ct. within four days after service of the order, 
& that thereupon pltfs. might execute a proper 
conveyance to him & deliver to him the title 
deeds. The original order was never served on 
deft. : — Held : an order for payment into ct 
would not, under the circumstances, be made, as 
the origin^ order was an absolute order for pay- 
ment to pltfs., & a complete & final order directly 
the certificate was made finding the amount due ; 
but pltfs. were entitled to a four or seven days’ 
order for payment to themselves personally, such 
order being only a working out of, & ancillary to, 
the origin^ order. On such an order execution 
will issue, notwithstanding the order directs 
delivery of a conveyance, as such an order is 
divided into two separate & distinct parts — an 
absolute order for payment & an absolute order 
for the delivery of a conveyance ; & such execu- 
tion may be by fi. fa., elegii, or writ of sequestra- 
tion. — Bobinson V. Galland (1889), 60 L. T. 
697 ; 37 W. B. 396. 


Sub-sect. 3. — Arbitration I^ioceedings. 

See Arbitration Act, 1889 (c. 49), s. 12 ; B. S. 0., 
Ord. 42, r. 31a. 

Enforcement of award by judgment & execution.] 

— See Arbitration, Vol. II., p. 667, Nos. 1982 
ct seq. 

Abortive reference to arbitration — Verdict subse- 
quent to reference.] — See Arbitration, Vol. II., 
p. 383, Nos. 447 et seq. 

Recovery of costs.] — See Arbitration, Vol. II., 
p. 611, Nos. 2422 et seq. 


Sect. 2.— CONDITIONS PRECEDENT TO 
EXECUTION. 

Sub-sect. 1.— In General. 

Sec, 'now. B. S C., Ord. 42, r. 1 ; Ord. 64, r. 13. 

4>. Notice of intention to execute judgment — 
Judgment more than year old.] — “Proceeding” 
in B. S. C., Ord. 64, r. 13, means a proceeding 
towards & not after judgment ; therefore, when 
more than one year has elapsed after judgment, 
it is not necessary for a party who deices to issue 
execution to give a month’s notice to the other 
party of his intention to proceed. — Houlston v. 
Woodall (1884), 78 L. T. Jo. 113, 0. A. 

Annotat'ion : — Consd. Taylor r. Roe (1893), 62 L. J. Ch. 391. 

6. .] — A motion was made in an 

action commenced in 1882 for leave, under B. S. C., 
Ord. 42, r. 23, to issue a writ of sequestration 
against deft, for non-compliance with certain 
orders made in 1884 & 1886 directing accounts to 
be brought in & the payment of costs to pltf. No 
effective proceeding in the action had been taken 
since Aug. 1884, & it was objected that a month’s 
notice of the intention to proceed should have 
been given by pltf., under B. S. C., Ord. 64, r. 13 : 


Fakubuddeen Mauomed ABSAN V. 
Bengal Official Trustee (1881), 
I. L. R. 7 Calc. 8.— IND. 

Execution for non-pay- 

vient of costa — Delay .] — An execution 
for non-payment of costs ordered 
tboitfli the costs had been taxed 
nearly five years previously, it appear- 
ing that the delay was caused by an 
expectation that the costs would bo 


credited against an accoimt due to the 
execution debtor. — B orden v. Sumner 
(1887), 26 N. B. R. 687.— CAN. 


R. Against executor — Whether 

heir bound.] — For the purposes of an 
execution against lands, beirp are 
primA fade bound by a Jud^ent 
against the exor. or administrator of 
their ancestor, in the same way as 
next-of-kln are bound. — Lowell v. 


Gibson (1872), 19 Gr. 280.— CAN. 

o. Under Supreme Court 

Act, I860.] — An execution issued since 
the coming into force of Supreme 
0>urt Act, 1882, on a judgment 
obtained under Supreme Court Act, 
1860, must be Issued in accordance 
with the rules under the Act of 1882. — 
Coupland v. Beedkll (1885), 4 N. Z. 
L. R. 176.— N.Z. 
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Part II,— Matters Common to all Modes of Execution. 


^Held : the issue of execution as to costs was not 
a proceeding in the action of which notice was 
necessary under Ord. 64, r. 13, &; leave was given 
to issue the writ of sequestration to enforce pay- 
ment of the costs ; but such leave was refused as 
to the accounts. — T ayixir v. Roe (1893), 62 
L. J. Oh. 391 ; 68 L. T. 263 ; 3 R. 306. 

6. Registration of consent order — Bankruptcy 
Act, 1849 (c. 106), s. 137.] — A. having com- 
menced an action of debt in the Queen’s Bench 
against B., a trader, B. proposed that a judge’s 
order should be made for stay of proceedings upon 
payment of debt & costs, & sent to A. a summons 
for that purpose, upon which a consent was in- 
dorsed by A. A judge’s order was thereupon 
made, at the instance of B., directing proceedings 
to be stayed on payment of debt & costs ; in de- 
fault of payment, judgment to be signed & execu- 
tion to issue. B. served a copy of this order on A. 
Neither the original order, nor any copy of it, was 
filed with the clerk of the dockets & judgments 
in the Queen’s Bench, as directed by the above 
Act. Judgment was signed, & execution taken 
out, under the order ; & the sheriff paid to A., 
from proceeds of the sale of certain goods of B., 
the debt «fe costs for which execution had issued. 
After the execution & payment B. became bkpt. : 
— Held: (1) under the above Act the order, 
judgment <& execution were void as against B.’s 
assignees, the order not having been filed; (2) the 
assignees might recover from A. the amount paid 
him under the execution, as money had & received 
to their use as assignees. — Farrow v. Mayes 
(1852), 18 Q. B. 516 ; 19 L. T. O. S. 139 ; 17 Jur. 
132 ; 118 F. R. 195. 

Annotations ; — As to (1) Befd. Oowan v. Wriglit (1886), 18 
Q. B. D. 201. As to (2) Expld. & Apprvd. Re amith. 
Ex p. Browu (1887), 20 Q. B. L). 821. 

7 . Debtors Act, 1869 (c. 62).]-— Where 

a judgment obtained by consent is void for non- 
compliance with sect. 27 of the above Act, the ct. 
will refuse to grant leave to issue execution upon 
& in pursuance of R. S. 0., Ord. 42, r. 23 . — Jones 

V. Jaggar (1880), 64 L. T. 731, I). C. 

Annotation : — Consd. Oowan v. Wright (1886), 18 Q. B. D. 

201. 

8. .] — Sect. 27 of the above Act pro- 

vides that a judge’s order for judgment made 
by consent of deft, in a personal action shall be 
filed in the Ct. of Q. B. in the manner required by 
the sect, within twenty-one days after the making 
thereof, “ otherwise the order & any judgment 
signed or entered up thereon, & any execution 
issued or taken out on such judgment, shall be 
void ” : — Held : the effect of non-compliance with 
the requirements of the sect, is only to render such 
an order & judgment void as against the creditors 
of such deft., but not as against himself ; &, there- 
fore, deft, who had consented to sucli an order 
could not get the judgment signed upon it set aside 
on the ground that the order had not been filed 
in accordance with the sect. — G owan v. Wright 
(1886), 18 Q. B. D. 201 ; 56 L. J. Q. B. 131 ; 35 

W. R. 297 ; 3 T. L. R. 258, C. A. ; affg. S. C. sub 
nom. Gavan v. Wright, 3 T. 1j. R. 137, D. C. 

Annotations: — Consd. Re Rnasoll, Ex p. Guest (1888), 37 
W. R. 21 ; Taylor v. Sturrook, iSturrock v. Sturrook, 
[1900] A. C. 225. Befd. Crawshaw v. Harrisou, [1894] 

1 Q. B. 70. 

9. .] — Sect. 27 of the above Act 

provides that a ]udge’s order for judgment, made 
by consent of deft, in a personal action, shall be 


filed in the manner required by the sect, within 
twenty-one days after the making thereof, other- 
wise the order & any judgment signed or entered 
up thereon & any execution issued or l^ken 
out on such judgment shall be void. Deft, in an 
action consented to a judge’s order for judgment 
against him, which was accordingly signed & a 
garnishee order having been made upon the 
judgment the garnishee paid the debt attached to 
the judgment creditors before the expiration of 
twenty-one days from the date of the making of 
the order. The order was not filed as required by 
the above mentioned sect. Deft, subsequently 
committed an act of bkpey. & was thereupon 
adjudged bkpt. : — Held : although the moneys 
attached under the judgment had already been 
paid to the judgment creditors before the act of 
bkpey., nevertheless the judgment being avoided 
by failure to file the judge’s order, the trustee in 
bkpey. was entitled to recover from the judgment 
creditors the amount paid to them by the garnishee 
as money received to his use. In the absence of 
fraud, the payment by the garnishee discharges 
him althougli the judgment is afterwards set 
aside. 

A form of procedure [attaclimcnt of debts under 
a garnishee order], as to which it is, to say the 
least, doubtful whether it can be accurately de- 
scribed as an execution (Fry, L.J.). — Re Smith, 
Ex p. Brown (1888), 20 Q. B. D. 321 ; 57 L. J. Q. B. 
212 ; 36 W. R. 403 ; 4 T. I.. R. 259, C. A. 

10. Entry of judgment — Not essential.] — 
Judgment having been signed in an action against 
a married woman, execution upon which was 
limited to her separate estate not subject to any 
restraint ui>on anticipation, it was sought to 
attach in execution a sum of money recovered by 
her as damages in an action against the garnishee 
& for which the judge at the trial had directed 
judgment to be entered for her : — Held : the fact 
that judgment in the action against the garnishee 
was not in fact entered until after the commence- 
ment of the garnishee proceedings did not affect 
the right of pltf. to a garnishee order. 

The intention of the rule [R. S. 0., Ord. 41, r. 3] 
clearly is that, from the moment when the judge 
has pronounced judgment, & entry of the judgment 
has been made, the judgment is to take effect, not 
from the date of the entry, but from the date of 
its being pronounced ; it is an effective judgment 
from the day when it is pronounced by the judge 
in ct. (Lord Fsher, M.R.). — Holtby v. Hodgson 
(1889), 24 Q. B. D. 103 ; 59 L. J. Q. B. 46 ; 62 
L. T. 145 ; 38 W. R. 68 ; sub nom. Re Holtby, 

6 T. L. R. 24, C. A. 


Anmjiatvms : — CODSd. Dclghton v. Cockle, [1912] 1 K. B. 
206. Befd. Hambleton v. Brown, [1917] 2 K. B. 93. 
Mentd. Aylcsford v. G. W. Ry., [1892] 2 Q. B. 626 ; 
Poitou V, Harrison, [1892] 1 Q, B. 118 ; Hood Barrs v. 
Catlicart, [1894] 2 Q. B. 559 ; Re Hewett, Ex p. Levene, 
[1895] 1 Q. B. 328 : Softlaw v. Welch, [1899] 2 Q. B. 
419 ; Bolitho v. Gldley, [1905] A. C. 98. 


Conditional orders.] — See Sect. 1, sub-sect. 2, 
ante. 


Sub-sect. 2.^Service op Judgment or Orders 

— Demand. 

See, now, R. S. C., Ord. 41, r. 5 ; 42, r. 1 . 

11. Necessity for service — Judgment or order 
for payment of money or costs.] — Pltf. having ob- 
tained an order for taxation of his attorney’s bill 


PART II. SECT 2. SUB-SECT. 2. 

p. Necessity for service — ■ Or de- 
7nand-—J udgmeiU or order for payment 
of money or costs. ] — The ct. will not gran I 
an attachment against an overholding 

J. — VOL. XXI, 


tenant, under 4 Wm. IV. c. 1, 8. 53. 
for non-payment of costs, until an 
order to pay the costs has boon first 
served upon the tenant & a demand 
made. — lie McLaculan (1847), 3 


U. C. R. 331.— CAN. 

A- r — T , •] — A party 

who has to pay debt & costs on a final 
judgment on verdict, nonsuit, demurrer, 
or otherwise, In the ordinary course of 

E E 



418 


Execution. 


SecU 2 . — Conditions precedent to execution: Sub- 
sect. 2. Sects. 3 4.] 

of costs, it was taxed accordingly, but the allocatur 
was not served on pltf . in the regular way, but was 
sent to him by post, & no demand was made on 
him for the amount. The attorney afterwards 
obtained on an ex p, application an order on pltf. 
to pay the amount found by the master to be due, 
which, without any notice of it to pltf., he made 
a rule of ct., & issued a fi. fa. thereon, under 
Judgments Act, 1838, s. 18 : — Held : the execution 
was irregular. — B ickabds v. Patterson (1841), 
8 M. & W. 313 ; 10 L. J. Ex. 272 ; 161 E. R. 
1058 ; siih nom. Richards v. Patterson, 6 Jur. 
894. 

12 , .] — On June 4, 1827, A. was 

ordered to pay certain sums of money within eight 
days after the date of the chief clerk’s certificate. 
The certificate was made, & was dated Aug. 8 
following. The certificate was not approved until 
after the long vacation, & was not served on A. 
until Nov. A. refused to pay on account of this 
irregularity. A notice of motion was served on 
him to obtain an order for him to pay. lie did 
not apjiear, & on Nov. 19, on affidavit of service, 
an order was made for him to pay the amount 
mentioned in the certificate, “on or before Dec. 
next, or within four days of service upon him of 
this order.” The order was not served on A. or 
his solr., & was not passed & entered until Dec. 2. 
After a month’s delay from the last-named day a 
writ of fi. fa. was issued for each sum mentioned 
in the certificate, under which the sheriff levied 
on the goods of A. : — Held : the order of Nov. 19, 
not being perfected till Dee. 2, was until that time 
a nullity, & A. had no opportunity of complying 
with the first part of it, & the order not being served 
upon A. the period limited in the latter part had 
never arrived, wherefore the writs were wholly 
irregular & void. — Adkins v. Bliss (1868), 2 De 
G. & J. 280 ; 44 E. R. 999 ; suh nom. Adkins v. 
Bliss, Vale v. Bliss, 27 L, J. Ch. 486 ; 31 
L. T^O. S. 78 ; 4 Jur. N. S. 1102 ; 0 W. R. 453, 

.] — (1) Service of a decree or 

order directing payment of money or costs is not 
requisite as a preliminary to issuing a writ of fi. fa. 
under Ord. 29, r. 6. 

Where an order for payment of a sum of m<viey 
is made against several persons, process can be 
issued separately against one of them, though the 
order is not in terms joint & several. — L and 
Oredit Co. of Ireland v. Fermoy (Lord), Ex p. 
Munster (1870), 6 Ch. App. 323 ; 39 L. J, Ch. 
477 ; 22 L. T. 394 ; 18 W. R. 393, L. J. 

Annotation : — As to (1) Coxisd. Hopton v. Robortson (1884), 
23 Q. B. D. 126, n. 

—A. obtained a common order 
for taxation of the costs of his former solr. B., the 
order directing payment by A. to B. of the amount 
of the taxed costs within 21 days after the service 
of the order & of the certificate of taxation. The 
order & certificate were served, not on A. per- 
sonally but on the solr. then acting for him in the 
taxation. A. failed to pay the amount within 
21 days after service of the order & certificate on 
the solr., & B. applied for the issue of a writ of 
fi. fa. against A. for the amount ; but the officer 


of the ct. refused to issue the writ, on the ground 
that A. had not been personally served with the 
order & certificate : — Held : B. might have the 
writ at his own risk, without service of the order 

& certificate on A. personally. — Re (a 

Solicitor) (1884), 33 W. R. 131. 

16, .] — An order giving leave to 

sign judgment under R. S. C., Ord. 14, unless a 
sum is paid before a day named need not be served 
upon deft, before judgment is signed upon it. — 
IIOPTON V. Robertson (1884), 23 Q. B. D. 120, n. ; 
Bitt. Rep. in Oh. 203. 

Annotation : — Consd. Farden v. Richter (1889), 23 Q. B. D. 
124. 

To found application for attachment.] 

See Contempt of Court, Vol. XVI., pp. 61-67, 
Nos. 647-644. 


.] — See Judgments. 

16. Statement of time for compliance — Judg- 
ment or order other than for payment of costs.] — 

A decree was made by consent ordering deft, to 
give a bond for payment of a certain sum to pltf., 
& to deposit certain shares as security. Subse- 
quently a compromise was come to by which jfitf. 
agreed to accept a smaller sum on the ground of 
the poverty of deft. Rltf. afterwards moved to 
enforce the decree, notwithstanding the compro- 
mise, on the ground that he had been induced to 
enter into the compromise by misrepresentation. 
An order having been made giving pltf. leave to 
enforce the decree notwitlietandiiig the com- 
promise : — Held: (1) on appeal, the question 
whether the compromise was invalid ought to 
have been made the subject of a new action, 
ought not to have been tried on a motion of this 
nature ; but as the case had been argued on the 
merits in the ct. below without this objection 
being insisted on, the objection could not bo 
taken in the Ct. of Aj>peal ; & the Ct. being of 
opinion that the order was right on the merits, 
it was affirmed. 


(2) Now it happens . . . that the judgment 
required a further motion to enforce it because it 
fixed no date for the acts to be done. The one 
act is directed to be done “ forthwith ” & the other 


act is simply directed to be done without any 
reference to time. Therefore, technically, no 
doubt a motion for fixing a day was required, & 
until a day was fixed the order could not be en- 
forced (Jessel, M.R.). — Gilbert v. Endean 
(1878), 9 Ch. D. 259 ; 39 L. T. 404 ; 27 W. R. 
252, C. A. 

Annotations: — As to (1) Refd. Re Gaudet Frftros S.S. Co. 


(1S79), 12 Ch. D. 882 ; Charles v. Butson (1895), 30 Sol. 
Jo. 346 ; Ainsworth r. Wilding, [1896] 1 Ch. 673 ; Stephen- 
son V. Garnett, [1808] 1 Q. B. 677. As to (2) Consd. 
Halford v. Hardy (1899), 81 L. T. 721 ; Townend v. 
Town«nd (1905), 93 L. T. 680. Refd. Carter v. Roberts, 
[1903] 2 Ch. 312 ; Re Launder, Launder v. Richards 
(1908), 98 L. T. 554. Oeneratly, Montd. Arkwright v. 
Newbold (1881), 17 Ch. D. 301 ; Turner v. Green (1895), 
43 W. R. 637. 


.] — See Contempt op Court, Vol. XVI. » 
pp. 49-51, Nos. 629-544. 


Sect. 3.— TIME FOR ISSUE OF EXECUTION. 

SeCf nowy R. S. C., Ord. 42, rr. 17, 18, 22. 

17. On taxation of costs — Without waiting 
reasonable time.] — A party who has signed judg- 


a cause, is not 
pay them after 
to entitle the 
them ; nor is 
ment before 
COOLIDGE V. 
(1873), P. R. 


entitled to any time to 
proper proceedings had 
other party to collect 
any demand for pay- 
execution required. — 
Bank of Montreal 
73.— CAN. 


a party to the writ for non-payment c 
money it is not necessary to show tha 
the order for payment & a deman 
thereunder liave been personally serve 
on the party ordered to pay. — Lon 
V. Long (1874). 6 P. R. 137.— CAN. 


PART II. SECT 3. 

17 i. On taxation of costa — Without 
waiting reasonable lime.}— A. party 
entitled to costs may proceed to 
collect the same by execution Imme- 
diately after revision, without waiting 
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Paet II. — ^Mattees Common to all Modes of Execution. 


ment is entitled to issue execution without waiting 
for a return of post. 

Semble : he is entitled to issue execution im- 
mediately, & is not bound to wait a reasonable 
time.— Smith v. Smith (1874), L. R. 9 Exch. 121 ; 
43 L. J. Ex. 86 ; 30 L. T. 429. 

18. .] — Harris v. Jewell, [1883] W. N. 

216 ; Bitt. Rep. in Oh. 100. 

19. .] — -Judgment having been given for 

deft, in an action, the judgment was drawn up in 
the ordinary form, with a blank left for the amount 
of the costs. '1^'he costs were subsequently taxed 
& a certificate given for the amount, but the blanks 
in the judgment were not filled up. A bkpcy. 
notice was issued for the amount of the taxed 
costs, on which a petition was presented & a 
receiving order made against debtor ; — Held : 
inasmuch as no execution could issue on the judg- 
ment as it then stood, nor upon the taxing master’s 
certificate alone, there was no final judgment, & 
therefore the receiving order made against debtor 
must be set aside . — Re Crump, Ex p. Crump 
(1891), 64 L. T. 799 ; 7 T. L. R. 556 ; 8 Morr. 
174, D. C. 

Annotation : — Cousd. Hamblcton v. Brown, [1917] 2 K. B. 93. 

After six years.] — Sec Sect. 8, sub-sect. 1, B., 
post. 

Compare No. 2268, post. 

20. After twelve years — Statute of limitation 
— Not limited to judgments operating on charge 
on land — Real Property Limitation Act, 1833 
(c. 27), s. 40.] — Sect. 40 of the above Act 
apj)lies to a case in which a judgment is sought to 
be enforced against the personal estate, as well as 
to a case in which it is sought to be enforced against 
the land of debtor. 

A., a creditor of a person deceased, filed a bill 
on behalf of himself alone, against B., the personal 
representative of debtor, <te C., who had in his 
possession certain papers belonging to debtor, on 
which he claimed a lien for a debt alleged to be 
due to him from deceased. The bill prayed for 
the usual accounts of deceased’s estate, «fc that it 
might be applied in a due course of administration ; 
that A. might have access to the papers ; & that 
the amount of C.’s lien, if any, might be ascer- 
tained &; paid. The decree in the cause directed 
an account to be taken of A.’s debt, & the amount 


to be paid out of a fund in ct. ; &, if the fund 
should be more than sufficient for that purpose, 
that what should be found due to the other in- 
cumbrancers should be paid to them ; but it did 
not direct any account to be taken of those 
incumbrances ; &, accordingly, the master took 
an account of A.’s debt only. After it had been 
paid, 0. presented a petition in the suit, praying 
for an account of what was due to him, & for pay- 
ment of it out of the remainder of the fund. The 
order made on that petition, directed the master 
to inquire & state who were the incumbrancers, 
other than A. referred to by the decree : — Held : 
neither the institution of the suit, nor any of the 
proceedings in it, prevented the statute of limita- 
tions from running against C.’s claim. — ^W atson 
V. Birch (1847), 15 Sim. 523 ; 16 L. J. Oh. 188 ; 
8 L. T. O. S. 531 ; 11 Jur. 198 ; 60 E. R. 721. 
Annotation: — Consd. Jay r. Johnstone, [1893] 1 Q. B. 189. 

21. Real Property Limitation Act, 

1874 (c. 57), s. 8.] — By sect. 8 of the above Act, 
“ No action or suit or other proceeding shall be 
brought to recover any sum of money secured by 
any mtge., judgment, or lien, or otherwise charged 
upon or payable out of any land or rent, at law or 
in equity, or any legacy, but within twelve years 
next after a present right to receive the same shall 
have accrued to some person capable of giving a 
discharge for or release of the same,” etc. : — Held : 
the expression “ judgment ” in the sect, refers to 
judgments generally, &. is not restricted to judg- 
ments which operate as charges upon land. — 
HEBBLETH WAITE V. PEEVE R, [1892] 1 Q. B. 124 ; 
40 W. R. 318. 

Annotation : — Folld. Jay v. Johnstone (1892), 62 L. J. Q. B. 

128. 

22. S. P. .Tay V. Johnstone, [1893] 1 Q. B. 
189 ; 62 L. J. Q. B. 128 ; 68 L. T. 129 ; 57 J. P. 
.309 ; 41 W. R. 161 ; 9 T. L. R. 125 ; 37 Sol. Jo. 
114 ; 4 R. 196, 0. A. 

Aniwtation : — Refd. Taylor v. IlollarU, [1902] 1 K. B. 670. 

See, generally, Limitation of Actions. 


Sect. 1.— HOW LONG WRIT IN FORCE— RENEWAL. 

See, noio, R. S. C., Ord. 42, rr. 20, 21. 

23. Writ remains in force till completely 


a “ reasonable time ” for payment. — 
CooLiDQE V. Bank of Montreal 
(1873), 6 P. II. 242.— CAN. 

17 ii. .1— The word “im- 
mediately ’’ means “ instanter “ ; & 

a party to whom costs are awarded by 
an order may Issue exeention therefor 
on the day of the taxation. — Clarke 

r. Creighton (1890), 14 P. II. 34. — 
CAN. 

s. On signing of judgment.] — 
Under Con. Kulo (1897), No. 843, a 
judgment creditor is entitled to sue 
out a writ of ft, fa. instanter on judg- 
ment being signed, & without waiting 
until it is duly entered. — Rossitkr v. 
Toronto Ry. Co. (1907), 15 O. L. R. 
297 ; 10 O. W. R. 923.— CAN. 

Oamishee summons.] — A 

Judgment or order is effective from the 
day when it is pronounced by the 
judge in ot. A default judgment was 
set aside by the master but was 
restored by a judge on appeal : — 
Held : a garnishee summons based 
upon the default judgment & issued 
after the judge’s; order was made but 
before it was entered was good. — ■ 
International Harvester Co. v. 
McCurrach (1920), 1 W. W. R. 158 ; 
51 D. L. R. 139.— CAN. 

u. Application of Statutes of 
Limitation to judgments — Statutory 
period during which execution may 
issue .] — ^Under 4th R, S., c. 94, s. 188, 


a pltf. has six years in wliich ho may 
issue execution upon a judgment 
recovered. Having sued out a first 
execution within six years of judg- 
ment, it is not necessary to issue the 
next execution within six years from 
the Issuing of the one last previously 
issued. — Cochran v. Bell (1874), 9 
N. S. R. 488.— CAN. 


y. .]— R. S. O., 1877, 

c. 161, 8. 01, providing as to mutual 
insurance cos., that no execution shall 
issue against such co. upon any judg- 
meut until after the expiration of 
three months from the recovery 
thereof, does not apply where the 
judgment has been recovered on a 
policy issued by the co. on the cash 
principle. — Lowson v. Canxda Far- 
mers’ Mutual Fire Insurance Co. 
(1883), 8 A. R. 613.— CAN. 


^ a. .] — Act of Assembly, 

43 Viet. 0 . 8, 8. 10, applies only to 
the matter of ploadh^s & not to 
the issuing of an execution within the 
period of twenty years from the 
signing of judgment. — Gleeson v. 
Domville (1896), 33 N. B. R. 648.— 
CAN. 

b. — p — Non-payment of costs — 
Delay in issuing execution.\—AxL execu- 
tion for non-payment of costa ordered 
under Consol. Stat. c. 38, s. 27, though 
the costs had been taxed nearly five 
years previously, it appearing that the 


delay was caused by an expectation 
that the costs wouhl be credited 
against an account due to the execution 
debtor. — ^ Borden v. Sumner (1887). 
26 N. B. R. 587.— CAN. 

c. Writ against lands — Issued on 
same day as writ against goods .] — In 
ejectment against deft, claiming under 
a sheriff’s deed ; — Held : the fact that 
the writ against lands appeared by 
the deed to have been issued on the 
same day as that against goods was 
no objection. — Eades v. Maxwell 
(1859), 17 U. O. R. 173.— CAN. 

d. Alias writ — When regular.] — 
Where the writ was issued within one 
year after entry of judgment, an alias 
writ issued more than six years there- 
after is regular without reviving the 
judpnont. — Johnston v. MoKenna 
(1863), 3 P. R. 229.— CAN. 

e. 2'ime laid doum by decree .] — ■ 

ordered payment 
forthwith after the making of a report 
ail execution issued before the report 
had been filed, was set aside with 

rP.“R7387?^AN‘ <1880), 


PART II. SECT. 4. 

t. Time for .] — ^The taking a writ 
from the sheriff for renewal, la not an 
ab^donment, giving priority to other 
writs then in his hands, but the re- 
placing the writ In his hands upon 

E E 2 
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Execution. 


Sect. 4. — How long writ in force — Renewal, Sects, 
6 & 6 ; Suh-sect. 1.] 

executed — Former law.] — On an application to 
set aside an attaciiment issued against the sheriff, 
for not returning a writ of fi. fa.^ it appeared that 
the writ was issued on Aug. 2, & that a levy of 
part of the amount of deft.’s debt was made on 
the following day. On Sept. 4 the sheriff was ruled 
to return the writ in eight days, but on the 12th 
of the same month deft. died. The writ was not 
returned until Nov. 1 : — Held : pltf. had lost 
nothing by the delay on the part of the sheriff, & 
the attaclxment might be set aside on payment of 
costs. 

As the old writ, however, which issued first, 
was not returned until Nov. 1, there was nothing 
to prevent pltf., if ho got any information as to 
the goods, which belonged to deft., from going on 
with the execution, giving notice to the sheriff, the 
writ having full operation, until it was completely 
satisfied (Tindal, C.J.). — R. v. Essex, Sheriff 
(1839), 6 Bing. N. C. 1.50 ; 8 Dowl. 5 ; 8 Scott, 
363 : 0 L. J. 0. P. 120 ; 133 E. R. 59. 

24. .] — A fi, fa. “ returnable im- 
mediately after the execution thereof,” under 
3 & 4 Will. 4, c. 67, s. 2, is in force until it has been 
completely executed ; &, where a portion only of 
the amount for which the writ issued was realised 
by levy, a second levy under the same writ for 
the balance, eleven years afterw^ards, was held 
good. — Jordan v. Binckes (1849), 13 Q. B. 757 ; 
7 Dow. & L. 30 ; 18 L. J. Q. B. 277 ; 13 L. T. O. S. 
255 ; 13 Jur. 732 ; 116 E. R. 1453. 

Renewal at end of year.]— 8’ec R. S. C., Ord. 42, 
r. 20. 


Sect. 5.— BY WHOM EXECUTION MAY BE 

ISSUED. 

Companies — After wlnding-up order.] — See 

Companies, Vol. X., p. 967, No. 6641. 

Executors & administrators .] — See Executors. 
Married persons .] — See Husband &. Wife. 
Partners .] — See Partnershp. 

By whom writs of execution may be granted.] — 
See Sect. 10, 'post. 


Sect. 6.— AGAINST WHOM EXECUTION MAY 

ISSUE. 

Sub-sect. 1. — In General. 

See^ now, R. S. C., Ord. 42. 

25. All persons against whom Judgment given.] 
— Penoyer V, Brace, No. 76, post. 

Joint debtors.] — See Nos. 40-45, post, 

26. Process issued in wrong name.] — If deft, 
omits to plead a misnomer he may be taken in 
execution in the wrong name. — Crawford v. 
Satchwell (1744), 2 Stra. 1218 ; 93 E. R. 1141. 
Annotations : — Consd. Fisher v. Magnay (184.3), 5 Man. & G. 

778. Refd. Finch r. Cocken (1835), 2 Cr. M. & H. 196. 

27. .] — Plea of justification by an officer to 

trespass for taking the goods of A. B. that he took 
them under a distringas against 0. B., meaning the 
said A. B., to compel an appearance, with an 
averment that A. B. & C. B. are the same person, 
cannot be supported unless A. B. appeared in 
that action & did not plead the misnomer in 
abatement. If he did appear in that action A 
omitted to plead in abatement he is concluded 
by it. — Cole v. Hindson (1795), 0 Term Rep. 
234 ; 101 E. R. 528. 

Annotations: — Consd. Shadgott v. Clipson (1807), 8 East, 
328 ; Hoyo v. Bush (1840), 1 Mau. & G. 775. Refd. 
Wilks V. Lorck (1810), 2 Tauut. 399 ; Price r. Harwood 
(1811), 8 Camp. 108 ; BinfleJd v. Maxwell (1812), 15 Eeist, 
159 ; Shoe v. Jupp (1832), 1 L. .1. K. B. 145 ; Finch v. 
Cocken (1835), 2 Cr. M. & II. 196; Fisher v. Magnay 
(1843), 6 Scott, N. II. 588 ; Jarmain v. Hooper, I’ilcher He 
Heenan (1843), 13 L. J. C. P. 63 ; Norris v. Seed (1849), 
3 Exch. 782. 

28. .] — Deft, cannot justify an assault & 

false imprisonment of A. B. by showing a latitat 
issued against C. B. averring tliat it was issued 
against A. B. by the name of C. B. & that they 
are one & the same person ; there being no 
averment that A. B. was known as well by the 
name of C. B. — Shadoett v, Clipson (1807), 8 
East, 328; ]03 E. R. 368. 

Annotations : — Refd. Scandover v. Warno (1809), 2 Camp. 
270 ; Wilks v. Lorck (1810), 2 Taunt. 399; Finch v. 
Cocken (183.5), 2 Cr. M. & li. 196 ; Hoyc v. Bush (1840), 
1 Man. & G. 775; Fisher v. Magnay (1843), 12 L. J. C. 1\ 
276 ; Jarmain v. Hooper, Pilcher & Heenan (1843), 13 
L. J. C. P. 63. 

29. .]— If a person whose real name is 

W. is asked before process issues against him, 
whether his name is not .T., & he says it is, he can- 
not maintain trespass for what is done in execution 


such renewal, gives it the same 
position as it hold previous to tlio 
removal of it, tlio <iuostion of tlio 
object of such roinoval always boitig 
a matter of fact for decision upon the 
circumstances. — Muiu v. Munbo 
(1863), 23 U. C. R. 139.— CAN. 

g. .] — Rowe v. Jarvis (1863), 

13 C. P. 495.— CAN. 

h. .] — A renewal of a writ 

of execution can only operate as a 
renewal If it be received by tiie registrar 
within two years of the receipt of the 
original writ, or is accompanied by a 
judge’s order under Land Titles Act, 
8. 192 ; but if it bo received by the 
registrar after such tw’o years & with- 
out a judge’s order permitting it to 
operate as a renewal, It operates in the 
Land Titles Office as an independent 
writ . — lie Beaver liUMBER (Jo., Ltd., 
[1917] 3 W. W. R. 760.— CAN. 

k. .1 — A Hindu widow ob- 

tained a decree, dated Sept. 7, 1865, 
directing that a certain sura should bo 
paid to her every year on account of 
her maintenance. The judgment- 
debtors paid the annuity for some 
years. In 1881 the widow applied for 
execution of the decree, & recovered 
three years’ arrears. In 1885, pay- 
ments having again fallen into arrear, 
she again applied for execution but 
her application was rejected as barred 
by limitation, having been made more 


than three years after the last pre- 
ceding application : — Held : the appli- 
cation was not time-barred. — LA k- 
shmibAi BApuji Oka v. MAdhavrAv 
BApuji Oka (1887), 1. L. R. 12 Bom. 
65.— IND. 

l. — — - If^riis received too late .] — 
Writs of execution w'cro issued on 
Dec. 12, 1881, iii T., & forwarded to 
the sheriff of an outer county. On 
Doc. 9, 1882, pltf. WTotc to the sheriff 
to forward the writs for renewal, & on 
Dec. 11 telegraphed him to the like 
effect & he replied that he had just 
mailed them. On the same day pltf. 
filed a prcccipe requiring the renewal. 
The writs were received on Doc. 12. 
On an application for an order for 
leave to renew nunc pro tunc : — Held : 
the delay was not the fault of the 
sheriff or other officer of the ct., & 
there was no power to make the 
amendment. — Lowson v. Canada 
Farmers’ Mutual Fire Insurance 
Co. (1882), 9 P. R. 309.— CAN. 

m. IjOSS of writ.] — ^Whero a writ 
of execution after renewal has been 
lost In transmission to the sheriff 
through the post office, an order may 
bo made for the issue of a now writ 
nunc pro tunc to bear the same indorse- 
ments & evidence of renewal as the 
original writ : also that the substituted 
writ should have the same force & 
effect 08 the original. — Faibciiild v . 


Crawford (1896), 11 Man. L. R. 330. 

—CAN. 

n. Renewal of expired writ.] — 

Seinble : there is no power to renew 
writs of execution which have expired ; 
oven if there is any such power, its 
exercise is purely discretionary. — 
LaBROHSE V. CnOQUElTE, [1917J 1 

W. W. R. 491.— CAN. 

PART II. SECT. 6, SUB-SECT. 1. 

o. Defendant sued in repre^senta- 
tivc capacity ■ — • Trustee. ] — Although 
priind facie a trustee or other person 
suing in a representative capacity 
should bo held personally liable for the 
costs of an unsuccessful action, yet if 
the judgment gives costs against him 
without ordering that they bo jjald 
de bonis propriis, a writ of execution 
should bo against lilin in his repro- 
sentatlvo capacity. — Standard Bank 
V. Jacobsohn’h Trustee (1899), 16 
S. C. 352 ; 9 C. T. R. 365.— S. AF. 

p. Pro formd defendant.] — Where 
in a suit for possession & mesne profits 
no specific mention as to mesne profits 
is made in the decree, the decree merely 
declaring tliat pltf.’s suit be decreed, 
the ct. executing the decree must look 
to the plaint to see from whom the 
relief granted is to be obtained, & 
ought not to allow execution to Issue 
against a pro forrnd deft, against whom 
no rollof was claimed. — ^M onajan v. 
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of the process against him by the wrong name. — 
Price v. Habwood (1811), 3 Camp. 108, N. P. 

Aniwiations : — ^Refd. Fisher v. Magnay (1843), 6 Man. & G. 

778 ; Freeman v. Cooke (1848), 2 Exoh. 654. Mentd. R. 

V. Lllley, Ex p. Taylor (1910), 104 L. T. 77. 

30. .] — Where A. B. executed a warrant 

of attorney in the name of 0. B., & judgment was 
entered up, & a fi. fa. issued against him by that 
name : — Held : tliis was right, & that the sheriff 
was bound to execute it. — Reeves v. Stater 
(1827), 7 B. & 0. 486 ; 1 Man. & Ry. K. B. 265 ; 
6 L. J. O. S. K. B. 77 ; 108 E. R. 804. 

31. .] — Where a party is sued by a wrong 

name, & suffers judgment to go against him, 
without attempting to rectify the mistake, he 
cannot afterwards, in an action against the sheriff 
for false imprisonment, complain of an execution 
issued against him by that name. — Fisher v. 
Magnay (1843), 5 Man. & Cl. 778 ; 1 Dow. & Jj. 
40 ; 6 Scott, N. R. 588 ; 12 L. J. G. P. 276 ; 1 
L. T. O. S. 109 ; 134 E. R. 774. 

Annotation: — Distd. Walley v. McConnell (1849), 13 Q. B. 

0 3 ■ 

32. .] — A warrant issued from the Palace 

Ct., at the instance of a commission agent, who 
liad been directed by the then pltf. to sue the then 
deft. A wrong person was taken in execution : — 
Held : (1) if such person be taken in consequence 
of misrepresentations of his own — that he was the 
proper deft., he cannot complain. But where he 
represents himself as deft, until judgment only, &; 
before execution the then pltf. has notice that he 
is not the right deft. — execution ought not to 
issue against liim ; semhle ; (2) he may maintain 
trespass, if it does issue after such notice. — 
Joyce v. Walker (1850), 16 L. T. O. S. 538, N. P. 

33. .] — A., having been served with a writ 

of summons under Bills of Exchange Act, 1704 
(c. 8), by mistake for B.,told the process server it 
was a mistake, but took no further notice, lie 
was arrested on a ca. sa. «& paid the money to get 
out. On application at chambers to set aside the 
proceedings, the judge was willing to make an 
order without costs & on the condition that appet. 
bring no action. 

On motion to set aside the judgment, the ct., 
holding that the proper course was to appear & 
defend the action or apply at once at chambers to 
set aside the writ, refused the application. — 
Mbggitt V. Schuster (1863), 1 New Rep. 280 ; 

7 L. T. 680. 

Annotation Kelly v. Lawrence (1864), 10 L. T. 195. 

34. .] — A writ of summons in an action 

against A. was served on B. who told the person 
so serving him that his name was B., not A,, that 
he was not the person against whom the writ 
was issued & knew nothing of the matter. B. 
having taken no notice of the service judgment 
was signed & a writ of ca. sa. issued under which 
he was taken in execution. Thereuxion B. brought 
an action of trespass against the sheriff who 
justified under a writ of ca. sa. directed to him 
against B. in the name of A. : — Held : the above 
facts did not prove the plea & the sheriff was 
liable. — Kelly v. Lawrence (1864), 3 11. & C. 1 ; 

3 New Rep. 525 ; 33 L. J. Plx. 197 ; 10 L. T. 195 ; 
10 Jur. N. S. 636 ; 12 W. R. 413 ; 159 E. R. 424, 
Ex. Ch. 

An?io<a«iona Refd. R. v. MuUany (1865), 11 Jur. N. S. 
492 ; De Mesnil v. Dakin (1867), 37 L. J. Q. B. 42. 


36. .] — Pltf. having been arrested by a 

sheriff’s officer under a capias to hold to bail 
against another person, protested that he was not 
the right person, but in order to obtain his release 
he paid the sum indorsed, etc. ; & the officer 

released him under 43 Geo. 3, c. 46, s. 2. The 
money having been paid into ct. by the sheriff the 
usual summons was taken out & served on pltf., 
but he did not appear & the money was paid to the 
person at whoso suit pltf. had been arrested : — 
Held : pltf. was not precluded from recovering the 
money from the sheriff. — De Mesnil v. Dakin 
(1867), L. R. 3 Q. B. 18 ; 8 B. & S. 650 ; 37 
L. J. Q. B. 42 ; sub now. Dakin v. Db Mesnil, 16 
W. R. 145. 

36. Defendant sued in representative capacity 
under statute — Clerk to turnpike trustees.] — In 

an action against the clerk of the trustees of a 
turnpike road, under a statute which permits the 
trustees to sue tSt bo sued in the name of their 
clerk, execution cannot issue against the clerk 
personally. — Wormwell v. Hailstone (1830), 6 
Bing. 668 ; 4 Moo. & P. 512 ; 8 L. J. O. S. 0. P. 
'264 ; 130 E. R. 1438. 

Annotaiions : — Consd. Cobbclt r. Wheeler (1860), 3 E. & E. 
358. Refd. R. V. St. Katherine Dock (’o. (1832), 4 B. & 
Ad. 360 : Parrott r. Eyre (1833), 10 Bing’. 283 ; Emery 
V. Day (1834), 4 Tyr. 695 ; Northwaito v. Bennett (1834), 
2 Cr. & M. 316; Cano v. Chapman (1836), 5 Ad. & El. 
647 ; Kendall v. King (1856), 17 C. B, 483 ; Laskey v. 
Runtz (1908), 24 T. L. 11. 496 ; Collia v. Amphlett (1918), 
87 L. J. Ch. 216. 

37 , Clerk to commissioners.] — By a 

local Act the comrs. thereby appointed for im- 
proving the town of B. were empowered to sue & 
be sued in the name of their clerk, who was 
expressly exempted from personal liability in 
respect of any such action, & tliey were also em- 
powered to appoint a clerk & other officers, & it 
was enacted that they should &; might, out of the 
moneys to arise by virtue of the Act, pay such 
officers such salaries as the said comrs. should 
think reasonable. 

An action was brought by the exors. of a former 
clerk to the comrs. against deft., the present clerk, 
for arrears of salary due to deceased, in which 
judgment was entered up against deft. & a. fi. fa, 
issued under which the sheriff seized goods of the 
comrs. vested in them by the said Act for public 
purposes, & a rule nisi having been obtained to 
set aside the judgment & fi. fa. on the ground that 
execution could not be had against different 
persons from the party sued, & that a mandamua 
to compel the comrs. to pay the debt out of the 
rates, etc., was the proper remedy : — Held : the 
rule must bo discharged on the ground that if the 
comrs. were right they had other means of redress, 
as by action of trespass, etc., but that, if the rule 
were made absolute, there were no means of 
reviewing the decision of the ct. — Saunders v. 
Stack (1864), 11 L. T. 484. 

Annotation : — Mentd. Worral Waterworks Co. v. Lloyd 
(1866), L. R. 1 C. P. 719. ^ 

38. Treasurer of company.] — By autho- 

rity of Act of Parliament, a co. were enabled to 
sue & to be sued in the name of their treasurer. 
It was also provided, that goods of individuals 
should not be taken in execution upon judgment 
against the co. Certain actions depending between, 
pltf, & the treasurer of the co., &; all matters in 
difference between the parties were referred to an 


Kashi Nath Panday (1879), 5 C. L. R. 
305.— IND. 

q. Judgment against agents — 
Principals not mentioned in proceed- 
ings.] — B. sued A. & Co., the pro- 
jrletora of a rioo mill, for moneys due 
a respect of contracts oonneoted with 
tho mill & obtained a money decree 


against A. & Co. While the suit was 
pending A. & Co. sold the business with 
all its assets and liabilities to another 
CO. C., of which A. & Co. were 
managing agents Sc the suit was 
defended by A. & Co. on behalf of C., 
but the fact was not brought to the 
notice of tho ct. After decree A. & Co. 


became insolvent & B. sought execu- 
tion against C. as the legal repre- 
sentative of A. & Co. ; — Heftt : B. was 
not so entitled. The fact that A. & Co., 
after the transfer of the business, 
defended the suit on behalf of C., 
made no difference as the decree was 
merely a personal decree against A. 
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Sect, 6 . — Agahisi whom execution may issue : Sub- 
sects. 1, 2, 3, 4, 5, 0 & 7, A. (So B.; sub-sects, 
8, 9, 10 

arbitrator, who awarded certain sums to bo paid 
to pltf. : — Held : there was no mode of obtaining 
execution on a judgment against the treasurer, in 
an action brought upon the award. — R. v. St. 
Katharine Dock Co. (1832), 4 B. &; Ad. 300 ; 1 
Nev. & M. K. B. 121 ; 110 E. R. 491 ; sub nom. 
CoRPE V. Glynn, 2 Ij. J. K. B. 66. 

AnnotaH(m^ : — ^Refd. HarriBon v. Timmins (1838), 4 M. & W. 
sio ; Moffatt <>. liickson (1853), 1 C. L. R. 294. 

39. Director of company.] — Under the 

powei*s given by certain Acts of Parliament a 
director of a co. was sued & judgment recovered 
in an action on a contract for work & labour 
done for the co. : — Held : the ct. had no power 
to order execution to issue against him, the 
statutes in question not making such a director 
personally liable. — Haiirison v. Timmins (1838), 
4 M. &. W. 510 ; 7 Dowl. 28 ; 1 Horn & H. 410 ; 
8 L. .1. Ex. 94 ; 3 Jur. 173 ; 150 E. R. 1531. 
Aniiotalions : — Refd. Myers r. Rawson (1860), 5 H. & N. 99. 
Mentd. Vipers i;. Pike (1842), 8 Cl. & Fin. 562. 

Where leave of court required.] — See Sect. 8, post. 


Sub-sect. 2. — Joint Debtors. 

40. Joint debtors — Whether execution may 
Issue against one.] — noLj.AND v. Lee (1623), 1 
Roll. Rep. 57, 301 ; 2 Roll. Rep. 368, 392 ; 81 
E. R. 325, 500, 857, 873 ; sub nom. Holland v. 
Dauntzey, Cro. Eliz. 739. 

Annotations : — Refd. Adams v. Savage (1704), 2 Salk. 601 ; 
Swalne v. Stevens (1705), 11 Mod. Roj). 65 ; Fowler v. 
Rlckerby (1841), 9 Dowl. 082. Mentd. Ston(^ v. Newman 
(1635), Cro. Car. 427 ; Wynne v. Wynne (1743), 1 Wils. 42. 

41. .] — Gilburn V. Rack (1657), 2 

Sid. 12 ; 82 E. R. 1228. 

Annotations ; — Consd. Treviban v. Lawrence (1704), 2 I^d. 
Raym, 1048. Refd. Day r. Gilford (1661), 1 Sid. 64; 
Rock V. Layton (17C0), 1 Com. 87 ; Earle v. Hinton 
(1726), 2 Sira. 732. 

42. -.] — On a writ in debt for 

£1,066 pltf. declared for £1,000 borrowed by deft, 
of pltf., & in a second count for £66 for interest of 
money lent by pltf. to deft. Deft, pleaded in 
abatement of the writ that “ the said sum of 
money in the said writ mentioned, & thereby 
supposed to be borrowed from pltf.,” was bor- 
rowed by deft. & others, & not by deft, separately. 
On demurrer, because this plea answered only 
one of the causes of action, that mentioned in the 
first count : — Held : the plea was bad. Semble : 
debt will lie for interest of money. 

If judgment had been recovered against all the 
contractir^ parties, pltf. might have obtained the 
fruits of it against one only, though indeed the 
others would have been liable to contribute their 
proportion to that other (Lord Kenyon, C.J.). — ■ 
Herries V. Jamieson (1794), 5 Term Rep. 553 : 
101 E. R. 310. 

Annotaiions : — Mentd. Powell v. Fullerton (1801 ), 2 Bos. & P. 
420; Dickenson v. Harrison (1817), 4 Price, 282 ; Hill 
t>. White (1839), 6 Bing. N. C. 23 ; Davies v. Thomson 
(1845), 14 M. & W. 161. 

43 . — ^ separate ca. sa. against 

one deft, on a joint judgment against two cannot 
be supported. — C larice v. Clement & English 
(1796), 6 Term R^. 625 ; 101 E. R. 683. 
Annotations ; — Refd. Tanner v. Hogiie (1797), 7 Term Rep. 


420 ; Naden v . Paten (1804), 1 Smith, K. B. 362 ; Herring 

V . Dorrell (1840), 4 Jur. 800 ; Denton v . Godfrey (1^*47), 

11 Jur. 800 ; Cattlin v. Kernot (1858), 3 C. B. N. S. 796. 

Mentd. Good v. Wilks (1817), 6 M. & S. 413 ; Haines v . 
j Eeiat India Co. (1856), 6 Moo. Ind. App. 467, 

44. .] — Land Credit Co. op Ire- 

land V. Fermoy (Lord), Ex p. Munster, No. 13, 
ante. 

45. .] — In an action against two 

defts. to recover a debt in which one deft, submits 
to judgment & pays part of the debt, but the other 
deft, obtains leave to defend upon a summons 
under R. S. 0., Ord. 14, pltf. may, under rule 6 
of that order, proceed with the action against the 
remaining deft., & on obtaining judgment may 
issue execution for so much of the debt as remains 
unpaid. — Weall v. James (1893), 68 L. T. 515 ; 
4 R. 356, C. A. 

Annotations .-—Refd. McLeod v. Power (1898), 67 L. J. Ch. 

651 ; Morel v. Westmorland (1902), 87 L. T. 636. 


Sub-sect. 3. — Joint Tortfeasors. 

46. Execution may issue against one.] — Cobbe 
V. Heydon (1614), 1 Roll. Rep. 30 ; Cro. Jac. 349 ; 
81 E. R. 305. 

47. .] — At common law an individual being 

one of several joint tortfeasors miglit be sued 
alone & compelled by execution to pay the 
damages compensating for the whole loss ; nay, 
more if all were sued & judgment obtained against 
all execution might go against one & the whole of 
the damages obtained from him ( Vaughan - 
Williams, L.J.). — The Seacombe, The Devon- 
shire, [1912] P. 21 ; 81 L. J. P. 30 ; 106 L. T. 
246 ; 28 T. I;. R. 107 ; 56 Sol. Jo. 140 ; 12 Asp. 
M. L. C. 142, C. A. ; on appeal, sub nom. Devon- 
shire (Owners) ik JjESlie (Owners), [1912] A. C. 
034, H. L. 

Annotations ; — Mentd. The Devonshire & St. Winifred 
11913] P. 13 ; The Cttimbah»i, [1914] P. 2.> ; The Umona, 
[1914] P. 141 ; The Harlow, [1922] P. 175; The Ran, 
The Oraygart-h, [1922] P. 80 ; Tho Koui«sk, [1924] P. 140. 


Sub-sect. 4. — Persons not Parties to Cause or 

Action. 

See, now, R. S. C., Ord. 42, r. 20. 


Sub-sect. 6. — Partners and Partnershti* 

Property. 

See, generally. Partnership. 


Sub-sect. 6. — Companies. 

Companies registered under Companies Act, 
1908.] — See Companies, Vol. IX., p. 679, Nos. 
4527-4532. 

Effect of winding-up order by court.]™ 

See Companies, Vol. X., pp. 963-907, Nos. 

6640. 

Effect of voluntary winding up.] — See Com- 
panies, Vol. X., pp. 1013, 1014, Nos. 7031-7039, 
Banking companies.] — See Bankers, Vol. III., 


& Co. & did not profess to bind tho 
properties of C. — Arbuthnot’s In- 

Muniu Chettier 
( 1908), I. L. R, 31 Mad. 464. — IND. 

PART II. SECT. 6, SUB-SECT. 2. 

40 i. Joint debtors — Whether execu- 
tion may issue against one .] — The ct. 


will not restrain pltf. from levying the 
whole of his debt on one of several 
defts. — -Zavitz v. Hoover (1838), 
(1823-1900) 2 Ont. Dig. 2622.— CAN. 

40 ii. — . — .] — Commercial 

Bank v. Vankouohnet, Reed tSc 


Osborne (1850), 

CAN. 


I C. L. Ch. 260.- 


40iii. - 
V. Sahib 
504, u. ; 

40 iv. 

Sheikh 
Enayet 
B. L. R, 


— — .]— Sreenath Ghose 

Ram Roy (1869), 12 B. L. R. 
12 W. R. 304.— IND. 


.] — ClIOWDHRY 

Wahed Ali V . Mulliok 
Hossbin Ali (1873), 12 

600 ; 80 W. R. 31,— IND. 
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pp, 148-162, Nos. 170-207 ; Companies, Vol. X,, 
p. 1065, Nos. 7406-7467. 

Companies under private Acts.] — See Companies, 
Vol. X., p. 1220, No. 8629. 

Statutory companies lor public purposes .] — See 
Companies, Vol. X.,pp. 1121-1124, Nos. 7875-7908. 
Railway companies.] — See Railways. 


StTB-SBOT. S.-^Mariiied Women. 
SeCy generallyj Husband & Wipe. 


Sub-sect. 9. — Executors and 

AdMINISTR ATORS . 

See Executors. 


Sub-sect. 7. — Corporations. 

A. In Oenet'dl. 

See R. S. 0., Ord. 42, r. 31. 

See, generallyy CoRPOitATiONS, Vol. XIII., pp. 
426-428, Nos. 1490-1513. 

48. Board of guardians — Moneys raised by 

rate.]-— A judgment creditor of a board of euar- 
dians, in respect of a debt incurred prior to the 
year for which a rate was raised, had been 
restrained by order of one of the vice-chancellors 
from levying upon money in the hands of the 
treasurer, or upon goods purchased since the 
commencement of the year for which the rate was 
raised, but on appeal the Lords Justices extended 
the injunction against the levying execution 
against the goods, chattels, lands, hereditaments, 
moneys & property of the board, as prayed by a 
bill ^ information filed against the judgment 
creditor cSc slierifi. — A.-Q. v. Wilkinson (1859), 
29 L. .T, Ch. 41, L. J,T. 

Annotaiions : — Distd. Worral Waterworks Co. v. Ijloyd 

(18r*())i L. R. 1 C. P. 71U. Consd. Jersey v. Uxbridgo 

Uulou R. S. A. (1891), 04 L. T. 858. 

See, generallyy Poor Law. 

49. Industrial & friendly society — Liability of 

member.] — A sci. fa, lies against the member of 
an industrial & friendly society, constituted under 
Industrial & Provident Societies Act, 1852 (c. 81), 
to levy the amoimt of a judgment recovered against 
the registered trustees, there being no property 
of the society to answer the claim. — Myers v. 
Rawson (1860), 6 H. & N. 99 ; 29 L. J. Ex. 217 ; 
24 J. P. 392 ; 8 W. R. 417 ; 157 E. R. 1116; 

sub nom. Meyers v. Rawson, 1 L. T. 405, 
Annotations : — ^Befd. Doan v. Mellard (1863), 32 L. J. C. P, 

282 ; Ue West London & General Pormanont BeueUt 

Bldg. Soo., [1894] 2 Cb. 352. 

Sesy generallyy Friendly Societies ; Indus- 
trial Societies. 


B. Municipal Corporations. 

Seoy generallyy Local Government. 

60. Whether property of new corporation 
liable for debts of old — Municipal Corporations 
Act, 1835 (c. 76).] — Execution cannot, by virtue 
of sect. 92 of the above Act, bo had against the 
property of a corpn., acquired since the passing 
of that statute, in satisfaction of a debt contracted 
by the old corpn. — Arnold v. Ridge (1853), 13 
0. B. 745 ; 1 0. L. R. 309 ; 22 L. .T. C. P. 235 ; 
21 L. T. O. S. 141 ; 17 J. P. 375 ; 17 .Tur. 896 ; 

1 W. R. 389 ; 138 E. R. 1394. 

An^t^ion Arnold v. Gravesend Corpn. (1856), 2 

51. .] — The property of a corpn. acquired 

pbsequently to the passing of the above Act, 
is liable to be taken in execution for debts con- 
tracted by the old corpn., prior to the passing of 
the Act. — Arnold v. Gravesend Corpn. (1856), 

2 K. & J. 574 ; 25 L. J. Ch. 530 ; 27 L. T. O. S. 
97 ; 20 J. P. 358 ; 2 Jur. N. S. 703 ; 4 W. R. 
478 ; 69 E. R. 911. 

Annotations : — Msntd. A.*Q. v. Newcastle-upon-Tyne Corpn.. 
& N. B. Ry. (1889), 23 Q. B. D. 492 ; TUompson, 
Bedford r, Tpal (1890), 45 Ch. D. 101, V 


Sub-sect. 10. — Lunatics. 

Seey generallyy Lunatics. 

62. After appointment of receiver.] — (1) 

Where the property of a lunatic has become sub- 
ject to th6 control of the Ct. of Lunacy by the 
appointment of a receiver, it cannot be seized 
under a writ of fi. fa. by an execution creditor 
of the lunatic ; & the ct. will make an order for 
bringing the lunatic’s property into ct., & for pay- 
ment thereout of costs & of an allowance for the 
maintenance of the lunatic, though not of his 
wife also, in priority to any claim of the execution 
creditor ; but, subject to such allowance & to the 
costs incurred in relation to the lunatic’s property, 
the order will be made without prejudice to any 
charge or priority which the creditor may have 
acquired by lodging his wi’it of fi. fa. with the 
sherill. 

(2) Form of order for maintenance of a lunatic 
where a judgment creditor has obtained execution. 
—Re Winkle, [1891] 2 Ch. 519 ; 63 L. .T. Ch. 
541 ; 70 L. T. 710 ; 42 W. R. 513 ; 38 Sol. Jo. 
455 ; 7 R. 255, C. A. 

Annotations: — As to (1) Distd. Re Clarke, [1898] 1 Ch. 336. 

Reid. Re Brown, Llewollin v. Brown, [1900] 1 Oh. 489. 

Generally, Mentd. Re Farnhara (No. 2) (1896), 65 L. J. Ch. 

456 ; Winkle v. Bailey, [1897] 1 Ch. 123 ; Re Tyo (1899), 

81 L. T. 743 ; Davies v. Thomas, [1900] 2 Ch. 462. 

53. Property seized before appointment.] 

— The Ct. in Lunacy will not allow property of 
a lunatic in its custody to be applied in paying his 
creditors without first providing for his mainte- 
nance ; but it has no jurisdiction to interfere with 
the rights of creditors to seize & sell by legal 
process property of the lunatic which at the time 
of seizure is not in the custody of the ct. The 
issuing of a summons in lunacy does not withdraw 
the property of the lunatic from legal process by 
a creditor until an order is made showing that the 
Crown has actually taken the property under its 
protection. 

A judgment creditor of a person not found 
lunatic by inquisition, after receiving notice of 
the pendency of a summons in lunacy for the 
appointment of a receiver under Ijunacy Act, 
1890 (c. 6), s. 116, issued a fi. fa. under which the 
goods of the debtor were seized before any order 
was made upon the summons. A receiver was 
afterwards appointed while the goods were in the 
possession of the sheriff : — Held : the ct. had no 
jurisdiction to order a sale of the goo(ls under 
Lunacy Act, 1890 (c. 6), s. 117, for the mainte- 
nance of the alleged lunatic in priority to the claims 
of the creditor. — Re Clarke, [1898] 1 Oh. 336 ; 
67 L. J. Ch. 234 ; 78 L. T. 276 ; 46 W. R. 337 ; 
14 T. L. R. 274 ; 42 Sol, Jo. 324, C. A. 

Annotations: — Consd. Re Brown, Llewellin v. Brown, [1900] 

1 Ch. 489. Refd. The James W. Elwell, [1921] P. 351. 

Mentd. Davies v. Thomas, [1900] 2 Ch. 462 ] Re E. G., 

[1914] 1 Ch. 927. 


Sub-sect, 11. — Foreign Sovereigns and 
Ambassadors. 

Foreign Sovereign .] — See Action, Vol. I., pp 
46-50, Nos. 351-iOO, 
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0 . — Against whom cxcenlion may issue: Suh- 
sect, n. Sects, 7 d: H: Suh-sect. A. <Sc 

AmbEssadors & other diplomatic persons.] 

See Constitutional Law, VoI. XI., pp. 619—521, 
Nos. 242-271. 


Sect. 7.— FOR WHAT SUMS EXECUTION MAY 

ISSUE. 

64. Debt payable* by Instalments — Default In 
payment of Instalment.] — Where defts. gave a 
warrant of attorney to secure a sum certain, to be 
paid half-yearly by instalments, with interest, 
on specified days, & that pltf. should be at liberty 
to enter judgment thereon immediately, but no 
execution to be issued till default made in payment 
of the sum, with interest, by the instalments, & 
in the manner mentioned : — Held : pltf. might 
take out execution for the whole on default in 
payment of the first instalment. — L eveiudge v. 
Forty (1813), 1 M. & S. 706 ; 105 E. R. 263. 
Annotations : — Consd. Eose v. Tomblinson (1834), 3 Dowl. 

49. Refd. Atkinson v. liajTitun (1835), 1 Blnf?. N. C- 

444. 

55. .] — Deft, gave a cognovit to 

recover £72, the original debt, but judgment was 
not to be entered up till default of payment of 
such sum, tvith costs to be taxed ; which debt 
& costs were to be jiaid by instalments : a default 
having been made in the payment of an instal- 
ment, pltf. signed judgment for the balance of the 
debt due, without haAung had the costs taxed : — 
Held : the judgment was regular, but the costs 
must be taxed before execution could issue. — 
Barrett v. Partington (1839), 5 Bing. N. C. 
487 ; 2 Am. 30 ; 7 Scott, 595 ; 132 K. R. 1187. 

56. Part money paid Into court — Execution for 
balance.] — WTiere money was deposited in ct. 
in lieu of putting in & perfecting bail above, 
pursuant to Imprisonment for Debt Act, 1827 
(c. 71), & pltf. obtained a verdict : — Held : he was 
not at liberty to issue execution for the whole sum 
recovered, but was bound to take the sum deposited 


out of ct., & to limit his execution to the surplus 
only. — Hews v. Pyke (18.32), 2 Or. & .1. 359 ; 1 
Dowl. 322 ; 2 Tyr. 313 ; 1 L. .1. Ex. 120. 

Amwtation : — Mentd. Sinclair v. G. E. Ry. (1870), L. R. 

5 C. P. 391. 

57. Agreement that Judgment should not be 
entered if part paid — Failure to pay — Execution 
for full amount.]— Oheatijh v. Piddocke (1843), 
1 L. T. O. S. 171. 

58. Execution for costs — Subsequent costs 
set off.] — Where pltf. had been ordered to pay 
costs to defts. & defts. issued execution for those 
costs, but the sheriff had made no return on the 
writ, & the same defts. were subsequently ordered 
to pay pltf. costs of a less amount, the ct. granted 
defts. leave to set off the costs defts. had been 
ordered to pay pltf. on defts. undertaking not to 
levy more on the execution than the balance of 
costs remaining due to them after such set-off. 
Defts. not having asked for a set-off when the 
order against them for costs was made : — Held : 
there must be an order for a set-off without costs. — 
Bryon V. Metropolitan Saloon Omnibus Co. 
(1859), 4 Drew. 546 ; 28 L. .1. Ch. 798 ; 33 J;. T. 
O. S. 142 ; 7 W. R. 423 ; 62 E. R. 209. 

Annotatians : — Mentd. Robarts r, Bu^e (1878), 4 7 L. J. Cli. 

414 ; Rlakey v. Latham (1889), 41 Ch. D. 518. 

Indorsement for more than amount due.] — See 

Sect. 20, sub-sect. 1, A. (c), post. 


Sect. 8.— LEAVE TO ISSUE EXECUTION. 

Sub-sect. 1. — In Wiiat Cases Necessary. 

A. In General. 

See R. S. C., Ord. 42, r. 23. 

59. Discretion of court.] — Upon motion for a 
sequestration against a railway co. for breach of 
an injunction restraining a nuisance the ct. ordered 
the motion to stand over for a short period, as 
the co. were using their best endeavours to 
remove the nuisance, which there ajipeared every 
probability they would be able effectually to do : — 
Held. : on appeal, the discretion of the ct. had been 


PART II. SECT. 7. 

r. S^ims due from third parties.] 
— Persons who had been brought In 
as third parties under Ord. 16 had in 
writing guaranteed to pay defts. \ip 
to the sum of £1,000, whatever defts. 
paid to pltfs. under a contract of 
guaranty between defts. & pltfs. 
Lefts, paid nothing to pltfs., were 
sued by them, & had judgment 
entered against them : — Held : execu- 
tion was not to issue against the third 
parties except for such sums as defts. 
had paid to pltfs. — Bank of Aus- 
tralasia V . Mercantile Finance, 
Trustees & Agency Co. of Aus- 
tralia. Ltd. (1894), 20 V. L. R. 302. 
— A US, 


s. Costs— Effect of delay.]— V\t\ 
recovered a verdict, but delayed fo: 
some months In seeking to enforce it 
1^ then, notwithstanding the repeatei 
offers of deft.’s attorneys to pay th( 
debt & costs when taxed immodiateh 
after taxation entered judgment, & 
^thout notice to deft, put a fi, fa. ii 
the sheriff’s hands to levy on hi 
goods forthwith. On an applicatioi 
by deft, for relief -.—Held : deft, shouh 
tie discliarged froin the /t, fa. upoi 
pa^nent of the judgment, less thi 
costs struck off on revision, & th' 
costs of the fi. fa. & part of tb 
inter^t.— Anon. (1807). 4 P. R. 242 


t. 


“7 ^Vhat costs included. 
costs referred to In Credit 
, , J Act, 1910, s. 5 (2), in respec 
which an execution creditor 
priority, include the taxed costs of 


action under wlilch the oxocution was 
made. — Vaselenak v. Vasklenak, 
11922] 1 W. W. R. 483.— CAN. 

-,] — -Where an order 
was made for the sale of doft.’s 
equitable interest in land, the costs of 
the application were directed to be 
taxed, & inserted in the indorsement 
as part of the costs to be levied under 
the writ of fi. fa. — Watts v. Hobson 
(1878), 7 P. R. 334.— CAN. 

b. .] — The costs in tho 

Ct. of Appeal should have been added 
to the costs of the action, & only one 
execution issued thereon. — -Hoffman 
V. Crerar (1899), 18 P. R. 473.— 
CAN. 

c. Charge for rcgislraiion of judg- 
ment .] — A charge for registering tho 
judgment cannot bo endorsed on the 
writ of fi. fa . — Wilt v. Lai (1849), 
1 C. L. Ch. 210.— CAN. 

d. Interest — Computed from dale 
of pronouncing judgment.}— In In- 
dorsing a writ of execution to levy 
interest upon the amount of the judg- 
ment, the interest is to bo computed 
from the day of pronouncing the 
judgment. — Kkleheb v. McGibbon 
(1883), 10 r. R. 89.— CAN. 

«. .] — When the order of 

the Privy Council awards costs, but 
is silent as to interest on the costs so 
awarded, it is not competent for the 
ct. executing the order to direct pay- 
ment of the costs wdth interest. — • 
Tokhan Singh v. Gibwar Singh 
(1905),!. L. R. 32 Calc. 494.— IND. 


64 I, Veht payable by instalments — ■ 
Default in payment of instalment .] — - 
Ramdhan MivrER Kailas Nath 
Dutt (1869), 4 B. L. R. A. C. 20; 
12 W. R. 457.™ IND. 

f. Interest.] — Where a decree 

was obtained for a sum of money, & 
afterwards by an arrangement between 
the judgment-debtor & tho decree- 
holder, it was agreed that the decree 
should be payable by instalments 
with interest at a very high rate : — 
Held : tho decree -holder could not 
recover in execution of tho decree any 
sum beyond what was stated in the 
decree. — Kannyalal Pundit v. Cut- 
tack Collector (1871), 14 B. L. K. 
291 ; 1 W. R. 276.— IND. 

PART II. SECT. 8, SUB-SECT. 1.— A. 

69 i. Discretion of court.] — The ct. 
has a discretion as to the issue of a 
writ of execution under Ord. C of 
1843, 8. 127, & will not direct a writ 
to issue unless there is reason to believe 
that sufficient assets will bo found to 
give an appreciable dividend to 
creditors. — Greeff’s Trustee v. 
Foubie’s Executor (1899), 16 S. C. 
576.— S. AF. 

69 ii. .] — A writ against an 

unrehabilitated Insolvent for the 
deficiency in his estate does not issue 
under Insolvent Ordinance, s. 127, as 
a matter of course, but the ct. must 
first be satisflod that there are reason- 
able grounds for believing there are 
assets belon^ng to the insolvent 
capable of satisfying tho writ, wholly 
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properly exercised, & the appeal must be dis- 
missed. — C ocks v. Great Western Ry. Co. 
(1880), 3 T. L. R. 92, 0. A. j subsequent proceedings 
(1887), 3 T. L. R. 505. 

60. — — When application is made for 
leave to issue a sequestration for non-payment of 
costs the ct. or judge should be satisfied that the 
application is reasonable, but it is not necessary 
to point to any particular property which may be 
made available for the payment of the costs by 
sequestration. 

When the ct. or judge to whom the application 
is made has exercised a discretion & made an 
order, that order ought not to be interfered with 
by a superior ct. unless it is shown that there has 
been an improper exercise of the discretion or 
some miscarriage of justice. — Hulbert & Crowe v. 
Cathcart, [1896] A. C. 470 ; 65 L. J. Q. B. 644 ; 
75 1j. T. 302 ; sub 7iom. Hurlbert v. Cathcart, 
12 T. L. R. 379, H. L. 

61. One judgment need not be set off 

against another.] — A judge in chambers has a 
discretion under R. S. C., Ord. 42, r. 23, & is not 
bound to allow one judgment to be set off against 
another. — Bryant v. Torkington (1897), 13 
T. L. R. 315, C. A. 

62. .] — The rule [R. S. C., Ord. 42, r. 23] 

contains no negative words, but it seems to say 
that, as a change has been made in the parties 
entitled to issue execution, no execution shall 
issue without special leave ; it is to be remarked 
that under the rule the ct. has a discretion as to 
granting leave for execution to issue (Wright, J.). 
— He Clements, Ex p. Clements, [1901] 1 K. B. 
260 ; 49 W. R. 176 ; 45 8oI. Jo. 81 ; sub nom. Be 
Clements, Ex p. Davis, 70 L. J. Q. B. 58 ; 8 
Mans. 27 ; sidj nom. He Clements, Ex p. Clements 
V. Davis, 83 L. T. 404, D. C. 

Jnnoiation :~Reli. Re Bagley, [1911] 1 K. B. 317. 

63. .] — Pltf. under an agreement in writing 

made in 1916 agreed, in consideration of certain 
persons jointly & severally guaranteeing the repay- 
ment with interest, to advance £1,000 to a co. 
In 1924 pltf. obtained judgment for the £1,000 & 
interest against the guarant/ors, & shortly after- 
wards M, & F., two of the guarantors, paid pltf. 
the amount of the judgment. One of the 
guarantors having satisfied his proportion of the 
judgment, M. & F., in accordance with Mercantile 
Law Amendment Act, 1856 (c. 97), s. 5, obtained 
from pltf. an assignment of the judgment & all 
rights thereunder to S. as a trustee for them. 
Under R. S. C., Ord. 42, r. 23, where a change of 
parties entitled or liable to execution had taken 
place it became necessary to apply to the ct. for 
leave to issue execution. S. applied in chambers 
for leave to issue execution against the other 
guarantors, defts. H. & H., who, however, set up 
a claim against M. & F. for a larger sum than their 
proportion of the judgment in respect of other 
transactions between the parties & were cross- 
examined on their claim with the result that the 


master refused leave to issue execution. An 
appeal was dismissed on the ground that it was 
right that a claim to a set-off should be taken into 
consideration in deciding whether leave to ^ue 
execution should be given. From that decision 
S. appealed on the ground that no leave to issue 
execution was necessary in the case of the assign- 
ment of a judgment under sect. 5 of the Act ; — 
Held: (1) the fact that an assignment of the 
judgment had been obtained under sect. 5 did not 
absolve pltf. from the necessity to obtain leave to 
issue execution under R. S. C., Ord. 42, r. 23, as 
the Rules of the Supreme Ct. were made under 
the statutory authority of the Jud. Acts which 
were passed subsequently to Mercantile Law 
Amendment Act, & it was immaterial that sect. 5 
of the Act made no reference to the requirement 
by C. L. P. Act, 1852 (c. 76), s. 129, that where 
a change of parties had occurred leave to issue 
execution must be obtained ; (2) under R. S. C., 
Ord. 42, r. 23, one judgment was not bound to be 
set off against another, <te leave to issue execution 
refused, but the judge in chambers had a discretion 
in the matter. — Kayley v. Hothersall (1925), 
94 L. J. K. B. 348 ; 132 L. T. 468 ; 69 Sol. Jo. 
310, C. A. 

B. After Six Years. 

See, now, R. S. C., Ord. 42, rr. 8, 22, 23. 

64. Whether leave necessary — Garnishee pro- 
ceedings.] — A garnishee against whom proceedings 
under R. S. C., Ord. 45, have been duly taken, may 
be ordered to pay to a judgment creditor a debt 
duo from such gai'nishee to the judgment debtor, 
although more than six years have elapsed since 
the judgment. 

In my opinion, on the strict construction of the 
words [of R. S. C., Ord. 42, r. 8], they do not 
include what is ordinarily called attachment of 
debts but are confined, by Ord. 44, to writs of 
attachment attacliing a person for non-compliance 
with an order of the ct., for contempt, for offences 
against the discipline of the cts. & other like cases. 
Such a writ cannot be issued without the leave of 
the ct. (Lord Coleridge, O.J.). 

When a judgment has been obtained & is not 
satisfied, the garnishee may be required to show 
cause why he should not pay the money to the 
judgment creditor. No doubt the garnishee may, 
on showing cause, urge before the judge that a 
long time has elapsed since the judgment, & any 
other defence, but when he has done so, if the 
judge is satisfied that there is no good reason why 
the order should not issue, it may bo made. I 
think Ord. 45, for attachment of debts, stands by 
itself, & that rr. 8, 22, & 23 of Ord. 42 have appli- 
cation to Ord. 44, & not to Ord. 45 (Lord 
Coleridge, C.J.). 

The primary & ordinary meaning of the word 
“ attachment ” is attaching the person, & putting 
him in prison. But when attachment of a debt 
is ordered, we say to the man from whom the 

the right to enforce it might be lost 
by pltf. *8 slip, the order was rightly 
set aside, Kule 213 being explicit as 
to the necessity for notice of the 
application being given to deft. — Joss 
V. Fairgrieve (1914), 32 O. L. R. 
117.— CAN. 

k. ■.] — Leave will 

not bo given, in the absence of special 
circumstances, to issue execution on a 
Judgment more than six years old, 
without notice to the party liable. — 
National Ba.nk v. Cullen, [18941 
2 I. R. 683.— IR. 

l. .1-— Where six 

years have elapsed since a judgment, 


or In part. — Seydell v. Boltman 
(1900), 17 S. C, 271.— S. AF. 

PART II. SECT. 8, SUB-SECT. 1.— B. 

g. Whether leave necessary — For 
second execution — First execution issued 
within six years of judgment.] — Pltf. 
recovered a Judgment against deft, 
on Oct. 25, 1881, &, on the same day 
issued an execution which was returned 
unsatisfied. On Dec. 10, 1888, a 

second execution was issued, without 
an order therefor having been ob- 
tained : — Held : an execution having 
been issued within six years after the 
date of the judgment, it was not 


necessary to obtain an order before 
the issue of the second execution. — ■ 
Anderson v. Cunningham (1889), 
21 N. S. R. 344.— CAN. 

h. Ex parte application — 

Necessity for notice to judgment debtor. ] 
— A judgment for payment of money 
by deft, was pronounced in favour of 
pltf. on Apr. 19, 1894, but was not 
entered until Apr. 15, 1914. On that 
day an order was made on the ex p. 
application of pltf., allowing him to 
issue execution on the judgment. 
The order was subsequently sot 
aside : — Held : notwithstanding that 
the judgment was unsatisfied, & that 
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Execution. 


Sect, 8. — Leave to issue execution: Sub-sect, 1, B. 
C. (a), (6), (c) ( d), D., F.f F.^ O, <fc 

money is owing : “ Pay that debt to some one else 
or we shall attach yon & send you to prison ” 
(Stephen, J.). — h^u^ows v. Thornton (1884), 
14 Q. B. I). 335 ; 54 L. J. Q. B. 279 ; 52 L. T. 
389 ; 33 W. U. 258 ; 1 T. L. R. 107, D. C. 


C. Change of Parties, 
(aj By Death. 


See R. S. C., Ord. 42, r. 23. 

65. Death of judgment creditor — After writ of 
execution issued.] — A. had execution against B. 
B. dies, & the sheriff levies upon the exors. of B. 

That was nought, for the writ was fi.fa. de bonis 
et catallis B. which cannot be after his death. But 
if after execution awarded pltf. dies yet the sheriff 
may levy the money {per Cub. ). — Thoroughgood’s 
Case (1598), Noy, 73 ; 1 Dyer, 76 b, n. ; 74 E. R. 
1041. 

Annotations: — CODSd. Ellis v. Griffith (184 6), 16 M. & W. 

106. Reid. Clerk v. Withers (1704), 2 Ld. Ilaym. 1072. 

Mentd. Giles v, Grover (1832), 9 Bing. 128. 

68. .] — (1) The death of a party 

who has sued out, a fi. fa. after the seizure of 
goods but before the sale of them will not abate 
the execution, or entitle the party against whom 
the execution was sued out to a restitution. 

(2) When deft.’s goods are seized on a fi. fa. the 
debt is discharged. 

(3) A man who has been sheriff may after he 
is out of office, sell goods he seized under a fi. fa. 
wdiilc he was in. 


(4) An execution is an entire thing, & that 
sheriff that takes the goods in execution, shall go 
on, <fc sell, though he is out of his office, & not the 
new sheriff (Powell, J.). 

Though the sheriff is out of his office, yet he is 
bound to sell the goods, for when he has returned, 
that he has seized the goods, that they remain 
in his hands pro defectu emptorum, that is no 
discharge to the sheriff, but only an excuse to the 
ct. (Holt, J.). 

(5) He must still sell the goods oven without a 
venditioni exponas^ & he is compellable to do it, 
though he is out of office, & for that purpose a 
distringas nuper vicecomitem lies against him, of 
which writ there are two sorts. The [new] sheriff 
must return issues against the old sheriff upon it, 
& so in infinitum. The other sort is to distrain 
the old sheriff, to sell the goods, <fc have the money 
himself in ct. at the return of the writ. Then 
since the sheriff' is compellable to sell the goods 
what hinders him from doing it, though pltf. is 
dead (Holt, C.J .). 

(6) The sheriff is answerable for the value of 
the goods after he has seized them, & he is bound 
to sell them at all events, & he is bound to the 
value he has returned them to be of, & though 
the goods are lost or rescued from him, he is 
bound, not to that value they may after appear, 
or be found to be of, but to the value he returned 
them to be of ; that is the value he is bound to, 
& an action of debt lies against him for that value 
(Holt, C..r.). — Clerk v. Withers (1704), 2 Ld. 

303, 040 ; 0 Mod. Rep. 
^90 ; 11 Mod. Rep. 34 ; 1 Salk. 322 ; 92 B. R. 211. 


:--A8 to (1) Expld. Wharam v. Broughton 
o \T Cl Consd. Wliite V. Hayward 

J Giles V. Grover (1832), 9 Biag, 
128, btimson v. Farnham (1871), L. 11. 7 Q. B. 175, 


, Reid. Cooper v. Chitty & Blaokiaton (1756), 1 Burr. 20. 

1 /L—j Morland v. Pellatt (1828), 8 B. & O. 721 

Reid, birowe V. Lalnson (1840), 11 Ad. & El. 629. As 
(3), (4), (5) & (6) Oonsd. Cooper e. Chit^ & Blaokiston 
(1756), 1 Burr. 20 ; Doe d. Stevens v. Donston (1818), 

1 B. & Aid. 230 ; R. v. Giles (1820), 8 Price, 293. Reid. 
Wilcox & Litchoy r. Poklnhom (1728), 1 Barn. K. B. 81 : 
Meriton v. Stevens (1741), Wlllea, 271 ; Clutterbuok v. 
Jones (1812), 15 East, 78 ; Holmes v. Newlands (1843), 
5 Q. B. 367 : Levy v. Hale (1859), 29 L. J. O. P. 127 ; 
Stimson r. Farnham (1871), L. II. 7 Q. B. 176 ; Re 
Davies, Exp. Williams (1872), 7 Ch. Ajip. 314. 

67. .] — (1) Original writs do abate 

by death of the party but writs of execution do not, 
& therefore if the party is in execution he continues 
in execution until he satisfies the end thereof. . . . 
An execution does not abate by death of pltf. 
for whose benefit it is, after it is sued out (Lord 
Hardwicke, C.). 

(2) If a sequestration issues for a duty decreed, 
or costs, & the party dies ; that sequestration 
must be revived ... in a reasonable time by the 
representatives of the party dying (Lord Hard- 
wicke, C.). — White v. Hayward (1752), 1 Dick. 
173 ; 2 Ves. Sen. 461 ; 28 B. R. 295, L. C. 
Annotations: — As to (1) Re!d. Troup v. Troup (1868), 37 
L. J. Cli. 390. As to 12) Consd. Morgan r. Scudamore 
(1796), 3 Ves. 195. Reid. Morgan v. Scudamore (1794), 

2 Vos. 313; Lowten v. Colchester Corpn. (1817), 2 Mcr. 
113. 

68. .] — Deft, arrested on a ca. sa. 

is not entitled to be discharged out of custody by 
reason of pltf.’s death after the delivery of the 
writ to the sheriff, & before the arrest. 

With respect to a fi. fa. the law is perfectly 
clear. . . . That wiit directs the sheriff to seize 
the goods & chattels of deft. ; & whatever goods 
&, chattels he had at the time of the teste of the 
writ, or which may have come to his possession 
before the return of it, may be seized in the hands 
of liis exors., except so far as Stat. Frauds may 
have effected an alteration in favour of purchasers 
(Parke, B.). — Ellis v. Griffith (1846), 16 M. & 
W. 106 ; 4 Dow. & L. 279 ; 16 L. J. Ex. 66 ; 8 
L. T. O. S. 166 ; 10 Jur. 1014 ; 153 E. R. 1118. 

69. — .] — Where a change had taken 

place by death in the parties entitled to execution 
on a judgment, the exors. of the party who 
obtained the judgment obtained leave to issue 
execution on an ex p. application. — M ercer v. 
Lawrence (1878), 26 W. R. 506. 

70. .] — The executor of a creditor who 

has obtained final judgment is not entitled to 
issue a bkepy. notice against the judgment debtor 
unless he has obtained leave from the ct. under 
R. S. C., Ord. 42, r. 23 to issue execution on the 
judgment . — Re Woodall, Ex p. Woodall (1884), 
13 Q. B. D. 479 ; 53 L. J. Oh. 966 ; 60 L. T. 747 ; 
32 W. R. 774 ; 1 Morr. 201, 0. A. 

Annotations : — Expld. Be Keeling, Ex p. Blanchott (1886), 
17 Q. B. D. 303. Consd. Re Goldring, Ex p. Harper 
(1888), 2*2 Q. B. D. 87. Apld. f2e Bagley, [1911] 1 K. B. 
317. Reid. Re Ford, Ex p. Ford (1886), 18 Q. B. D. 369 ; 
Re Ide, Exp. Ide (1886), 17 Q. B. D. 755 : Re Clements, 
Exp. Ciemonts, [1901] 1 K. B. 260. Menid. Goodman v. 
Ilobinson (1886), 18 Q, B. D. 332. 

71. Death of one co-judgment creditor — 
Right of survivor to Issue execution.] — An 

action survives to one of two partners in whose 
favour judgment had been given so that he could 
issue execution, although the other partner was 
dead (Field, J.). — Davis (Thomas) & Son v, 
Andrews, [1884] W. N. 94 ; Bitt. Rep. in Oh. 102. 

72. Death of judgment debtor.] — Execution 
may be executed after the death of the party, for 
the exor. being privy is bound as well as testator. — 


the ct. may grant leave to iss 
execution on an ex p. application 

NATIONAI, ItAMr;' m.' v.. 


PART 11. SECT. 8, SUB-SECT. 1.— 
C. (a). 

66 I. Death of judgment creditor — 
After writ of execution issued ,} — When 


judgment is obtained by several exors. 
& one of them dies after the entering 
of Judgment the survivors may Issue 
execution in the name of all the pltfs. 

It is unnecessary to have any order 


N.Z. 
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Horton v. Ruesby (1686), Oomb. 33 ; 90 E. R. 
326 ; 8ub nom. Houghton v. Rushby, Skin. 257, 

73. Before delivery of writ to sheriff.] 

— Thoroughgood’s Case, No. 65, ante. 

74 . .j — If deft, die after execution 

awarded & before it is served yet the teste of the 
writ binds the goods in the hands of his adminis- 
trator ; but in favour of a purchaser no writ 
of execution shall bind the property but from the 
time of its delivery to the sheriff. — P arrer v. 
Brooks (1673), 1 Mod. Rep. 188 ; 86 E. R. 819. 

75. .] — fa. delivered to the 

sheriff after deft.’s death but teste’d before is well 
enough. — Springer v. S 0101 ERVII.J.E (1729), Bunb. 
271 ; 145 E. R. 670. 

76. After testing of writ.] — A writ of 

error does not abate by the death of one of several 
defts. But it does by the death of one of several 
pltfs. Execution must be sued out against aU 
the persons against whom a judgment is given, 
unless cause for omitting any appears on the 
record. Execution may be taken out after the 
death of the party against whom it issues, if 
tested before. — Penoyer v. Brace (1698), Carth. 
404 ; 1 Ld. Raym. 244 ; 91 E. li. 1059 ; 8uIj nom. 
Pennoyer V. Brace, Comb. 441 ; 8 Mod. Rep. 
108 ; 1 Salk. 319 ; sub 'nom. Brace v. Pennoyer, 
5 Mod. Rep. 338 ; sub nom. Bennoyer v. Brace, 
Holt, K. B. 640 ; 12 Mod. Rep. 130. 

Annotations : — Refd. Tumor u. Brewer (1719), 11 Mod. Rep. 

.‘{21; Kinnaird v. Lyall (1806), 3 Smith, K. B. 280 : 

Whltteubury V. Law (i840), 6 Bing'. N. C. 345 ; Barnewall 

V. Sutherland (1850), 9 C. B. 380. 

77. .] — A fi. fa. taken out before, 

may be executed after, the death of deft, without 
suing out a sci. fa. — Anon. (1724), 8 Mod. Rep. 
225 ; 88 E. R. 161. 

78. If a fi. fa. be teste’d before 

deft.’s death, but delivered to the sheriff & 
executed after, the execution is regular. — Wag- 
iiorne V. Langmead (1796), 1 Bos. P. 571 ; 126 
B. R. 1071. 

An-notaiion : — Refd. Calvert v. Tomlin (1828), 5 Bing. 1. 

79. — Ellis v. Griffith, No. 08, 

ante. 

80. Time of death.] — -Chick v. Smith, 

No. 420, post. 


(b) By Bankruptcy. 

Sec Bankruptcy, Vol. V,, p. 1020, Nos. 8331, 
8332. 


up the judgment debt & issue separate executions 
upon the (Efferent parts, he could not give to an 
assignee of a part of the judgment debt a right 
which he did not himself possess. — Forster v. 
Baker, [1910] 2 K. B. 636 ; 79 L. J. K. B. 664 ; 
102 L. T. 29, 622 ; 26 T. L. R. 421, C. A. ; sub 
nom. Bowles v. Baker, 26 T. L. R. 243. 

Anntiiations : — As to (1) Rwd. Re Stool Wing Co., [11121] 

1 Ch. 349. As to (2) Refd. Rothschild v. Fisher, 11920] 

2 K. B. 243. QeneraUy, Mentd. Re Freshwater, Yarmouth 

& Newport Ry. (1913), 29 T. L. R. 668. 

82. Assignment under Mercantile Law Amend- 
ment Act, 1856 (c. 97), s. 5.]— Kayleyv. Hother- 
sall, No. 03, ante. 

See Choses in Action, Vol. VIII., p. 484, Nos 
.524-527. 


(d) Change in Civil Status of Judgment Debtor. 

SeCy nowy Forfeiture Act, 1870 (c. 23) ; R. S. C., 
Ord. 42, r. 23 (a). 

83. Felon.] — The ct. will give a man leave 
to serve a felon with process, though he is under 
sentence of death & likely to have his sentence 
changed for transportation, if the felony did not 
occasion any forfeiture, & the party applying will 
undertake not to sue out execution against his 
person.— CopPiN v. Gunner (1730), 2 Ld. Raym. 
1572 *, 92 E. R. 518 ; sub nom. Coffin v. Gunner, 
2 Stra. 873 ; sub nom. Metscopfen v. Gunner, 
1 Barn. K. B. 356. 

Annotation: — Expld. Ramsay v. McDonald (1745), 1 Wm. 
Bl. 39. 

84. Person in custody for criminal offence.] — 

When a person is in custody for a criminal offence 
he may be charged with a civil action. — Anon. 
(1731), 1 Barn. K. B. 449 ; 94 E. R. 302. 


D. Husband and Wife. 

Husband entitled to execution upon judgment or 
order in favour of wife.] — See Husband & Wife. 

Husband liable to execution upon judgment or 
order against wife.] — See Husband & Wife. 


B. Judgment of Assets in futuro. 
SeCj nowy R. 8. C., Ord. 42, r. 23 (c). 
See Executors. 


F. Shareholders in Joint Stock Compayiies, 
See, nowy R. S. 0., Ord. 42, r. 23 (d). 

Sec Sect. 6, sub-sect. 6 , ante. 


(c) By Assignment. 

See, notv, R. 8. C., Ord. 42, r. 23 (a). 

81. Assignee of part of judgment debt.] — 
A judgment creditor having assigned part of the 
judgment debt for valuable consideration, the 
assignee applied under R. 8. C., Ord. 42, r. 23, for 
leave to issue execution ; — Held : the assignee 
was not entitled to such leave, on the grounds 

(1) (Bray, J.) there cannot be an absolute assign- 
ment within Jud. Act, 1873, c. 60, s. 25 (6), of 
a definite part of an existing debt or other legal 
chose in action ; (2) (Ot. op Appeal) as the 

original judgment creditor could only issue a single 
execution upon his judgment, & could not split 


G. Condii'ional Judgments. 

See, now, R. S. C., Ord. 42, r. 9. 

See Sect. 1, sub-sect. 2, arite. 

H. Other Cases. 

85. Property In hands of sequestrator.] — 

(1) Where a receiver is in possession, an ejectment 
cannot be brought without leave of the ct. 

(2) Contempt to disturb sequestrators in pos- 
session. 

(3) If the sequestration is executed, a judgment 
creditor, though prior, can only claim to be 
examined pro interesse suo ; if not executed, he 
may take execution. 


for leave to do so. — Baird v. Thomp- 
son (1884), 14 L. R. Ir. 497.— IR. 

m. Revival of proceed- 

ings — Right of legal representative .] — 
Where a decree -holder, whose rigrht of 
execution has been, by injunction 
restrainingr him pending another suit 
from executing the decree, tempo- 
rarily suspended, dies, his representa- 
tive has the same rights as he had 
himself to apply for & obtain a revival 
of the proceedings. — KalyAnbhai Dip* 

OHAND V. GHANASHAMLAL JADUNATHJI 


(1880), I. L. H, 5 Bom. 29.— IND. 

PART II. SECT. 8, SUB-SECT. 1,— 
C. (0). 

n. Assignee of judgment debt.] — 
In certain cases the party alleging 
himself to bo entitled to execution 
may apply to the ct. or judge for leave 
to issue execution accordingly. The 
rule does not enable an assignee of a 
judgment to issue execution in his 
own name. — Jost v. McNeill (1887), 
20 N. a. R. (8 R. & G.) 169.— 43AN. 


o. .] — -Where the ct. 

the assignee of a decree to proceed 
Avlth the execution even if ho has 
omitted to make a formal application 
for execution, it is an error of pro- 
cedure. — Dwar Buksh Sirkar v. 
Fatik Jali (1898), I. L. R, 26 Calc. 
260 ; 3 C. W. N. 222.— IND. 

PART II. SECT. 8, SUB-SECT. 1.— H. 

p. Foreign judgment.] — A ca. sa. 
cannot be fesued merely -upon the filing 
of a memorial of a foreign judgment, 
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Execution. 


Sect. 8. — Leave to issue execution: Sub-sect. 1, JT. ; 
sub-sects. 2 3. Sect. 9 ; Sub-sect. 1 .] 

(4) Where sequestrators are in possession under 
the process of the ct. but especially where they are 
in possession for the purpose of raising a duty 
their possession is not to be disturbed, even by an 
adverse title, without leave (Loud Eldon, 0.). — 
Angp:l V. Smith (1804), 0 Ves. 335 ; 32 E. R. G32. 
jinnotations : — As to (1) Reid. Musadeo Mahomed Cazum 
Shorazee v. Meerza Ally Mahomed (1854), 6 Moo. lud. 
App. 27. As to (2) Reid. Johnes r. Claughton (1822), 
•lac. 573 ; Lane r.^Capsey, [1891] 3 Ch. 411 ; Whadcoat 
V. Shropshire Ry. (1893), 37 Sol. Jo. 650. As to (3) Reid. 
Brooks V. Qroathed (1820), 1 .Tac. & W. 176. Generally^ 
Reid. Johnson v. Chipplndall (1828), 2 Sim. 55 ; Emprln^:- 
ham V. Short (1844), 3 Hare, 461. 

86. Property in hands of receiver.] — A party 
to whom a sum of money was payable by a 
receiver under an order in a cause demanded 
payment from the receiver, notwithstanding that 
proceedings had been commenced by other 
persons, & were still pending, to discharge the 
order & impoimd the money in the receiver’s 
hands ; & payment being refused, his solr. sued 
out <fc executed a writ of fi. fa. against the receiver. 
In these circumstances, the ct., although it 
expressed an opinion that the fi. fa. had been 
improperly issued, yet refused to direct an inquiry 
as to the damages sustained by the receiver, but 
gave him leave to bring an action at law against 
the party &. his solr,, they insisting on their right 
to have the question tried at law. — Whitehead v. 
Lynes (1865), 34 Bcav. 161 ; 34 L. J. Ch. 201 ; 
11 L. T. 615 ; 11 Jur. N. S. 74 ; 13 W. R. 306 ; 
55 E. R. 596. 

87. .] — After judgment had been pro- 

nounced in a Chancery action for dissolution of a 
Iiartnership, & a receiver had been appointed, 
a creditor obtained judgment in the Q. B. Div, 
against the firm for the amount of his debt & 
costs. On an application in the Chancery action 
by the judgment creditor an order was made 
giving him a charge for his debt & costs on all 
the partnership moneys come or coming to the 
receiver ; he, the creditor, undertaking to deal 
with the cliarge according to the order of the ct. ; 
the intention of the ct. being to preserve to liim 
all the rights he would have had if he had issued 
execution & the sheriff had seized & sold the 
assets on tlie day the application was made. — 
Kfiwney V. Attoill (1886), 34 Ch. D. 345 ; 56 
L. .T. Ch. 448 ; 55 L. T. 805: 35 W. R. 191. 
Annotations: — Apld. Brand v. Sandground (1901), 85 L. T. 

ol7. Consd. Kidd v, Thorne, [1902] 2 Ch. 344. Reid. 
Willia V. Cooper, .Slattery r. Cooper, Willis v. Cooper 
(1900), 44 .Sol. Jo. 698. 

See, generally. Receivers. 

88. Judgment imposing necessity for leave.] 
Deft, in a suit in Chancery gave judgment in an 
action at law “ to bo dealt with as the ct. shall 
direct ” : — Held : although liberty to enforce the 
judj^ent would not generally be given until the 
merits of the case were disposed of, the ct. was not 
precluded from allowing execution to issue at an 
earlier stage of the cause. — Hodges v. Fincham 
(1876), 1 Ch. D. 9 ; 33 L. T. 711 ; 24 W. R. 36, C. A. 

Writ of sequestration.]— Part III., Sect. 6, 
post. 

Writ of attachment.] — See Contempt op Court, 
Vol. XVI., pp. 61 et seq. 


Writ of assistance .] — See Part III., Sect, 
sub-sect. 2, post. 

Writ of delivery.] — Sec Part III., Sect. 4, sul 
sect. 1, post. 

Between firm & members of firm.] — See R. S. C 

Ord. 48 a., rr. 8, 10, 

In applications under Workmen’s Compensatio 
Rules, 1907, r. 67.]— 5ee Master & Servant. 


Sub-sect. 2. — How Obtained. 

See R. S. 0., Ord. 42, rr. 11, 12. 

89. Affidavit in support— By whom made— 
Party or his solicitor at time of Judgment.]— Th< 

affidavit of the existence of the debt on which t< 
ground a motion for a sci. fa. to revive the judg 
ment, ought either to be made by pltf. himsel 
or by some person who was his attorney at th< 
time of the judgment. — N orfolk (Duke) v 
Leicester (1836), 1 M. & W. 204 ; Tyr. & Gr 
249 ; 5 L. J. Ex. 90 ; 150 E. R. 407. 

90. Party infant residing abroad 

at time of judgment.] — Motion for a sci. fa. tc 
revive a judgment, may be granted on an affi- 
davit by the attorney of the party seeking to 
enforce the judgment, although he was not the 
attorney of the party at the time of the judgment 
obtained ; if it appear that the parties on whose 
behalf it is moved were infants at the time of 
obtaining the judgment residing abroad, & that 
the judgment is more than fifteen years old as in 
that case the rule is only a rule nisi in the first 
instance. — Smith v. Mee (1844), 1 Dow. & L. 
907 ; 7 Scott, N. R. 799 ; 13 L. J. C. P. 121. 

91. Change of parties by death — Proof 

of grant of probate to executors.] — An affidavit 
in support of a rule absolute for judgment on 
a sci. fa. at the suit of exors., must show that 
probate has been granted to them. — Vouel v. 
Thompson (1847), 1 Exch. 00 ; 5 Dow. & L. 114 ; 
16 L. J. Ex. 309 ; 154 E. R. 26. 


Sub-sect. 3. — Under Courts (Emergency 
Powers) Acts. 

92. Application made to Court of Appeal.] — 

Evans v. Main Colliery Co., Drn. (1914), 31 
T. L. R. 127, C, A. 

93. Discretion of court.] — Lyric Theatre 
London, Ltd. v. L. T. 1..td. & Cyril Theatrical 
Syndicate, Ltd. (1914), 84 L. J. K. B. 712 ; 31 
T. L. R. 88, C. A. 

94. .] — De Bingham v. London Life 

Assocn., Ltd. [1915] W. N. 165, 0. A. 

95. .] — Stuiling V. Norton (1915), 31 

T. L. R. 293, C. A. 

96. Winding-up petition.] — Re A Company^, 
[1915] 1 Ch. 620 ; 84 L. .1. Ch. 382 ; 31 T. L. R. 
241 ; 69 Sol. Jo. 302 ; [1915] H. B. R. 65 ; sub 
nom. Re Two Companies (0022 & 0023 of 1915), 
112 L. T. 1100, 0. A. 

Annotation : — Apld. Re Globe Trust (1915), 84 L. J. Ch. 903. 

97. .] — Re Globe Trust, Ltd. (1915), 

84 L. J. Ch. 903 ; 113 L. T. 80 ; 31 T. L. R. 280 ; 
59 Sol. Jo. 529 ; [1915] H. B. R. 228. 


but an order must be first made foi 
leave to Issue execution. — Morrow v 

AUS ^ Q- S. C. H. 190.- 

q. ^ule served for landlord U 
defend.i — Where a rule has been takei 
out & served lor the landlord t< 
defend, the lessor of pltf., though hi 
may sign judgment against the casua 


ejector, lias no right to take out a 
habere facias possessionem, without 
leave of ct. — Doe d. Mathews v. Roe 
(1860), 1 C. L. Ch. 160.— CAN. 


PABT II. SECT. 8, SUB-SECT. 3. 

93 1. Discretion of court. ] — An order 
made under the Cts, (Emergency 


Powers) Act, 1914, s. 1 (2), giving 
pltf. liberty to proceed to execution 
on a judgment, will not be disturbed 
upon appeal unless it is shown that 
the “ absolute discretion " which is 
vested in the judge in chambers was 
not exercised upon legal grounds. — 
Philco Publishing Co. v. Nolan 
(1916), 49 I. h. T. 66.— IR. 



Part II . — ^Matters Common to all Modes of Execution 
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98. Costs.] — Torres v. Torres (1917), 33 
T. L. R. 647. 

99. .] — Eteen V. Pollard (1917), 87 

L. J. K. B. 350 ; 62 Sol. Jo. 231. 

100. .] — Dobb V. Dobb (Henry), Ltd., 

[1918] 1 Oh. 443 ; 87 L. J. Ch. 321 ; 118 L. T. 
244 ; 34 T. L. R. 330 ; 02 Sol. Jo. 422, C. A. 
Annotation : — Apld. lie Wacliter, Ex p. Grant Hughes 

(1018), 62 Sol. Jo. 603. 

101. Member of reserve forces.] — Re A Debtor, 
[1919] 1 K. B. 109 ; 88 L. J. K. B. 207 ; 120 L. T. 
109 ; 35 T. L. R. 68 ; 63 Sol. Jo. 83 ; [1919] 
B. &G.R. 70,0. A. 

Annotation: — Apld. Be Debtor (No. 206 of 1920) (1920), 90 
L. J. K. B. 613. 

102. After demobilisation.] — Re Debtor ' 

(No. 200 of 1920) (1920), 90 L. J. K. B. 513 ; 124 
L. T. 369 ; 37 T. L. R. 164 ; 66 Sol, Jo. 219 ; 
[1920] B. & 0. R. 200, C. A. 

103. Bankruptcy petition.] — Re A Debtor, 
[1919] 1 K. B. 109; 88 L. J. K. B. 207; 120 
L. T. 169 ; 35 T. L. R. 58 ; 63 Sol. Jo. 83 ; [1919] 
B. & C. R. 70, C. A. 

Annotation : — ■ Apld. lie Debtor (No. 206 of 1920) (1920), 90 
L. J. K. B, 613. 


Sect. 9.— FORM OF WRITS OF EXECUTION. 

Sub -sect. 1. — In General. 

Sec, now, R. S. C., Ord. 42, rr. 13, 11, 10 ; & 
Appendix H. 

104. To whom directed — Sherifl of county.] — 

Grant v. Bagge, No. 242, post. 

105. .] — Writs issued out of the ct. 

[of King’s Bench], against persons within the 
borough of Southwark are to be directed to the 
sheriff of the county, who issues his mandate 
thereupon to the bailiff of the borough, & not to 
the bailiff in the first instance. — Bowring v. 
Pritchard (1811), 14 East, 289 ; 104 E. R. 612. 

106. Sheriff an interested party — Coroner.] 

— Grant v. Bagge, No. 242, post. 

107. Other of two sheriffs for county.] 

— Testatum capias directed to the coroner where 
one of the two sheriffs of Bristol was party to tlie 


suit : — Held : irregular, for it ought to have gone 
to the other. — Letsom v. Bickley (1816), 6 
M. & S. 144 ; 106 E. R. 1004. 

108. Sheriffs & coroners interested parties 

— Elisors.] — Grant v. Bagge, No. 242, post. 

109. As members of plaintiff cor- 

poration — Elisors.] — Where the sheriffs & coroners 
are members of a corporate body who sue in such 
character, the ct. will direct the prothonotary to 
name & appoint elisors to whom the j^rocoss may 
be directed, & the rule is absolute in the first 
instance. — Norwich Corpn. v. Gill (1831), 8 
Bing. 27 ; 1 Moo. & S. 91 ; 1 L. J. C. P. 46 ; 131 
E. R. 310. 

110. Fact of interest need not be 

recited.] — A writ of ca. sa. directed to the coroner, 
on the ground of the sheriff being interested, need 
not recite that fact, nor need any suggestion to 
that effect be entered on the record previous to 
suing out such writ. — ^Barston v. Trutch (1835), 
4 Dowl. 0. 

111. In franchise or liberty — Sheriff of 

county.] — Grant v. Bagge, No. 242, post. 

112. In Berwick-upon-Tweed — Mayor & 

bailiffs.] — The town & liberties of Berwick-upon- 
Tweed "are not for any purpose within or part of 
the county of Northumberland. 

The sheriff of Northumberland has no juris- 
diction whatever within the borough, lie is 
expressly excluded by the charter. . . . The 
charter directs to whom the King’s writs are to 
be directed, viz. the mayor & bailiffs (Best, C.J.). — 
Berwick Corpn. v. Shanks (1826), 3 Bing. 459 ; 
11 Moore, 0. P. 372 ; 4 L. J. O. S. C. P. 152 ; 130 
E. R. 590. 

Annotation : — 'Mentd. Clayton v. BcKt (1863), 11 W. R. 888. 

In County Palatine.] — See C. L. P. Act, 

1852 (c. 70), s. 122 ; Statute Law Revision & 
Civil Procedure Act, 1883 (c. 49), s. 7. 

■ In Cinque Ports.] — See Cinque Ports Act, 

1855 (c. 48), s. 2. 

Writ of sequestration.] — See R. S. 0., 

Appendix H., No. 13. 

Writ de bonis ecclesiastlcis.] — See R. S. C., 

Appendix H., Nos. 5, 0, 7. 


98 i. Costs.] — In an action on a 
pre-war contract defts. succeeded, 
& were awarded judgment for 
their costs : — Held : Cts. (Emergency 
Powers) Act, 1914, applied to a 
judgment for costs only, & leave to 
I)roceod to execution was necessary. 
— Gordon & Co. v. Kirk & Co., 
11918] 2 I. n. 455.— IR. 

98 ii. .] — Cts. (Emergency 

Powers) Act, 1914, s. 1 (1), must be 
road & coiistruod as extending to any 
judgment, or order for the payment 
of any sum, unless such is expressly 
excluded by the terms of the Act 
itself, or souio subsequent statute or 
Order in Council, & tliat a pltf.’s 
costs do not constitute a sum payable 
in pursuance of a contract &, there- 
fore, leave of the ct. was necessary 
before issuing execution for such costs 
even in the case of post helium con- 
tracts.— Huguks (Trading as Duro- 
LiNE Oil Co.) v. MoDonnel & Co. 
(1918), 62 I. L. T. 149.— IR. 

r. Defendant represented in court 
• — Summons necessary.] — Pltf. upon 
obtaining an order for final judgment, 
applied under Cts. (Emergency I’owers) 
Act, 1914, Rule 4 (2), for leave to executo 
on the ground that as deft, was repre- 
sented in ct. no summons was necessary, 
but the ct. directed that a summons 
should be served. — Woolf v. Cowan 
(1914), 48 L L. T. Jo. 332.— IR. 

B. Service of order appointing 
equitable receiver — Order obtain^ before 
passing of Act .] — Pltf., before the 
passing of Cts. (Emergency Powers) 


Act, 1914, had obtained an order 
appointing him equitable receiver 
over certain monies alleged to be 
payable to deft,, & the order was served 
after the passing of the Act without 
the leave of the ct. having been first 
obtained. On the application of deft, 
the ct. set aside the order. — Thompson 
V. Wafkb (1911), 48 I. L. T. Jo. 332.— 
IR. 

t. Service of summons out of the 
■jurisdiction .] — In a case in which defts, 
were a limited co. wlio had their 
registered office in England, & who 
carried on business in Ireland, i»ltfs. 
obtained a judgment in England which 
they extended to Ireland, & tho ct., 
upon an ex p. application by pltf., 
gave leave to issue & servo upon defts. 
out of the jurisdiction a summons under 
Cts. (Emergency Powers) Act, 1914, 
for leave to proceed to execution in 
Ireland upon tho extended judgment. — 
Ruank 17. West of Irkland Fisheries, 
Ltd. (1915), 49 I. L. T. 136.— IR. 

a. Crovm debts.] — A purchase 
annuity payable to tho Irish Land 
Commission under Irish Land Act, 
1903, is a C’rown debt & as such does 
not fall within the provisions of the 
Cts. (Emergency Powers) Act, 1914. — 
Irish Land Commission v. O’Neill, 
[1915] 2 I. R. 66.— IR, 

b. Debtor summons.] — Procedure 
by debtor summons is not execution or 
enforcement of a judgment or order 
of any ct. within (Jts. (Emergency 
Powers) Act, 1914, s. 1 (1) (a), & it is 
not necessary to obtain leave of the 


ct. before issuing such a summons. — 
Re A Dkbtok’s Summons, [19171 
2 I. R. 417.— IR. 

o. Action on dishonoured pro- 
missory note.] — When pltf. obtains 
judgment in an action taken on loot 
of the dishonour of a promissory note 
after Aug. 4, 1914, ho is entitled to 
execute the judgment, without applica- 
tion for liberty to do so under Cts. 
(Emergency Powers) Act, 1914, s. 

1 (la), notwithstanding that the note 
sued upon is a renewal note given in 
respect of a debt incurred prior to 
Aug. 4, 1914. — Provincial Bank of 
Ireland r. O’Donnell, [1917] 2 
I. R. 43.— IR. 

d. Application unopposed — Costs. 1 
— -Standard Property Investment 
Co., Ltd. i?. Scott (1914), 52 Sc. L. R. 
112.— SCOT. 

PART II. SECT. 9, SUB-SECT. 1. 

e. Mxist be in accordance with 
preenpe — In writing.] — A writ of execu- 
tion is not valid unless issued upon & 
in accordance with a prcecipe for that 
purpose, which prcecxpe must be in 
writing. — Foncieb Franco Belge v. 
Imperial Bank of Canada & Supple, 
[1921] 2 W. W. R. 588.— CAN. 

f. Should conform to judgment — 
Slight variance from amount for which 
judgment given .] — A fl. fa. was for 
£47 2s. 9d. & the judgment upon which 
it was founded for £46 11s. 9<i. : — 
Held : this variance would not defeat 
the sale made under such execution. 
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Execution. 


Sect. 9 . — Form of writs of exemiion : Sub-sects, 1 


113. Direction to ^‘sheriff” where two sheriffs 
■ — Effect of.] — TJie copy of a capias directed to 
the “ sheriff ” instead of the “ sheriffs ” of 
London is defective. — NicoL v. Boyn (1833), 10 
Bing. 339 ; 2 Dowl. 701 ; 3 L. J. 0. P. 72 ; 131 
E. R. 935. 

114. .] — A writ of capias was directed 

to “ Sheriff of Ixindon ” instead of “ Sheriffs ” : — 
Held : it was bjid on tliat account, & also 
because the words “endorsed hereon” were 
omitted in the writ which purported to have been 
issued in an action on the case. — Barker v. 
Weedon (1834), 1 Cr. M. & R. 390 ; 2 Dowl, 707 ; 
4 Tyr. 800 ; 3 L. J. Ex. 341 ; 149 E. R. 1134. 

115. Direction to “sheriffs” where one only 
— Effect of.] — A writ of capias directed to the 
“ sheriffs ” of Middlesex is irregular. — Jackson 
V. .Jackson (1834), 1 Cr. M. & R. 438 ; 3 Dowl. 
182 ; 5 Tyr. 130 ; 4 L. ,T. Ex. 32 ; 149 E. R. 1152. 

116. .] — Where, in a writ of capias 

<fc in the copy thereof served on deft, it was 
directed to the “ sheriffs ” instead of the “ sheriff ” 
of Middlesex : — Held : (1) this was an irregularity ; 
(2) though the ct. or a judge might amend the 
writ, they had no power over the copy, & deft, 
was entitled to his discharge, though the writ 
was amended, on the ground of the variance from 
it of the copy. — Moore v. Magan( 1846 ), 10 M. W. 
95 ; 4 Dow. & L. 207 ; 10 L. J. Ex. 57 ; 8 L. T. 
O. S. 143 ; 163 E. R. 1114. 

117. Insertion of “ sheriff ” Instead of 
“ sheriffs”— But not in direction — Whether 
material.] — If a writ of capias be directed to the 
“ sheriffs ” of London the subsequent insertion 
of the word “ sheriff ” in the singular will not 
vitiate it. 

You may leave out the word “ sheriff,” & then, 
as the writ is properly directed, it will be sufficient 
{per Cur.). — Irving v. Heaton (1830), 4 Dowl. 
038 ; 1 Hodg. 430. 

Annotation Mentd. Crosby v. Clarko (1836), 1 M. & W. 266. 

118. Name of county misspelt — Whether 
material.] — The ct. will not amend a writ of 
capias in the direction. Semhle : “Middesex,” 
put by mistake for “ Middlesex ” in a writ of 
capias, does not vitiate the writ, so as to entitle 
deft, to set it aside, to a discharge from custody. 
—Colston v. Behends (1835), 1 Cr. M. & R. 833 ; 

3 Dowl. 253 ; 5 Tyr. 511 ; 4 L. J. Ex. 54 : 149 
E. R. 1317. 

Amendment of writ.]— Sub-sect. 2, post. 

119. Necessity to follow Judgment — As to 
amount recoverable — Insertion of smaller amount.] 

— (1 ) A writ of fi. fa. whereby the sheriff is directed 
to levy a sum different in amount from that 
mentioned in the judgment, although smaller, 

IS irregular, unless the reason of the variation be 
shown on the face of the writ. 

(2) The ct. will not amend the writ where the 
rights of third persons have intervened : as where 
deft, has become bkpt. since execution of writ. — 
Webber v. Hutchins (1841), 8 M. & W. 319; 


1 Dowl. N. S. 95 ; 10 L. J. Ex. 354 ; 161 E. R. 
1000. 

Annotations: — As to (1) Re!d. Phillips v, Birch (1842), 4 
Man. & Q. 403 ; Sherwood v. Clark (1846), 16 M. & W. 
764. Generally, Mentd. Woedon v. Garcia (1842), 2 
Dowl. N. S. 64. 

120. .] — A warrant of attorney 

authorised judgment to be signed for £500, 
judgment had been signed, but it did not dis- 
tinctly appear for what amount ; — Held : a 
fi. fa. directing the sheriff to cause to be made 
“ £209 9s. 4d., parcel of a certain debt of £500 ” 
was irregular as not following the judgment, & 
was such an irregularity as entitled deft, to cost.*?. — ■ 
CoBBOLD V. Chilver (1842), 4 Man. & G. 02 ; 1 
Dowl. N. 8. 726 ; 4 Scott, N. R. 678 ; 11 L. J . 0. P 
173 ; 6 Jur. 346 ; 134 E. R. 26. 

Annotations : — • Refd. Elwood V. Bullock (1844), 6 Q. B. 383. 
Mentd. Raymout v. Smith (1843), 12 L. J. Q. B. 279 ; 
Bate 1 ), Lawi*enco (1844), 7 Man. & G. 405 ; Bird v. 
Manning (1844), 13 L. J. Q. B. 123 ; Jarvis v. South 
(1844), 13 M. & W. 152 ; Aloock v. Sutcliffe (1847), 16 
L. J. Q. B. 129. 

121. .] — In debt, pltf. having signed 

judgment by nil dicit, the minute of the judgment 
was entered in the master’s book, mentioning 
the whole amount demanded by the declaration ; 
a fi. fa. was then issued for the amount really 
due, & costs ; a smnmons having been taken out 
to set aside the fi. fa. for irregularity, by reason 
of its not corresponding with the judgment, pltf., 
before the summons was attendable, perfected 
the roll by entering up judgment for the amount 
mentioned in the Ji. fa., & entering a remittitur 
for the residue ^of the sum demanded by the 
declaration ; at* the hearing of the summons, 
the record so perfected was produced before the 
judge, who nevertheless made an order to set 
aside the fi. fa. This order was rescinded by 
the ct. — Phillips v. Birch (1842), 4 Man. & G. 
403 ; 2 Dowl. N. 8. 97 ; 5 Scott, N. R. 178 ; 11 
L.J.O. P.297 ; 134 E. R. 165. 

Annotation : — Reid. Doa<!ou v. Allison (1848), 6 C. B. 434. 

122. Costs to both parties — Amount 

named for balance.] — Issues being joined in law 
& in fact, pltf. after judgment against liim on 
the former, the latter being untried, obtained a 
rule to discontinue on payment of costs ; on 
taxation, the master made his allocatur for pltf.’s 
& deft.’s costs respectively, not striking a balance ; 
pltf. to whom the larger sum was due, took out 
execution for the balance between his costs & 
deft.’s : — Held : execution was not irregular. — 
Elwood v. Bullock (1844), 6 Q. B. 383 ; 115 
E. R. 147. 

Annotations : — Mentd. Dawes v. Hawkins (1860), 7 Jiir. N. S. 
262 ; Qorrlng v. Barfield (1864), 16 O. B. N. S. 597 ; 
Arnold v. Blaker (1871), L. 11. 6 Q. B. 433 ; Simpson v. 
Wells (1872), L. R. 7 Q. B. 214 ; Neeld v. Hendon U. D. C. 
(1899), 81 L. T. 405 ; A.-G. V. Horner (No. 2), [1913] 2 
Ch. 140. 

123. Judgment not delivered — Discontinuance 
of action — Fi. fa. for costs.] — Form of the writ of 
fi. fa. to recover deft.’s costs where pltf. has given 
notice of discontinuance of the action under 
R. 8. C., & has made default in payment of deft.’s 
costs of the action. — Bolton v. Bolton (1876), 3 


It not being questionod that the cxccu 
tion bad in fact issued upon the judg 
mont. — Linton v. Wilson (1841 
1 Kerr, 223.— CAN. 


~ — •! — He Lanqst 
Estate, [1923] 3 W. W. R. 626 ; 
Sask. L. R. 2Q5. — CAN. 

„ ; •] — Where a sopa: 

Ji. fa. against one issued on a ji 
order for payment of costs aga 
several, the ct. sot aside tlie wrii 
Irregular, but without costs, & j 


back the money levied, on tho part^ 
imdertaking not to bring an actioi 
in respect of the seizure & sale by th< 
sheriff. — ^Moneypennt v, Dk Massi 
(1851), 1 I. Ch. R. 697.— IR. 


k. .] — A ca. ea. marked 

for £18 Is. 5d., tho amount of the 
judgment, when there was less than 
£10 actually due at the time the writ 
issued, will be sot aside.— SnuLDAM v. 
Boles. [1851] 2 I. C. L. U. 140; 4 
Ir. Jur. 52.— IR. 


l. Should follow statutory form.] 

■ — ■ An execution issued is suffloiont, 
if it substantially follows the form of 
a statute, & any person resisting a 
constable executing it is liable to an 
indictment. It is suflBclent If tho 
execution is made returnable in a 
certain number of days from the date, 
so that it may be ascertained by 
calculation. — R. v. McDonald (I860), 
4 All. 440.--CAN. 

m. Material deviation.] — 
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Pabt II.— Matters Common to all Modes of Execution. 


Oh. D. 276 ; 3 Char. Pr. Oas. 114 ; 36 L. T. 358 : 
24 W. B. 663. 

124. Indorsement of writ — Second writ after 
return to first.]— If on a ji, fa. all the money is not 
levied, the wnt must be returned before a second 
execution can be taken out, for that must be 
grounded upon the first writ & recite that all the 
money was not levied upon the first ; but if upon 
the first all the money had been levied the writ 
need not have been returned, for no further process 
was necessary. — Oviat v. Vyner (1689), 1 Salk. 
318 ; 91 E. R. 281. 

125. .] — I am of opinion that the 

second writ was irregular, because the first had 
not been returned, the sum of £600 having been 
levied by virtue of the first writ. It is true there 
was an agreement between the parties, that pltf. 
should re-enter on default being made in payment of 
the instalments ; but there is nothing in that agree- 
ment which precludes deft, from objecting to the 
irregularity of the future process. The law on 
this subject is clear. If a writ of fi. fa. issues, 
under which any thing is levied, that writ must 
be returned, & any subsequent process must issue 
for the whole sum due, minus the amount that 
has been so recovered, & must recite the first 
writ. In Miller v. Parnell, No. 189, post, the 
ct. held that pltf. who has issued & executed a 
fi. fa., cannot abandon it & sue out a ca. sa., 
before he has returned it. Here the sheriff entered 
upon the possession of the goods, & by the com- 
pulsion of the levy, deft, has been compelled to 
pay the sum of £500, part of the debt, the sheriff 
became thereby entitled to poundage, & so also 
it constituted a levy, that being so, the first writ 
ought to have been returned, & the second ought 
to have recited the first, stating the amount re- 
covered under it, & should have been indorsed to 
levy the whole debt, minus that amount (Parke, 
B.). — Chapman v. Bowlby (1841), 8 M. & W. 
249 ; 1 Dowl. N. S. 83 ; 10 L. J. Ex. 299 ; 151 
E. R. 1030. 

Annotations : — Consd. lie Ford, Ex p. Ford (1880), 18 
B, J). 369. Refd. AndrowH v. Samidorson (1857), 1 
.. & N. 725 ; Re Bates, Ex p. Lindsey U887), 4 Morr. 
192 ; Lee v. Dangrar, Grant, [1892] 1 Q. B. 231 ; Re 
A Debtor, Exp. Smith, [1902] 2 K. B. 260 ; R. v. Birming- 
ham County Court Judge (1902), 71 L. J. K. B. 881. 
Mentd. Sueary u. Abdy (1876), 1 Ex. D, 299 ; Roe v. 
Hammond (1877), 2 C. P. D. 300 ; Mortimoro v. Cragg 
(1878), 3 C. P. D. ho. 


126. .] — second fi. fa. cannot be 

issued until the first is returned, for, if anything 
has been recovered under the first writ, the second 
must recite it, &, must be indorsed with a direction 
to levy the balance only (Cave, J.). — Re Ford, 
Ex p. Ford (1886), 18 Q. B. D. 369 ; 66 L. J, Q. B. 
188 ; 66 L. T. 166 ; 3 Morr, 283, D. C. 

Annotations .—Refd. Re Bates, Ex p. Lindsey (1887). 4 
Morr. 192 ; Re Phillips, Ex p. Phillips (1888), 5 Morr. 40 ; 
JiOe V. Dangar, Grant, [1892] 1 Q. B. 231 ; Re Follows, 
Ex p. Follows, [1895] 2 Q. B. 521 ; Re A Debtor, iS: p. 

(1902), 71 L. J. K. B. 664 ; Re H. B., 

[1904] 1 K. B. 94. 


127. Description of party liable— Residence 

& station in life.] — The omission to indorse upon a 
writ of ca. sa. a description of deft.’s residence & 
situation in life, is not in general a ground for 
setting aside the write as between parties, but 
in special circumstances, it may be a ground for 
settmg aside the writ, where, if it were allowed to 


remain, it might subject the sheriff to an action, at 
the suit of pltf., who had been guilty of the 
omission. — C larke v. Palmer (1829), 9 B. & 0. 
153 ; 4 Man. & Ry. K. B. 141 ; 7 L. J. O. 8. K. B. 
165; 109B. R. 57. 

Annotation : — ^Refd. Esdailo v. Davies (1838), 2 Jur. 154. 

128. Inclusion of expenses of levy — 

Whether proper.] — Brent v. Hughes (1847), 9 
L. T. O. S. 106. 

129. Inclusion of interest.] — A fi. fa. was 

sued out directing the sheriff to levy £9 6s. Sd. 
as the sum which had been ordered to be paid by 
the rule of ct., together with interest at 4 per cent., 
pursuing the form No. 8 appended to Rules 
Hilary Term, 1838 : — Held : the fi, fa. & the levy 
thereunder were irregular, the form being applicable 
only to cases where the payment of a specific sum 
of money is ordered. — B adman v. Pugh (1843), 5 
Man. & G. 381 ; 6 Scott, N. R. 150 ; 12 L. J. C. P. 
126 ; 134 E. R. 611. 

Annotation : — Mentd. Hills v. Haymen (1848), 2 Exeb. 323. 

130 . Date from which interest claimed 

— Date of judgment.] — ^Pyman & Co. v. Burt & 
Boulton (1884), 28 Sol. Jo. 428 ; Bitt. Rep. in 
Ch. 97. 

Annotations : — Refd. Re London Wharflng & Warehousing 

Co. (1885), 53 L. T. 112 ; Eardley v. Knight <1889), 60 

L. T. 780 ; Taylor v. Roe, [1894] 1 Ch. 413. 

^ Unless otherwise 

directed.] — An action dismissed, or on which judg- 
ment is given in favour of pltfs., although at an end 
so far as the ascertainment of the rights of parties 
to it is concerned, is still pending for the purpose 
of enforcing the judgment pronounced in it & 
working out the rights under the judgment. 

Wliere an action was dismissed with costa before 
R. S. C., 1883, came into force, but taxation of 
costs had not been completed till after that date : — 
Held : the action was still a pending proceeding 
within the preface to R. S. 0. 1883, & those rules 
accordingly applied with the result that interest 
upon the costs was to run, not from the date of the 
taxing master’s certificate, in accordance with the 
rules in force at the commencement of, & judgment 
in, the action, but from date of judgment. 

The form of order will only be varied when the 
judge in any particular case in giving judgment 
for costs directs the interest to run from any other 
date. — B oswell v. Ooaks (1887), 67 L. J. Ch. 101 ; 
57 L. T. 742 ; 36 W. R. 65, C. A. 

Annotations: — Refd. Taylor v. Roe, [1894] 1 Ch. 413. 

Mentd. Re Boswell, Merritt v. Boswell, [1906] 2 Ch. 359. 

.] — See, further f R. S. 0., Ord. 42, rr. 13, 16. 

Teste.]— R. S. C., Ord. 2, r. 8. 


Sub-sect. 2. — Amendment. 

See, now, R, S. C., Ord. 28, r. 12, Ord. 70, r. 1 ; 
& generally. Practice. 

132. Name of county — Where omitted.] — 

Process directed to a she^, omitting the name of 
the county, may be amended. — Lea v. Laoon 
(1606), Oro. Jac. 78 ; 79 E. R. 67 ; sttb nom, TiWTC 
V. Lacon, Yelv. 69. 

Annotation: — ^Reld. R. v. Tucliin (1704), 2 Ld. Raym. 1061. 

133. Where misspelt.] — Colston v. 

Berends, No. 118, ante. 


Setnble : the writ of execution should 
follow tho Judgment. — Haboij) v. 
Stewart (1864), 3 P. R. 335.— CAN. 

n. Prothonotary — Whether signatwe 
necessary to writ of execution .] — -In 
N. S. writs of execution need not 
be signed by the prothonotary of the 
ct. It Is the seal of the ct. which gives 


validity to such writs, & not the signa- 
ture of the officer. — ^ABOHiBAiiD v. 
Hurley (1890), 18 S. C. R. 116.— CAN. 

o. Clerk of court — Signature for.] 
— An execution signed “ H. C. D. for 
clerk of ct.” is good. — C rew v. Dallas 
(1908), 9 W. L. R. 698.— CAN. 


p. Writ tested in name of particular 
judge — Presumption of regutarUy .] — 
A ft. fa. against lands was tested in the 
name of the then senior puisne Jud^ 
of the ct. : — Held : it would be pre- 
sumed to be regular until the contrary 
appeared. — L iney v. Rose (1866), 17 
C. P.186.— CAN. ’ 
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Execution. 


9 , — Form of writs of execution: Suh sect 2.] 

134. Name of party.] — Browne v. Hammond 
1738), Barnes, 10 ; 94 E. R. 781. 

Annotation : — ^Reld. Hunt v. Hondrick (1772), 2 Wm. Bl. 
S36. 

135 . Death before judgment of one of two 

plaintiffs.] — One of two pltfs. died before inter- 
locutory judgment, but the suit went on to 
execution in the name of both ; after this, & 
after a motion to set aside the proceedings for this 
irregularity the ct. iieraoitted pltf. to suggest 
the death of the other before interlocutory judg- 
ment on the roll, & to amend the ca. aa. without 
paying costs. — Newnham v. Law (1794), 6 Term 
Rep. 677 ; 101 E. R. 323. 

Annotaiion : — Refd. Arnell v, Wothorby (1835), 4 L. J. Ex. 
128. 

136. Name In writ differing from that In 

judgment.] — A writ of execution to satisfy 
“ James,” the debt awarded to “ John,” was 
amended after execution executed, upon payment 
of costs. — Mackte V, Smith (1812), 4 Taimt. 322 ; 
128 E. R. 354. 

137. .] — In SCI. fa. on a judgment 

more than a year old, if the writs of sd. fa.^ 
which have been returned nihil, the award of 
execution, the ca. sa., & the warrant, are issued 
in a different Christian name from the one stated 
in the judgment as that of pltf., the ct. will allow 
the proceedings to be amended by substituting 
the one stated in the judgment, although the ca. aa. 
has been executed returned. — Thorpe v. Hook 
(1832), 1 Dowl. 501. 

Annotaiion: — Consd. Bickuoll v. Weatherell (1841), 1 
Q. B. 914. 

138. “Sheriffs** Instead of “ Sheriff **— Power 
to amend copy of writ — After service effected.] — 

Moore v. Magan, No. 116, ante. 

139. Amount recoverable — Claim of costs 
against joint defendant — In respect of appeal to 
which he was not party.] — If pltf. recover a judg- 
ment against two defts., &; one of them bring a 
writ of error pltf. cannot charge the other deft, 
in execution till the record be remitted, notwith- 
standing the writ of error might have been quashed 
immediately, because not brought by both defts. 
In such a case where the judgment was affirmed 
& costs given of the writ of error, & both defts. 
were taken under a writ of execution on the whole 
sum, including the costs of the writ of error as 
well as the original sum recovered, the ct. per- 
mitted pltf. to amend his writ of execution as to 
deft, who did not join in the writ of error, by 
altering it to the original sum recovered. 

The justice of the case requires that we should 
permit pltf. to amend ; if deft, had in deed 
suffered by the excess in the execution, that might 
have varied the case, but here he has not sustained 
any damage by it (Lord Kenyon, C.J.). — 


Laroche v. Wasbrough & Mailand (1788), 2 
Term Rep. 737 ; 100 E. R. 397. 

Annotaiiona : — Folid. M'Cormack t>. Melton (1834), 1 

Ad. & El. 331. Reid. Sainpayo v. De Payba (1813), 5 
Taunt. 82 ; Arnell v. Wetherby (1835), 4 L. J. Ex. 128. 

140. Indorsement for amount in excess of 

judgment — Mistake — No damage to defendant.] — 

Rule calling on pltf. to show cause why the execu- 
tion should not be set aside for irreg^arity, the 
execution being for £3,400 bv mistake & the judg- 
ment only for £700. As pltf. had not levied more 
than £700 the execution was amended. — Mouys v. 
Leake (1799), 8 Term Rep. 416, n. ; 101 E. R. 
1464, n. 

Annotation : — Consd. M'Cormack v. Melton (1834), 1 Ad. & El. 
331. 

141. .] — Pltf. having re- 

covered £33, arrested deft, on a ca. aa. for £34. 
The ct. refused to discharge deft, out of custody & 
allowed the process to be amended by inserting 
the true sum, it not being shown that the variance 
was intentional or that deft, was damnified. — 
M'Cormack v. Melton (1834), 1 Ad. & El. 331 ; 
3 Nev. & M. K. B. 881 ; 110 E. R. 1232. 

142. .] — The ct. refused to 

allow the amendment [of the amount] of a writ 
of ca. aa. to the prejudice of the bail ; but granted 
it on payment of all costs & giving the bail time 
to render deft. — Bradley v. Bailey (1834), 3 
Dowl. Ill ; 1 Scott, 78. 

-.] — Wliere, in the body of 
a ca. aa. the sum recovered was stated to be £100, 
but the writ was properly indorsed for £88 only, 
the amount of the damages <te costs, & deft, was 
only taken in execution for that sum ; — Held : the 
ca. aa. should be amended, on payment of costs, 
& a prior rule, wliich had been obtained to set it 
aside discharged without costs. — ^Arnell v. 
Weatiierby (1835), 1 Or. M, & R. 831 ; 5 Tyr. 
485 ; 4 L. J. Ex. 128. 

Annotaiion: — Consd. Bickncll v. Woathcroll (1841), 1 

Q. B. 914. 

144. .] — A writ of 

indorsed by mistake for a larger sum than the 
amount really due & after debtor had been taken 
in execution, the mistake was corrected by a 
judge’s order : — Held : the sheriff’s claim for 
poundage must be regulated accordingly, & ho 
was only entitled to poundage upon the debt 
really due. — Evans v. Manero (1841), 7 M. &: W. 
463 ; 11. & W. 153 ; 10 L. J. Ex. 209 ; 5 Jur. 153 ; 
161 E. R. 848. 

145. Indorsement for less than amount 

due.] — Where pltf. from mistake has taken out 
a fi. fa. for less than the sum for which he lias 
obtained judgment the ct. will on conditions allow 
him to take out a fi. fa. for the residue. — Hunt v. 
Passmore (1833), 2 Dowl. 414. 

146. .] — Webber v. Hutchins, No, 

110, ante. 


PART II. SECT. 9, SUB-SECT. 2 

134 i. Name of ‘party.] — D. & W. 
entered into partnorsliip as merchants, 
& carried on business as D. W. & Co. 
D. died & W. carried on the business 
in the firm’s name for some time, & 
then presented a petition for the 
sequestration of the estate of D. W. & 
Co. Upon this petition an order was 
made soquestratinff the estate of D. 
W. & Co. The executrix of D. then 
applied to the Ct. of Insolvency to 
strike out the name of D. from the order 
of sequestration, & amend the order, 
so as to 8o(|uestrate the estate of W. 
only. The Ct. of Insolvency thereupon 
made the order that the order of 
sequestration be amended by sub- 
stituting for the words D. W. & Co. in 
the order the name of W. only. — Re 


Dobsox, Watson & Co. (1890), 16 
V. L. R. 700.— A US. 

134 ii. .] — ^Onoofdefte., Edmund 

M., correctly styled in the summons, 
was by mistake named in the Judgment 
roll & execution as Edward M. : — Held : 
amendable. — McKrnzib v. MoNauqh- 
TON (1861), 3 P. R. 35.— CAN. 

134Ui. (l)Theaffldavitupon 

wliich a ca, issued disclosed a good 
cause of action ; (2) the affidavit gave 
deft.’s name as “ J. Borkwin Jolmsou.” 
His proper name was “ Berkwin 
Jolmson," but he had been sued & had 
pleaded as “ J. B. Jolmson.” In the 
writ the name was “ J. B. Johnson ” : 
— Held : the writ was defective, but 
might be amended upon payment of 
costs. — Anderson v. Johnson (1889), 
6 Man. L. R. 113.— CAN. 


q. Description of party.] — In an 
action the writ of summons described 
pltf. as “ Trustee of the estate of H.,” 
followed by the name of the trustee, 
A. On Judgment being entered for 
deft., a writ of fi. fa. was issued for tho 
costs against A. : — Held : the writ 
of fi. fa. was irregular In that It should 
have been directed against pltf. not 
by Ills name, but merely as creditors' 
trustee, but upon being so amended 
the sherllt could levy on tho goods of 
A., who was personally liable for 
tho costs. — Henderson & Farrar’s 
Trustees v. Evans (1879), O. B. & F. 
173.— N.Z. 

r. Amount recoverable.] — A ca. aa. 
omitting to state any sum for which 
Judgment has been recovered Is void, 
& cannot be amended after execution. 
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Part II. — ^Matters Common to all Modes of Execution. 


147. Omission to claim Interest.]— 

I have inquired what would be the practice in a 
case where a judgment creditor issued a writ in 
a county for execution of a judgment for costs, 
&: omitted to insert anything about interest, & 
the writ being unsatisfied he were to desire to 
issue another in [a different] county ; the first 
writ would Iiave to be returned, & were the judg- 
ment creditor to wish to supply in the second 
writ mention of interest, the officer would not 
permit any such addition or alteration in the now 
writ, nor the judgment creditor’s mistake to be 
rectified without obtaining leave of the ct. or 
judge ; it seems to me that it would be a matter of 
course for the ct. or judge to allow the writ to go 
with the desired alteration where the omission 
was shown to be a mere mistake made without any 
intention of splitting up execution or of acting 
vexatiously (Chitty, J.). — He liONDON Whaufing 
& Warehousing Oo. (1885), 54 L. J. Ch. 1137 ; 53 
L. T. 112 ; 33 W. R. 836. 

Annotation : — ^Refd. Boswell u. Coaks (1887), 57 L. J. Ch. 101. 

148. Date of teste — Date previous to Judgment.] 

— If a ca. sa. is tested of a term previous to the judg- 
ment or when issued under 1 Will. 4, c. 7, s. 13, if 
not tested on the day it issues, it is irregular, but 
the ct. will peimit the teste to be amended, on 
payment of costs, even as against the bail. — 
Englehart V. Dunbar (1833), 2 Dowl. 202. 

149. Date of return.] — Fi. fa. being made 
returnable on a King’s Bench return day, instead 
of a Common Pleas return day, was amended by 
the award of execution on the roll. — Atkinson v. 
Newton (1800), 2 Bos. & P. 336 ; 120 E. R. 1313. 
AnnotcUion : — ^Reld. Simon v. Gurney (1814), 5 Taunt. 005. 

150. Date on which Judgment recovered — 
Where not correctly stated In writ.] — The date of 
a judgment in the judgment roll did not corre- 
spond with the date as stated in a writ of ca. sa, 
issued in execution of the judgment, but was 
anterior to the writ of ca. sa. : — Held : this was 
mere matter of irregularity which the ct. would 
amend.^ — Re Cobbett' (1861), 10 W. R. 40. 

151. Action on which judgment based — 
Judgment entered up trespass & criminal con- 
versation — Writ issued for trespass.] — After a rule 
obtained to show cause why the testatum ca. sa. 
should not be set aside, because not warranted 
by the judgment, & because there was not an 
original ca. *•«., the ct. will permit pltf. to amend 
the testatum ca. sa. agreeably to the judgment & 
direct the sealer of the writs to seal an original 
ca. sa. to warrant it. — Shaw v. Max welt. (1795), 
6 Term Rep. 4.50 ; 101 E. R. 643. 

Annotaiion Refd. Arncll v. Wotherby (1835), 4 L. J. Ex. 

128. 

152. & Judgment entered up irregularly.] 

— If pltf. enter up judgment in debt on a 7nutuatus 
on a warrant of attorney “ to enter up judgment 
in debt or bond ’ ’ the ct. will set it aside as irregular. 


Leave to amend by entering up judgment at a date 
subsequent to bkpey. of deft. — Paris v, Wilkin- 
son (1799), 8 Term Rep. 153; 101 E. R. 1319, 

Annntalicns : — Refd. Hunt v. Pasman (1815), 4 M. & S. 

329 ; Brooks v. Hodson (1844), 7 Man. & G. 629. 

153 . Judgment entered up for debt — Writ 

issued for damages in assumpsit.]-;— On a warrant 
of attorney to confess judgment in debt, & judg- 
ment entered up accordingly, a ca. sa.y returnable 
on execution, was issued, by mistake, for damages 
in assumpsit. Deft, being in custody under the 
writ, took out a summons for setting aside the 
execution, which summons, on argument at 
chambers, within a year of the arrest, was dis- 
missed. A rule 7iisi was then obtained for the 
same purpose, &, on cause shown, discharged. 
The variance between the writ & judgment was 
not alleged on the summons or motion. A year 
& a half after the arrest, deft, being still in custody, 
moved, on the objection of variance, to set the 
execution aside ; — Held : the ca. sa. was amendable 
by 8 Hen. 6, c. 12, s. 2, &; ought in this case to 
be amended, on pltf.’s motion. — Bicknell v, 
Wetiierell (1841), 1 Q. B. 914 ; 1 Gal. & Dav. 
460 ; 10 L. J. Q. B. 345 ; 6 Jur. 366 ; 113 E. R. 
1381. 

154. Effect of intervention of rights of third 
parties — Bankruptcy of defendant.] — Paris v. 
Wilkinson, No. 152, ante. 

155. .] — The ct. refused to allow 

pltf. to amend a fi. fa. where deft, had become 
bkpt. before sale of the goods taken under it. 

We are very unwilling at all times to interfere 
with the rights of parties which have accrued by 
bkpey. (Lord Ellenborough, O.J.). 

Pltf.’s own mistake makes it necessary for him 
to come to the favour of the ct., which might have 
been extended to him, if the rights of third persons 
had not intervened (Dampier, J.). — Hunt v. 
Pasman (1815), 4 M. & S. 329 ; 105 E. R. 856. 

Annotations : — Refd. King v. Birch (1842), 3 Q. B, 425 ; 

Philiips V. Birch (1842), 4 Man. & G. 403. 

156. .] — Webber v. Hutchins, No. 

119, a7iie. 

157. .] — An irregular fi. fa. cannot 

bo amended to the prejudice of the intervening 
rights of assignees. Goods were taken on Mar. 1 
under fi. fa. upon an irregular judgment ; on 
Mar. 15, a fiat was awarded against execution 
debtor, & assignees were chosen on Apr. 12 ; 
the judgment roll was carried in on Apr. 19 ; — 
Held : a motion on Apr. 25 to set aside the 
proceedings was not made too late. — Brooks 
Hodson (1844), 7 Man. & G. 529 ; 8 Scott, N. R. 
223 ; 13 L. J . 0. P. 202 ; 3 li. T. O. S. 162 ; 135 
E. R. 212. 

158. Death of defendant.] — The ct. refused 

to allow a fi. fa. to be amended, by the insertion 
of the testatum clause, where deft, had died after 
issuing of writ, but before time of application, 


— Bit.lings V. Rapelje (1841), 2 P. R. 
194, 200.— CAN. 

8 . — — .] — On a motion to set 
aside an execution on the groimd 
that the execution differed in amount 
from the judgment, a cross -application 
to amend the execution was granted on 
payment of costs. — Lynott v. Seely 
(1848), 1 All. 35.— CAN. 

t. .] — A referee has the power 

to amend a writ of fi. fa. by chang- 
ing the rate of interest claimed in 
the indorsement thereon to the legal 
rate.— C ask v. Godin (1914), 29 

W. L. R. 763 ; 7 W. W. R. 396 ; 24 
Man. L. R. 788 ; 20 D. L. R. 19,— CAN. 

a. Wrong sheriff.} — Whore deft, 
was arrested on a writ issued Sc tested 
on Jan. 1852, Sc directed to the sheriff 

J. — VOL. XXI. 


of the united coimties of W. & H. ; — ■ 
Held: (1) since Jan. 1, 1852, there 
was no such officer : & the arrest was 
set aside with costs ; (2) the writ 

might be amended, but the copy not. — 
Lyman v. Brethron {circa 1852), 2 
C. L. Ch. 108. — CAN. 

b. Date of judgmenJl.} — A fi. fa. 
may be amended so as to relate to the 
day of entering the judgment. — 
Andruss V. Page (1826), Tay. 348. — 

CAN. 

0 . Long lapse.} — • An application 
to amend a ca sa. issuod sixteen years 
ago, by inserting a testatum clause, 
will not be granted unless the writ is 
found on file, or some record of it is 
produced. Qu. : whether such an 
amendment would be made after such 


lapse of time, & after deft, had been 
arrested on a second execution, which 
was also irregular. — Brown v. Partk- 
Low (1847), 3 Kerr, 324. —CAN. 

d. After sale of real estate.] — To 
support a sale of lands under a fi. fa.t 
the writ must correspond vrtth the 
judgment, but the amendment thereof, 
oven after sale, will cure the defect. — 
Helm v. Crossin (1866), 17 C.P. 156. — - 
CAN. 

e. Issue of second writ without 
authority. ] — Amendment of an alias 
fi. fa. lands issued without authority, 
refused, it appearing that before argu- 
ment the original writ had been returned 
Sc filed, & that notlilng had been made 
thereunder, nor any levy made,— 

P P 
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ExECunoN. 


Sect. 9 . — Form of writs of execution: Siih-sect. 2. 
Sects. 10 ^ 11.] 

on the ground that the interests of third parties 
might be affected by it. — P hillips v . Tanner 
( 1829), 6 Bing. 237 ; 3 Moo. & P. 502 ; 8 L. J, O. S. 
0. P. 41 ; 130 E. R. 1271. 

Annotations — Reid. Brooks v. Hodson (1844), 7 Man. & G. 
529. 

159. Enlarging time for return.] — Atkinson v . 
Newton, No. 149, ante. 

100. Power of court.] — H eld yard v . 

Baker, No. 1343, post. 

161. Application to amend — Where several 
execution creditors — Necessity to Join other credi- 
tors & sheriff — Amendment as to amount recover- 
able.] — Where an application is made by one of 
several execution creditors to amend the indorse- 
ment on a writ by increasing the amount of the 
sum to be levied, the other creditors & the officer 
to whom it is directed should be made parties 
to the rule. 

Pltf. is not entitled to recover costs of the inter- 
pleader rule as costs of the execution ; the statute 
[43 Geo. 3, c. 46, s. 6], applies only to poundage, 
sheriff’s fees & the like (Parke, B.). — Hammond 
V. Nairn (1841), 9 M. & W. 221 ; 1 Howl. N. S. 
361 ; 11 L. J. Ex. 14 ; 152 E. R. 94. 

162. At what time allowed — After writ exe- 
cuted.] — After writ of ca. sa. executed deft.’s name 
changed from Edward to Edmund. — B rowne v. 
Hammond (1738), Barnes, 10 ; 94 E. R. 781. 
Annotaiion: — Folld. Hunt v. Kendrick (1772), 2 Win. Bl. 

836. 

163. .] — Ca. sa. may be amended 

after it has been executed. — H unt v. Kendrick 
( 1772), 2 Wm. Bl. 830 ; 96 E. R. 493. 

164. .] — Mackie V. Smith, No. 136, 

ante. 


165 . & returned.] — Thorpe v. Hook, 

No. 137, ante. 

166. Defendant In custody for eighteen 

months under capias ad satisfaciendum.] — B ick- 

NELL V. Wetherell, No. 163, ante. 

Costs — Discretion of court.] — See R. S. 0., Ord. 
28, r. 12. 

SeCf further. Practice. 


Sect. 10.— BY WHOM WRITS OF EXECUTION 
MAY BE SUED OUT. 

See R. S. 0., Ord. 42, rr. 8, 11, 12, &, generally, 

Practice. 

167. May be sued out by solicitor — Other than 
solicitor on record,] — Pltf. may sue out execution 
by a different attorney from the attorney in the 
cause, without obtaining an order of ct. for 
changing the attorney. — Tipping v. Johnson 
(1801), 2 Bos. & P. 357 ; 126 E. R. 1325. 

Annotations .•—Reid. Bovins r. Hnlmo (1846), 15 M. & W. 

88. Mentd. Butler r. Knight (1867), 15 L. T. 621. 

To whom writs delivered.] — See Sect. 13, sub- 
sect. 2, post. 


Sect. 11.— SIMULTANEOUS ISSUE OF SEVERAL 

WRITS. 

See R. S. C., Ord. 42, rr. 17, 18. 

168. Writs of the same kind — Issued into 
different counties — Seizure under each writ.] — 

Cooper v. Rowe (1811), 2 Tidd’s Practice 9th 
ed. 996. 

Annotation: — ^FoUd. Lee v. Dangar, Grant, [1892] 1 Q. B. 
231. 

169. Conditions governing ex- 

ecution of any one writ.] — Another effect of seizure 


Smith v. Smith (1868), 4 P. R. 354.— 

CAN. 

f. Writ not indorsed.] — Where a 
ca. sa. in debt has been issued on a 
judgment in assumpsit. & not indorsed 
as required by the rule of ct., it may be 
amended. — Keefer v. Hawley (1850), 
1 P. R. 1.— CAN. 

g. Sale before writ amended.] — 
On a judgment in assumpsit a ft. fa. 
was Issued in debt, & afterwards 
amended by rule of ct. Before the 
amendment the sheriff had sold the 
land & given the deed, under which 
pltf. claimed : — Held : the sale was not 
void as having been made under an 
erroneous writ. — Doe d. Elmsley v. 
McKenzie (1852), 9 U. C. R. 559. — 
CAN. 

h. Amendment in teste — Writ tested 
in name of retired judge.] — A writ of 
ca. sa. tested In the name of a retired 
chief justice, after Ills successor has been 
gazetted, but before acceptance of offleo 
by taking the necessary oaths of office : 
— Held : irregular, but amendable. — 
Nelson r. Roy (1863), 3 P. R. 226. — 
CAN. 

After delivery to sheriff .] — 

If a writ of fi. fa. is altered in the teste 

6 return day after delivery of it to 
the sheriff, & has not been resealed, 
it will be sot aside. — Ferguson v. 
Amos (1886), 26 N. B. R. 359.— CAN. 

PART II. SECT. 10. 

l. Sheriff — Transmission of writ — 
By usual channels.] — -A writ of execu- 
tion Is considered duly issued within 

7 Vlct., c. 32, s. 7, when it is sent by 
the attorney for the bond fide purpose 
of its reaching the hands of the sheriff 
in the usual course for the transmission 
of such documents. — Lunt v. Esta- 
BROOKS (1846), 3 Kerr, 291. — CAN. 

m. Sheriff holding office in company 
— Direction of writ.] — A writ of fl. fa. 


against a railway co. which was directed 
to a sheriff before ho became a director 
in the co., was properly directed & 
retunxable by him, & ids becoming 
a director before the return of the 
writ did not invalidate it. — S mith v. 
Spencer (1862), 12 C. P. 277.— CAN. 

n. ,] — A sheriff, being 

president of a railway co., returned a 
ft. fa. against the co, nulla bona. Upon 
an action brought against a stock- 
holder founded upon that return : — 
Held : the writ & return were not of 
themselves a nullity on account of the 
sheriff, being president, executing them, 
& no application having botm made to 
set the WTit or return aside, the objection 
failed. — Ray v, Blair (1862), 12 

C. P. 257.— CAN. 

o. 7'o constohlcs — Direction to any 
constable of county. ] — Since the Act 
22 Viet., c. 27, authorising constables 
to serve processes in any part of the 
county in which they are appointed, 
an execution issued out of a justice’s 
ct., under 1 Rev. Stat., c. 137, may be 
directed to any constable of the county. 
The deviation from the form prescribed 
by c. 137 does not affect tho substance 
of the execution. — Atkinson v. 
Desmond (1863), 5 All. 564. — CAN. 

Necessity for direction to sheriff 
nder statute.] — Collection Act, s. 29, 
sub-sect. 4, made it clear that the 
execution issued for failure to comply 
with an order to pay by instalments 
must be directed to the sheriff. — 
Re McDonald (1909), 7 E. L. R. 92. — 
CAN. 

q. Assignee of decree — Under oral 
assignment — JMscreiion of court to 
recognise assignment.}— An assignee of 
a decree under an oral assignment has 
no locus standi at all to supply for 
execution of a decree, but as regards 
one who claims to bo an assigmoe In 
writing or by operation of law, tho ct. 
has u discretion under Code of Civil 


Procedure (Act, XIV, of 1882), s. 232, 
whether to recognise such assignment 
or not. When an assignee of a decree 
applied for execution, 8c the judgment- 
debtor contended that the decrocsought 
to be executed had been obtained by 
fraud 8c was, therefore, a nullity 8c 
Incapable of execution : — Held : it 
was not open to the judgment-debtors 
to raise the defence of fraud In the 
course of the execution-proceedings. — 
Parvata V. Dioambar (1890), I. L. R. 
15 Bom. 307.— IND. 

r. Right to e.xccution.] — Tho 

person appearing on the face of tho 
decree as tho decree-holder is entitled 
to execution, unless it be shown by some 
other person, under Civil Procedure 
Code, 8. 232, that ho has taken the 
decree -holder ’8 place. — Jasoda Deye 
V. Kibtibasii Das (1891), I. L. R. 18 
Calc. 639.— IND. 

8. Suit against several defendants 
— Appeal by one defendant — Whether 
other defendants entitled to execution.}— 
A suit brought against several defts. 
was dismissed with costs. Pltfs. 
appealed, & the case was remanded, to 
the ct. of first Instance under Code of 
Civil Procedure, b. 562. One of defts. 
appealed against the order of remand 
to tho High Ct., which set aside tho 
order of remand & restored the decree 
of the first ct. : — Held : the decree of 
the first ot. being restored in its entirety, 
defts., who had not appealed, were 
entitled to take out execution of that 
decree for the costs awarded to them by 
it, notwithstanding that they were not 
parties to the dooroe of the High Ct. — 
Mul Chand V. Ram Ratan (1898), 
I. L. R. 20 All. 493.— IND. 

PART II. SECT. 11. 

t. Several writs — Appropriation of 
money — Priority.] — It is a matter of 
indifference under what WTit a sheriff 
seizes 8c Bells the property of a debtor 




Part II. — ^Matters Common to ail Modes of Execution. 
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is this ; there may be a number of writs issued into 
different counties, <fe when goods are seized under 
one of them, until it is known how much is seized, 
no other can be executed (Mellish, L.J.)* — 
Davies, Ex p, Williams (1872), 7 Oh. App. 314 ; 
41 L. J. Bey. 38 ; 26 L. T. 303 ; 30 J. P. 484 ; 
20 W. R. 430, L. JJ. 

.-j—Apld. Lee v. Dani?ar, Grant, [1892] 1 Q. B. 
231. Mentd. Emanuel v. Bridger (1874), L. R. 9 Q. B. 
286 ; Re Jones, Ex %>. Jones (1875), 33 L. T. 61 ; Lowe 
^ Blakeraore (1875), L. R. 10 Q. B. 486 ; Re Balblmie, 
Ex V. Jameson (1876), 3 Ch. D. 488 ; Re. Watt, Ex p. 
Josmyne (1878), 8 Ch. D. 327 ; Re Hoare, Ex p. Nelson 
(1880), 14 Ch. I). 41 ; Re Clarke, [1898] 1 Ch. 336 : Davies 
V, Thomas, [1900] 2 Ch. 462 ; The James W. Elwell 
[1921] P. 351. 

170. Duty to inform respective 

sheriffs of other writs.]— (1) Sheriff’s Act, 1887 
(c. 55), s. 29, imposes a penalty of £200 upon any 
sheriff’s officer who {inter alia) “ takes or demands 
any money or reward under any pretext whatever, 
other than tlie fees or sums allowed by or in 
pursuance of this or any other Act,” or “ is guilty 
of any offence against or breach of the provisions 
of tiffs Act ” : — Held : the penalty is inflicted for 
the doing of an act in the nature of a criminal 
offence ; to constitute such an offence there must 
be a mens rea ; & consequently a sheriff’s officer 
is not liable to the penalty if he makes an over- 
charge by mistake. 

(2) In order to constitute an offence under the Act, 
it is necessary that the improper demand or taking 
of money should be made a condition precedent 
to the officer’s doing his duty. 

An execution debtor brought an action against 
the execution creditors, their solrs. & the sheriff’s 
officers for the county of London, for alleged 
illegal conduct in levying execution ; the solrs. 
had issued two writs of fi, fa. for the amount of 
the judgment debt & costs, one directed to the 
sheriff for the City of London, the other to the 
sheriff for the county of London, & had given each 
set of sheriff’s officers notice of the other writ, & 
requested them to be careful to prevent a double 
execution. Possession was taken under both 
writs. The execution in the city of London 
having been paid off, the sheriff’s officers for the 
county of London demanded from pltf. payment 
of a sum which consisted in part of fees payable 
by the execution creditors, & did not withdraw 
till payment of this amount had been made under 
protest. They also claimed, but did not insist on, 
payment of poundage. There was no evidence 
of malice on the part of either execution creditors 
or their solrs. or of want of reasonable cause for the 
course adopted : — Held : (3) neither the issue of, 
nor the seizure under, the two writs of fi. fa. was 
illegal ; (4) the sheriff’s officers for the county of 
London were not entitled to poundage ; (5) they 
were liable to pltf. in nominal damages for not 
having sooner withdrawn ; (0) they were not 

liable to the penalty of £200 under sect. 29 of the 
above Act. 

(7) It was argued that the seizure of the pro- 
perty of a debtor, without sale or valuation, is a 
satisfaction of the debt, to the extent of the amount 
which the property ultimately produces. It 
seems to me that that proposition is almost on 
the face of it untenable. How property can be a 
satisfaction of a debt at a time when the value 
of the property is not ascertained, but is to be 


ascertained at a subsequent time is extremely 
difficult for me to understand (Pry, L.J.). — Lee 

V. Dangab, Grant & Co., [1892] 2 Q. B. 337 ; 61 
L. J. Q. B. 780 ; 66 L. T. 548 ; 66 J. P. 678 ; 40 

W. B. 469 ; 8 T. L. R. 494, 0. A. 

Annotations: — As <o (1) Consd. Sboppee v. Nathan, [1892] 

1 Q. B. 245. Apld. Moore v. Brompton Comity Ckiurt., 

High Baffin (1893), 62 L. J. Q. B. 498. As to (3) Refd. 

Re Debtor, Ex p. Smith, [1902] 2 K. B. 260. As to (4) 

Reid. Madeley v. Greenwood (1897), 42 Sol. Jo. 34 ; Re 

Thomas, Ex p. Middlesex Sheriff, [1899] 1 Q. B. 460. 

As to (6) Fo 11£ Bagge v. Whitehead, [1892] 2 Q, B. 355. 

As to (7) Reid. Re Debtor, Exp. Smith, [1902] 2 K. B. 260. 

171. Issue contrasted with enforcement.] 

— liEwis V. Morris, No. 450, post. 

172. Writs of different kinds — Enforced con- 
currently — In respect of lands & goods — In diverse 
counties.] — Anon. (1558), Ben. 59 ; 123 E. R. 46. 

173. .] — If Sbfi. fa. &; a ca. sa. be taken 

out, the fi. fa. cannot be executed after the party 
is taken on the ca. sa . — ^TAMPER v. Hodson (1724) , 
8 Mod. Rep. 302 ; 88 E. R. 215. 

174. Invalidity of process as distinct 

from issue.] — Pltf. cannot have concurrent writs 
of fi. fa. & ca. sa., & act under both ; & therefore, 
where deft, was taken under a ca. .9a. before the 
return of a fi. fa. under which pltf. had seized, 
though the whole amount of the levy was swallowed 
up by the landlord’s claim for rent, except 17s. 6d. 
which went towards the expenses of the execution, 
the ct. discharged deft, out of custody. 

The record would be irregular if this rule [to 
discharge deft, out of custody] were not made 
absolute, for there would appear an award of both 
a fi. fa. &> a ca. sa. at the same time. No doubt, 
both may issue together, because the practice 
is not to enter them upon the record if nothing is 
done, but, if you execute one, you must make an 
entry of the return of that, before you can award 
the other. It is clear on principle that you 
cannot have two writs & act under both at the 
same time (Bayley, B.). — Hodgkinson v. Whal- 
LEY (1831), 2 Cr. & J. 86 ; 1 Dowl. 298 ; 2 Tyr. 
174 ; 1 L. J. Ex. 68. 

Amwiations .—Apld. Lewis r. Morris (1834), 2 Cr. & M. 712. 

Consd. Andrews v. Saunderson (1857), 1 H. & N. 726 ; 

Lee V. Dangar, Grant, [1892] 1 Q. B. 231 ; Re A Debtor, 

Ex p. Smith, [1902] 2 K. B. 260. 

175. Fi. fa. & ca. sa.] — A writ of ca. sa. 

may be taken against the person of deft, at the 
same time that a fi. fa. is issued against his goods. 
— Primrose v. Gibson (1822), 2 Dow. & Ry. K. B. 
193 ; sub nom. Gibson’s Case, 1 L. J. O. S. K. B. 
33. 

Annotation: — Consd. Smith r. Johnson (1835), 2 Cr. M. 

& R. 350. 

See, further. Part III., Sects. 1-6, post. 

Compare No. 178, post. 

176. Against joint debtors — Validity of separate 
issue against each — Of same or different kinds of 
writ.] — If a man have a judgment against two men 
upon a joint bond he cannot have several execu- 
tions, viz. a ca. sa. against the one & an elegit 
against the other, for he ought to have but one 
satisfaction, although he sue them by several 
actions. — ^A non. (1610), Godb. 181 ; 78 E. R. 110. 

See, also. Sect. 6, sub-sect. 2, ante. 

Ill, In respect of each of several parts of 
judgment debt — Debt cannot be divided & parts 
assigned for that purpose.] — Forster v. Baker, 
No. 81, ante. 

See, further, Sect. 8, sub-sect. 1, 0. (c), ante. 


9 uoh seizure having relation to all the 
0 in his hands. He 
the money according 
the writs. — Rowe r. 
C. P. 495.— CAN. 
n, Actions — Not allowed con- 

currently. 1 — A pltf. cannot act upon two 


concurrent writs of ca. sa. & fi. fa. at the 
same time. When, therefoi'e, a fi. fa. & 
ca. sa. having Issued together, & a small 
sum only levied under the former, & 
before the return to the fi. fa. was made, 
deft, was taken in execution under the 
ca. sa., the ct. discharged her out of 


custody. — F ennell V. Dempsey ( 1848 ), 
1 Ir. Jur. 64.— IR. 

b. . ] — Pltf. may 

issue as many concurrent writs of exe- 
cution as he pleases on foot of the same 
Judgment, but he cannot a<rf upon them 
concurrently ; & where a ca. sa. was 

F F 2 


Turrits at the tim 
must appropriate 
to the priority of 
Jabvis (1863), 13 
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Execution. 


Sect. 11 . — Simuliancow issue of several uriU. 
Sect, 12; Sub-sects, 1 & 2, A.] 

178. Arising out of different causes — 

Invalidity of different kinds of writ.] — I am not 

aware of my authority for splitting up a judgment 
debt whicli on the face of it is for one sum, & saying 
that part of it can be traced for a particular cause, 
& another part of it for another cause, & that as 
to the first part execution on the judgment may 
be given in one way, & as to the second part 
execution shall b§ restricted to another way 
(ScRUTTON, — Rothschild v. Fisher, [1920] 

2 K. B. 243 ; 89 L, J. K. B. 621 ; 123 L. T. 188, 
C. A, 

In respect of judgment debt & costs respectively. 

^See R. S. C., Ord. 42, r. 18. 

For writs issued successively, see Sect. 12, po.st. 


Sect. 12.— ISSUE OF SEVERAL WRITS IN 
SUCCESSION. 

Sub-sect. 1. — Necessity for Return to 
Earlier Writ. 

179. General rule.] — There can bo no second 
execution granted out before tlie first be returned. 
—Anon. (1639), March, 47; 82 E. R. 405. 

180. .] — Re Ford, Rx p. Ford, No. 126, 

ante. 

181. Levy made under earlier writ — Debt 
partly satisfied.] — Oviat v. Vyner, No. 124, ante. 

Compare No. 201, post. 

182. .] — CoPPENDALE V. DeBONAIRE 

(1757), Barnes, 213 ; 94 E. R. 882. 

183. .] — Wliere a fi. fa. lias been 

issued & goods taken under it have been sold for a 
part of the debt, a ca. sa. for the remainder cannot 
be issued until the sheriff has finally returned the 
fi. /a,— Wn.soN v. Kingston (1810), 2 Cliit. 203 ; 
1 Chit. 134, n. 

184. Effect of premature return.] — 

Where a,fi.. fa. has issued & a levy less than pltf.’s 
debt has been made, a ca. sa. cannot issue till 
after the return day of the fi. fa. although in fact 
the sheriff has made a return to it & tlie ca. sa. 
recites the writ & the sheriff’s return. 

If you execute the fi. fa. you cannot take another 
step till the following term, for that writ cannot be 
returned into ct. until the ct. in contemplation of 
law, is sitting. You have been too rapid, you 
should have waited till the return of the fi. fa. 
before you issued the ca. sa. (Parke, B.).— 
La WES V. CODRINGTON (1831), 1 Dowl. 30; suh 
nom. Lewes v. Codringtun, 9 L. J. O. S. K. B. 
72. 

Consd. Dicas r. Warne (1833), 3 Moo. Sc S. 

«14. Reid. Chapman v. Bowlby (1841), 8 M, & W. 249. 

185. .] — As soon as a writ of fi. fa. 


is returned, a writ of ca. sa. may be issued for the 
sum remaining unsatisfied. 

Semble : the ct. will not receive affidavits 
to negative the truth of the sheriff’s return of the 
execution of the fi. fa. — Gardner v. Cover (1836), 

1 Gale, 45. 

Annotation : — Mentd. Chadwdek v. Hough (183rj), 1 Qalo, 142. 

186. Total amount levied satisfying land- 

lord’s claim only.] — II odgkinson v. Whalley, 
No. 174, ante. 

187. How fact of levy having been made 

tested.] — C hapman v. Bowt.by, No. 125, ante. 

188. .] — A ca. sa. & fi. fa. cannot be in 

concurrent existence against same deft, at the 
suit of same pltf. — A i.dridge v. Rawden (1853), 
22 L. T. O. S. 107. 

189. Seizure under earlier writ — Subsequent 
abandonment.] — If a sheriff makes a seizure under 
a writ of fi. fa., pltf. cannot take deft, in execution 
under a writ of ca. sa., till the wi’it of fi. fa. is 
returned, tliough he abandons the seizure of the 
goods. — M iller v. Parnell (1815), C Taunt. 870 ; 

2 Marsh. 78 ; 128 E. R. 1078. 

Annotations : — Consd. Dicas v. Warne (1833), 10 Bing. 341. 

Distd. Knight v. Coloby (1839), r> M. & W. 274. ConSd. 

Chapman v. Bowlby (1841), 8 M. & W. 249. Apld. 

Andrews v. Saunderson (1857), 1 H. & N. 725. DiStd. 

Lee V. Dangar, Grant, fl892] 1 Q. B. 231 : lie A Debtor, 

Ex p. Smith, [1902) 2 K. B. 200. Reid. Edmond v. Ross 

(1821), 9 Price, 5 ; Smith v. Johnson (1835), 2 Cr, M. & it. 

350. 

Compare No. 170, ante. 

190. — Induced by fraud of debtor.] — 

Where the sheriff had withdrawn from possession 
under a fi. fa. in consequence of deft, having 
informed him that he had sold the goods to cheat 
I)ltf. : — Held : he might take deft, under a ca. sa. 
for the same debt without previously returning 
the fi. fa. — Knight v. Coleby (1839), 6 M. & W. 
274 ; 151 E. R. 110. 

Annotoiions : — Reid. Chapman r. Bowlby (1841), 8 M. & W. 

249 ; Re A Debtor, Ex p. Smith, [1902] 2 K. B. 2U0. 

191. Induced by claim of third party — 

How return obtained.] — Where the execution of a 
fi. fa. is entrusted to a special bailiff appointed by 
the judgment creditor, who seizes goods which, 
upon a claim being made by a third party, he 
afterwards relinquishes ; the proper course for 
the judgment creditor to take, if he wishes to issue 
a ca. sa., without pledging himself to show the 
validity of the claim made, is to request the sheriff 
to return the fi.fa., sucli request to be accompanied 
by a statement of the object for which such a 
return is required, & by an offer to indemnify. A 
judgment creditor having, however, ruled the 
sheriff to return the writ without any such state- 
ment or offer, the sheriff obtained a rule nisi to set 
aside the rule to return the writ, the ct. discharged 
the rule obtained by the sheriff, on the terms of the 
payment of the sheriirs costs, & of giving an 
undertaking to bring no action against him. — - 
Harding v. Hoia)EN (1841), 2 Man. & G, 914 ; 


lodged with the sheriff while a fi. fa., 
on foot of the same judgment, was still 
lu luB hands in full force, the writ of 
ca. sa. was set aside, & the party 
arrested under it discharged from 
(mstody. -—Carlin v Conroy (1871), 

X. Xx* o Xj. Sgo," — IR* 

PART II. SECT. 12, SUB-SECT. 1. 

170 i. General rule ,] — No ca. sa. can 
be acted upon while a fi. fa. on which 
proceedings liavo been taken remains 


la ^ justice of the peaci 

is not liable to an action of trespas 
for issuing a second execution for < 
balance due upon a judgment recoverei 


under 4 Wm. IV., c. 45, before tlv 
first execution is returned the matte 
being within the justice’s jurisdiction 
Such execution may be irregulai 
but is not void. — Btkwart v . Hazei 
( 1851), 2 All, 254.— CAN. 

179 iii. ,] — A fi.fa, having beoj 

issued, pltf., after the return day 
but before the return, took out a seconi 
writ for the full amount, directed t( 
another sheriff. The first writ wa 
afterwards returned, £10 levied, i 
goods on hand for the residue ; & i 
ven. ex. issued upon It : — Held.: plti 
should have procured a return of th 
first before issuing the second wrii 
& should have Issued it only for th 
residue ; & that the fact of the indorse 
nieut on the second writ having bee 


lessened, could not cure the Irregularity. 
— McMtjrrich V . Thompson (1853), 
1 P. R. 258.— CAN. 

179 Iv. .] — A return of a fi. fa, 

goods in the county where the venue 
is laid, is sufficient to warrant a fi. fa. 
lands to any other county without a 
writ against goods there also ; but both 
writs cannot run together in the same 
county. In tills case art. fa. goods had 
Issued both to W., where the venue 
was, & to H. That to W. was returned 
nulla bona, Sc pltf. then issued a fi. fa. 
lands toH. whore the writ against goods 
was still current, & a seizure had been 
made under it : — Held : the fi, fa. 
lands was irregular, & must be set 
a.8ido. — Oswald v . R,ykert (1863), 
22 U. C, R. 306.— CAN. 
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9 Dowl. 659 ; 3 Scott, N. R. 293 ; WoU. 207 ; 10 
L. J. 0. P. 229 ; 133 E. R. 1014, 

192. Second writ against other Joint 

debtor.] — (1) Upon a judgment against two defts. 
if the sheriff makes a seizure of the goods of one 
under a fi. fa.^ though he afterWkrds abandons 
the seizure, pltf. cannot take the other deft, under 
a ca. sa. till the writ of fi. fa. has been returned. 

(2) Where a fi. fa. is issued against the goods 
of deft. &; anything has been done under it which 
might render it necessary for the shcrifi to defend 
himself in an action by resorting to the writ a 
ca. sa. cannot be issued until the fi. fa. is returned. 
— Andrews v. Saunderson (1857), 1 H. & N. 
725 ; 20 L. J. Ex. 208 ; 28 L. T. O. S. 203 ; 3 
•Tur. N. S. 118 ; 5 W. R. 317 ; 156 E. R. 1393. 
AnnotaiUnia : — As to (1) Distd. Lee r. Dangar, Grant, [1892] 

1 Q. B. 231, Consd. Ue A Debtor, Ex p. Smith, [1902] 2 

K. B. 200. 

193. .1 — When the sheriff has seized 

goods of a judgment debtor under a fi. fa.., the 
judgment creditor cannot have another fi. fa. 
upon the judgment until a return has been made 
to the first, even though he has abandoned the 
seizure. But, if under a fi. fa. the sheriff has seized 
only goods not belonging to the judgment debtor, 
the principle of Miller v. Parnell, No. 189, ante, 
does not apply, & in such a case there is nothing 
illegal or irregular in the issue of a second writ 
of fi. fa. before any return has been made to the 
first. In those circumstances there is nothmg to 
prevent the judgment creditor from issuing a 
bkpey. notice in respect of the judgment debt. 

Seizure by the sheriff deprives the debtor of the 
power of selling his goods. The moment the 
sheriff takes possession the debt is pro iaido 
absolutely discharged, not indeed finally, but so 
long as that state of things continues (Vaughan 
Williams, L.J .). — Re A Debtor, Ex p. Smith, 
[1902 J 2 K. B. 260 ; 87 L. T. 314 ; sab noni. Re 
A Debtor, Ex p. Judgment Creditor, 71 
L. J. K. B. 664 ; 50 W. R. 609 ; 18 T. L. R. 683 ; 
46 Sol. .To. 614 ; 9 Mans. 243, C. A. 

194. Prior seizure of same goods by third party 
— As distress for rent.]-^>S’em6^e ; a ca. sa. may be 
sued out, & deft, arrested thereon, before the return 
of a writ of fi. fa. previously executed by entering 
on the possession of deft.’s goods as soon as the 
writ of fi. fa. is withdrawn, if, during the whole 
time of such possession by the sheriff', a person is 
also in possession of the same goods under a distress 
for rent. — Edmond v. Ross (1821), 9 Price, 5 ; 
147 E. R. 2. 

Annotations : — -Apld. Dicas v. Warno (1833), 10 Bing. 311. 

Distd. Chapman v. Bovvlby (1811), 8 M. & W. 219. Reid. 

Knight V. Coleby (1839), 5 M. & W. 274. 

195 . Goods in custodia legis.] — A fi. fa. 

sued out by pltf. proving ineffectual by reason of 


deft.’s goods being already in custodia legis & 
assigned under a bill of sale : — Held : niight 

issue a ca. sa. before the return of the 
Dicas v. Warns (1833), 10 Bing. 341 ; 2 Bowl* 
762 ; 3 Moo. & S. 814 ; 3 L. J. 0. P. 60 ; 131 
E. R. 930. 

Annotaiions : — Apld. Knight, v. 

274. Distd. Chapman o. Bowlby ® 

flnnaS AnilfnwH KanridorHOn (1857). 1 H. cC N. 7 2 J. 


196. Earlier writ not executed.] — If final pro- 
cess, which is now returnable upon execution, be 
duly issued within a year & a day of the time 
of signing final judgment, & remain in the han^ 
of the sheriff unexecuted, fresh process may be 
issued at any time afterwards, without previously 
returning the first, or suing out a sc. fa. 

Where final judgment was signed in June, 
1843, & a ca. sa. forthwith issued against two 
defta., one of whom was arrested, & discharged 
under Insolvent Act, whilst the writ remamod 
unexecuted against the other ; — Held : a writ of 
fi. fa. was regularly issued in 1840 against such 
other deft, although no sci. fa. was previously 
issued, nor any return made to the writ of ca. sa. ■ 
Franklin v. Hodgkinson (1846), 3 Dow. & L. 
554 ; 15 L. J. Q. B. 132 ; 10 Jur. 249. 

197. .] — Smith v. Jackson, No. 809, jwst. 

Compare No. 23, ante. 

See, further. Part III., Sect. 3, post. 

198. Earlier writ sheriff’s justification — For 
acts done thereunder.] — Andrews v. Saunderson, 
No. 192, ante. 

199. Seizure of third party’s goods — Including 
no goods of debtor].— Rc A Debtor, Ex p. Smith, 
No. 193, ante. 

Form of subsequent writ — After return to first.] 
— See Sect. 9, sub-sect. 1, ante. 

Second levy under same writ.] — Sec Pait III., 


Sect. 1, sub-sect. 4, A., post. 

See, also, R. S. C., Ord. 42, r. 11, & Part III. 
Sect. 1, sub-scct. 10, B. ; Sect. 2, sub-sect. 4, C. 
Sect. 3, sub-sect. 4 ; Sect 6, sub-sect 5, post. 


» 

» 


Sub-sect. 2. — What Scbsequent Writs 
may be Issued. 

A. After Writ of fieri facias. 

Sec R. 0. S., Ord. 42, r. 29. 

As to issue of capias ad satisfaciendum.] — See, 
'now. Debtors Act, 1869 (c. 62). 

20D. After return of devastavit.] — Elegit granted 
on devastavit returned. — Meadp: v. Cheyney (1591), 
Oro. Eliz. 216 ; 2 Leon. 188 ; 78 E. R. 471. 

201. Process of no effect.] — (1) If I take out 
capias or fi. fa. & they take no effect, I may have 


PART II. SECT. 12, SUB-SECT. 2.— - 

A. 

c. As to issue of ca. sa.] — It is 
irregular to issue a ca. sa. upon a judg- 
ment more than a year old, oven though 
a fi. fa. has been Issued within the year, 
but not returned, without a sci. fa, — 
Sjbwbll V. Thompson (1840), 3 Out. 
Dig. 6308.— CAN, 

d. — ■ — •.] — -It is irregular to issue 
a ca, sa. upon a judgment more than a 
year old, even thoiigh a fi. fa. has been 
issued within the year, but not returned 
without a sci fa. — -Wilson v, Jamieson 
(1843), 6 O. S. 481.— CAN. 

e. .] — A deft, cannot be 

arrested on a ca. sa. where a fi. fa. 
has been taken out & OA^ted upon, but 
not returned. — Roas v. Cameron 
(1846), 1 C. L. Ch. 21.— CAN. 

f. After return of nulla bona ,] — 
A judgment against an exor. to recover 
de bonis testatoris, will warrant an 


execution against testator’s lands, on 
the return of nulla bona. — Doe d, 
Jessup v. Bartlet (1833), 3 O. S. 
206.— CAN. 

g. .] — It is an irregularity 

only, & not a nullity, to issue an alias 
after a return of “ goods on hand *' 
to the original fi. fa. & a ven. ex. upon 
it, on which the slieriff returns “ that 
the goods had been exhausted by prior 
writs ” ; & the Irregularity is waived 
by delay in the application against It. — • 
Commercial Bank v. MoDonell 
(1843), I U. C. R. 406.— CAN. 

h. Receipt given for unpaid debt — ■ 
Wrongful infomudion of sheriff — As to 
nwde of staging execution.] — Where, 
with a view of giving deft, time, pltf. 
had, upon the misinformation of the 
deputy sheriff, given a receipt for the 
debt, as the only proper mode of stay- 
ing the execution, which receipt the 
sheriff had stated in the return of the 


wTlt of fi. fa., the ct. ordered an alias 
t.o issue. — Hinneuley v. Gould (1824), 
Tay. 143,— CAN. 

k. Fired writ in sheriffs lumd for 
twelve mordhs — Hale under second icrii.] 
— Wlvoro a fi. fa. against lands had been 
in tlio sheriff’s hands for twelve months, 
& returned, nothing having been don© 
upon it, the sheriff might sell under an 
alias issued thereon without waiting 
for a year from its receipt. — Niokall 
p. Crawford (1826), Tay. 277. — CAN. 

l. Right to seize goods — In 
differeru count'y from which goods pur' 
chased .] — Goods of a judgment debtor 
were sold & delivered to pltf. in the 
county of Carleton, & were afterwards 
brought into the county of York : — ■ 
Held : the sheriff of the county of York 
could not seize them under an execution 
subsoquontly issued against the debtor, 
though at the time of the delivery 
to pltf. there was an execution against 
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Sect. 12. — Isme oj several writs in succession: 
sect. 2, A.y B. & C.] 

one of thorn after another, or an elegit after both, 
if they fail. But if I take out an eleQit & enter 
it of record, & it be returned nihil without effect, 
the question is whether [I] be utterly remediless, 
& in this divers books are peremptory that I am 
without remedy, because I have made (say they) 
iny election, & that entered upon record, & there- 
fore I can never rgsort to any other, & to this 
effect are the books. But an alias elegit or an 
elegit in divers counties one after another pltf. 
may have, these books notwithstanding. I hold 
the law to be clean contrary, & that where the 
party takes an elegit^ & can have no fruit of it he 
may resort to another execution, though the 
election be entered of record (Hobaet, C.J.). 

(2) Now of executions that have their effect in 
part. If upon a fi. fa. the debt be satisfied in 
part, the next may be served either by capias or 
elegit (Hobart, C.J,). — Foster v. Jackson (1615), 
Hob. 52 ; 80 E. R. 201 ; suh nom. Forsters Case, 
Moore, K. B. 857. 

Annotations: — As to (1) Rofd. R. Baden (1694), Show. 
Pari. Cas. 72 : Beacon v. Peck (1719), 11 Mod. Hep. 311 ; 
Laucatiter v. Fielder (1727), 2 Ld. Raym. 1451 ; Bircham 
V. Tucker (1840), 8 Scott, 469 ; Thompson v. Parish 
(1859), 5 C. B. N. S. 685. Generally, Mentd. K. t'. Patrick 
(1667), 2 Keb. 164; Philips v. Bury (1694), Skin. 447 ; 
K. V. Griepe (1696), 1 Ld. Kaym. 256 ; Beal v. Simpson 
(1697), 1 Ld. Raym. 408 ; Barber v. Palmer (1701), 

1 Ld. Raym. 693 ; Thorp v. Thorp (1701), 12 Mod. Rep. 
455; Vaspor v. Edwards (1701), 12 Mod. Rep. 658 ; 
Worsonholrn v. Berks Manucaptors (1701), 12 Mod. Rep. 
599 : Lodge v. Jennings (1727), Glib. Ch. 255 ; Bank of 
England v. Morrico (1736), Leo temp. Hard. 219 ; R. 

Cotton (1751), Park. 112 ; Hawks v. Crofton (1758), 

2 Burr. 698 : Camplin v. Bullman (1761), Park. 198; 
Mitchell V. Torup (1766), Park. 227 ; Giles v. Grover 
(1832), 9 Bing. 128 ; Lucas v. Nocholls (1833), 10 Bing. 
157 ; Canadian Prisoners’ Case, Watson’s Case, lie 
Parker, R. v. Batoheldor (1839), 3 State Tr. N. S. 963 ; 
Lohaino v. Pliilpott (1875), 33 L. T. 98. 

202. Process effectual for part of debt only.] — 

Foster v. Jackson, No. 201, ante. 

203. .] — Berry v. Wheeler (1002), 1 

Sid. 91 ; 82 E. R. 989. 

Annotations Refd. Den v. Abingdon (1780), 2 Doug. K. B. 
473. Mentd. Fowko v. Berington, [1914] 2 Ch. 308. 

204. .] — Effects sequestered falling short 

of a duty decreed, the order for the Serjeant at 


Arms revived for the residue. — Hopkins v, 
Adcock (1772), 2 Dick. 443 ; 21 E. R. 342. 

205. Failure by sheriff to deliver goods seized — 
Whether party entitled to further process.] — If tho 

sheriff, upon a writ of execution served, does deliver 
tho goods whidh are taken in execution to pltf.’s 
attorney, it is as well as if ho had delivered the 
same to pltf. himself; but if the sheriff takes 
goods in execution, if ho keep them & do not 
deliver them to the party at whose suit they are 
taken in execution, the party may have a new 
execution because the other was not an execution 
with satisfaction. — S trowbridg & Archer’s Case 
(1613), Godb. 217 ; 78 E. R. 132. 

206. After return of nulla bona — Action for 
recovery of penalties — Conditions on which elegit 
may Issue.] — A pltf. having recovered damages 
for a libel against the proprietor of a newspaper, is 
not entitled to an extent against the principal 
& sureties in the recognizance, given by them to 
secure the payment of penalties, merely by 
getting a return of nulla hona to a yi. fa. issued 
against the principal, but he must convince the 
ct. by affidavit that every exertion has been made 
to obtain satisfaction from deft- — Bennett v. 
Thompson (1833), 2 Dowl. 137. 

For judgment debt & costs respectively.] — 

See R. S. C., Ord. 42, rr. 17, 18. 

See, also, Nos. 182-187, 189-193, ante. 

B. After Writ of capias ad satisfaciendum. 

See R, S. C., Ord. 42, r. 29. 

See, now, Debtors Act, 1869 (c. 62), s, 6 ; &, 
generally. Bankruptcy, Vol. V., pp. 1038 ct seq.. 
Nos. 8490 et seq. 

207. Whether further process may Issue.] — 

A return to an elegit that the sheriff hath divided 
the land, but could not deliver it by reason of an 
extent, is no bar to a new execution. 

He may have execution by capias, for this is the 
highest execution which can be, for it concerneth 
the body & the difference is that after a capias 
he cannot have an elegit, nor other execution, but 
after an elegit, if he be not satisfied, he may have a 
capias (Gawdy, J.). — Knowles v. Palmer (1589), 
Cro. Eliz. 160 ; 78 E. R. 418. 

208. EJeglt — Or fl. fa. — Where former 


the debtor in the name suit in the hands 
of the Bhorlff of Carleton. — Connell v. 
Miller (1841), 1 Kerr, 302.— CAN. 

m. Refusal of registrar — To register 
transfers of land by sheriff. ] — Re 
Transfer of Land Statute, Ex p. 
Paterson (1872), 3 V. R. (Law) 128. — 

A\JS. 


n. Rejection of second writs — 
JnsufJlciently connected.] — • Where tho 
original & alias writs are not suflBciently 
connected, tho ct, will reject tho alias 
clause as surplusage, & sustain the writ 
as a second origUial. — Holland v. 
Bovver (1853), James, 45. — CAN. 


o. Issue of fieri facias lands — 
Before return of fieri facias goods.]— 
M. devised lands to his two sons 
John & James, & died in 1834. Th( 
will was registered in 1852, soon afte: 
J amoB came of age the title having boei 
a registered one since 1833. In 1850 
John, tho eldest son & heir-at-law o 
M., conveyed tho south half of tho lan( 
to deft., who registered his deed thi 
same year. In 1 856, the other half wai 
sold to deft, under an execution agaius 
the exors. obtained on their confession 
In ejectment by James : — Held : i 
was no objection that tho fi. fa. good 
had not been returned before the fi. fa 
iRnH . & the exors., hod aoceptOf 

the confesslon.- 
(1859), 1 


p. .] — The issue of an 

execution against lands before tho 
return of an execution against goods 
is an irregularity only, & not a void 
proceeding, the provision of both 
statute being in effect the same. — 
Ross V. Malone (1884), 7 O. R. 397. — 
CAN. 

q. Seizure under prior execution — 
Vacation of office by sheriff.] — -K,, a 
sheriff, on Jan. 11, 1862, received for 
execution fi. fa. against tho goods of 
R. & M., at the suit of pltf. An execu- 
tion against the goods of R. at tho suit 
of S. & another at tho suit of O. had 
boon previously placed in his hands, 
& wlulo they were in force a seizure 
was supposed to be made on O.’s 
writ, & a return of goods on hand to the 
value of £200, & nulla bona as to 
residue was made thereon, & upon this 
return a vcn. ex. & ft. fa. residue was 
sued out by O., & delivered to the 
sheriff lor execution, on Feb. 1, 1862. 
K. then ceased to bo sheriff, & deft, 
was appointed, & the writs in K.’s 
hands were transferred by indenture to 
deft, for execution. Upon an action 
for neglecting to seize the goods of R., 
tho writs of S. & O., & tho return to tho 
latter, were pleaded in answer,^ that 
deft. R. had no more goods & chattels 
whereof the amount could be made. 
On the trial it appeared that deft, 
took tho office of sheriff on Apr. 12, 
1862, & that no goods of R. or M. were 


delivered to him to be sold as goods on 
hand. It appeared, also, that S.’s 
writ was delivered on Oct. 29, 1861, 
O.’s first writ on Nov. 26, 1861, & Ida 
ren. ex. & fi. fa. on Feb. 1, 1862. It 
further appeared that the return of 
£200 on hand on O.’s writ was false, 
there having in fact, been no seizure : — 
Held : the return upon O.’s writ being 
false, & the goods not being under 
seizure on that execution, it was deft.’s 
duty to have seized them on pltf.'s 
writ, which was delivered to the sheriff 
before O.’s alias writ; & therefore a 
verdict for pltf. was upheld. — McKee 
V. Woodruff (1863), 13 C. P. 583. — 
CAN. 

r. Second writ issued — While 
action pending.}— A fl. fa. lands was 
laced in the sheriff’s hands, &, 
efore the return day filed their bill 
in respect of property of the debtor 
fraudulently conveyed away. During 
the pendency of this suit sheriff 
returned the writ “ no lands,” & pltfs. 
thereupon delivered an alias writ to 
the sheriff : — Held : pltfs. had not 
thereby lost their right to proceed 
with the suit In equity. — Stevenson 
V. Franklin (1869), 16 Or. 139. — CAN. 

PART II. SECT. 12, SUB-SECT. 2.— 

B. 

207 i. Whether further process may 
issue.]— Robertson v. Mbyebs (1850), 
7 U. C. R. 423.— CAN. 
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process not effectual.] — F oster v, Jackson, No. 
1^01, ante, 

209. .] — If the obligee of a joint & 

^veral bond obtains by two actions, separate 
judgments against the obligors, & sue out an 
elegit against one, he cannot take the other in 
execution on a ca. sa. after the elegit is returned 
seived, nor have a re-extent ; for the delivery of 
the lands is a satisfaction of the debt. 

The reasons yielded in the books are that after 
an elegit taken, he shall not have a capias; for 
it is intended quod elegit sibi executionem^ when 
it appears so upon the record (Lord Ooke, 0. J.). — 
Crawley v. I^geat (1614), Cro. Jac. 338 ; 79 
15. B. 288 ; sub nom. Cowley v. Lydeot, 2 Bulst. 
97. 

Amiotations : — Reid. Denton v. Godfrey (1847), 11 Jur. 800. 

Mentd. Goslyn v. Williams (i719), Fortes. Rep. 378. 

210. .] — If upon an elegit brought, it 

be executed, he can never have an execution ; & 
if a man be taken upon a capias, the party now 
may have another execution (Hutton, J.). 

If a man had a judgment, & taken a capais, &> 
done nothing upon it, but died, the exor. is not 
bound by that. But after a sci. fa. he may have 
an elegit, or what other execution he will (Hut- 
ton, J.). — Cave v. Fleetw^ood (1629), Het. 159 ; 
124 E. B. 420. 

211. Fi. fa.]— If a ca. sa. is executed no fi. 

fa. can issue, but after a fi. fa. is executed pltf., 
is not satisfied, may sue out a ca. sa. — Hopkins 
V. Adcock (1772), 2 Dick. 443 ; 21 E. R, 342. 

212. When execution debtor allowed 

his liberty.] — A writ of fi. fa. cannot be issued after 
a ca. sa., not even where deft, is allowed to go at 
liberty, on an agreement that he will pay the 
money on a certain day. — ^Anon. (1823), 1 L. J. 

O. S. K. B. 87. 

213. Death of party under arrest.] — 

If deft, in debt die in execution, pltf. may have 
a new execution by elegit or fi, fa. — Blumfield’s 
Case (1596), 5 Co. Rep. 86 b. ; 77 E. 11. 185. 
AnnotcUions : — Refd. Crawley v. Lidgeat (1614), Cro. Jac. 

338 ; Foster v. Jackson (1615), Hob. 52 ; Coke’s Case 

(1623), (Jodb. 289; Cavo v. Fleetwood (1629), Het. 159; 

Taylor r. Waters (1816), 5 M. & 8. 103 ; Giles v. Grover 

(1832), 9 Bing. 128. 

214.. ,] — If deft, die in execution 

on a ca. sa. pltf. cannot have recourse to a fi. fa . — 
Williams v. Cutteris (1607), Cro. Jac. 143 ; 79 
E. R. 125. 

But, see, 21 Jac. 1, c. 24. 

216. Discharge under prior irregular ca. 

sa.] — Where deft, taken in execution, obtains his 
discharge on the ground that the ca. sa. was 
irregular, he may be taken again under a fresh 
writ. — Collins v. Beaumont (1839), 10 Ad. & El. 
225 ; 2 Ter. & Dav. 363 ; 9 L. J. Q. B. 35 ; 113 
E. R. 87. 

Annotation : — ^Reld. Towers r. Newton (1841), 1 Q. B. 319. 

216. Attachment of debt.] — A declaration, 

after setting out a writ of attachment, whereby 
J. sought to attach £200, which P. owed to O., 
towards satisfying the sum of £1,008 for which 
J. had recovered judgment against O. stated that 

P. had appeared to the writ, & went on to pray 
execution for the said sum of £200 against P. 
Plea, that before the issuing of the said writ of 
attachment pltf. caused deft, to be taken in 
execution on a ca. sa. to satisfy him the sum 
recovered by the said judgment ; & that deft, 
had been, &> still was, in execution at the suit of 
pltf. : — Held : a good plea. 

It is a rule . . . that goods cannot be taken in 
execution after a ca. sa. has issued against the 
debtor, & I think the Act of Parliament [C. L. P. 
Act, s. 61] merely intended to place debts in the 


same position as the other property of the debtor 
which you could take in execution (Pollock, O.B.). 
— JoRALDB V. Parker (1861), 9 W. B. 346. 

See, also, Part. V., Sect. 1, post. 

See, further. Part III., Sect. 3, post. 

See, further, Sect. 20, post, 

C. After Writ of elegit. 

R. S. C., Ord. 42, r. 

As to issue of ca. sa., see, now, Debtors Act, 
1869 (c. 62). 

For judgment debt & costs respectively.] — See 
R. S. 0., Ord. 42, rr. 17, 18. 

217. Whether elegit a bar to other modes of 
execution — Effect of entry upon record.] — Foster 
V. Jackson, No. 201, ante. 

218. .] — Crawley v. Lidgeat, No. 

209, ante. 

219. Construction of Statute of West- 

minster II, 1286 (c. 18).] — It was not the inten- 
tion of the statute by a nice construction of the 
word elegit to say it was such an election of the 
writ so as that he should never after have any 
other writ when it appears the statute intended to 
add a larger remedy ; & the levying of goods for 
parcel only upon the elegit is no inpediment but 
that he shall have another elegit & take the lands 
for the residue. But when an elegit is sued & 
lands are taken & that returned & filed, he shdll 
not have any further execution. — Glascock v. 
Morgan (1664), 1 Lev. 92; 1 Keb. 692; 1 Sid. 
184 ; 83 E. R. 313. 

Annotations : — Refd. Lancaster v. Fielder (1727), 2 Ld. 

Raym. 1451 ; Hesse v. Stevenson (1804), 1 Bos. &P. N. R. 

133. Mentd. London (Bp.) i>. Mercers' Co. (1731), 2 Barn. 

K. B. 108 ; Kent v. Kent (1734), 2 Bam. K. B. 441. 

220. Effect of levy made partly on goods.] 

— Glascock v. Morgan, No. 219, ante. 

221. .] — Hall v. Thomas (1686), 2 Gas. 

in Ch. 186 ; 22 E. R. 904 ; sub nom. Hale v, 
Thomas, 1 Vern. 349, L. G. 

222. .] — A judgment creditor having taken 

his remedy by writ of elegit against the lands of 
his debtor, is for the future shut out from aU other 
remedies, except other writs of elegit ; &, the sale 
of the lands taken, by a deci'ee of the Gt. of 
Chancery on the petition of the creditor, as an 
equitable incumbrancer within Judgments Act, 
1838 (c. 110), is not an eviction so as to entitle 
him to proceed to revive the judgment under 32 
Hen. 8, c. 5. 

We seem to be bound by all the authorities to 
hold that pltf., having taken his remedy by elegit, 
is bound to it for better or worse. He was so 
bound even in the case of a subsequent eviction, 
until 32 Hen. 8, c. 6 ; but it is impossible to say 
that this was a case of eviction (Lord Camp- 
bell, G.J.). — ^Mackley V. Smith (1856), 27 L. T. 
O. S. 122 ; 4 W. R. 511. 

223. Where no lands found under elegit — 
Further eleglts may issue — Into different counties.] 

— Foster v. Jackson, No. 201, ante. 

224. Ca. sa. may Issue.] — If there be a 

nihil returned as to the lands there may be a 
ca. sa. after an elegit. 

If nothing come of the process on return, the 
party may have another execution, & this is no 
more than a fi, fa. . , . On execution, the cases 
that you shall not take out another are when the 
first is eftectual (Eyre, J.). 

The question seems to be only whether one may 
take execution by ca. sa. after fi. fa. An elegit 
is only a fi. fa. with the addition of land. The 
taking out of the writ is only in order to an 
election, & until the return he has none. If nihil 
is returned the election is gone (Fortbscue, J.). — 
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Execution. 


, 12. — Issue of several writs in succession: Sub- 
sect. 2, C\ Sect. 1 3 ; Sub-sects. 1, 2 & 3. 

Beacon v. Peck (1719), 11 Mod. Rep. 311 ; 1 


I subsequent 'proceedings^ sub nom. 

Derbyshire & Staffordshire By. Co. (1855), 
24 L. T. O. S. 263. 

Annotation ; — Folld. Addison v. Tate (1855), 11 Exoh. 250. 


Stra. 226 ; 88 E. R. 1059. generall'u, Companies, Vol. XI., pp. 1122 

225. Though goods levied under 7881 seq. 

former process — But insuflicient to satisfy debt.] — 237, Where execution creditor evicted — Effect 

Though pltf . takes out an elegit upon a judgment 32 Hen. 8, c. 5.]— Mackley v. Smith, No. 

& levies goods thereon, yet if the sherill return 

that deft, had no lands, & the goods levied were 238. Sale of lands extended — On petition of 

insufficient to discharge the whole debt, pltf. may execution creditor — Not an eviction.] — Mackley 

proceed against thd person of deft, for the residue. ^ Smith, No. 222, ante. 

— Lancaster v. Fielder (1726), 2 Ld. Raym. Effect of death of execution debtor.] — See 21 
1451 ; 92 E. R. 444. . ^ ^ ^ Ja. 1, c. 24. 

226. Where lands already extended — Ca. sa. may 
issue.] — Knowles v. Paiaier, No. 207, ante, 

227. Other lands of debtor in same county 


— Subsequent elegit for such lands.] — On a sug- 
gestion that deft, has other lands in the same 
county, a second elegit may bo awarded, on the 
return of the first elegit. — Hanger v. TTiy (1593), 
Cro. Eliz, 310 ; 78 E. R. 561. 

228. No interest left in debtor capable of 

further extent.] — C arter v. Hughes, No. 
post. 

229. Where lands found & elegit returned 
served — Whether further process may issue — 
Ca. sa.] — C rawley v. Lidgeat, No. 209, ayiic. 

230. Further elegit.] — C rawley v. 

Lidgeat, No. 209, ante. 

231. .] — One cannot have an 

elegit after a former elegiU if lands be tliercby 
found, & the elegit filed (Glyn, C.J.). — Strowd 
V. Keckwith (1655), Sty. 454 ; 82 E. R. 857. 

232. .] — CA^^3 V. Fleetwood, No. 

210, ante. 

233. .] — Glascock v. Morgan, 

No. 219, ante. 

234. .] — Pulijsn V. Purbeck, No. 

1419, post, 

235. Where process effectual.] — B eacon v. 
Peck, No. 221, ante. 

236. Process against land of public company 
ineffectual — Subsequent execution against member 
of company — Companies Clauses Consolidation 
Act, 1845 (c. 16), s. 36.] — A judgment creditor of a 
railway co. within the operation of the above Act, 
is entitled to issue execution against a shareholder 
although he has before issued an elegit against 
the lands of the co., but such lands are insufficient 
to satisfy the judgment debt. 

The intention of the Act was that the property 
of the CO. should be sought for & exhausted before 
the shareholders were applied to, & there is nothing 
in the case of an elegit issued against the co. 
diflerent from any other kind of execution, so as 
to deprive the judgment creditor who has had 
recourse to it from the statutory remedy against 
the shareholders. The debt is not satisfied 
although an elegit has issued, since a fresh elegit 
can always be had against other lands (Erle, J.). 
— R. V. Derbyshire, Htaffordshh^e & Wor- 
cestershire Junction Ry. Co. (1854), 3 E. & B. 
784 ; 2 C. L. R. 1653 ; 23 L. J. Q. B. 333 ; 23 
L. T. O. S. 155 ; 18 Jur. 1054 ; 118 E. R. 1335 ; 


Sect. 13.— EXECUTION OF THE WRIT. 

Sub-sect. 1. — In General. 

Seizure & sale of goods.] — See Part III., Sect. 1, 
sub-sect. 4, D., E., 11., post. 

Priorities between several creditors.] 
See Part III., Sect. 1, sub-sect. 4, B. (6), post. 

Liabilities arising under.] — See Part 111., 
Sect. 1, sub-sect. 12, post. 

Extent of lands.] — Sec Part III., Sect. 2, sub- 
sects. 4-0, post. 

Arrest under ca. sa.] — Sec Part III., Sect. 3, 
sub-sect. 3, post. 

Writ of possession.] — See Part III., Sect. 5, 
sub-sect. 2, post. 

Writ of sequestration.] — See Part 111., Sect. 0, 
sub-sect. 4, post. 

Within precincts of Royal Palaces.] — See Con- 
stitutional Law, Vol. XI., p. 520, Nos. 245-250, 
253. 

In Cinque Ports.] — See Cinque Ports Act, 1855 
(c. 48), s. 2. 

In borough being also county.] — -See Municipal 
Corporations Act, 1882 (c. 50), s. 170 (4) ; & com- 
pare Nos. 112, ante^ 245, post. 

Wrongful or irregular execution.] — See Sect. 20, 
sub-sects. 1,2; Part HI., Sect. 1, sub-sect. 12 *, 
Sect. 5, sub-sect. 3, post. 


Sub-sect. 2. — To Whom delivered. 

239. Delivery to sheriff’s deputy in London- 
Equivalent to delivery to sheriff.] — C., a trader, on 
June 5, 1838, assigned his effects in trust for the 
benefit of creditors. On the same day, but before 
the execution of the assignment, afi.fa. against C. 
was delivered to the sheriff’s agent in London, 
under which a sheriff’s officer levied upon his goods 
on .Tune 6. The trustees under the assignment 
paid him the amount of the levy under protest, 
& he withdrew from possession. It afterwards 
appeared that C. had committed an act of bkpey. 
on June 2, upon which a flat issued on June 18 : — 
Held : the trustees could not recover back from 
the sheriff the money so paid by them to the 
officer, as having been paid under a mistake of 
fact. 

It is said the delivery of the writ was not to the 


PART II. SECT. 13, SUB-SECT. 2. 

8. Constable .] — A constable of any 
town within the county in which 
a warrant of attachment is Issued 
under 12 Viet. c. 69, s. 1, may execute 
such warrant. — Delaney v. Moore 
(1852), 0 U. C. 11. 291.~CAN. 

t. Coroner.] — An execution di- 
rected to “ the coroners ” of a 
coimty may be executed, & the land 
convoyed by one. — Pouruier v. IIard- 
INO (1873), 15 N. B. 11. (2 Pugr.) 120.— 


a. Sworn bailiff.] — Upon an ap- 
plication of a bank, w'hose head 
office was in O., for an order adjudi- 
catiuK 8c awarding shares : — Held : 
an execution fi*om the supoi'ior ct. of 
M. might be validly executed by a 
sworn ballifl of that ct., instead of by 
the sheriff, & the bailiff might fulfil 
the duty imposed on tho sheriff. — 
Re Bank of Ontario (1879), 44 
U. C. It. 247.— CAN. 

b. .] — Sheriff '* as used In 

Sask. Rules of Court, r. 545, providing 


that a writ of attachment should be 
executed by the sheriff, includes a 
duly appointed bailiff. — Fletcher v. 
Wilcox (1014), 29 W. L. It. 691.— 

CAN. 

0. Substitute of.] — A bailiff 

may lawfully employ a substitute to 
make a seizure of goods under on 
execution i8.sued to him, the bailiff.— 
H. V. PoLSKY, [1917] 1 W. W. It. 451 ; 
27 Man. L. K. 271 ; 27 Can. Crlm. 
Cas. 319.— CAN. 

d. Sheriff.] — The sheriff of the 
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Part II.— Matters Common to all Modes of Execution. 


sheriU but only to his agent in London. I think 
that makes no difference whatever (Lord Abinger, 
O.B.). 

There can be no doubt that the delivery [of the 
writ of execution] to the deputy in London is a 
delivery to the sheriff ; the deputy is appointed 
for that very purpose (Aldbrson, B.). — Harris 
V. Loyd (1839), 5 M. & W. 432 ; 9 L. J. Ex. 95 ; 
151 E. R. 183. 

Annotation : — Mentd. Townsend v. Crowdy (1860), 8 C. B. 
N. S. 477. 

240. .] — Delivery of a ji. fa. to the 

sheriff’s deputy in London is equivalent to delivery 
to the sheriff in the country. 

The goods of the debtor are bound therefore 
by such delivery to the deputy in London, & the 
execution creditor cannot be defeated by a vesting 
order subsequently made by the Insolvent Ot. — 
Woodland v. Fuller (1840), 11 Ad. & El. 859 ; 
3 Per. & Dav. 570 ; 9 L. J. Q. B. 181 ; 4 Jur. 743 ; 
113E. R.Oll. 

Annotations: — Refd. Holmes v. Tatton (1855), 5 E. & B. 
65; Bridge v. Taltersall (1857), 29 L. T. O. S. 76; 
Bothaiuley v. Heyward (1862), 8 Jur. N. S. 1156 ; Johnson 
V. I’ickcring, [1908] 1 K. B. 1. 

Duty of ^sheriff to appoint deputy in London.] — 

See Sheriffs Act, 1887 (c. 55), s. 24 ; &, generallyt 
Sheriffs & Bailiffs. 

241. Delivery to sheriff’s officer or clerk — 
Insufficiency of — Effect of authority of officer or 
clerk to receive.] — It is no part of the duty of 
a sheriff’s officer to receive writs of execution from 
the paities ; deft.’s clerk, therefore, in receiving 
the writ was not acting in the ordinary course of 
business as a sheriff’s officer & his receiving it 
could not bind his employer unless he had authority 
from him to receive writs. — Triminger v. Keene, 
[1882] W. N. 106, 0. A. 

Necessity for sheriff to acknowledge receipt — & 
date of delivery.] — See Sheriff ’s Act, 1887 (c. 55), 
s. 10 (1). 

Form & indorsement.] — See Sect. 9, ante. 
Consequences of defective indorsement.] — See 

Sect. 20, sub-sect. 1,0.; sub-sect. 2, B., post. 


Sub-sect. 3. — By Whom: executed. 

See Sheriffs Act, 1887 (c. 55). 

242. General rule — Sheriff of county.] — (1) A 
writ of fi. fa., directed in the first instance to the 
bailiff’ of the Isle of Ely out of the ct. [of King’s 
Bench], is erroneous & void, & the bailiff executing 
the same is guilty of a trespass against the party 
whose goods are taken in execution. The bishop 
of Ely has not a palatinate jurisdiction within the 
Isle, though exercising jura regalia there. Process 
issued out of the cts. at Westminster into the Isle 
goes in the first instance to the sheriff of Cambridge- 
shire, who thereupon issues his mandate to the 
bailiff of the franchise. 

(2) Public convenience requires that there 
should be known responsible persons answerable 
to the ct. for the due execution of its process, & to 
whom alone it ought, in the first instance, to be 
directed. These are, generally speaking, the 
sheriff’s of counties, or if the sheriff be a party 
interested, then it issues to the coroner, & if he 
also be interested, to elisors (Lord Ellenborough, 
C.J.). 


(3) In all cases of ordinary process issuing out 
of the superior courts of Westminster, the writ is 
to be directed to the sheriff of the county 
which it issues, whose known & sworn ^ 

to execute it (Lord Ellenborough, (LJ.).“~ 
Grant V. Bagge (1802), 3 East, 128 ; 102 E. R. 546. 

Annotations .-—As <o (1) Distd. Carrett r. Small p^o (1808), 
9 East, 330. Generally, Mentd. H. r. Isle of Ely (1850), 


Id Tnr Or.ft 


243. Sheriffs warrant to officer — Necessity for 
compliance with.] — Rhodes v. Hull, No. 437, 

244. Delivery by post— Postage unpaid.] 

— Where pltf.’s attorney obtained from the sheriff s 
deputy in London a warrant which he sent to an 
officer in the country by post, but did not pay the 
postage, & the officer having in consequence 
refused to take in the letter, it was returned to the 
dead letter office : — Held : in these circumstances 
the sheriff could not be called on to roturo ^e 
writ. — Hart v. Weatherley (1835), 4 Dowl. 171. 

245. City having sheriff apart from county — 
Statutory creation of city sheriff’s office — Municipal 
Corporations Act, 1835 (c. 76), s. 61.] — Sect. 61. uf 
the [above] Act affects to deal with places which 
had & with places which had not sheriffs before 
the passing of the Act ; it directs^ that the town 
council shall on a given day appoint a fit person 
to execute the office of sheriff’, & it goes on to 


state what shall be the duties of the person so 
appointed, “ the like duties & powers as the 
sheriff or the person filling the office of sheriff in 
the said towns & counties respectively would have 
had if this Act had not passed.” It appears here 
that the city of Oxford had no sheriff, no person 
filling the office, no person whose duty it was to 
receive & return the process of the cts. at W^est- 
minster. I think the power to execute such pro- 
cess is still limited to the sheriffs of those places 
which had sheriff’s before upon whom that duty 
rested. The writ in the present case ought not 
to have been directed to the sheriff of the city. 

1 cannot help thinking, that, if the legislature had 

intended to take away from the sheriff of the 
county any of the powers or authorities he pos- 
sessed before the passing of the Act, they would 
have expressed themselves in direct terms to that 
effect, or at least the Act would have contained 
words of direction to the cts. (Tindal, O.J.). ■ 

Granger v. Taunton (1836), 3 Bing. N. 0. 64 ; 

2 Hodg. 190 ; 132 E. R. 333 ; sub nom. Grainger 
V. Taunton, 5 Dowl. 190 ; 3 Scott, 393 ; 6 


L. J. 0. P. 300. . . , 

See, further, Municipal Corporations Act, 1882 


(c. .50), s. 170. ^ ^ 

246. Franchise or liberty — Bailiff of liberty.] — 

The bailiff of a liberty may execute an elegit by 
warrant from the sheriff ; but the jury shall find 
all the land, & the officer shall deliver the moiety.— 
Sparrow v. Mattersock (1033), Cro. Oar. 319 ; 
79 E. R. 878. 


Annotation .—Mentd. Den v. Abingdon (1780), 2 Doug. K. B. 


473. 

247. Necessity for sheriff’s warrant 

— General warrant for all writs.] — In case for a 
false return to a writ against the bailiff of a 
liberty, if the declaration sets out the substance 
of the writ, & avers that the sheriff for the execu- 
tion thereof made his mandate to deft., it will 
after verdict at least be good, though it does not 


Edmonton judicial district, either as 
such or as former deputy sheriff of 
the Northern Alberta judicial district, 
to whom the writ was directed & 
delivered, has no authority to sell 
lands, wliioh were In the district of 
another sheriff, who was the successor 
of the deputy sheriff of Northern 


Alberta, in so far as the lands in his 
district are concerned. — Reliance 
Loan & Savinqs Co. v. Goldsmith 
(1910), 15 W. L. R. 63 ; 3 Alta. L. R. 
197.— CAN. 

e. Persona named in warrant of 
execution.}— The person nenned In a 


warrant of execution issued by a 
ma^strate’s. ct. is the only person who 
can execute it, though peace ofiftcors & 
others may aid him. If an assistant 
bailiff bo employed he must be named 
in the warrant. — M oCutohbon v, 
Campbell (1894), 12 N. Z. L. R. 615. 
— N.Z. 
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Sect. 13. — Execution of the writ: Sub-sect. 3. Sect. 

14: Sub-sect 1, A., B., C. & D.; sub-sect. 2, 

A.j B.y C. & D. Sect. 15 ; Sub-sect. 1.] 

state specifically the tenor of the mandate. The 
bailiff of a liberty cannot execute process unless 
he has a warrant from the sheriff ; such warrant 
must be in writing, but there is no occasion for a 
separate waiTant upon every writ, a general war- 
I'ant to execute all writs, is sufficient ; a declaration 
cannot be amended in substance after a verdict. — 
IlAMON V. JebmyV (Lord) (1697), 1 Ld. Raym. 
189 ; 91 E. R. 1022. 

248. Election to act as sheriff’s 

officer.] — In an action against the bailiff of the 
liberty of P. in the county of Y. for the escape of a 
prisoner in execution, the declaration alleged a 
mandate by the sheriff of Y. to deft, as chief 
bailiff of the liberty of P., or his deputy, to take T., 
if found in his liberty, etc. The instrmnent 
produced in proof of the averment was in the form 
of a common sheriff’s warrant, & was addressed 
by the sheriff to the keeper of the county gaol, 
“ the chief bailiff of P., his deputies, &; D., my 
bailiffs,” & commanded them, jointly & severally, 
to take T., if found “ in my bailiwick,” etc., 
” that I may have the bodies,” etc. The deputy 
of deft, thereupon arrested & conveyed T. to the 
county gaol out of the liberty : — Held : the aver- 
ment was not proved ; for the precept was not a 
mandate to deft, as bailiff of a liberty but a war- 
rant to him as sheriff’s bailiff, & acted upon as 
such ; though it was shown that deft., when ruled 
by pltf. to return ” the mandate,” had obtained 
time to do so, had not then set it up as a common 
warrant. 

Where a bailiff of a franchise is addressed as an 
officer or bailiff of the sheriff, he may waive his 
francliise & act upon the warrant as an ordinary 
sheriff’s officer (Patteson, J.). — Jackson v. Hill 
(1839), 10 Ad. & El. 477 ; 2 Per. & Dav. 45.5 ; 
8 L, J. Q. B. 253 ; 3 Jur. 976 ; 113 E. R. 181 ; 
previous proceedings (1838), 2 Jur. 180. 

249. Effect of “ non omittas ” clause In 

writ— ^Ouster of bailiff’s authority.] — By the long 
established & recognised practice of the ct., a 
writ of capias, with a non omiitas clause, may 
issue in the first instance, & be executed by the 
sheriff within a particular liberty, the bailiff of 
which has the execution & return of writs, without 
a prior writ of latitat first issued, & a return made 
by the sheriff of mandavi ballivo qui nullum dedit 
responsum ; & therefore no action on the case lies 
by the bailiff of such liberty against the party 
suing out such writ, upon an allegation that it was 
wrongfully, injuriously & deceitfully caused to be 
issued by liim. — Garrett v. Smallpage (1808), 9 
East, 330 ; 103 E. R. 698. 

Annotation Refd. Jackson r. Hill (1839), 2 Per. & Dav. 455. 

Failure of bailiff to execute.] — See Sheriff’s 

Act, 1887 (c. 55), s. 34. 

See, further. Part III., Sect. 1, sub-sect. 4, C. ; 
Sect. 2 ; Sect, 3, sub-sect. 3 ; Sect. 4 ; Sect. 5, 
sub-sect. 2, C. ; Sect. 6, sub-sect. 4, post. 

250. Retirement of sheriff from office — Execu- 
tion not completed — Duty to complete.] — Clerk 
V. Withers, No. 66, ante. 

Compare Nos. 377-383, post. 


Sect. 14. — APRIORITIES. 

Sub-sect. 1. — Between Execution Creditors. 

A. The Crown. 

251. Crown entitled to priority— If writ de- 
livered before sale under prior writ.]— Process sued 


out by the Crown against a deft, to recover 
penalties upon which judgment for the Crown is 
afterwards obtained, entitles the King’s execution 
to have priority within 33 Hen. 8, c. 39, s. 74, 
before the execution of a subject, whose execution 
had issued & been commenced on a judgment 
recovered against same deft, prior to the King’s 
judgment, but subsequent to the commencement 
of the King’s process ; the King’s writ of execu- 
tion having been delivered to the sheriff before the 
actual sale of deft.’s goods under pltf.’s execution. 
— Butler v. Butler (1801), 1 East, 338; 102 
E. R. 131. 

Annotations : — Consd. R. v. Sloper & Alien (1818), 6 Price, 
114. Refd. Giles v. Grover (1832), 9 Bing. 128. 

See, further. Constitutional Law, Vol. XI., 
pp. 681, 582, Nos. 830-833. 

Under extents.] — See Crown Practice, Vol. 
XVI., pp. 222, 225, 226, Nos. 115-119, 164-170, 
172, 173. 

B. Writ of fieri facias. 

See Part III., Sect. 1, sub-sect. 3, post. 

C. Writ of clegit. 

See Part III., Sect. 2, post. 

D. Writ of capias ad satisfaciendum. 

Sec Part III., Sect. 3, post. 


Sub-sect. 2. — ^Between Execution Creditors 
AND Third Parties. 

A. Attachment of Debts. 

See Part V., Sect. 1, sub-sect. 7, post, 

B. Charging Orders. 

See Part V., Sect. 2, sub-sect. 8, post. 

C. Stop Orders. 

See I’art V., Sect. 3, sub-sect. 6, post. 

D. Equitable Execution — Receiver. 

See Part V., Sect. 6 , post. 


Sect. 15 — STAY OF EXECUTION. 

Sub-sect. 1. — What Operates as Stay without 

Order. 

For stay of proceedings generally, see Practice. 

Action for administration.] — See Executors. 

Interpleader proceedings.] — See Bankruptcy, 
Vol. IV., pp. 86, 87, Nos. 778-781. 

252. Garnishee proceedings.] — Deft., a judg- 
ment creditor, levied execution on pltf. after he 
had notice that all the moneys due under the 
judgments were at that time attached in pltf.’s 
hand by a garnishee order of the High Ct. ; — 
Held : pltf. could not maintain trespass in respect 
of such execution. — Oronmire v. Maccolla 
(1893), 68 J. P. 149 ; 9 T. L. R. 649 ; 37 Sol. Jo. 
616, C. A. 

.] — See, further, Bankruptcy, Vol. IV., 

p. 87, Nos. 784-787. 

Proceedings under Debtors Act, 1869 (c. 62).] — 

See, Bankruptcy, Vol. V., p. 1038, Nos. 8485- 
8487. 

Winding-up proceedings.] — See Companies, 
Vol. X., pp. 963-967, Nos. 6607-0640. 

253. Summons for stay of proceedings — From 
date when returnable.] — A summons for a stay of 
proceedings on payment of debt & costs, in an 
action in which judgment had been given by 
default, was taken out on Apr. 24, returnable on 
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the 25th* Before the summons was returnable, 
by agreement between the parties, the matter was 
postponed until three o’clock on the 26th. On 
the morning of the 26th, pltf. executed a writ of 
inquiry, of which notice had been previously 
given ; — Held : as the summons operated as a 
stay of proceedings from the time at which it was 
originally returnable on the 26th, the execution 
was bad & must bo set aside. — S erjeant v. 
Brown (1843), 7 Jur. 700. 

254. Appeal from Judgment — Not Ipso facto 
a stay.] —An appeal is now no stay of proceedings 
or execution, &, therefore, when an application 
is made to stay for the purposes of an appeal, 
appct. will be put on terms (Quain, J.). — ^Anon. 
(1876), 1 Ohar. Cham. Cas. 129. 

265. .] — Oppert V. Beaumont, No. 

264, post. 

Seet alsOf R. S. 0., Ord. 68, r. 16. 

266. Release of Judgment debt — Notification to 
sheriff.] — Trespass for false imprisonment. Plea, 
justifying the trespass under a writ of ca. sa., 
directed to deft, as sheriff, & sued out by one F. 
on a judgment in the Q. B. Replication, that 
before the writ was delivered or executed, P. 
released the debt, “ & gave notice to deft, of the 
release, & thereby then discharged & forbad deft, 
from executing the writ.” Rejoinder, that T., an 
attorney of the Ct. of Q. B., was retained by F. 
to prosecute an action of debt in the Ct. of Exch. 
against the now pltf., upon the terms, that when 
judgment should be recovered therein, T., as such 
attorney, should have a lien thereon for his fees ; 
that judgment had been recovered therein, & 
that, while the fees were unpaid, & before the 
making of the release, it was corruptly & fraudu- 
lently agreed between the now pltf. & F., for the 
purpose of defrauding T. of his lien, that F. should 
execute a release of the judgment, & that, in pur- 
suance of such agreement, F. executed the release 
in the replication mentioned ; that afterwards, 
deft., having notice of the premises, did, at the 
request of T., as such attorney, execute the writ 
in the plea mentioned, & committed the trespass 
modo ei formd : — Held : (1) an attorney’s lien on 
a judgment being merely a claim to the equitable 
interference of the ct. to have the judgment held 
as a security for his costs, he has no authority 
over the execution of a writ of ca. ««., so as to 
carry it into effect against the order of pltf., even 
though pltf. 4& deft, should collude to deprive bim 
of his lien ; (2) after a direction of pltf. not to 
execute a writ of ca. sa., the sheriff, if he does so, 
becomes a trespasser ; so also, if he detain deft, 
after notice from pltf. that he has released the 
debt. — Barker v. St. Quinton (1844), 12 M. & W. 
441 ; 1 Bow. & L. 642 ; 13 L. J. Ex. 144 ; 2 
L. T. O. S. 330 ; 152 E. R. 1270. 

•— <0 ( 1 ) Apld. Hough v. Edwards (1856), 1 
fk- Coostt. Brunsdon v. Allard (1859), 2 E. & E. 

is; Williams v. Lloyd, Ex p. Games (1864), 3 H. & C. 
204. Rrfd. Hooper v. Lane (1867), 6 H. L. Cas. 443; 

^ L. R. 2 A. & E. 314 ; Mercer v. Graves 

(1872), L. R. 7 Q. B. 499. As to (2) Consd. Langley v. 

Shaw vlKfrhy 

Q888), 4 T. L. H- 314. Befd. Hunt v. Hooper (1844). 1 
& B. 626 : Walker v. Hunter (1845), 2 C. B. sk. 

Mentd. Lloyd v. Mansell (1853), 22 L. J. Q. B. 
110 ; Butler v. Knight (1867), 15 L. T. 621. 

257. Agreement of parties to postpone execution 
— Authority of solicitor to make agreement.] — 

An attorney retained for the conduct of an action 
has no implied authority, after judgment in favour 
of the client, to enter into an agreement on his 
^half to postpone execution. — L ovegrove v. 
White (1871), L. R. 6 0. P. 440 ; 40 L. J. 0. P. 
263 ; 24 L. T. 664 ; 19 W. R. 823. 

AuMt^ion .--^nid. Re Conunonwealth Land Building Estate 
& Auction Co., Ex p. Hollington (1873), 43 L. J. Ch. 99. I 


258. 


-.] — ^An agreement by a debtor to pay, 


& the creditor to accept payment of, an existing 
debt by instalments is miaum pactum. Therefore 
where a judgment creditor put in an execution 
upon the goods of the judgment debtor, an agree- 
ment by the debtor to pay part of the debt at once 
& the balance by monthly instalments affords no 
consideration for a promise by the execution 
creditor to withdraw the sheriff. — HookHAM v. 
Mayle (1906), 22 T. L. R. 241. 

259. Withdrawal of sheriff without making 
return — After seizure of stranger’s goods — How far 
operative as stay.] — Re A Debtor, Ex p. Smith, 
No. 193, ante. 

260. Appointment of receiver — Not preventing 
payment of debt — How far operative as stay.] — 

Where a judgment creditor has obtained the 
appointment of a receiver by way of equitable 
execution, but the debtor is not thereby prevented 
from papng the judgment debt, the existence of 
the receiver is not a ” stay ” of execution within 
Bkpcy. Act, 1883 (c. 43), s. 4 (1) (g), & the judg- 
ment creditor may serve a bkpcy. notice upon the 
debtor in respect of his judgment . — Re Bond, 
Ex p. Capital & Counties Bank, Ltd., [1911] 

2 K. B. 988 ; 81 L. J. K. B. 112 ; 19 Mans. 22, 
B. C. 

Aniiotations : — Apld. Re Renison, Ex p. Greaves, [1913] 

2 K. B. 300. Mentd. Chetwynd’s Trustee v. Boltons 
Library (1012), 82 L. J. K. B. 217. 

261. Judgment for payment at future date — 
To be fixed by court — Not a stay.] — In an action 
against the debtor for specific performance of a 
contract to purchase real estate, an order was 
made on Feb. 17, 1911, that upon pltfs. executing 
a conveyance, to be settled by the judge in case 
the parties differed, deft, should pay to pltfs. at 
such time & place to be agreed upon or fixed by 
the judge, but not before July 6, 1911, the sum of 
£2,400, representing the agreed amount of prin- 
cipal & interest payable under the contract on 
Mar. 1, 1911, & it was ordered that pltfs.’ costs 
should be taxed & paid by deft., & that all further 
proceedings in the action bo stayed, except for the 
purpose of carrying the order into effect. On 
Jan. 12, 1912, the master certified that the con- 
veyance had been settled & executed & fixed 
Feb. 12, 1912, as the date for the payment of the 
£2,400. On Mar. 23, 1912, pltfs. issued & served 
upon the debtor a bkpcy. notice to pay the £2,400 
due on a final judgment or order ” whereon execu- 
tion has not been stayed ” : — Held : the notice 
was accurate in stating that execution upon the 
judgment had not been stayed. 

It was said, & this was the view which the 
registrar acted upon, that the notice was inaccurate 
because it said “ whereon execution has not been 
stayed.” I have looked through this judgment & 

I cannot find anything like a stay of execution ; 
the mere fact that the judgment is for a sum to be 
settled & paid by a subsequent date to be ascer- 
tained by the ct. is no ground for holding that 
there has ever been a stay of execution. The right 
to issue execution never arose until Feb. 12, 1912, 
the date fixed by the master (Oozens-Hardy, 
M.R.). 

There cannot be any stay of execution until the 
right to issue execution has arisen (Farwell, 
Ij.J.).—Be A Debtor, [1912] 3 K. B. 242; 81 
L. J. K. B. 1225 ; 107 L. T. 606 ; 19 Mans. 317, 

0. A. 

Ann^crfwn .-— Mentd. Re aark. Ex p. Pope & Owles, [1914] 

262. Judgment for payment by instalments— 
Action in county court on High Court Judgment.] — 

If a crebitor, who has recovered judgment against 
his debtor in the High Ct., afterwards obtains 
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Sect, 15 . — Stay of execution: Sub-sects. 1, 2 cS: 
3, A 

from a county ct. judge an order under Debtors 
Act, 1869 (c. 02), s. 5, for payment of the debt by 
instalments, ho cannot, so long as that order is in 
force, issue execution upon his judgment in the 
High Ob. — Montgomery & Co. v. De Bulmes, 
[1898] 2 Q. B. 420 ; 07 L. J. Q. B, 768 ; 78 L. T. 
071 ; 47 W. It. 22 ; 42 Sol. Jo. 590, C. A. 
An7wtationa : — Consd. Re A Debtor (No. 112 of 1003), Ex p. 
Hock Red Brick Co. (1904), 90 L. T. 64. Apld. Nesom v. 
Metcalfe, [1921] 1 K. B. 400. Refd. Woodham Smith v. 
Edwards, Haslam (1908), 77 L. J. K. B. 1056 ; White, 
Sou & Pill V. Stemiings (1011), 104 L. T. 876. 

.] — See, also, Execution Act, 1844 (c. 06), 

s. 61. 

263. Order for payment by Instalments — By 
judge in banlvuptcy — Of amount of Judgment 
debt.] — Where judgment has been recovered in the 
High Ct. for a sum of money & an order made by 
a judge in bkpey. under Debtors Act, 1869 (c. 62), 
s. 5, for payment of the judgment debt by instal- 
ments, execution may issue under R. S. C., Ord. 42, 
r. 24, for the amount of instalments which have 
become due & are unpaid. — Woodham Smith v. 
Edwards, [1908] 2 K. B. 899 ; 77 L. J. K. B. 
1056 ; 99 L. T. 710 ; 24 T. L. R. 864 ; 52 Sol. Jo. 
680 ; 15 Mans. 322, C. A. 

An7U)tation Avid. Nesom v, Metcalfe, [1921] 1 K. B. 400. 

Party entitled becoming alien enemy.] — See 

Aliens, Vol. II., pp. 157, 158, 159, Nos. 277, 292, 


Sub-sect. 2. — Jurisdiction to Order Stay. 

264. Master — When appeal pending.] — A 
master has jurisdiction under Ord. 58, r. 16, to 
stay execution on a judgment pending an appeal 
to the Ct. of Appeal. 

An appeal itself cannot operate as a stay of 
execution ; it is the order of the ct. or judge which 
has that effect (Bowen, L.J.). — Oppert v. Beau- 
mont (1887), 18 Q. B. D. 435 ; 56 L. J. Q. B. 216 ; 
35 W. R. 266 ; 3 T. L. R. 674, C. A. 

See, further. Sub-sect. 5, B., post. 

265. Judge in chambers — Where subsequent 
arrangement made.] — Where a judgment has 
been obtained & an arrangement is subsequently 
entered into which would render it inequitable to 
carry the judgment into effect, execution will be 
stayed by a judge in chambers (Quain, J.). — 
Anon. (1875), 1 Char. Cham. Cas. 6 ; Bitt. Prac. 
Cas. 36. 

266. Judge of Chancery Division — Where 
judgment recovered in common law division — 
Judicature Act, 1873 (c. 66), s. 24 (5).]— First of 
all pltf. says that defts. brought an action at law 
for the recovery of an item of £1,650 ; pltf. 
I>leaded, & when the action came on for trial it 
was at the last moment, under great pressure, 
referred to arbitration. The arbitrator, on May 29, 
1876, made an award against pltf. for £500 5s. 8d. 
& costs. That was an award in an action not 
l^ending in this division. Pltf. now asks for an 
injunction to restrain the banking co. from, 
enforcing the award, by execution or otherwise, 
until some deeds & documents are delivered over. 
I he answer is that this is a proceeding pending in 
another division of the High Ct. of Justice. Of 
coui*se the award in an action can be enforced by 
entering up judgment in the division in which the 
action is brought, &. by issuing execution on that 
judgment. Now, if deft., in such a case has any- 
thing to complain of, it must either bo something 
much he could have alleged by way of defence to 
the action, or it must be something which he could 


not have so alleged, because it came to his know- 
ledge after the award was made. If it is in the 
first category, he should have pleaded to the action : 
if it is in the second, he should have made a motion 
in the division of the High Ct. to which the action 
belongs to stay proceedings in the action, either 
wholly or partially, according to the remedy 
which he has discovered himself to have become 
entitled. But in no way & under no circumstances 
can a judge of another division interfere at all as 
regards that action by way of injunction to restrain 
proceedings in it (.Tessel, M.R.). — ^Powell v. 
Jewesbury (1878), 9 Oh. D. 34 ; 39 L. T. 213 ; 
27 W. R. 142, C. A. 

267. .] — Goods having been 

taken in execution under a fi. fa. against W., the 
trustee of Mrs. W.’s settlement claimed them as 
separate estate of the wife. The sheriff thereupon 
took out an interpleader summons in C. P. Div., 
upon which an order was made that upon the 
trustee paying £115 into ct. within a limited time, 
the sheriff should withdraw, but in default of such 
payment being made, should sell & pay the pro- 
ceeds into ct., & that the parties should proceed 
to the trial of an issue as to the title to the goods. 
The money was not paid into ct. by the trustee 
within the time, & the sheriff advertised the goods 
for sale. Mrs. W. thereupon commenced an 
action in Ch. Div. to have the trusts of the settle- 
ment carried into execution, a new trustee ap- 
pointed, &, in the meantime, for the appointment 
of a receiver. An injunction to restrain the sheriff 
from selling the goods or remaining in possession 
of them was granted. On ai^peal : — Held : tliis 
order was a restraining by injunction a proceeding 
pending in C. P. Div., & was inconsistent with 
Jud. Act, 1873 (c. 66), s. 24 (5), must be dis- 
charged. — W right V. Redgrave (1879), 11 Ch. D. 
24 ; 40 L. T. 206 ; 27 W. R. 562, C. A. 

Annotation: — Refd. Aylwin v. Evans (1882), 52 L. J. Ch. 

105. 

268. Court of appeal — On ex parte application.] 

— Maclean v. Vaughan (1876), 20 Sol. Jo. 723, 

O. A. 

Annotation: — ^Refd. Oopper v. Smith (1883), 24 Cli. D. 305. 

269. Where no prior application made to 

divisional court.] — (1) Where an order nisi for a 
new trial has been refused by a Div. Ct., & granted 
on appeal by the Ct. of Appeal, such order should 
not include a stay of proceedings. A stay of 
proceedings in such a case must be obtained by a 
substantive application to a Div. Ct. or a judge in 
chambers or from the Ct. of Appeal on appeal 
from such substantive application. 

(2) The Ct. of Appeal has no original jurisdiction 
in any case to order a stay of execution. 

Till an application has been made to the ct. 
below, we have no jurisdiction either ex p. or on 
an original motion to stay proceedings as in the 
case of an order nisi in a Div. Ct. (Brett, L.J .). — 
Goddard v. Thompson (1878), 47 L. J. Q. B. 
382 ; 38 L. T. 166 ; 26 W. R. 362, C. A. 

Annotation : — -Refd. Morton v. Palmer (1882), 9 Q. B. D. 89. 

270. R. S. C.,Ord. 68,r.l6 .] — Cropper 

V. Smith, No. 280, post. 

271. Appeal entered to court of 

appeal.] — The Ct. of Appeal has jurisdiction to 
hear an application for a stay of execution in a 
cause in winch an appeal has been entered in that 
ct., although no application for a stay has pre- 
viously been made to the judge who tried the cause. 
—Brown v. Brook (1902), 86 L. T. 373 ; 18 
T, L. R. 383 ; 46 Sol. Jo. 336, C. A. 

272. Stay derogating from right established by 
Judgment — Verdict for damages vesting property 
in defendant — Application lor stay till piaintliT 
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perfects defendant’s title.] — The ct. will not inter- 
fere to sta>^ execution on a judgment recovered in 
trover against deft., till pltf. shall do any act, 
however reasonable, to make deft, a title to the 
subject matter of the action. They have no 
jurisdiction to do so. — ^Butts v. Bilkb & Have- 
lock (1817), 4 Price, 29l ; 140 E. K. 408. 

273. Successful defendant’s right to costs.] — 

An action for infringement of a patent & a cross 
action under Patents, Designs, & Trade Marks 
Act, 1883 (c. 57), s. 32, for damages for groundless 
threats of legal proceedings were set down together 
for trial. At the trial of the first action the judge 
gave judgment for pltf. & consequently dismissed 
the cross action. On appeal, the ct. held that 
deft, had not infringed, & dismissed pltf.’s action, 
with costs, & remitted the cross action to the judge 
below for trial. Subsequently to the hearing 
before the Gt. of Appeal pltf. applied that execu- 
tion might be stayed untU after the hearing of the 
cross action, so that if deft, was directed to pay 
pltf. any costs of that action they might be set 
off against the costs of the first action, payable 
by pltf. Deft, had been ordered to give secuiity 
for the costs of the appeal : — Held : deft, had a 
present right to the payment of a sum of money 
for costs, of which the ct. could not deprive him. 

Semble : if an application for a stay of taxation 
of the costs of the first action until after the trial 
of the cross action had been made when the Ct. 
of Appeal gave judgment in the first action, it 
would have been granted. — ^Automatic Weighing 
Machine Co. v. Combined Weighing Adver- 
tising Machine Co. (1889), 58 L. J. Ch. 047 ; 01 
L, T. 530 ; 37 W. R. 030, C. A. 

274. To prevent abuse of process of court — 
Jurisdiction Inherent in court.] — Cathi v. Royal 
Exchange Assurance Corpn., No. 351, post. 

275. Extent of Jurisdiction of court or Judge.] — 


The only jurisdiction which [the judge] could have 
would be under R. S. C., Ord. 42, r. 17, which 
provides that the ct. or a judge may, at or after 
the time of giving judgment or making an order, 
stay execution until such time as they or he shall 
think fit. This is made more clear by R. S. 0., 
Ord. 58, r. 10 : An appeal shall not operate as 
a stay of execution except so far as the ct. appealed 
from, or any judge thereof, or the Ct. of Appeal 
may order. The distinction is obvious. Ord. 42, 
r. 17, applies simply to judgments for a sum of 
money, while Ord. 68, r. 10, is more extensive, & 
applies to many kinds of orders & judgments. 
Under Ord. 42, r. 17, the judge has no jurisdiction 
to do more than stay execution by fi. fa. or elegit 
(Parwell, L.J.). — Brook v. Emerson (1900), 95 
L. T. 821, C. A. 

Annotation : — Reid. Re Gentry, [1910] 1 K. B. 825. 


Sub-sect. 3. — Application for Stay. 

A. To Whom Made. 

See R. S. C., Ord. 58, rr. 16, 17, &, (jenerally^ 

Practice. 

276. Where action pending — Court to which 
action attached.] — A person who is prejudiced by 
the conduct of a receiver appointed in an action 
by way of equitable execution, ought not, without 
leave of the ct., to commence a fresh action to 
restrain the proceedings of the receiver even though 
the act complained of was beyond the scope of the 
receiver’s authority, but ought to make an applica- 
tion for such relief as he is entitled to in tlio action 
in which the receiver was appointed. 

The whole tenor of the J ud. Acts is to require all 
proceedings as far as possible to be taken in one 
action & as there was a pending action in the 


PART II. SECT. 16, SUB-SECT. 2. 

276 i. Extent of jurisdiction of court 
or judge.] — The Supreme Ct. has no 
power to stay execution on a judgmient 
of the High Ct. pending an appeal 
therefrom to the Privy Council. — 
Mackintosh v. Dunn (1906), 6 

S. R. N. S. W, 451.— AUS. 

276 ii. .1 — The ct, or a judge 

may at any time interfere, as exercising 
the powers of the Ct. of Exch. to 
restrain undue harshness or haste in 
the execution of a writ issued for the 
Crown, although what is comi>lained 
of may be strictly authorised. — H. v. 
Desjardins Canal Co. (1869), 29 
U. O. II. 165.— CAN. 

276 iii. .] — Nestlerv. Dominion 

Meat & Cattle Ranching Co. (1910), 
13 W. L. R. 241.— CAN. 

276 Iv. .] — McIlwee & Sons v. 

Foley Brothers, Welsh & Stewart 
(1917), 24 B. C. R. 1.— CAN. 

276 V. .] — Pltf 8. had recovered 

Judgment against defts. for damages 
& costs in an action of tort & had 
issued execution for the amount, 
defts.. In a cross-action, had judgment 
against pltls. aireotmg payment of 
damages to be ascertained upon a 
reference, & applied for an order 
staving the execution In the first 
action until after the completion of 
the reference in the second action, 
with a view to a set off : — Held : the 
ct. had no jurisdiction to make such 
order. — L eonard v. Wharton (1921), 
50 O. L. R. 609 ; 64 D. L. R. 609.— 
CAN. 

276 vl, .] — A decree for arrears 

of rent is a “ decree for money ” within 
Code of Civil Procedure, s. 546, & 
execution of such decree may there - 
tore be stayed under that sect. — 
Banku Bbhaby Sanyal V. Syama 


Churn Bhuttacharjee (1897), I. L. R. 
25 Calc. 322.— IND. 

276 vii. .] — 7?c Tobique Gypsum 

Co. (1903), 23 C. L. T. 303 : 6 U. L. R. 
515 ; 2 O. W. R. 868.— CAN. 

f. Court of Appeal.] — Where 
pltfs. were appealing to the Privy 
Council from a judgment of the Ct. of 
Appeal dismissing with costs an 
appeal from the judgment of the 
Q. B. Div. in favour of defts. with 
costs, & had given security in $2,000, 
as required by s. 2 of R. S. O., 1887, 
c. 41 : — Held : if an order for pay- 
ment out of the High Ct. of money 
therein, awaiting the result of the 
litigation, was ” execution ” within 
the meaning of sect. 3, it w'as stayed 
by the allowance of the security, & 
required no order ; if it was not 
execution, a judge of the Ct. of Appeal 
had no jurisdiction to stay proceedings 
in the ct. below ; & it was for the 
High Ct. to determine whether such 
an order was “ execution,” & if not, 
whether the money should bo paid 
out, — McM aster V. Radford (1894), 
16 P. R. 20.— CAN, 

g. .] — The Appellate Ct. has 

power to stay execution, when an 
appeal is pending from another ct. — 
PASUPATI NATH BOSE V. NaNDA LaL 
Bose (1901), I. L. R. 28 Calc. 734.— 
IND. 

h. .] — When an appeal has 

been filed against a decree for money, 
the Appellate Ct. has jurisdiction to 
stay the sale of immovable property 
of the judgment-debtor in execution 
of that decree, pending the disposal of 
the appeal. — Tbibeni Sahu v. Bhao- 
WAT Bux (1907), I. L. R. 34 Calc. 
1037.— IND. 

k. Fieri facias acted upon — 

Before xorit of appeal (Mowed.] — Where 


a ft. fa. has been acted upon before the 
writ of appeal has been allowed, there 
can be no stay of execution. — Gilmour 
V. Hall & Plait (1853), 10 U. C. R. 
508.— CAN. 

1. On ex parte order.] — An ex p. 
order was granted staying proceedings 
on a judgment given in favour of pltf., 
& on the execution issued thereon, 
pending an appeal to the full ct. — 
Madden v. McInnes (1892), 24 

N. S. R. 293.— CAN. 


m. Kxght of judge — To hear appeal 
from his own decision — As member of 
Divisional Court — No jurisdiction to 
refuse stay .] — Ontario Judicature Act, 
R. S. O. 1897, c. 51, 8, 70 (2), a judge 
is disabled from sitting as a member of 
a Divisional Ct. hearing an appeal from 
a judgment or order made by himself, 
& he has, therefore, no jurisdiction, 
after the setting down of an appeal 
from his judgment, to make an order 
that execution shall not be stayed. — 
Mullin V. Provincial Construction 
Co. (1907), 16 O. L. R. 241 ; 10 

O. W. R. 1116 ; 11 O. W. R. .362.— 
CAN. 


n. County court judge.] — County 
Courts Act (B. C.), Is wide enough to 
allow a county ct. judge to stay 
execution on a ooimty ct. judgment, 
when the judgment -debtor has a 
judgment in the Supreme Ct. for a 

S reater amount. — Butterfield v. 

ACKSON, [1917] 2 W. W. R. 362 ; 23 
B. C. R. 489.— CAN. 


pending — Court 
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o. Where appeal 
of Appeal .] — Applici 
execution 

which has 

Act VIII. of 1869, s. 338, bo made“to 
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ExEcimoN. 


Sect. 16. — Stay of execution: Sub-sect. 8, J.., B., 
C. & D.; sub-sect. 4, A.I 

Q. B. Div., the proper course for pltf. would have 
been to have made his application in that action 
(Cotton, L.J.). — Searle v. Choat (1884), 25 
Oh. D. 723 ; 53 L. J. Ch. 506 ; 50 L. T. 470 ; 32 
W. R. 397, C. A. 

277. Where motion for new trial pending — 
Divisional court or Judge in chambers.] — Goddard 
V. Thompson, No. 269, ante. 

Compare No. 2^4, arde» 

278. First trial by Jury — Judge of trial.] — 

Monk v. Barteam, No. 340, post. 

279. Where appeal pending — Court of first 
instance — Application in respect of costs of dis- 
missed action.] — Where an action has been dis- 
missed with costs, an application to stay proceed- 
ings for costs pending an appeal must be made in 
the first instance to the ct. below & not to the Ct. 
of Appeal.— Otto v. Lindford (1881), 18 Ch. I). 
394 ; 51 L. J. Ch. 102 ; 30 W. R. 418, C. A. 
Annotati ^ : — Consd. Cropper v. Smith (1883), 24 Ch. D. 

305. Mentd. Otto u. Steel, Otto tj, Sterne (1880), Oriffln’s 
Patent Cases, 179 ; Ellington v. Clark, Bunnett (1887), 58 
L. T. 40 ; Thomson v. American Braided Wire Co. (1889), 
^13 I Qadd & Mason v. Manchester Corpn. 
(1892), 67 L. T. 569 ; I’irrle r. York Street J3ax Sptnj^g 
Co. (1894), 11 R. P. C. 429 ; Caascl Gold Extracting Co. 
V. Cyanide Gold Recovery Syndicate (1895), 12 R. P. C. 
232 ; Shrewsbury & Talbot S. T. Cab Co. e. .Sterckx 
(1895), 12 T. L. R. 122 ; Re Lewis & Stlrckler’s Patent 
(1896), 14 R. P. C. 24 ; Pneumatic Tyre Co. v. Leicester 
Pnt^mtlc Tyre & Automatic Valve Co. (1899), 16 
R. P. C. .50 ; Taylor & Scott v. Annand & Northern Press 
& Ei^neoring Co, (1899), 16 R. I‘. C. 547 ; True & 
Variable Electric Lamp S^mdlcate v. Bryant Trading 
Syndicate (1908), 25 R. P. C. 461. 

280. — .] — Ct. of Appeal has, under 

R. S. C., Ord. 58, r. 10, origin^ jurisdiction to 
stay execution, though, under r. 17, an application 
must be made in the first instance to the ct. below. 
Therefore, where such an application has been 
refused by the judge below, & is renewed in the 
Ct. of Appeal, it is not an appeal, but an original 
motion, & consequently can be made at any time, 
although 21 days may have elapsed since the re- 
fusal below. — Cropper v. Smith (1883), 24 Ch. D. 
305 ; 53 L. J. Ch. 170 ; 49 L. T. 548 ; 32 W, R. 
212, C. A. 

281. Court of Appeal — Resignation of 

Judge of first instance before application made.] — 

Helmore V. Smith (No. 2) (1886), 31 Sol. Jo. 00, 
C. A. 

Annniaiions /—Mentd. Re Gout, Gont-Davis v. Harris 
(1892). 40 W. R 267 ; Re Evelyn, Ex p. General Public 

302 ; Robb t;. Green 
'J- ^^3 ; R. V. Davies, [1906] 1 K. B. 

^ r Dopson (1911), 66 Sol. Jo. 51 ; R. v. Daily 
Mail, Ex p. Farnsworth (1921), 90 L. J. K. B. 871. 

282. .] — Brown v. Brook, No. 271, 

ante. 

283. - — Appeal to House of Lords.] — 

An application for a stay of execution pending an 
appeal to the House of Lords from the Ct. of 
Appeal ought in all cases to be made to the Ct. 
of Appeal.— IlAMiLL r. Lilley (1887), 19 Q. B. D. 

5 T. 620 ; 35 W. R. 

437 ; 3 T. L. R. 549, C. A. 

Arawtallon : — Distd. Manks v. Whiteley (1913), 57 Sol. Jo. 

Master.]— No. 264, ante. 

284. Where application refused by court of 


first instance — Court of Appeal — Whether an appeal 
from refusal or original motion.] — Goddard v. 
Thompson, No. 269, ante. 

285. .] — A.-G. V. Swansea Im- 

provements & Tramways Co., No. 296, post. 

286. .] — Cropper v. Smith, No. 

280, ante. 

In action against company in liquidation.]— 

See Companies, Vol. X., pp. 971, 972, Nos. 6686- 
6696. 


B. How Made. 

See R. S. C., Ord. 68, r. 17 ; Ord. 52, r. 1, &, 
generally^ Practice. 

287. Notice to be given to opponent.] — An 

application to set aside a judgment & execution 
for irregularity will not be granted, with a stay of 
proceedings, unless notice of the application has 
been given to pltf. — Rolfe v. Brown (1835), 1 
Hodg. 27. 

288. Otherwise terms imposed — Payment 

into court of amount of Judgment debt.] — The ct. 

declined to grant ex p. an injunction to restrain 
defts., who had been successful in an action at 
law against them, from levying execution for the 
costs, except upon the terms of pltfs. bringing the 
amount of the costs into ct. — Fisher v. Baldwin 
(1853), 1 Eq. Rep. 367 ; 22 L. J. Ch. 966 ; 1 W. R. 
484, C. A. ; previous proceedings^ 11 Hare, 362. 

289. .] — Notice must be given to the other 

side of any application to stay execution under a 
decision that is appealed from. 

I do not tliink such an application can be made 
ex p. .. . Applt. is not entitled to a stay of 
execution as of right, but it is in the discretion of 
the ct. to grant it or not as they think fit (Grove, 
J.). — Peru Republic v. Weouelin (1876), 24 
W. R. 297 ; 3 Char. Pr. Cas. 461. 

Annotation: — Folld. Emma Mining Co. v. Lewis (1879), 48 

L. J. Q. B. 504. 

290. .] — Maclean v. Vaughan (1876), 20 

Sol. Jo. 723, C. A. 

Annotation: — ^Reld. Cropper v. Smith (1883), 24 Ch. D. 305. 

291. — Upon an appeal being brought, 
an original application to the Ct. of Appeal for a 
stay of execu ion upon the decision appealed from, 
is a motion of which notice must be given to the 
other side & which cannot be made ex p. — Emma 
Silver Mining Co. v. Lewis & Son (1879), 48 
L. J. Q. B. 504, C. A. ; previous proceedings. 4 
C. P. D. 396. 

SeCt also, R. S. C., Ord. 52, r. 6. 

292. Must be supported by affidavit — Applica- 
tion to Divisional Court.] — When an application is 
made to the Div. Ct. for a stay of execution pending 
an appeal to the Ct. of Appeal, such application 
should be supported by affidavit. — Weldon v. 
Johnson (1884), 1 T. L. R, 168, C. A. 

293. Showing special circumstanoes re- 

lied on.] — The Annot Lyle, No. 316, post. 

294. ,] — An application to stay exe- 

cution under the judgment in an action should, 
unless it is made the moment after the judgment 
has been pronounced, be supported by an affidavit 
showing the special circumstances on which appet. 
relies. — Tuck v. Southern Counties Deposit 


the Ct. of Appeal, & not to the 
which passed the order under appeal 
Abbawbek Begum v. Maharanee h 
ROOP Kooer (1877), 1 C. L. R. 368 


PART II. SECT. 16, SUB-SECT. 3.— 
B. 

287 i. Notice to be given to opponent.] 


On a motion for a stay of exeoutioi 
pending an appeal it is not neoessan 
to give fourteen days’ notice. Th< 
ordmary notice Is sufficient. — HEE>rA> 
r. Dewar (1871), 3 Ch. Ch. 199.- 
CAN. 


293 i. Must be supported by affidavit 
^nty^ng special circumstances relied 
on.] Where a bill is Med to restrain 


the seizure of the goods of A. on an 
execution against B., on the groimd 
that the goods have a peoxillar value 
which damages would not compensate, 
there should be distinct & precise 
allegations of the necessary facts & a 
general allegation that the damage 
will be Irreparable is not suMolent, on 
demurrer. — Gartshore v. Gore Bank 
(1867), 13 Or. 187.— CAN. 
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Bank (1889), 42 Oh. D. 471 ; 68 L. J. Oh. 699 ; 
61 L. T. 348 ; 37 W. R. 769 ; 6 T. L. R. 719, 0. A. 

Annotalions : — Mentd. Thomas v. Searles, [1891] 2 Q. B. 
408 ; Thomas v. Roberts, [1898] 1 Q. B. 657. 

295. Unless made immediately after 

judgment pronounced.] — Tuck v. Southern 
Counties Deposit Bank, No. 294, ante, 

296. After refusal by court of first instance — 
Whether necessary to enter appeal — On motion to 
Court of Appeal.] — ^An application to the Ct. of 
Appeal under R. S. 0., Ord. 68, rr. 16, 17, to stay 
proceedings under a judgment pending an appeal 
to that ct., inasmucli as it cannot he made until 
after an application has been made to the ct. of 
first instance, is not an original motion but a 
motion by way of appeal, though it need not be 
formally entered as an appeal. — ^A.-G. v. Swansea 
Improvements & Tramways Oo. (1878), 9 Oh. D. 
46 ; 48 L. J. Oh. 72 ; 26 W. R. 840, 0. A. 
Annotation : — Consd. Cropper v. Smith (1883), 24 Ch. D. 305. 

Compare Nos. 269, 280, ante. 

C. Time for Making. 

See^ generally^ Practice. 

297. Immediately after judgment.] — Tuck v. 
Southern Counties Deposit Bank, No. 294, 
ante. 

298. On hearing of appeal — Dismissed 

cross action remitted to judge of first instance.] — 

Automatic Weighing Machine Co. v. Combined 
Weighing & Advertising Machine Co., No. 273, 
ante. 

299. Not till right to issue arises.] — Re A 

Debtor, No. 261, arite. 

300. To court of appeal — After refusal by 
inferior court.] — Cropper v. Smith, No. 280, 

ante. 

D, Costs of Application. 

301. Where appeal pending — ^To abide result 
of appeal — Discretion of court.] — The costs of an 
application to stay the execution of a decree 
pending an appeal are in the discretion of the ct. 
The proper rule is that they should ordinarily 
abide the result of the appeal. — Burdick v. 
Garrick (1870), 6 Ch. App. 453 ; 39 L. J. Ch. 661 ; 
22 L. T. 502 ; 18 W. R. 530, L. J. 

Annotaii<yn9 : — Expld. Lamb v. Eames (1870), 23 L. T. 135. 
Consd. Beattie v. Ebury (1873), 28 L. T. 458 ; Merry v. 
Nickalls (1873), 42 L. J. Ch. 479. Refd. Touche u. Metro- 
politan Ry. Warehouse Co. (1871), 40 L. J. Ch. 496. 

302. Whether to be paid by applicant.] — 

There is no inflexible rule that a person applying 
to stay proceedings under a decree pending an 
appeal must pay the costs of the application. — 
Shrewsbury (Earl) v. Trappes (1860), 2 De G. F. 
& J. 172 ; 45 E. R. 588, L. J.T. 

Annotation : — ^Beld. Burdick v. Garrick (1870), 5 Ch. App. 
453. 


803. Appeal to House of Lords.] — 

The costs of an application to stay the execution 
of a decree pending an appeal to the House of 
Lords are to be paid by appet. — T opham (Lady) 
V. Portland (Duke) (1863), 1 De. G. J. & Sm. 603 ; 
32 L. J. Ch. 606 ; 8 L. T. 679 ; 11 W. R. 813 ; 46 

E. R. 239, L. JJ. 

Annotations : — Consd. Burdick v. Garrick (1870), 5 Oh. .^^p. 

453. Reid. Galloway v. London Corpn. (1865), 11 Jur. 

N. S. 537. 

304. — .] — Merry V. Nickali.s, No. 323, 

post. 

305. .] — Beattie v. Ebury (Lord) 

(1873), 28 L. T. 458, L. .J.T. 

Annotation: — ^Mentd. Boswell v. Coaks (1887), 36 Ch. D. 

444. 

806. .] — The costs of an application 

to stay proceedings pending an appeal must be 
paid by appet. — C ooper v. Cooper (1876), 2 
Ch. D. 492 ; 45 L. J. Ch. 667 ; 24 W. R. 628 ; 3 
Char. Pr. Cas. 466, C. A. 

Annotations: — Expld. Morgan v. Elford (1876), 25 W. R. 

136. Consd. Adair V. Young (1879), 40 L. T. 598. Reid. 

A.-G. V. Swansea Improvements & Tram. Co. (1878), 

48 L. J. Ch. 72 ; Grant r. Banque Franco -Egyptlenne 

^mS), 38 L. T. 622 ; Cropper v. Smith (1883), 24 Ch. D. 

307. .] — Native Guano Oo. v. Sewage 

Manure Co. (1888), 4 T. L. R. 438, C. A. 

308. Where appeal dismissed — Costs of applica- 
tion caused by appeal.] — Where a contributory of 
a CO. was ordered to i>ay a certain sum of money 
to the liquidator, the contributory took out a 
summons to stay execution pending an appeal, 
& stay of execution was ordered upon the terms 
of his paying the money & £50 for costs into ct., 
no order being made as to the costs of the summons 
to stay. The appeal was dismissed with costs, 
but no reference was made as to the costs of the 
summons to stay, & the taxing master disallowed 
the costs of that summons. On summons to 
review the taxation : — Held : the contributory 
was ordered to pay the £50 into ct. to satisfy 
such costs as the court should think he ought to 
pay, & the costs of the summons to stay being 
caused by the appeal must be paid out of the £50 
in ct., & the ct. had Jurisdiction at any time to 
make such order. — Re Brighton Livery Stables 
C o. (1885), 62 L. T. 745. 


Sub-sect. 4. — When Granted. 

A. In General — Discretion of Court. 

309. In discretion of court.] — Peru Republic 
V. Weguelin, No. 289, ante. 

310. .] — R. S. C., Ord. 58, r. 16. gives the 

ct. against whoso decision an appeal is pending a 

I discretion to refuse applt. a stay of proceedings. 


PART II. SECT. 16, SUB-SECT. 3.— 
D. 

8021. Where appeal pending-^ 
Whether to be paid by applicant .] — 
Whore applt. who had given the 
statutory notice of appeal to the Ct. 
of Appeal, but had not served his 
reasons, moved to stay execution under 
R. S. O., 1877, 0 . 38, ss. 27, 28, the ct. 
examined the pleadings to ascertain 
whether the appeal was frivolous, but 
ordered applt. to pay the costs of 
the application. — Norval v, Canada 
Southern Ry. Co. (1870), 7 P. R. 
462.— CAN. 

p Paid by applicant.] — An appli- 
cation for a stay of execution is an 
appUcation for an indulgence, appet. 
should pay the costs. — Alexander v. 
Walters (1909), 14 B. C. R. 250.— 
CAN. 


q. Taxation of coste.] — A motion 
to stay execution upon an order of the 
Dominion Board of Railway Comrs. 
made a rule of the Supremo Ct. of 
Ontario, while neither an Inter- 
locutory motion in an action nor an 
ordlnaiy motion upon originating 
notice, has such analogy to the latter 
as to justify the taxarion of the costs 
of it according to the provisions of 
the tarifC of fees aM*llcablo to motion 
upon originating notices. — Re City of 
JIURONTO & Toronto Ry. Co. (1918), 
42 O. L. B. 413 ; 14 O, W. N. 44.— 
CAN. 

PART II. SECT. 15, SUB-SECT. 4.— 
A, 

809 i. In discretion of court.] — Under 
R. B. C., Ord. 68. r. 16, the granting of 
a stay of execution pending appeal to 
be taken, la a matter of each particular 


case. — R eynolds v. McPhail (1907), 
13 B. C. R. 159.— CAN. 

300 ii. . 1 — The power to stay 

execution pending an appeal is purely 
discretionary, & may be exercised In a 
proper case though the application is 
not made on aflBdavlt. Execution 
stayed pending an appeal by a railway 
CO., defts., from an order refusing a 
new trial, on the terms of their lodging 
in ct. the amount of the verdict & a 
sum to cover costs, although the 
application was not ground^ upon 

^davit stating special oiromnstanoes. 
— M*Carthy V. Cork Steam Packet 
Co. (1886), 16 L. R. Ir. 194.— IR. 

809 lii, .] — In on action for rent 

the ot. gave judgment for pltf. but 
directed a stay of execution in con- 
sideration of the poverty of deft. — 
Flahavan V. Gamble (1817), 1 Nfld. 
L. R. 36.— NFLD. 
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Sect. 15 . — Stay of execution: Sub-sect. 4:, A. & B. 
(a) i. 

& no practice binding on the cts. has, or can be, 
established to the effect that the ct. will only 
refuse a stay of proceedings as to costs upon the 
terms that resp.’s solr. shall give an undertaking 
to repay, in the event of the appeal being success- 
ful, the costs paid to him by applt. — A.-G. v. 
Emerson (1889), 24 Q. B. D. 50 ; 69 L. J. Q. B. 
192 ; 62 L. T. 21 ; 38 W. R. 102, C. A. 

Annotation : — FoUd. Gastner Kellner Alkali Co. v. Com- 
mercial Development Corpn. (1899), 68 L. J. Ch. 402. 

311. Circumstances ol each case.] — T he 

Batata, No. 327, post. 

312. .] — Pltf. succeeded in an action in 

which nominal damages & an injunction were 
claimed on the ground of an alleged nuisance by 
noise. At the trial defts. did not ask for a stay, 
but subsequently objected to pay the taxed costs 
except on the personal undertaking of pltf.’s 
solrs. Tliis undertaking the soli's, declined to give. 
Application for a stay was then made to the judge, 
but he refused to make an order : — Held : the 
matter was one in the absolute discretion of 
the ct., & no special circumstances were shown, 
which would primd facie entitle resps. to the order 
they sought. — B ecker v. Earl’s Court, Ltd. 
(1911), 56 Sol. Jo. 206, C. A. 

313. Matters which must not Influence 

judge — Opinion of jury as to costs.] — By R. S. C., 
Ord. 58, r. 16, “ An appeal shall not operate as 
a stay of execution or of proceedings under the 
decision appealed from, except so far as the ct. 
appealed from, or any judge thereof, or the Ct. 
of Appeal, may order, & no intermediate act or 
proceeding shall be invalidated, except so far 
as the ct. appealed from may direct ” : — Held : 
where in a libel action the jury find a verdict for 
pltf. for a farthing, & at the conclusion of the 
trial the judge refuses to deprive pltf. of costs, 
& on a subsequent day it appears from com- 
munications which have taken place with the 
jurymen since the trial that it was the opinion 
of the majority of the jury that pltf. should be 
deprived of costs, the judge is not entitled, in 
deciding whether he will grant a stay of execution 
pending an appeal, to take into consideration the 
ojjinion of the jury on the question of costs. — 
Wootton V. SiEViER (1913), 30 T. L. R. 165. 

See, furiheXf Sub-sect. 4, B., post. 

B. In Particular Cases. 

{a) Where Further Proceedings Pending, 
i. Appeals. 

Stay of proceedings generally, see Practice. 

See B. S. C., Ord. 58, r. 16. 

314. General rule — Special circumstances must 
be shown— Appeal to House of Lords.] — Except 
under special circumstances the ct. will not stay 
the proceedings under a decree pending an appeal 
to the House of Lords. — T horpe v. Mattingley 
( 1838), 3 Y. & 0. Ex. 254 ; 8 L. J. Ex. Eq. 9 ; 160 
E. R. 696. 

315. .] — When an appeal is brought 

from the Ct. of Appeal to the House of Lords in 
an Admlty. action, in which bail has been given 
by the parties, an application by applt. to stay 
execution pending the appeal, will not be granted, 

PART II. SECT. 15, SUB-SECT. 4.— 

B. (a) i. 

8151. General rule — Special circum- 
stances must be shown.] — Pltf. signed 
judgment & received gold dust out of 
ct. & distributed same. Then deft, 
served notice of appeal. Application 


unless special circumstances are showm by 
affidavit. — T he Annot Lyle (1886), 11 P. H. 
114 ; 55 L. T. 576 ; 34 W. R. 647 ; 6 Asp. M. L. 0. 
50 ; sub nom. Nenuphar (Owners) v. Annot 
Lyle (Owners), 65 L. J. P. 62, C. A. 

Annotations : — Reid. The Ratata, fl897] P. 118. Mentd. 
Be Ship Albano (1892), 8 T. L. R. 425 ; The Merchant 
Prince, [1892] P. 179 ; The Schwan, The Albano, [1892] 
P. 419. 

316. .] — We were also asked to stay 

execution unless deft.’s solr. gave his personal 
undertaking to repay the costs in the event of 
our decision being reversed in the House of Lords . 
But ever since A.-O. v. Emerson, No. 310, ante, 
this ct. has said that it will not make any such 
order without some reason to justify it. There is 
none in this case {Lindtjey, M.R.). — Castner 
Kellner Alkali Co. v. Commercial Develop- 
ment Corpn. (1899), 68 L. J. Ch. 402 ; 80 L. T. 
476 ; 47 W. R. 534 ; 43 Sol. Jo. 436, C. A. ; on 

appeal (1900), 17 R. P. C. 593, H. L. 

Annotations :■ — Mentd. Osmond v. Mutual Cycle & Manu- 
facturing Supply Co. (1899), 68 L. J. Q. B. 1027 ; Kelvin 
17. Whyte, Thompson (1907), 25 R. P. C. 177. 

317. Irreparable injury resulting from 

execution.] — The ct. will not stay the execution of 
a decree, pending an appeal to the House of I.<ords, 
unless it can be satisfactorily proved that its 
being issued will create irreparable injury. — 
A.-G. V. Murdock (1852), as reported in 21 
L. J. Ch. 694 ; 19 L. T. O. S. 173, L. .T.T- 
Annotations : — Mentd. A.-G. «. Clapham (1853), 10 Hare, 

540 ; A.-G. v. Anderson (l^^^^S), 57 L. J. Ch. 543. 

318. Grounds lor granting or refusing — Action 
on foreign judgment — Appeal pending in foreign 
court.] — Where an action was brought in this 
country on a foreign judgment, & pltf. obtained 
a verdict & judgment, the ct. refused to prevent 
pltf. charging deft, in execution upon the latter 
judgment, though it was sworn that an appeal 
was still pending in the foreign ct. upon the 
original judgment, it not appearing that the appeal 
had been proceeded with. — Alivon v. Furnival 
(1834), 1 Cr. M. & R. 277 ; 3 Dowl. 202 ; 4 Tyr. 
751 ; 3 L. J. Ex. 241 ; 149 E. R. 1084. 

Annotations : — Refd. Re Henderson, Nouvlon v. Freeman 
(1887), 35 Ch. D. 704. Mentd. R. u. Douglas (1845), 1 
Car. & Kir. 670 ; Boyle v. Wiseman (1855), 10 Exch. 
647 ; In the Goods of Holl (1858), 1 Sw. & Tr. 136 ; Ingate 
V. Austrian Lloyd’s Co. (1858), 6 W. R. 659 ; Didisheim 
V. London & Westminster Bank, [1900] 2 Ch. 15. 

319. Appeal nugatory if successful.] 

Where an unsuccessful party is exercising an 
unrestricted right to appeal, it is the duty of the 
ct. in ordinary cases to make such order for staying 
proceedings under the judgment appealed from, 
as will prevent the appeal, if successful, from being 
nugatory. But the ct. will not interfere if the 
appeal appears not to be bond fide, or there are 
other sufficient exceptional circumstances. When 
the ct. makes an order to stay proceedings pending 
an appeal, it will put applts. on tei'ms to speed the 
appeal, & it will not interfere with the execution 
of the order of the ct. below respecting costs, 
except to put the solr. who is to receive the costs 
upon an undertaking to refund them if required 
to do so. — W ilson v. Church (No. 2) (1879), 12 
Ch. D. 454 ; 41 L. T. 296 ; 28 W. R. 284, C. A. 

Annotations :- -Re!d. Bradford v. Young, Re Falconar’s 
Trusts (1884), 28 Ch. D. 18 ; The Ratata, [1897] P. 118. 

320. .] — The Ct. of Appeal will not 

grant a stay of execution pending appeal, unless 

the Ct. of Appeal, unless special 
ciroumstances are shown, a stay of 
execution upon the judgment below 
will not he granted. — W illiamson 
Gbigor (1012), 22 W. L. R. 29 ; 6 
D. L. R. 63 ; 2 W. W. R. 898.— 
CAN. 


for return of value of gold dust refused. 
Proceedings on execution stayed In 
special ciroumstances. — O lhb.n v. Dkb- 
JARLAis (1909), 12 W. L. R. 467.— 

CAN. 


815 U. 


.3 — Upon appeal to 
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it can be shown that irreparable mischief may 
be done by refusing a stay. — C hester v. Powell 
(1885), 1 T. L. R. 390, C. A. 

321. Payment into court — Whether granted 

as of course.] — Where a decree has been made 
for the payment of money, it is the general 
rule to stay proceedings pending an appeal, 
when the party against whom the decree is made 
pays the money into ct., & the appeal is not 
frivolous. 

A decree was made for payment to two pltfs. 
of the sum of £2,000. One of pltfs. was abroad. 
Defts. appealed from the decree, & stated that 
counsel had advised that the appeal would succeed : 
— Held : it was a matter of course to stay pro- 
ceedings upon defts. paying the money into ct. — 
Touche v. Metropolitan Railway Warehouse 
C o. (1871), 40 L. J. Oh. 496. 

322. .] — Barker v. Lavery, 

No. 331, post. 

323. Or to party entitled — Subject 

to security for repayment.] — (1) Proceedings on an 
order to iiay money & costs stayed pending an 
appeal, on payment of the money by deft, to 
pltf., pltf. giving security for repayment, or if 
pltf. preferred it on jiayment into ct., the costs to 
be paid to pltf.’s solr. on his undertaking to repay 
them if directed. 

(2) Applt., in such a case, must pay the costs 
of the application. — M erry v. Nickalls (1873), 
8 Oh. App. 205 ; 42 L. J. Ch. 479 ; 28 L. T. 296 ; 
21 W. R. 305, L. 0. & L. J.T. 

Annotalions ; — As to (2) FoUd. Cooper v. Cooper (1876), 

2 Ch. D. 492 ; Morpran r. Elford (1876), 4 Ch. D. 352. 

Refd. Adair tJ. Young (1879), 11 Ch. D. 136. 

324. Undertaking to refund.] — A party 

to whom costs have been ordered to be paid, 
will not be restrained from enforcing the order 
pending an appeal to the House of Lords, if his 
solrs. undertake to refund if the order should be 
reversed. — M organ v. Elford (1876), 4 Ch. 1). 
352 ; 25 W. R. 130, C. A. 

Annotations : — Apld. Grant v. Banque Franco -Kgyptienne 

(1878), 3 C. P. D. 202. Mentd. Platt v. Rowe (Trading 

as Chapman & Rowe) & Mitchell (1909), 26 T. L. R, 49, 

325. .] — The recovery of costs pay- 

able under an order will not be stayed pending 
an appeal to the House of Lords, if the solrs. to 
whom they are payable give their pei*8onal under- 
taking to refund in case of the order being reversed. 

Payment of costs will not be stayed on the 
^ound that another proceeding in the same action 
is pending under which costs may become payable 
to appct. — G rant v. Banque Franco-Egyptienne 
( 1878), 3 0. P. D. 202 ; 47 L. J. Oh. 455 ; 38 L. T. 
622 ; 26 W. R. 669, 0. A. 

326. .] — Santa Clara (Owners) v. 

London & North-Western Ry. Co. (1886), 2 
T. L. R. 312, C. A. 

327. ,] — Pltf., a foreigner residing 


abroad, on instituting his action deposited £350 
by way of security. On judgment being given 
for defts., £308 13s. lOd. of this sum was paid over 
to defts. by way of costs & the balance returned 
to pltf., who, on his appeal being successful, 
claimed the return of the costs ; — Held : in the 
circumstances, a stay would be granted unless 
pltf.’s solrs. gave an undertaking to refund any 
costs in the event of defts.’ appeal to the House of 
Lords being successful. 

The authorities cited do not affect the question, 
as it is a iiuro matter of discretion depending on 
the particular circumstances of each case (Esher, 
M.R.).— The Ratata, [1897] P. 118 ; 66 L. J. P. 
39 ; 76 L. T. 224 ; 8 Asp. M. L. 0. 236, 0. A. ; 
on appeal, sub nom. Preston Corpn. v. Biorn- 
stad. The Ratata, [1898] A. C. 513, H. L. 

Annotations : — Mentd. Lolme, etc. (Owners of Barque 

Ydun) & Skiba Ajssce. Foroning Protector t?. Preston 

Corpn., The Ydun (1899), 81 L. T. 10 ; The Mar6oha] 

Suchet, [1911] P. 1 ; The West Cock, [1911] P. 208. 

328. Protection of fund In court.] — ^A 

decree was made in tliree suits for f»he administra- 
tion of the personal estate of an intestate, directing 
the usual inquiry as to her next of kin. A 
certificate was made finding five persons of the 
names of F., who were resident abroad, to be the 
next of kin, & an order was made for distribution 
of the fund in ct. among them. S., who had not 
been a party to the proceedings, applied by motion 
to stay the distribution of the fund, alleging herself 
to be next of kin. The Vice-Chancellor suspended 
the giving out of the order, & directed his chief 
clerk to inquire whether S. had made out a primd 
facie case, & the chief clerk finding that she had 
not, the Vice-Chancellor directed the order to 
be given out without prejudice to any independent 
proceeding by S. Four of the five shares were at 
once trankerred to four of the persons found 
entitled ; the fifth remained in ct. Two of the 
shares wliich had been transferred were sold out, 
& the proceeds received by the vendors. S. then 
commenced an action, & obtained in it an order 
granting an injunction to restrain any dealing 
with the three shares which had not been sold, 
& directing an inquiry who were the next of kin, 
& this order was subsequently directed to be taken 
as made in the three suits as well as in the action. 
The chief clerk again found the F. family to be 
the next of kin. The action & a summons to 
vary the certificate were heard before the Vice- 
Chancellor, who dismissed the summons & the 
action, but continued the injunction in the three 
causes until further order. S. appealed, & the 
Ct. of Appeal affirmed the decision of the Vice- 
Chancellor dismissing her bill, but S. being about to 
appeal to the House of Lords : — Held : as, if S. 
ultimately succeeded in the House of Lords, her 
success would be useless unless the fund was pro- 
tected in the meantime, the injunction ought to 


321 i. Grounds for granting or re- 
fusing — Payment into court — Whether 
granted as of course.] — A party appeal- 
ing against a decree, wbich directs him 
to pay money, may obtain stay of 
execution of the decree, so far as It 
directs payment, on his lodtdng tho 
amount in ct., tmless the other party 
gives security for tho repayment of 
the money in the event of the decree 
being reversed. If such security bo 
given by the successful party, then 
st^ of execution should not be granted. 
— Dhtjnjibhot Oowabji Umbioar V. 
Lisboa (1868), I. L, R. 13 Bom. 241.— 
IND. 

Security for costs 
Whether granted as of course — PossiMlity 
^ injustice to respondent by stay .] — 
pon an appeal to the Ct, of Appeal, 

J. — VOL. XXI. 


upon security for costs being allowed 
In general the proceedings ought to be 
stayed ; but If It is made to appear 
in any case that rosp. may suffer 
injustice by his execution being stayed, 
then the stay may be removed, upon 
terms which may he just to both 
parties. — Wintemute v. Brotiierhood 
OF Railway Trainmen (1809), 19 
P. R. 6.— can. 

8. Perfecting of security for 

appeal — Whether granted as of course.] 
— A pltf. 1b Jnstifled under Queen’s 
Bench Act, 1895, r. 683, In Issuing 
executions & oertifloates of judgment 
immediately on jud^ent being entered 
notwithstanding doit, has given notice 
of appeal to the Supreme Ct., &, 
although, upon the porfectlug of the 


seourlty for the appeal, an order has 
been made setting aside the executions, 
pltf. Is entitled, after dismissal of the 
appeal, to the costs of the executions 
& certificates. — Day v. Rutledok 
(1899), 12 Man. L. R. 451.— CAN. 

3241. Undertaking to refund .] — 

On an application for a stay of pro- 
ceedings on a ’ verdict pending an 
appeal, the stay was refused except on 
terms of payment of the amount of 
the verdict to the successful party Sc 
the taxed costa to his solr., the former 
giving security for repayment in case 
of the appeal being Buooessful, or 
oonsenting that tho amount be paid 
Into ct., & the latter giving an under- 
taking to repay the costs if so ordered 
by the Appeal Ct. — ^Portwr v. O’Con- 
nell (1916), 43 N. B. R. 611.— CAN. 

G G 
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Sect. 15. — Stay of execution: Sub-sect. 4, B. (a) i. 

& a.] 

be continued pending the appeal. — PoUNi v. 
Gray, Sturla v. Frecoia (1879), 12 Oh. D. 438 ; 
41 L. T. 173 ; 28 W. 11. 360, O. A. 

329. .] — An order was made by the 

Ct. of Appeal directing a sum of Consols in ct. to 
be sold & the proceeds paid to B. Y. appealed 
to the House of Ijords & after sale but before 
payment out applied to stay proceedings pending 
the appeal, asking ;bo have the proceeds of the sale 
of the funds re-invested, & retained in ct. ; — 
Held : as a condition of obtaining the order, 
Y. must undeHake that in case his appeal was 
unsuccessful, he would make good the difference 
between the income actually produced by the 
fund & interest at £4 per cent, per annum, & would 
also pay the costs of the sale & reinvestment. 
— Brewer v. Yorke, Yorke v. Brewer (1882), 
20 Oh. D. 669 ; 31 W. R. 109, 0. A. 

Annotation : — Refd. Bradford v. Young (1884), 51 L. T. 550. 

330. .] — In the absence of special 

circumstances it is not the practice of the ct. to 
retain in ct. pending an appeal a fund which has 
been ordered to be paid out, because there is an 
appeal from the order. 

An order directing the payment of a fund out 
of ct. to pltf. having been made just before the 
commencement of the Long Vacation, & an appeal 
having been presented, a suspension of the pay- 
ment out was granted over the Long Vacation, 
in order to enable applt. to apply to the Ct. of 
Appeal. 

On appeal, it being shown that pltf. had been 
abroad for two years, & tliat appet. could not 
discover his address : — Held : payment out ought 
to be stayed if appet. would give security to pay 
to pltf. interest at £4 per cent, on the present 
value of the funds in ct., & to make good to pltf., 
if the appeal was unsuccessful, the difference 
between the highest market iirice of the invest- 
ments at any time before the hearing of the appeal 
& their market price on the day of the hearing of 
the appeal. — Bradford v. Young, He Falconar’s 


Trusts (1884), 28 Oh. D. 18 ; 54 L. J. Ch. 368 ; 
51 L. T. 660 ; 33 W. 11. 159, 0. A. 

See, further. Practice. 

331. Inability to repay amount levied.] — 

The ct. will not stay execution for costs, pendmg 
an appeal to the House of Lords, upon payment into 
ct. of the amount, without the inability of reap, to 
repay the amount or other special circumstances 
being shown. — Barker v. Lavery (1885), 14 

Q. B. D. 769 ;''64 L. J. Q. B. 241 ; 33 W. R. 770, 
C. A. 

Annotations : — Apld. The Annot Lyle (1886), 11 P. D. 114. 

FoUd. Atkins v. G. W. Ily. (1886), 2 T. L. R. 400. 

882. .] — Where an application was 

made to stay execution of a judgment pending an 
appeal to the House of Lords on the ground that 
if certain moneys were paid to a party to the 
action under the terms of the judgment, & the 
appeal were successful, it was probable that the 
money would not be repaid : — Held : the grounds 
were not sufficient to induce the ct. to grant the 
application. — Re Bower (Deceased), Airey v. 
Bower (1886), 2 T. L. R. 291, 0. A. 

833. Appeal contemplated only — Applica- 

tion with view to gaining time.] — An application to 
stay execution will not be granted by the Ct. of 
Appeal in order to give a party who is dissatisfied 
with the amount of damages assessed by a jury, 
an opportunity to decide whether he will appeal 
or not to the House of Lords. 

Lefts, have neither presented nor decided to 
present an appeal to the House of Lords, & we 
are asked to grant a stay of execution, in order 
to give them an opportunity to decide whether they 
will do so or not. I liave never heard of such an 
application except where an appeal has been 
presented, or where the House of Lords is not 
sitting, & then ajipct. always undertakes to 
present it. This is an entirely new application, & 
I say emphatically it is one which ought not to 
be granted (Jessel, M.R.). — Webber v. London, 
Brighton & South Coast Ry. Co. (1881), 61 
L. .T. Q. B. 154, C. A. 

334. Allegation of prejudice at trial.] — In 

support of an application for a stay of execution 


331 i. Inability to repay amount 

levied.] — The only ground for a 8tuy of 
execution pending appeal, is an 
affidavit showing that, if the damages 
& costs are paid, there is no reasonable 
probability of getting them back, even 
if the appeal succeeds. — Atkinson v. 
Canadian Pacific Ry. Co. (1915), 32 
W. L. R. 246 ; 9 W. W. R. lUO, 600 ; 
25 D. L. R. 48, 709 ; 8 Sask. L. R. 
179.— CAN. 

331 il. .) — A stay "of execu- 

tion pending appeal is not gi'anted as 
a matter of course, but only on special 
groimds. There should be affidavit 
evidence from one who knows the 
facts deposed to or based on informa- 
tion from one who knows. Semble : 
it should be shown that the other party 
would be imable to repay the amoimt 
levied by execution if the ap}>oal were 
imsuccessful. — Clarke v. Canadian 
National Ry. Co., 11922] 2 W. W. R. 
1023.— CAN. 

t. Where parties understand 

case xvill be appealed — Whether formal 
leave necessary.] — The ct. refused to 
rescind the stay of proceedings on the 
execution, although no notice of tho 
grounds of appeal had boon served or 
formal leave to appeal asked, aU 
parties having understood that the 
case would be appealed. — G rant v. 
Great Western Ry. Co. (1859). 8 
C. P. 348.— CAN. 


Necessity for affidavits 

appellant.]— Deft. appUed to the t 
judge lor a stay of execution pend 
an appeal to the Ct. of Appeal fi 


the judgment at the trial In favour ol 
pltf, ; blit, it appearing that the 
execution had been satistted by pay- 
ment to the sheriff, the applicatlor 
was refused. If the execution could 
bo stayed, deft, should come Into ct, 
with all necessary affidavits to estab- 
lish his position ; an adjournment 
would not be granted to enable him tc 
procure affidavits. — Barnum v. Beck- 
with (1912), 22 W. L. R. 761 ; 17 
B. C. R. 496 ; 7 D. L. R. 931 ; 3 
W. W. R. 441.— CAN. 

b. Further litigation arisino 

from execution.] — As many complica- 
tions, probably resulting in further 
litigation, wore likely to arise if the 
decree-holder were allowed to proceed 
with the execution sale, & no practical 
injury to any one would be caused by 
restraining her from so doing imtil 
the decision of the appeal, a temporary 
Injunction should be granted subject 
to socimty being given by applt. — 
V. IlANI Kisuori (1887), 


Kirta Dayal 
I. L. R. 10 All 


80.— IND. 


0- 31 ere poas'ibility of success 

'^f appeal — Whether sufflment .] — A. 
brought a suit & obtained a decree 
against B. on a mtge. bond In the ct. 
of a subordinate judge, which decree 
was confirmed by the High Ct. on 
appeal. A. then applied for execution. 
In the execution proceedings tho sons 
fiitorvened claiiffing a portion of 
the properties attached ; this claim 
was dismissed, & the sons of B. 
brought a regular suit before the 
same subordinate judge to have their 


rights to the property declared, & 
obtained an interim Injimctlon re- 
straining A. from executing his decree 
pending the decision of their suit. 
This suit was dismissed, & the sons of 
B. appealed to tho High Ct. A. again 
applied for execution of his mtge. 
decree, whereupon tho sons of B. 
applied for a further injunction 
restraining A. from executing his 
decree pending their appeal to tho 
High Ct. ; this apiuicatiou was 
granted : — Held : the subordinate 
judge had no right to restrain tho 
decree -holder from executing bis decree 
merely on the possibility of the Appel- 
late Ct. roYorslng his decision. — 
Goss AIN Money Puree v. Guru 
Pershad Singh (1884), I. L. R. 11 
Calc. 146.— IND. 

d. Substantial loss resulting 

from execution.] — In order to obtain a 
stay of execution of a decree directing 
the payment of money, appet. must 
satisfy the ct. on affidavit that sub- 
stantial loss may result to him unless 
execution is stayed. — Gaikwar Sikar 
V. Ghandi (1899), I. L. R. 25 Bom. 
243.— IND. 

e. Danger of property being 

wrongfully sold.] — In execution of a 
simple money decree against M., the 
decree-holder, R. attached certain 
property as belonging to his judgment- 
debtor. To tills attachment C. ob- 
jected, & her objection was sustained. 
The decree-holder theroimou brought 
a suit, as provided by Code of Civil 
Procedure, s. 283, against the judgment- 
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pending appeal, it was alleged that a great deal 
of prejudice had been imported into the c^e at 
the trial, & that there were the strongest grounds 
for the appeal ; — Held : the grounds were not 
sufficient to grant the ai^plication. — Atkins v. 
Great Western Ry. Co. (1886), 2 T. L. R. 400, 
0. A. 

335. Ball given In Admiralty action.] — 

The Annot Lyle, No. 315, ante. 

336. Non-compliance with order of court — 

Security for costs of appeal.] — Re Corpn. of 
British Investors, Ltd. (1897), 41 Sol. Jo. 384, 

0. A. 

When terms will be imposed.] — See Sub-sect. 5, 

poHi. 

ii. Other Proceedings^ 

337. Sufficiency of proceedings as grounds for 
stay — Trial of opponent’s witnesses for perjury In 
the action.] — The ct. refused to stay execution after 
verdict & judgment, which was affirmed on error, 
until the trial of an indictment for perjury against 
two of pltf.’s witnesses in the action, & the rule 
nisi having been obtained upon deft.’s own 
affidavit alone, they discharged it with costs. — 
Warwick v. Bruce (1815), 4 M. & S. 140; 105 
E. R. 787. 

Annotations Mentd. Thurtell v. Beaumont (1823), 1 Bing. 

339 ; Maclean, v. Macloan (1829), 2 Hog. Ecc. 601 ; 

Kenrick v. Keririck (ISSl);^ Hag. Ecc. 114. 

338. New trial — Stay as to costs recovered 

in different action between same parties.] — Costs 
recovered in one action, cannot be set off against 
costs of the other party in another action, on 
which he has a verdict, but on which a new trial 
is pending, Semblc : execution for the costs 
actually recovered, may bo suspended for a short 
time, till the rule in the other action is determined. 
— Masterman V. Malin (1831), 7 Bing. 435; 5 
Moo. & P. 325 ; 9 1j. .1. O. S. C. P. 171 ; 131 E. R. 
168. 

Annotation : — Mentd. Alliance Bank v. Holford (1864), 16 

C. B. N. S. 460. 

339. Administration action.] — To an 

action by a creditor to recover a debt due upon 
bond against the heir-at-law of an intestate, deft, 
pleaded that he had no lands by descent other than 
those mentioned in his plea, to which pltf. replied, 
that deft, had other lands, whereupon issue was 
joined. Tliree weeks previously to the time fixed 
for the trial of the action, a decree in a creditor’s 
suit for the administration of the intestate’s estate 
was obtained, &, on the same day, notice of the 
decree was served upon pltf.’s solr., who refused to 
stay the proceedings in the action. A few days 
before the trial took place, deft, moved, upon 
notice, for an injunction to stay the trial, which 
motion was refused. Upon appeal : — Held : the 
injunction ought to have been granted. In the 
meantime, the trial having been had, & a verdict 
given for pltf., injunction granted to stay execution, 


upon payment of pltf.’s costs up to the time when 
he had notice of the decree. — Rouse v. Jones 
(1844), 1 Ph. 402 ; 4 L. T. O. S. 129 a ; 41 E. R. 
708 ; snb nom. Roose v. Jones, 14 L. .T. Oh. 4 ; 
8 Jur. 1035, L. C. 

340. Motion for new trial.] — The Ct. of 

Appeal, following the former practice of the Div. 
Ct., will not grant a stay of execution pending an 
application for a new trial except under special 
circumstances ; & the mere allegation either 

that there has been a misdirection, or that there 
was no evidence to go to the jury, is not to be 
considered as a special circumstance. — Monk v. 
Bartram, [1891] 1 Q. B. 346 ; 60 L. J. Q. B. 267 ; 
64 L. T. 45 ; 39 W. R. 310 ; 7 T. L. R. 227, C. A. 

341 . Mere cross demand.] — The ct. will 

not restrain proceedings in an action at law to 
recover damages for breach of a contract, until 
an account of the mercantile dealings & transactions 
had between the parties shall have been taken in 
a suit in equity, instituted by defts. at law, Sc the 
result of such account shall have been ascertained. 

The mere existence of a cross demand, on the 
part of pltfs. against deft., is not a sufficient ground 
to restrain deft, in equity from taking out execu- 
tion on a judgment recovered by him in an action 
for damages against pltfs. in equity, until after an 
account shall have been taken in equity between 
the parties. 

Pltfs. in equity, in such a case, must, for the 
purpose of the injunction sought by them, 
establish from admissions contained in the answer 
of deft., or from documents produced by liim, 
the case made by their bill. — Rawson v. Samuel 
(1811), Cr. & Ph. 161 ; 10 L. J. Ch. 214 ; 41 E. R. 
451, L. C. 

Annotations ; — ^Consd. Fisher v, Baldwin (l8o3), 11 Hare, 
352. Refd. Best r. Hill (1872), L. R. 8 C. P. 10 ; White 
V. Witt (1876), 24 W. R. 727. Mentd. Dodd v. Lydall, 
Lydall r. Dodd (184‘L, 1 Hare, 333 ; Dordon v. l*yni 
(1843), 3 Hare, 223 ; IBury v. Allen (184.5), 1 Coll. 589 ; 
S. E. Ry. V. Brogden (1850), 3 Mac. & O. 8 ; Harvey v. 
Palmer (i851), 4 De G. & SiJ». 425 ; Gibson ». Goldsmid 
(1854), 3 E(]. Rep. 106 ; wStimsoii v. Hall (1857), 1 H. & N. 
831 ; Agra & Masterman ’s Bank v. Hoffmann (1864), 
5 New^ Rep. 214 ; Watson v. Mid Wales Ry. (1867), 
L. R, 2 C. P. 593 ; Middleton v. Pollock, Ex p. Nugeo 
(1875), L. R. 20 Eq. 29 ; Johnson v, Lyttle’s Iron Agency 
(1877), 5 Ch. D. 687 ; Re Milan Tramways, Ex p. Theys 
(1884), 25 Ch. D. 587. 

342. Rule nisi to reduce damages.] — 

Where a rule nisi for reducing the damages is 
granted, execution should be stayed only in 
respect of the amount mentioned in the rule. — 
Bate v. Pane (1849), as report^ed in 13 Jur. 609. 

343 . Intention to move against verdict.] — 

Where there appears to be a bond fide intention 
to dispute a verdict at the assizes, & to move to set 
it aside, the judge will stay the execution on 
bringing the debt or damages into ct. — Buck- 
master V. Meiklejohn (1853), 20 L. T. O. S. 316 ; 
subsequent proceedings^ 8 Exch. 634. 

344. .] — The question of the 


debtor & C., & In this suit obtained a 
decree from the ot. of first instance. 
O. appealed to the High Ct. &, pending 
the appeal, applied for an injunction 
against R. under sect. 492 of the 
Code : — Held : suoh an inj unction 
could not under the circumstances be 
granted, ineusmuch as it was impossible 
to say that the attached property was 
in danger of being “ wrongfuJiy " sold 
In execution of a decree within the 
meaning of sect. 492 . — Re Chando 
Bibi (1904), 1. L. R. 26 All. 311.— 
IND. 

PART II. SECT. 16. SUB-SECT. 4.— 
B. <a) ii. 

I. Sufficiency of proceedings as 
grounds for stag-^Nevo trial.] — ^Pltfs. 


having been ordered by the Judicial 
Committee to pay the costs of defts.’ 
appeal to that tribunal : — Held : they 
were not entitled to a stay of execution 
for such costs in the ct. below, the 
High Ct., with a view to a set-off of 
other costs or of damages to be 
recovered upon a new trial ordered by 
the J udiclal Committee. — Metallic 
Roofing Co. r. Jose, C. R. [1909] 
A. C. 1 ; 12 O. W. R. 670 ; 17 O. L. R. 
237.— CAN. 

g. .] — Fawcett v. 

Canadian Pacific Ry. Co. (1914), 
26 O. W. R. 562 ; 6 O. W. N. 634 ; 
17 Can. Ry. Gas. 313.— CAN. 

h. Trial of conrUcrclaim.] — 

In an action for rent pltf. obtained 
summary judgment for $800, but deft.. 


asserting a counterclaim for $2,000 for 
damages for injury to goods on the 
demised premises caused by non- 
repair, asked to have execution upon 
the judgment stayed pending the trial 
of the counterclaim : — Held : the stay 
should in the circumstances of the 
case, be granted. The counterclaim 
was so far plausible that it was not 
imreasonably possible for it to succeed 
if brought to trial. — W ells v. Knott 
(1910), 15 W. L. R. 285.— CAN. 

k. Suit pending between 

same parties — Stay as to cons in former 
saif.]— Pltf. instituted a suit against 
deft, for recovery of money & other 
reliefs, which was ultimately dismi^ed 
in appeal by the High Ot., & he was 
ordered to pay deft. Rl.OOO as costs of 

a G 2 
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Sect, 16 . — Stay of execution: Sub-sect. 4, B. (a) ii 


sufliciency of an apology being eminently one for 
the jury, execution will not be stayed, in the event 
of a verdict for deft, upon an application showing 
that pltf. intends to move to set aside the verdict 
as against the weight of evidence. — Risk AXiLAH 
(Bey) V. Johnstone (1868), 18 L. T. 620. 

345. As to costs — Other proceeding In 

same action.] — Grant v, Banque Franco- 
Egyptienne, No. 326, ante. 

Terms on which granted.] — See Sub-sect. 4, 0., 
2)0st. 

(b) ATattera arising after Judgment. 

Facts arising too late to be pleaded.] — Sec, now, 
R. S. C., Ord. 42, r. 27. 

346. Arrangement between parties.] — The ct. 

will stay proceedings if execution be taken out 
contrary to agreement. — Veal v. Warner (1669), 
as reported in 1 Mod. Rep. 20 ; 86 E. R. 699. 

347. Rendering execution inequitable.] — 

Anon. (1875), 1 Char. Cham. Cas. 6 ; Bitt. Prac. 

36. 

(c) Death, Bankruptcy, Winding-up. 

Death of party— Whether ground for stay against 
executor or administrator.] — See Executors. 

Bankruptcy or insolvency of party.] — See Bank- 
ruptcy, Vol. IV., pp. 43, 44, Nos. 373, 374 ; p. 360, 
No. 3358. Vol. V., pp. 815 et scq., No.s. 6934 et scq. ; 
p. 1007, No. 8211; p. 1008, No. 8218; p, 1012, 
No. 8258; p. 1013, No. 8267; p. 1015, Nos. 8282, 
8283; p. 1093, Nos. 8930, 8931, 8935, 8936; p. 
1094, Nos. 8937-8940; p. 1116, Nos. 9092-9094; 
p. 1118, No. 9102 ; p. 1133, No. 9203. 

Compulsory winding-up proceedings.] — See Com- 
panies, Vol. X., p. 802, No. 5815 ; p. 864, No. 5829 ; 
p. 959, No. 6572; p. 960, Nos. 6.578-6580 ; pp. 963- 
967, Nos. 0607-6641. 

Voluntary winding-up proceedings.] — See Com- 
panies, Vol. X., pp. 1013, 1014, Nos. 7031-7039. 

Winding-up proceedings under supervision of 
court.] — See Companies, Vol. X., pp. 1052, 1053, 
Nos. 7361, 7362. 

Winding-up proceedings against unregistered 
company.] — See Companies, Vol. X., p. 1097, No. 
7687. 

{d) Other Cases. 

348. Seizure of goods of third party.]— -Anon. 
(1728), 1 Bam. K. B. 43 ; 94 E. R. 30. 

349. Agreement to refer to arbitration — Action 
brought before award made.] — Pltf. & deft, mutually 
entered into bonds to submit to arbitration a 
certain claim of pltf. on a charter-party, for the 
hire of a ship. The umpire chosen by the arbitra- 
tors evincing partiality towards deft., pltf., before 
the award was made, revoked his authority, & 


afterwards brought an action on the charter- 
party, & recovered a verdict for £1,600 & sued out 
execution thereon. The umpire, notwithstanding 
the revocation, made an award in favour of deft., 
who afterwards commenced an action against 
pltf. on the arbitration bond, but, by reason of 
I^ltf.’s being resident in Scotland, was unable to 
serve him with process. The ct. on motion, 
refused to order the execution issued at the suit 
of pltf. in the action upon the charter-party to be 
stayed. — Steward v. Williamson (1829), 6 Bing. 
416 ; 2 Moo. & P. 766 ; 7 L. J. O. S. C. P. 156 ; 
130 E. R. 1121. 

360. Action for breach of covenant in building 
lease — Covenant by lessee to cultivate.] — A lease 
for years was executed for certain budding pur- 
poses, but it contained, besides a covenant to pay 
rent, a covenant by the lessee to cultivate the part 
not required for the buildings in a good & husband- 
like manner. There having been a breach of the 
covenants to cultivate & to pay rent, an action 
of ejectment was brought & judgment was re- 
covered against lessee. On a bill filed by him to 
restrain execution : — Held : the ct. would not 
restrain execution, & therefore, the injunction 
which had been granted must be dissolved. — 
Hills v. Rowland (1853), 4 De G. M. & G. 430 ; 
22 L. J. Ch. 964 ; 22 L. T. O. S. 139 ; 1 W. R. 
422 ; 43 E. R. 575, L. JJ. 

351. Payment of amount into court pending 
special case — Claim for amount due under special 
case — Stay as to amount in excess of balance.] — To 
a declaration containing (a) a count on a policy of 
insurance, & (6) a count for money had &- received, 
deft., as to the first count, pleaded various pleas 
in bar ; &, as to the second, paid into ct. the 
amount of the premiums which had been paid on 
the policy. The matters in dispute under the 
fimt count were embodied in a special case, which 
terminated in pltf.’s favour, & an average stater 
eventually found that £2,038 was due to pltf. for 
an average loss. Whilst the argument of the case 
was pending, a nominal judgment for £4,000 had 
been entered by consent. Pltf. having claimed 
the whole amount found by the average stater 
the ct., in the exercise of the power inherent in 
them to prevent an abuse of their own process, 
restrained him from signing judgment or issuing 
execution for any larger amount than the balance 
of the average loss ascertained by the average 
stater, after deducting the amount of the premiums 
paid into ct. — Carr v. Royal Exchange Assur- 
ance CORPN. (1864), 5 B. S. 941 ; 122 E. R. 
1080 ; sub nom. Oabr v. Royal Exchange Assur- 
ance Co., Carr v. Montefiore, 6 New Rep. 216 ; 
34 L. J. Q. B. 21 ; 11 L. T. 695 ; 11 Jur. N. S. 
265 ; 13 W. R. 204 ; 2 Mar. L. C. 160. 

352. Pending transfer of action to another 
division — R. S. C., Ord. 49, r. 5 .] — Be Low, Bland v. 


the litifiration. Pltf. Uien brouglit this 
suit auainst deft, in the ct. of the 
subordinate judge of F., 8c, wlillo it 
was ponding, deft, applied to the ct. 
to execute his decree for costs. Pltf. 
then applied for stay of the execution, 
& his application was refused by the 
first ct. but granted by the district ct. 
On appeal by deft, to the High Ct. : — 
Held : the Judge's order was correct. 
— Kassa Max v. Gori (18B8), I. L. R. 
10 All. 389.— IND. 


PART II. SECT. 15, SUB-SECT. 4.— 
B. (d). 

l. Oral agreernent iwt to enforce 
execution — Against goods. ] — McPukr- 
HON ^ SUTIIKKLAND (1827), Tay. 422. 
■^~CAN# 

m. Execuiion against administrator 


of intestate — Estate insolvent.] — The ct. 
will stay an execution on a judgment 
duly obtained against an administrator 
for the full amount of a debt due by his 
intestate, upon affidavits showing the 
estate to lie insolvent, & that pltf. 
will, if such execution Issues, obtain 
an undue share of the assets of the 
estate. — Cunuffk v. Morehouse 
(1843), 2 Kerr, 347.— CAN. 

n. Delay in issuing execution .] — 
Where pltf. had obtained judgment 
ten years before, & two or three 
years afterwards had fled from the 
province charged with a criminal 
offence, & a writ of execution was 
issued on the judgment without any 
leave of the ct., or notice to deft., the 
ct. stayed the proceedings. — H obson 
V. Shand (1846), 3 U. oTr. 74.— CAN. 


o. Action settled before' judgment 
— Execution of subsequent judgment 
stayed.] — Pltf. recovered a verdict on 
a policy of insurance for $2,000, 
subject to the opinion of the ct. 
After the argmnent of a rule nisi 8c 
before judgment pronounced on the 
rule the parties entered into negotia- 
tions for a settlement, the result of 
wldch was that pltf. about a fortnight 
before the delivery of judgment 
accepted $1,000 in full of his claim 8c 
delivered up his policy to the co. 
Judgment was afterwards given in his 
favour for the full amount of the 
claim, & a rule nisi was taken by 
defts. to compel pltf. to file a dis- 
continuance, or in the alternative that 
all proceedings under the judgment 
shotQd be stayed. The ct. refused to 
Interfere with pltf. 'a common law right 
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Low (1893), 37 Sol, Jo. 683 ; subsequent proceed- 
ings, [1894] 1 Oh. 147, 0. A. 

353. Absence abroad of party entitled — No one 
within Jurisdiction authorised to receive payment.] 
— I am clear that if deft, showed that neither plti. 
nor any one authorised by him to receive the 
amount of the judgment, was available in England, 
he would get a stay of execution on bringing the 
money into ct. (Farwbll, L.J.).— 22e A Debtor, 
[1912] 1 K. B. 63 ; 81 L. J. K. B. 107 ; 105 L. T. 
610 ; 19 Mans. 12, C. A. 

Execution against lands held on trust by local 
authority.]— >966 Corporations, Vol. XIII., p. 428, 
No. 1513. * 

Actions on negotiable instruments.] — See Bills 
OP Exchange, Vol. VI., pp. 489, 490, Nos. 3111- 
3116. 

Outbreak of war — Party becoming enemy alien.] 

—See Aliens, Vol. II., pp. 167, 168, 169, Nos. 277, 
292, 290. 


Sub-sect. 5. — Terms on which Granted. 

354. Payment of amount into court.] — Fisher 
V. Baldwin, No. 288, ante. 

366. Proof of — Intention to dispute verdict 

complained of.] — Buckmaster v. Meiklejohn, 
No. 343, ante. 

356. .] — Where a default having been 

made in payment of interest, a mtgee. recovered 
judgment for the amount of the principal & in- 
terest, & a bill was filed to restrain execution on 
the ground that the mtgc. deed was not in accord- 
ance with the terms of a previous agreement, 
which provided that the principal should not be 
called in for a term still unexpired. An injunction 
was refused, except on the terms of the amount 
recovered being paid into ct., since if a clause in 
accordance with that provision in the agreement 
had been inserted in the deed, it would, as a matter 
of course, have made the not calling in of the 
principal conditional on the punctual payment of 
mterest. — Seaton v. Twyford (1870), L. R. 11 
Eq. 591 ; 23 L. T. 648 ; 19 W. R. 200. 


357. .] — Kevbrs V. Michbll, [1876] W. N. 

63 ; Bitt. Prac. Gas. 118 ; 2 Char. Cham. Cas. 4. 

358. Pending trial of coimterclaim.]— In 

an action for goods sold & delivered deft, admitted 
pltfs.’ claim & set-off, & counter-claimed for 
damages suffered & expenses incurred in respect 
of other goods which he alleged pltfs. had agreed 
to supply of a certain quality for exportation, but 
which, on arrival abroad after payment of the 
purchase money, were found to be not of the 
quality contracted for <& were rejected by deft. : — 
Held : on motion for judgment on admissions in 
the pleadings under R. S. C., Ord. 40, r. 11, judg- 
ment must be entered for pltfs. on their claim on 
the terms that execution should not issue till after 
the trial of the counter-claim, if deft, paid the 
amount into ct. within fourteen days.— Showell 
& Co. V. Bouron (1883), 62 L. J. Q. B. 284 ; 48 
L. T. 613 ; 31 W. R. 650, D. C. 

Annotation : — -Refd. Mersey S. S. Co. V. Shuttleworth (1883), 

II Q. B. D. 631. 

359. No one within Jurisdiction authorised 

to receive payment.] — Re A Debtor, No. 353, 
ante. 


360. Prosecution of appeal without delay.] — 

Wilson v. Church (No. 2), No. 319, ante. 

361. .] — Smith v. South-Eastern Ry. 

Co. (1895), as reported in 12 T. L. R. 67, C. A. 
Annotation : — Mentd. Mercer v. S. E. & C. Rys.’ Managing 

Committee, lll)22J 2 K. B. 54!i. 


362. Payment of costs — Discretion of court as 
to refund of costs if appeal successful.] — Wilson v. 
Church (No. 2), No. 319, ante, 

363, Special circumstances.] — Smith 

V. South-Eastern Ry. Co. (1895), as reported in 
12 T. L. R. 67, C. A. 

Annotation : — Mentd. Mercer v, S. E. & C. Rys.' Managing 
Committee, [1922J 2 K. B. 549. 


364. ,j — ScHWEPPS, Ltd. v. Gibbens, 

ScHWEPPS V. BiscoiviBE (W.) & Sons, [1904] W. N. 
208, C. A. 

See, also, Sub-sect. 4, B. (a) ii., ante, 

365. Discretion of court of appeal to set aside 
terms.] — Hansard v. Lethbridge (1891), 8 
T. L. R. 179, C. A. 

366. Undertaking to repay if appeal successful — 


to enter judgment, but stayed execu- 
tion for thirty days, that defts. might 
take such steps as they might bo 
advised. — Pkppit v. North British 
Insuranck Co. (1880), 13 N. S. K. 
(1 R. & G.) 486.-— CAN. 


p. 2'axatLon of costs — • Scliinu off 
costs in caurt below. } — Held : tho costs 
which had been previously allowed to 
applt. in the Supremo Ct. of Canada 
sliould be set off against whatever 
costs might bo taxed & allowed to 
resp. In the ct. below, & should bo 
satisfaction pro tanto of the last 
mentioned costs, when so set off, & 
that all proceedings upon the execu- 
tion should, in the meantime be 
stayed. — North Ontario Election 
Cash:, Wheeler v. Gibbs (1881), 
Coat. 19. — CAN. 


PART II. SECT. 16, SUB-SECT. 5. 

364 1. Payment of amount into court. ] 
—Amount of judgment with interest 
& costs directed to bo paid into ct., 
otherwise the execution of tho process 
not to bo interfered with. — Stevenson 
V. Sexsmith (1874), 21 Gr. 355.— 
CAN. 

36411. .] — Appeal allowed & 

execution stayed on deft, paying Into 
ct. the amount thereof within a time 
fixed. — Hooers V. Burnham U892), 
24 N. 8. R. 535.— CAN. 

864111. .] — In an action to re- 

cover an amount claimed for work & 
labour, where deft, admitted the 
greater portion of the amount claimed, 


but pleaded a set-off for passage 
money paid & other expenditures made 
on behalf of plLf., pltf. moved at 
chambers to set aside tho pica of set- 
off as false, fraudulent, & vexatious, 
& the judge, treating the set-off as a 
counterclaim, ordered final judgment 
for pltf. for tho amount claimed, & 
stayed execution on payment into ct. 
within a fixed time of tlio amount of 
the claim less the amount of tho set- 
off : — -Held : tills was error ; tlio 
proper form of order would have been 
for Judgment for pltf. for the amount 
of Ids claim, less the amount of tho 
set-off, with a provision for stay of 
execution on payment of the amount 
into ct. — ^Fisher v. Grand River 
Lumber Co. (1905), 38 N. S. R. 180.— 
CAN, 

3621. Faymcid of costs — 'Discretion 
of court as to refund of costs if appeal 
successful .] — Execution upon a judg- 
ment of the Supremo Ct. of Canada, 
made an order of this ot.. will be 
stayed ponding an appeal to the 
Privy Council, upon terms. The terms 
imposed were to pay the costs of the 
appeal to the Supreme Ct. of Canada, 
with an imdertaking to refund, if the 
Judgment be reversed ; to give 
security for the amount of the judg- 
ment appealed from ; money in ct. to 
stand for such security pro tanto . — 
Davies v. McMillan (1893), 3 B. O. R. 
36.— CAN. 

q. Security given for payment of 
coins .] — The bond for $400, given 
under R. S. O., 1877, c. 38, s. 2G, is a 


security for tho costs of appeal only ; 
in order to stay execution for tho 
costs of the ct. below, further security 
must bo given. — He ward v. He ward 
(1867), 2 Ch. Ch. 245.— CAN. 

J* — •] — Whore judgment is for 
deft., & pltf., appealing to tho Supreme 
Ct. of Canada, wishes to stay execution 
for doft.’s costs, ho must give security 
for $750 or $250, in addition to the 
$500 proscribed by Supreme & 
Exchequer Courts Act. — Kinney 
(Assionee) v. Dudman (1877), 11 
N. S. R. (2 R. & C.) 376.— CAN. 

Q ^ (1879), 

8 P. R. 85. — CAN. 

i. Security for paymerd of amount.] 
—Where there is an appeal from a 
judgment, execution will not be stayed 
until satisfactory security has been 
^ven that applt. will pay the amount 
thereby directed to be paid.— Insinobu 
f^®23] 3 W. W. R. 
1328 ; 4 D. L. R. 1199.— CAN. 

u. Must not he excessive.] — 

Udeyadeta Dev v. GREEasoN (1886), 
I. L. R. 12 Calc. 624.— IND. 

a. Tin equity done.] — Where pltf. 
recovered a verdict in an action of 
ejectment, execution W'as stayed until 
he had paid the amount of an equitable 
mtgo. on the land, the value of improve- 
ments made by the purchaser from 
the equitable mtgee., & confirmed a 
lease of the premises. — ^MoKenney v. 
Spbnoe (1875), Temp. Wood. 11.— 
CAN. 

b. Payment of amount to party — 
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Sect. 15 . — Stay of execution: Sub-sects. 5 dt G. Sect. 

16: Sub-sects. 1 c& 2. Sect. 17: Suh-sccts. 1 

A»2.] 

Enforcement In summary manner — Notwithstand- 
ing second stay pending further appeai.] — The Ct. 

of Appeal, upon the application of deft., granted a 
stay of execution pending an appeal to Div. Ct. 
from the judgment of an official referee, upon the 
terms that deft, should pay into the ct. the amount 
for which judgment ^had been given against him, & 
also pay the costs, as soon as taxed, to pltf.’s 
solr. upon his personal undertaking to repay the 
same if the appeal should be successful. Deft, 
complied with these terms. The appeal suc- 
ceeded, but execution was stayed ponding an 
appeal by pltf. to the Ct. of Appeal. Deft, 
applied to the Ct. of Appeal for an order that 
pltf.’s solr. should pay the costs : — Held : the ct. 
had power to enforce the undertaking given by 
the solr., & to order him to repay the costs, & the 
stay of execution granted by Div. Ct. did not 
affect that undertaking. — Swyny v. IIarland, 
[1894] 1 Q. B. 707 ; G.‘i L. J. Q. B. 41.5 ; 70 L. T. 
227 ; 42 W. K. 297 ; 10 T. L. ll. 276 ; 38 Sol. Jo. 
256 ; 9 R. 210, 0. A. 


Sub-sect. G. — Effect of Stay. 

367. Interest during time execution delayed — 
Power of court.] — At the trial of a cause pltfs. had 
a verdict with leave to defts, to move to enter a 
verdict. A rule in pursuance of leave reserved 
was subsequently obtained & discharged, where- 
upon defts. appealed, & pltfs. delayed to sign 
judgment until after the decision of the ct. below 
had been affirmed. A judge’s order was then 
obtained by pltf. to the master to compute interest. 
A rule was obtained by deft, to rescind the order : 
— 11 eld : the Ct. of Appeal were empowered under 
the circumstances to make an order for the allow- 
ance of interest for such time as execution was 
delayed by the proceedings upon appeal.— Tyne 
Improvement Comrs. v. General Steam Navioa- 
TION Co. (1867), 16 L. T. 452 ; 15 W. K. 875, 
Ex. Ch. 

368. Second stay after successful appeal pending 
further appeal — Effect on undertaking given to 
repay costs paid when first stay granted.] — Swyny 
V. IIarland, No. 366, ante. 


Sect. 16.— RETURN OF THE WRIT. 

SuH-SECT. 1. — In General. 

Sec R. S. 0., Ord. 52, r. 11. 

369 Whether necessary — To validity of process.] 
— A. liad judgment to recover a certain sum of 
money against B., assigned it to the Queen with 
proviso to be void on the revocation of the Barons 
of the Exche(iuer or any two of them. Judgment 
against B. was affirmed on eiTor brought, & on 


process out of the Exchequer the lands of B. were 
extended, & his goods of the value of the debt 
assigned were seised by the sheriff, but the writ 
was not returned. After the death of A. three of 
the Barons revoked the assignment, & on the 
exor. of A. suing a sc. fa. to have execution of the 
sum of money, etc. : — Held : (1) the execution for 
the Queen was good as to the goods, although the 
writ was not returned ; (2) so on fi. fa. in the case 
of a common person the execution is good without 
a return of the writ ; (3) in cap. ad sat. the execu- 
tion is good although the writ be not returned, but 
rap. in process must be returned ; (4) in elegit, the 
writ must be returned, for there the extent is to 
be made by inquest ; (5) after the execution had 
by the Queen the revocation came too late ; 
(6) goods sold by the sheriff on a cap. utlagatum 
shall be restored to the party on reversal of tlie 
outlawry, but a sale of goods on a fi. fa. shall not 
be avoided by a subsequent reversal of the judg- 
ment ; (7) the power for the Barons or any two 
of them to revoke, if no execution had been, would 
have been well performed by the three. Secus : 
if the clause of the revocation had been by them 
jointly or severally. — H oe’s Case (1600), 5 Co. 
Rep. 89 b ; 77 E. R. 191. 

Annotations: — As to (2) Held. Freeman v. Blewitl (1700), 

1 Salk. 409. As to (II) Apld. Rowland v. Vealo (1774), 

1 Cowp. 18. As to (4) Refd. Re Hobson (1880), 55 L. J. Ch. 

754. Qenerally, Mentd. Gage r. Acton (1700), Carth. 511. 

Before issue of subsequent writ .] — Sec Sect. 

12, sub-sect. 1, ayde. 

370. Right to call for return — Conduct dis- 
entitling party.] — There are many cases in which a 
pltf. is not entitled to call for the return of a writ, 
as where he has so conducted himself as to show 
that he is contented. Thus when he has acted as 
his own bailiff, or when, after an arrest, he has 
met deft. & accepted a sum in discharge of all 
claims, can lie call for a return of the writ ? Put 
the case of the bkpey. of deft., & i)ltf. becoming 
his assignee, could he sue the sheriff <fc obtain 
separate compensation ? The merits are the same 
here (Tindal, G.J.). — Hepwortii v. Sanderson 
( 1831), 8 Bing. 19 ; 1 Moo. & S. 64 ; 1 L. J . G. P. 
15 ; 131 E. R. 307. 

Annotation : —Refd. Jackson r. Taylor (1886), 2 Hai’. & W. 

185. 

See, further, Part III., Sect. 1, sub-sect. 10 ; 
Sect. 3, sub-sect. 4 ; Sect. 6, sub-sect. 5, post. 

371. When writ void.] — J ones v. Wil- 

i.iAMS, No. 488, post. 

372. Time for return — Returnable Immediately — 
Meaning of.J^ — Where a writ is made returnable 
“ immediately ” the meaning is, that it should be 
returned immediately after the execution of the 
writ, allowing a reasonable time for such execution. 
Therefore, where a writ of attachment issued on 
Jun. 22, & the suit became abated on the 24th, & 
was not revived tiU the following Nov. : — Held : 
the return of the writ in Jan. was sufficient. — 
Snowball v, Dixon (1841), 4 Y. C. Ex. 511 ; 
10 L. J. Ex. Eq. 56. 


On security for repayment if appeal 
successful — Or payment into court ,] — 
On an application for a stay of pro- 
ceedings on a verdict pending an 
appeal, the stay was refused except on 
terms of payment of the amount of 
the verdict to the successful party & 
the taxed costs to his solr., the former 
giving security for repayment in case 
of the appeal l)eing Huccessful, or 
consenting tliat t he amount ho paid 
into ct., A tlic latter giving an under- 
luklng to rcpity ttic costs if so ortlercil 
iiy the appeal ct. — 1*oh'iku v. O’t'ox- 
NCT.L (1915), 42 N. B. R. till. -CAN. 

0 . Undertakiny not to realise 


judgment on moneys in court.] — Where 
a master’s order sottiivg aside a 
garulsliee summons was sustained on 
appeal & the action would soon be on 
for trial the ct. granted a stay for an 
appeal on condition that pltf. imder- 
took that should he recover judgment 
against deft, he would not attempt to 
realise thereon by resorting to the 
moneys in ct. xmless the decision 
against the validity of the garnishee 
proceedings was reversed. — Adamm v. 
An.vwrt, [1921] 3 W. W. R. 540.— 
CAN. 

PART II. SECT. 16. SUB-SECT. 6. 

d. Effect of delay ]■— Or dev of ct. 


upon a party who was alleged to have 
suffered a considorahlo time to elapse 
without taking the prosecution of an 
appeal to show cause why execution 
should not issue upon judgment given 
against him. — Evans v. Conodon 
(1823), Wakoham’s Nfld. 426.— NFLD. 

e. Judgment entered — Not 
tration oj certificate .] — Notwithstanding 
the stay, judgment may he signed & 
entered, Imt a certificate thereof may 
not be I’egistered, nor an execution 
placed in the sheriff’s hands. — J ohnson 
r. Hkmiv (1911), 17 W. L. R. 327.— 
CAN. 



Part II. — Matters Common to all Modes oe Execution. 


465 


373. Premature return — Jurisdiction of 

court to order.] — If he be not arrested the writ 
does not become returnable, & the fact of its 
being returned cannot help whether it be done by 
a judge’s order or not, for, strictly speaking, no 
writ can be returned before it is returnable, 
although a judge may order the sheriff to return 
what he has done upon it, & so in some sense to 
return the writ (Lord Denman, C.J.)* — Lewis v. 
Holmes (1847), 10 Q. B. 896 ; 16 L. J. Q. B. 430 ; 
10 L. T. O. S. 246 ; 12 J. P. 135 ; 11 Jur. 945 ; 
116 E. It. 339. 

Annofafion ; — Mentd. Lovy v. Hamer (1850), 5 lOxch. 518. 

374. Right to call for immediate return — 

On what dependent.] — Angell v. Baddeley, No. 
1042, post. 

See, further, Part III., Sect. 1, sub-sect. 10, 
Sect. 3, sub-sect. 4, Sect. 6, sub-sect. 5, post. 

-.] — See Sub-sect. 2, post. 

375. Filing return — Act of sheriff — Not of the 
party.] — Jones v. Williams, No. 488, post. 

376. During vacation.] — If a rule on the 

sheriff to return the writ in this ct. expires in 
vacation the sheriff must nevertheless lile his 
return in vacation within one day after the rule 
expires. — li. v. Middlesex Sheriff (1814), 5 
Taunt. 647 ; 1 Marsh. 270 ; 128 E. R. 845. 

See, generally, Practice. 

Form & sufficiency of return .] — Sec Part III., 
Sect. 1, sub-sect. 10 ; Sect. 3, sub-sect. 4 ; Sect. 6, 
sub-sect. 5, post. 

Action for false return .] — See Part HI., Sect. 1, 
sub-sect. 10 ; Sect. 3, sub-sect. 4 ; Sect. 6, sub- 
sect. 5, post ; <fc, generally, Sheriffs and Bailiffs. 


Sub-sect. 2. — Af'per Expiration of Sheriff’s 

Term of Officp:. 

Sec R. S. C., Ord. 52, r. 11, & Sheriffs Act, 1887 
(c. 55), s. 28. 

377. Return by outgoing sheriff — Enforcement 
within six months — How time calculated.] — A 

sheriff is not liable to be called upon to return 
process unless within six lunar months after the 
expiration of his office, & the day on which he goes 
out of office is to be reckoned as part of the six 
months. — R. v. Adderley (1780), 2 Doug. K. B. 
463 ; 99 E. R. 29.5. 

AnrwtcUioris ; — Refd. Yorath v. Hopkins (18:i5), 5 Tyr. 794. 
Mentd. Castle v. Burditt (1790), 3 Term Uep. 623 ; Glas- 
siujftou V. Rawlins (1803), 3 East, 4 07 ; Lester v. Garland 
(1808), 15 Ves. 248 ; Webl) v. Fairinauer (1838), 6 Dowl. 
540 ; lie Whitby, Ex j). Whitby (1839), 8 L. J. Boy. 55 ; 
Yonn{^ V. Hi^fffon (1840), 6 M. & W. 49 ; lie North, Ex y. 
Ilasluck, [1895] 2 Q. B. 264. 

378. Rule of court necessary.] — A 

sheriff is not liable to attacliment for not returning 
a writ if not called upon by a rule of ct. within 
six months after the expiration of his office, not- 
withstanding he was requested by the party to 
return it before the six months were expired. — - 
R. V. Jones (1787), 2 Term Rep. 1 ; 100 E. R. 1. 

379. .] — A writ of fi. fa. was 

delivered to a sheriff, to be executed, on Dec. 20, 
1833, returnable on the 30th of the same month. 
The sheriff went out of office in the Feb. following. 
On June 14 a rule to return the writ was served 

PART II. SECT. 16, SUB-SECT. 2. 

f. Return by outgoing sheriff — 

Attachment after six months.] — Tho ct. 
will not attach a sheriff more than six 
mentha ont (jf effice before the rule 
issued against him, for not giving an 
account of sales made luoneya 
reoolvod from a deft, on writs against 
bis lands, although tlio rule directing 
the sheriff to render such account had 
before been granted. — L add v. Bur- 


upon the new sheriff, & the writ not having been 
returned, another ride to return the writ was 
served upon the under-sheriff of the late sheriff 
on Nov. 12, which, however, was more than six 
months after the late sheriff had gone out of office ; 
— Held : an attachment against the late sheriff 
for not making a return could not be suppo^d, 
he not having been duly ruled to return the writ. — 
Ybath V. Hopkins (1835), 2 Cr. M. & R. 250 ; 
150 E. R. 109 ; sub nom. Yuroth v. Hopkins, 
1 Gale, 141 ; 4 L. J. Ex. 196 ; sub nom. Yorath 
V. Hopkins, 5 Tyr. 794 ; sub nom. Yaroth v. 
Hopkins, 3 Dowl. 711. 

380. Rule obtained after six months.] 

— A sheriff having been ruled to return a writ 
more than six months after the expiration of 
his office, the London agent of his under-sheriff 
obtained an order for a week’s further time to 
return the writ : — Held : obtaining the rule after 
six months was merely an irregularity, & such 
irregularity was waived by obtaining the order 
for further time to return the writ. — Walker v. 
Davis (1858), 3 H. &’‘N. 374 ; 27 L. J. Ex. 387 ; 
157 E. R. 515. 

Liability for non-return .] — See Sheriffs & 

Bailiffs. 

381. Return by succeeding sheriff — Where 
former special return made.] — Semble : when one 
sheriff has made a special return to a writ of 
capias, the ct. will not compel his successor to 
make another, the circumstances remaining un- 
altered. — Pasmore v. Wilkinson (1835), 3 Dowl. 
635. 

382. When writ not transferred by prede- 

cessor.] — A sheriff is not liable to an attachment 
for not returning a writ which has not been trans- 
ferred to him by his predecessor in office. — 
Thomas v. Newnam (1842), 2 Dowl. N. S. 33. 

383 . .] — Where a writ has not been 

transferred to a slieriff by his predecessor, such 
sheriff is not liable to an attachment for not 
returning tho writ. — Holmes v, Elnitts (1842), 
6 Jur. 991. 

See, further, Sheri ff.s & Bailiffs. 


Seut. 17. -effect of SUPERVENING BANK- 
RUPTCY OR INSOLVENCY. 

Sub-sect. 1. — On Position op Execution 
Creditor in relation to Other Creditors. 
Whether a “secured’’ creditor.] — Bank- 
RUii'cy, Vol. IV., pp. 356-358, Nos. 3334-3348 ; 
pp. 359, 360, Nos. 3356-3359 ; Vol. V., p. 815, 
No. 0933. 


Sub-sect. 2. — On Rights of Execution 

Creditor. 

Institution of bankruptcy proceedings — To defeat 
execution .] — See Bankruptcy, Vol. IV., p. 184, 
Nos. 1690-1698. 

Extent to which restricted — Against trustee in 
bankruptcy .] — Sen Bankruptcy, Vol. IV., pp. 43, 

miccoBSor had not been appointed till 
after tho return of the wilt, which was 
made in tho interval. The deputy, 
who remained in the offieo to wind up 
tho old business, made bis return to 
the writ. In an action against the 
sheriff for a false return : — P.cid ; the 
eboriff must be considered in olQoe at 
the return of the writ, Sc liable upon 
the return made. — Rosa e. McMartin 
(1850), 7 U. C. U. 179.— CAN. 


WKLL (1840), (1823-1900), 3 Ont. Dig. 
6429.— CAN. 

g. — Made by tletndy after 

sheriff’s resignation — Before appoint- 
ment of successor .] — A JL fa. W'as 
delivered to a sheiiff on Nov. 21, 1847, 
returnable in H. T., 1848. On Doe. 9, 
1847, the sheriff tendered to tho govt, 
his resignation. On Dee. 14 ho w’as 
notified of Its acceptance, but his 
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Sect. 17. — Ejfect of supervening bankruptcy or in- 
solvency: Sub-sects. 2, 3 <£: 4, Sect. 18: Svih- 
sects. 1, 2 <& 3. Sects. 19 20 ; Sub-sect. 1, 

A. (a) <Sc (b).] 

44, Nos. 373, 374 ; p. 46, No. 391 ; Vol. V., pp. 
808 et seg., Nos. 6902 et seq. 

Against trustees of composition or scheme 

of arrangement.] — See Bankruptcy, Vol. V., 
pp. 1092-1090, Nos. 8928-8949 ; pp. 1171-1174, 
Nos. 9476-9494 ; ^pp. 1067, 1118, 1147, 1151, 
Nos. 8731, 8732, 9102, 9301, 9333. 

By notice of act of bankruptcy.] — See 

Banioiuptcy, Vol. V., pp. 919 et seq.. Nos. 7513, 
7618-7521, 7624-7626, 7629, 7532, 7534-7536, 
7547, 7560-7563, 7577, 7582. 

Where goods In reputed ownership of bank- 
rupt.] — See Bankruptcy, Vol. V., pp. 762, 768, 
796, Nos. 6552, 6603-6608, 6807, 6808. 

How far operative — In restraint of execution.] — 
See Bankruptcy, Vol. IV., pp. 43, 44, Nos. 373, 
374 ; p. 360, No. 3358 ; Vol. V., pp. 815 et seq.. 
Nos. 6934 et seq. ; p. 1007, No. 8211 ; p. 1008, 
No. 8218 ; p, 1012, No. 8258 ; p. 1013, No. 8267 ; 
p. 1015, Nos. 8282, 8283; p. 1093, Nos. 8930, 
8931, 8935, 8936 ; p. 1094, Nos. 8937-8940 ; 
p. 1116, Nos. 9092-9094; p. 1118, No. 9102; 
p. 1133, No. 9203. 


Sub-sect. 3.— On Duties and Liabilities of 

Sheriff. 

See Bankruptcy, Vol. V., pp. 816 et seq.. 
Nos. 6936 et seq.; pp. 1183, 1184, Nos. 9558, 
9559, 9562, 9563. 


Sub-sect. 4. — On Rights of Execution Debtor. 

Rights against sheriff in respect of wrongful or 
irregular execution.] — See Bankruptcy, Vol. V., 
p. 1183, Nos. 9558, 9559. 

Right to be discharged from arrest.] — See Bank- 
ruptcy, Vol. V., p. 1184, Nos. 9562-9565. 


Sect. 18.— EFFECT OF EXECUTION. 

Sub-sect. 1. — In General. 

As discharge .] — See Part III., Sect. 1, sub-sect 
4, E. {g) iii., &; Sect. 2, sub-sect. 9, F., post. 

Levy not satisfying whole debt.] — See 

Sect. 12, sub-sect. 2, ante. 


Sub-sect. 2. — As Act of Bankruptcy. 

See Bankruptcy, Vol. IV., pp. 84, 85, Nos. 
758-707. 


Sub-sect. 3. — ^As Protected Transaction 
in Bankruptcy. 

See Bankruptcy, Vol. V., pp. 826, 827, Nos. 
7013-7019 ; p. 914, Nos. 7478, 7479. 


Sect. 19.— SETTING ASIDE EXECUTION. 

See Sect. 20, sub-sects. 1, B., & 2, B., post. 

After supervening bankruptcy.] — See Bank- 
ruptcy, Vol. V., pp. 827, 828, Nos. 7020-7027. 


Sect. 20.— WRONGFUL AND IRREGULAR 
EXECUTION. 

Sub-sect. 1. — Wrongful Execution. 

A. Process Wrongly Issued. 

(a) In General. 

384. Issue of second process when first exe- 
cuted.] — W aterer V. Freeman (1619), Hob. 205, 
266 ; Noy, 23 ; 80 E. R. 352, 412 ; sub nom, 
Warter V. Freeman, 1 Brownl. 12. 

Annotations: — Befd. De Medina v. Grove (1847), 10 Q. B. 

172 ; Gilding v. Ejn-e (1861), 10 C. B. N. S. 592 ; CllsBold 

V. Cratchley, [1910] 1 K. B. 374. Mentd. Turner t?. 

Sterling (1671), E'reem. K. B. 15 ; Traverse v. Daws 

(1673). Freem. K. B. 324 ; Saville v. Roberts (1697), 

6 Mod. Rep. 394 ; Jones v. Givin (1713), Glib. 185 ; 

Parker v. Langley (1713), Glib. 163 ; Reynolds v. Kennedy 

(1748), 1 Wils. 232 ; Wren v. Welld (1869), L. R. 4 Q. B. 

730. 

385. .] — In a case against a judgment- 

creditor for maliciously suing out an alias fi. fa. 
after a sulTicient execution levied -upon pltf.’s 
goods under the first fi. fa. : — Held : the sheriff’s 
returns endorsed upon the two writs, which writs 
had been produced in evidence by pltf. as part of 
his case, wherein the sheriff stated that he had 
forborne to sell under the first, & had sold under 
the second writ, by the request &: with the consent 
of the now pltf., were primd fade evidence of the 
facts BO returned, credence being duo to the official 
acts of the sheriff between third persons. — Gyf- 
FORD V. Woodgate (1809), 11 East, 297 ; 2 Camp 
117 ; 103 E. R. 1018. 

Annotations: — Consd. Avril v. Warwick, Sheriff (1834), 3 

Nev. & M. K. B. 871. Refd. Gator v. Stokes (1813), 1 

M. & S. 599 ; Jackson v. Hill (1839), 2 Per. & Dav. 455. 

386. Process issued contrary to agreement.] — 

Veal v. Warner, No. 346, ante. 

387. .] — A cognovit wa.s given, with a 

condition that if the ultimate decision of certain 
Chancery suits between the parties should be for 
pltf., deft, should pay him £500 within one 
month after such decision, or else execution should 
issue. The V.-C. made his decree in those suits, 
for pltf., who at the end of a month, issued execu- 
tion, the £500 being unpaid. The decree had not 
been passed by the registrar, though the minutes 
had been settled, & deft, had lodged a caveat, 
intending as he stated, to appeal : — Held : the 
Chancery suits had not been ultimately decided 
within the meaning of the condition, the execu- 
tion, consequently, was irregular. — D ummer v. 
Pitcher (1832), 3 B. & Ad. 347 ; 110 E. R. 130. 

388. .] — Jennbns V. Handford (1844), 

2 L. T. O. S. 476. 

389. .] — Signing judgment against an 

order of nisi prius made by consent, is an irregu- 
larity, although it was also a breach of faith. 

Rolker V. Fuller (1853), 10 U. C. E. 
477.— CAN. 

1. Judgment debt paid by one of 
two defendants — Process issued by 
defendant against co -defendant— For 
moiety of judgment debt.] — Judgment 
having been recovered against two 
defts. the verdict & costs were paid 
hy one deft., who thereupon, without 
applying to the pltf. or tendering him 
any Indemnity, issued an execution In 
pltf. *8 name against the other deft, for 
one-half of the debt & costs : — Held : 
clearly not warranted by 26 Viet. o. 46, 


PART II. SECT. 20, SUB-SECT. 1.— 
A (a). 

3861. Process issued contrary to 
agreement .] — Upon an appeal from an 
order Hctling aside an execution ; — 
Held : the execution was issued con- 
trary to good faith & in violation of 
on o^oemont, & the appeal must be 
dismissed. — Ahiidown v. Dederick 
(1886), 2 Man. L. R. 212. — CAN. 

h. Issue of writ not warranted by 
judgment ,] — An execution requiring 
the sheriff to take deft,, to satisfy the 
sum, which pltf. had recovered against 


him for his debt, which he had sus- 
tained as well on the occasion of the 
non -performance of certain promises 
& undertakings lately made by deft, 
to pltf., as for his coats & charges, etc., 
Is not warranted by a judgment In 
debt on a bond & warrant of attorney, 
& will be set aside. — Willard v. 
Lodge (1851), 2 All, 160.— CAJ«. 

k. Writ issued by officer at Ms 
house — Before office hours .] — The 
ct. refused a nile to set aside a fi. fa. 
because Issued by the officer at nls 
own house before office hours. — 
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Part IL— Matters Common to all Modes of Execution. 


The judge’s note is conclusive evidence of an 
arrangement at nisi pirius. 

In ftn action of ejectment, a verdict having 
passed for pltf., the judge stayed proceedings 
until the fifth day of the ensuing term. During 
the first four days of term a cross-action of tres- 
pMs came on to be tried ; deft, therein, finding 
himself not in a position to produce the judgment 
in ejectment as an estoppel obtained an adjourn- 
ment, on the condition that the action of eject- 
ment should abide the result of the action of 
trespass, & it turned out that not either of the 
l^nt 0., was entitled to the premises. 
Thereupon, by consent, an arrangement was 
into, & made an order of nisi prius, to 
the effect that the actions should be abandoned, 
& the premises given up to C. Pltf. in ejectment 
applied, with O., to be put in possession, pos- 
session being refused, signed judgment & issued 
execution. The ct. set aside these proceedings 
^ irregular. — Doe d. Beeston v. Bikker (1860), 

5 H. <fc N. 253 ; 157 E. R. 1178 ; sub nom. Bikker 
V. Beeston, 29 L. J. Ex. 121. 

390. Process issued for larger sum than agreed.] 
cogrnomf, A. confessed the action, & that 
B. had sustained damage to the amount of £3,000, 

6 that in case A. should make default in payment 
of £259 on May 7, B. should be at liberty to 
enter up judgment for £3,000, & sue out execution 
tor £2o9 & costs, which would have left a principal 

to B. A. not having paid the 
£259 on May 7, B. entered up judgment, & sued 

£3,011, indorsed with a direction 
to the sheriff, requiring him to levy £1,907, & A. 
was arrested, & detained in prison for that sum : — 
jleld : A. might maintain an action against B, 
tor having caused him to be arrested & imprisoned 
for a larger sum than he ought.-— Wentworth v. 

?37To9 ^ ^ «• 

a85^’f 10 !.“■ T* f ® = Hopkpaytoa Bus“l 
1 rf p nA ^ «ilraore (1866). L. 11. 

ifariJ Conolan v. Leyland (1884). 27 Oh. V. 632. 

iuBilta. Porter v. Cooper (1834), 4 Tvr 4.'j6 • /?#> TntrhnTTi 
Bxp. Trustee (1884), 52 L. T. 296, ^ ^ lugham. 


391. Issue of second writ to Indemnify sheriff.] 

— ^A sheriff’s officer, having permitted a voluntary 
escape upon a writ of ca. sa., & the sheriff paid 
pltf. the amount for which the arrest was made, 
& pltf. thereupon permitted the sheriff to use his 
name in suing out a second writ. On motion to 
set aside this writ ; — Held : the writ was 
improperly issued, & the rule to set it aside being 
a matter of right, the ct. could not impose terms 
upon deft. — Gillott v. Aston (1842), 2 Dowl. 
N, S. 413 ; 12 L. J. Q. B. 6 ; 7 Jur. 235, 

(5) Issue of Process after Judgment Fully Satisfied^ 

392. Whether actual malice must be proved — 
Action on the case.] — In an action for maliciously 
holding to bail, it is not sufficient to prove that the 
writ was sued out after payment of the debt, if 
the circumstances afford no inference of malice, 
but in such case evidence of actual malice must 
be given. — G ibson v. Chatbrs (1800), 2 Bos. & P. 
129 ; 126 E. R. 1196. 

AnruHations Lewis v. Morris (1834), 4 Tyr. 907. 

Expld. Cliasold v. Cratohley, [1910] 2 K. B. 244. Refd. 

Nicholson V. Cogldll (1825), 6 Dow. & Ky. K. B. 12 ; 

Saxon V. Castle (1837), 6 Ad. & El. 052. 

393. Action for trespass.] — A solr., who 

had an office in London with a branch office in 
the country, sued out in London a writ of fi. fa. 
upon an order for costs made in favour of his client 
against pltf. in the High Ct., & endorsed the writ, 
in accordance with R. S. C. Ord. 42, r. 16, with a 
direction to the sheriff to levy the amount of the 
debt. The debt had in fact been paid at the 
solr.’s country office, to a clerk having authority 
to receive it, on the same day as, & about three 
hours before, the writ of fi. fa. was sued out. 
Neither the solr. nor his client knew of the payment 
of the debt. Execution having been levied on 
pltf.’s goods, the solr. was then informed that the 
debt had been paid, <fc he withdrew the execution. 
In an action against the solr. & his client on the 
case to recover damages for improperly levying 
execution, & in the ^ternative for trespass, it 
was found that neither the client nor the solr. 
who sued out the writ acted maliciously : — Held : 
defts. were liable in trespass, though in the absence 


& the execution was sot aside. — 


- ^ Partner 8hii 

accounts unsettled.] — A judtfirient re 
covered against the two dofts., wh< 
wore partners, was paid by deft. G. 
wuo thereupon Issued execution agains 

K ^be judgment, foi 

hall the amount. It appeared that th( 
partnership accounts were unsettled 

6 that an award had been made it 

validity of which wai 
disputed by G. : — Held; under 2( 
viot. o, 45, 8. 4, the execution wat 
issued; & it was sel 
^ V- Gorpon (1877) 

7 P. 11. 164.— CAN. 

Issue of process on j udgmen 
02 / confession — Puturc advances — W ri 
rtwrtefed to amount advanced.] — A. 

indebted to B. in the sum oi 
»dy5, gave him a ooufesslon of judg 
Jl.OOO, B. afterwards made 
advanooa, amounting Ir 

for ^i^nnn ^ & signed judgmeni 

issued execution for that 
en applied to set aside th< 
alleging in hif 
, -j — that the confession was onli 
security for his ther 
‘ iudobCedness to B. This waj 
• — Held ; the judgmeni 
— stand for the amount advanced 

o. iSeiaiMrc of effects declared ex 
empt by tow.)— Debtor whose efleots 


declared exempt from seizure by the 
law have been seized by a creditor, 
has a claim for damages against this 
latter. — Licmoine v. Giitoux (1886), 
9 L. N. 147.— CAN. 

P' Process issued prematurely.] — 
Whore an execution was issued in face 
of au order that it should not issue for 
a certain time which had not elapsed : 
- Held : tlda was not merely an 
irregularity, & that another execution 
creditor might move against it. — - 
WiiiTLAt; Spence (1889), 5 Man. L. K. 


PART II. SECT. 20, SUB-SECT. l.~ 
A. (b). 

q. Payment by sheriff.] — The sheriff 
held an execution against A., B., & 
C., upon a note on which O. was the 
last indorser, & the others therefore 
liable over to him. Goods belonging 
to A. having been seized C. paid the 
bailiff £100, part of the debt, & the 
sheriff accepted & paid a draft by 
pltf a.’ attorney for the whole. On 
the same day that this draft was 
accepted, the bailiff took an assign- 
ment of the judgment, & afterwards 
sold the goods under a vcn. ex., when 
they were bought by C., & out of the 
purchase money the bailiff paid the 
halonoe due to the sheriff : — Held : 
the payment made by the sheriff had 
satisfied the judgment, & the sale was 
illegal. — M cLeod «. Fortune (1859), 
19 U. 0. R. 100.— CAN. 

r. Proof of payment.] — On on 


application to set aside a fi. fa. lands 
on the ground that the judgment had 
been paid before issuing it, the judge 
directed au Issue as to the fact of 
payment. — Reynolds v. Streeter 
(1864), 3 P. R. 315.— CAN. 


B. Issue of alias writ after judg- 
ment satisfied.] — Under pltf.’s Judg- 
ment & execution the sheriff seized & 
sold certain horses of defts. S. & M., 
claiming to be mtgeos. of the horses, 
attended the sale & notified intending 
purchasers. The horses having been 
sold, the mtgees. brought trespass 8c 
trover against the sheriff & recovered 
against 1dm the amount for which he 
had sold the horses. Pltf. had 
indemnified the sheriff against damage 
by reason of tho seizure & sale, & also 
by reason of payment to him of the 
purchase money &, the sheriff having 
paid over the money to pltf., pltf. 
paid the mtgeos. tho amount of their 
verdict against tho sheriff. Pltf. then 
issued an alias fi. fa. taking no notice 
of the return of tho sheriff to the 
previous writ of' “ money made & 

8 aid to pltf.’s attorney ” : — Held : 

le new fi. fa. should be set aside ; 
satisfaction be entered up on the 
judgment roll, & a summons to amend 
tho sheriff’s return should be dis- 
missed. — Hanna v. McKenzie (1889), 
6 Mon. L. R. 250.— CAN. 


t. Payment out of court — State- 
ment in receipt — Burden of proof. ~ 
Where money was paid in sfttis^tfon 
of a decree, not through the ot., & a 
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Execution. 


Sect. 20 . — Wrongful and irregular execution: Svb- 
8cct. 1, A. (b) 


of malice they were not liable in an action on the 
case. — Olissold v. Cratchley, [1910] 2 K. B. 
244 ; 79 L. J. K. B. 635 ; 102 L. T. 520 : 26 
T. L. R. 409 ; 54 Sol. .To. 442, 0. A. 

Annotation Apld. Cubitt V. Gamble (1919), 35 T. L. R. 
J23* 


394, Liability of execution creditor & his 
solicitor.] — A. emf)loyed B., an attorney, to enforce 
payment of a debt. B. directed his agent to sue 
out a justicies in the county ct. Before the return 
of the justicies the debtor paid debt & costs to B . 
His agent, not knowing of such payment, after- 
wards entered up judgment in the county ct., 
although deft, had not appeared, & sued out 
execution under which the goods of the debtor 
were seized : — Held : A. & B. were liable as 
trespassers. — Bates v. Pilling (1826), 6 B. & C. 
38 ; 9 Dow. & Ry. K. B. 44 ; 5 L. J. O. S. K. B. 
40 ; 108 E. R. 867. 


AnTwiatwns :~Retd. CodriuKton v. Lloyd (1838), 8 Ad. & 
El. 449 ; Jarmain v. Hooper (1843), 6 Man. & G. 827 : 
Collett V. Foster (1857), 26 L. J. Ex. 412 ; Clissold v. 
Cratchley (1909), 79 L. J. K. B. 274. 


395. Valid tender of sum due.] — The principle 
that a person who issues execution for a debt 
after payment is liable for trespass applies also 
in a case where instead of payment there has 
been an efl'ective valid tender of the amount 
due. Although a creditor has a legal right to 
demand notes or cash he waives that light if he 
expressly asks for payment by cheque. — Cubitt 
V. Gamble (1919), 35 T. L. R. 223; 63 Sol. Jo. 


(c) Issue of Process for More than Amount due. 
See, generally, Malicious Prosecution. 

396. Execution for more than Judgment — 
Liability of plaintiff for costs.]— A pltf. arresting for 
a larger sum than is legally due, though without 
malice, is liable to pay deft.’s costs under 43 Geo. 3, 
c. 46, s. 3. — Donlan V. Brett (1829), 10 B. & C. 
117 ; 5 Man. & Ry. K. B. 29 ; 109 E. K. 395 ; 
sub nom. Duulan v. Brett, 8 L. J. O. 8. K. B. 94. 


Annotations : — Apld. Ashton V. Naull (1833), 3 Moo. & .S. 
184. Reid. Forstor v. Weston (1830), 4 Moo. & P. 276 : 
Gompertz v. Denton (1832), 1 Cr. & M. 207 ; Erlo r. 
Wynne (1833). 3 Tyr. 586 ; Reynolds v. Flower (1833), 
^ ’ Roper V. Sheasby (1 833), 3 Tyr. 486 ; 

Winding r. Temperiey (1848), 11 Q. B. 987. 

397. .] — Mellin V. Pedley (1879), 08 

L. T. Jo. 134. 


398. Judgment for more than sum due — Subse- 
quently set aside.] — Defts. having issued a writ 
of summons against pltf. specially endorsed for 


£34 under Common Law Procedure Act, 1852 
(c. 76), s. 25, signed judgment, under s. 27, in 
default of appearance for the full amount ■&: 
costs, & issued a ca. sa. indorsed for that amount, 
under which pltf. was arrested & paid the sum 
demanded. Pltf. then applied at chambers to set 
aside the judgment on the ground that £16 only 
was due to defts., & the master set aside the 
judgment on payment of costs by pltf. Pltf. 
then brought an action against defts. for false 
imprisonment : — Held : as the judgment was 
regular, & as it must be taken that it was set 
aside as a favour to pltf., <te not for irregularity 
or any bad faith on defts.’ part, the action could 
not be maintained. — Smith v. Sydney (1870), 
L. R. 5 Q. B. 203 ; 39 L. J. Q. B. 144 ; 22 L. T. 
16 ; 18 W. R. 628. 

399. Part payment before judgment — Judg- 
ment for full amount.]— A. having issued a writ 
of summons against B. specially endorsed for £28, 
B., without appearing to the writ, paid £10 to A., 
on account of the debt. A. afterwards, under 
Common Law Procedure Act, 1852 (c. 76), s. 27, 
signed judgment for default of appearance, for the 
full amount of £28 & costs, and issued a ca. sa., 
endorsed for that amount, under which B. was 
arrested, & paid the sum demanded. B. having 
brought an action against A. for maliciously & 
without probable cause signing judgment & issuing 
execution : — Held : wliilst the judgment stood for 
the full amount, it estopped pltf. from denying the 
correctness of the judgment or of the execution. — 
Buffer v. Allen (1866), L. K. 2 Exch. 15 ; 4 
H. & C. 634 ; 36 L. J. Ex. 17 ; 15 L. T. 225 ; 12 
.Tur. N. 8. 930 ; 15 W. R. 281. 

Annotation Reid. Turley v. Daw (1906), 94 L. T. 216. 

400. Part payment after judgment — Effect of 
order quashing writ.] — To a plea of justification in 
trespass, under a ca. sa. issued at the suit of the 
now deft, against the now pltf., by virtue of which 
the latter was arrested A detained till payment of 
£1,267 if pltf. reply that the writ was irregularly 
issued for so much, whereas it ought only to have 
been for £300, & that the ct. afterwards, on motion, 
ordered it to be quashed, which fact was found 
for pltf. tlie ct. will intend, on pltf.’s own showing, 
that the writ was only (luashed for the excess, 

will therefore arrest the judgment. — King v. 
Harrison (1812), 15 East, 612 ; 104 E. R. 974. 

401. Writ issued for full amount — Malice 

& want of probable cause must be alleged & 
proved.] — (1) No action lies against an execution 
creditor or his attorney for issuing a fi. fa. endorsed 
to levy the whole sum recovered by a judgment 


receipt was taken, but execution was 
afterwards enforced iu a suit for 
refund of the money so paid : — Held : 
the statement contaduod in the receipt 
to the effect that the decree had been 
satisfied was sufficient to shift the 
bui'den of proof to deft, to show that 
it was an incorrect statement. — 
Davlata V. Ganesh Shastki (1880), 
1. L. R. 4 Bom. 295.— IND. 


T of judgment debtor.]— 

in 1878 a decree -holder, having re 
eeived certain grain from the judgment 
debtor in satisfaction of the decree 
failed to certify satisfaction of th< 
the ct. in accordance witt 
Civil Procedure Code, 1877, s. 258, & 
executed the decree nevertheless. Ii 
a suit for damages against the decree 
noklor :~Held ; the judgment-dcbtor’i 
remedy for the wrong suffered was nol 
takeu away by sects. 244 & 258 of the 

V. SUBBAKIL! 

(1882), I. L. R. 5 Mad. 397.— IND. 

;•! — PouoMANAND Khasna 

BI8H V. KllEPOO I'ARAMANIOK (1884) 
1. L. 11. 10 Calc, 354.— IND. 


c. .] — In execution of a 

decree passed against a judgment- 
debtor, his property was sold by 
auction. Prior to the execution -sale 
he effected a private sale to another 
person, & out of the proceeds ho paid 
off the judgment-creditor, who duly 
certified that the decree was satisfied : 
— Held : the judgment-debtor could 
apply under Civil Procedure Code, 
1882, s. 310a, to set aside the execution- 
sale. — Maoanlal Muui V. Doshi 
Mulji (1901), I. L. U. 25 Bom. 631.— 
IND. 


d. Validity of order for sale d 
sale ihereutuler.] — An order for solo & 
a sale under such order are ultra vire. 
and nullities if the decree which ii 
ordered to be executed has beer 
satisfied by payment into ct. of th« 
decretal money before the order i) 
made.— CnuNTNi v. Lai.a IUm (1893) 
I. L. R. 16 All. 5.- IND. 


e. Validity of sale to bond fide 
purchaser.] — Whore a person, a stranger 
to the proceedings, purchases property 
bond fide at an auction-sale held in 


execution of a decree, the sale to him 
caiinot be set aside on the ground that 
the decree bad already boon satisfied 
out of the ct. at the time tlio sale was 
held. — YELLAPrA v. R^mchandra 
(1896), I. L. R. 21 Bom. 463.— IND. 

I. Adjustment of decree not certi- 
fied — Whether action to set aside sale 
available.] — No separate suit would 
lie to set aside a sale held in execution 
of a decree on the ground that the decree 
had been adjusted out of ct. when, 
ill fact, no such adjustment of tho decree 
had been certified in tho manner pro- 
vided by Civil Procedure Code, s. 268. 
— Jaikaran Bharti V. Raouunatu 
Singh (1898), I. L. R, 20 All. 254.— 
IND. 

PART II. SECT. 20, SUB-SECT. 1.— 
A. (0). 

401 i. Part payment after judgment — 
Writ issued for full amount — Malice 
want of probable cause must he alleged ct* 
Ijrored.}— The declaration, after setting 
out a judgment recovered against pltf. 
in an action in which deft, was the then 



Part II.— Matters Common to all Modes of Execution. 
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knowledge of both, has been pai'tly 1 
by payments, unless malice & want Of 
probable cause be alleged in the declaration, & 
proved. 

(2) Money levied by a regular execution under 
a judgment valid on the face of it, cannot be 
recovered back in an action for money had & 
received on the ground that judgment was signed 
or execution issued fraudulently, for the whole sum 
named in the judgment when part had been already 
paid. The remedy in case of such fraud is by 
motion to the ct. in which the action was brought 
w set aside the judgment or the execution. — 
De Medina v. Guovb (1847), 10 Q. B. 172 : 
17 L. J. Q. B. 321 ; 11 Jur. 145 ; 116 E. R. 07, 
Ex. Ch. 

AfiiK^atiom :^A8 to (p Consd. Churchill v. Signers (1854), 
9^9* , Refd. Moore v. Guarduer (1^7), 16 M. & 
(1893), 69 L. T. 222. As to 
(i) Apld. Holdway r. Ray (1863), X New Rep. 273. 

. , — .] — Where it appears by 

the declaration that deft, has recovered a judg- 
ment for debt & costs, against pltf., and has issued 
a ca. sa. endorsed to satisfy the whole of such debt 
A costs, & afterwards the debt itself has been 
satisfied, as whore the judgment is recovered by 
the holder of a bill of exchange against the 
acceptor, & the drawer, for whose accommodation 
the bill had been accepted, pays to the holder the 
amount due on the bill, so as to reduce the sum 
remaining due on the judgment to a sum below 
ii20, A that afterwards deft, has delivered to the 
sheriff’s bailiff a warrant endorsed to satisfy the 
whole debt & costs, and lias procured pltf. to be 
arrested to satisfy the whole, & there is an allega- 
ti on of malice A want of probable cause, A of 
special damage, by means of the premises, in pltf. 
bemg prevented from attending to his business, 
being injured in his credit, A incurring expense 
in procuring his liberation by a judge’s order, such 
facts show a good cause of action. — C hurchill 
V. SIOGEIIS (1854), 3 E. A B. 929 ; 2 0. L. 11. 1509 ; 

220 ; 18 Jur! 

773 ; 2 W. 11. 551 ; 118 E. R. 1389. 

;-_Apld. Jeidiigs v. Florence (1857), 2 O. B. 

(1861), 10 C. B. N. S. 

oS2. Reid. The Waiter D. Wallet, [1893J P, 202. 

403. ' — Proof of special damage.] — 

111 an action for maliciously A without reasonable 
or probable cause causing pltf. to be arrested 
under a ca. sa. issued upon a judgment obtained 
by deft, against liim, A upon which deft, mali- 
ciously A without reasonable or jirobablc cause 
indorsed a dii'ection to levy the whole amount 
recovered by the judgment, whereas a portion of 
wiRt aniount had been previously satisfied — the 
declaration alleged, as damage caused by the 
arrest for the greater amount, that pltf. was, after 
lie was taken, during his detention, A before his 


pltf. 8 attorney, alleged that pltf. paid 
the same except a small sum, yet that 
deu. well knowing, but contriving, 
^ * wrongfully & 

caused the same to be Indorsed 
1 ^^ 7 ‘nnoaat of damtiges & costs, 
well knowing that only a small portion 
« ^ caused the 

shown, for it was 
deft, acted maliciously 
^ ''^thout reasonable or probable cause, 

were not dispensed 
the allegation of his knowledge 
debt was nearly paid.— 
(1862), 21 U. C. R. 

Wo? ’ ewe of several joint 

decr^ holders — Must be certified for 
0 / all .] — The ct. ought not to 
lecogmso payments made out of ot., 
unless made & oertlfled for the benefit 


discharge, able A willing A offered to pay> & always 
afterwards during his detention was willing to pay, 
A was finally discharged from imprisonment upon 
paying the smaller sum ; A that pltf., by reason 
of the premises, was necessarily put to A incurred 
divers costs A expenses in A about obtaining his 
discharge : — Held : the declaration sufficiently 
showed special damage resulting to pltf. from the 
arrest — inasmuch as to entitle him to a verdict, 
pltf. must show not merely that he was arrested 
A kept in custody for a greater amount than was 
due, however improperly endorsed, but also that, 
by reason of the arrest A detention for the larger 
sum, his imprisonment was prolonged, or the 
expense of obtaining his discharge increased. — 
Jeninos V. Florence (1857), 2 0. B. N. S. 467 ; 
26 L. J. C. P. 277 ; 30 L. T. O. S. 54 ; 3 Jur. N. S. 
774 ; 140 E. R. 500. 

Annotations :—ConsA. Gilding v. Eyre (1861), 10 C. B. N. S. 
592. Refd. Allen v. Flood, [1898] A. C. 1. 

404. .] — The declaration stated 

that defts., the one. A., acting as attorney for 
B., the other, recovered a judgment against pltf. 
for £30 7s. id., that pltf. paid A satisfied to B. the 
debt recovered by such judgment except the sum 
of 15s. 8dZ. A tliat defts. sued out a ca. sa. upon the 
judgment, A wrongfully A maliciously, A without 
any reasonable or probable cause, endorsed the 
writ with directions to levy £5 14s. 8d., A interest, 
A £1 7s. for the costs of execution ; that pltf. 
tendered A offered to pay to defts. £3 8s. , which was 
sufficient to pay A discharge all that was recover- 
able against pltf. upon the judgment A writ, 
together with the costs of the writ of execution 
A all other legal A incidental expenses ; A that 
defts. wrongfully A maliciously, A without any 
reasonable or probable cause, procured the sheriff 
to arrest pltf., A detain him until he paid £7 6s. 9d., 
whereas £3 8s. A no more was due A owing from A 
recoverable against jiltf. upon the judgment: — 
Held : the declaration disclosed a good cause of 
action, A that it was not necessary for pltf. to 
allege that he had obtained his discharge by 
order of the ct. or a judge, so as to show that the 
proceedings had terminated in his favour. — 
Gilding v. Eyre (1861 ), 10 G. B. N. S. 592 ; 

• S' S: ^ ’• ^ Jur- 1105 ; 

142 E. R. 584 ; siib nom. Gelding v. Eyre, 9 
W. R. 916. 

-’“ReM. Parton v. Hill (1864), 4 Now Rep. 103 ; 
Ba86b6 V. Matthews (1867), L. R. 2 C. P. 684 ; Woolley 
m & Woolley v. Morgan (1887), 4 

1. L. R. 211. Mentd. Turley v. Daw (1906), 94 L. T. 216. 

405. Payment after Issue of writ — Neglect 
to countermand execution — Malice & want of 
probable cause must be alleged & proved.] — An 

action on the case will not lie against a party 
suing out a writ if he neglect to countermand it 
after payment of the debt, at least unless malice 


of all the Joint decree -holders of any 
portion of tho decree in excess of that 
to which the decree-holder so paid 
is undisputedly entitled. ~ Taruok 
C nuNUKR Bhuttaoharjeev, Divendro 
(188.3), I. L. R. 9 Calc. 
831 ; 12 C. L. 11. 506, — IND. 

h* Jvdgrnent debtor 

entUled to credit .] — A judgment-debtor 
18 entitled to credit for any sum paid 
ootid fide to one of aeveral joint decreo- 
holders, & duly certified to tho ct. by 
tho latter & the other joint decree- 
holders cannot execute tho decree for 
more than their own shai'o.— Taruck 
CnUNDER Bhuttachau-tek r. Dvven- 
mio Nath Sanvai. (1883), i. L. R, 9 
Calc. 831 ; 12 O. h. R. 566.— IND. 

k . Compromise — Payment not cer- 
tified-— Subsequent execution of decree 
— Action for recovery of sum paid by 
way of compromise.] — A., a judgment- 


debtor, paid to B., the decree -holder, 
money by way of compromise, 
in full satisfaction of the decree, B. 
failed to certify this payment to the ct., 
& afterwards executed her decree for 
the full amount. In a suit by A. 
against B. for recovery of tho amount 
previously paid out of ot. in satisfaction 
of the d^ree //eid ; notwithstand- 
ing Act, XXm. of 1861, 8. 11 , the suit 
was maintainable. — Gunamani Dasi 
n (1870), 5 

ind"' 


1 . 

CUUNUER 


.] — ISHAN 
V. iNDRO 


BaNDOPABHYA V. 

Nabatn Gossamt (1883), I. L. R 9 
Calc. 788 ; 12 C. L. R. 391.— mb. 

m. Payment of claim before judg- 
rwnt — Judgment for claim <£•. cos/s. ) — 
In an action of damages pursuer 
averred that defenders had raised a 
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Sect. 20. — Wrongful and irregular execution: Sub- 
sect I, A. (c), B. <Sc C.; sub-sect. 2, A.] 


be averred. Reasonable time is a question of law. 
— SCHEIBEL V. Fairbain (1709), 1 Bos. & P. 
388 ; 126 E. R. 968. 


Annotations : — Apld. Pago v. Wiplo (1803), 3 East, 314. 
Difitd. Bates v. PUling (1826), 6 B. & C. 38. Consd. 
Bo Medina v. Grove (1846), 10 Q. B. 152 ; Phillips v. 
General Umnlbns Co. (1880), 50 L. J. Q. B. 112 ; Clissold 
V . OrateWey, [1910] 1 K. B. 374. Refd. Lewis v. Morria 
(1834), 2 Cr. & M. 712 ; Saxon v. Castle (1837), 6 Ad. 


& El. 652. 


406. ,] — No action will lie for 

not preventing but permitting & suffering pltf. 
to be arrested after payment of debt & costs 
owing to deft, upon a writ sued out before such 
payment. Malice is the gist of all actions for 
injuries of that nature. — Page v. Wiple (1803), 
3 Fast, 314 ; 102 F. R. 618. 

Annotations : — Distd. Bates r. Pilling (1826), 6 B. & C. 38. 

Consd. Be Medina v. Grove (1846), 10 Q. B. 152 ; Phillips 

V . General Omnibus Co. (1880), 50 L. J. Q. B. 112. Refd. 

Lewis V. Morris (1834), 2 Cr. & M. 712 ; Churchill t). 

Siggors fl854), 18 Jur. 773. 

407. Compromise after issue of writ — Duty of 
plaintiff to countermand execution — Malice & 
want of probable cause must be alleged & proved.] — 

In the absence of malice, no action will lie against 
a judgment creditor for not withdrawing the sheriff 
from possession after the judgment creditor has 
become bound by a composition of the debt. 
According to the statement of claim, A,, having 
recovered a judgment against B., issued a writ of 
Ji. fa. under which the sheriff entered into pos- 
session of B.’s goods. B. filed a petition of 
insolvency, & A. proved for the amount of his 
judgment against B.’s estate. Resolutions for a 
composition were passed & registered. The 
sheriff refused to withdraw from possession with- 
out A.’s instructions, which were not given 
by A. No malice was alleged as against A. : — 
Held : in the absence of malice A.’s failure to 
instruct the sheriff to retire gave B. no right of 
action against A. — Phillips v. Gpjneral Omnibus 
Co. (1880), 60 L. J. Q. B. 112. 

Malicious execution.] — See Sub-sect. 3, post. 


B. Process Wrongly Executed, 

Execution against wrong person.] — See Sect. 0, 

aide. 

Execution of writ.] — See Sect, 13, ante. 

Wrongful & irregular seizure under writ of 
fl. fa.] — See Part III., Sect. 1, sub-sect. 12, post. 


C. Setting Aside Writ. 

408. Terms will not be Imposed.] — Gillott v. 
Aston, No. 391, ante. 

Seef also. Sub-sect. 1, A. (6), (c), arde. 


Sub-sect. 2. — Irregular Execution. 

A. What Constitutes Irregular Execution. 

409. Blank Ailed up after sealing.] — Webster 
V. Vaughan (1727), 1 Bam. K. B. 19 ; 94 E. R. 13. 

410. Successive writs for portions of debt.] — 

Fisher v. Carruthers (1736), Barnes, 202 ; 94 
E R 876 

411. Whether execution after bankruptcy.] — 

Oalcrapt V. Swann (1741), Barnes, 204; 94 


E. R. 877. . ^ 

412. .] — A bkpt. obtained his certificate 

on Nov. 13. The same day a fi. fa. was executed 
on his goods. The ct. refused relief on motion. 
Hanson v. Blakey (1828), 4 Bing. 493 ; 1 Moo, 
& P. 261 ; 6 L. J. O. S. C. P. 70 ; 130 E. R. 858. 

Annotations: — Distd. Bavis v. Shaploy (1830), 1 B. & Ad. 

54. Reid. Barrow t?. I'olle (1 830), 9 L. J. O. S. K. B. 95. 

413 . .] — (5 Geo. 4, c. 16, s. 121, enacts, 

that a bkpt. shall bo discharged from all debts 
due by him when he became bkpt., & from all 
claims & demands thereby made proveable under 
the commission, in case he shall obtain his cer- 
tificate : — Held : the goods, as well as the person, 
are protected by this sect. ; & the goods of a 

certificated bkpt., acquired after the bkpey., 
being seized under a fi. fa. issued upon a judgment 
in respect of a debt due before the bkpey., the ct. 
on motion sot aside the fi. fa. — Davis v. Shapley 
(1830), 1 B. & Ad. 54 ; 8 L. J. O. S. K. B. 357 ; 

109 E. R. 707. ^ 

AnnAttnlions : — Consd. Clark v. Smith (1847), 3 C. B. 982. 

Refd. Sharpe v. B’Aliiiame (1840), 4 Jur. 989 ; Ilossi v. 

Bailey (1868), L. H. 3 Q. B. 621. 

414. .] — Turner v. Puiaian (1848), 2 

Exch. 513 ; 151 E. R. 594, 

415. .] — An order having been made in 

bki^tcy. protecting deft, from process until a 
certain day, on which day pltfs. levied under 
writs of fi. fa. issued after the order, the money 
levied was ordered to be paid to the assignees. — 
Bellhousb V. Mellor, Pboudman V. Mellor 
(1859), 4 H. & N. 110 ; 32 L. T. O. S. 317 ; sub 
nom. Baciuhouse v. Mellor, Proudhon v, 
Mellor, 28 L. .1. Ex. 141 ; 5 Jur. N. S. 175. 

Annotations : — -Folld. Williams v. Bray (I860), 29 L. J. Q. B- 

86, Mentd. Tomline v. Cadmau (1859), 6 B. N. S. 733 ; 

Isaacs V. Royal lusce. Co. (1870), L. It. 5 Exch. 296. 


debt against him for payment of £5, 
that tlicHiafter lie had sent them a 
cheque for that amount, that they had 
retained the cheque, & some days after 
receiving it had, without communica- 
ting Avith j,ursuer maliciously taken 
decree in absence against liim for £5 
& ex])eu8es ; — Held : pursuer’s aver- 
ments wore irrelevant, as tlio only 
tender wldch would have disoutitied 
rlofendcrH to take decree would have 
ho(jn a tender of money In payment 
of the debt & expenses. — Pollock 
r. Goodwin’s Tuusteeh (1898), 26 
Tl. (Ct. of Soss.) 1051 ; 35 Sc. L. R. 821 ; 
6 S. L. T. 72.— SCOT. 

PART II. SECT. 20, SUB-SECT. 1.— C. 

n. Exccation issued before judg- 
ment.] — An execution placed in the 
sheriff’s hands before judgment will 
be treated as fraudulent, & will be set 
aside at the instance of a judgment 

1’^ ' deft. — B e Vebeh v. Gollino 

N. B. Dig. 370.— 

o. Execution for damages not 
claimed nor award^.] — A writ of execu- 


tion for damages & costs was set aside, 
damages being neither claimed on tbo 
record nor awarded in the judgment. — 
Davis v. M‘Nab (1842), 6 O. S. 157.— 

CAN. 

p. When no object served by setting 
aside writ.] — ^A deft, arrested on a ca. 
sa. was discharged from custody with 
costs, ho undertaking to bring no action ; 
& in the order leave was reserved to liim 
to move the ot. to sot aside the writ 
& arrest. The ot. discharged a rule 
for this purpose ; for deft, being 
released, & precluded from an action, 
there could be no object served by 
setting aside the process. — Brown 
V . Brown (1863), 10 U. C. R. 393.— 
CAN. 

q. When sum demanded not due — 
Or payable when action commenced.}— 
When any person shall have any title 
or Interest in any real estate, goods 
or credits attached, as a .subsequent 
attachor or otherwise, he may be 
allowed to dispute the validity & effect 
of the attachment, on the ground that 
the sum demanded was not justly 
due, or that it was not payable when the 


action commenced. When T., a sub- 
sequent attacher, in ids affidavit in 
support of a motion to H(it aside process 
of prooedlng attacher, stated that pltf. 
was soourod, in part, by a mtge. & 
that security had been given for the 
whole amount : — Held : T. had shown 
a right to interfere. The ct. directed 
a jury to inquire whether pltf. had any 
& what good & Bufiftciont security. — 
Nabu V . McCartney (1857), 2 Thom. 
167.— CAN. 

r. Judgment fraudulent against credi- 
tors,] — Douglass v. Ward (1864), 11 
Gr. 39.— CAN. 

8. Execution against executors — 
Proceedings to be taken in original 
action.] — Proceedings to set aside an 
execution against exors. of an estate 
on the ground that it was improperly 
Issued should he taken In the original 
action & it cannot be set aside in an 
action brought to remove it as a cloud 
on the title by transferees of land from 
the exors. — Ruttle v. Rowe (1919), 
3 W. W. R. 1120 ; 60 D. L. R. 346 ; 
13 Sosk. L. R. 79.— CAN. 
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416. .]--Aii execution on a trader’s goods 

after a protection order has been granted on his 
petition under Bkpt. Act, 1849 (c. 106), s. 211, is 
void & the execution creditor is not entitled to the 
proceeds whatever is the result of the proceedings 
in bkpcy. — Williams v. Dray (1800), 29 L. J. 
Q. B. 86 ; 1 L. T. 613 ; 6 Jur. N. S. 532 ; 8 W. R. 
259. 

417. .] — If the property of a debtor be 

taken in execution after a deed of composition has 
been executed by the debtor, the ct. will not, 
except under special circumstances, set aside the 
execution, but will order the sheriff to withdraw. — 
Allen v. Cucksey (1867), 16 L. T. 385 ; 15 W. R. 
865. 

418. Not Irregularity in return.] — The validity 
of an execution under a fi. fa. cannot be impeached 
at nisi 'prius on the ground that the judgment 
ought to have been revived by sc. fa. or that there 
was an irregularity in the return of the writ. — 
Habberton V. Wakefield (1814), 4 Camp. 68, 
N. P. 

419. Issue after death of debtor.] — Pltf. 

obtained a verdict at the Spring Assizes. Deft, 
died on Apr. 18. The costs were taxed on the 
21st, final judgment signed on the 22nd, & a 
fi. fa. issued on the same day, tested on the first 
day of the term. The ct. refused to set aside the 
fi. fa. for the irregularity in issuing it after the 
death of deft, without a aci. fa.^ the writ being 
warranted by the judgment, which the motion 
did not impeach. — Watson v. Maskell (1834), 
4 Moo. & S. 461. 

420. .] — Where deft, died between eleven 

& twelve o’clock in the morning & a writ of fi. fa. 

PART II. SECT. 20, SUB-SECT, 2,~A, 

421 i. Variance between sum indorsed 
tft judgment.] — Sernblc : an exocutiou 
issued by a justice of the peace for more 
than the amount of the judgment is 
irregular only, & the mere arrest of 
deft, under it is not necessarily a wrong. 

— -Ryan v. James (1872), 14 N. 13. 11. 

(1 Pug.) 122.— CAN. 

t. Proceeding after return day.] — • 

Where a fi. fa. is in itself regular, tlie 
ct. will not set it aside because the 
sheriff did not take any proceedings 
imder it during its currency, but 
advertised lauds after the return day 
thereof. — M ohuison v. Rees (1851), 

1 P .R. 25.— CAN. 

a. lame from ufrong office .]' — It 
is irregular to issue execution out of the 
olhco of a deputy clerk of tlie Crown, 
in wlxlch there have been no previous 
proceedings In the cause, or in wldch 
there is no judgment entered. — 

Dalkymple V. Mullen (1852), 1 

P. R.- 327, n.— CAN. 

b. Misnomer in writ — Variance 
in copies served.] — One of several defts. 
was arrested on a capias in which he 
was misnamed, & on the copy served 
there was no direction to take bail. 

Ho was taken to the sheriff’s oflace, 

& about an hour afterwards was served 
there with another copy, on which was 
indorsed, “ take bail for £319 11s. 3d.,” 
not saying that this was the sum sworn 
to, nor was this stated on the original 
either. The next day he was served in 
gaol with a third copy, on which was 
indorsed the same direction, with ” by 
aflSdavit ” added : — Held : arrest bad 
oil both grounds. — Pego r. Campbell 
(1863), 1 P. R. 328.— CAN. 

0 . .] — Where a party by his 

own conduct & admissions has justified 
the calling him by a wrong name, 
he cannot object to the use of such name 
as a misnomer. — B rown v. S.mith 
(1856), 1 P. R. 347.— CAN. 

d. Transposition of names of 

parties .] — In a writ of fi. fa., & the 
indorsements thereon, pltfs. were styled 


was sued out against his goods between two & 
three the afternoon of the same day, the ct. set 
aside the writ as irregular. 

Wliere it is necessary to show which of two 
events first took place the ct. may enter into the 
question of the fractions of the day. — Chick v. 
Smith (1840), 8 Dowl. 337 ; svb nom. Clinch v. 
Smith, 4 Jur. 86. 

Annotations : — Be!d. Edwards & Collins v. R. (1864), 23 

L. J. Ex. 165 ; Wright v. Mills (1859), 4 H. & N. 488 ; 

Campbell v. Strangoways (1877), 3 C. P. D. 105. 

421. Variance between sum indorsed & judg- 
ment.] — In an action of debt, pltf. signed judgment 
for want of a plea, &; the incipitur was entered 
up for the whole debt claimed in the declaration, 
which was the aggregate of the sums named in the 
several counts, & exceeded the real debt. Pltf. 
sued out a fi. fa., which, in the mandatory part as 
well as the endorsement, was for the real debt only, 
& taxed costs, & which recited a judgment as for 
such lesser sum only. A summons being taken 
out to set aside the proceedings, for irregularity, 
on account of the variance between the fi. fa. & 
the entry of the incipitur, pltf., before the summons 
was heard, completed the judgment roll, with a 
remittitur of all above the real debt & costs, & an 
award of judgment for such debt & costs only. 
The execution having been set aside at chambers 
for irregularity, the judge’s order was rescinded 
on motion in banc, the complete judgment roll 
agi’eeing with the fi. fa,, & the ct., on such motion, 
not looking to the incipitur. The ct. afterwards 
refused to set aside the judgment &; subsequent 
proceedings on the ground of variance between 
the incipitur & the judgment itself. — King v. 

error made by the officer of the ct. in 
his entry in the judgment book. — 
Atuvistrono 1). Dunlap (1892), 24 
N. S. R. 334.— CAN. 

h. Execution for costs — Non' 
service of order dismissing action <&: 
notice of taxation .] — Deft, obtained an 
order dismissing the action with costs 
for non -prosecution, upon notice to 
pltf., who did not appear upon the 
motion. Deft, did not serve pltf. with 
a copy of the order, & went on & taxed 
his costs, without notico to pltf., & 
issued execution for the amount taxed : 
— Held : not grounds for setting aside 
the execution. — Cranston v. Blair 
(1893), 15 P. R. 167.— CAN. 

k. Variation between writ <St Iran' 
script — Recital in writ of wrong date for 
judgment .] — Staunton v. McLean, 21 
C. L. T. 587.— CAN. 

l. Absence of Gazette advertisement.] 
— The absence of an advertisement 
in the Gazette is a more irregularity. — 
Staunton v. McLean, 21 C. L. T. 587. 

-CAN. 

m. No return to loril.] — The fact 
that there is no retimn to the fi. fa. 
goods does not Invalidate the sole but 
Is a mere Irregularity. — Staunton v. 
McLean, 21 C. L. T. 587. — CAN. 

n. Technical irregularity.] — In exe- 
cution proceedings the cts. velll look 
at the substance of the transaction, & 
will not be disposed to set aside an 
execution upon more technical grounds, 
when they find It Is substantially right. 
— Sheo Pekahad Singh v, Saheb Lal 
(1892), I. L. R. 20 Calc. 453.— IND. 

o. Sale — Deposit of part of pur- 
chase-money.]— Tho fact that an 
auction-purchaser at a sale held in 
execution of a decree not pay the 
25 per cent, of the purchase -money 
required by Civil Procedure Code, 
s. 306, at the time of the sale is a mere 
irregularity, which will not affect the 
validity of the sale, unless it can be 
shown that substantial injury is thereby 
caused to the Judgment-Debtor. — 


defts. & vice versd, the words being 
transposed tliroughout, & the Christian 
names of deft, wore also transposed : — 
Held : the writ & indorsements were 
irregular. — Davidbonu. Grange (1870), 

5 P. R. 258.— CAN. 

e. After date fixed for return of 
writ. ] — A fi. fa. lands had been ronowod 
on Aug. 25, 1862, & nothing done under 
it till the last day of its currency 
Aug. 24, 1863. On this day a list of 
deft, ’s lauds was given by pltf. 's attorney 
to the sheriff, & the latter on the same 
day sent the usual advertisement thereof 
to the Canada Gazette & a local paper. 
On Sept. 2 following. It appeared In a 
local paper, & in the Gazette on a sub- 
sequent day : — Held : tlio ^vrit was 
spent, & the lands could not bo legally 
sold under it. — Reynolds v. Stkektek 
(1864), 3 P. R. 315.— CAN. 

f. Alias writs not in sheriff's 

hands for one year.] — -A fi. fa. lands 
issued Sept. 6, 1866, & was returned 
for <1, & no lands for the residue ; 
but nothing had been done & no lands 
advertised under it. On the same day 
a ven. ex.8cQ.fi. fa. residue was delivered 
to the sheriff, who advertised as if 
under the original writ, & sold the 
lands in question on May 2, 1868 : — 
Held : tho sale could not be supported, 
for tho original writ had expired with 
nothing done under it, & the ven. ex. & 
fi. fa. residue had not been a year in 
the sheriff’s hands before the sale ; 

6 moreover he had assumed to act 
under the original fi. fa. & ven. ex. 8c 
not the fi. fa. residue. — L ee v. Howkb 
(1870), 30 U. C. R. 292.— CAN. 

g. Description of parties — Follow- 
ing judgment roll — Error of court 
officer in judgment book.] — A writ of 
execution was set aside on the ground 
that although it purported to be issued 
in the proper action, according to the 
papers & tne judgment roll, it did not 
follow the title of the cause as entered 
by mistake by the officer of the ct. in 
his book of judgments : — Held : the 
Bolr., In issuing tho execution, correctly 
followed the judgment roll, & not the 
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Sfct. 20. — Wrongful and irregular execution: Suh~ 
sect, 2, A. B. (a) i. ii., (b) (c).] 

Bibch (1842), 3 Q. B. 425 ; 2 Gal. & Dav. 513 ; 
11 L. J. Q. B. 183 ; 114 E. R. 669. 

Annotations : — Befd. Phillips v. Birch (1842). 4 Man. & G. 

403 ; I'eirce v. Perry (1843), 4 Q. B. 635 ; Beacon v. 

Allison (1848), 6 0. B. 434. 

422. Issue before proper date.] — Birkenhead, 
ETC. Junction Ry. Co. v. Dimmack, No. 430, post. 

« 

B. Setting Aside Writ. 

{a) The Application. 
i. Who can Apply. 

423. Any party having Interest — Bankrupt exe- 
cution debtor.] — Upon an application to set aside 
the execution upon a judgment under a waiTant 
of attorney, if it appear that the party applying 
has some interest, the ct. will not look to the 
amount of it : — Held : the application might be 
made by deft, against whom a fiat in bkptcy. liad 
afterwards issued, & which was in the course of 
operation, as he had an interest to increase the 
divisible fund to bo distributed under the fiat. — 
Pinches v. Harvey (1841), 1 Q. B. 868 ; 1 Gal. 
& Dav. 236 ; 10 L. J. Q. B. 316 ; 6 Jur. 389 ; 113 
E. R. 1364. 

ii. How Made. 

424. Application not made ex parte.] — liouFE 
V. Brown, No. 287, ante. 

425. Application must be made without delay.] 

— A party must come to the ct. to set aside 
irregular proceedings within a reasonable time. 
Where, therefore, execution was levied on an 
irregular judgment in vacation, the motion to 
set it aside was not made until the fifteenth day 
of the next term ; — Held : too late. — Austin v. 
Davey (1844), 1 New Pract. Cas. 50 ; 4 L. T. O. S. 
160 ; 8 Jur. 1138. 

426. .] — When a party seeks to set aside 

proceedings on the ground that he has not been 
served with process, he should apply promptly. 

The goods of deft, were seized under a fi. fa. 
on Dec. 23. On Jan. 18, ho moved for a rule to 
set aside the proceedings on the ground that he 
had never been served with process, & knew 
nothing of the action until the day of the execu- 
tion : — Held : the application was made too late. 
— Jones v. Davis (1847), 1 Saund. & C. 290 ; 8 
L. T. O. S. 347. 

427. .] — Wliere a party seeks to set aside 

proceedings for irregularity, he must come 
promptly to the ct. Where, therefore, execution 
was levied on Nov. 7, & the affidavit of the party 
sworn on Nov. 18, & the motion to set the execu- 
tion luside made on Nov. 20 : — Held : too late. — 
Gooke V, Peace (1844), 4 L. T. O. S. 141 ; 9 .Tur. 
227. 


428. .] — Alehouse Licensing Act, 1828 

(c. 61), is repealed by Sununary Jurisdiction Act, 
1847 (c. 43), s. 27, as to the mode in which costs 
may be ordered to be paid by applt. upon confirma- 
tion of a conviction by the sessions. 

If an order of sessions bad upon the face of it is 
removed into this ct. under Quarter Sessions Act, 
1849 (c. 46), s. 18, & a writ of fi. fa. issued thereon 
& the party against whom the writ is issued is 
not guilty of laches, the ct. will, upon his applica- 
tion, set aside the proceedings in this ct. subse- 
quent to the removal & order the money levied 
to be returned, although appct. could not have 
removed the order of sessions by certiorari for the 
purpose of quashing it. — R. v. Hellier (1851), 
17 Q. B. 229 ; 4 New Sess. Cas. 725 ; 21 L. J. 
M. C. 3 ; 17 L. T. O. S. 152 ; 15 J. P. 674 ; 15 
Jur. 901 ; 117 E. R. 1267. 

Annotations: — -Mentd. R. v. Binney (1853), 22 L. J. M. C. 

127 ; R. V. Huntley (1854), 3 E. & B. 172 ; Mid. Ry. r. 

Edmonton Union (1893), 70 L. T. 355 ; R. v. London JJ., 

11895J 1 Q. B. 616. 

429. .] — Where a writ of summons is 

specially endorsed under Common Law Pro- 
cedure Act, 1852 (c. 76), s. 25, & judgment is 
signed for default of appearance, pursuant to 
sect. 27, after payments made by deft, on account, 
pltf. is not entitled to sign judgment for the sum 
endorsed upon the writ, but only for the balance 
remaining due after giving credit for the moneys 
paid. By a special endorsement under above 
statute, pltf. claimed £34 Us. Id. Deft., after 
the issuing of the writ, & before judgment paid 
£25 on account, & judgment was signed & execution 
issued for the full amount, but with a direction 
to the officer to take the balance only & costs. 
Deft, having been arrested detained under this 
writ, a judge at chambers made an order to reduce 
the amount for which the judgment was signed 
to the proper sum, & to di.schargo deft, from 
custody, in pursuance of Execution Act, 1844 
(c. 96), s. 57, the sum recovered not exceeding 
£20 exclusive of costs. The ct. refused to rescind 
the order. The arrest took place on Aug. 14, & 
the application for deft.’s discharge was not made 
until Dec. 11 : — Held : not too late. — H odges v. 
Callaghan (1857), 2 C. B. N. S. 306 ; 26 L. J. 
C. P. 171 ; 29 L. T. O. S. 79 ; 3 Jur. N. S. 369 ; 

5 W. R. 531 ; 140 E. R. 434. 

Annotations : — Mentd. WoBtr. Farlar (1858), 1 E. & E. 179 ; 

Huffor V. Allen (1866), L. R. 2 Exch. 15 ; Hughes -y. 

Justin, [1894] 1 Q. B. 667 ; Muir r. Jenks, [1913] 2 K. B. 

412. 

430. Form of application.] — Judgment by 
default on a writ of summons specially endorsed, 

6 a writ of execution issued on the seventh day 
after the last day for appearance instead of the 
eighth ; — Held : an irregularity only, & the rule 
nisi to set aside the execution should have pointed 
out that it was for irregularity. — B irkenhead, 
ETC. Junction Ry. Co. v. Dimmack (1858), 31 
L. T. O. S. 213. 


Ahmad Bakhsii r. Lalta Prasad & 
Azmat Ali (1905), 1. L. R. 28 All. 
238.— IND. 

PART II. SECT. 20, SUB-SECT. 2.— 
B. (a) i. 

p. Any person hairing interest 
— JudgmeM creditor.] — Strvkns v. 
Sheldon (1841), (1823-1900), 2 Ont. 
Dig. 2609.— CAN. 

q. .] — After the death of 

pltf. & before the order of reviver 
the Bolr. who had acted for her issued 
a writ of habere facias possessionem 
upon the judgment, without the leave 
required by rule 886 : — Held : the writ 
was irregular, & It was competent for 
the party affected by it to apply to set 


it aside without first reviving the 
action. — Chambers v. Kitchen (1894), 
16 P. R. 219.— CAN. 

r. Not subsequent execution credi- 
tor.] — An irregular execution vpill not 
be set aside at the instance of a 
subsequent execution creditor. — F arr 
V. Arderly (1845), 1 U. C. R. 337.— 
CAN. 


s. Not judgment debtors sustainini 
no damage. ]~On application for con 
firmatlon of a sale, the judgmen 
debtors applied to have the sale se 
aside ; the judge confirmed the saL 
finding that, although there wen 
lrreg:ularitie8 in the conduct of the sale 
the judgment debtors bad not su8taine< 
any damage. — Gajrajmati Teoraii 


V. Akbar Husain (1906), I. L. R. 
All. 196 ; L. R. 34 Ind. App. 37.— IND. 

t. Not mortgagees sustaining no 
actual loss.] — A vessel disabled at sea 
was repaired at a remote seaport, 
with the sanction of the owner ; & 

thereafter the party who repaired it 
arrested the vessel for the price, & 
ultimately, brought it to a judicial 
sale, at which he became the purchaser. 
All the procedure was conducted by 
him or his agent : — Held : mortgagees 
who had sustained no actual loss had 
no legal title or Interest to challenge 
the proceedings. — Elias v. Black 
(1856), 18 Bum. (Ct. of Sess.) 1226 ; 
28 Sc. Jur. 622.— SCOT. 
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Part II.— Matters Common to all Modes of Execution. 


(5) Terms Imposed, 

431 . Discretion of court — No action to be 
brought.] — Wilson v. Kingston (1816), 2 Chit. 
203 ; 1 Chit. 134, n. 

432. .] — Simmons v. Johnson (1818), 

1 Chit. 134, n. 

433. — : — .] — Deft., against whom in an 

action for damages, on a tort, a verdict has been 
taken subject to the award of an arbitrator, was 
held to be discharged from the debt by his cer- 
tificate obtained before the entering up of judg- 
ment where he had become bkpt. between the 
verdict & the making of the award, & that execu- 
tion could not be sued out on the judgment, because 
pltf. might have proved the damages recovered 
under the commission by production of the record. 
Nor can he support such execution for the costs. 
A fi, fa. issued on a judgment entered up under 
such circumstances & executed, was set aside on 
the terms of deft, undertaking to bring no action 
against the sheriff. — Beeston v. White (1819), 
7 Price, 209 ; 146 E. K. 950. 

434. Judgment set aside for irregu- 

larity.] — On setting aside a judgment & execution 
for irregularity the ct. will restrain deft, from 
bringing an action of trespass unless a strong case 
of damages be shown. — liORiMEii v. Lule (1819), 
1 Chit. 134. 

Annotation: — Gonsd. Abbott v. Greenwood (1839), 7 Dowl. 

534. 

435. .] — If a proceeding is 

irregular, the opposite party has a right to have it 
set aside ; & therefore if the term of bringing no 
action is not imposed by the ct. at the time of 
disposing of the rule for setting aside the irregular 
proceedings the successful party cannot be 
restrained from bringing an action in respect of 
the irregularity. — Abbott v. Greenwooh (1839), 
7 Dowl. 534 ; 1 Will. Woll. & H. 565. 

436. .] — Wlierc a judgment & 

execution are set aside for irregularity, the ct. 
has no power to impose the term on deft, that he 
shall bring no action. — A dlam v. Noble (1841), 
9 Dowl. 322 ; 5 Jur. 246. 

Annotation: — Mentd. Dnrrant v. Dlurton (1841), 5 J. P. 

532 

437. Where costs not asked for.] — 

(1) An arrest under a ca. sa. by a baililT, to whom 
the warrant is not addressed, in the absence of the 
officer to whom it is addressed, even though such 
officer has engaged liim to assist iiim in his'absence, 
he himself being at a considerable distance at the 
time of the arrest, is irregular, & deft, will be 
discharged out of custody. 

(2) A rule to discharge him is propeily directed 
to pltf., & not to the sheriff. 


(3) If the rule does not ask for costs, the ct. 
will not impose it as a condition, that deft, shall 
bring no action. — Rhodes v. Hull (1857), 26 
L. J. Ex. 265. 

438. .] — Deft.’s goods having been 

taken under a fi. fa. after the debt & costs had 
been paid by another party liable upon the same 
insti-ument, he applied to a judge to set aside the 
execution. The judge made the order, but imposed 
as a term that deft, should bring no action. 
Having availed himself of the order so as to get 
the sheriff to withdraw from possession : — Held : 
deft, could not afterwards move to set aside so 
much of it as restrained him from bringing an 
action. — ^WiLCOX v. Odden (1864), 15 C. B. N. S. 
837 ; 143 E. R. 1014. 

439. .] — The ct. will not interfere 

with the discretion of a judge at chambers, where 
upon a summons to set aside an execution for 
irregularity, with costs, he makes the order as 
prayed, adding as a condition, that deft, bring no 
action, even though the order has not been drawn 
up. — Bartlett v. Stinton (1866), L. R. 1 0. P. 
483 ; Har. & Ruth. 565 ; 35 L. J. C. P. 238 ; 14 
L. T. 287 ; 12 Jur. N. S. 342 ; 14 W. R. 614. 
Annotation: — Mentd. Anlaby v. Prcctorius (1888), 20 

Q. B. D. 764. 

440. .] — Ibbotson V. Whitworth 

Char. Cham. Cas. 33. 

441. Time for making application — At time of 
order setting aside.] — Simmons v. Johnson (1818), 
1 Chit. 134, n. 

442. Term that no action be brought — Sheriff 
proceeding with sale — Liability of execution 
creditor.] — B. sued out execution against A. 
After seizure, & before sale, the execution was set 
aside by rule of K. B. Div., of which the sheriff 
received notice from A. before the sale, & by the 
terms of the rule A. was to bring no action for the 
seizure. The sheriff having proceeded to a sale, 
on the ground that he had received no notice of 
the rule from B. : — Held : A. might sue B. in 
trespass for the sale. — Perkins v. Plympton 
(1831), 7 Bing. 676 ; 5 Moo. & P. 731 ; 131 E. R. 
261 ; suh nom. Parkins v. Plympton, 9 L. J. O. S. 
O. P. 223. 

(c) Effect of. 

443. Plaintiff entitled to Issue another writ.] — 

The ct. refused to discharge deft, out of custody, 
on the ground that he had before been irregularly 
taken, under colour of a pretended criminal 
charge, on a capias sued out on the same judg- 
ment. & discharged from that execution on account 
of the irregularity of the proceeding, the first 


PART II. SECT. 20, SUB-SECT. 2.— 
B. (b). 

4311. Discretion of court — No action 
to be brought.] — Assumpsit a^ainet A. & 
B., two brothers, as maker & Indorsor 
of a note. A verdict & j udgment having 
been obtained, & B.'s goods seized, he 
fJPPded for relief, stating in his affidavit 
that he had never Indorsed the note, 
& knew nothing: of the action until 
B^zyro of his goods. Upon the 
amdavits It was unoontradicted that 
he had received no notice before action 
brought, & had been served with no 
^^it or other papers In the cause, an 
attorney having appeared for both 
delts., by A.’s Instructions ; but A. 
swore positively to B.'s indorsement, 
oc that he had instructed him to have 
such appearance entered. The service 
of the writ of summons, & all subsequent 
proceedings as gainst B., wore set aside 
without costs, B. undertaking to bring 
no action for anything done under the 


ft. fa. — Wright v. Huix (1856), 2 

P. R. 26.~CAN. 

431 ii. .] — In suing out a 

writ of attachment against deft., pltf. 
had omitted to state in bis affidavit 
whether deft, was a corpii. or not. 
Deft., beiiiff therefore entitled ex 
debito justitife, to have the writ set 
aside : — Held : the ot. could not 
impose the term of bringing no action 
against pltf. as a condition of setting 
the writ aside, but costs should be 
refused unless deft, would consent to 
such term being imposed. — Wilson w. 
Smith (1893), 9Man.L. R. 318.— CAN. 

431 iii. ,] — On an applica- 

tion to set aside a writ of ca. sa., under 
which deft, was in custody, the ot., 
notwithstanding that the evidence 
abundantly proved Irregrularlties, made 
the release conditional by restraining 
deft, from bringing any action for the 
imprisonment. — Bbarnb v. Pbboharp 
(1858), 4 Nfld. L. R. 254.— NFLD. 


PART II. SECT. 20, SUB-SECT. 2.— 
B. (0). 

u. Whether issue of effective execu- 
tion effected .] — On Oct. 16, 1881, pltf. 
recovered judgment against deft., 
& on Oot. 3, 1885 ; Issued an execution 
for the amount, describing the judg- 
ment os of July 18, 1885. Finding 
his mistake, he direoted the sheriff to 
return the execution as not satisfied, 
which was done, but not until a levy 
had been made on deft.’s goods. Pltf. 
then issued a second execution, cor- 
rectly, following the judnnent, & under 
the second execution the goods were 
sold. Deft, applied to set aside the 
first & second executions Sc all pro- 
ceedings of the sherift thereunder, & 
an application was made on behalf of 
pltf. to revive & renew the first execu- 
tion : — Held : the first execution being 
irregular, & not such an exeoution as 
when returned satisfied, would be a 
bar to any future claim for the amount 
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Execution. 


Sect. 20. — Wrongful and. irregular execution: Sub- 
sect. 2, B. \c) & (d) & C.; suh-sects. 3 4, 

A. («).] 

execution being a nullity. — Mackte v. Waeren 
(1828), 5 Bing. 170 ; 2 Moo. & P, 279 ; 7 L. J. O. S. 
C. P. 59 ; 130 E. R. 1028. 

444 . ,] — It is no answer to an action of 

debt on a judgment that deft, had been taken 
under a writ of ca. sa, issued on the judgment & 
detained in custody twenty days, if it appears 
that deft, was by a judge’s order let out of Custody 
on certain terms. — M cCormick v. Melton (1834), 
1 Cr. M. & R. 525 ; 5 Tyr. 147 ; 4 L. J. Ex. 24 ; 
140 E. R. 1188 ; sub nom. McCornish v. Melton, 
3 Dowl. 215. 

Annotation: — Folld. Collins v. Beaumont (1839), 10 Ad. & 
El. 225. 

{d) Costs of. 

445. Not set off against costs of Judgment.] — If 

an execution be set aside with costs, as having been 
sued out after the allowance of a writ of error, the 
ct. will not permit the costs of the application to be 
set off against the costs of the action, but will 
compel pltf. to pay them forthwith. — Hill v. 
Terb (1805), 1 Bos. & P. N. R. 311 ; 127 E. R. 482. 

446. .] — Wliere the lessor of pltf. obtained 

a verdict in ejectment in 1834, &; taxed his costs, 
& sued out a writ of possession, which was set 
aside in 1837, for irregularity, with costs : — Held : 
not having revived the judgment by sci. fa.., he 
could not set off his costs on the judgment against 
deft.’s costs, on setting aside the writ of pos- 
session. — Doe d. Stevens v. Lord (1839), 7 Ad. 
& El. 610 ; 1 Per. & Dav. 388 ; 8 L. J. Q. B. 97 ; 
112 E. R. 600. 

C. Waiver of Irregularity. 

447. By request for time for return by sheriff.] — 

Irregularity in signing judgment & issuing execu- 
tion on a warrant of attorney was cured by 
deft, obtaining time for the sheriff to retiiin the 
writ. — Lewis v. Gompertz (1837), Will. Woll. & 
Dav. 592 ; 1 Jur. 984. 


Sub-sect. 3. — Malicious Execution. 

See, generally, Maiacious Prosecution. 

448. Attachment of goods of third party.] — 
Sanders v. Powell (1064), 1 Lev. 129 ; 83 E. R. 
332 ; sub nom. Saunders v. Powell, I Sid. 183 ; 
1 Keb. 093. 

Annotations: — Meutd. li. v. Lawley (1731), 1 Barn. K. B. 
459 ; Adamson v. .Jarvis (1827), 4 Bing. 6(i. 

449. Refusal to accept debt & costs from execu- 
tion debtor.] — l*ltf. is bound to accept from deft, in 
custody under a ca. sa. the debt & costs when 
tendered in satisfaction of his debt & to sign an 
authority to the sheriff to discharge deft, of out 


custody. An action on the case will lie against 
pltf. for having maliciously refused so to do ; & 
the refusal to sign the discharge is sufficient 
primd facie [evidence] of malice in the absence of 
circumstances to rebut the presumption. — Orozer 
V. Pilling (1825), 4 B. & 0. 26 ; 6 Dow. & Ry. 
K. B. 129 ; 3 L. J. O. S. K. B. 131 ; 107 E. R. 
969. 

Annotations : — Apld. Phillips V. General Omnibus Co. (1880), 
50 L. J. Q. B. 112. Befd. Lewis v. Morris (1834), 2 Cr. 
& M. 712 ; Saxon v. Castle (1837), 6 Ad. & Kl. 652 ; Drury 
V. Hounsfleld (1840), 11 Ad. & El. 101 ; Savory v. Chap- 
man (1840), 11 Ad. & El. 829 ; De Medina v. Grove (1846), 
10 Q. B. 152 ; Moore v. Guardner (1847), 16 M. &W. 595 ; 
Hemming v. Halo (1859), 7 C. B. N. 8. 487 ; Lee v. 
Hangar, Grant & Co., [1892] 1 Q. B. 231 ; Cubitt v. 
Gamble (1919), 35 T. L. 11. 223. 

450. Neglect to Inform sheriff of payment of 
debt.] — (1) Two concurrent writs of ca. sa. were 
issued into the counties of L. & M., by B., the 
attorney of one D., pltf. in a former action, against 
F. Both writs were returnable on Nov. 2. F. 
was arrested on Nov. 1, on the writ issued in the 
county of M., but the sheriff of that county, on 
being paid the debt & costs, discharged F. out of 
custody, without the knowledge or sanction 
of pltf. in the original action or her attorney, & 
without any authority of eitlier. After his dis- 
charge from that arrest, F. went into the county 
of L., & was again arrested on tiie following day, 
upon the ca. sa. issued into the latter county, & 
was detained in custody for about twelve days. 
A notice was sent to B.’s office on Nov. 3, that F. 
had been arrested & paid the debt & costs to the 
sheriff of M., but B. was then from home. On 
Nov. 9, B, was again applied to by tiie under 
slieriff of L. ; but ho refused to authorise F.’s 
discharge unless the debt & costs were paid into 
his hands. Some days after the amount of debt 
Sc costs liaving been obtained from the sheriff at 
M., was paid to B., Sc thereupon he gave an order 
for the discharge of F. In an action brought by 
F. against B. Sc D. for wilfully Sc maliciously 
neglecting to inform Sc give notice to the sheriff 
of L. that F. had been before arrested in the county 
of M., & the judgment satisfied: — Held: malice 
was essential to the action, & the existence of 
malice was a question for the jury. Sc they ha\dng 
negatived malice Sc found thereupon for defts., 
their finding was right. 

(2) In this case two concurrent wi’its of ca. sa. 
were issued. A pltf. has a right to issue two such 
writs, but he cannot execute both. It was held 
in Hodgkinson v. Whalley [No. 174, ante] that 
the second writ cannot be made use of, if the 
first has been acted upon. This would be a good 
ground for discharging deft, out of custody on the 
second writ, or in some cases for setting the second 
writ aside (Parke, B.). — Lewis v. Morris (1834), 
2 Cr. & M. 713 ; 4 Tyr. 907 ; 4 L. J. Ex. 264 ; ] 49 
E. R. 947. 


of the judgment, & bo protect deft, as 
well as Bcrve pltf., it could not inter- 
fere with the Issue of an effective 
execution, or justify the setting aside 
of the execution last issued, which 
answered the purpose ot both parties. — 
McDougat.l V. Griffin (1888), 19 
N. S. H. (7 K. & G.) 254 ; 7 C. L. T. 
347.— CAN. 

a. Discontinuance of suit.] — It is 
contrary to general principles & a 
senseless addition to all the vexations 
of delay In the course of proceedings 
to hold that when, for any reason 
satisfactory or not, the execution of a 
final decree in a suit fails or is set aside, 
& the proceedings as regards that 
execution are taken off the file, the 
whole suit is discontinued thereby, 
& the further proceedings for the same 


purpose are to be considered as taken 
In a new suit. — Munebh Narain Sinoh 
(Rajah) v. Kibhanund Misi (1862), 
5 W. R (P. 0.) 7 ; 1 Marsh. 692 ; 9 
Moo. Ind. App. 324. — IND. 


PART II. SECT. 20, SUB-SECT. 8. 

77 ^’ must be specifically 

alleged .] — In an action for enforcing 
a judgment in itself regular, but which 
has been satisfied, malice must be 
alleged in the declaration. — A ult v'. 

. (1855). 12 U. C. R. 385.— 

CAN. 

•] -—Held : no cause of 

^tion vvas shown, for It was not stated 
that deft, acted malioiously & without 
reasonable or probable cause. — Y oung 

21 U. C. E. 443.— 


d. .] — Vkntrisv. Brown (1872), 

22 C. P. 345.— CAN. 

e. Presumption of malice.] — Held: 
the jury might with propriety Infer 
malice from the fact of deft, having 
recovered a sum less than attached for, 
unless satisfactorily accounted for. — 
Palk V. Kenney (1853), 11 U. C. R. 
350.— CAN. 

f. ] — Deniss & Glass (1867), 

17 L. C. 11. 473.— CAN. 

g. What evidence of malice admis- 
sible.] — Held: pltf. was not entitled 
to give evidence in support of a claim 
fur damages for malioiously issuing 
the writ of ft. fa. matters on which the 
Judgment was founded in respect of 
which the ft. fa. Issued, without first 
setting aside the judgment. The 
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451. Misrepresentation to taxing master — Neces- 

sity to allege malice.] — Pltf, gave deft, a warrant 
of attorney to enter up judgment if certain costs 
should be unpaid within four days after the 
master should have taxed the same. Lefts, 
procured a taxation cx p. & by an incorrect 
representation to the master obtained from 
him an allocatur for more costs than they were 
entitled to. By order of a judge on summons 
a new taxation was directed, pending which 
deft, arrested pltf. Afteiwards the new taxation 
was had &> the costs were reduced. Pltf. declared 
in case for a wrongful arrest & deft, pleaded that 
the costs had been taxed & a sum found due for 
which he arrested : — Held : (1 ) pltf. might proi3erly 
sue in case for a malicious arrest & was not bound 
to declare for a deceitful r<;presentation to the 
master ; (2) the plea was not supported, there 

having been in ctTect no taxation when deft, 
arrested & pltf. was not bouml to reply the facts 
which rendered the first taxation invalid ; (B) judg- 
ment must be arrested because the declai'ation, 
which set out the facts of the case, alleged only 
that deft, had “ wrongfully Si injuriously ” 
delivered the writ to Hie sherilT, not adding “ mali- 
ciously.” — Saxon v. Castlk (1SB7), 0 Ad. & El. 
m2 ; 1 Ncv. P. K. B. Obi ; Will. Woll. & Lav. 
305 ; 0 L. .T. K. B. 177 ; 112 E. K. 251. 

AnnnUiiinns : — As to (3) Apia. Dc Medina r. Grove (1840), ' 

1(1 Q. 11. 152. Befd. Chm’clilll v. SigrgorH (1854), 3 E. & 11. 

929. 

452. .] — Woolley v. Morgan, Cob- 

130LD <te Woolley v. Morgan (1888), 4 T. Jj. li. 211. 

453. Issue of process against person of same 
name as debtor.] — Case is not maintainable against 
an attornc^y, who, being retained to sue for a di^bt 
a person of the same name with pltf., by mistake 
& W'ithout malice, takes all the proceedings to 
judgment & execution against pltf., or, having 
obtained judgment against the right pei-son, by 
mistaken & without malice issues execution against 
pltf. In the latter case, pltf. has a remedy in 
trespass. — D avies v. Jenkins (1843), 11 M. & W. 
745 ; 1 Dow. & L. 321 ; 12 L. .T. Ex. 38(1; 1 
L. T. O. S. 290 ; 7 Jur. 801 ; 1.52 E. R. 1005. 
Annotations : — Mentd. Hadloy r. llaxcndaln (1854), 2 W. 31. 

302 ; 'I’he Kate (1804), llrowxi. & laiBh. 218. 

454. Execution issued in bad faith — Liability 
of solicitor for costs of issue & execution.] — Where 
under an order for the jjayrnent of costs in 
Chancery, a writ of fa. has been issued & exe- 
cuted by the sheriff, the ct. refused to set aside 
tlie writs ; but, believing they had been issued in 
bad faith, ordered the solr. who had taken them 
out to pay all charges attending their issue 
& execution, & also the costs of a motion for the 
purpose . — Rc Commonwealth Land, Building, 
Estate & Auction Co., Ltd., Ex p. IIoi.lington 
(1873), 43 L. J. Ch. 99 ; 29 L. T. 502 ; 22 W. R. 
lOG. 

Issue of writ for sum larger than due.] — Sec 

Bub-sect. 1, A., ante. 


Sub-sect. 4. — ^Action for. 

A. Justification under Judgment. 

(a) Exisihig Judgment. 

455. Whether necessary for sheriff or his 
officers to justify.] — (^otes v. Michill, No. 470, 

p ost. 

456. .] — Britton v. Cole, No. 001, post. 

457. .] — (1) It is the well-known distinction 

between the cases of the party & of the sheriff or 
his officer that the former to justify his taking 
body or goods under process must show tho 
judgment in jxlcading as well as the writ, but for 
the latter it is enough to show tho writ only 
(Denman, L..T.). 

(2) Where an officer for whom the writ or 
warrant alone would have been a justilication 
joins in pleading with the jiarty for whom it would 
not & who can only defend himself on the validity 
of the judgment or proet;eding ho foregoes the 
bonelit of tlie warrant (Denman, C.J. i. — Andrews 
r. Mauris (1841), 1 Q. B. 3 ; 1 Gal. & Dav. 208 ; 
10 L. J. Q. B. 225 ; 0 Jur. 58 ; 113 E. R. 1030. 

Annotations : — As to (2) Consd. Down r. Kilry (1851), 11 
c:. B. 4 31 ; Asiii'y r. .lorioH (1881), 48 J. 1‘. fil3, (Generally, 
Reid. C^urratt r. Moilc^y (1841 ), 1 Q. B. 18 ; Jjoridou Cornu, 
r. Cox (18(>7 ), L. IL 2 11. L. 23!) ; Spoors v. l>a^^l^CI•8 (1885), 
Cab. El. 503. Mentd. Mill v. Hawkor (1875), L. It. 
10 Exch. 92; Hill r. Metropolitan Asylum Managers 
(1879), 4 Q. B. D. 433. 

458. In action by execution debtor.] — -In 

trespass against the sheriff for seizing goods in 
execution brought by the person against whom tho 
execution issued, the sheriff need not prove that 
there was a judgment. In trespass by any other 
person he must. — Lake v. Billers (1G98), 1 Ld. 
Itaym. 733 ; 91 E. R. 1389. 

Anm)tatio7is : — Apld. Martin r. Potlgor (1770). 2 Win. Bl. 
701 ; Doe d. Batten t?. MnrleHs (1817), (5 M. & S. 110. 
Reid. Savage v. Smith (1770), 2 Wm. Bl. 1102 ; White v. 
Morris (1852), 11 C. B. 1015. 

459. In action by third party.] — L ake 

V. Killers, No. 458, ante. 

460. .] — Bessey V. Windham, No. 

731, post. 

.] —White v. Morris, No. 

'j>ost. 

462. .] — If defts. justify under a fi. fa.^ 

tliey must produce & prove a copy of tho judgment. 
— Martyn V. Rodger (1770), 5 Burr. 2031 ; 2 
Wm. Bl. 701 ; 98 E. R. 384. 

A nnotations ; — Id. Doe d. Batten r. MnrlOHS (1817), 6 
M. S. 110. Reid. White v. Morris (1852), 11 C. B. 1015 ; 
llayloek r. Sparko (1853), 1 E. & B. 471. Mentd. 
Martindale v. Booth (1832), 3 B. & Ad. 498. 

463. .] — As long as a judgment exists, it 

protects tliose who seize property, under an exe- 
cution founded on it, & if the judgment & execution 
are set aside, no action lies against the sheriff 
for anytliing lie did under it, while it remained 
in existence. — Ives v. Lucas (1823), 1 C. & P. 7. 

464. By party suing out writ.] -Cotes v. 
Michill, No. 470, post. 

465. .] — Britton v. Cole, No. 601, post. 


cxetaition would have been iicrfectly 
lawful if it were not for the Courts 
(Emergency Powers) Act, & accordingly 
the case must be treated simply as an 
afitiou of trespass ab initio in which 
evidence of malice might he given hut 
not evidence of that which was no 
malice at all. — McMuiaan v. Brad- 
shaw (1916), 50 I. L. T. 205.— IR. 

h. Judicial process — Proof of 
malice — -Writ must first be set aside .] — 
Held: (1) as the execution took 

place under tJio formal sanction of 
judicial powers, & as there was no 
proof of malice on B.’s part, A. was not 
entitled to succeed in the action for 
damages, whatever right ho might 
have to set aside the writ ; (2) if tho 

J. — VOL. xxr. 


writ was improperly issued, A. could 
not succeed in an action for Jiialicious 
exeention without tlrst having the Avrit 
set aside. — Hart v. Cohen (1899), 10 

H. C. 363. — S. AF. 

PART II. SECT. 20, SUB-SECT. 4.— 
A. (a). 

455 i. Whether necessary for sheriff or 
his officers to justify.] — An execution 
under which a sheriff justilies must lie 
proved by him.— Mc'(4ii.VHAy 7\ Gib- 
bons (1853), James, 152. — CAN. 

j. What is justification .] — • 

An oxeentiou issuoil on a summary 
judgment is a justiflcatlon to the 
sheriff, or a person clothed with Ms 
authority, for any act done under it. 


without proof of tho filing of the hill 
of costs. — Pattison V. Tinqlky (1863). 
5 All. 553.-— CAN. 


TTi#'* I. 


iSUirii/ Oiu wru^i — - 

To a count in trespass for entering 
the close of tho partners, one of defts. 
pleaded tho same judgment or execution 
& alleging that the other deft, in 
pursuance of tho writ of fi. fa. entered 
on the premises to execute tho same, 
& there seized the goods of one of the 
partners. Replication setting up 
uogllgonce in tho sale ; — Held : bad, 
as negligence in tho sale cannot make 
tho entry unlawful. — ^Lane v. Taylor 
( 1866), 5 N. S. W. 8, C. K. (L.) 84, — ^AUS. 

464 ii. -- — .] — Deft, obtained a 
regular judgment, which was in force 


H H 



Execution 
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Sect. 20. — Wrong fill and irregular execution: Sub- 
sect. 4, A. {a) cfc (b), B. (a) (6).] 

466. .] — Andrews v. Marris, No. 457, 

ante. ^ 

467. .] — lIuFFER V. Allen, No. 399, ante. 

(b) Judgment Set Aside. 

468. Judgment signed against good faith.] — In 

trespass for assault & false imprisonment, deft, 
justified under a judgment & writ of ca. sa. issued 
at his suit against pltf. Replication, that the 
judgment was not a judgment signed in any 
action, but under colour of a document purporting 
to be a warrant of attorney ; that, after the 
issuing of the ca. sa., a judge ordered the judg- 
ment & writ to be set aside ; that the order was 
aft/crwards, to wit, on etc., made a rule of ct. ; 
& that the judgment & writ were so set aside on 
the ground that the warrant of attorney was never 
delivered as a complete authority to do the acts 
therein specified, but as an escrow, to take effect 
in a certain event, which never happened, & was 
to be kept by jdtf. in his own possession fill such 
event should happen ; & that deft., by an improper 
& fraudulent contrivance, obtained & kept pos- 
session of it against pltf.’s will ; that the judgment 
was signed under colour of the document, & the 
ca. sa. issued ther(*on, without pltf.’s consent : — 
Held : the replication wtis good. It was not 
necessary it should show that the judgment was 
sot aside for irregularity, inasmuch as it sufficiently 
showed tliat it was set aside as having been 
signed against good faith. It was not necessary 
to state that the judge’s order was made a rule of 
ct. before the commencement of this suit, inas- 
much as a judge at chambei*s had authority to set 
aside the judgment & writ. — Brown v. Jones 
(1840), 15 M. & W. 191 ; 15 L. J. Ex. 210 ; 153 
E. R. 817. 

B. J ustijication under Process. 

(a) Existing Process. 

469. By sheriff or his officers.] — A .sheriff 
A his officers ought not to examine the judicial 
act of the ct. but execute the writ. -Rutland’s 
(COUNTE.SS) Case (1005), 0 Co. Rep, 52 b; Moore, 
K. B. 705 ; 77 E. R. 332. 

Atmotations : - Refd. Mackallay’s Case (IGll), 9 Co. ffep. 

01 b ; HodKOS v. Marks (IHLS), (iro. Jac. 48.0 ; J}ciiy«m v. 

Evelyn (lOOi), O. llridgr. 924 ; Harland v. Cooke (11579), 

FrotM>i. K. 11. 91.') ; I'arsons r. Loyd (1772), 3 Wils. 911 ; 

OoH.s(d, r. Howard (1847), 10 0. B. 411 ; Hooper v. Lane 

(1817), 10 y. B. 546 : Hooper v. Lane (18.57), 6 H. L. 

('as. 419. Mentd. Htraia Mcrcella’s Case (1591), 9 (,'o. 

Hop. 24 a ; Nevil’s Case (1605), 7 Co. Hep. 99 a ; I'oatnati 

Case (1608), 2 State Tr. 559; Calvin’s Case (1609), 7 

Co. Hep. la; H. i’. Hampden (1637), 3 State Tr. 826 ; 


Gwinne v. Poole (1692), 2 Liit. 1560 ; H. v. Knowles (1694). 
12 Mod. Hop. 55 ; H. v. Cooke (1824), 2 B. & C. 871 ; 
Cowley V. Cowley (1900), 83 L. T. 218 ; Deiuor v. Cook 
(1903), 88 L. T. 629 ; Hbondda’s Claim, [1922] 2 A. C. 
I 339. 

470. Whether judgment must be pleaded.] 

— Officer may justify by the writ without the 
judgment but pltf. cannot. — CoTES v. Miciiill 
( 1081), 3 Lev. 20 ; 83 E. R. 555. 

A niwtaiions : — Refd. Moravia v. Slopor (1737), Wllles, 30 ; 
Andrews v. Marris (1841), 1 Q. B. 3 ; Jariiiaiii v. Hooper 
(1843), 7 Scott, N. H. 663; Gosset v. Howard (1847), 
10 Q. B. 411 ; Aspey v. Jones (1884), 48 J. P. 613. 

471. .] — Britton v. Cole, No. 00 L 

post. 

472. .] — Andrews v. Mauris, No. 

457, ante. 

473. Joinder of defence with party to 

whom writ no justification.] — Where a jud^ent is 
vacated for irregularity, pltf. is not justified, as 
he is where it is reversed for error. Where the 
officer joins in defence with one for whom the 
warrant is no justification, he forfeits the benefit 
of it. — Philips v. Biron (1722), 1 Stra. 509 ; 93 
E. R. 007 ; sub nom. Byron v. Phillips, 11 Mod. 
Rep. 378. 

A nnotations Refd. Sinltli Bouclier (1 734), Hidff. tnu]). 

H. 136 ; J>crkiii r. l^rnotnr & Green (1768), 2 Wils. 382 ; 
Parsons v. Lloyd (1772), 2 Wjm. Jil. H|5 ; Barker v. 
Braham A Norwood (1773), 3 Wils. 368 ; (!odrin^on v. 
Lloyd (1838), 8 Ad. & El. 449 ; Andrews r. Marris (1841), 
1 Q. B. 3. 

474. .]— Justification under process 

of University of Oxford held ill, & where those who 
might justify join those who hav(^ not a good 
justification it is bad as to all. — Smith v. Boucther 
(1734), 2 Stra. 993 ; Cunn. 89, 127 ; 2 Barn. K. B. 
331 ; Kel. W. 144 ; 7 Mod. Rep. 173 ; Ridg. 
temp. H. 4, 130 ; IjCc temp. Hard. 02, (19 ; 93 
E. R. 989. 

A mutations Refd. Shergold v. Holloway (1731), Sess. (!as. 
K. B. 154; Perkin r. Proetor & Green (1768), 2 Wils. 
382 ; J^u’Hons r. Lloyd (1772), 2 Wm. BJ. 815 ; I’c^rrin r. 
West (1 835). 3 Ad. & KI. 405 ; Andrews v. Marris (1841 ), 

1 y. B. 3. Mentd. Miller r. Seare (1777), 2 Win. Bl. 1141. 

475. -.]— Samuel v. Duke, No. 998, 

post. 

476. — — .] — Andrews p. Marris, No. 

457, ante. 

477. — .]— Trespass for breaking & entering 

pltf.’s dwelling-house, & seizing his goods. Plea, 
that T. recovered a judgment against 11. & there- 
upon issued a writ of fi. fa. directed to tiie sheriff, 
who made & delivered his warrant f.o deft., a 
bailiff, to be exociit/tul, by virtue of which writ 
&. warrant deft., as bailiff, seized the goods of 11. 
in pltf.’s dwelling-house. Replication, that, al- 
thougli T. recovered judgment, <fc sued out sueli 
writ, He the sheriff made & delivered to deft, sucli 


at, the time of the issuing of the writ 
it the delivery of it over to tlie bailiff. 
He took the proper steps before obtain- 
ing the writ of fi. fa. In the absence 
of notice & want of reasonable & pro- 
bable cause, no action would lie against 
liim for wliat lie had done. — D uoy r. 
Htkvkns (1885), 6 N. S. W. L. H. 100. — 
AUS. 

464 iii. — ■ — ^.] — Pltf. replied tliat 
before judgment or execution he had 
paid the debt & costs & that deft., 
with full knowledge that the debt ban 
been Hatisfled, wrongfully authoiisod 
the execution : — llcld : the replication 
was bad, as the judgment had not 
been set aside.—OHBOUNK v. Hobisun 
(1886), 7 N. .S. W. L. H. 193; 2 

K. S. W. W. N. 90.— AUS. 

k. — - — ■ Evidence of fraud on part 
of plaintiff.] — Pltf. & deft, had both 
obtained judgments against A., & 
issued executions thereon, but pltf.’s 
execution was first in the sheriff’s 
hands. The sheriff sold under both, & 


pltf. purchased under deft.’s iirotest 
at the sale on his execution, & deft, 
purchased the same property under 
the sale on his execution ; — Held : 
deft, had a right, in an action of trover 
brought against him by pltf. to show 
fraud by pltf. In obtaining his judgment 
against A. — McKay v. Ckockkk (1861 ), 

5 All. 20.— CAN. 

1- .] — Although the writ be 

irregular, yet unless it bo sot aside, 
the party at whoso suit it issued, or 
his attorney, may justify under it. — 
Kinuley V. Smith (1874), Cong. Dig. 
661.— CAN. 

PART II. SECT. 20, SUB-SECT. 4. - 

A. (b). 

m. Juddineni signed against good 
faith — -Waiver of irregularity — No costs 
allowed.] — Where deft.’s proceedings 
were irregular & pltf., after a waiver 
of the irregularity, signed judgment 

6 issued execution, the judgment & 
execution were set aside, but without 


costs. DKVKK V. WlEKY (1877), 17 

N. B. R. (1 P. & B.) 507.— CAN. 

n. — — - Issue of attachmetU — 
Rescission of judge's order.] — -Whoro 
attaclmient was issued during the 
progress of a cause, on the order of a 
judge ; — Held : the judge’s order must 
be rescinded before the attachment 
could be set aside.— McLkllan v. 
Milmore (1877), 17 N. D. H. (1 P. & B.) 
291.— CAN. 

PART II. SECT. 20, SUB-SECT. 4.— 

B. (a). 

o. Actimi of/ainst fnthlic officer — 
Position of — irArrc execution dc/ectirc.] 
— A comr. of highways, who, la the 
discharge of his duty, procures the 
conviction of a person for neglecting 
to perform statute labour, does not 
make himself a trespasser by delivering 
an execution, issued by the Justice, to a 
constable, & telling him that if deft, 
was arrested he thought he would 
pay, deft, being afterwards arrested 
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waparit as in the plea mentioned, nevertheless 
dc injuria absque residua causce. Issue thereon : — 
Held : on these pleadings, the judgment, writ, 
& warrant being admitted, there was, in the 
absence of proof to the contrary, evidence that 
deft, entered under the warrant. — H ewitt,' v, 
Mac^uire (1851), 7 Exch 80 ; 21 L. J. Ex. 30 ; 
155 E. R. 864. 

478. Valid or Invalid writs In possession 

of sheriff—Arrest on Invalid writ.] — The sheriff 
had, in his office, two writs issued at different 
times against B., one at the suit of A., which, for 
certain reasons of form, was invalid, the other, at 
the suit of L., which was a valid writ. Warrants 
were granted on both wi'its, B. was arrested on 

A. ’s writ. B. applied for his discharge, & on the 
hearing before a judge, the sheriff claimed to detain 

B. on L.’s writ. The judge ordered his discharge. 
In an action for negligence brought by L. against 
the sheriff, the direction given to the jury was, that 
there had been no arrest at L.’s suit ; that the 
judge’s order discharging B. from custody was no 
j ustification to the sheriff ; that whether the sheriff 
had acted negligently in arresting B. on A.’s 
invalid wi'it was a question of fact, & also that the 
jury must say whether the sheriff knew, or without 
negligence might have known, that A.’s writ was 
a void writ :~~Held : this direction was right. — 
Hooper v. Lane (1857), 0 H. L. Cas. 443 ; 27 
L. J. Q. B. 75 ; 30 L, T. O. S, 33 ; 3 ,Tur. N. S. 
1026 ; 6 W. K. 146 ; 10 E. K, 1368, H. L. 

Annotations : — Consd. Ockford r. I'Yeston, C'hapmau r* 

Same (1861), (} H, & N. 466. Reid. Bateman v. Freatori 

(1 861), ;{ E. & JO. .578 ; Exm Freston (1801), 3 Bo G. F. & J. 

012. Mentd. Tyiio Imi)rovcment Gomrs. r. General 

8toam Navigation (.'o. (1866), 8 B. & S. 66 ; Re Jjondon 

Celluloid Co. (1888), 31) Cb. B. 19U, 

479. By party suing out writ — Must prove 
judgment .] — (’otes v. Michill, No. 470, ante. 

480. .] — Britton v. (!ole, No. 601, 

jwst, 

481 . __ — .] — Andrew^s V. MARI 11 .S, No. 

457, ante. 

482. Where writ returnable — Return must be 
shown.] — Serjeant at mace justifies under i>recept, 
on a i)laint in replevin out of the sheriff’s ct. : — 
Held : bad for want of showing it was returned. 
Where a principal officer justifies under a return- 
able writ, he must show it was returned. — F ree- 
man V. Blewitt (1701), 1 Salk, 400 ; 1 Ld. llaym. 
632 ; 12 Mod. Rep. 391 ; Holt, K. B. 409 ; 91 
E. R. 355. 

AunoUiiions: — Consd. Howland Vcalo (1774). 1 Cowp. 

18 ; Moore v. Taylor (1813), r, Taunt. 69. Reid. Barker 

V. Braham & Norwood (1773), 3 Wils. 368 ; Imcas v. 

Nockclls (1833), 10 Bing. 1.57 ; Gossett i;. Howard (1817), 

16 L. J. Q. B. 345 ; Cobbett v. Hudson (1849), 18 L. J. 

Q. B. 233. 

483. Writ properly issued — Defendant entitled 
to discharge.] — ^Hiere a party against whom a 
judgment has been obtained is discharged there- 
from by the Irish Insolvent Act, 1840 (c. 107), 
but is subsequently arrested by his creditor on 
a writ of ca, sa. issued on such judgment — Held : 
an action for trespass would not lie against the 
creditor but that the remedy, if any, is by action 
on the case for knowingly & maliciously suing 


out the writ of ca. sa. & arresting pltf. thereon 
notwithstanding his discharge fi'om such judg- 
ment. — Youat V. Jones (1845), 6 L. T. O. S. 156 ; 
10 J. P. 92. 


{b) Void or Irregular Process. 


484. No justification if writ void.] — One was 

arrested by a capias ad respondendum^ tested in 
Trinity & returnable in Hilary term following. 
The writ was set aside as void. Trespass for false 
imprisonment lies against pltf. in that writ, & 
he cannot justify under a void or irregular writ. — 
Parsons v. Loyd (1772), 3 Wils. 341 ; 2 Wm. 
Bl. 845 ; 95 E. R. 1089. 

Annotations: — Consd. Cameron v. Llghtfoot (1778), 2 Wm. 
Bl. 1190. Distd. Wilbon V. Tumman (1843), 6 Man. & G. 
236 ; Youat v. .Tonos (1845), 10 J. P. 92. Consd. Ewart 
V. .loneH (1845), 14 M, & W. 774. Reid. Barker v. Braham 
& Norwood (1773), 3 Wils. 368; lUddell v. Pakoman 
(1835), 2 Cr. M. & H. 30; Jarmain v. Hoopor (1843). 
1 Bow. & L. 769 ; Gossot v. Howard (1847), 10 Q. B. 411 ; 

, Smith V. Koal (1882), 9 Q. B. B. 340 ; CUssold v. Cratohley 
(1910), 102 L. T. 520. 

485. .] — Action of false imprisonment lies 

against pltf.’s attorney, who sues out an illegal 
& void ca. sa. against deft., & delivers it himself 
to the officer, who by his order arrests defbs. 
thereon. — Barker v. Braham & Norwood (1773), 
3 Wils. 368 ; 2 Wm. Bl. 866 ; 95 E. R. 1104. 

A nnotatiotis : — Consd. Cameron v. Lightfoot (1778), 2 Wm. 
Bl. 1190. Distd. CaiTott v. Hmallpago (1808), 9 East, 
330. Apld. BatcfcJ r. Pilling (1826), 6 B. & C. 38. Consd. 
Co(iriugt.on v. Lloyd (1839), 8 Ad. & El. 449 ; Ewart v. 
Jones (1845), 14 M. & W. 774. Distd. Youat v. Jones 
(1815), 10 J. P. 92. Apld. Collett v. Foster (1857), 2 
H. & N. 356. Reid. Green v. Elgio (1843), 5 Q. B. 99 ; 
Huudlo V. Little (1841), 6 Q. B. 174 ; Gossot v. Howard 



Morlami & Hammorsley v. Lasliley, Same v. Lashloy 
(1794), 2 Hy. Bl. 4 41, ti. 


480 , ,] — Action of false imprisonment does 

not lie for a person arreskRl by legal process, but 
at a time wlion privileged redeimdo from attending 
the ct. 

For all arrests made without lawful authority, 
trespass & false imprisonment will lie — as if there 
be no writ or a void writ (De Grey, C.J.). — 
Cameron v. Lightfoot (1778), 2 Wm. Bl. 1190 ; 
96 E. R. 701. 

A n 7 wUition 8 Consd. Magnay v. Burt (1843), .5 Q. B. 381. 

Reid. Tarltou v. Fisher (1781), 2 Doug. K. B. 671; Re 
llelsbv (1832), 1 L. J. Boy. 5 ; Aga Kurl)oolio Mahomed 
V. K. (1843), 4 Moo. P. C. C. 239 ; Cronmiro v. Maelv’ollii 
(1893), 9 T. L. 11. 549. Mentd. Crook v. Bowling (1782), 
3 Bong. K. B. 75 ; Nixon t\ Burt (1817), 1 Moore, C. P- 
413 ; Homiell r. Lyon (1877), 1 B. & Aid. 182. 

487. .] — 'Where a writ of capias ad 

respondendum has been set aside for irregularity, 
the attorney who sued it out is liable in trespass. — 
Codbington V. Lloyd (1838), 8 Ad. & El. 449 ; 
3 Nev. & P. K. B. 442 ; 7 L. J. Q. B. 196 ; 2 Jur. 
593 ; 112 E. R. 909 ; sub nom. Coddrington v. 
Lloyd, 1 Will. WoU. & H. 358. 

Annotations: — Consd. Collett v. Foster (1857), 26 L. J. Ex. 
412. Reid. Green r. Elgio (1843), 5 Q. B. 99 ; Bundle v. 
Little (1844), 6 Q. B. 174. Mentd. Gregory v. Brunswick 
(1843), 13 L. J. C. P. 34 ; Gregory v. Brunswick (1846), 
3 C. B. 481. 


under the execution, which was 
(lefeetivo. — C b\io v. Oibebson (1851), 
2 All. 207.— CAN. 

__ — . Liability of debtor — 
Necessity for proof ,] — -Wlioro deft, as 
sherill, soBod, under a Avrlt of attach- 
ment, goods in the possession of pltf., 
to whom they had been transferred by 
the alleged absconding debt or, & the 
transfer was, in a suit by pltf. against 
the sheriff for the alleged conversion, 
attacked as fraudulent : — Held : the 
justifleation of the seizure under the 


writ Avas not complete without proof 
of an iudobtednoss fronx the all^ogod 
absconding debtor to the party ^bach- 
ing, & the production of the afndavit 
on Avhich tho attachmot issued was 
not sufficient for that purpose.— 
Mills v. McLean (1876), 10 N. b. It. 
(1 H. &a)379.— CAN. 

q. Seizure — Presumption of 

validity — rcbiUtable .] — ■ Th® 
sheriff made a seizure of deft.’s land 
under pltf.’s oxocutiou. It did not 


appear, Aipon an interpleader summons 
obtained by tho sheriff, a claim of 
exemption having boon made by deft., 
that the execution had been ri^lstered 
in tho land titles office : — //eW .• the 
seizure must bo presumed to have been 
regularly made until tho contrary 
was stiown, & if deft, desired to im- 
peach the validity of the seizure, regular 
on its face, he must produce the evidenoo 
to establish the invalidity. — •Imperial 
Elevator Co. v. Siikrb (1910). 14 
W. L. H. 32 ; 3 Sask. L. H. 197.— CAN. 

H H 2 
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Sect. 20.—Wr(m(/ful mid irregular execution: Sub- 
seci. 4, B. (b). Sects. 21 efc 22.] 

488. Writ set aside lor irregularity — Effect of 
execution debtor ruling sheriff to return writ.] — 

Trespass for breaking & entering pltf.’s house & 
seizing his goods. Idea, that deft, brought an 
action against pltf., which was referred to arbitra- 
tion by an agi'eenient afterwards made a rule of 
et. ; that the arbitrator awarded a certain sum to 
be duo to deft., & ordered pltf. to pay it on a 
certain day which he refusing to do, deft, issued 
a writ of fi. fa. & levied on pltf.’s goods. Iteplica- 
tion, that by a rule of ct. it was ordered that 
the said writ should be set aside for irregularity, 
lie joinder, by way of estoppel, that, after the 
making of that rule of ct., pltf. ruled the sheriff 
t o I'eturn tlie writ of fi. fa. : — Held : (1 ) the replica- 
tion was good, it was unnecessary to aver that 
the rule of ct. was acted on ; (2) pltf., by ruling 
the sheriff to return tlK^ writ, was not estopped 
from showing that it was not a good writ, for 
although it might be bad as against the party 
suing it out it might still be good as respected the 
sheriff ; & the filing of record did not affirm tfie 
existencMi of a void wiit ; & therefore the rejoinder 
was bad. 

It is ai'gued that a writ cannot at the same 
time be both good and bad. . . . But 1 am of 
oi)inion tJuit a writ may be at once a good writ for 
some purx)oscs, though a bad writ for others. . . . 
What then does the act of j)ltf., in ruling the sheriff 
fo i‘(iturn tlie writ amount to ? It amounts 
simply to this, that though the \\uit may be void 
for some i)uri)oses, yet pltf. may, if he desire it, 
make use of it for others. He may wish to question 
the ])ropriety of the sheriff’s charges for executing 
it ck may have ruled him to return it in order to 
ground an application to the ct. . . . It is enough 
to say that he may make some use of a void writ 
(Pakkk, B.). 

U’he filing of record is not the act of the i)arf y, 
but it is the mode in wliich the sheriff makes his 
return. Ho returns the writ into the proper 
ollict; wht're il; is Jih'd of record as a matter of 
course. The filing of record does not afUrm the 
existence of a void writ (Parke, B.). 

(:i) Judgments Act, 1838 (c. 110), does not 

authorise a jiarty to issue execution lor money 
awarded by an arbitrator. 

(4) The words in Judgments Act, 1838 (c. 110), 
s. 18, “ Moneys or costs, charges or expenses,” 
mean money decreed or ordered to be jmid, 
together with the costs, etc., to be ascertained on 
taxation by the officer of the ct. & no order to 
pay costs is requisite after taxation. — Jones v. 
Williams (1841), 8 M. & W. 349 ; 9 Dowl. 702 ; 
10 L. J. Ex. 253 ; 5 Jur. 895 ; 151 E. 11. 1073. 

Annoiaiionn : As to (4) Reid. Widgery v. Tepper, Hall v. 

Teppor (1H77), (J Cli. D. 3t)4 ; Taylor v. Hoc, 1 1894 J 1 Ch. 

413. Otrurallij, Mentd. Nash v. Swiiibarnc (1842), 3 

Man. & G. 853 ; Docs d. Harrison v. Hainpson (1847), 

4 C. 13. 745 ; Re Lilloy & Harvey (1849), 14 g. 13. 49-3. 

489. Irregularity must be pleaded.] — 

Tresi)ass for assault & false imprisonment. Plea 
of justification under a writ of ca. sa. Replication, 
that the writ was after the issuing thereof, 
before the commencment of the suit, ordered to 
b(^ set aside & was set aside by order of a judge : — 
Held: the reidication was bad for not averring 
that tin; writ was set aside for irregularity. 

For aught that appears upon the face of jdtf.’s 
ideading the writ might have been set aside on 
account of some defeat, that would make it 
tTioneouM, & defts. in that case would not be 
liable, an error in the award of execution has 


been suggested, namely, the issuing of the writ 
more than a year after the date of the judgment. 
This objection must prevail, pltf. should have 
guarded himself against it by stating that the writ 
was set aside for irregularity (Lord Denman, C.J.). 
— ^Prentice v. Harrison (1843), 4 Q. B. 852 ; 
Dav. & Mer. 50 ; 12 L. J. Q. B. 315 ; 1 L. T. O. S. 
254 ; 7 Jur. 580 ; 114 E. R. 1118. 

Annotaiiona : — Distd. Hankin v. l)e Medina (1845), 1 C. B. 

183. Gonad. Brown v. Joiich (1846), 15 M. & W. 191 ; 

CoUett V. Foster (1857), 2 H. & N. 350. Eefd. Brooks v. 

HodRkinson (1859), 33 L. T. O. S. 227 ; MeStephens v. 

Hartley (1869), 20 L. T. 225 ; ITldgeon v. Mellor (1912), 

28 T. L. it. 261. 

490. .] — A writ of execution issued on a 

judgment more than a year old without a sci. fa. 
is not absolutely void, but voidable only, & if not 
actually avoided, such writ is a justification to 
parties sued in tresi)ass for causing it to be exe- 
cuted.-— Blanchen ay V. Burt (1843), 4 Q. B 
707 ; 3 Clal. & Dav. 013 ; 12 L. J. Q. B. 291 ; 1 
L. T. O. S. 109 ; 7 Jur. 575 ; 114 E. R. 1004. 

Annotations Reid. Hrcntice r. Harrison (184 3), 4 i). B. 

852 ; Brooks v. Hodgkinsou (1859), 33 L. T. O. 8. 227. 

491. .] — To a plea in trespass quare doniuni 

fregit by A. against B., B. justifies under a writ of 
fi. fa. upon a judgment obtained by B. against A . 
A. rejilies tliat the writ was irregularly sued out 
& jirosecutcd, & that, by a judge’s order, subse- 
quently made a rule of ct., it was ordered that the 
writ, & the yiroceedings thereon, should bo set 
aside. The reification was good as sufficiently 
showing that the writ was set aside for iri'egularity . 
— Rankin v. De Medina (1845), 1 (h B. 183 ; 14 
Jj. .1. C. P. 89 ; 4 L. T. O. S. 310 ; 9 Jur. 89 ; 135 
E. R. 507. 

Annotation Reid. Williams v. JSmitii (1863), 14 C. B. N. S. 

596. 

492. Liability of judgment creditor for 

acts of attorney.] — It was proved at the trial that 
judgment having been entered up against pltf., 
on a warrant of attorney, for £00 given to deft, 
to secure the payment of a debt by instalments 
of whicli less than £20 were dm?, deft.’s attorney 
cau.sed pltf. to be arrest<‘d under a ea. sa.^ endorsed 
to levy £21 lO.s’. Deft, having btiiui informed that 
pltf. had been arrested by a i)crson who had joined 
in the warrant of attorney, wrote a letter in answ<'r 
not denying that such arrest had taken jf ace by 
her authority. Tlie MTit was afterwards set aside 
by order of a judge ; (1) the reification 

was proved ; (2) d(*ft. was liable in trespass for the 
act of her attorney in improperly causing the 
Iiltf. to be arrested. — (Jollett v. Foster (1857), 
2 H. & N. 350 ; 20 L. J. Ex. 412 ; 29 L. T. O. S. 
229 ; 5 W. R. 790 ; 157 E. R. 147. 

Annotation : — As to (2) Consd. Smith v. Keal (1882), 9 

g. B. D. 340. 

493. Attachment by order of court — Order 
reversed on appeal.] — A. having changed • her 
attorney, an order was made, in the Rolls Ot., on 
pltf., her first attorney to deliver to B., her second 
attorney, all papers, etc. Pltf. complied with the 
order, except as to some papers detained by 
counsel, & a law stationer, who claimed a lien on 
them. B. made an affidavit to the effect that the 
papers liad not been delivered up according to the 
exigency of the order, whereupon an attaclunent 
was issued against pltf. It was subsequently set 
aside; — Held: A. & B. were not liable in an 
action, they having acted under the authority of 
the ct. — Williams v. Smith (1863), 14 C. B. N. S. 
596 ; 2 New Rep. 280 ; 143 E. R. 679. 

Annotations: — Apld. Smith v. Sydney (1870), L. H. 5 Q. B. 

203. Mentd. Johnson v. Einorsou (1871), L. It. 6 Exch. 

329. 
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Sect. 21.— RESTITUTION. 

494. When ordered — Possession colourably 
obtained.] — The ct.may award restitution where pos- 
session is colourably obtained.- — Wilkinson’s Case 
(1590), Oro. Bliz. 405 ; 78 E. R. 703. 

495. Judgment reversed before sale.] — 

Corbet (Sir Miles) v. Rookwood (1597), cited 
Cro. Bliz. 597 ; 78 E. R-. 810. 

Annotations : — Refd. Meritoii v. Stevens (1741), WiUes, 271 ; 
Giles V. Grover (18.‘I2), 9 Bing. 128. 

496. .] — A venditioni exponas shall 

go for the sale of goods levied before a supersedeas. 
— Charter v. I^eeter (1598), Cro. Bliz. 597 ; 78 
B. R. 840. 

Annotations : — Apld. Hughes v. Hoes (1838), 8 L. .T. Ex. 40. 
Refd. Morlton v. Stevens (1741). Willes, 271; Giles v. 
Grover (1832), 9 Bing. 128. 

497. Judgment set aside.] — Whore the 

money recovered in a judgment appears by 
record to be paid, restitution shall be without a 
sci. fa. ; otherwise where levied only. 

Rut where judgment is set aside after execution 
for irregularity there needs no sci. fa. for restitution 
but an attachment shall be granted upon tlie rule 
for contempt if there be not a. restitution 
(Holt, C.J.). — Anon. (1705), 2 Salk. 588 ; 91 

B. R. 493. 

498. .] — Bevan V. .Tones (1850), 14 

L. T. O. S. 355. 

499. Property forcibly resumed by 

defendant in ejectment.] — When deft, in (‘jectment 
having been i)ut out of possession by the sheriff 

possession given to the lessor of pltf. afterwards 
on tlie same day forcibly resumed possession of 
th(! premis(‘s the ct. ordered a. writ of restitution 
to issue within a week deft,, paying tTio costs of 
the ai)plication for the writ.- -D oe d. l*m'HER v. 
Roe (1841), 9 Dowl. 971. 

Annotation : — Refd. Boo cl. Stratford Sliaill (1844), 8 
Jiir. ,038. 

500. Party improperly made plaintiff.] — 

Senible : where money has bcicn recovered under 
an execution fr'om a person irnfiroperly made 
pltf. in rcispect of ccjsts ordered to be paid by him 
without his knowledge, the ct. will order it to be 
repaid. — FincKER ??. Van Cruttkn, []89()J 2 Ch. 
049 ; 05 Jv. J. Ch. 823 ; 75 L. T. 1 17 ; 15 VV. R. 
53; 40 Sol. .To. 701, (?. A. 

Annotations : — Refd. Geillngcr r, Gibbs, [1897] 1 Ch. 479. 
Mentd. Yonge v. Toynbee, [1910] 1 K. B. 215. 

501. Where judgment reversed — Inquiry as to 
profits recovered — From date of judgment.) — If 

judgment be reversed on error, a writ of restitution 
shall be awarded to inquire what jiroflts the party 
hath taken colore judicii prmilcU. The inquiry 
shall be from the time the erroneous judgment 
was obtained. — Sympson v. .Tuxon (1025), Cro. 
Jac. 099 ; 79 B. R. 007. 

502. What can be recovered — Only money 
properly paid.] — When an irregular exec;ution is set 
aside & the sums levied & paid by deft, arc ordered 
to be repaid, pltf. is only bound to repay the 
money whicli has been pi'operly paid by deft. — 
Whalley V. Barnett (1833), 2 Dowl. 33. 

503. Interest.] — In .June, 1807, resps. 

recovered from api)lts. in an action of trover in 


the Supreme Ct. at Hong Kong, a large sum of 
money, as principal. Interest & costs, & execution 
was had & the money was paid. Upon appeal in 
Beb. 1809, this judgment was reversed. In .Tune, 
1809, the Supreme Ct. directed resps. to repay to 
applts. the money, but declined to direct interest 
to be paid during the time the money remained in 
resps.’ possc^ssion : — Held : (1) it is the duty of all 
cts. to take care that the act of the ct. does no 
injury to the suitor, & that by the act of the ct. 
is meant not merely the rimary ct., but the act of 
the ct. as a whole, from th^ lowest ct. to the 
highest, which finally disposes of the case ; (2 ) it 
was in the power of the ct. at Hong Kong to make 
every order, which was fairly properly conse- 
quential upon the reversal of tlie original judgment, 
& applts. were entitled to the current rate of 
interest, whilst the moni'y remained in possession 
of resps., on both tlie principal <fc interest, but not 
on the costs. — Rodger v. Comptoir D’B.sch)Mpte 
DE Paris (1871), I.. R. 3 1\ C. 4()5 ; 7 Moo. Ik C. C. 

N. S. 314 ; R) L. .T. P. C. 1 ; 24 L. T. Ill ; 19 

W. R. 449 ; 17 B. R. 120, P. C. 

Annotations Apld. Merchant Banking Co. of Lomlon v. 

Maud (1874), 43 L. .1. Ch. 8C1 ; Cox v. Hakow (189(0, 15 
App. Caw. 500. Mentd. Spartali CkniKtiintinidi (1872), 
20 VV. It. 823 ; Nitrate l’rodnccr.s S.S. (\). v. Short (1922), 
91 L. J. K. B. 871. 

504. .] — WhiTo money has been 

paid under a decree which is afterwards reversed 

it must bt^ repaid with inter(‘st. Imperial 

MEUCANTH.E (’REDIT AiSSO('N. V. (k)LEMAN (1871), 
0 Vh. App. 558 ; 40 k. J. Ch. 2(52 ; 24 1.. T. 290 ; 
19 W. R. 481 , k. C. ; on appeal, sab noni. Imperi.\i. 
Mercantile Credit Assocn. (kiquiDATORs) v. 
(Jolkman (1873), k. R. 0 11. Tj. 189, Ik k. 
AnnoUdions ; — Refd. Silkstono & Hnigli Moor Coal Co. r. 

Edey (1899), 69 L. J. (.'h. 73. Mentd. Dunne v. Eiigllsli 
(1874), li. It. 18 Eq. 521 ; Jtc CUial EoononiiHing Gas (.'o., 
G over 'a (Iuho (1875), 1 ('ll. 1). 182 ; Jhinaina & South 
J’aciflo Telegraph t!o. v. Indianibbi*!*, Gutta Percha 
Telegraph Works Co. (lK'i5), 10 Ch. App. 520, n. ; Bagnall 
r. Carlton (1 877), (5 (Jh. J). 371 ; Chesterllehl & Boythorpe 
(Colliery (jo. r. Black (1877), 26 W. It. 207 : New Sombrero 
I’bosphate (!o. v. Erlanger (1877), 5 (!h. I). 73; Emma 
Silver Mining Co. v. Grant (1879), 1 1 (Jh. 1). 918 ; Boston 
Deep Sea Fishing & Jiie Co. r. AnHoll (1888), 59 L. T. 34 5 ; 
1’m’nbull V. West Itidlng Athletic C3ub, Leeds (1 894), 
70 Ij. T. 92; (josta Itica By. v. Forwood, 11901] 1 Ch. 
746 ; Caokett r. Keswick, |I902j 2 (!h. 4 56; 4'ransvaal 
Lands (jo. v. New Belgium Transvaal Land & Developing 
Co., [1911] 2 Ch. 4 88. 

505. How application made — By rule nisi.] — 

When in ojcctmimt a writ of habere facias pos- 
scssioueiti has been executed in resiiect of the 
1 ) remises in (piestion possession has been given 
to tln^ h‘ssor of pltf. but the tenant subsequently 
comes & forcibly dispossess him the ct. will 
grant a now writ but the rule for such writ is only 
nisi in the first instance. — Dge d. kLOYD v. U(5E 
(1842), 2 Dowl. N. S. 407 ; 7 .lur. 352. 

Writ of restitution as auxiliary to writ of pos- 
session.] — See Part 111., Sect. 5, sub-sect. 3, jfosl. 


Sect. 22.— REMEDIES FOR INTERFERENCE 
WITH SHERIFF. 

See Sheriffs & Bailiffs ; Sheriffs Act, 1887 
(c. 55), s. 8 (2). 


PART II. SECT. 21. 

r. When pidument reversed — Measure 
of restihUion.) — Whore goods were 
Hold under an oxo(;ution upon a 
decree reversed on appeal for error : — • 
H eld : restitution should be of the 
amount of the sale & not of the real 
value of the goods. — Hobkbthon v. 
Miller (1904), 3 N. B. Eq. Rep. 78 ; 
25 O. L. T. 76.— CAN. 

B. Money received by public officers 
— How divisible.^ — ^ Where a debtor. 


who absconded from t)ds Province, 
before his departure gave Ills cognov-it 
for £700 to a person to whom he 
was not indebted, on wliich judgment 
was entered, execution issued, & some 
money made by the sheriff, & some jiaid 
to pltf.’s attorney, the ct., on the 
affidavits & application of several 
bond fide creditors of the absconding 
debtor, ordered the attorney to pay to 
the sheriff the money he had received, 
& the sheriff to divide all the money 
between the creditors wlio had execu- 


tions in his hands, ratably, according 
1,0 their several claims. — Bergin v. 
Pindar (1834), 3 O. S. 574.— CAN. 

t. Ejectment — For non-payment of 
rent — -When court will order restitution.] 
— Where in ejectment for non-payment 
of rent, & judgment against the casual 
ejector, the habere was executed before 
the affidavit ascertaining the rent was 
filed, the ct. awarded restitution.— 
Townshknd 15. Casual Ejector 
(1832), Ale. & N. 228.— IR. 



470 


Execution. 


Part III. — Particular Forms of Execution. 


j.—writ of fieri facias. 

Sub-sect. 1. — Wiiion Applicable. 

Sec K. S. C., Ord. 42, r. 17, Ord. 43, r. 1. 

606. In respect of what judgment or order — 
Judgment on ^default of defence — Heir liable for 
debt of ancestor.] ■ — If judgment be obtained 
against an heir by nihil dicit, execution of cor. 
or fi. fa. shall go against his body or goods, like, 
as for his own proper debt.— B arker v. Bourn 
( 1599), Cro. Eliz. (592 ; Moore, K. B. 522 ; 78 
E. li. 928. 

Armoiaiion : — Refd. Smith v. Angoll (1702), 2 Ld. Ihiym. 

7 815. 

507. — — Order for payment of sum to be ascer- 
tained — Ascertainment by master — Taxed costs.] — 

(1) If an order diretding the joint costs of certain 
Iversons named, in certain proceedings, to be 
taxed as against a soil*., & further direct the costs 
of the persons, naming all but one, when “ so 
taxed as aforesaid,” to be set otl' against the sum 
due to the solr., & the master reports that ho has 
taxed the costs of all the persons, & has set oil the 
costs of all against the sum due to the s( 3 lr., the 
balance being against the latter, & a writ of fi. fa. 
is issued in accordance with the rex^ort, under 
which the sheriff levies tlie balance under x>rotest 
of the solr., the wiit is not irregular. 

(2) The writ of fi. fa. is not irregular because the 
ord (‘I* does not mention a sum certain. 

(3) A mcirc clei'ical error in the order will not 
make any ditfertmcc when it i)lainly axix)CRi's to 
be such. 

'Phe costs of petitioners were the joint costs of 
the six ; there is no i)retence of thei’o being 
separate costs of any one of them ; th(n'(.‘ is no 
distinction of the (;ases. The costs of the six 
were to be taxed, &, the master was to ascertain 
the balance, aft(*r setting off ttui costs of the 
persons last named so taxed as afor(?.said. It 
would be an extraordinary x>roposition to main- 
tain that only the costs of five of the six were to 
be sot off. It is of great imx^ortanc(; that the 
orders of this ct. be drawn up with as much 
accuracy as possible ; they arc, however, as to 
their construction, subject to the ordinary rules 
of the English language (Lord Lanodale, M.K.). 
—Lotts v. Dutton (1845), 0 J;. T. O. 8. 3(>3 ; 
previous proceedings, 8 Beav. 493. 

508. Effect of clerical error in order.] — 

Potts v. Dutton, No. 607, arde. 

509. Not order for payment of money into 

court.] — (1 ) An order for the payment of money 
into the Bank to an account is not an order to 
l)ay money to any x^erson which can be enforced 
by writ of fi. fa. under the 0th ruh‘ of the 20th 
()ons(didated Order. 

(2) Where in the course of winding ux) an order 
has been made on a contributory for payment 

Bank to the account of the 
olricial licxuidator, it is desired tn enforce that 
order by issuing a writ of fi. fa., the course iire- 
Bcribod by the 38th order of Nov. II, 1802, must 
be followed, & an order obtained for payment of 
the sum in question to the official liquidator 
himself.— jr?c Leeds Banking Co. (1800), 1 Oh. 

tl’ w.’k. Wli! 1:: k ’ 

510. Service of order — Service on party's 


solicitor — Sufllcient.] — AV (A Solicitor), 

No. 14, ante. 

Sec, further, Part II., Sect. 1, ante. 

511. Summons for examination of judgment 
debtor issued — Writ of fi. fa. subsequently executed 
— ^Summons dismissed.] — Where, subsequently to 
the issuing of a judgment debtor summons, under 
Bkpey. Act, 1801 (c. 134), s. 76, the sheriff has 
levied, under a writ otfi. fa., goods of deft, sufficient 
to satisfy pltf.’s claim, the ct. will dismiss the 
summons, but without costs ; it will not adjourn 
the summons pending proceedings by way of 
interpleader summons. — Hall v. Drake (1804), 
13 W. R. 104. 

512. Judgment in admiralty action — Interest 
& costs on recovered damages.] — In an action in 
rem in respect of damage by collision defts. gave 
bail in the sum of £100,000 as representing the 
full value of their vessel & the limit of their 
liability according to French law. In the Admlty. 
Ct. both pltfs.’ & defts.’ vessels were held to 
blame, but the Ct. of Ax)peal held defts.’ vessel 
alone to blame & this decision was upheld by the 
House of Lords. The £100,000 being insufficient 
to satisfy i)ltfs.’ judgment, pltfs., who admitted 
that qua damages they could not recover more 
than the £100,000, threatened to arrest defts.’ 
vessel in respect of interest & costs ; &, under 
l^rotest, defts. x^rovided bail in a further sum to 
avoid arrest: — Held: (1) interest on sums due 
in resi)ect of collision damagci was awarded by 
way of damages, &, accordingly, pltfs. were not 
entitled to interest except for the x>criod between 
the judgment of the Ct. of Appeal & the judg- 
ment of the House of Lords, 309 days, in respect 
of which defts.^ wore liable for interest on the 
£100,000 at 4 per cent. ; (2) pltfs. were entitled 
to costs & interest on costs at 4 per cent. ; (3) having 
received bail in the full value of defts.’ vessel, 
pltfs. could not arrest her in rem, but could proceed 
in personam & were entitled to a declaration that 
the amounts due in respect of interest & costs 
were enforceable by seizure & sale of the vessel 
by a sheriff under a writ of fi. fa. — The .Ioannis 
Vatis (No. 2), [1922] P. 213; 91 L. .1. P. 190; 
127 1.. T. 494 ; 38 T. L. R. 500 ; 10 Asp. M. L. C. 
13. 

-.] — See Admiralty, Vol. I., pp. 224, 225, 
Nos. 1499, L500, 1510. 


Sub-sect. 2. — Issue and Dpilivery of the Writ. 
See, generally. Part IL, Sects. 2-12, ayitc. 

Issue after expiry of particular period .] — Sec 

R. S. C., Ord. 42, r. 17. 

Stay of execution.] — See R. S. C., Ord. 42, r. 17 ; 
Part II., Sect. 15, ante. 

Delivery with instructions to delay execution.]— 

See Nos. 541-643, post. 

For what sums execution may issue.] — See 
Part II., Sect. 7, ante. 

Endorsement to defendant.] — See Nos. 1230, 
1237, 1250-1252, post. 

Indorsement on writ — As to seizure of goods.] — 

See Nos. 1231, 1232, 1235, post. 

— r— As to residence of debtor.] — See Nos. 1230, 
1237, 1250-1253, post. 


PART III. SECT. 1, SUB-SECT. 2. 

<*^0 writ of execution may be entered on the roll at any time. 


-Soules v. 



Part III. — ^Particular Forms of Execution. 
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Sub-sect. 3. — Priorities op Creditors where 

Several Writs. 

See Sub-sect. 4, B. (?>), post. 


Sub-sect. 4. — Execution of the Writ. 

A. In General. 

Effect of delivery to sheriff.] — See Nos. 989-999, 
post. 

513. Execution & levying — Synonymous terms 
— Signifying seizure in execution.] — Cheston v. 
(JiBHS, No. 1202, post. 

514. Duty of sheriff — To inquire as to bona 
fldes of creditor.]— (1) A., in Mar., fraudulently, 
& for the mere purpose of protecting the goods, 
sued out a fi. fa. against B., under wliicli C., the 
then slierilf, seized. In Sept., 1)., a new sheriff, 
came into olTuie, to whom a fi. fa., sued out by 
E. against B., was delivered. 1). did not seize, 
but suffered (). to sell under the first fi. fa. & 
returned nulla hona to the second : — Held : 1). was 
liable to E. for a false return. 

(2) ^J"he sherilf must see, at his own peril, that 
the party wlio sets him in motion is acting bond 
fide ; though where he exercises all reasonable 
caution, & liimself acts fairly bond fide, he is 
entitled to apply to the ct. for an indemnity from 
one of two conflicting claimants. (Generally 
speaking, the sheriff is liable ; & it is highly just 

proper that lie sliould be so. If it were other- 
wise, a wide door would be opened for fraud, & 
the oiriccrs of the sheril'f, & the debtors against 
whoso goods process issued would be colluding 
together, for the purpose of making one process 
the means of defeating another (TjORD Tentpir- 
DEN, O..T.). 

(3) A creditor who sues out execution against 
the goods of his debtor, is bound to be both prompt 
t't honest in the steps he takes to enforce it. 
Delay always raises a suspicion that the execution 
was set on foot merely to protect the goods from 
other creditors ; & where that suspicion is con- 
firmed to the satisfaction of a jury, another 
creditor, who comes in with a subsequent execu- 
tion, is entitled to iiriority (Bayrey, .T.). — 
JjOVICk V. Crowder (1828), 8 B. & C. 132 ; 2 
Man. & By. K. B. 81 ; 0 L. O. S. K. B. 203 ; 
108 E. R. 992. 

Annolathm : — As to (1) Refd. Imray i'. Magnay (184 3), 11 

M. & W. 267. 

515. To levy — Void prior writs.] — In an 

action against the sheriff for a false return of nulla 
bona to pltf.’s writ of fi. fa. for £12.5, it appeared 
that deft, had not levied at all. There were goods 
of the execution debtor of the value of £50 upon 
which he might have levied. There were two 
writs of fi. fa. against the execution debtor for 
more than £50 lodged with the sheriff prior to 
liltf.’s writ ; but those prior writs were proved 
to be fraudulent as against creditors ; the sheriff 
had, however, no information as to this : — Held : 
(1 ) pltf. was entitled to recover the £50 ; (2) it 
was the sheriff’s duty to have levied, & pltf. might 
then have disputed the validity of the prior 
writs, & so obtained the proceeds of the levy. 

(3) If the sheriff has various writs of fi. fa. in 
his liands against the same debtor, he is bound to 
execute them all, giving priority to each in the 
order in wliich they came into his hands ; & any 
one who places one of such writs in the hands of 
the sheriff is entitled to have it executed, so far as 


it is possible in his interest & on his behalf ; & 
the sheriff commits a wrong if, instead of executing, 
he holds his hand altogether ((^ockburn, (J..I.). — 
Dennis v. Witetham (1874), E. B. 9 Q. B. 345 ; 
13 B. ,1. Q. B. 129 ; 30 B. T. 514 ; 22 W. B. .571, 


D. C. 
516. 


To regard Interests of creditor.]- 


(1) A sheriff, in executing a writ of fi. fa. should 
have regard to the interests & instructions of the 
execution creditor so far as reasonable. 

(2) Tliere is no duty imposed upon a sheriff 
to hold the goods seized under a fi. fa. for a period 
of five days before sale, as is the case with a 
county ct. bailiff. — Re Crook, 7 ?. Southampton, 
Sheriff (1894), G3 B. .T. Q. B. 750 ; 71 B. T. 230 ; 
42 W. R. 050 ; 10 T. 1.. B. 590 ; 38 Sol. .Jo. 033 ; 
1 Mans. 410 ; 10 B. 394, D. C. 

517. Duty of creditor — To act honestly & 
promptly.] — Iawick v. Crowder, No. 514, ante. 

518. Payment to sheriff — Defence to action by 
subsequent sheriff.] — Deft, pleaded that a fi. fa. 
issued out of the Exch. to levy the damages, & 
upon it he had paid the money to the sheriff who 
was discharged of his office before the return of 
the writ, but the new sheriff ridurned that he 
received such a writ so endorsed : — Held : deft, 
having once paid the money it is not reason he 
should be compelled to i)ay it again & pltf. is put 
to his remedy against the ancient sheriff, if he 
will. — Book v. Wilmot (1590), Cro. Eliz. 209 ; 
78 E. B. 405. 


Annotations :—Consd. Giles v. Grover (1832), 9 Bing. 128. 

Refd. Momitney v. AiuirowH (1.591), Cro. Eliz. 237 ; Hoo’s 

(-'aso (1600), 5 Co. Hop. 89 b ; Langdon v. Wallis (1098), 1 

Lilt. 582; Clork v. vVIthers (1704), 2 Ld. Hayiii. 1072; 

Morland v. I’ollutt (1829), 7 L. .J. O. 8. K. B. 54. 

519, Payment of part of debt — No release of 
whole debt.] — To an action of debt on a judgment, 
a iilea that a fi. fa. had issued on the judgment, 
indorsed to levy part of the sum recovered, & 
that that writ had been executed, the money 
received under it paid over to jiltf., is bad on 
general demurrer. 

You are trying to make this more indorsement 
on the fi. fa. as effective as a release under seal 
(Maule, .B). — Hutton v. Thompson (1840), 7 
L. T. O. 8. 209. 

Release of debt generally, see Contract, Vol. 
XII., p. 497. 

520. Right of sheriff to indemnity — On con- 
flicting claim.] — IvOVicK v. Crowder, No. 514, 
ante. 


521. Completion of execution — When full 
amount recovered.] — B. v. Essex, Sheriff, No. 
23, anie. 

522. Successive levies.] — Jordan v. 

Binckes, No. 24, aide. 

Renewal of writ.] — See Part II., Sect. 4, 

anie. 

523. Execution pending appointment of receiver 
— Not contempt by sheriff.] — After the institution 
of a suit seeking the dissolution of a partnership & 
appointment of a receiver, an action was brought 
against the partnership firm & a judgment re- 
covered. Before the receiver was actually ap- 
Iiointed, but after he had been nominated, a writ 
of fi. fa. was issued upon the judgment, under 
which the sheriff took iiossession of certain 
partnership property, & refused to give up pos- 
session thereof after the appointment of the 
receiver. Upon motion to commit the sheriff for 
contempt of ct. : — Held : there was no contempt. 
— Defries v. Creed (1805), 0 New Bep. 17 ; 34 


PART III, SECT. 1, SUB-SECT. 4.— A. 

Duty of sheriff to execute writ .] — Ross v. Granok (1866), 25 U. 0, H. 396. — CAR, 


Execution. 
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Sect. 1 . — Writ of fieri facias : Sub-sect. 4:, A. & B. 
{a) & (&).] 

L. J. Oh. 607 ; 12 L. T. 202 ; 11 Jur. N. S. 300 ; 
13 W. R. 032. 

Annofatioii : — Mentd. ICdwardH r. Edwarda (1870), 45 

L. J. Ch. 

B. Where Several TFrj7.s‘. 

(a) In General. 

524. General rule — All writs to be executed.] — 

Dennis v. Whetiia.m, No. 515, ante. 

525. Violation of priorities — Execution valid — 
Liability of sheriff.] — ^The first fi. fa. delivered to 
the sheriff should be first executed ; but if be 
execute the last first, the execution is good ; & 
the party must have his remedy against the sheriff. 
— SMALCOMJi V. Bitckingham (1097), Carth. 419 ; 
1 Com. 35 ; Holt, K. B. 302 ; 5 Mod. Rep. 370 ; 
12 Mod. Rep. 140 ; 1 Salk. 320; 3 Salk. 159; 88 
E. R. 1225 ; sub 7wm. Smallcomii v. Ouoss 
B ucKiNGiiAJVi, 1 Ld. Raym. 251 ; sub nom. 
Smallcoun r. liONDON, Sheriff, Comb. 428. 
Amwtations : — Consd. Payne v. Drewe (1804), 4 Eaat, 523 ; 

Giles V. Grover (1832). 9 Ping-. 128 ; Lucas v. Nockella 
(1833), 10 Biiiff. 157 ; Hunt r. Hooper (1844), 1 Dow. ifc. L. 
020. Refd. Bradley v. Wyndliani (1713), 1 Wila. 44 ; 
R. r. Giles (1820), 8 I^rice, 293 ; Palme r. Hutton (1833) 
9 Bing-. 471 ; Drewe v. Lainson (1840), 11 Ad. & El. 529’ 

526. Effect of partiality of sheriff — Between 
creditors.] — Waemoli. v. Young, No. 1075, post. 

527. Judgment obtained by fraud— Seizure 

thereunder — Evidence of grant — Retention of goods 
by debtor for long time.] — -If a creditor Ity fi. fa. 
seizes tlie goods of the debtor, suffc'rs them to 
remain long in tlie debtor’s hands, another 
creditor obtains a subscniuent judgment A: (execu- 
tion, it has been detennined oftim, that it is evi- 
dence of fraud in the first creditor, bi the: goods 
in the hands of tin* debtor remain liable (Cord 
Haudwicke, C.). — West v. Skip (1749), 1 
Sen. 239 ; 27 E. it. 100(1, L. (!. 

Annotations Imray v. Magnay (1843), 11 M. A' W. 
2C7 ; Jtc Kawbone’H Trust (1857), 3 K. .1. 47(>. Mentd. 
Smith r. Do Silva (177(5), 2 Cowp. 4(59 ; Taylor v. Fields 
(1799), 4 Vos. 390; Ax- p. Rullln (1801), (5 Ves. 119, 
Ekins V. Brown (1854), 1 Ecc, it Ad. 40U ; Bartlett v. 
Bartlett 1857), 1 De G. &; .1. 127. 

628. Second writ founded on bonS, 

fide debt — Duty & liability of sheriff.] — (1) Where 
goods seized under a writ, founded upon a judg- 
ment fraudulent again.st creditors, remain in the 
bands of the sheriff , or arc capable of being seiziul 
by him, be is compellable, under 13 Eliz., c. 5, to 
seize sell such goods undcu* a writ afterwards 
received by him, As founded on a bo7id fide d(‘bt ; 
& if be neghu’t to do so, liaving notice of the fraud, 
tS: return nulla bona to the latter writ, he is liable 
to an action for a false return. 

(2) 3’lierefore, evidence of the fraud in tlie 
previous judgment As execution is admissible in 
such acti(m, in answm* to a defence founded on 
the outstanding writ, & the conduct of the debtor 
in reference to the execution of the pri'vious judg- 
ment is admi.ssible in evidence, as a part of tlie 
fraud. — Imray v. Magnay (1843), 11 M. AV. 
2(57 ; 2 Dowl. N. S. 531 ; 12 L. J. Ex. 188 ; 7 

Mui. ^ jK. jv. oi;o. 

Annotations: — As to (1) Consd. Christoplierson Burton 


, (1848), 3 Exch. 160 ; Remmett v. Lawrence (1850), 15 

(i. B. 1004. Refd. Shattock v. Carden (1851), 6 Exch. 

725. 

529. .] — Where goods 

seized under a former writ, founded on a judgment 
fraudulent against creditors, arc capable of being 
seized by the sheriff:, he is compellable under 13 
Eliz., c. 5, to seize At sell such goods under a writ 
received by him subsequently, & founded on a 
bond fide debt ; & if after notice of such fraud he 
neglects to sell, & returns nulla bona to the latter 
writ, he is liable to an action for a false return. 
Nor does the fact that the sheriff’ has assigned the 
goods upon the prior execution to a supiiosed 
bond fide purchaser, but who is in truth a party 
to the fraud, innocently, & in ignorance of the 
fraud, excuse the sheriff from such liability. — - 
Christopherson V. Burton (1848), 3 Exch. 1(50 ; 
18 L. .1. Ex. (50 ; 12 L. T. O. S. 272 ; 13 J. P. 
219; 154 E. R. 798. 

A7iru)tfUions : —KQtd. Shat4,nck v. Carden (1851), 6 Excli. 

725 ; Re I’earce, Ex p. (To.sislRwaiie (1885), 14 Q. B. D. 

Mentd. Futcher v. Hinder (1858), 3 H. & N. 757. 

530. Entry for one cause — Justification for 
another.] — In trespass for breaking A:- entering 
jiltf.’s close. A:, taking his goods, deft, may justify 
und(‘r sufficient legal process, if he had it in fact 
at the time, altliough lie deidared tlnm tliat he 
cnt(u*ed for anotluT cause.— Orowtiier v. Rams- 
BOTTOM (1798), 7 Term Rep. (554 ; 101 E. R. 1182. 

.d/iaotuhoas -Consd. Lucas r. Nuckclls (1833), 10 Bing- 

157. Refd. Dtiane (Jluyton (1817), 1 Moure, C. P. 203 ; 

Baillio v. Kell (1838), 4 Bing. N. (!. (538 ; Jjainoul v. 

Soulliall (1839), 3 .1. 1*. 355 ; Htiopor r, Tjano (1847), 17 

L. J. Q. B. 189. Mentd. Trout r. Hmit (1853), 9 Exoh. 14. 

.] — See. Dis'CRess, Yol. XVlll., 

p. 338, Nos. 725-730. 

531. Withdrawal under first writ — Execution 
under latter writ — Notice by sheriff to first creditor.] 

— (1) A sluuiff cannot he held liable for th(i non- 
return of a writ of fi. fa. until he has been called 
upon A:- has neglected to make a return, At such 
neglect as will give a caus(* of afdion must be 
sj^ecilically alh^ged in the statement of claim. 

(2) Where the sheriff has entered At then with- 
drawn his writ in consequence of an arrangement 
having been (^orne to hcTwecn th(^ execut ion (;reditor 
At t-lie execution dt‘htor, the sheriff cannot re-erit/('r 
again without fresh instriK-tions from tlu^ (‘xecutiun 
creditor. 

(3) If a second (‘xecution creditor levii's a wiit 
at a date subseipu'nt to the lirst (‘xecution criulitor’s 
levy, At anticipates tlie lirst execution creditor in 
consequen(;e of such ari'angcment as afori^said, 
there is no duty cast upon tlie slieriff to rejioi-t the 
fact of such second writ to tlie lirst exeimtion 
creditor. — Shaw v. Kirby (1888), 52 J. J\ 182 ; 
4 T. J.. R. 314. 

Effect of seizure — Where several writs .] — See 

Sub-sect. 4, E. (j/), (i), post. 

{b) Prior a J/ of Creditors, 

632. General rule — Execution in order of 
delivery of writ.] — Smalcomb v. Buckingham, No. 
525, mite. 

— - .J ivvu wnus ui ji. ju. 

against the same deft, are delivered to a slierilf 


PART III. SECT. 1, SUB-SECT. 4.- 
B. (b). 

632 i. General rule — Execution i\ 
order of delivery of writ .] — Tho rigli 
tu tho goodn Hoizod is to be doterminei 
by the priority of the time of deliver; 
of the writ to the Hherift or haillt 
respectively, & not hy tho priority o 
Boizure.^ — Mi'Douijall v. Wadueli 
(1877). 28 C. V. 191.— CAN. 


632 ii. .] -Pltfs. placed a 

writ of execution agaiust deft, in the 


hands of tho sheriff of Ontario, on 
Dec. (5, 1884. Tiic sheriff seized deft.’s 
goods on Dec. 8. Deft, made a mtge. 
of his goods to D. ou Dtx;. 9. B. placed 
a second execution against deft, in tlio 
hands of the sheriff on Dec. 22. Gu 
Dec. 31, the mtgee., D., paid to the 
slieriff tJio whole amount of the first 
execution, $115, specially appropriating 
the payment to that execution : — 
Held : the money paid to the sheriff 
was not levied by him within Grcditoi-H’ 
Relief Act, &, tho first execution 


creditor was entitled to tho \vholo of 
it. — -Davies Bkewtnq & Maltinu t’o. 
V. Smith (1885), 10 L\ R. (527.— CAN. 

632 iii. — — ] — Executions 

against goods in the hands of a sheriff 
8ul)soquent to tho making of a chattel 
mtge. by tlie execution debtor, on the 
goods seized, attach only on tho equity 
of redemption, & are not entitled, under 
Creditors’ Relief Act, to share witli 
executions prior to tlie giving of the 
mtge. — Roaoh v. MoLac’Hean (1892), 
19 A. R. 496.— CAN. 
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Part III. — -Pabticular Forms of Execution. 


on different days, & no sale is actually made of 
deft.’s goods, the first execution must have the 
priority, even though the seizure were first made 
under the subsequent execution ; <fc if the person, 
claiming under the second execution, pay the 
sheriff the amount of the debt under the first 
execution for Jiis security, the ct. will not compel 
the sheriff to I’cfund that money on motion. 

The general principle of law is, that the person 
whose writ is first delivered to the sheriff is entitled 
to a priority (Asiihurst, .T.). — Hutchinson v. 
Johnston (1787), 1 Term Rep. 729 ; 99 E. R. 
1349. 

Annotations: — Expld. & Distd. Payno v. Urowo (1804), 4 

Kast, 523. Expld. & Apld. Jones v. Atlierton (1816), 7 

Taunt. 56. Consd. Hawle v. Payntor (1822), 1 How. & 

Ky. K. B. .307 ; Giles v. Grover (1832), 9 Bini?. 128 ; 

Lucas V. Nockolls (1833), 10 Bingr. 157. Reid. Gibbina 

V. Phillips (1828), 2 Man. & Ily. K. B. 238. 

534, .] — The duty of the sheriff, 

wluni he has several writs of execution, is clear. 
He is to execute them according to their priority ; 
which, as to writs of fi. fa,, is according to the time 
of their delivery to him. By “ executing ” is 
meant, that he is to apply the proceeds of goods 
seized in that manner. It is not material whether 
he seizes the goods under the first or the last writ : 
as soon as they are seized, they arc, in point of 
law, in his custody under all the writs which he 
then lias ; <fc when he sells them, he sells, in point 
of law, under all the writs. This is obviously so : 
for, if tJic proceeds are more than sufficient to 
satisfy the first, he must apply the suri)lus to the 
second, <fc so to the third ^ others {per (hut.). — 
DiiKWE r. Latnson (1810), 11 Ad. El. 529 ; 3 
Per. & Hav. 215 ; 9 J.. J. Q. B. 09 ; 113 E. R. 510. 

Annoiations : — Consd. Shattock v. Carden (1851), G Exeb- 
Reid. Hoenan v. Evans (1811), 3 Man. 8c G. 398. 

Mentd. Giles v. Giles (1816), 9 Q. B. 161. 

535, ,] — Where a writ of fi. fa. is 

delivered to the sheilff with directions to suspend 
the execution, in the meantime another writ is 
delivered by another creditor, tlie sheriff is bound 
to levy under the latter writ in preference to the 
foiiner although the former writ was not delivered 
with any fraudulent intent to T)rotcct the goods of 
the debtor. 

Tliere is no doubt that the sheriff as between 
liim <fc the different execution creditors is bound to 
execute that writ whicdi is fir.st delivered to liim 
to be executed, is responsible to the fir.st creditor 
who so delivered his writ, if he does not (Pakke, 
B-)- — Hunt v. lloorEii (1811), 12 M. & W. 001 ; 

1 Dow. I.. 020 ; 13 L. J. Ex. 183 ; 2 I.. T. O. S. 
425 ; 8 .Jur. 203 ; 152 E. R. 1305. 

Annotations: — Refd. Witlicrs v. Parker (1859), 4 H. & N. 

524- Mentd. .Shaw v. Kirby (1888), 4 T. L. li. 314. 

536, 1 — Dennis v. Whetham, No. 

515, ante. 

537, Exception to rule — Earlier execution 


fraudulent.] — Where a first fi. fa. is executed 
fraudulently, a second fi. fa. at the suit of another 
executed afterwards shall stand & be preferred, & 
the matter was properly loft to a jury. — Bradlev 
V. Wyndham (1713), 1 Wils. 41 ; 95 E. R. 483. 
Annotations : — Mentd. Poker v. Hasicr (1825), 10 Moore, 

G. P. 210 ; Hunt v. Hooper (1814), 1 Pow. & L. G2G. 

538. .] — Do VICK V. Orowper, No. 

514, ante. 

539. .] — Imray r. Magnay, No. 

.528, ante. 

540. .] — If the sheriff return, to a 

fi. fa. in an action by R. against W., that ho has 
seized goods of W. under a fi. fa. upon a prior 
judgment recovered by D. against W., & R. then 
brings an action for a false return, & for not 
seizing the goods under R.’s writ, the sheriff 
pleads not guilty, & other pleas in denial of the 
seizure of W.’s goods under R.’s writ, of there 
having been goods of W. which might have been 
seized under R.’s writ, the slieriff is not estopped 
from showing, under such pleas, that the good.s 
seized did not in fact belong to W. 

Where a declaration by an execution creditor 
against the sheriff com]3lains that goods of the 
execaition debtor have been seized under pltf.’s 
Ji. fa. A a false reAurn made, & deft, denies such 
seizure, deft, supports his issue by proof that, at 
tlie time of the seizure, he had in his liands a fi,. fa. 
under a prior judgment obtained by another party 
against tlie same debtor. J^’or, although the sheriff 
is, in strictness, eonsidored to seize goods under 
all the writs in his hands at the time, lie does not 
do so in the sense of such a declaration & travijrsc^, 
wliich point to a seizure available under pltf.’s 
writ. If a sheriff lias seized goods at a time when 
lie liolds two writs of fi. fa. upon judgments at th(j 
suit of two different parties, & pitf. obtaining the 
second judgment brings an action against the 
sheriff for a false ndairn : — Qu. : whether such 
pit. may, on proof that the first party’s judgment 
was fraudulent, insist that the seizure was under 
his writ only. — R emmett v. Lawrence (1850), 15 
Q. B. 1001 ; 20 L. J. Q. B. 25 ; 10 L. T. O. S. 
100 ; 14 Jur. 1007 ; 117 E. R. 738. 

Annotations : — Apld. Levy v. Halo (1859), 29 L. J. C. P. 127. 

Consd. 8tim8on v. Farnham (J.«71). L. H. 7 Q. B. 175. 

541. Instructions to delay execution of 

first writ.] — If a, fi. fa. bi; delivered to the sheriff, 
A lie is (linicted not to levy thereon till a future 
day, & in the meantime another writ is delivered, 
he is to levy on the second writ as if no otlu^r had 
been delivered to liim. — K empland v. Macauley 
( 1791), Peake, 95, N. P. ; .subsequent proceedings, 

1 Term Rep. 430. 

Annotations .-—Apprvd. & FoUd. Princrlo v. Isaac (1822), 11 

Price, 445. Refd. Poker y. Hasicr (1 825), 3 L. J. O. 8. C. P. 

199 ; Hunt v. Hooper (1844), 1 Pow. & L. 62G. Mentd. 

liuray v. Magnay (1843), 11 M. & W. 267 ; Sago r. Robin- 

sou (1818), 3 E.vch. 142. 


632 iv. — —.]—Poft. sheriff, 

after liaving levied upon goods under 
pltf.’s execution, sold tlio goods under 
two executions placed in his Ixands 
subseciuently, & paid over the proceeds 
to tlie cretiitors, at whose instance 
such subseciuont executions were 
issued '.-—Held : ho was liable to pitf. 
in damages for so doing. — Chowk v. 
BueuANA.v (1903), 3G N. H. R. l.~CAN. 

c. Between execution <&: 

attaching creditor .] — Where a party 
serves process on the debtor personally 
before attachments issue, & obtains 
judgment before the attaching creditor, 
ms execution has priority. — Bank ok 
British North America v. Jarvis 
(S iiERiPF) (1844), 1 U. C. R. 182.— CAN. 

d. .] — Where goods have 

boon attached, a creditor obtaining 
a confession of judgment from tho 
debtor without sorvlco of process, & 


execution upon it before the attachiug 
creditors, lioes not obtain priority : — 
Held : on the affidavits filed no case was 
made out for setting aside the judgment 
so obtained for fraud or collusion.— 
BTUD V. Folger (1859), 17 U. C. R. 
53G.— CAN. 

e. .] — D., a sheriff, 

between May 7 & Aug. 4, received 
several ft. fas. against the goods of deft. 
On Aug. IG ho received one upon which 
this action was founded. Between 
Aug. 4 & 18, two attachments were 
placed in his Iiands, & after tho IGth 
several more. Tho sheriff treated 
pltf.’s ft. fa. as subsequent to the 
attachments, & returned it nulla bona, 
ujion which this action was brought for 
a false rotiu’u : — Held : the writ of 
Aug. 16 having come into deft.’s hands 
while the goods of pitf. were in ensiodid 
legis, it attached prior to the attach- 


ments, & ought to have boon paid 
first. — Carroll v. Poitkr (1860), 19 
U. C. R. 34G.— CAN. 

— ; — .] — To entitle an 

execution creditor to priority over an 
attachment, lie must not only obtain 
execution before the attaching creditor, 
but this action must have boon com- 
menced by process served before the 
attachment issued. Therefore, where 
tho execution issued upon a confession 
given before the debtor absconded, 
without process served : — Held : the 
attachment must prevail. — Bank of 
Upper Canada r. Glass (1801), 21 
U. C. B. 39.— CAN. 

e- .] — The sheriff’s bailiff 

went to & entered upon the land 
of debtor, on which his family re- 
sided, & finding there no goods, 
did not leave any one in possession ; 
he said that he had no instructions 
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Execution. 


SpcL 1 . — Writ of fieri faciaa: Snh-fiect. 4, 7?. (h), 

542 . — ^ — W]i(*ro Uin attorney of a 

cn'ditfH’ (l<5livor(,*d to tlie slieritT a "WTit 
ofji.fa. ref.ui-nabh' on a day e(;i tain, with directions 
by letter, not to execute it till the return, unless 
anot}i(‘r (‘xecution should come in, in the m<ian- 
time*, afterwards sent in an alias, acconipanied 
with the same ^directions ; & the slierilf, upon 

another execution coming in, issued warrants on, 
tV executed both writs on the same day, giving 
prec<*dence to the last execution, & satisfying 
that wholly, first, out of the money levied, & then 
paid oviii* the remainder, in j^art satisfaction of 
the execution first delivered, & returned that pay- 
ment & nulla bona as to the residue :—Held : pltf. 
could not maintain an action against the sheriff 
for a false return, & a nonsuit on that ground had 
been properly directed. — Prinolk v. Isaac (1822), , 

Price, 415; 117E. 11.527. 

Annotaiion : — Consd. Hunt V. Hooper (1844), 1 Bow. & L. 

«2(i. 

543. .]— ITcnt V. Hooper, No. 535, 

(inic, 

544. — — Fraudulent collusion.] — If 

writs of execution are lodged with tlic shcritT, 
they .ar(i entith'd to ])riority over writs subse- 
quently placed in his hands, unless there has been 
fraudulent colhision to keep tlann unexecukHl.— - 
^''jIEOnALD V. COTTERELL (1853), 20 L. T. O. 8. 
212, N. P. 

545. Laches in enforcing earlier writs.] — 

liOVicK V. Crowder, No. 514, ante. 

546. Execution under later writ — -Liability of 
sheriff to earlier creditors.] — Smalcomi} v. JUm k- 
INOHAM, No. 525, ante. 

547. .] — Action against- the sheriff 

for a false return t-o a fi. fa. Pltf. delivered a writ 
of execution to the sheiifT undei' which his olticer 
hwied llie debt. Then the sheriff discovered a 
former execution in the olTice returned nulla 
hona, : — Held : the sheriff having once sold under 
X)ltf.’s execution was answerable t-o him for the 
debt-.— Rybot V. Peckiiam (1778), 1 Term Rep. 
731, n. ; 99 E. R. 1347. 

Annotaiions : — -Expld. & Distd. Hutchinson v, Johnston 

(1787), 1 Term Rep. 72‘J. Refd, OUch v. Grover (1832), 

S) Ring. 128 ; Lucas v. Nockells (1833), 10 Bing. ir»7 ; 

Graham Witlierl)y (1845), 7 Q. B. 4‘Jl. 

548. If creditor net guilty of laches.] 

— Allowing that tlie award of a wi’it of sequestra- 
tion out of (diancery, wliich is the process of that 
et. to compel appearance & the performance of 
decr(*es, has the same obligatory efiect to bind the 
goods as a writ of fi.fa. at common law ; yet if the 
party at whose prayer such sequestration is issued 
take no measure to compel the execution of it in 
due time, A:- the sequestrat-ors do not in fact possess 
themselves of tlie goods, it is no excuse to a sherifl', 
to wliom at a distance of 18 months a writ of fi. fa. 
is directed against the goods of the paHy deft, 
in the suit in Chancery, for not executing such 
writ, & selling the goods ; pltf. in the sequestration 
having at all events lost his priority by such laches ; 
A, therefore, the sherilT, who liad seized under tlie 
fi. fa., having on notice of such supposed obstacle 
returned nulla hona, was holden liable to pltf. in 


an action for a false return. Though a writ of 
fi. fa. bind the goods as again.st deft., yet the 
property is not devested out of him till execution 
executed ; &, therefore, an execution & sale under 
a subsequent wTit delivered to the sherifl will bind 
the goods ; but pltf. in the first execution has his 
remedy against the sbeiilT, if the non-cxccution 
of the writ did not proceed from bis own ladies. 

The sense in which, <fc extent to which, goods 
arc in either case said to be bound is, that it binds 
the property as against the party himself & all 
claiming by assignment from, or representation 
through or under him ; but it does ndt so vest the 
property in the goods absolutely as to defeat the 
effect of a sale thereof made by the sheriff under 
an execution (Lord Ellenborough, C..1.). 
Payne v. Dbewe (1804), 4 East, 523 ; 102 E. R. 
931 ; sub noni. Paine v. Drew, 1 Smith, K. B. 
170. 


AnnotaiUms :-~ConaA. Giles r. Grover (t 832 ), 9 128; 

Refd. Doker v. Hasler (182.5), 3 L. .J. O. b. t. L. 10.) , 
Lucas V. Nockells (1833), 10 Bing. 157 ; 8anniel ^ Buko 
(1838), 0 Bowl. 537. Mentd. Russell v. East Anglian Ry. 
nH50). 3 Mae. & G. 104. 


549. .] — Sheriff seized on fi. fa. 

goods of considerable value, but returned that he 
had seized only to the value of 30s. before the 
delivery of the writ. Others had been delivered 
against the same debtor, & returned that he had 
seized & satisllerl them : — Held : the sheriff was 
justified in airpropriating the goods seized in dis- 
charge of his liabilities under the foTtner writs. — - 
Ashby v. Cibbs (1843), 1 Ij. T. O. S. 255. 

550 . — — .] — Hunt v. Hoorer, No. 535, 

ante. 


551. Priority of Crown.] — Butler v. Butler, 
No. 251, ante. 

552. Who determines priority — Writs delivered 
in a bundle — At suit of several creditors.] —There 
being one attorney employed by six several pltfs., 
in various actions against one deft., in eacli of 
which judgment was obtained, & a writ of execu- 
tion issued, tlie whole of the writs wei‘e delivered 
to the sheriff for execution at one time, & in one 
bundle. The ct. refused, upon application by the 
sheriff’, to ctrmyjel pltfs., or their attorney, to direct 
in what priority tlie writs should be exetnrtod. 

Sernhle : a return to the effect that ho had 
received the writs at the same time, & had levied 
under all, would be a good return. — Ashworth v. 
Uxbridge (Earl) (1842), 2 Dowl. N. S. 377 ; 12 
1.. J . Q. B. 39 ; 7 .lur. 237. 

553. Effect of change of sheriff —During Issue 
of several writs.]— Lovick v. Crowder, No. 514, 
ante. 

554. Full execution of earlier writs.] 

— In the year 1837 two writs of fi. fa., one at the 
suit of S. for £1,034, the other at the suit of C. for 
£530, were issued against the West Cork Mining 
Co., & lodged with the sheriff of Surrey, who seized 
goods of the co. to a large amount. Proceedings 
in Chancery were then instituted by the co., & 
injunctions granted to restrain the sheriff from 
selling the goods, but he nevertheless sold them ifc 
they realised £1 ,370, which he paid into his banker’s 
hands to the account of the sheriff. On June 0, 
1839, the proceedings in Chancery being still 


lieyond tlio warrant to seize the land ; 
lie told debtor’s wife at the time that 
the land would bo sold, but hti did no 
other act of seizure : — Held ; there was 
no seizure, & writs of Ji. fa. lands 
Viaood in the sherill’s hands subsequent 
t-o the writ of attachment, wore entitled 

lU P. R. 12 7. —CAN. 

Interveriing creditors,] 


— Whore lands were sold under the 
judgment in a mtge. action, & there 
was a surplus after paying the claim 
of pltf., the first intgee., suffloleiit to 
pay in full the amounts of three execu- 
tions against deft., the reflrfstered 
owner, & the amount of a second mtge., 
registered after the three executions 
were lodged, but not suffleient to pay 
in full as well the amounts of several 
executions lodged after the second 


mtge. : — Held : the three intervening 
execution creditors were entitled to 
be paid in full, instead of pari passu 
with the subsequent execution creditors. 
— Edmonton Mortoage Co. v. Grohs 
(1911), 18 W. L. R. 385 ; 3 Alta. L. R. 
600.— CAN. 

k. Execution under later urit,] — 
A subsequent execution creditor has 
not an 7 equity to compel the Gfst 
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Part III. — Particular Forms of Execution. 


pending, issued a fi. fa, against the co., 

directed ti) deft., the sherill for that year, gave 
him notice of the former levy. On Aug. 8, the 
proceedings in Chancery terminated ; tlie result of 
which was, that the debt of S. & K. were reduced 
to £54 r>, which reduced amount was paid over to 
them by the shorilT, & the residue £825, paid over 
to the co., & the sheriil returned nulla hona to 
pltf.’s execution. The same person acted as under 
slierid in the years 1837, 1838 & 1839. In an 
action for a false return ; — Held : (1) the present 
deft, was not liable, inasmuch as the former writ 
was wholly executed by the seizure & sale of the 
goods by the sheriff in 1837, & therefore ought 
not to be transferred to the present deft, under 
Fines Act, 1833, c. 99, s. 7, as writs “ not wholly 
executed,” & he was not rendered liable by having 
employed the same under sheriff ; (2) the balance 
of the proceeds of the goods after satisfying the 
two fonner executions, constituted a debt from 
the sheriff who levied in 1837 to the co., & as 
such could not be taken in execution under 
.Judgments Act, 1838 (c. 110), s. 12. — IlAitiiisoN 
V. Paynteu (1810), G M. & W. 387 ; 8 Dowl. 349 ; 
9 I.. .1. Fx. 109 ; 4 .Tur. 488 ; 151 F. R. 402. 
Annotation : — As to (2) Refd. Hawkins r. Gathcrcolo (1855), 

0 De G. M. & G. 1. 

555. Consent order as to execution — Consent 
given by agent of creditor — Estoppel.] — P. having 
recovered judgment against F., the sheriff, on 
Apr. 15, seized F.’s goods in Hampshire under a 
fi. fa. in that action, &, left a man in possession. 
On the same day F. executed a bill of sale to W., 
ct a writ of fi. fa. in an action by W. against F. 
was lodg(Hl with the sheriff for execution. On 
May 1, F. was taken in Middlesex under a writ 
of m. sa. issued on P.’s judgment, & thereupon 
P.’s attorney at Southampton, immediately wrote 
to request the sheriff to withdraw from possession 
under the fi. fa. The officer received the letter, 
but his man continued in possession of the goods 
<fe did not in fact withdraw. The officer, however, 
told W. that he would hold for him under the 
writ. A summons was taken out to set aside the 
ca. sa. for irregiilaritj'^, when F. was discharged 
out of custody, & an order was made by consent, 
” that on payment of the judgment d(d)t on a 
certain day no ca. sa. should be issued, but in tlie 
meantime pltf. should be at liberty to proceed on 
tlie fi. fa. already issued, & under which the sheriff 
of Hants is now in possession.” The consent to 
the order was given by the I^ondon agent of W., 
who was the attorney for F. in the action against 
him by Ih W. knew nothing of the terms of the 
order at the time it was made, &, when he heard 
of it, took no steps to set it o.siile ; — Held : W. 
was bound by the consent of his liondon agent to 
Hie order, & thereby precluded from contesting 
that the sheriff was in possession under P.’s writ. — 


Withers v . Parker (1860), 5 IT. & N. 725 ; 29 
Ti. .1. Fx. 320 ; 2 Ti. T. 002 ; 0 .Iiir. N. 8. 1033 ; 
8 W. R. .5.50 ; 157 F. R. 1370, Ex. (Ih. 

Annotation : — Consd. A’r Noweri, CarmtheriS v. Newen, 
1 (.^h, 812. 

C. Bit Whom Execuled. 

Bee Part TI., Sect. 13, sub-sect. 2, nnie. 

I). Time for Exec, 'ai ion. 

See R. S. 0., Ord. 42, r. 20. 

556. At any hour.] — liandlord cannot distrain 
at all hours, whereas a siieriff is under no such 
restriction (liORD Campbell, C..T.). — Brown v. 
Clenn (1851), 16 Q. B. 254 ; 20 L. .1. Q. B. 205 ; 
16 F. T. O. S. 341 ; 15 .Jur. 189 ; 117 E. R. 876. 
A7inotati(ms : — Refd. American ( 'oncentrated Moat Co. v. 

Hendry, 11893) W. N. 07. Mentd. Hodder v. Williams, 
[1895) 2 Q. B. 663. 

557. .] — The effect of the maxim “a man’s 

house is his castle ” is to extend the immunity to 
the outer door, not only of all dwelling-houses, but 
of all buildings whatever, & to the outer gates of 
all enclosures, as regards both distress & execution 
(Bowen, L.J.). — American Concentrated Must 
CoRPN. IK Hendry (1893), 62 L. J. Q. B. 388 ; 
68 L. T. 742 ; 57 J. P. 521, 788 ; 9 T. L. R. 340, 
445 ; 37 8ol. .To. 341, 475 ; 5 R. 331. 

Ayinotations .— "RqH. Long: v. Clarke. [1894] 1 Q. B. 119; 

Hodder v. Williams, |1895] 2 Q. B. 063. 

558. Delay of execution — Effect on priority of 
execution.] — Lovick v. Crowder, No. 514, anlc. 

559. For benefit of judgment debtor — 

Not permissible — Liability of sheriff to attachment.] 

— The sheriff is not justified in delaying the execu- 
tion of writs whether of ca. sa. or fi. fa., for the 
purpo530 of enabling the judgment debtor to carry 
on liis business, even though the sheriff bond fide 
believes that by so doing he may Hie better enable 
the debtor to raise the money, & his doing so 
renders him liable to attachment. — Re hlssiL'X, 
Sheriff, Teurell v . Fisher (1862), 10 W. R. 796. 
Time for issue of execution.] — See Part II., 

I Sect. 3, ante. 

E. Seizure. 

(a) How Made. 

560. Production of warrant necessary.] — A 

seizure by sheriff’s officers is imperfect where 
neither the warrant is produced nor the seizure 
in any way made public. — Re WriJAAMS, Ex p. 
.Tones (1880), 42 L. T. 157. 

561. Seizure must be public.] — Re Williams, 
Ex p. .Tones, No. 560, ante. 

Liability for wrongful seizure.] — See. Sub-sect. 
12, post. 

{h) What Amounts to. 

562. Seizure of part— In name of whole.]— The 

seizure in execution of a part of the goods in a 
iiouse in the name of all is a seizure of all. — Cole 


creditor to rcoorer payment of hi 
claim out of property hold by hli: 
“i ®®ciu'lty, HO as to leave the good 
of the debtor to satisfy the subsoqnon 
executions. — Toppinou, Joseph (1859' 
1 E. & A. 292.— CAN. 

T !• priority among creditors - 
Under statute.] — Thomi*son v. Bkho 
LAND (1910), 16 W. L. II. 164: ; 
Saak. L. ll. 470.— CAN. 

ni. ^ Partnership property — Effect o 
appointment of receiver.] — Where execii 
tions against the property of a partner 
ship were in the ehorlff^s hands prio 
to the date of the appointment of < 
receiver of the partnership assets 
Held: they were not entitled to b( 
satisfied In full in priority to oxocntloni 
which did not reach the sheriff untl 
after that date. — He NATimAL Ga> 
HORT Sc Appliance Co,, [1918] ] 


W. W. 11. 769 ; 13 Alta. L. B. 358.— 

CAN. 

PART III. SECT. 1, SUB-SECT. 4.— D. 

n. Delay of execution — Powers of 
sheriff .] — Where at the time of placing 
an execution against goods in the 
sheriff’s hands there is a claim for 
unpaid rent, the sheriff cannot delay 
the seizure until the execution creditor 
first pays the rent. He must seize, 
but he need not sell the goods until 
the rent Is paid, & if the execution 
creditor will not pay it ho may with- 
draw from possession. — Locke v. 
MoConkey (1876), 26 O. P.475.— CAN. 

o. Presumption of immediate in- 
tention to execute .] — Where a fi. fa. 
issues, & there is no evidence of in- 
tention beyond the more delivery of 
the writ to the sberttT, it may he inferred 


that it was intended for Iramodiato 
execution, but ciroumstanooH may bo 
shown which will negative this pre- 
sumption. — Johnson v. (hiooKKU 
(1858), 4 All. 94.- CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (a). 

p. Indorsement of mode of execu- 
tion .] — It is not neoesBary that there 
should be an indorsement on the writ 
of execution of the mode in which it is 
to he executed. — Sutherland v. 
WiiiDDEN (1858), 2 Thom. 410.— CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (b). 

q. Whether entry necessary.] — P. 
brought ejectment for land in B.’s 
possession. B. thereupon attorned to 

Sc continued in possession, Tbe 
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Execution. 


Sect, 1. — Writ of fieri facias: Sub-sect. 4, E . (&) 
<Sr (c) i.j 

V. Davies (109S), ] Ld. Baym. 724 ; 91 E. B-. 
1383. 

Annotations: — Consd. Qladstoiio v. Padwick (1871), L. 11. 
Exoh. 203. Mentd. Brasscy v. Dawsorx (1731), 2 Stra. 
978 ; Kyall v. Itollu (1749), 1 Atk. 16.') ; (kxojxer v. Chltty 
(IZ.'xG), 1 Burr. 20 ; Baliiio r. Hutton (1833), 9 Bltig. 
471 : Garland u. Carlisle (1837), 11 Bli. 121 ; Isitt v. 
Beeston (1869), 38' L. J. Ex. 89. 

563. Actual seizure not necessary — Person In 
charge informed of execution.] — A writ of fi. fa. 

liaving been sutjd out against the goods of A., the 
sherill" a.ssigne(t them to 13., tlie execution creditor, 
by a bill of sale, Avhich included a specific chattel 
in the po.ssession of C., who had a Hen upon it. A 
demand was made, with a tender, on behalf of 
the execution creditor, which was refused. On 
Apr . fi, after the date of the bill of sale, the slierill’s 
olficer went upon the premises of C., &; told him 
that he must consider the chattel in the possession 
of the sherilf, A that, if he removed it, it would be 
at his peril ; the sheritf’s oirujer showed his 
warrant, & then went away. On Apr. 1(5, he went 
again with the assignee under the bill of sale, for 
the purpose of (lelivering the chattel, which 
remained upon the premises of C., in the same 
position as on the fith, & lie said to the assignee, 
“ I give tlie carriage to you under the bill of sale ” : 

Held: (1) the A(;t done by the sherilT’s olficer 
on th(? fith would have b(Mm sufficient to constitute 
a seizure*, if the chattel had been on tixe premises 
of the execution debtor ; (2) there was neither a 
sufiicient seizure as against the party having a 
lien, nor a sufficient resumption of i)ossession, <fc 
the bill of sale, did not pass any inf^crest to tlu^ 
execution cueditor. 

(3) The sherilf must continue either absolutely 
or constructively in jxossession even if the goods 
seized are in the possession of a third party whose 
right to hold them is questionable. — B ai.l.s v. 
Pink (1845), 4 L. T. O. S. 35(5 ; .sn/j nom. Balls v. 
Thick, 9 Jur. 301. 

564. .] — An execution debtor was 

])ossessexl of a mansion house A grounds, also 
of a farm, which, witli the exception of two out- 


lying fields, adjoined the grounds & formed part 
of one block with them. The farm was in debtor’s 
occupation, although the accounts were kept 
distinct. The farmhouse was a mile distant from 
I the mansion house in a direct line. On May 19, 
a writ of fi. fa. was executed at the mansion house, 
by the under-shcrilf, who informed persons in 
charge there, including the steward of the estate, 
that all the goods on the estate were seized ; a 
man was left in possession. No act of seizure was 
done at the farmhouse or upon the farm on that 
day, the under-sherilf intending what he had done 
to bo a seizure of the whole ; but on the following 
day a man was put in possession at the farmhouse. 
The goods on the farm were claimed by assignees 
under a bill of sale, made for an antecedent debt, 
& for the purpose of giving it a preference over the 
execution, & which was executed on the evening 
of May 19 after the seizure at the mansion house- 
was completed. At the time of the execution of 
the bill of sahL it was known to the solr. of the 
assignees that the judgment creditor had 
threatened to seize, & that a writ of ft. fa. on the 
same judgment had been executetl in anotlu^r 
county ; A it was exp('.(^tcd by him, but not known, 
that a wril^ had been delivered to the sherilV of the 
county in whic;h the goods lay : — Held : (1 ) what 
was done on May 19 amounted to an “ actual 
seizure ” of the goods on the farm at the farm- 
house, within the meaning of Mercantile Law 
Amendment Act, 185fi ((;. 97), s. 1 ; (2) (Biiam- 
WELL, B.) there was no notices to the assignees of 
the bill of sale tliat the writ in question had be(*n 
deliveiHul to the sheriff to be i^xeciited within the* 
proviso in the same sect. 

Qu. : wlndlicr noti(;e of the writ issued in anotluM’ 
county was notic(‘ witliin the meaning of tlui pro- 
viso. — Gladstone v. Padwkmc (1871), L. B. fi 
Exch. 293 ; 40 L. .1. Ex. 151 ; 25 L. T. 9(5 ; 10 
VV. B. lOfil. 

Amuftations : — As to (I) Refd. .Tolmson r. Pickoriji??, 11907] 

2 K. B. 437. Gtawmll//, Mentd. WebBtor r. ABlitoii-uiulor- 

Lyuo Oversoers, Hadfiold’H CaHu (1873), \i. K. 8 G. 1’. 306. 

565. — — Constructive seizure— Money con- 
cealed from sheriff — While in possession.] -After 
the death of a judgment debtor against whose 


HhcM’lff afterwai'dH, oii an (‘xcx'iilion 
ayaiiiKt, I’.’h JaiidK. r<*celv('d by him, 
tlui BJu'iiir, before the nttoiniuent, 
Hold cV eoiiveyod the land 1o 1)., who 
then brought ejectment aRainst B, : — 
ttAd: the levy was Hnllleient, thouRh 
the Blu'rill had not made an entry on 
the land. — D ovulass v. BKADroiU) 
(1854), 3 G. P. 459.- CAN. 

r. .] — A Hcizure of goods 

niider an exeeutioji <Sc u notice that 
goods 20 niiloH away in the same 
bailiwick belonging to the same 
execution debtor are under seizure do 
not operate as a seizure of tlie latter 
goods. 

Scmhla : goods cannot be seized by 
toleplione. — D k'KInson v. Bobkktson 
(1905), 11 B. G. K. 155.— CAN. 

, ~ 7 rd — Deft, in an execution 
being the registered proprietor of 
shares in a ship a writ of fi. fa. was 
delivered to the sherill' & the solr. for 

direction of the 
sherill procured a certificate of registry 
iN delivered it to the 
sherllT vyho retained it. The sheriir 
was registered at the eustojn house 
under Alcrchant Shipping Act as the 
owner of the shares wldch were after- 
wards sold by him & transferred to the 
purchaser by a bill of sale which was 

•' seizure 

was efTeetual although the sheriiT did 
not go on board tlie ship. — IIarley 
r^HARLEY (1860), 11 1. C'h. Jl. d3i.tl 

t. Jf' hfthrr actual seizure necessary,] 


— Where a fi. fa. was delivered to the 
sheriff for the purpose of binding the 
debtor’s lands. & not for the purpose 
of a sale. X:. the sherilf informed tlie 
debtor that he had the e.xeention 
<!X iiulorsod upon It fliat he had levied 
oil the lands, but dhl no othiT act for 
more than five years, when he adver- 
tised the land for sale ; the ct., doubting 
whether this amounted to a levy on 
the land, set it aside on tlio applieation 
of the debtor & a intgee. of his land. — 
Hamiltox V. Buyhon (1869), 1 Han. 
618.— CAN. 

•]— By delivering a certi- 
fied copy of the writ of fi. fa. to the 
registrar, the sheriff “ seizes ” all the 
lands of the judgment debtor. — 
Fredericks v. North -Weht Thresher 
Co. (1916), 15 W. L. It. 60; 3 Sask. 
L. R. 280.— CAN. 


b. 

sale 


of 


-. ] — In the 
lands under 


case of the 
execution no 


corporal seizure is necessary, but it 
this case there was what was equivalent 
to a seizure, thi-oo mouths before the 
sale, when the advertisements were 
posted & published. — Sherk (1911) 
16 W. L. R. 277 ; 4 Bask. L. R. 51.- 


c. .] — A judgment creditor 

obtained a warrant of attachment, 
which w-as executed by affixing It to 
the outer door of a warehouse, in 
which goods belonging to his judgment 
debtors wore stored. The door was 
not broken open nor wnis physical 
possession taken of the goods inside : — 


Held ; this, in effect, was actual 
seizure. — Multan (.^hand Kanvalal 
r. Bank oe Madra« (J901), I. L. J{. 
27 Mad. 346.— IND. 

d. Oivlnu list of vropcrlu as 

seized.] — A deft, against whoso goods 
a sherilf had an execution, afterwards 
set aside for irregularity, (Irovc to the 
sheriil's office & gave ids deputy a 
list of his property as seized, hut with- 
out any actual seizure '.— Held : not 
sufficient to support trespass ag-ainst 
the then pltf. — Hervey v. Alexander 
(1839), (1823-1900) 3 Out. Dig. 6905. 
— CAN. 

e. Notice of seizure.] — The 

posting of one of the notices of 
seizure on debtor’s premises is suffi- 
cient to constitute a seizure. — Mani- 
toba Oil I’RODiJCTH, Ltd. v, Villaoe 
OF Langenburo, [19231 3 W. W. R. 
308 ; 4 I). L. R. 260.- -CAN. 

f. Property left in debtor's cus- 
tody.] — The fact of leaving the goods 
seized in the possession of the execution 
debtor for a reasonalilo time under an 
arrangement whereby they were to ho 
hold for the sheriff does not in itself 
constitute an abaudoninont. — Young 
V. Denoher, Bank of Toronto v. 
Adames, [1923] l W. W. 'R. 136; 
[1923] 1 D. L. R. 432 ; 18 Alta. L, R. 
496.— CAN. 

g. Acknowledgment of levy — By 
debtor.] — Deft., a baiUlf of a division 
ct., having an .execution against L., 
went to him Sc seized a yoke of oxen, 
which ho allowed him to retain on 
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effects a writ of fi. fa. had been sued out, the 
sheriff has power under Judgments Act, 1838 
(c. 110), s. 12, to seize by virtue of the writ money 
which belonged to the judgment debtor in his 
lifetime. 

The goods of a judgment debtor at his house 
wore seized under a fi. fa. While the sheriff was 
in possession at the house, the judgment debtor, 
without the knowledge of tlie sheriff, placed 
sum of money which he had received in a drawer 
in his bedroom there. Home days afterwards he 
died, & his widow, having foimd the money, 
removed it & deposited it with her solrs., the 
sheriff remaining in ignorance of its existence. 
Subsequently an order was made under Bkpey. 
Act, 1883 (c. 52), s. 125, for the administration of 
the judgment debtor’s estate in bkpey. The 
sheriff, having learned of the existence of the 
above-mentioned sum of money, claimed it from 
the S(.)lrs., &, interpleader iiroceedings having been 
tak(*n, an order was made for the trial of an issue 
Mdiethcr the trustee under the administration 
order was entitled to the money as against the 
execution creditor : — Held : there was no seizurts 
by the slieriff before the death of the judgment 
debtor ; & after his death the sheriff could not 
seize the money ; A consequently it belonged to 
the trustee as against the execution creditor. 

All x^Pt^vious enactments were sweijt away by 
Sale of Goods Act, 1893 (c. 71), s. 20, which pro- 
viders that the time of the delivery of the writ to 
the sheriff shall be the time from which the goods 
are bound (hLETCHER Moulton, L.J.). — Johnson 
V. Pickering, 1 K. B. 1 ; 77 L. J. K. B. 13 ; 

98 L. T. 68 ; 21 T. L. li. 1 ; 51 Sol. Jo. 810 ; 14 
Mans. 263, G. A. 

566. Where goods on premises of third party — 
Having lien on the goods.] — Balls v. Pink, No. 
563, ante. 


{(') U’here Made. 
i. In CtcncraJ. 

567. Premises of stranger — Goods of testator or 
intestate.] — A sheriff may enter the house of a 
strang(T, if the doors are oi)en, to execute a fi. fa. 
dr h<))ia icsialoris, if his goods are there.- -BiscoP 
V, White (1609), Gro. Eliz. 759 ; 78 E. B. 991. 
^limotation : — Refd. Cookt! V. Birt (1814), 1 Marsh. 333. 

568. House of husband of adminis- 

tratrix.] — (1) Under a writ of fi. fa. against the 
goods of an intestate, in the hands of his adminis- 
tratrix, or of the husband of tlie administratrix & 
her, in her right, since her marriage, the sheritf 
may justify entering the house of tlie husband to 
search for goods of the intestate, though none be 
found therein, because that is the most natural 
custody for them. 

(2) After a demurrer seriously argued, the ct. 
would not x^ciinit pltf. in an action against the 
sheriff to amend. In trespass for entering pltf.’s 
house & continuing there a long time, deft., as to 


part of the time, justified entering under a fi. fa.^ 
& staying a reasonable time, to wit, two days, to 
search for goods. Pltf. replied, that two days was 
too great <& unreasonable a time, & newly assigned 
that deft, stayed much longer than two days : 
Held : the traverse of the reasonableness of two 
days was immaterial, & it ought to have been a 
traverse of the reasonableness of the time the 
sheriff stayed there. — Gooke v. Birt (1814), 5 
Taunt. 765 ; 1 Marsh. 333 ; 128 E. R. 893. 
Annotations: — As to (1) Refd. Johnson v. Lciifh (1815), 6 
Taunt. 246. Generally, Mentd. 11. v. Watts (1830), 8 
L. J. O. S. K. B. 381. 

669. Goods taken thither — To escape 


process of law.] — (1) In all cases where the King 
is party, the sherilf may break the house, either 
to arrest or do other execution of the King’s 
process, if he cannot otherwise enter. But h ? 
ought flrst to signify the cause of his coming, A: 
make request to ox>en the doors. 

(2) Where the door is open tJio sheriff may 
enter, & do execution at the suit of a subject, &. so 
also in such case may the lord, & distrain for hia 
rent or service. 

(3) It is not lawful for the sherilT, on request 
made & denial, at the suit of a common person, to 
break deft.’s house, scilicet, to execute any xu'oeess 
at the suit of a subject. 

(4) The house of any one is only a xirivihige for 
himself, & does not extend to i>rotect any person 
who flies to his house, or the goods of any other 
which are brought there, to ijrevent a lawful 
execution A to escaiie the i>rocess of the law ; in 
such cases after request & denial, the sherili' may 


break the house. 


(5) If the sherili might break oi)en the door to 
execute civil jirocess, yet it mu.st be aft(!r request 
made. — Semayne’s Case (1604), 5 Go. Rep. 91 a ; 
77 E. R. 191 ; sub jwm. Seyman v. Gresham, 
Gro. Eliz. 908 ; sub nom. Semayne v. Gresham, 
Moore, K. B. 668 ; Yelv. 29. 

Ajinotations : — -As to (1) Refd. Mackallcy’H Case (1611), 9 
Co. Hop. 65 b ; Oath before Justices Case (1612), 12 Co. 
Rep. 130 ; Cooke’s Case (1630), W. Jo. 420 ; Burdott v. 
Abbot (1812), 4 Taunt. 401; Harvey v. Harvey (1884), 
26 Cli. i). 644. As to (2) Refd. Aga Kurboolie Malioined 
V. 11. (184 3), 4 Moo. P. C. C. 230. As to (3) Consd. Lee ■»?. 
Causel (1774), 1 Cowp. 1. Refd. Bowles’s Case (1615), 
11 Co. Hop. 77 b; Pentou v. Brown (1664), 1 Keb. 698; 
East India Co. v. Kyuaston (1821), 3 Bli. 153 ; Ryan r. 
Sliilcock (1851), 7 Exch. 72 ; Pereivul v. .Stamp (1853), 9 
Exch. 167 ; Hooper u. Lane (1857), 6 H. L. Cas. 443 ; 
Attack V. Brainwcll (1863), 3 B. & S. 520 ; Edmondson 
V. Nuttall (1864), 17 C. B. N. S. 280 ; American Concen- 
trated Must Corjin. v. Hendry (1893), 62 L. J. O. B. 388 ; 
Ijong V. Clarke (1893), 03 L. J. Q. B. 108 ; Hodder v. 
Williams, [1895] 2 Q. B. 663 ; Cnmnell v. Welch (1905), 
74 L. J. K. B. 925. As to (4) Refd. Hollier v. Laurie 
(1816), 3 C. B. 334. As to (5) Refd. Itatcliffo v. Burton 
(1802), 3 Bos. & 1’. 223. Gerwrally, Mentd. Foster v. 
Hill (1611), 1 Bulst. 146 ; Kerbcy v. Hen by (1836), 1 
M. & W. 336; Bridges v. Hawkesworth (1851), 15 Jur. 
1079. 


Right to break in.] — See Sub-sect. 4, E. (c) (ii.), 
post. 

Sec, also. Distress, Vol. XVIIT., pp. 314, 315, 
Nos. 496 -509. 


reoelviug an acknowledgment of the 
levy indorsed on the writ. L. ab- 
sconded, leaving the oxen with pltf. 
Deft, took them away, whereupon she 
brought trespass, alleging that she had 
received them from L. on the day of 
his departure in payment of a debt : — 
Held : by the acknowledgment given, 
debtor had put it out of his power to 
transfer the goods seized. — liOssiNU v. 
Jennings (1852), 9 U. C. R. 406. — 
CAN. 

h. .] — I’., sherifiE of Queen’s 

county, went to B.’s residence to 
execute a writ. B. gave him a descrip- 
tion of the jiroporty on the place, & P. 
made a memorandum of It in B.’s 
presence & told B. that he, P., had 


levied upon the property, & B. then | 
promised that if the sheriff would 
leave the property in the place, it 
should be forthcoming when it was 
required to bo sold i—lleld : B. was 
estopped by his tjonduot from saying 
there was no levy, as the sheriff would 
certainly be estopped as against B. 
from saying there was no seizure. — 
Buooks V. PAI.MEB (1878), 17 N. B. R. 
(1 1*. & B.) 615.— can. 

k. .] — Goods seized by the 

sheriff under an execution at the suit 
of tt. v. It., were claimed by E. R., the 
wife of R., as her property. After a 
formal levy it was arranged between 
the sheriff & E. R. that she should 
hold the goods for the sheriff until they 


were requiro<l for sale under the 
execution. After the scizm’o & before 
sale, a suit was commenced by E. K. 
against the sheriff, & a aeciaratlou 
was filed containing two counts, 
Ist, for seizing, taking away, & con- 
verting the pltf.’s goods ; 2nd f<jr 
detention. Part of the goods seized 
were sold, & part released : — Held : 
as far as the sheriff was concerned, the 
levy was effectual & complete. — 
Rideout u. Tibbits (1903), 36 N. B. U. 
281.— CAN. 

1. Intinuition of intention to seise.] 
— Entry by proper oflftcor upon pre- 
mises on which goods are situated, 
together with an intimation of an 
iutoution to seize the goods, con- 
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Sect. 'i.—Wril of fieri facias : Sub-scct. 4, (c) ii. 

ii. Forcible Entry, 

570. In respect of what execution — Execution 
of the Klng^s process — Request to enter necessary.] 

— Skmayne^s Case, No. 569, ante. 

571 . Execution at suit of subject — 

Request to enter necessary — Effect of refusal of 
request.] — Semayne’s Case, No. 569, ante, 

572 . Right to break outer doors — House of 
stranger — Goods brought thither — To escape process 
of law.] — Semayne’s Case, No. 569, aide. 

573. Not private dwelling house.] — If a 

fi. fa. be directed & delivered to the sheriff, he 
may not break the outer door of the house & enter, 
it do execution; but if the outer door be open, 
then lie may enter by that, <& then he may & ought, 
to break the door of an entry or chamber whicli is 
locked, & break open any chest which is locked, 
& take the goods in that in execution {j)er Cur.) — 
Anon. (1602), 1 Brownl. 50 ; 123 E. It. 058. 

574 ,] — Penton V. Brown (1664), 

1 Keb. 098 ; 1 Sid. 180 ; 83 E. K. 1193. 

jHiKitaiions : — Consd. lirown v. Glonn (1851), 16 Q. B. 254 ; 
American C'nncoutrated Must Corpn. v. Hendry (1863), 02 
L. J. Q. B. 388. Apld. Hoddor v. Williams, [1895] 2 Q. B. 
663. The law as laid down in that case has been ostah- 
Jisliod by so loiiK a course of practice that it would bo 
impossible now to overrule it (Kay, L.J.). Befd. Ityan 
V. Shilcock & Purday (1851), 16 1*. 2i3. 

575. .] — In trespass for breaking & 

entering pltf.’s house, 4& seizing «fe taking away his 
goods, the evidence was that deft, went to the 
lious(; to take, under the process of a county ct., 
certain goods supposed to be there ; that, being 
refused admittance, he broke open tlie outer door 
with an axe, after a warning not to do so, entered 
the house, took away certain goods of pltf . : — 
Held : this was a case in which tlie judge had 
power, under 3 & 4 Viet., c. 24, s. 2, to certify that 
the tres^jass was “ wilful cS6 malicious,” so as to 
give pltf. Ids full costs, the damages found by the 
jury being under 40s. — SiiERWiN v. Swind^all 
(1844), 12 M. W. 783 ; 1 Car. & Kir. 402 ; 1 
Dow. & E. 999 ; 13 L. .1. Ex. 237 ; 3 L. T. O. 8. 
100 ; 8 ,7ur. 580 ; 152 E. K. 1410. 

Jnnotation : — Mentd. Bowycr v. Cook (1847), 4 C. B. 230. 

576. .] — 8., a county ct. bailiff, 

went to levy a judgment debt on W., & calling at 
W.’s d(jor, upon W. opening it, B. put his foot 
inside A tried to get in against the wish of W., who 
assaulted 8. W. being summoned for assaulting 
8. : — Held : as B. was not in the execution of his 
duty in forcing a debtor’s door, the justices had 
properly dismissed the summons. — B roughton v. 
WiLKERSON (1880), 44 .T. P. 781. 

Annotation : — Consd. RoBsiter v. Couway (1893), 58 J. P. 
360. 

577. .] — The sheriff may, for the 

jiurpose of executing a writ of fi, fa., break open 
the outer door of a workshop or other building of 
the judgment debtor, not being Ids dwelling-house 
or connected therewith. — Hodder v. Wiluiams, 
[1895] 2 Q. B. 603 ; 05 L. J. Q. B. 70 ; 73 L. T. 
391 ; 14 W. R. 98 ; 12 T. L. R. 24 ; 40 8ol. Jo. 
32 ; 14 R. 757 ; 59 J. l\ Jo. 724, C. A. 

578. Building not part of dwelling house — 

Barn.] — It is not material in case of a barn 
whetlu r the doors be open or shut, tliere being no 


particular place whore the sheriff may make 
demand but contra if the bam was parcel of a 
mansion-house.— Penton v. Brown (1664), 1 Keb. 
698 ; 1 Sid. 186 ; 83 E. R. 1193. 

Annotations : — donsd. American Concentrated Must Corpn. 
V. Hendry (1893), 62 L. J. Q. B. 388 ; Hodder v. Williams, 
[1895] 2 Q. B. 663. Refd. Brown v. Glenn (1851), 16 
Q. B. 254 ; Ryan r. Shiloock & Purday (1851), 16 J. P. 
213. 

579. .] — American Concentrated 

Must Corpn. v, Hendry, No. 557, ante. 

580. Workshop.] — Hodder v. 

Williams, No. 577, ante. 

681, Lodger’s apartments — ^Not being 

outer door.] — A bailiff on execution of mesne 
process may break open the door of a lodger’s 
apartment, having first gained peaceable entrance 
at the outer door of the house. — Lee v. Gansel 
(1774), 1 Cowp. 1 ; Lofft, 374 ; 98 E. R. 935. 
Annotatmis : — ^Consd, RatclilTe v. Burton (1802), 3 Bos. & P. 
223. Apld. Lloyd v. Sandilands (1818), 2 Moore, C. P, 
207. Consd. Hodder v. Williams, [1895] 2 Q. B. 663. 
Refd. Hodffson v. Towning (1837), Will. Woll. & Dav. 53 ; 
Brunswick v. Slowman (1849), 8 C. B. 317 ; American 
Concentrated Must Corpn. v. Hendry (1893), 62 L. J. Q. B. 
388. Mentd. Wilson v. Roberts (1861). 11 C. B. N. S. 50 ; 
Thompson v. Ward, Ellis v. Burch (1871), L. R. 6 C. 1\ 
327. 

Compare Distress, Vol. XVIII., jj. 334, Nos. 
682-088. 

582, Right to break Inner doors.] — Anon. (1602), 
No. 573, ante, 

583, ,] — If bailiffs who have entered a 

house, the doors being open, to execute a fi. fa., 
are disturbed & locked up in the rooms, it is 
justifiable to brt'ak open the doors in order to 
release tliem ; on ti'espass brought, if the fact 
be admitted, pltf. shall be bound to his good be- 
haviour. — White v. Wiltshire (1619), Cro. Jac. 
555 ; Bairn. 52 ; 2 Roll. Rep. 137 ; 79 E. R. 476. 

Annotations :~^onsd. Pugh v. Griffith (1838), 7 Ad. & El. 
827. Refd. Aga Knrboolie Mahomed v. R. (1843), 3 Moo. 
1ml. App. 164. Mentd. Carltou v. MortagU (1704), 1 
Salk. 268. 


584. .] — (1) On a fi. fa. the sheiiff may sell 

the goods, & if he pay the money to the party it 
is good, & the ct. will allow of sucli return, because 
pltf. is thert^by satisfied, although the writ run, it a 
quod haheat coram nobis, etc., or else he may return 
that he has them in his hands for want of buy(;i*s, 
& then a iwnditioni exponas goes, commanding 
him to sell them at the best rate lie can ; & he 
must not appraise them too liigh, for if he value 
them so high that none will take them at that rate, 
he must hinself ; yet if before sale deft., or any 
other person for him, do tender him the money, 
etc., he cannot sell them {per Cur.). 

(2) On a fi. fa. when the officers are once in the 
house, they may break open any chamber doors, 
or trunks, for doing their execution {per Cur.). — 
R. V. Bird (1679), 2 Show. 87 ; 89 E. R. 811. 
Anrudation : — As to (1) Refd. Giles v. Grover (1832), 9 Biug. 


585 , ,] — lke V. Gansel, No. 581, ante. 

586. Necessity for previous demand for 

admittance.] — Semble : a sheriff’s officer acting 
under civil process may justify breaking the inner 
doors of deft.’s house, though ho be not therein 
at the time, but, in such case, the officer must 
first demand admittance. — Ratc.'lifpe v. Burton 
(1802), 3 Bos. & P. 223 ; 127 E. R. 123. 

Anunlations : — Expld. Hutcliison v. Birch (1812), 4 Taunt. 

619. Refd. Johnson v. Leigh (1815), 1 Marsh. 565. 


sHtulcs a valid seizure. — L iti'LK v. 
Maolk (1914), 29 W. L. R. 596; 7 

W. W. U. 221. -CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (c) ii. 

in. liiyht to break open doors — 


Judicial authority 7U’ccssary.\ — -If the 
debtor be absent, or if there bo no one 
to open the doors of the house, the 
8oizlng_ officer must obtain Judicial 
authority to use all necessary force, 
but only in the presence of two 
witnesses. — Kaufman v. Gami*eau 
(1901), Q. R. 19 S. C. 479.~CAN. 


n. Of dwelling house .]- — A 

uazir or shorill cannot, mider a writ 
of attachmout, break open a deft.’s 
dwelling-house to execute civil proeess 
• aga-inst his person or goods If the 
outer door is closed & looked, oven 
when ho finds that the deft, has 
ahscoudod to evade such execution. — 
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687. .] — (1) A sheriff having entered 

at the open doors of an house need not demand to 
have the inner doors opened to him before he 
breaks them in order to take, under a writ of fi. fa.y 
goods which are within them. 

(2) A sheriff may enter a house to search for the 
body of a debtor, under a writ of ca. sa. 

After the sheriff has entered the house in which 
the person or the goods of deft, arc contained, 
omitting the question of breaking down for the 
purpose of search, I take it to be clear that he 
may break open any door within the house 
without any further demand (Gibus, J.). — 
Hutchison v. Birch (1812), 4 Taunt. Oil) ; 128 
E. R. 473. 

Annotation: — As to (2) Reid. Jolmson v. Leigh (1815), 1 

Marsh, 565. 

Lodger’s apartment .] — Sec No. 581, atde. 

Compare Distress, Vol. XVlll., p. 334, Nos. 
089-003. 

588. Right to break open trunks.] — A non. 
(1002), No. 573, ante. 

589. .] — R. V. Bird, No. 584, ante. 

690. Right to break out — On being locked in.] — 

Where a sheriff was lawfully in a room, occupied 
by an under-tenant of pltf., in his dwelling-house, 
A liad entered the residue of the dwelling through 
an open door communicating between the two 
tenements, in order to seize pltf.’s goods under a 
fi. fa. ; &; having seizixi the goods was unable to 
carry them away without himself opening the 
outer door, which was locked, neither pltf. nor 
any fine on his behalf being present whom tlie 
sheriff could request to open the door : — Held : he 
was justified in breaking the outer door & the 
lock thereof, in order to <;arry away all the goods. — 
IhiGii V. Griffith (1838), 7 Ad. & El. 827 ; 3 
Nev. & P. K. B. 187 ; 7 L. J. Q, B. KiO ; 2 Jur. 
014 ; 112 E. R. 081. 

Annotation -Refd. Aga Kurboolic Malioincd v. It. (1843), 

4 Moo. 1». C. C. 239. 

591. Persons breaking in trespassers ab initio.] 

Trespass for breaking A entering pltf.’s dwelling- 
1 louse, & assaulting & imprisoning him, etc. 
Pleas, first, not guilty ; secondly, as to all the 
ti-espasses alleged, except the breaking of the 
house, a justification under a writ of ca. sa. A 
warrant thereon, by virtue of which defts. entered 
the liouse, the outer door being open, A arrestinl 
jiltf. Replication, admitting tlic writ A warrant, 
dc injuria aljsffuc residue causd. It was jiroved 
that defts., who were bailiffs, in execution of the 
warrant broke open the outer door of pltf.’s housi-;, ' 
A so gained an entrance, A arrested him ’.—Held : 

(1 ) the averment in the plea, that the outer door 
was open, was a material averaient, for the door’s 
being open was a condition precedent to deft.’s 
right to enter A arrest pltf. in his house, A, there- 
fore, the plea was sufficiently traversed by the 
general replication, A it was not necessary to reply 
the breaking of the outer door ; (2) defts. having 
become trespassers ab initio by tlie breaking of 
the door, the jury were rightly directed that they 
might, even on the xdea of not guilty, give damages 
in resjiect of all the injuries complained of in the 
declaration. — K erbey v. Denby (1830), 1 M. A 
W. 330 ; Tyr. A Gr. 088 ; 2 Gale, 31 ; 150 E. R. 
403 ; Hid) 7torn. Kirby v. Denby, 5 L. .1. Ex. 102. 

Annolfdiom : — to (1) Refd. llyan v. Sliilcock (1S.51), 21 

L. J. Ex. 55 ; Porcival r. Htamp (1853), 22 L. T. O. 8. 


90 ; Hooper v. Lane (1857), 6 H. L. Gas. 443 ; American 

Concentrated Must Corpn. v. Hendry (1893), 62 L. J. Q. B. 

388. As to (2) Refd. Brunswick v. Slowman (1849), 18 

L. J. C. P. 299. 

692. Whether seizure Invalidated — When entry 
unjustified.] — -A declaration stated, that deft., on 
Sunday, Mar. 6, broke A entered pltf.’s dwelling- 
house, A continued therein for a long time, to wit, 
eight days ; A also unlawfully seized divers 
goods A chattels of pltf., to wit, etc. ; A also for 
that deft, converted to his own use similar ^oods 
of pltf. Deft, pleaded {inter alia), as to seizing A 
converting the goods, a justification as bailiff 
under a warrant A writ of fi. fa. ; A ^ to con- 
tinuing on the premises after the evening of the 
Tuesday following the Sunday in the declaration 
mentioned, not guilty ; upon which pleas issues 
were joined. At the trial it appeared, that a 
warrant having been directed to deft, on a writ 
oi fi. fa. against pltf.’s goods, on Sunday, Mar. 0, 
some assistants, employed by deft., broke into 
pltf.’s house, A seized his goods. They continued 
in possession until the following Tuesday night, 
when they withdrew. They returned on the 
following Thursday, A i3rocccded to lot the goods 
for sail!, A remained in iiossession until the follow- 
ing Saturday, when deft., for the first time, came 
on the {)rcmis('s A sold the goods under the writ 
A warrant : — Held : (1) the sale was not vitiated 
by the previous illegal seizure of tlie goods, since 
the principle which governed an arrest of the person 
did not apply to an execution against goods. 
Sewble : even where a sheriff broke into a house 
tlie execution against the goods would be valid, 
though the slierilt would bo liable to an action 
for tlie breaking ; (2 ) the di^claration in substance 
laid a trespass with a continuando. A, therefore, 
pltf. was entitled to give evidence of the trespasses 
committed on the jiromises by deft, after he had 
left on the Tuesday. — P ercival?;. Stamp (1853), 9 
Exch. 107 ; 2 G. 1.. R. 282 ; 23 Tv. .T. Ex. 25 ; 22 
L. T. O. S. 90 ; 18 .1. P. 105 ; 2 W. R. 11 ; 150 
E. R. 71. 

Annotation: — Consd. Hooper v. Lan(^ (1857), G 11. L. Cuts. 

443. 


Compare Distress, Vol. 
Nos. 070 -704. 


XVTir., pp. 333-335, 


(d) What Amount to he Seized. 

593. Reasonable amount.] — Hargrave v. 
Ward (1097), 2 Lut. 14.52 ; 125 E. R. 801. 

Annotations — Mentd. Courtney v. Rat,chwoll (172G), 2 Stra. 

G91 Moir V. Muuday (1755), .Say. 181. 

594. Only sufficient to satisfy execution.] — ^It 

is the duty of the sheriff, in executing a fi. fa., to 
possess himself of all the goods of the debtor 
within his bailiwick, or of sufficient to satisfy the 
execution ; A, therefore, where to an action on 
the case by the execution creditor against the 
sheriff for a false return that the goods remained 
in his hands for want of buyers the sheriff’ pleaded 
that he seized certain goods, specifying them, A 
other goods of the debtor in his bailiwick, A that, 
while he was in possession of the goods, he was 
directed by the execution creditor to withdraw 
from the x^osscssion of all the goods but those 
specified, A that he wa.s unable to find buyers of 
the specified goods, whicdi consequently remained 
in his hands for want of buyei‘8 ; — it eld : ill. — 
Pitcher v. King (1844), 5 Q. B. 758 ; Dav. A Mer. 


BAi Kuvar V. VendidAs GanuAbAm 
(1871), 8 Bom. A. C. 127.— IND. 

o. Of shops.]- -A bailiff or 

nazir has authority to break open the 
door of a shop in order to execute a 
writ of attachment. — DA modar Par- 
BOTAM V. ISHVAR JETHA (1878), I. L. Tl. 


3 Bom. 89.— IND. 

p. liiyht to rcowve locks of inner 
doors .] — A person oxeciitlnpr a process 
diroctinK a general uttaohmout of 
raovoahlo property, having gained 
access to a house, has a right to 


remove the lock from the door of a 
room in which he has reasonable 
CTound for believing moveable property 
to be lodged. — K ondasawmy Piixav 
V. Kristnasawmy Pillay (1870), 5 
Mad. 189.— IND. 
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Execution. 


Sect. L — Writ of fieri facias : Suh-scct. 4, E. [d) 

585 ; 18 J.. .7. Q. U. 102 ; 2 L. T. O. S. 419 ; 8 
Jur. 40J ; 111 E. II. 1480. 

595. .] — Gawler V. CiiArLiN, No. 966, 

post. 

Effect of excessive seizure — Liability of sheriff.] — ■ 

Sec Hub-sect. 12, A. (c), jjost. 

(c) What Property may be Seized. 

i. Rule at Common Law. 

Sec, now, ,lud}?ments Act, 1838 (c. 1 10), s. 12. 

596. Only what can be sold — Not bank notes.] — 
Nothing tliat cannot be sold can be taken in 
execution ; as deeds, writings, etc. Bank notes 
cannot be taken in execution. — Francis v. Nash 
(1784), Lee tanp. Hard. 53 ; Cunn. 51 ; 95 E. R. 32. 

597. j— Anon. (1734), No. 621, post. 

598. Not property held on lien.] — (1) Pro- 

perty iKild by a party in right of a lien cannot be 
tak(^n in execution. 

(2) ^^le g(uieral rule of law is, that the sheriff 
can seize only sucli things as he can sell (Parke, 
B.). ~Legg V. Evans (1840), 6 M. & W. 36; 8 
Dowl. 177 ; 9 L. J. Ex. 102 ; 4 J. P. 123 ; 4 Jur. 
197. 

Jiuiotaiums io (]) Apld. Roprers r. Kcnnay (1846), 

!) 0. R. 592. Refd. JjaiicaHhiro WagProu Co. v. Fitzhugrh 
(1861), 6 II. & N. 502. As to (2) Refd. Belcher r. l‘alten 
(1848), 18 B. J. C\ 1*. 69. Generally, Mentd. Bauk of 
Bengal v. Faj?au (1849), 5 Moo. iiid. App. 27 ; Donald v. 
Suckling (1866), L. R, 1 Q. B. 585. 

599. Not money.] — Where the sheriff has 

seized goods under a fi. Ja., & liolds a balance of 
money, the proceeds of the sale, such money is 
not liable to seizure under a fi. fa. against the 
execution (‘ri'ditor, under Judgments Act, 1838 
(c. 110), s. 12, as money belonging to such creditor, 
miless the slieriff has appropriated & set apart 
specllic money for the balance to b(! paid under the 
lirst yi. /«. — W ood v. Wood (1848), 4 Q. B. 897 ; 
3 Gal. & Dav. 582 ; 12 L. J. Q. B. 141 ; 7 Jur. 
325 ; 114 E. B. 948. 

^Lniwiaiion : — Refd. Walts v. JoiTcryo.s (1851), 3 Mac. &. tl. 
422. 

, also. Distress, VoI. XVIll., pp. 288-308, 
Nos. 247-439. 


levari facias issues only where the party’s land is 
debtor. Any cattle levant & couchant thereon 
are issues of such land, & may be seized & sold 
under such writ. 

(2) Upon a levari facias against the issues of 
an outlaw’s lands, the sheriff, his officers, or any 
one acting in his or their aid, may justify under the 
writ alone. No other person can. 

(3) In a justification under a writ & warrant, it 
is not necessary to show the delivery of the writ 
to the sheriff, or of the warrant to the bailiff. 

(4) Under a warrant to A. & B., B. & C. cannot 
act. 

(5) If a plea sets out a warrant to A. & B. & 
that by virtue thereof, through mistake, B. & 0. 
did the act directed by the warrant, the ct. will 
not after a demurrer & argument permit an 
amendment. 

(6) If pltf. in the action iiersuades & encourages 
the sheriff, etc., to execute a judicial writ ; if 
trespass be brought against him, if he does not 
plead the judgment, he shall bo a tresiDass(U* 
(Holt, G.J.). — Britton v. Cole (1698), 1 Ld. 
llaym. 305 ; (k)mb. 469 ; 12 Mod. Hep. 175 ; 
1 Salk. 408 ; Garth. 441 ; Skin. 617 ; 1 Com. 51 ; 
91 E. II. 1099 ; sub uom. Breton v. Cole, Holt, 

I K. B. 421. 

Annotations : — As to (2) Refd. Watkins v. West (1727), 2 

Ld. Rayin. 1530 ; Moravia v. 8lopei- (1737), Willes, 30 ; 

Morno V. Jainos (1738), Willos, 122. As to (6) Refd. 

I’arKOUs V. Lloyd (1772). 2 Win, Bl. 845 ; Barker v. 

Brahani (1773), 3 Wils. 368 ; Generally, Mentd. Thornby 

r. Fleetwood (1780), 1 tStra. 318 ; R. v. tiooke (1825), 

M‘Cle. & Yo. 196; Cosset Howard (1847), 10 Q. B. 

411. 

602. Liability of owner for keep — Prior 

to sale.] — Clarke v. Lockey (1696), 1 Lut. 1439 ; 
125 E. n. 794. 

603. Deer.] — Qu. : whether d(ier wild cattle 
are liable to be taken in execution under a writ of 
fi. fa., issued against a Gmant for life. — D avis v, 
Tankpuiville (Lord) (1843), 2 L. T, O. S. 125 ; 
7 J. P. 726. 

604-. Wild cattle.] — Davis v. Tankerville 
(Lord), No. 603, ante. 

Compare Djstrpjsw, Vol. XVTIT., pp. 298-300, 
442, 443, Nos. 348-378, 1793-1802. 


ii. Animals. 

600. Cattle— Of stranger — Cannot be taken.]— 

Tlie sheriff may not take beasts of a stranger in 
t he land of him that hath lost issues to the Queen 

X a V, J3Al\P;j>IAXN 

(1601), Gouldsb. 140; Cro. Eliz. 431; 2 lloll. 
Abr. 159 ; 75 E. II. 1050. 

Annotation .■—Refd. Britton v. Cole (1697), 1 Com. 51. 

601. Levant & couchant.] — (1) A 


iii. Chattels Real. 

605. Rentcharge — Annuity granted by Crown.] — 

The sheriff under a writ of fi. fa. may sell an 
annuity granted by the Crown, & payable by the 
receiver in the C't. of W ards ; for it is in the nature 
of a rentcharge. — YoRKr. Twine (1605), Cro. Jac. 
78 ; 79 E. R. 67. 

Annotation : — ^Mentd. Hornbee, Williamson, Smith & Stone’s 
I’etition (1691), Freem. K. B. 331. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (e) ii. 

q. Horse.] — A horse ordinarily 
used in the debtor’s occupation, not 
exceeding in value $60 is not liable to 
seizure for debt. — Davidson v. Rkv- 
NOLDH (1865), 16 C. R. 140.~CAN. 

r. .] — . Nelson v. Gurney 

(1877), Tcinjn Wood, 173.— CAN. 

s. -- — .1 — A horse, the only 
exigible personalty of deft., was taken 
in execution, it was appraised at 
$1,900. Deft, claimed that ho was 
e/»titled to select the horse to tho 
extent of $500, & to he paid that 
amount by tho shcrifl: out of the 
proceeds of its sale \--Ueld : debtor 
was BO entitled. — Vye 

(1893), 3 B. (J. R. 21.— CAN. 

, Bltf. placed a mare 

in the custody of B. for sale with 
pernilssiuti to make use t)f her pending 
the linding of a purchaser. While the 
mare was in tho posse.ssiou of B. she 


was levied upon under an execution 
Issued on a judgment recovered by 
deft, against B., & was delivered to 
deft, in settlement of tho debt & 
costs : — Held : pltf. was entitled to 
recover against deft, tho value of the 
mare & damages for her detention. — 
Garden v. Neily (1898), 31 N. 8. R. 
89.— CAN. 

a. .] — A stallion which is 

kept for breeding puriiosos & which 
is the chief source of revenue & means 
of livelihood of its owner is exempt 
from seizure under execution. — Wil- 
liams V. M. Rumkly' Co., [1917] 3 
W. W. R. 301.— CAN, 

b. Proyeny,] — The progeny 

of mares said to have been sold to 
deft, by the same execution debtor, 
long before the progeny were con- 
ceived, & upon the sale of the dams 
there having been no bill of sale or 
change of possession, the sale of tho 
dams ivas absolutely void as against 


pltf., & no property in their Increase 
ever became vested in deft, as against 
pltf., deft, never having had any 
possession of the mares or their foals 
as distinguished from the possession 
of his brothers. Tho brood of all 
tame & domestic animals belongs to 
tho owner of the dam. — Grap v. 
Lingeuell (1914), 27 W. L. R. 707 : 
16 D. L. R. 417 ; 7 Alta. L. R. 340.— 
CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (e) iii. 

c. Itcnirharge.] — A rentcharge issu- 
ing out of, & chargeable upon, a free- 
hold estate, & granted to a person 
for his life, cannot be seized midcr a 
fi. fa. goods. — Smith v. Turnbull 
(1849), 5 U. (J. R. 586.— CAN. 

d. Interest in ytiining claim.] — 
Under a writ of fi. fa. against the 
S* goods & chatt^jls, lands & tenements ” 
of a judgment debtor, his undivided 
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606. Estate pur autre vle.l — Johnson v. 
Streete (1604), Comb. 290 ; 90 E. B. 484. ' 

iv. Choses in Action. 

607. General rule — Choses in action cannot be 
taken.] — -Choses in action, viz. stock, debts, etc., 
are not liable to creditors ; they cannot be taken 
on a levari facias^ & cannot be touched in equity. — 
Dundas V. Dutens (1790), 1 Vcs. 196 ; 2 Cox, 
Eq. Cas. 235 ; 30 E. R. 298. 

: — Reid. British Mufcoscopo & Blograph Co. v. 
Homor, [1901 J 1 Ch. 671. Mentd. fSJiaw v. Jakemau 
(1803), 4: East, 201 ; Randall v. Morgan (1805), 12 Ves. 
67 ; Kidor V. Kidder (1805), 10 Ves. 360; Sims v. Thomas 
(1840), 12 Ad. & Kl. 536 ; Lasscnco v. Tierney (1849), 
1 Mac. & G. 551 ; Bligh v. Treilgott (1851), 6 Do 
G. & Sm. 74 ; Surcomo v. Pinnigor (1853), 17 Jur. 
196 ; Norton v. Cooper, Rc Manby 8c Hawksford, Ex 
3>. Bittleston (1856), 3 Sm. & G. 375 ; Warden r. 
Jones (1857), 6 W. 11. 180 ; Goldicutt v. Townsend (i860), 
28 Beav. 445 ; Trowel I v. ShentoJi (1878), 8 (>h. D. 318 ; 
Nurse v. Durnford (1879), 13 Ch. D. 764 ; Williams v. 
4‘reston (1882), 51 L. J. Ch. 927 ; Colonial Bank r. 
Whinney (1886), 11 App. Cas. 426 ; Rc Holland, Crogg t\ 
Holland, [1902] 2 Ch. 360. 

608. Debt due to judgment debtor.] — Dundas 
V. Dutens, No. 607, ante. 

609. .] — Harrison v. Paynter, No. 554, 

ante. 

Money In hands of sheriff.] — See Nos. 050- 
657, post. 

610. Copyright.] — B. was the sole registered 
proprietor of certain newspapers published by 
him on premises of which he was the rated occupier, 
& he was the owner of the type & x^lant used in 
the publication. He mortgaged the newspapers, 
type, & plant to P., who took no steps to alter 
the registration of proprietorship. The sheriff 
entered under an execution issued by a creditor 
of B., & though possession was demanded by F. 
remained in possession till B. had become bkpt., 
which tt'jok place after two days : — Ilcld : (1) the 
right of publishing a newspaper was goods & 
chattels within Bki)cy. Law Consolidation Act, 
1849 (c. 106), as to reputed ownership ; (2) the 
type <fc plant were not within the order & dis- 
liosition of bkpt., at the time of his bkpey., with 
the consent of the true owner, but the right of 


publication of the newspapers was not capable of 
seizure by the sheriff, & as bkpt. continued the 
solo registered proprietor, & nothing had been 
done to make it apparent that he was not the sole 
owner, the doctrine of reputed ownership applied 
to the newspapers. 

With regard, however, to the property not 
tangible, that which has been called the copyright 
of the newspapers, & was a right to publish 
newspapers, bearing particular names . . . this 
property, this right, was not nor could have been 
seized by the sheriff (Knight Bruce, L.J.). — Re 
Baldwin, Ex p, Foss (1858), 2 De G. & J. 230 ; 
27 L. J. Bey. 17 ; 31 L. T. O. S. 30 ; 4 Jur. N. S. 
522 ; 6 W. R. 417 ; 44 E. R. 977, L. JJ. 

Annotations: — As to (2) Refd. Platt v. Walter (1867), 17 

L. T. 157 ; Kelly v. Hutton (1868), 3 Ch. App. 703. 

Generally , Mentd. Rc Rouho, Ex p. The Assignees (1865), 

13 L. T. 327 ; Rc Cuthbortsou, Ex p. Edey (1876), L. R. 

19 Eq. 264. 

Salaries, pensions, allowances, etc.] — See Bank- 

RUPrcY, Vol. V., pp. 927-930, Nos. 7594-7615 ; 
Choses in A(;tton, Vol. VIII., pp. 436-441, 484, 
Nos. 135-176, 524-527. 

v. Crops. 

See Sale of Farming Stock Act, 1816 (c. 50), 
ss. 1—11. 

611. General rule — Only fructus Industrlales 
seizable.] — Corn other articles, which are raised 
by the industry of man, are emblements which go 
to the exor., & may be taken in execution ; but 
things which give no annual profit, or which 
proceed without the labour of man, are not 
emblements — they go to the heir, & cannot be 
seized under a fi. ja. (Hullock, B.). — Scorell v. 
Boxall (1827), 1 Y. &: J. 396 ; 148 E. R. 724. 

612. What crops may be taken — Growing crops 
— Corn in blade.] — Sheriff taking corn in the blade 
under a fi. fa. & selling it before rent due is not 
liable to account to the landlord of deft., under 
8 Ann., c. 14, for rent accruing subsequently to 
the levy & sale, although he is given notice & 
though the corn be not removed frtim the premises 
until long afterwards, when a considerable propor- 
tion of rent has become due. The landlord’s 


interest in a mining claim is liable to 
seizure & sale. — Clarkson & Fokoik 
V. WisiiAUT & Myers, [1913] A. C. 
828.— CAN. 

e. .] — Cami’Ion V. Turton 

(1884), 3 N. Z. L. R. 337.— N.Z. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (e) iv. 

608 i. Debt due to judgment debtor .] — 
Book debts are not wltliiu the exemp- 
tion of Homestead Act, C. S. B. C,, 
1888, s. 10, as not being within 
the description of personal property 
capable of seizure. — Hudson’s Bay 
C o. V. HAZLE'rr (1896), 4 B. C. R. 
450.— CAN. 

608 ii. .] — Book debts are ox- 

ehided & not liable to seizmo under 
executions. — Jobin-Maruin Co. v. 
Be'CTS (1905), 1 W. L. R. 369. — CAN. 

f. Copyright — Patent.] — Wo are 
unable to draw any sound distinction 
between a copyright & a patent ; both 
are personal, & both are privileges 
given to some person as compensation 
or reward for advantages the public 
are supposed to derive from his work 
or services ; the statutes relating to 
copyrights & patents, permit an assign- 
ineut subject to certain conditions, 
but without such an enabling clause it 
would not be assignable, nor could 
either he levied on in satisfaction of an 
execution (per Cur.). — Brown v. 
Cooper (1870), 1 V. R, (Law) 210. — 
AUS. 

J. — VOL. XXI. 


g. Dividends.] — Right to receive 
dividends In in.solvent estate is an 
" equitable interest ” bound by writ 
of fi. fa. & not a nioro chose in action. 
— Evans v. Stephen (1882), 3 N. S. W. 
L. R. 154.— AUS. 

h. Policy 7mmeys.]—Re New York 
Life Inhurance Co. die Fullerton 
(1919), 45 O. L. R. 606.~CAN. 

j. Policy of insurance.]— A policy 
of insurauoo was not such a “ security 
for money ” as could bo seized by the 
sherilf. — Alley'NE v. Darcy (1855), 
5 1. Ch. R. 56.— IR. 

k. .] — A jiolicy of insurance, 

ollected by debtor on his own life, & 
on which annual premiums are pay- 
able, is not a security for money 
which the sheriff is empowered to 
seize & sell under a ft. fa. — Re Sar- 
OENTO’ Trusts (1870), 7 L. R. Ir. 66. 
— IR. 

l. Right to sue for tnesne. profits.] 

— The right to sue for mesne profits 
is a “ right to sue for damages," & 
therefore carmot bo sold in execution 
of decree. — Siiyam CiiiAND Koondoo 
V. Land Mortgage Bank of India 
(1883), I. L. R. 9 Calc. 695 ; 12 

0. L. R. 440.— IND. 


PART III. SECT. 1, SUB-SECT. 4,— 
E. (e) V. 

611 i. Oeneral rule — Only fructus 
industriales seizable .] — Growing crops 
sown by the person In possession & 


intondecl to be reaped at maturity, 
belug fructus industriales, are chattels 
seizable umier execution, dfc the owner- 
ship of them Is not an interest in laud 
within Btat. h'rauds, s. 4. They aji'o 
bomid by the delivery to the sheriff 
of an execution against the owner, & 
they must equally bo bound by the 
act of the owner. — Cameron v. 
Gibson (1889), 17 O. R. 233.— CAN. 

611 ii. .] — Elves v. Pratt, 

[1917] 1 W. W. R. 1384 ; llAlta. L. R. 
134.— CAN. 

m. What crops rnay be taken — 
Growing crops — Where debtor tenant 
by curtesy.] — When a husband & wife 
reside on land of wmch the wife has 
the fee, the husband is tenant by tha 
courtesy, 8c the crops raised by his 
labour 8c the labour of his servants 8c 
children, are his & liable to seizure 
for his debts, & the sheriff may enter 
to make a levy. — Pourkier v. Ray- 
mond (1869), 1 Han. 512. — CAN. 

n. .] — Growing crops 

are seizable under a division ot. 
execution. — M cDougall v. Waddfxl 
(1877), 28 C. P. 191.— CAN. 

o. After harvest .] — The 

writs of fi. fa, hound all the goods 
& chattels of deft, from the day when 
they were placed in the sheriff’s 
hands, & the crops grown on the land 
subsequent thereto, being the property 
of deft., were bound by the execution 
as they came into existence, although 
they could not be sold by the sheriff 

I I 
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Sect. 1. — Writ of fieri facias : Sub-sect. 4, E, (e) v. 
vi. & vii.] 

remedy in such case is by distress. — Gwilliam v. 
Barker (1815), 1 Price, 274 ; 145 E. R. 1401. 

Annotaiionfi : — Befd. Peacock v. Purvis (1820), 2 Brod. & 
Biug. 362 ; Weight r. Dewes (1834), 1 Ad. & El. 641. 

613. .] — The growing crops of a 

tenant having been seized under a fi. /a., a writ of 
hah. fac. poss. was subsequently delivered to the 
shoriif in an ejectment, at the suit of the landlord, 
founded on a demise made long before the issuing 
of the fi. fa. : — Held : (1) the sheriff was not bound 
to sell the growing crops under the fi. fa.^ as they 
could not, in point of law, be considered as belong- 
ing to the tenant, the latter being a trespasser 
from the day of the demise laid in the declaration ; 
(2 ) the sheriff had no right to allow the landlord a 
year’s rent imdcr 8 Ann., c. 14, that Act con- 
templating an existing tenancy, which, in this 
case, must be taken to have ceased on the day of 
the demise in the ejectment. — Hodgson v. 
Gascoigne (1821), 5 B. & Aid. 88 ; 106 E. li. 1126. 

Annolatums : — As to (1) Reid. lie Medley, Ex p. Barnes 
(1838), 3 Dean. 223 ; Kelly v. Webber (1860), 3 L. T. 124. 
As to (2) Reid. Cox Leigh (1874), 43 L. J. Q. B. 123. 
Ocnerally, Mentd. Mills v. Oddy (1835), 6 Tyr. 571 ; New- 
rortv. Harley (1845), 14 L. J. Q. B. 242. 

614. Potatoes.] — A contract for the 

sale of a growing crop of potatoes, to be dug up by 
the seller, is not a contract for the sale of an 
interest in land, so as to requii'e a note in writing 
to satisfy Stat, Frauds. 

It seems that such a growing crop might be 
taken in execution as goods & chattels, under a 
writ of fi.fa. — Evans v. Roberts (1826), 5 B. & 0. 
829 ; 8 Dow. & Ry. K. B. 611 ; 4 L. J. O. H. K. B. 
313 ; 108 E. R. 309. 

Annotations : — Consd. Scoroll v, Boxall (1827), 1 Y. & J* 
396. Refd. Shelton v. Llvius (1832), 2 Tyr. 420 ; Graves 
r. Weld (1833), 2 Nev. & M. K. B. 725 ; Hallen v. Kunder 
(1834), 1 Cr. M. & R. 266 ; Sainsbury ij. Matthews (1838), 
4 M. W. 343 : Jones v. Flint (1839), 10 Ad. & El. 753 ; 
1. K. Comrs. v. Smyth, I1914j 3 K, B, 406 ; Stephenson v. 
Thompson, [1924] 2 K. B. 240. Mentd. Watts v. Friend 
(1830), 8 L. J. O. S. K. B. 181 ; Washbourn v. Burrows 
(1847), 1 Exch. 107. 

615. Not fruit.] — Growing fruit can- 

not be levied in execution under a writ of fi. fa. by 
the sheriff (Lord Abingek, C.B.). — Rod well v. 
Phillips (1842), 9 M. & W. 501 ; 11 L. J. Ex. 217 ; 
152 E. R. 212. 

Annotation : — Mentd. Washbourn v. Burrows (1847), 1 
'Exch. 107. 

616. Crops not above the earth.] — A 

sheriff seized the crops of a tenant sown in the 
earth, but not sprung up, for an execution creditor ; 
the landlord gave notice of rack rent due, & also a 
further sum by way of a penal rent due under an 
agreement for breaking up & ploughing pasture 
ground ; the sheriff called upon the execution 
creditor & landlord to interplead, but the ct. re- 


fused, to compel them to interplead ; — Qu. : can a 
sheriff seize & sell crops of seed sown in the earth 
before they are sprung up. — ^Bagshaw v. Farns- 
worth (1860), 2 L. T. 390. 

617. Sale — Subject to existing covenants or 
agreements — In debtor’s tenancy — Crown not 
bound.] — Sale of Farming Stock Act, 1816 (c. 60), 
although passed for the purpose of general good 
& public benefit in promoting good husbandry, 
does not extend to bind the Crown ; sales of goods 
seized under prerogative process are not within 
it, & the sheriff must sell unconditionally. Nor 
can he sell crops as subject to tithe ; he must sell 
without any qualification. — R. v. Osbourne 
(1818), 6 Price, 94 ; 146 E. R. 752. 

618. Sale of Farming Stock Act, 

1816 (c. 60), s. 11.] — ^Above sect, prohibited any 
purchaser of farming stock, such as hay, straw, 
etc., from purchasing & carrying it off the farm 
contrary to the restraining clauses of the tenant’s 
lease : — Held : that sect, was not confined to 
sales of farming stock by the sheriff under an 
execution but it applied to all sales of farming 
stock, etc., on a farm, contrary to the restraining 
clauses of the tanant’s lease. 

Senible : by above sect, the purchaser from the 
tenant purchases subject to the restraining clauses 
of the tenant’s lease. — Wilmot v. Rose (1854), 3 
E. & B. 563 ; 2 0. L. R. 677 ; 23 L. T. O. S. 76 ; 
18 J. P. 600 ; 18 Jur. 518 ; 2 W. R. 378 ; 118 
E. R. 1253 ; sub nom. Willmot v. Rose, 23 
L. J. Q. B. 281. 

Annotations : — Consd. Hawkins v. Walrond (1876), 1 0. P. D. 

280. Refd. Lybbe v. Hart (1885), 29 Ch. D. 8. 

619 . Title of debtor defective.] — Hodgson 

V. Gascoigne, No. 613, ante. 

-.l—See, generally, Sub-sect. 4, H., post. 

620. Expenses In removing crops — Cutting, 
carrying, thresnlng, etc. — Not costs of execution.] — 
Expenses incurred by a sheriff for the cost of 
cutting, carrying, threshing, & dressing corn which 
has been taken in execution, are not “ costs of 
the execution ” within Bkpey. Act, 1883 (c. 52), 
s. 46 (1), & therefore if before sale notice of a 
receiving order against the execution debtor is 
served on the sheriff, & the goods are delivered to 
the official receiver or trustee, such expenses are 
not a charge on the goods, & must be disallowed 
on taxation of the sheriff’s costs . — Re Woodham, 
Exp. Conder (1887), 20 Q. B. D. 40 ; 57 L. J. Q. B. 
46 ; 58 L. T. 116 ; 30 W. R. 526. 

Compare Distress, Vol. XVIII., pp. 300, 301, 
Nos. 379-392. 

vi. Deeds and Documents. 

621. Cannot be taken.] — (1) It had never been 
determined that bank notes could be taken in 
execution {per Cur.). 

(2) Deeds & writings could not be taken in 


Tintll they were harvested. — K idd & 
Clements v. Doouerty (1914), 27 
W. L. 11. 636 ; 16 D. L. R. 626 ; 7 
Sask. L. R. 137.— CAN. 

p. Severed crop — Where debtor 

agent for his tri/c.]— Land was con- 
veyed to a married woman, for 
life, for her separate use ; it was 
managed under her directions, & the 
labour paid for by the produce of the 
laud, the husband not interfering 
except as her agent : — Held : the 
crop, when severed, did not become 
the property of the husband, & was 
not liable to seizure under an execution 
against him. — Dow v. Dibbles (1867), 
1 Han. 55.— CAN. 

Q. Growing grass.] — Grass 

Btili growhig & not yet out does not 
come xmder the description of goods 


& chattels & cannot he seized & sold 
under execution. — Late v. McLean 
(1870), 8 N. S. R. 69.— CAN. 

r. Standing crops.] — A writ 

of execution hinds standing crops of 
the execution debtor. — Belaib v. 
Banquk d’Hoohelaqa, [1923] 2 

W. W. R. 771.— CAN. 

•. .] — Standing crops 

are Immovable property & cannot be 
attached. — Cheda Lal v. Mulghand 
(1891), I. L. R. 14 All. 30.— IND. 

t. Duties of sheriff — Right 

to compensation.] — The law does not 
impose upon a sheriff the duty of 
harvesting or threshing crops which 
he has seized &, If he does so without 
the express or implied sanction of the 
execution creditor, he is not entitled 
to reimburse himself for the expense 


BO Incurred out of the moneys realised. 
— Sturgeon v, Henderson, [1017] 
3 W. W. R. 56 ; 37 D. L. R, 64.— 
CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (e) vi. 

a. Land warrant .] — A S. A. land 
warrant or scrip issued under Voiun- 
teor Bounty Act, 1908 (c. 67) (D), 
entitling the holder to select a oerialu 
amount of land, is in the nature of a 
document of title to laud, &, like a 
deed, is not selzable under execution 
or attachment. — Inter-Ooean Real 
Estate Co. v. White (1910), 16 
W. L. R. 361 ; 20 Man. L. R. 67.— 
CAN. 

b. Liquor licence .] — ^A licence under 
Liquor Licence Act cannot be seized 
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execution {per Cub.). — ^Anon. (1734), 2 Barn. 

K. B. 461 ; 94 E. R. 619. 

622 . .] — Francis v. Nash, No. 696, ante. 

vii. Equitable Interests. 

623 . Whether seizable.] — An equitable interest 
cannot be taken in execution. — Metcalf v. 
SCHOLEY (1807), 2 Bos. & P. N. li. 461 ; 127 
E. R. 709. 

624 . Term of years.] — A mere equitable 

interest in a term of years cannot be taken in 
execution by the sherin under a writ of fi. fa. at 
the suit of a judgment creditor. — Scott v. Scholey 
(1807), 8 East, 467 ; 103 E. R. 423. 

Annotations: — FoUd. Metcalf v. Scholey (1807), 2 Bos. & 

P. N. R. 461. Wstd. Doe d. Phillips v. Evans (1833), 1 

Or. Sc M. 450. Oonsd. & Bxpld. Gore v. Dowser (1855), 3 

Eq. Rep. 319. Refd. Spears v. Lord Advocate (1839), 

6 Cl. 180. 

625 . .] — A creditor having sued out 

execution on a judgment at law, & finding the 
interest of liis debtor in a t()rm of years to be an 
equitable interest, has a lien upon it in equity, 
without the aid of Judgments Act, 1838 (c. 110) ; 
& where, after such execution, the leasehold 
estate of debtor had been sold : — Held : the 
execution creditor had a lien on the proceeds of 
the sale. — Gore v. Bowser (18.55), 3 Srn. & G. 1 ; 
3 Eq. Rep. 319 ; 24 L. J. Ch. 310 ; 25 L. T. O. S. 
243 ; 1 .lur. N. S. 392 ; 3 W. R. 157 ; 05 E. R. 
537 ; ajfd.y 3 Eq. Rep. 561 ; 24 L. J. Ch. 440; 
3 W. R. 430, L. JJ. 

626 . .] — A judgment creditor having 

taken out a writ of ji. fa. against his debtor, who 
had an equitable life interest in a leasehold house, 
the sheriff, took i)ossession under the writ & sold 
a portion of the elfects of debtor. The creditor 
now presented a petition under Judgments Act, 
1804 (c. 112), s. 4, for an order for the sale of the 
interest in the house : — Held : as the creditor had 
no charge on the house under .ludgments Act, 
1838 (c. 110), 8. 13, & as an equitable leasehold 
interest could not be “ actually delivered in 
execution,” no order could bo made on the 
petition. — Re Newcastle (Duke) (1800), L. R. 
8 Eq. 700 ; 34 J. P. 104 ; sub nom. Re Newcastle 
(Duke), Ex p. Pauwick, 39 L. J. Ch. 68 ; 21 

L. T. 343 ; 16 W. R. 8. 

627 . .] — Scarlett v. Hanson, No. 632, 

post. 

628 . .] — Goods which had been taken in 

execution under a county ct. judgment were 
claimed by a bill of sale holder. Notice of the 
claim was given by the bailiff to the execution 
creditor. The claim not having been admitted, 
claimant deposited with the bailiff under County 
Courts Act, 1888 (c. 43), s. 156, the amount of 
the judgment debt costs as being the value of the 
goods. The money was paid into ct. by the bailiff 
who then withdrew from possession & applied for 
an interpleader summons. On the same day that 
the summons was issued the execution creditor 
gave notice of his intention to apply for an order 
for the sale of the goods under 0. C. R., 1903, 


Ord. 27, r. 13. On the hearing of the application 
the execution creditor, who had been given no 
opportunity of being heard as to the value of the 
goods before pltf. withdrew, admitted claimant’s 
title but alleged & was prepared with evidence to 
prove, that the value of the goods was sufficient 
to satisfy the amount due on the bill of sale & 
the judgment debt & costs. The county ct. 
judge without hearing the evidence held that, the 
bailiff having withdrawn from possession he had 
no power to order a sale : — Held : if the amount 
deposited with the bailiff was not the value of the 
goods his withdrawal from possession was wrong- 
ful & the county ct. judge had power in that case 
to order him to retake possession ; the case 
must go back to the county ct. judge for him to 
determine after hearing the evidence whether the 
circumstances were such that an order for sale 
ought to bo made. 

Notwithstanding that procedure it was held in 
Scarlett v. Hanson^ No. 632, posi^ that no a(;tion 
will lie against the bailiff for withdrawing & return- 
ing nulla bona^ one reason being that the bailiff 
is not entitled to seize equities (Kennedy, J.). — 
Miller & Co. v. Solomon, [1906] 2 K. B. 91 ; 75 
L. J. K. B. 071, D. G. 

Annotation: — Refd. NowBum v. Jamos, [1909] 2 K. B. 384. 

629. Whole benefleial Interest vested In 

debtor.] — Though as a general rule a judgment 
creditor may not be entitled under a writ of fi. fa, 
to seize goods which are only at the equitable 
disposition of the judgment debtor, yet where 
the whole of the benefl(;ial interest in the chattels 
is vested in the judgment debtor, the trust is no 
defence to an execution at the instance of the 
judgment creditor. — Stevens v. Hince (lOlih 
110 L. T. 935 ; 30 T. L. R. 419 ; 58 Sol. .To. 434. 

630. Equity of redemption.] — A judgment 
creditor, before he is entitled to redeem a mtgo. of 
a leasehold estate & bond creditor, must take out 
execution. — Shirley v. Watts (1741), 3 Atk. 
20 0 ; 26 E. R. 917. 

Annotations: — Reid, Leith v. Pope (1780), 2 Dick. 575 : 

Scott V. Scholey (1807), 8 East, 467. 

631. .] — Equity of redemption of a term 

cannot bo taken in execution. — I jYster v. Dol- 
LAND (1792), 3 Bro. C. C. 478 ; 1 Ves. 431 ; 30 
E. R. 422, L. 0. 

Annotation: — Refd. Scott v. Scholey (1807), 8 East, 467. 

632. Goods assigned under bill of sale.] — Where 
a sheriff, having seized goods under a wiit 
of fi. fa.f withdrew without interpleading, & 
returned 7iuUa bona on finding that they were 
assigned under a bill of sale to another person, & 
where in the event the goods proved to be worth 
more than the sum for which they were so assigned : 
— Held : the execution creditor could not maintain 
an action against the sheriff, for 0. L. P. Act, 1860 
(c. 126), 8. 13, does not give the sheriff power to 
seize such an equitable interest of the execution 
debtor as alone existed in this case. — S carlett v. 
Hanson (1883), 12 Q. B. D. 213 ; 53 L. J. Q. B 
62 ; 50 L. T. 75 ; 32 W. R. 310, C. A. 

Annotation .—Refd. Miller V. Solomon, [1906] 2 K. B. 91. 


by a sheriff under a writ of fi. fa , — 
WALSH V. Walpkb (1901), 3 (j. L. R. 
158 ; 22 C. L. T. 40.— CAN. 

0 . .] — The licence did not 

S ass imder the sheriff’s assignment. — 
Gilmer (1885), 17 L. R. Ir. 1. — 
IR. 

d. Account books.] — Books of 
account cannot be attached In execu- 
tion . — Ee Pbstanji Cursetji Shroff 
(1866), 3 Bom. 0. C. 42.— IND. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (e) vii. 

e. Whether seizable — Equitable lien 


— Of vendor .] — -The equitable lien 
of a vendor for the purchase price 
remaining unpaid under an agreement 
for the sale of land of which ho is still 
the registered owner cannot bo sold 
under an execution against lilni. — 
Traunwkiser V. Johnson (1918), 
11 Alta. L. R. 224. — CAN. 

f. Equity of redemption — In goods.] 
— Under O. 40, r, 31, the sheriff Is 
authorised to seize & sell the interest 
or equity of redemption of the mtgor. 
or personal ohattels. — Gates v. Bent 
(1899), 31 N. S. R. 644.— CAN. 

g. Unassigned right of dower 


in.i — A right of dower in an equity of 
redemption before assignment is not 
edible under a writ of fi. fa. nor is 
the share of ono of several tenants in 
common of an eqiUty of redemption.— 
B-^k OF Commerce v. RomTON (1902), 
4 O. L. R. 106 ; 22 C, L. T. 232 • 1 
O. W. R. 351.— CAN. 1 

h. - — Share of one of several 
tenants in common.] — Bank op Oom- 
MBBOB r. Rolston (1902). 4 O L R 
106 ; 1 O. W. R. 351 ; 22 O L t' 
232.— CAN. 

,, k. Urban /mwesfeod.]— Where 

the owner of an urban homestead 

I I 2 
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Sect. ]. — Writ of fieri facias : Sub-sect. 4, E. {c) 

mi. 

633. Right to suit in equity.] — A. conveyed, or 
assigned his interest in, lands to B# in consideration 
that B. should make or give a lease back a^ain to 
A. of the half or portion of the lands, & m con- 
sideration also of a loan of £200 by B. to A. B. 
covenanted J-o execute the lease accordingly, sub- 
ject to the repayment of the £200 for which B. 
iiad a judgment. No lease actually made, but 

A. remained in possession of his portion upon his 
equitable title. B. lent further sums of money 
to A. & obtained judgments for these sums, & 
then conveyed the lands, & assigned the judgments 
to C. 0. issued writs of fi. fa. on the judgments, 
& in 1781, procured a sale by the sheriff of A.’s 
equitable interest; & on ejectment brought on 
the demises of the purchaser, & of 0., A. was 
tiirncd out of possession. 

A. in 1782 filed his bill in chancery for relief, & 
(‘xecution of a lease to him according to the agree- 
ment, but from embarrassment in his circum- 
stances, did not further prosecute the suit till 
1801. No steps taken between 1782 & 1801 to 
dismiss the bill. In 1808 the bill dismissed below : 
— Held : the decree of dismissal should be reversed, 
for the right to a suit in equity was not a proper 
subject of sale by the sheriff under a fi. fa. & the 
sale was a nullity. — M oore v. Brake (1816), 4 
Dow, 230 ; 3 E. R. 1147. 

viii. Fixtures. 

634. What may not be taken — Fixtures at- ‘ 
tached to freehold — Dyer’s vat.] — A dyer’s vat 
fastened to the wall of a house is parcel of the 
freehold, & cannot be taken in execution under a 
fi. fa. — Day v. Bisbitch (1595), Oro. Eliz. 374 ; 
78 E. R. 022. 

635 , Freehold in possession of debtor.] 

— A sheriff has no right under a fi. fa. to seize 
fixtures where the house in which they arc situated 
is the freehold of the person again.st whom the 
execution issues. — W inn ik Ingilby (1822), 5 

B. & Aid. 625 ; 106 E. R. 1319. 

Annoiations : — Refd. Evans v. Roberts (1826), .'i B. & C. 829 ; 

Re OKtlcn & Wabnsley, Kx p. Loyd (1834), 3 Beuc. & CIi. 

765.; Re Bntterwortb, Exp. Wilson (1835), 2 Mont. & A. 

61 ; Re Gye & Hnifhos, Ex p. Keynal (1841), 2 Mont. D. & 

Be G. 443 ; Mather v. Eraser (1856), 2 K. & J. 536 ; 

Walmsley v. Milne (1859), 7 C. B. N. 8. 115. 


636. .] — (1) Under a fi. fa. the 

sheriff’ cannot take fixtures in a house, whereof the 
freehold is in the debtor. 

(2) Fixtures which the tenant has a right to 
remove may be treated as chattels in a proceeding 
against the tenant ; but as against the owner of 
the estate they are part of the freehold (Bayley, 

J. ). — ;^ACE V. Fagg (1829), 4 Man. & Ry. K. B. 
277 ; 7 L. J. O. S. K, B. 195 ; subsequent proceed- 
ings, sub nom. Place v. Ashby (1831), 9 L. J. O. S. 

K. B. 174. 

Annotations : — As to (1) Refd. Re Ogden & Walmsley, Ex p. 
Loyd (1834), 3 Beac. & Cb. 765 ; Mather v. Fraser (1856), 
2 K. & J. 536. As to (2) Refd. Re Maberly, Ex p. Belcher 
(1835), 4 Beac. & Ch. 703 ; Walmsley r. Milne (1859), 
7 C. B. N. S. 115 : Longbottom v. Berry (1869), 10 B. & S. 
852. Generally, Mentd. Hare v. Horton (1833), 5 B. & Ad. 
715 ; Southport & West Lancashire Banking Co. v, 
Thompson (1887), 58 L. T. 143 ; Pole-Carew v. Western 
Counties & General Manure Co., [1920] 2 Cli. 97. 

637. Fixtures wrongfully removed by 

tenant.] — Where certain mill-machinery, together 
with a mill, had been demised for a f^mi to a 
tenant, he, without permission of his landlord, 
severed the machinery from the mill, & it was 
afterwards seized under a fi. fa. by the sheriff, & 
sold by him ; — Held : no property passed to the 
vendee, & the landlord was entitled to bring 
trover for the machinery, even during the con- 
tinuance of the teim. — Farrant v. Thompson 
(1822), 5 B. & Aid. 826 ; 2 Dow. & Ry. K. B. 1 ; 
106 E. R. 1392. 

Annotations : — Consd. Bland v. Lynam (1827), 5 L. J. O. S. 
C. 1‘. 87. Refd. Garland v. Carlisle (1837), 11 Bli. N. S. 
421 ; Wiltshear v. Cottrell (1853), 1 E. & B. 674. Mentd. 
Petro V, Ferrers (1891), 61 L. J. Ch. 426. 

638. Fixtures to paper mills.] — 

Fixtures demised with a paper mill, & used by the 
tenant in the manufacture of paper, are not 
liable to be seized under an extent for duties upon 
paper, owing by the tenant to the Crown, as 
uRjnsils for the making of paper, in the custody of 
the tenant, under 34 Geo. 3, c. 20, s. 27. — A.-G. 
V. Gibbs (1829), 3 Y. & J. 333 ; 148 E. R. 1207. 

639. By agreement between landlord 

& tenant.] — By an agreement for a lease, it was 
provided that the tenant should at all times 
during the term keep sufficient &. suitable fixtures 
& effects on the premises for the purposes desired, 
& that none of the movable furniture & effects 
should be removed therefrom, except for the pur- 
poses of repair or of being replaced by others ; &, 


nitgcs. it. Ills interest In the pro- 
perty is confined to his equity of 
redemption ; it is that only wldch is 
available to judgment creditors & 
the exemption rights of the owner are 
likewise confined to that equity of 
redemption. — Re Bell, [19221 1 

W. W. R. 1015 ; 2 C. B. R. 271 ; 67 
B. L. R. 66 ; 32 Man. L. R. 9.~-CAN. 

l. Subject to contract for sale.] 

—Seinblc : an equity of redemption 
subject to a valid contract for sale is 
not soizable. — M cMana way v. Cleland 
(1870), 1 C. A. 343.— N.Z. • 

PART III. SECT. 1. SUB-SECT. 4.— 
E. (e) viii. 

m. lyhat may not be taken 
Fixtures attached to freehold — Enyirte 

boiler.] — ■ Hughes tj. Towers 
(1866), 16 C, P 287.— CAN. 

n. — Machinery of mill.] 

— An engine & boiler had been in a 
saw -mill which was burnt down, & 
remained there, set in brick, & bolted 
to timbers let into the ground. The 
shorilE oflei-ed them for sale while in 
this state, but there wore no buyers. 
On the return day of the writ the 
execution debtor sold them to pltfs., 
wlio detached them from the mill, & 
removed them to another place whore 
the sheriff followed & sold under a 


ve7i. ex. : — Held : the first attempt 
at sale was clearly illegal as the goods 
were then fixed to tiio freehold, & 
could not ho taken as chattels. — 
Walton v. Jarvis (1856), 13 U. C. R. 
616 ; (1857), 14 U. C. R. 640.— CAN. 

o. • — ^ . — — Disconnected 
for repairs .] — The machinery of the 
mill had been disoonnectod , & 

taken down to be altered & repaired, 
with the Intention of replacing It 
again : — Held : while thus lying in 
the mill, & on the premises, it could 
not he treated as chattels. — Grant v. 
Wilson (1859), 17 U. C. R. 144.— 
CAN. 

P. — ■ — — C. owning 

laud on which the building for a steam 
saw-mill had been in part erected, 
mortgeiged it to B., having previously 
mortgaged it to M. Afterwards the 
machinery was put in, D. assigned Ids 
mtge. to H., & the ndll having been 
destroyed by fire, the machinery, 
engine, boiler, etc., were removed by 
C., with the assent of H., to another 
county, to place in a new mill,& while 
still detached they wore seized there 
under an execution against the goods 
of C., mtgor. : — Held : thd mochiaory, 
etc., were fixtures before the fire, & 
after it continued to bo the property 
of the nitgoe. & though there was a 


prior mtge. the execution creditor 
showed no right as against H. — 
Harris r. Mallocii (1861), 21 U. 0. R. 
82.— CAN. 

q. — ^ — .] — I. holiig 

the tenant of premises imder pltf. 
consisting of a null, etc., upon the 
same being burned down, refitted tlio 
macldnery, putting in some of tlie old 
& some new portions. Tlie sheriff 
under an execution against the tenant, 
seized some part of the gearing : — • 
Held : primd facie the landlord was 
entitled to the goods seized. — -Bonkin 
V . Cbombie (1862), 11 C. P. 601.— 
CAN. 

r. ,] — The oppo- 

sant was mtgee. of a property ou 
which was a carding mill. Pltf., by 
virtue of a writ of execution de bonis, 
seized the machinery of the mill. 
The mtgee. opposed the seizure on the 
groimd that his mtgo. attached not 
only to the land, but to all the buRdlngs 
& improvements thereon, & that the 
fixtures formed part of the mill & were 
immovable by destination, & there- 
fore could not he seized as goods Sc 
chattels under vsrrit : — Held : on the 
seizure was an absolute nullity. — 
Philion V. BisaoN & Graham (1878), 
2 Lu N. 38 ; 23 L. C. J. 32.— CAN. 

E. .] — Held: a 
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also, that in case the term should be determined 
by effluxion ot time, but in no other case, it should 
be lawful for the tenant, within 21 days after the 
expiration of the term, l>ut not during any other 
period, to remove such fixtures, if any, as he might 
have affixed to the premises, unless the landlord 
should elect to purchase the same, which it should 
be lawful for him to do at a price to be settled by 
arbn. It was further agreed, that in case the 
tenant became bkpt. or insolvent, “ or if any 
distress or writ of extent or execution shall be 
lawfully levied or executed by seizure on the said 

J )remises,” etc., then in any of the said cases the 
andlord might re-enter &. put out |:/ho tenant, “ & 
also seize & retain for her own use, & as her own, 
all fixtures whatsoever, whether tenant’s or trade 
fixtures,” etc. Afttu* this agreement had been 
entered into, the tenant put up some fixtures on 
the premises, which were tenant’s fixtures. 'J'hcse 
fixtures & the tenant’s goods were seized by the 
sheriff, under a fi. fa. on a judgment against the 
tenant, at the suit of a creditor. The landlord, 
thercux)on, put in a claim to the fixtures : — Held : 
by the agreement the tenant had renounced the 
ordinary tenant’s right of removing fixtures during 
the term, consequently, the sheriff had no 
right to take the tenant’s fixtures in execution. — 
Dumekguk V. Kumspiy (1863), 2 H. & C. 777 ; 33 
li. J. Ex. 88 ; 9 L. T. 775 ; 10 .Tur. N. S. 155 ; 12 
W. R. 205 ; 159 E. R. 322, Ex. Oh. 

A nnotcdioiis .—Retd. Lamljourn v. McLolIan, [1903] 2 Ch. 
208 ; Lcschallaa v. Woolf, [1908] 1 Ch. 041 ; lie Britinli 
Red Ash Collieries, [1920] 1 Ch. 320, 

640. .] — On a demurrer, a landlord 

filed a bill alleging that, under an execution against 
his tenant, the sheriff was about to sell all the 
profierty on the demised j) remises, & that it 
appeared by the handbills that it was intended to 
sell the fixtures on the premises .• the 

demurrer would be overruled. 

1 am of opinion that if the sherift' takes part of 
the fixtures belonging to the landlord this ct. will 
interfere to prevent him (liOiiD Romilly, M.R.). — 
Richardson v. Audrey (18(59), 38 E. J. Ch. 508. 

641. Engine & boiler.] — A portable 

engine & boiler was brought to colliery premises to 
be used in sinking a new shaft, & for the purpose 
of steadying the machinery was bolted to a wooden 
framework, which framework was embedded in a 
layer of wet mortar laid upon a brick foundation 
field : it passed to the mtgees. of the realty as 
affixed to the freehold, & could not be seized by 
the judgment creditors of the mtgor. — Cross v. 
Raunes (1877), 46 1.. J. Q. B. 479 ; 36 L. T. 693, 
642. What may be taken — Fixtures the property 
of tenant.] — Place v. Eago, No. 636, ante. 

643. .] — Fixtures can be taken in 

execution by the sheriff just as he may cut growing 
corn, though he may not, like a ’tenant for life 
without impeachment for waste, cut down trees 


(PillLLlMOUE, J.). — CROSSLEY BROTHERS, LTD. V. 
Lee, [1908] 1 K. B. 86 ; 77 L. J. K. B. 199 ; 97 

L. T. 850 ; 24 T. L. R. 35 ; 52 Sol. Jo. 30. 

Atinotations : — Mentd. Provincial Bill Co. v. Low 

Moor Iron Co., 11909] 2 K. B. 344 ; Horwich v. Symond 
(1914), 110 L. T. 1016. 

644. For purposes of trade.]— Things 

set up by lessee for years, for the convenience of 
trade are removable during the term, & seizable 
on Sifi.fa. — Poole’s Case (1703), Holt, K. B. 65 ; 
1 Salk. 368 ; 90 E. R. 934, N. P. 

Annotations ; — Distd. Winn v. Ingilby (1822), 5 B, & Aid. 
62.5. Refd. Ryali v. Rolie (1749), 1 Atk. 165 ; Elwes v. 
Maw (1802), 3 East, 38 ; Steward v. Lonibe (1820), 1 
Brod. &; Bing:. 506 ; Evans v. Roberts (1826), 5 B. & C. 
829 ; A.-G. v. Gibbs (1829), 3 Y. & J. 333; Hallen v. 
Rundor (1834), 1 Cr. M. & R. 266; Crossley v. Lee, [1908] 
1 K. B. 86. Mentd. Lydo v. Russell (1830), 1 B. & Ad. 
394 ; Birch v. Dawson (1834), 4 Nev. & M. K. B. 22 ; 
Re Ogden & Walinsley, Ex p. Loyd (1834), 3 Deac. CJi. 
765 ; Minshali r. Lloyd (1837), 2 M. & W. 450 ; Bishop 
V. Elliott (1855), 11 Exch. 113 ; Pugh v. Arton (1869), 20 
L. T. 865 ; Meux v. Jacobs (f875), L. R. 7 H. L. 481 ; 
Saint V. Pilloy (1875), L. R. 10 Exch. 137 ; Re Roberts, 
Ex p. Brook (1878), 10 Ch. D. 100 ; Cumberland Union 
Banking Co. v. Maryport Hematite Iron & Steel Co., Re 
Muryport Hematite Iron & Steel Co., [1892] 1 Ch. 415 ; 
Gough V. Wood (1894), 63 L. J. Q. B. 564 ; Leschallas v. 
Woolf, [1908] 1 Ch. 641. 

645. .] — In 1824, A. leased to B. 

for 21 years, a colliery, with the right of putting 
up steam-engines, etc., for working it, subject to 
a proviso for re-entry on non-payment of rent or 
insolvency. B. erected on the colliery several 
steam-engines affixed in the ordinary way to the 
soil, & afterwards, in 1827, assigned the colliery, 
with the engines, implements, etc., in use upon it, 
to trustees, in trust to peimit B. to enjoy them 
until default in payment of an annuity granted 
by him ; on such default to take i^ossession, cNo 
sell them & pay the arrears. In .June, 1829, A. 
recovered x>ossession of the j) remises in ejectment 
brought in pursuance of tlie proviso for re-entry. 
In Nov. 1829, the engines & other articles on the 
colliery were seized under a fi. fa. at tlie suit of 
an execution creditor of B. : — Held : the ti-ustees 
could not recover the steam-engines in trover 
against the sheriff. 

The right of a timant is only to remove during 
his term the fixtures he may liave put up & so to 
make them cease to be any longer fixtures. That 
right of the tenant enables the sheriff to take 
them under a writ, for the benefit of the tenant’s 
creditor. . . . These engines, therefore, were never 
goods & chattels at all, so as to pass to pltfs. 
(Parke, B.). — Minshall v , Lloyd (1837), 2 

M. & W. 450 ; Murp. & H. 125 ; 6 L. J. Ex. 115 ; 

1 Jur. 336 ; 150 E. R. 834. 

AnruAcUions : — ^Refd. Mackintosh v. Trotter (1838), 3 M. & W. 
184 ; Wilde r. Waters (1855), 16 C. B. 637 ; Re Trevey 
(1866), 14 L. T. 193. Mentd. Weeton v. Woodcock (1840), 

7 M. & W. 14 ; Elliott v. Bishop (1854), 10 Exch. 496 ; 
Wttlmsley r. Milne (1859), 7 C. B. N. S. 115 ; Re Roberts, 
Ex p. Brook (1878), 10 Ch. D. 100; Gough v. Wood, 
[1894] 1 Q. B. 713 ; Re Do Falbe, Ward v. Taylor, [1901] 

1 fi . ^‘>‘1 


mill built on miid sills laid on piles & 
spiked to the piles & mill -machinery 
& plant therein were attached to the 
freehold 6c passed to pltf. by mtges, of 
the land & premises together with all 
buildings, fixtures Sc appurtenances, 
Sc were not exigible under dofts.’ 
execution against the goods of the 
mtgor. — K ilcatbick v. Stone (1910), 
13 W. L. R. 634 ; 15 B. C. R. 158.— 
CAN. 

■atones. ] — • Two 
mill -stones were seized Sc sold for 
taxes. In replevin by the owner of 
the mill against the purchaser : — • 
Held : the sale was clearfy illegal, the 
stones being part of the mill. — Gnm- 
8HAWK V. Burnham (1865), 25 U. C. R. 
147.— CAN. 

a. Frame house. ] — A 


frame house rested upon posts simk 
in the ground, but not in any way 
attached thereon : — Held ; a fixture. 
Sc not liable to sale under an execution 
against the goods of the vendor of the 
land, by whom It had been put up as 
a dwelling house. — Bald v. Hagar 
(1860), 9 C. P. 382.— CAN. 

b. What may be taken — Fixtures 
capable of removal without injury to 
freehold .] — -A building was converted 
into a steam grist-mill. Afterwards 
the mill machinery was taken out, 
the boiler Sc engine being loft to work 
various other machines, which were 
put in for the purpose of making 
sashes Sc blinds, such as planing 
machines, turning lathe, etc. These 
were fastened to the floors & timbers 
of the building to steady them while 


in motion, each maclilne being inde- 
pendent, capable of being moved 
without material Injury to the building, 
or interfering with the engine, & of 
being worked by any other proper 
motive power : — Held : the maoMues 
were chattels, & seizable under a ft. fa. 
goods. — CAR80ALLEN V. JMOODIB (1858), 
15 U. C. R. 304.— CAN. 

o. — A planing machine 

standing by its own weight on the 
floor, without fastening, with belts & 
an engine to work it, is a chattel liable 
to seizure for taxes. — Hope v. Gum- 
ming (1860), 10 C. P. 118.— -CAN. 

d. .] — Hamilton v. 

Chisholm (1909), 11 W. L. R. 134.— 

CAN. 

®. — ^ — .] — ■ Rails laid down 

by a lessee of the mines under sucli 
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Execution. 


Sect. 1. — Writ of fieri facias: Suh-sect. 4, E. (e) 
'ix. 

646. — - — .] — ^The assignee, for an 

niK'xpij'ed ioriii of sixteen years, under an inden- 
ture assigning to liiin absolutely the fixed & 
movable machinery, plant, fixtures, implements, 
utensils, & efi«cts, fixed to or placed upon or used 
in a foundry, demised, by indenture of mtge., as 
security for pa>Tnent of a debt, the premises for 
t he residue of his term, except the last two days, 
t'e; assigned to the mtgee. aU the fixed & movable 
machinery, plant, fixtures, etc., then or thereafter 
to be fixed or placed on or used in or about the 
premises, all the articles assigned being trade 
articles. The mtge. deed was not registered 
under 17 <fc 18 Viet., c. 38. The trade fixtures 
liaving been seized by the sheriff under a writ of 
fi. fa. issued against the mtgor. ; — Held : as to 
the fixtures, the mtge. deed was a bill of sale, & 
required registration as such, & not having been 
registered, the fixtures were liable to seizure under 
the writ of fi.fa. — Hawtuy v. Butlin (1873), L. 11. 
8 Q. B. 290 ; 42 L. J. Q. B. 103 ; 28 L. T. 532 ; 
21 W. R. 033. 

AnnoUOions Refd. Southport & West Lancashire Banking 

Co.v. Thompson (1887), 87 Ch. D. 64. Mentd. He Wilde, 

Ex p. Daglish (1873), 8 Cli. App. 1072 ; lie Joyce, Ex p. 

Barclay (1874), 0 Ch. App. 576 ; Moux v. Jacob (1874), 44 

L. J. Ch. 481 ; lie Trethowan, Ex p. Tweedy (1877), 5 

Ch. D. 559. 

See, also, Dtstuess, Vol. XVIII., pp. 295-207, 
Nos. 808-321. 

ix. Goods Subject to Building Contracts. 

See Buildino Contacts, Vol. VII., pp. 413, 
414, 410, Nos. 323-325, 333. 

X. Money and Securities. 

See Judgments Act, 1838 (e. 110), s. 12. 

647. Whether seizable — At common law.]— 

Anon, (1734), No. 021, ante. 

648. ■ — — — — .] — P’rancis V . Nash, No. 590, 
ante. 

649. — — Under siatute^ — Judgments Act, 1838 
(c. 110), s. 12.] — The effect of above Act is, to 
place bank-notes &, money seized under a fi. fa. 
upon the same footing as goods ; &, therefore, 
bank-notes so seized are not to be treated as the 
property of the execution creditor, so as to be 
available in the sheriff’s hands to satisfy a writ of 
fi. ja. lodged with him against such execution 
creditor at the suit of a third person. — C olling- 
jiiDUE V . Paxton (1851), 11 C. B. 083 ; 2 L. M. & P. 


654 ; 21 L. J. C. P. 39 ; 18 L. T. O. S. 140 ; 16 
Jur. 18 ; 138 E. R. 643. 

650. Money — Not in control of but only payable 
to debtor — Money held by sherllT — Proceeds of 
execution levied by debtor.] — If a pltf. cannot find 
sufficient effects of deft, to satisfy his judgment, 
the ct. will order the sheriff to retain, for the use 
of pltf., money which ho has levied in another 
action, at the suit of deft. — Armistead v. Philpot 
(1779), 1 Doug. K. B. 231 ; 99 E. R. 151. 

Annotations : — N.F. Willows v. Ball (1806), 2 Bos. & P. N, II* 

376 ; Knight v. Criddle (1807), 9 East, 48 ; Padhold v 

Brine (1822), 7 Moore, O. P. 127. 

651. .] — Money, the surplus 

of a former e:rfecution against deft.’s goods, was 
refused to be stayed in the late sheriff’s hands for 
the purpose of satisfying another execution at 
the suit of the same pltf. against the same deft., 
who had no other effects on which the sheriff in 
office could levy. — PiELDHOUsE v. Croft (1804), 
4 East, 510 ; 102 E. R. 926. 

Annotation .—Refd. Wood V. Wood (1843), 7 Jur. 325. 

652. .] — Deft, having re- 

covered a verdict against tlie sheriff for seizing his 
goods under a distringas in an action at the suit 
of J., & having given a cognovit to pltf., on which a 
fi. fa. issued, the ct. refused to order the sheriff to 
pay over the damages recovered by deft, against 
him to i)ltf. in satisfaction of the fi. fa. — Willows 
V. Ball (1806), 2 Bos. & P. N. R. 376 ; 127 E. R. 
673. 

Annotation : — Folld. Padlleld v. Brine (1822), 7 Moore, C. P. 

127. 

653. — — .] — The ct. will not 

order the sheriff to retain, in satisfaction of a 
present writ of fi. fa. issued by pltf. against deft., 
money or bank-notes, which the sheriff had before 
received for the use of deft., in dischai'go of an 
execution levied by deft, against another, & which 
the sheriff had not paid over. — Knight v. Criddle 
(1807), 9 East, 48 ; 103 E. R. 491. 

Annotations : — Refd. Wood V. Wood (1843), 4 Q. B. 307 ; 

Colonial Bank v. Whinney (1885), 30 Ch. D. 261. 

654. .] — Under an execution 

by A. against B., the ct. will not order the sheriff 
to pay over money in his hands, levied on an 
execution by B, against C. — Padfield v. Brine 
(1822), 3 Brod. & Bing. 294 ; 7 Moore, C. P. 127 ; 
129 E. R. 1298. 

655. -.] — A party privileged 

from arrest having been taken on a ca, sa., by the 
sheriff of G. paid the money to the sheriff, & 
obtained a judge’s order to have it refunded. 


rcHorvatiou, not permanently attache 
to the landH, & capable of remove 
without substantial Injury to the rail 
themselves or the soil, may bo take 
iu execution under a fi. fa. against th 

(Earl) u. Dobb 
(1891), .10 L. R. Ir. 424.— 'IR. 

f* Trade fixtures .] — Th 

rule respecting trade fixtures, a 
Ijetwoen landlord & tenant, Is that a 
such as can bo removed wlthou 
materialiy Injuring the building ma 
be removed, & are liable to sale unde 
an execution against the tonant.- 
Huohm r. Towers (1866), 16 C, I 


g- 


] — lie Trevey 


(1866), 14 L. T. 193.— ir. 

PART HI. SECT. 1, SUB-SECT. 4 

, (») X. 

a. Money — -Bank-notes on bi 
pv sheriff before hanx 
hank t<dlor placed 

wSK ^ho tell 

it payee had tone: 

ID, tne money was solved by a sboi 

under em execution 


payee : — Held : i)roperty In the money 
had passed to the payee as soon as it 
had been placed upon the ledge, & 
execution creditor was entitled to it. 
— Hall v. Hatch (1901), 3 O. L. R. 
147 ; 22 C. L. T. 58.— CAN. 

k. Daily proceeds of busi- 
ness.] — A sheriff seized the daily 
proceeds of a business under an 
execution : — Held : execution creditor 
had a lion on such moneys in priority 
to the claim of the administratrix of 
the execution debtor. — Re Hunter 
(1912), 23 O. W. R. 692 ; 4 O. W. N. 
461 ; 49 C. L. J. N. S. 72 ; 8 D. L. R. 
102.— CAN. 


l. Deposit to the credit o. 

unenfranchised Indian .] — Money de 
posited in a town branch of a bank t( 
the credit of an unenfranchised Indian 
living upon an Indian Reserve, li 
“ personal proper^ outside of thi 
reserve," within Indian Act, 1906 
8. 99, & is liable to attachment.— 
Avert v. Cayuua (1913), 28 O. L. R 
517 ; 4 O. W. N. 1164.-^AN. 

m. Not in control of but ont 

payable to debtor — Held by sheriff. 


Surplus moneys in the sheriff’s hands 
after an execution has been satisfied 
are not available for seizure imder 
an execution. — Palmer v. Richards 
(1921), 30 B. C. R. 321 ; 70 D, L. R. 
732.— CAN. 

n. — — Gift of movable property 
— Not at debtor’s disposal.] — K. was 
recommended a bonus in consideration 
of long & good services. TWs recom- 
mendation was sanctioned, but before 
payment to K., the money was 
attached In execution ; — Held : the 
bestawal of the money was a gift of 
movable property of date subsequent 
to July 1, 1882, & was not evi- 
denced by a registered instrument, 
it could only be effected by actual 
delivery which did not take place; 
the money was not at K.'s disposal, 
& he could not have enforced pay- 
ment ; the money was not liable to 
attachment In execution. — Janki Das 
V. East Indian Ry. Co. (1884), 
I. L. R. 6 All. 634.— IND. 

o. Securities — Bank shares — Bank 
established in another province.h^A 
sale in execution in Montreal inlght be 
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When the town agent was about to do so, the 
money was claimed by the sherifT of M. under a 
fi. fa. directed to him : — Held ; the money could 
not be taken under the fi. fa . — Masters v. Stanley 
(1840), 8 Dowl. 169 ; 9 L. J. Ex. 146 ; 4 Jur. 28. 

666. .] — Wood v. Wood, 

No. 699, ante. 

667. .] — COLLINGRIDGE V. 

Paxton, No. 049, ante. 

668 . Held by third party as trustee — 

Proceeds of sale of property.] — Deft, having con- 
tracted for the sale of some property th.^ purchase- 
money was deposited by the vendee in the hands 
of a third party for the use of defta. ; — Held : this 
money could not be attached under Judgments 
Act, 1838 (c. 110), s. 14. — Hobinson v. Peace 
(1838), 7 Dowl. 93 ; 2 Jur. 896. 

Annotations : — Apld. France v. Campbell, Winter v. Camp- 
bell (1841), 9 Dowl. 914. Consd. Breretou v. Edwards 

(1888), 21 Q. B. D. 488. Refd. Wood v. Wood (1843), 4 

Q. B. 397 ; Watts v. Jefferyes (1851), 3 Mac. & G. 422. 

659. .] — After verdict, & 

before judgment had been entered up, deft, sold 
his leaseholds by auction : — Held : under Judg- 
ments Act, 1838 (c. 110), pltf. could not levy 
execution on the purchase-money. — B r(^wn v. 
Perrott (1841), 4 Beav. 685 ; 49 E. li. 466. 

660. .] — Money deposited in ct. 

in one action pursuant to 43 Geo. 3, c. 46, s. 2, 
Imprisonment for Debt Act, 1827 (c. 71), s. 2, 
cannot be paid out to an execution creditor in 
another action, in satisfaction of his claim, not- 
withstanding the provisions of Judgments Act, 
1838 (c. 110), s. 12, as that sect, does not give 
power to seize money in execution, wliile in the 
hands of a third person as trustee for deft. — 
France v. Campbpjll, Winter v. Campbell 
(1841), 9 Dowl. 914 ; 6 Jur. 106. 

661. Money deposited in court — 

To account of debtor.] — France v. Campbell, 
Winter v. Campbell, No. 660, ante. 

662. Held by debtor *s agent — For purpose 

of paying debt.] — A fi, fa. having been issued to 
the sheriff to levy £97 106'., deft., not knowing the 
exact amount, sent a person with a banker’s bill 
for £66 6.^. and £40 in country notes to the officer 
to whom tlie warrant had been delivered. These 
two sums were tendered to the officer. Uiion his 
stating the amount he was to levy, the person 
went away, in order to obtain the difference, 
leaving the bill & country notes on the table. 


The officer seized both the bill & the notes under 
the execution, while the person was so absent 
upon this errand, &, upon his return with the 
balance, demanded poundage. He subsequently 
seized some sheep for this, when it was paid under 
protest. A rule nisi having been obtained, calling 
on the sheriff to refund ; — Held : the money was 
not liable to seizure, & the ct. would interfere 
summarily to compel the sheriff to refund the sum 
extorted as poundage. — Bell v. Hutchison 
(1844), 8 Jur. 895. 

663. Effect of death of debtor.]— Johnson 

V. Pickering, No. 565, a^ite. 

.] — See, generally, Part II., Sect. 8, 

sub-sect. 1, C. {a), ante. 

664. Securities — Cheque payable to debtor — In 
hands of Accountant-General.] — A judgment credi- 
tor, on ascertaining that a sum of money was about 
to be paid in a cause to his debtor, applied by 
petition to the ct. that the sheriff might be at 
liberty to seize in the Accountant-General’s office, 
a cheque by means of which the sum of money 
was to be paid out to the debtor ; — Held : under 
Judgments Act, 1838 (c. 110), s. 12, the cheque 
was liable to seizure, & inasmuch as the cheque 
was in the hands of the Accountant-General, the 
application to tlio ct. was proper. — ^Watt8 v. 
.Iefferyes (1851), 3 Mac. & G. 422 ; 16 Jur. 435 ; 
42 E. R. 324 ; suh nom. Ex p. Reece, 16 L. T. O. S. 
.501, L. C. 

Annotations: — N.F. Oourtoy v. Vincent (1852), 15 Beav. 

48B. Reid. Harris r. Beauchamp, [1894] 1 Q. B. 801 ; 

He Prior, Exp. Prior, [1921] 3 K. B. 333. 

666. .] — A cheque of the 

Accountant-General in favour of A., but not 
delivered out, is not A.’s property, so as to bo 
liable to be seized by the sheriff under Judgments 
Act, 1838 (c. 110), s. 12 ; — HeM : leave to seize 
such a cheque would be refused, but a stop order 
would be granted. — C ourtoy v. Vincent (1852), 
15 Beav. 486 ; 21 L. J. Ch. 291 ; 19 L. T. O. S. 83 ; 
51 E. R. 626. 

Annotation :■ — ^Refd. Widgery v. Tepper, Hall v. Tepper 

(1877), 6 Ch. D. 304. 

.] — Sec, also, Part V., Sect. 3, post. 

666. Stocks.] — Dundas v. Dutbns, No. 

607, ante. 

6^7, Government stocks.] — Caillaud 

V. Estwick, No. 726, post. 

668. Included In fraudulent settle- 

ment — In defeat of creditors.] — Since the passing 


made of shares of a bank, whoso head 
oflico was in Toronto. — lie Bank of 
ONTAiiiO (1879), 44 U. C. K. 247.— 

CAN. 

p. Bond — For conveyance of 

land.y—A money bond for the con- 
veyance of land is seizablo on an 
execution imdor 13 & 14 Viet. c. 53, 
& 20 Viet. c. 57.™ H. v. POTTJfiR (1800), 
10 C. P. 39.— CAN. 

q. Cheque — Payable to debtor 

— In hands of sheriff. Issued 
by Bhoriil in favour of an execution 
debtor cannot, under Ilulo 359, be 
seized by the sliorifC while it remains 
undelivered in the hands of tlie 
sheriff. — G kkooike v. Markham Co. 
(1916), 30 W. L. K. 427 ; 7 W. W. R. 
1096.— CAN. 

r. Not accepted for purpose 

for which tendered.] — Debtor, being 
entitled to an annuity, foimd by a 
report in a minor matter to be charged 
on the minor’s estate, the guardian 
drew a cheque in his favour, which he 
retained In his hands, & which had 
not been accepted in payment of the 
annuity : — Held : the cheque could 
not be seized by the sheritf under a 
ft. fa. The ct. refused to order the 
guardian to pay over the money to 
theaherlfl. — lirOoTTRELL, Exp. Smyth 


(1852), 2 I. Ch. R. 558.— IR. 

8. Fire policy — Where money 

has become payable — Amount 'not ascer- 
tained.] — A flro policy, after a loss has 
taken place, & money has become 
payable thereon, is suoh specialty or 
security for money as is seizable mider 
execution, thoiqfh the amount payable 
has not boon ascertained. — B ank of 
Montreal v. McTavish (1867), 13 
Gr, 395.— CAN. 

t. Mortgage .] — S., by arrange- 
ment between himself & H., the 
owner of the equity of redemption 
under a intgo. made by G., released 
the soourity without any consideration 
paid therefor by H. or G., & dis- 
charged H. from liability : — Held : the 
mtge. would have been seizable had 
it not boon discharged. — Bank of 
Upper Canada v. Shiokluna (1863), 
10 Gr, 157.— CAN. 

n, Assignment regis- 

tered after seizure.] — An execution 
debtor who was a mtgee. of lands 
assigned the mtge., but the assignment 
was not registered until after regis- 
tration of a notice of seizure : — Held : 
the mtge. could not be seized under 
the provisions of Execution Act, 
1897, 88. 23 et seq. — Keenan v. Osborne 
(1904), 7 O. L. R. 134 ; 24 C. L. T. 


132 ; 3 O. W. H. 143.— CAN. 

b. Promissory notes.] — Re 

Bank op Nova Sootia Assessment 
(187 7), 12 N. S. R. (3 R. & C.) 32.— 

CAN. 

0. .] — Shaw v. Dennison 

(1909), 10 W. L. R. 304.— CAN. 

d. Shares.] — Brook v. Ruttan 

(1850), 1 C. P. 218.— CAN. 

e. Though no stock 

certificate issued.] — Shares may be 
seized & sold under an execution, 
though no stock oertifloates mar have 
been issued. — European & North 
American Ry. Go. v. MoLkod (1876), 
16 N. B. R. (3 Pug.) 3.— CAN. 

t. In name of trans- 

feree — Acceptance not signed.] — Stock 
was tremsferred & the transfer entered 
in the stock lodger, so that the shares 
stood in the name of the transferee, 
but before any acceptance had been 
signed the shares were seized under an 
execution against the transferor ; — 
Held : the transfer was complete 6c 
the seizure illegal. — Woodruff v. 
Harris (1854), 11 U. O. R. 490.— 
CAN. 

g. Bond fide assignee .] — 

A bond fide assignmeEt or pledge for 
value of shares in the capital stock of 
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Sect, 1 . — Writ of fieri facias : Suh-sect. 4, S, (r) 
iT., xi., xli. xiii.] 

of Judgments Act, 1838 (c. 110), an investment of 
money in the jmrehase of stock in tlie names of 
trustees, upon trust for the children of the settlor, 
he not having at the time sufficient property 
besides the m^ney so invested to pay the debts 
he then owed, is void under 13 Eliz., c. 5 ; because, 
by Judgments Act, 1838 (c. 110), money or stock 
may be taken in execution, &, therefore, the 
effect of such a settlement would now be to delay, 
liinder, or defraud the ert^ditors of the settlor. 
For the same reason, any purchaser of property by 
a settlor so indebted, in the name of a child or 
other person, would now be void under the statute 
of Elizabeth. — Barrack v. M’Culloch (1856), 
3 K. & J. no ; 26 L. J. Oh. 105 ; 28 L. T. O. 8. 
218 ; 3 Jur. N. 8. 180 ; 5 W. K. 38 ; 69 E. R. 
1043. 

Amiotaiions :■ — ^Refd. Nealo v. Day (1858), 7 W. II. 45. 
Mentd. StepheuH r. Hoatlicote (I860), 1 Drew. & Sm. 138 ; 
R. V. Smith (1870), L. R. 1 C. G. R. 266 ; Lumley v. 
Timms (1873), 28 L. T. 608 ; Birkettv. Birkett (1908), 98 
1j. T. 540 ; lie Mackenzie, Mackenzie v. Kd wards -Moss, 
11911] 1 Oh. 578 ; Montgomery v. Blows, [1916] IK. B. 899. 

-.] — Sec, also, Part V., Sect. 2, j^ost. 
xi. Railway Stock. 

See Railway Companies Act, 1867 (c. 127). 

669. Whether seizable.] — Railway Companies 
Act, 1867 (c. 127), s. 4, takes away from the 
judgment creditor of a railway co. the right of 
taking in execufion the rolling stock & plant of that 
co., but gives him new rights, which are independ- 
ent of the fact whether such co. has or lias not 
rolling stock or plant to be taken in execution. — 
Re Manchester tfc Milford Ry. Co., Ex p. 
Cambrian Ry. Co. (1880), 14 Ch. D. 645 ; 49 
L. J. Ch. 365 ; 42 L. T. 714, C. A. 

Mentd. Taylor v. Neale (1888), 57 L. J. Oh. 
1044 ; Re Knott End Railway Act, J898, [1901] 2 Ch. 8. 

670. Although railway closed to traffic — 

Reopening unlikely.] — The protection from seizure 
in execution by a judgment crediUir, given by 
Railway Companies Act, 1867 (c. 127), s. 4, to the 
rolling stock <fe plant of a railway, after such rail- 
way is open for public traffic, continues although 
the railway is afterwards closed ffir traffic. — 
Midland Waogon Co. v. Potteries Ry. Co. 
(1880), 6 Q. B. D. 36 ; .50 L. J. Q. B. 6 ; 43 L. T. 
511 ; 29 W. R. 78. 

071. Receiver appointed.] — Even if 

a receiver were appointed before the railway was 
open for public traffic, the ct. would probably 
give a judgment creditor leave to levy execution 
on chattels of the co., notwithstanding the appoint- 
ment (Rigby, L.J.). — Re Knott End Railway 
Act, 1898, [1901] 2 Ch. 8 ; 70 L. J. Ch. 463 ; 84 


L. T. 433 ; 49 W. R. 469 ; 17 T. L. R. 353 ; 45 
Sol. Jo. 361, V. A. 

672 . Railway ancillary to company’s 

undertaking — Dock company.] — The protection 
against seizure in execution afforded by Railway 
Companies Act, 1867 (c, 127), ss. 3, 4, applies to 
the railway plant of every co. constituted by a 
statute for the purpose of constructing or working 
a railway, even although the railway is merely a 
subordinate & ancillary part of the undertaking 
authorised by the statute. By two local statutes 
a CO. was authorised to construct a wet dock, a 
lock forming an entrance to the dock, & two short 
railways, each about half a mile long, to connect 
the dock with other railways. Pltfs. had lent 
money to the co. upon mtge. debentures. Defts. 
were creditors of the co., & having obtained judg- 
ment seized in execution certain railway plant 
belonging to it. Pltfs. having brought an action 
for an injunction to prevent defts. from realising 
their execution : — Held : the dock co. was a 
“ CO.” within sect. 3 of above Act, & the railway 
plant belonging to it was protected from seizure 
by sect. 4 . — Great Northern Ry. Co. v. Tahour- 
DiN (1883), 13 Q. B. D. 320 ; 53 L. J. Q. B. 69 ; 
.50 L. T. 180 ; 32 W. R. 559, C. A. 

AnrudoHons : — Apld. Re East & West India Dock Co. 

(1888), 38 Ch. I). 576. Mentd. London & India Docks Co. 

V. Q. E. Ry. & Mid. Ry. (1901), 86 L. T. 29. 

673. .] — Sect. 4 [Railway Companies Act, 

1867 (c. 127)] in order to prevent public incon- 
venience deprives a judgment creditor of the right 
he had to take in execution the rolling stock & 
plant of a railway co. (Cotton, L.J .). — Re Mersey 
Ry. Co. (1888), 37 Ch. I). 610 ; 57 L. J. Cli. 283 ; 
58 L. T. 745 ; 36 W. R. 372 ; 4 T. h. R. 305, 
C. A. 

Annotniion : — Apld. Tie East & West India Dock Co. (1888), 

38 Ch. D. 576. 

674. .] — The iDriucipal objects of the Act 

[Railway Companies Act, 1867 (c. 127)] so far as 
they need be noticed are, first, to afford protection 
to the rolling stc)ck <te plant of the co. used for 
traffic on their railway against executions (Chitty, 
J .). — Re East & West India Dock Co. (1888), 
38 Ch. D. 576 ; 57 L. J. Ch. 1053 ; 36 W. R. 849 ; 
4 T. L. R. 530 ; sub nom. Re East & West India 
Dock Co., Clark v. East West India Dock 
C o., 59 L. T. 236, C. A. 

Annotatioiia : — Apld. Re Knott End Railway Act, 1898, 

[1901] 2 Ch. 8. Mentd. London &, India Docks Co. v. 

G. E. Ry., [1902] 1 K. B. 568. 

xii. Salaries, Peusiores, etc. 

See Choses in Action, Vol. VIII., pp. 436- 
441, Nos. 135-176 ; Bankruptcy, Vol. V., pp. 
927-930, Nos. 7594-7615. 


a cti. iiicorporatod under R. S. O. 
1887, c. 157, is valid between th( 
assignor & the assignee, notwlth 
standing that no entry of the assign 
inent or transfer is made in the booki 
of the ooinpany ; &, as only th< 

debtor s interest in the propertj 
seized can be sold under execution 
the rights of a bond fide assignee can 
not be cut out by the seizure & sale o 
the shares, under execution againsi 
the assignor, after the assignment.— 
Morton n. Cowan (1894), 25 O. R 
529. — CAN. 

I- “TT by judgmen 

debtor .] — Provisions of Execution Ac' 
relating to the method of exeoutioi 
against shares in a co. held by a judg 
ment debtor must be strictly oarriec 
out.— Royal Bank of Canada v 

INSURANOI 

Co., [1920] 3 W. W. R. 517. — CAN. 


k. Stock — In building so- 

ciety. ] — Stock in a building society 
may be taken in execution under 
12 Viot. c, 23. — Robinbon v. Grange 
(1859), 18 U. C. R. 260.— CAN. 

l. In another province 

— Whether seizable.] — Stock was held 
by a resident of Kingston In the 
Merchants Bank, which has Its chief 
place of business in Montreal : — Qu. : 
whether the sheriff could seize Sc sell 
such stock, which was personal 
property out of the province, merely 
because It might, if the directors 
chose, be made transferable at a 
branch oflBce. — Nickle v. Douglab 
(1875), 37 U. O. H. 51.— CAN.' 

PART III. SECT. 1. SUB-SECT. 4.— 
E. (e) xi. 

m. Whether seizable — - Under writ 


of bonis non .] — The roUlng-stook of a 
railway in Lower Canada is a part of 
its realty, being immovable by 
destination, & as such is not liable to 
Boizm ‘0 under a writ of execution de 
bonis. — Grand Trunk Ry. Co. & 
Eastern Townships Bank (1865), 
10 L. C. J. 11 ; 16 L. C. R. 173 ; 1 
L. C. L. J. 53.— CAN. 


n. Against mortgagee.] — The 

railway of defts. was taken In execution 
by the bank & the opposants who were 
large bondholders holding a mtge. on 
the road, opposed the sale on the 

S ound* that the railroad could not, by 
w, be taken in execution. Plti. 
demurred to the opposition : — Held : 
the railway could be taken In execu- 
tion. — Hochklaga Bank & Montreal, 
Portland & Boston Ry. Co. (1881), 
4 L. N. 333.— CAN. 



Part III. —Particular Forms of Execution. 


489 


xiii. Ships. 

675. Seizable — Including machinery, flxtiu-es & 
tools.] — The owner of goods which are in tiio cus- 
tody of the sheriff under a, fi. fa. may make a valid 
sale & delivery of possession of them to a pur- 
chaser. JD., a shipbuilder, being indebted to 
pltfs. in a large sum, as security made an equitable 
assignment to them, dated May 21, 1876, of all 
his right & interest in a steamship built for but 
not delivered to the Turkish Govt., & retained by 
D. as having a lien on the vessel for its price. D. 
also agreed to execute any further assurance of the 
ship to pltfs. which they might require. This 
assignment was not registered under Bills of Sale 
Act, 1854 (c. 36), nor was the ship registered as a 
British ship under Merchant Shipping Act, 1854 
(c. 104), s. 19. By an agreement, dated June 24, 
1876, D. agreed to sell to pltfs. certain machinery, 
fixtures, & loose tools upon his business x)remises 
at a valuation, but this agreement was never 
signed by the parties to it. On July 18, 1876, 
the sheriff, under an execution issued upon a 
judgment obtained against D. by a creditor, took 
possession of the machinery, lixturc.s, & tools, & 
also of the steamship. On Aug. 22, jdtfs., tlie 
sheriff’s officer being still in possc-ssion, under an 
authority from D. took formal possession of part 
of the articles comprised in the agreement of 
June 24, 1876. Deft., having obtained a judg- 
ment against D., a writ of fi. fa. was issued, & on 
8ept. 13, a levy on the machinery, fixtures, tools, 
etc., was made under the writ. On an inter- 
lileader issued to try pltfs.’ right to the steamship, 
& to the machinery, etc., as against deft. ; — Held : 
(1) pltfs. had a good title to the ship, & to the 
machinery, etc., as against deft., because the trans- 
fer of the ship by D. to pltfs. being within the 
exceptions in Bills of Sale Act, 1854 (c. 36), s. 7, 
was effectual without registration undi^r that Act, 
& the ship was not a British ship so as to require 
registration under Merchant Shipping Act, 1854 
(c. 104), 8. 19 ; (2) the sale by D. to pltfs. of the 
machinery, etc., was valid, notwithstanding they 
were in the custody of the sheriff when pltfs. took 
possession. — Union Bank op Ijondon v. Lenan- 
TON (1878), 3 C. P. D. 243 ; 47 D. J. Q. B. 409 ; 
38 L. T. 698 ; 3 Asp. M. L. 0. 600, C. A. 

Annotations : At! to (1) Consd. Gapp v. Bond (1887), 19 

Q- B. JJ. 200. Refd. Tlu) .James W. Elwell, 11921J 1'. .'{.'ll. 


676. As a whole — Though part only sale- 

able by sheriff.] — A foreign ship was seized under 
a sheriff’s writ of fi. fa. in execution of a judgment 
obtained by the charterers of the ship against the 
owners of 50/64th shares in the ship. Subse- 
quently the ship was arrested by the Admlty, 
marshal in an action in rem for necessaries. 
Various other writs in rem were issued against the 
ship, including a writ by the master in respect of 
wages. The sheriff was unable to effect a sale, & 
the ship was sold by the marshal without prejudice 
to the rights of the various claimants : — Held : 

(1) the sheriff was entitled to seize the ship as a 
whole, although ho could only have sold the 
56/64 th shares belonging to the judgment debtors ; 

(2) as the ship, at the time of her seizure by the 
sheriff, was encumbered with the master’s lien for 
wages, the claim of the master had priority to the 
claim of the execution creditors. — The James W. 
Keweel, [1921] P. 351 ; 90 L. J. P. 132, 355 ; 
125 L. T. 796 ; 37 T. L. R. 178, 835 ; 15 Asp. 
M. L. C. 418. 

677. Not if previously mortgaged.] — (1) If 

the owner of a ship charge her for repairs done 
in England by an instrument under seal, stated 
to be by way of bottomry, upon which she is 
afterwards seized by Admlty. process, & decreed 
to be sold to satisfy the demand, & no appeal is 
made from that sentence, but between the seizure 
& decree a writ of execution issues against the 
owner at the suit of another creditor, the sheriff 
cannot take the vessel under this writ, nor can he 
maintain trover against the officer in possession 
by the warrant of the Ct. of Admlty. 

(2) If A. lend money on the security of a ship, 
&, take possession before execution, executed at 
the suit of B., the vessel cannot be seized under 
B.’s execution. — Ladbroke v. Crickett (1788), 
2 Term Rep. 649 ; 100 E. R. 349. 

Annotation : — As to (I ) Consd. Atlas (1827), 2 Hag. Atlm. 48. 

678. .] — A bill of sale of 3/4th parts 

of a ship then being in the port to which she 
belongs executed by three of four joint owners, 
transfers the property to the vendee at the time 
of its execution, if at that time a memorandum of 
such transfer be indorsed on the certificate of 
registry ; A signed by the three, & a copy of such 
indorsement be delivered to the proper officer 
on the next day, & afterwards within a reasonable 
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o. Seizable — At common law.] — 
The etniity of redemption in the 
Hhai’os in a ship cannot bo HOized by 
any common law process. — W il-son 
Brothers v. Donald (1899), 7 B. C. li. 
33.— CAN. 

p. Debt due by person 
Other than proprietor.] — Idtf. having 
obtained judgment against defts., 
seized, as belonging to G. L. one of 
them, a yacht called the Petrol. The 
opposant Hied opposition claiming to 
be the registered owner of the vessel 
& produced a registered certilloate to 
that effect dated Deo. 9, 1882. Pltf. 
contested the opposition alleging fraud 
& collusion between deft., then insol- 
vent, & the opposant. He set up that 
the vessel belonging to deft, bed only 
been registered In the name of the 
opposant for the purpose of putting 
It out of the reach of deft, 's creditors : — 
Held : the seizure for an ordinary debt 
due by a person, other than the 
Festered proprietor of a vessel was 
null, & even proof of fraudulent sale, 
prior to the registration was not 
sufficient to give legitimacy to the 
seizure made on behalf of a creditor 
of the vendor. — D arveau v . Cyprien 
(1884), 10 Q. L. R. 348.— CAN. 


q. Whether personal noti/i- 

cation, ^lecensary .] — The seizin“e by a 
bailiff, under a writ of execution, of 
the liull (d a steamer lying in the 
waters of a canal, made from the bank, 
at a distance of five or six hundred 
feet, without going on board & 
notifying those in charge, is null & 
void. — Bookkk V. Brook (1907), 
Q. U. 32 S. C. 142.— CAN. 

r. — __ Under bill of sale .] — 

Deft, in an execution, being the 
registered iiroprietor of shares in a 
ship, a writ of ft. fa. was delivered to 
the sheriff & the solr. for the creditor 
by the direction of the sheriff procured 
a oertlflcate of registry from the slilp 
& delivered it to the sheriff who 
retained it. The sheriff was registered 
at the custom house imdor Merchant 
Shipping Act, as the owner of the 
shares which wore afterwards sold liy 
him & transferred to the purchaser 
by a bill of sale which was also 
registered : — Held : the seizure wa.s 
effectual although the sheriff did not 
go on board the ship, & the property 
in the shares was regularly transferred 
by the hill of sale. — Harley v. Harley 
(1800), 11 I. Ch. R. 451.— IR. 

s. Und^r mortgage .] — A ship- 

owner having morteaged his ship has 
still an interest in ner seizable in 


attachment. — A uiiin Ah Skinq r. 
Ahmed Mahomed (1800), 1 Ind. Jur. 
N. S. 241.— IND. 

bond fide pur- 
chaser of a ship, with a legal title 
according to the provisions of Merchant 
Shipping Act, 1854, is not bound by 
notice of a prior imregistered mtge. ; 
therefore, an in junction was refused, 
on the application of an unregistered 
mtgeo., to restrain the purchaser of a 
ship at sheriff’s sale, & who, as such 
purchaser, had become the registered 
owner, from disposing of the ship 
until the mtgo. was satisfied, though 
he piu’chased with notice of the mtge. 
— De Wolf v. Carvill (1865), 6 All. 
299.— CAN. 

] — Where property 

alleged to be part of the equipment of 
a ship is in the possession of a receiver 
appointed in an action in rem In the 
Exchequer Ct. to enforce a mtge. of 
the ship, such property cannot be 
seized by a shertff under a writ of 
fi. fa. issued on a judsmient recovered 
against the registered owner of the 
ship In the Supreme Ct. : & the 

Supreme Ct. has no jurisdiction on the 
application of the sheriff to grant an 
order directing the trial of an inter- 
pleader Issue between the ml^ees. & 
the judgment creditors. — Wilijamson 
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Execution. 


Sed, 1. — Wrif of fieri facias: Sub-sect. 4, E. {e) 
xiii. & xiv.] 


time the other owner execute the bill of sale & 
sign the indorsement & a copy of the indorsement 
signed by the four, be left with the proper officer ; 
therefore, where upon a writ of fi. fa. against one 
of the three the sheriff seized his share after the 
execution of the bill of sale & signature of the 
indorsement by the three, but before the delivery 
of the copy of such indorsement to the proper 
officer : — Held : the sheriff might abandon the 
seizure & return nulla bona. — Palmer v. Moxon 
(1813), 2 M. & S. 43 ; 105 E. B. 298. 

ATmotations ; — Consd. Boyson v. Gibson (1847), 1 C. B. 121- 
Befd. Dixon v. Ewart (1817), Buok, 94. 


679. Ship & cargo.J — An assignment 

of a future cargo is good in equity. A., by deed, 
assigned a ship, then at sea, & engaged in the 
South Sea Fishery, & “ her future cargo,” to L. & 
Co., by way of mtge. A, & L. <fc Co. both for- 
warded to the captain notice of the assignment. 
On the amval of the ship in London, the captain, 
by the direction of M., the managing clerk of A., 
who was then abroad, delivered up the si dp & 
cargo to L. & Co., who put their agent on board. 
Two days after, the sheriff seized the ship under 
a fi. fa. On bill by L. & Co. : — Held : they, 
having got an assignment of the future cargo, 
which would be good in equity against A., & 
having perfected their legal title by taking pos- 
session lawfully, were entitled to hold the same 
against the judgment creditor. — Langton v. 
Horton (1842), 1 Hare, 549 ; 11 L. J. Ch. 299 ; 
0 Jur. 910 : 00 E. B. 1149. 

An^tcUio7i8 .‘—Consi. Holroyd v. Marshall (1862), 10 H. L. 
Cas. 191. Reid. Wliltworth v, Gaugain (1844), 3 Hare, 
416 ; Gale v. Burnell (1846), 7 Q. B. 850 ; Watts v. 
Porter (1854), 3 E. & B. 743 ; Acraman v. Bates (1860), 
1 L. T. 322. Mentd. The Ariel (1857), 29 L. T. O. H. 133. 

680. .1 — Whore a ship had been 


mortgaged for a debt a creditor who has got 
judgment against the registered owner of the 
ship cannot take & sell the ship in execution, for 
to do so would defeat the rights of tlie intgee. to 
make the ship available as a security for his debt, 
given him by Merchant Shipping Act, 1861 (c. 104). 
— Kitchen v. Irvine (1868), 28 L. J. (^. B. 40 ; 
6 Jur. N. S. 118. 


Annotation .’—"RbU. The James W. ElweU, [1921] P. 351. 

681. Subject to pre-existing lien — Master’s 

lien for wages.]— T he .James W. Elweli., No. 
070, ante. 

682. Interest & costs on recovered 


damages.] — T he Joannis Vatts (No. 2), No. 612, 
ante. 

683. Sale of ship seized — Property passes by bill 
of sale.] — Upon a sale of a ship in execution of a 
judgment the sheriff passes the property by bill 
of sale {per OuR.). — Ohasteauneuf v. Oapeybon 
( 1882), 7 App. Cas. 127 ; 51 L. J. P. C. 37 ; 40 
L. T. 65 ; 4 Asp. M. L. 0. 489, P. C. 

xiv. Term of Years. 

684. Sheriff’s right of seizure.] — Prr v. Hunt 
(1681), 2 Cas. in Oh. 73 ; 1 Eq. Cas. Abr. 68 ; 22 
E. B. 852 ; sub nom. Pitt v. Hunt, 1 Vem. 18 ; 
sub nom. Hunt v. Pit, Freom. Ch. 78, L. C. 
Annotations : — Mentd. Jowson tJ. Monleon (1742), 2 Atk. 

417 ; Incledon r. Nortlicote (1746), 3 Atk. 430 ; Bocket 

V. Beoket (1760), 1 Dlok. 340 ; Doe d. Shaw v. Steward 

(1834), 1 Ad. & El. 300 ; SturglB v. Champneys (1889), 9 

L. J. Ch. 10 ; Hanson v. Keating (1844), 4 Hare, 1. 

685. Of term only — Not of land.] — The 

sheriff’s assignment of a term is sufficient without 
an actual seizure of the lease. 

That [proof of seizure of lease] is unnecessary ; 
the assignment is sufficient evidence of the seizure. 
The sheriff, under the fi. fa. could not enter on the 
land ; he could only seize the lease, & that need 
not be seized to give validity to an assignment 
(Wtlles, j.). — Coleman v. Bawlinson (1858), 
1 F. & F. 330, N. P. 

686. From when term bound — When delivered 
to sheriff — Subsequent assignment by debtor In- 
effective.] — A leasehold estate is affected by an 
elegit or fi. fa. from the time it is lodged in a sheriff’s 
hands ; & if the debtor subsequent to this makes 
an assignment of it, the judgment creditor may 
proceed at law to sell the temi, & the vendee will 
be entitled to the possession, notwithstanding 
such assignment. — B urdon v. Kennedy (1757), 
3 Atk. 739 ; 20 E. B. 1224, L. C. 

Annotations : — Refd. Scott V. Scholey (1807), 8 East, 467 ; 

Giles V. Grover (1832), 9 Bing. 128 ; Westbrook v. Blythe 

(1854), 3 E. & B. 737. 

687. Whether breach of covenant — Operating as 
forfeiture of lease — As between landlord & tenant.] — 

A lessee, who had covenanted not ” to let, set, assign, 
transfer, make over, barter, exchange, or other- 
wise part with the indenture,” etc., with a proviso 
that the landlord might in such case re-enter, 
gave a warrant of attorney to confess judgment 
on which the lease was taken in execution & sold ; 
— Held : no forfeiture of the lease. — D oe d. 
Mitchinson V. Carter (1798), 8 Term Bep. 67 *, 
101 E. B. 1264. 

Annotations : — Apia. li. V. Rohiuson (1811), Wight. 386 ; 

Doe V. Bevan (1815), 3 M. & 8. 353. Contd. Flight v. 


V 


Bank or Montreal (1899), C 
B. C. R. 486.— CAN. 

'.] — Upon an actiou 


fur inHuranco upon a vessel under the 
usual Interim receipt : — Held : the 
mtgor. of a lum-roglsterod vessel had 
not such an Interest as was eaiouble 
under a yf. /a., 8 Viet. c. 5, b. 23, onlj 
declaring that the registered owner 
although he shall have mtgod. the 
vessel, shall be considered to bo the 
owner thereof ; that by a pui'chase 
imder a fi. fa. of the mtgor. ’s interest 
In a non-registerod vessel, the lega! 
estate did not pass. — Sgatchkrd v 

Insurance Co 
(1859), 8 C. P, 415. — CAN. 


By Calcvdia Court 
-The Calcutta Ct. 


gmaiZ CaMsc.s.J- v>i.. u 

bmau Causes had power to seize A 
sell a vessel in oxeceitlon of a decree o 
mat et.— Esau Ahmed v. Jassii 
Binbafe (1867), 2 lud. Jui*. N. «. 251.- 

■h—Qu. : whether 
ship can he sold in execution of 
eleeree of the Calcutta 8mall Cause Cn,.- 


Ite The Shah Callander (1866), 1 
Ind. Jur. N. 8. 263. — IND. 

e. .] — The certificate of 

registry of a vessel having been pro- 
duced in an action of reduction for the 
purpose of satisfying the production, 
& the agent of the depositors having 
insisted on the process being returned, 
in order to borrow upon the oortlflcate 
of registry, for the purpose of enabling 
tile vessel to sail during the dependence 
of a discussion wliether the arrest- 
ment of the vessel had been regularly 
loosed, the pursuers applied for a sus- 
pension of the process-caption, Ss a 
suspensiou & interdict against the 
clerks lending up the certificate, 
except for the purposes of the process, 
on a receipt adapted to the clroum- 
stanoes : — held : this was a competent 
proceeding. — Connon v. Ballintkn 
(1853), 2 Stuart, 376.— ^COT. 

.] — The registered owner 

was not precluded, by the levy of 
oxeoutions from giving a bill of sale to 
pltf. & transferring to the latter a 
poBBOssion sufficient to support re- 


plevin.' — Grant v. Robertson (1871), 
8 N. 8. R. 247.— can. 

g. Validity of title.] — The 

title to a British ship is not affected 
by the delivery of a writ of execution 
to the sheriff against the owner of the 
ship. — Caiioon V. Morrow (1862), 6 
N. 8. H. (1 Old.) 148.— CAN. 

h. 2Hme to plead.] — When 

the sale of a vessel belonging to an 
absent deft., which was held by attach- 
ment, under the process of the ot., 
was ordered to take place immediately 
for the purpose of preventing the 
deterioration of the property — time was 
allowed to appear & plead. — S imms v. 
Hoddern (1818), 1 Nfld, L. R. 93. — 
NFLD. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (e) xiv. 

k. Whether saleable.] — A term for 
years in land cannot be sold under a 
division ct. execution, but only such 
things as can be delivered over to the 
purchaser. — D uggan r. Kitson (1861), 
20 U. C. R. 316.— CAN, 
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Ssater (1831), 1 B. & Ad. 673. Apld. Croft v. Lmnley 
(1858), 6 H. L. Cas. 672. CoDSd. Je:^os v. Alexander 
H. L. Cas. 694 ; He Farrow’s Bank, [1921] 8 Cb. 
164. Refd. Boe v, Hawke (1802), 2 East, 481 ; Weatherall 
^ Geering (1806). 12 Vos. 604 ; Doe v. Clarke (1807), 8 
East, 185 ; Wllkmson v. Wilkinson (1819), 3 Swan. 515 ; 
Davis V. Eyton (1830), 9 L. J. 0. S. 0. P. 44 ; Crosbie v. 
I’ooke (1833), 1 My. & K. 431 ; Saltmarsbe v. Hewett 
(1834), 1 Ad. & El. 812 ; Avison v. Holmes, Penny v. 
Avison (1861), 1 John. & H. 530. Mentd. Keeves v. 
Doan, Nunn v. Pellegrini, [1924] 1 K. B. 685. 

688. - — — .1 — If a tenant under 


covenant not to “ let, set, assign, transfer, or make 
over,” etc., the indenture of lease, gives a warrant 
of attorney to confess judgment to a creditor for 
the express purpose of enabling such creditor to 
take the lease in execution under the judgment ; 
this is in fraud of the covenant, & the landlord 
under a clause of re-entry in the lease for breach 
of the condition may recover the premises in 
ejectment from a purchaser under the sheriff’s 
sale. — Doe v. (Jabteb (1799), 8 Terai Itep. 300 ; 
101 E. R. 1400. 


Annotations: — Consd. Sharpe v. Thomas (1830), 6 Bing. 
416. Apld. Flight V. Salter (1831), 1 B. & Ad. 673. 
Consd. Croft V. Lumley (1858), 6 H. L. Caa. 672 ; Jeffries 
V. Alexander (1860), 8 H. L. Cas. 594. Refd. Weatherall 
V. Gcorlng (1806), 12 Vea. 504 ; Doo v. Clarke (1807), 8 
East, 185; R. v. Robinson (1811), Wight. 386 ; Doe v. 
Bevan (1815), 3 M. & S. 353 ; Davis v. Kytou (1830), 9 
L. J. O. S. C. P. 44 ; (Jibbona v. Hooper (1831), 2 B. & Ad. 
734 ; Crosbie r. Tooke (1833), 1 My. & K. 431 ; Salt- 
nmrshe v. Hewett (1834), 1 Ad. & El. 812 ; BilUter v. 
Young (1856), 6 E. & B. 1 ; Avison v. Holmes, Penny v. 
Avison (1861), 1 John. & ,U, 630. Mentd. llenham v. 
Keane (1861), 1 John. & H. 685. 

689. Sale of term — Right of sheriff to sell — Despite 
previous agreement by debtor to sell.] — An out- 
going tenant having agreed to assign the remainder 
of his term to the incoming tenant, the sheriff, 
before an actual assignment made, may, under an 
execution against the outgoing tenant, sell his 
interest in such remaining term, & set upon it the 
same value that the incoming tenant had agreed 
to give for it. — Sparrow v. Bristol (Earl) 
(1813), 1 Marsh. 10. 

690. ^ Agreement for lease.] — Where 

A., having entered into an agreement for a lease, 
has been let into possession & has paid the stipu- 
lated rent, a tenancy from year to year is created, 
which the sheriff may sell under a fi, fa. against 
A. — Doe d. Westmoreland v. Smith (1837), 1 
Man. & Ry. K. B. 137 ; C L. J. O. S. K. B. 44. 

Assignment by sheriff.] — See Nos. 921-927, 'post, 

691. Assignment by debtor — Subsequent to 
delivery of writ — Invalid.] — Burdon v. Kennedy, 
No. (586, ante. 

692. Ejection of debtor — By sheriff — Whether 
permissible.] — If a sheriff on a fi. fa. sell a lease 
or term of an house, he cannot & must not put the 
person out of possession, & the vendee in ; but 
the vendee must bring liis ejectment {per (luR.). — 
R. V. Deane, Bird, etc. (1680), 2 Show. 85 ; 89 
E. R. 811. 


Annofahons .-—Refd. Taylor v. Cole (1789), 3 Term Rep. 
292 ; Playfair v. Musgrove (1845), 3 Dow. & L. 72. 


693. 


-.] — Qu. : whether the 


sheriff, who sells a term in the possession of the 
debtor under a fi. fa.y may not put the vendee in 
possession. 

Under an elegit he [the sheriff] certainly could 
not deliver the land extended (Lord Kenyon, 
O.J.). — Taylor v. Oole (1789), 3 Term Rep. 292 ; 
100 B. R. 582 ; ajfd. (1791), 1 Hy. Bl. 665, Ex. Ch. 

Annotations: — Consd. Playfair v. Musgrove (1846), 14 
M. & W. 239. Refd. Scott v. Scholey (1807), 8 East, 
467 ; Cubltt v. Porter (1828), 8 B. & C. 257 ; Gore v. 
Bowser (1855), 3 Eq. R^. 3i9. Mentd. Turner v. Mey- 
ruott (lo23), 7 Moore, C. P. 674 ; Shorland v. Govott 
(1826), 6 B. & C. 485 ; Lucas v. Nookells (1833), 10 Bing. 
167 ; Bush V. Parker (1834), 1 Bing. N. O. 72 : Gould v. 
LMbury (1834), 1 Cr. M. & R. 264 ; BaiUle v. Kell (1838), 
4 Bing. N. O. 638 ; Weeding v. Aldrich (1839), 8 L, J, Q. B. 


119 ; Newton v. Harland (1840), 1 Man. & G. 644 ; 

Perry v. Fltzhowe (1846), 8 Q. B. 757 ; Harvey v. Bridges 

(1847), 1 Exch. 261 ; Curlewis v. Laurie (1848), 11 L. T. 

O. S. 308 ; Davison v. Wilson (1848), 11 Q. B. 890; 

Hommings v. Stoko Poges Golf Club, [1920] 1 K, B. 720. 

694. Liability of sheriff In trespass.] — 

Trespass against the sheriff for breaking & enter- 
ing pltf.’s dwelling-house. Plea, that deit. entered 
under a fi. fa. & seized & took in execution a 
lease of pltf.’s of the said dwelling-house, under 
which pltf. held & was possessed of the same, &, 
before the return of the writ, sold the term, &: 
continued in possession of the house for the further 
execution of the writ. Pltf. new assigned that 
deft, continued in possession an um'easonable 
time after he had seized & taken in execution & 
sold the lease. To this new assignment deft, 
pleaded, that the dwelling-house in the new assign- 
ment mentioned was not, at the time of the com- 
mitting of the trespass newly assigned, the 
dwelling-house of pltf. At the trial it appeared 
that the sheriff had sold the lease by auction, but 
that no assignment had been executed by him to 
the vendee : — Held : the seizure did not vest the 
term in the sheriff, but it remained in the debtor 
until the slioriff executed an assignment to the 
purchaser, <fc, whether the word “ sold ” im- 
Iiorted an actual assignment or not, the sheriff 
could not justify remaining an unreasonable time 
in the house. — Playfair v. Musgrove (1845), 14 
M. & W. 239 ; 3 Dow. & L. 72 ; 15 L. J. Ex. 26 ; 

5 L. T. O. S. 177 ; 10 J. P. 122 ; 9 Jur. 783 ; 153 
E. R. 465. 

Annotations : — Apld. AbIi V. Dawnay (1852), 8 Exch. 237. 

Refd. Lee v. Dangar, Grant, Hollams, .Sons, Coward & 

Hawksloy & Nathan (1892), 61 L. J. Q. B. 780. Mentd. 

GUmonr v. Supple (1858), 32 L. T. O. S. 1. 

695 . By vendee — Proof of title In action 

of ejectment — Production of fl. fa. without judg- 
ment.] — In ejectment by the vendee of a term 
sold under a ji. fa. against deft, in execution, it is 
sufficient to produce the fi. fa. without proving a 
copy of the judgment, & where it appeared that 
the term had boon granted to deft.’s father, &; 
that on his death, intestate, his son J. entered & 
took administration, & was possessed till his death, 

6 that on his death, deft., his brother, entered, & 
that by indenture between deft. B., concerning 
other premises, it was recited that deft, was legsd 
personal representative of J. : — Held : this was 
primd facie evidence that the term was vested in 
deft. — Doe d. Batten v. Murless (1817), 6 
M. & S. 110 ; 105 E. R. 1184. 

Annotations : — Refd. Doo (1. Morris v. WUliams (1826), 6 

B. & C. 41 ; Magdalen Hospital v. Knotts (1878), 8 Ch. 

D. 709. 

696. Incumbrancer on term — Subsequent to 

execution — Writ returned without term being sold 
— Priority.] — A. being possessed of a leasehold 
house, deposited the lease with B. as a security 
for a debt. C. afterwards obtained a judgment 
against A., & sued out a fi. fa. The sheriff sold 
some of A.’s goods, but not the house, &, returned 
the writ : whilst the writ was in the sheriff’s 
hands D., with A.’s consent, paid the debt due to 
B., had the lease deposited with him as a 
security for the amount, & for other sums due to 
him, from A. ; — Held : 0., having allowed the 

writ to be returned, without requiring the sheriff 
to sell the house, had no priority over D. — 
Williams v. Craddock (1831), 4 Sim. 313 : 58 
E. R. 117. 

Annotation : — Mentd. Whitworth v. Gaugain (1844), 3 Hare, 

416. 

Term acquired by husband — In right of wife.] — 

See Nos. 735, 736, post. 

Equitable interests .] — See Sub-sect. 4, E (/) 
ix., post. 
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Execution. 


Sect. 1. — Writ of fieri facias : Svh-sect. 4, E. (e) 
.r v. xvi.] 

XV. Wearing Apparel^ Bedding^ Tools. 

See Small Debts Act, 1845 (c. 127), s. 8 ; Bkpey. 
Act, 1914 (c. 69), s. 38 (2;. 

697. Not to be seized — Wearing apparel.] — Upon 
a fi. fa. the sheilfl; may take anything but wearing 
clothes (Holt, C.J.). — Habdistey v. Barney 
(1096), Comb. 350 ; 2 Salk. 598 ; 90 E. K. 525. 
Annotation : — Refd. Spltzer v. Chaffers (1863), 14 C. D. N. S. 

686. 

698. In use.] — Wearing apparel on a 

man’s person . . . cannot be taken under a fi. fa. 
(Parke, B.). — Sunbolf v. At.ford (1838). 3 
M. & W. 248 ; 1 Horn & H. 13 ; 2 J. P. 136 ; 
2 Jur. 110 ; 150 E. R. 1135 ; suh nom. Tunbolf 
i>. Alford, 7 L. J. Ex. 60. 

Annotations : — Refd. Spitzor v. Chaffers (1863), 1 4 C. B. N. S. 

686. Mentd. Broadwood v. Granara (1854), 19 J. P. 39. 

699. Insolvent debtor.] — (1) An action 

for converting or detaining goods is not maintain- 
able against a sherilT for seizing under a writ of 
fi. fa. the property of an insolvent after notice 
that it was excepted by him from his schedule 
under Execution Act, 1844 (c. 96), s. 9. 

If such excepted property is exempt from 
seizure under an execution against the goods of 
the insolvent, the proper course is to apply to 
have the execution stayed under 5 & 6 Viet, 
c. 116, s. 1. 

(2) Semble : the wearing apparel, bedding, &; 
tools of an insolvent debtor not exceeding the 
value of £20, which are excepted by him in his 
petition, & are by Execution Act, 1844 (c. 96), 
s. 9, excluded from the oj)eration of the Insolvency 
Acts, are protected from execution by 5 & 6 Viet, 
c. 116, s. 1. — Rideal V. Fort (1856), 11 Exch. 
847 ; 25 L. J. Ex. 204 ; 26 L. T. O. S. 275 : 4 
W. R. 302 ; 156 E. R. 1076. 

Annotation: — As to (1) Refd. Wallingcr v. Gurney (1861), 

11 C. B. N. !S. 182. 

700. ; To value of £5.] — ^A sheriff’s 

bailiff, in the course of executing a writ of fi. fa., 
seized the whole of the judgment debtor’s goods & 
consequently failed to leave wearing apparel, bed, 
bedding, etc., belonging to the debtor to the value 
of £5 as required by Small Debts Act, 1845 
(c. 127), s. 8 : — Held: the sheriff was not liable 
to the penalty imposed by Sheriffs Act, 1887 
(c. 55), 8. 29, for the wrongful act of the bailiff*. — 
Bagoe V. Whitehead, [1892] 2 Q. B. 355 ; 01 
L. .1. Q. B. 778 ; 66 L. T. 815 ; 56 J. P. 548 ; 40 
W. R. 472 ; 8 T. L. R. 503 ; 36 Sol. Jo. 425, C. A. 

Annotations : Lee v. Dangar, Grant, 11892] 2 Q. B* 

337. Refd. Moore v, Broinpton County Court liigh 

BaiUff (1893), 69 L. T. 140 


701 . Of Wife — Apparel the property 

of husband under agreement.] — A husband is 
bound to provide his wife with necessary apparel, 
but is not bound to give it to her. lie may make 
the provision either by giving it to her in accord- 
ance with the common practice, or by lending it 
to her. Therefore, an agreement between husband 
& wife that all articles of wearing apparel used or 
worn by the wife were to be purchased by the 
husband in his own name, & on his credit &. were 
to bo his absolute property, & that he was to be 
entitled to dispose of them as & when & how he 
pleased, his wife having no right or title to them 
except to wear them during Ms pleasure, is valid 
in law, & effectual as against the execution credi- 
tors of the wife. — R ondeau, Le Grand & Co. v. 
Marks, [1918] 1 K. B. 75 ; 87 L. J. K. B. 215 ; 
117 L. T. 651 ; 34 T. L. R. 8; 62 Sol. Jo. 24, 
C. A. 

702. Bedding.] — R idkat. v. Fort, No. 

699, ayxie. 

703. To value of £5.] — Bagge v. 

Whitehead, No. 700, ante. 

704. Tools of trade.] — R ideal v. Fort, 

No. 699, ante. 

705. To value of £5 — Insolvent debtor.] 

— A sheriff seized the goods of a judgment debtor 
under a writ of fi. fa. at the suit of a judgment 
creditor for more than £20, & advertised them for 
sale, except the debtor’s tools of trade, etc., to the 
value of £5, as provided by Small Debts Act, 1845 
(c. 127), s. 8. Before the sale a receiving order was 
made against the debtor, & thereuiion he claimed 
that, by Bkpey. Act, 1883 (c. 52), s. 44, his tools 
of trade, etc., to the value of £20, were excepted 
from the sale. The official receiver made no 
request to the sheriff under Bkpey. Act, 1890 
(c. 71), s. 11, & declined to interfere : — Held : (1) 
Small Debts Act, 1845 (c. 127), s. 8, was in no 
way modified or extended by Bkpey. Act, 1883 
(c. 52), s. 44 ; (2) the sheriff was bound to sell, 
& under Bkpey. Act, 1890 (c. 71), s. 11, to hand 
over the proceeds of sale, less costs of execution, 
to the official receiver, although, had there been 
no sale, the debtor would have been entitled under 
Bkpey. Act, 1883 (c. 52), s. 44, to his tools of trade, 
etc., to the value of £20. — Re Dawson, Ex p. 
Dawson, [1899] 2 Q. B. 54 ; 68 L. J. Q. B. 668 ; 
6 Mans. 200 ; sid) nom. Re Dawson, Ex p. Dawson 
V. Middlesex, Sheriff, 80 L. T. 498 ; 47 W. R. 
524 ; 43 Sol. Jo. 440. 

Value of exempted articles.] — Nos. 699, 700, 
703, 705, ante. 

Compare Distress, Vol. XVIII., pp. 297, 298, 
Nos. 322-347. 


PART III. SECT. 1, SUB-SECT. 4.- 
E. (e) XV. 

1. Wearing apparel — Ball dress. 
— Pltf. seized lii the hands of tht 
furnlsliee a ball dress belong-ingr tc 
deft. Deft, claimed the dress to b( 
exempt as wearing apparel ; — Held . 
a hall dress seized in the hands of tht 
dressmaker & worth $80 could not bt 
considered “ ordinary & necessarj 
wearing apparel. DotT’fKK & Sharpli 
(1883). 4 L. N. 185 ; 27 L. C. J. 25 
6 L. N. 37.— CAN. 


Necessary w.ck ornament.] 

"uhe mangalsuirn, a neck ornament 
wlilch is worn by a Hindu married 
woman during: the lifetime of her 
husband & never removed, is a part of 
her necessary weariiif? apparel, & is 
exempt from execution. — Appana r. 
1 aN(Umma (1884). I. L. R. 9 Bom. 106. 


n. Tools of trade.] ■— Tools & 
Implements ordinarily used in the 
execution debtor’s occupation are no 
longer exempt from seizure when he 


changes that occupation to one in 
whicli the tools & implements in 
question are not ordinarily used. — ■ 
Wright v. Holijnosheau (1895), 
23 A. R. 1.— CAN. 

o. — .] — The prlvilofire granted 
the debtor of selecting & 's^thdrawing 
from seizure “ tools & implements & 
other chattels ordinarily used in his 
profession, art or trade, to the value 
of $200,” only exists wliile the debtor 
is carrying: on his profession, art or 
trade. — Stephens v. Tobaok (1904). 
Q. R. 26 S. C. 41.— CAN. 

P* .] — A boiler & some wood 

were seized by the sheriff under a writ 
of fi. fa., & were claimed by the execu- 
tion debtor as exempt from seizure 
under Yukon Exemptions Ordinance : 
—//eld ; the wood was liable to seizure, 
& also the boiler, as the latter Was not 
a chattel or necessary implement used 
by debtor in the practice of his trade 
or profession. — MoRae v. Frooks, 
Frookb (1911), 17 W. L. R. 


q. .] — Deft, claimed exemp- 

tion of certain carpenters' tools on the 
Krouud that they were the tools of his 
trade. The proof was to the effect that 
deft, was skilled as a carpenter, & was 
often employed as a carpenter, thon(fh 
not regularly : — Held : the tools could 
not be considered exempt. — N oel u. 
Laveruiere (1881), 7 Q. L. R. 367. — 
CAN. 

r. Law hooks.] — • Pltfs. recovered 
judgment against defts., & under their 
execution had seized certain law books 
of deft. These books had been sold 
by pltf. to deft. ; — Held : the books 
specifically paid for wore exempt, 
but the rest were liable to be seized. — 
Canada Law Book Co. v. Fieldhousk 
(1909), 12 W. L. R. 396.— CAN. 

a. AtUomobtle tised hy professional 
chauffeur.}— A m automobile used by a 
judgment debtor to make Ids living 
as a professional chauffeur is not 
exempt from seizure under execution. 
— Burns v. Christianson, 11921] 2 
W. W. R. 368 ; 16 Alta. L. R. .394.— CAN. 
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xvi. Other Property, 

706, Heirlooms — Selzable.] — F. left plate, etc., 
to be enjoy'ed as heirlooms by the persons who 
should be in possession of his respective houses. 
A son being bom who was tenant in tail (subject 
to his father’s life estate), the chattels so left 
vested absolutely in him ; & he dying, vested in 
his father as his representative ; & were liable to 
bo taken &. sold for his (the father’s) debt. — Foley 
V. Burnell (1785), 4 Bro, Pari. Cas. 319 ; 1 Bro. 
C. C. 274 ; Bom. 1 ; 2 E. R. 216, H. L. ; previous 
j>roceedings (1779), 2 Cowp. 436, n. 

Annotations: — Mentd. Vauglian v. Burslom (1790^), 3 Bro- 
C. C. 101 ; Linooln v. Newcastle (1800), 12 Ves. 218 ; 
LJarr v. Erroll (1808), 14 Ves. 478 ; Brandon v. llobinson 
(1811), 18 Ves. 429 ; Brouncker v. Bagrot (1810), 1 Mer. 
271 ; ConduitttJ. Soane (1844). 1 Coll. 285 ,* Anon. (1848), 
11 L. T. O. S. 393 ; Morgan v. Howland (1848), 13 
L. T. O. S, 4 ; Potts v. Potts (1848), 1 H. L. Cas. 071 ; 


Rowland v. Morgan (1848), 6 Hare, 463; Hochford r. 
Hackman (1852), 9 Haro, 476 ; Cox v. Sutton (1856), 25 
L. J. Ch. 845 ; Doncaster v. Doncaster (1856), 3 K. & J. 
26: Soarsdale v. Gurzon (1860), 1 John. & H. 40 ; Hogg 
V. Jones (1863), 32 Beav. 45 ; Moseley v. CreBBej’e London 
& Burton Steam Cooperage Co, (1864), 35 L. J. Ch. 360 ; 
Re .Tohnson’s Trusts U866), L. R. 2 Eq. 716 ; Shelley v. 
Shelley (1868), L. R. 6 Eq. 640 ; Ashton v. Blaokshaw 
(1870), 39 L. J. Ch. 205 ; MartolU v. Holloway (1872), 
L. R. 5 H. L. 532 ; Temple v. Tring (1887), 56 L. J. Ch. 
767 ; Re Angereteln, Angerstein v. Angersteln, [1895] 
2 Ch. 883 ; Re Fotherglll’s Estate, Price -Fothergill v. 
Price, [1903] 1 Ch. 149 ; Re Fitzgerald, Surman e. Fitz- 
gerald (1904), 73 L. J. Ch. 436 ; Re Chesham’s Sottlmt., 
Valentia v. Chesham, [1909] 2 Ch. 329 ; Re Parker, 
Parker r. I’arkln, [iOlO] 1 Ch. 581 ; Re Swan, Witham v. 
Swan, [1915] 1 Ch. 829 ; Re Berosford-Hope, Aldenham 
V. Berosford-Hope, [1917] 1 Ch. 287 ; Re Fowler, Fowler 
V. Fowler, [1917] 2 Ch. 307 ; lie Lewis, Busk v. Lewes, 
[1918] 2 Ch. .308; Re Harcourt, Portman v. Portman, 
[1921] 2 Ch. 491 ; Portman v. Portman, [1922] 2 A. C. 
473. 

707. Settled chattels — Settlement on wife by 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (e) xvi. ^ 

t. Intoxicalino liquors.] — Canada 
Temperance Act docs not prohibit 
judicial sales of intoxicating liquors. 
Under a warrant of distress upon a 
conviction for an offence against the 
second part of the Canada Temperance 
Act, deft.’s property must be levied 
f)n, though it consists of intoxicating 
liquors only, & is in a place where the 
second part of the Act is in force. — 
Exp. Fitzpatrick (1893), 32 N. B. R. 
182.— CAN. 

a. Letters in post office — Addressed 
to debtors.] — -An attaclmient was placed 
on letters in the post office addressed 
to certain judgment debtors. The day 
before the attachment the senders of 
the letters had applied to have the 
letters returned to them : — Held : the 
post office master hold the letters in 
trust for, or on behalf of, the judgment 
debtors, & thoy were accordingly liable 
to attachment on the aj)plioation of 
the docroo -holder. — Narahimuulit v. 
Adiatpa (1890), 1. L. 11. 13 Mad. 242.— 
IND. 

b. Home of debtor.] — 49 Viet, 

c. 17, 8. 117 (8), exempts from 

execution tho land upon wliich deft, 
or his family resides, or w'hieh ho 
cultivates wholly or in part, not ex- 
ceeding 160 acres. — ^Hockin v. 
WiiKLLAMS (1890), 6 Man. L. K. 521. — 
CAN. 

c. Sale by debtor — Mortgaye 

to secure purchase-money.] — Deft, was 
locatee of certain lands under Free 
(Irants & Homesteads Act, R. S. O., 
1887, c. 25, Sc duly obtained patents 
therefor. Aftcu'wards he Sc his wife 
sold & conveyed parts of tho land, 
ho taking back mtg<;8. to secure tho 
purchase-money : — field : tho mtges. 
were not interests in tho laud exempt 
from levy imder execution. — (Jann v. 
KNO’fT (1890), 19 O. R, 422 ; 20 O. R. 
294.— CAN. 

d. ] — A building in wliich 

is tho actual residence Sc homo of a 
j udgment debtor, & not worth more than 
111,500, will be exempt from proceed- 
ings to reallsethe judgment. — Bkrtrand 
V. Maonusson (1895), 10 Man. L. 11. 
490.— CAN. 

e. .] — -F. was the owner of 

a quarter section of land, which was 
Ids homestead, he & his family residing 
thereon. While it was his homestead, 
he transferred it to his wife, the pltf. 
At the time of the transfer, defts. had 
an execution against the lands of F, 
on file in the land titles office : — Held : 
pltf. took the property free from any 
claim of defts. under their execution. — 
Fredericks v. North-West Thresher 
Co. (1910), 15 W. L. R. 66 ; 3 Sask. 
L. R. 280.— CAN. 

f. .] — To render land exempt 

as a “ homestead,” under Exemption 
Ordinance, s. 2 (9), from seizure under 
tho execution, there must be actual 
occupation of it by debtor & actual 


residence by him thereon, & there 
must be, on the land, a dwelling- 
house in which debtor lives. It Is of 
no avail that ho has always considered 
the land his house, & that it has always 
been his inteutlou to make liis per- 
manent residence thereon.^ — ^Imperial 
Elevator Co. v. Shere (1910), 14 
W. L. R. 32 ; 3 Sask. L. R. 197.— CAN. 

g. Onics of proof on debtor .] — • 

Land being seized by the sheriff under 
execution, execution debtor claimed 
exemption for it as his homestead : — 
Held : the land was not the homestead 
of debtor, witliin the moaning of 
Exemption Ordinance ; his absence 
therefrom was not of a merely temporary 
character ; tho onus was upon him, 

6 he had not satisfied it . — Re Hether- 
INGTON (1910), 14 W. L. 11. 629 ; 3 
Sask. L. R. 232.— CAN. 

ji. J — Xf debtor is in 

actual residence upon the land at tho 
time of tho seizure, his homo 6c the 
adjoining 160 acres are prirnd fade 
exempt ; but, if tho execution debtor 
of his family is not in actual residence 
upon the land at tho time it is seized, 
it is prirnd facie not exempt & the onus 
is cast upon lilm to show that it is 
still under tho protection of Ordinance, 
it therefore not selzable . — Re D allin 
(1911), 17 W. L. R. 557 ; 1 Sask. L. 11. 
158.— CAN. 

k. .1 — In 1906 H. made home- 

stead OTitry for 160 acres of land 
in Saskatchew'an, & had ever since 
resliled on tho land, with his wife, pltf. 
Deft, obtained a judgment against H. 
6c issued execution thereon. In 1910, 
H. obtained a patent for the land. & 
then transferred it to pltf., who sent 
in the transfer for registration. When 
she received her cortifleate of title, 
she found that it was subject to deft.'s 
execution : — Held : the land was 
exempt from seizure under execution. — 
Hamilton v. McCuaio (1911), 18 

W. L. R. 84 ; 4 Sask. L. R. 193.— CAN. 

l. .] — -Under Sask. Statutes 

(1912-13), c. 16, s. 17, amending Land 
Titles Act, a homestead, within the 
meaning of Exemption Act, It. S. C., 
c. 47, & the surplus proceeds thereof 
remain exempt from executions after 
an involuntary or forced sale under 
process of law. — National Trust Co. 
V. Stanoul (1914), 29 W. L. R. 723 : 

7 W. W. R. 1389.— CAN. 

m. Execution registered — 

Mortgage subaexiuenily rei/isfereci. ]-— An 
execution registered against a home- 
stead does not take priority over a 
mtge. subsequently registered. — Pol- 
lock V. Holitzki, [1918] 3 W. W. R. 
41 ; 11 Sask. L. R. 352 ; 42 D. L. R. 
491.— CAN. 

n. .] — An execution debtor 

transferred land to his wife who 
acquired title subject to the execution. 
Before seizure under the execution, 
debtor &c his family moved on to the 
land & continued to live thereon : — 
Held : the property was exempt from 


seizure, being the ” homestead ” & 
the property of one of debtor’s family. 
— Canadian Bank op Commerce r. 
Holiski (1920), 1 W. W. R. 677. — CAN. 


o. Residence of representatives 

of deceased debtor.] — The exemption of 
tho homestead in favour of the widow Sc 
children of a deceased execution debtor 
»8 not available unless tho homestead is 
not only necessary for the mainte- 
nance & support, but is also In the enjoy- 
ment, of the widow or children. — Re 
Tripp’s Estate, [1921] 2 W. W. R. 
29.— CAN. 

p. .] — Tho expression 

” materials of houses & other buildings 
belonging to & occupied by agri- 
culturists ” used in Code of Civil 
iTocodure Act, s. 266, is intended to 
exempt from attachment & sale tho 
house dwelt in by an agriculturist as 
such Sc tho form buildings appended to 
such dwelling. The exemption extends, 
after the death of an agriculturist 
debtor, to his representative, who 
oconpioa the house in good faith as an 
agricultui’ist, & who docs not take it 
up merely with tho view of defrauding 
his creditor. — Radiiakisan Hakumji 
V. Balvant Ramji (1883), I. L. 11. 7 
Bom. 530. — IND. 






racier — Resumption of residence by 
debtor.] — Land which had been deft.’s 
homestead hut had lost its home- 
stead character & thus became liable 
to seizure under a writ of execution 
by which it was bound while still a 
homestead was seized under pltf.’s 
execution by tho sheriff giving notice 
& advertisement of seizure 6c Intended 
sale. The sale was adjourned from 
time to time ponding the disposal of 
proceedings taken by deft, to prevent 
the sale. Some time after deft, had 
returned to the land & again taken up 
his residence thereon the shorllf 
re -advertised the land for sale on the 
date to wliich the sale had been ulti- 
mately postponed : — Held : the second 
advertising was given for the purpose 
of giving publicity to the adjourned 
sale, & not as an abandonment of the 
previous seizure or sale proceedings, 
that the sale really took place under 
the adjourned sale proceedings, & 
therefore even though the deft, may 
have made the land his homestead 
before the re -advertisement, that fact 
did not avail to prevent tho sale. — 
Saskatchewan Elevator Co. v. 
Arend, [1923] 3 W. W. R. 1258 ; 4 
D. L. R. 1207.— CAN. 


steamship .] — - 
debtor was 


r. Rroceeds of sale oj 
Held : the execution 
entitled, as on exemption under 
Homestead Act, to 3500 out of $1,000 
realised by the sheriff on the sale of a 
steamship, the only exigible personalty 
of the debtor. — Yorkshire Guarantee 
& Securities Corpn. v. Cooper (1903). 
23 C. L. T, 302 ; 10 B. C. H. 66.— CAN. 


». Goods of partnership.] — The ex- 
emption granted to a “ Debtor 
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Execution. 


Sect. 1. — Writ of fieri facias: Sub-sect. 4, E. (e) 
xvi. & ( /) i. 

husband — No evidence of fraud — Bankruptcy of 
husband.] — The mere fact that a husband makes a 
settlement on his wife with a power of revocation 
is in itself no evidence that the settlement was 
made with intent to defraud creditors. The wife 
is entitled to qlaim possession of goods so settled 
on her as ag^nst the trustee in bkpey. or an 
execution creditor of the husband. — Re Tahn, Exp. 
Tarn (1893), 57 J. P. 789 ; 0 T. L. B. 489, 0. A. 

708. Goods particularly specified — By solicitor 
of creditor — Authority of solicitor.] — Smith v. 
Xeal, No. 1231, post. 

After-acquired chattels.] — See Bills of Sale, 
Vol. VII., p. 55, No. 293. 

709. Not goods held on lien.] — Lego v. Evans, 
No. 598, ante. 

( / ) Whose Property may he Seized. 
i. Goods of Execution Debtor. 

710. General rule.] — Wliere a sheriff, under a 
writ of fi. fa. against A., seized & sold the furniture 
in his house, where he lived with a woman to 
whom he had been married, & to whom the goods 
belonged before the marriage ; — Held : the woman 
having afterwards discovered that the marriage 
was void, might maintain trover against the 
sheriff, & recover the value of the goods, although 
it exceeded the price for which they were sold. — 
Glasspoole V. Young (1829), 9 B. & C. 696 ; 
4 Man. & By. K. B. 533 ; 7 L. J. O. S, K. B. 305 ; 
109 E. B. 259. 

Annotations : — Consd. Balmo v. Hutton (1833), 9 Biiifr. 471 : 

Garland v. Carllale (1837), 11 BU. N. S. 121. Befd. 

Clark V. Nicbolaon (1835), 6 O. & P. 712 ; Whitmore v. 

Blaok (1844), 13 M. & W. 507. Mcntd. Davie v. Arting'- 

fitoU (1880), 42 L. T. 507. 


711. Joint debtors — Discharge of one under 
Insolvent Debtors Act — Others not discharged — 
Judgments Act, 1838 (c. 119).] — A writ of fi. fa. 
having been sued out against four defts. jointly, 
a ca. aa. afterwards issued against them on Aug. 1, 
1840, under which one of them, J., was taken in 
execution on Aug. 10. Having thereupon filed 
his petition under Insolvent Act, he w^ dis- 
charged on baU on Aug. 22, & received his final 
discharge on Nov. 13. On Oct. 9 a horse belong- 
ing to him was taken by the sheriff under a fi. fa. 
of Aug. 11, 1840, issued by pltfs. against the four 
defts. : — Held : (1) the writ of fi. fa. was irregular, 
under Judgments Act, 1838 (c. 110), s. 91, as having 
issued against a party who had been discharged 
’under Insolvent Act ; (2) the three other defts. 
were not discharged by the discharge of the In- 
solvent, & a new writ of fi. fa. might have issued 
against them, either on a return to the prior writ, 
or a suggestion on the recyrd that one of them had 
been discharged from the debt by Insolvent Act. — 
Baynes v. Jones (1841), 9 M. & W. 104 ; 1 Dowl. 
N. S. 373 ; 11 L. J. Ex. 62 ; 6 Jur. 133 ; 152 
E. B. 45. 

Annotation : — Befd. Newton v. Rowo (1844), 8 Soott, N. B. 

26. 

712. Goods comprised in executory contract — 
Contract not completed.] — Pltf. let to D. a house 
& the furniture therein for six months. During 
that period pltf. & D. entered into a written con- 
tract, whereby pltf. agreed to sell the house & 
furniture to D., the purchase-money to be paid on 
the completion of a good title by pltf. Before the 
completion of a good title, the contract was 
rescinded by consent of both parties ; — Held : 
under this contract, tlie furniture never vested in 
D. as his property, &, therefore, could not be taken 


hla family," by the Exemptions 
Ordinance (Alta), does not apply to a 
partnership. — M ackinnon v. Beals, 
[1917] 1 W. W. 11. 1328.— CAN. 

t. Stock-in-traclc .] — A butcher's safe, 
cash remster, counter, etc,, are 
part of his " stock -in -trade," & not 
exemjit from seliiure under a writ of 
fi. fa. — Enduizzi V. Peto & Bboklev, 
11017J 1 W. W. R. 143y.~CAN. 

a. Household furnishings — Fiarw.] 
— A piano comes within the term 
" household furnishings ” used In 
Exemptions Act, li. S. S., 1920 (c. 51), 
& may be claimed to bo exempt from 
seizure along with other furniture whore 
the combination value of the piano &: 
such other furniture does not exceed 
$500. — IJOTIIAM V. Bkioht, 11923] 3 
W. W. It. 94.— CAN. 

b. Exemption — Only debtor can 
claim.] — Exemption from seizure under 
execution Is a privilege that can be 
claimed by the debtor only. — Y ouno 
V. Shokt (1885), 3 Man. L. It. 302.~ 
CAN. 


0. .] — Tbe exemption 

of an urban homestead to the ext-ent 
of $1,500 is a right personal to the 
debtor. He cannot assign or transfer 
It Qua exemption. — lie Bell, [1922] 1 
W. W. it. 1015 ; 67 D. L. R. 66 ; 32 
Man. L. It. 9 ; 2 C. B. R. 271.— CAN. 

d. Must he claimed within 

reasonable time. i—The $500 exemption 
from execution under Homestead Act 
Amendment Act, 1890, s. 2, is not an 
absolute right, but a privilege or option 
to be effectuated only by olalmiug it 
within a reasonable time In regard to 
the speciflo goods seizable, or which have 
boon seized, mider execution, & does 
not apply to tbe proceeds of the goods 
after sale & conversion into money. — 

(1896), 4 B. G. R, 


, Effect of debtor's 
election not to claim.]— Held : deft.’s 


right to exemption was a special 
privilege which she might insist upon 
or not, at her option, & her election 
not to claim the privilege by borrowing 
the goods was binding upon her. — 
Semlne : the right to exemption should 
be claimed at the time of delivery of 
posBossiou or within a reasonable time 
thereafter.— R oy v. Fortin (1915), 
32 W. L. R. 790 ; 9 W. W. R. 407 ; 
25 D. L. R. 18 ; 22 B. C. R. 282.— CAN. 

Trenwith, 

[1922] 3 W. W. R, 1205.— CAN. 

g. Where goods withdrawn 

from. ] — Goods generally exempted from 
seizure under execution but withdrawn 
from such exemption, when the pur- 
oheuio price of them is the subject of the 
judgment proceeded upon, are subject 
to seizure although the Judgment has 
been recovered only upon a bill of 
exchange for the price accepted by the 
judgment debtor.— Canada Law Book 

Co. V. (1907), 17 Man. L, R. 345 ; 

7 W. L. R, 363.— CAN, 

h. Purchaser at sheriff’s sale 

— Acquires no right.] — A purohasor 
at a sherifl’s sale does not acquire any 
right or interest to or In goods which 
are exempt from sale under Home- 
stead Act, & which have been claimed 
as exempt pursuant to the statutory 
option given to the judgment debtor. — 
Fletcher v. Pkndbay (1916), 34 
W. L. R. 310 ; 10 W. W. R. 444.— CAN. 

k. Property must he necessary 

for debtor’s Kuriwood.]— Before property 
of a Judgment debtor can he exempiea 
from execution as falling under the 
head of the property desoribed in 
Code of Civil Procedure Act, s. 266, it 
Is necessary that the ct, should flrst 
express Its opinion that such property 
is necessary to enable execution debtor 
to earn his livelihood. Sc the qt. which 
must decide this point is the ot. which 
issues the execution. — Bakhir Mo- 
hammed V. Doobqa Churn Shaha 


(1883), I. L. R. 10 Calc. 39 ; 13 C. L. R. 
200.— IND. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) i. 

710 i. Oeneral rule.] — After an at- 
tachment has issued, a rule will bo 
granted against any one in possession 
of debtor^ property, to deliver it up 
to the sherlli' to whom the attachmcjnt 
is directed. — MimLENS v. Armstrono 
( 1838), (1823-1900), 1 Ont. Dig. 230.— 
CAN. 

710 ii. .] — An agreement was to 

pay the purchase-money in kind, in 
equity the half share became tho pro- 
perty of vendor as soon as it came Into 
existence & was therefore never tbe 
property of vendee, & it was not sub j cot 
to an execution against vendee under 
which tho whole yearly crop was seized 
while in the vendee’s possession : — 
Held : an execution orodltor can only 
realise upon such interest as debtor 
has in the property. — Johnson v. 
Tanner, 11923] 2 W. W. R. 397 ; 2 
D. L. R, 869.— CAN. 

l. Execution against bene- 

ficiary .] — One W. devised his personal 
estate to three trustees, of whom his 
widow was one, in trust to call In & 
convert tho securities into money, &, 
when received, to invest same & pay 
the interest & produce to the widow 
diming her life, for tho maintenance 
of herself & children . Tho widow, 
after testator’s death, remained on his 
farm. Sc in possession of the stock & 
some personal property, some of which 
she sold. Sc the stock had been added 
to by breeding : — Semblc : the property 
was liable. Ih the widow’s hantm, to 
an execution against her, which, for 
all that appeared, might have been for 
a debt oontraotod for the support of 
herself & family. — Peers v. Carrall 
(1860), 19 U. G. R. 229.— CAN. 

m. Where transfer effectual.] 

-—A partnership existing between 0. Sc 
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under an execution against him. — Lanyon v. 
Toogood (1844), 13 M. & W. 27 ; 13 L. J. Ex. 273 ; 
3 L. T. O. 8. 164 ; 163 E. B. 11. 

ii. Goods of Third Party, 

713. Goods made over by debtor to third party — 
By deed of gift — Debtor remaining In possession.] — 

A deed of gift made of personal chattels is not 
good against creditors, if the donor continue in 
possession ; but if, while they are so in his pos- 
session, they are taken in execution, & redeemed 
for, & on account of the donor, they thereby 
become his absolute property again, &, notwith- 
standing the deed of gift, will pass to a legatee 
under a bequest of all his personal estate,” etc. — 
WiNCHELSEA (COUNTESS) V. MAIDBTONE (LADY) 
(1691), 4 Mod, Bep. 51 ; 87 E. B. 257. 

714. Growing crops — Sale.] — The vendee 

of a Rowing crop of grass, who is in possession of 
the held, for the purpose of making it into hay, 
can maintain trespass against the sheriff, if whor. 
cut, the close be entered, & part of the grass 
carried away by a person, who has purchased the 
grass of a bailiff of the sheriff, who had seized 
& sold it under a fi. fa. against the original vendor, 
where the person actually entering claims under 
the sale of the sheriff’s bailiff, & carries off the 
crop by his authority. — Tompkinson v. Bussell 
(1821), 9 Price, 287 ; 147 E. B. 95. 

715. Bond fide transfer.] — Steven- 

son V. Dickenson (1852), 19 L. T. O. S. 123. 

710 . Under agreement with non- 

execution creditor.] — A creditor having agreed 
with his debtor to take a growing crop in satis- 
faction, <te debtor giving him a receipt for the 
amount of the debt, as if for money paid on a sale 
of the crop, & the creditor having taken pos- 
session : — Held : the transfer, though not regis- 


tered, was good as against an execution creditor.- 

Newman V . Oabdinal (1862), 2 F. «fe P. 840. 

Annotation : — Reid. Broutom v. Grlfflta (1876), 45 L. J. Q. 
688. 

•T't'r With intent to defeat execution.] — A 

tradesman expecting the execution of a writ of 
fi. fa. issued by the Ct. of Ch. for payment of costs 
in a suit, effected a sale of the whole of his fur- 
niture & stock-in-trade. The only document 
passing upon the occasion was a receipt for the 
money paid upon the purchase. A few days after 
the purchaser had taken possession the writ was 
issued, & the sheriff subsequently filed a bill of 
interpleader, upon which the question arose 
whether the sale was fraudulent &- void ; — Held : 
it was not a ground for vitiating a sale that it was 
made with a view to defeat an expectant execu- 
tion *, under the particular circumstances of this 
case there was no ground for saying that the pur- 
chase was not bond fidct & consemiently the sale 
could not be sot aside ; but there being facts of a 
higlily suspicious character attending the transfer 
of the property, the purchaser was ordered to pay 
his own costs.^ — Ualb v. Saloon Omnibus Co. 
(1859), 4 Drew. 492 ; 28 L. J. Ch. 777 ; 7 W. B. 
316 ; 62 E. B. 189. 

Annotations : — Mentd. Thomson v. Barrett (1800), 1 L. T. 
268 ; Ite Baum, Ex p. Cooper (1878), 10 Ch. D. 313 ; 
North Central Wagon Co. v. M. S. Sc L. liy. (1887), 36 
Ch. D. 191. 

718. .] — Tower Finance & Fur- 

nishing Co. V. Brown (1890), 6 T. L. B. 192. 

.] — 6"ec, further, Fraudulent & Voidable 

Conveyances. 

Rights of third parties — For improper seizure.] — 

See Sub-sect. 12, F., Tpost. 

See, also, Distress, Vol. XVIII., pp. 301-303, 
Nos. 393-404. 


B. was dissolved, C. taking all the a-ssets 
Sc assuming all the liabilities of the 
firm : — Held : in the absence of fraud, 
the goods of the firm were effectually 
transferred to C., & were subject to 
an execution placed in the hands of 
deft, sheriff with instructions to levy 
upon & sell the goods of C. — Ckowb v. 
Buchanan (1903), 36 N. S. K. 1.— CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) ii. 

717 i. Goods rnade over hy debtor to 
third party — With intent to defeat 
execution.] — In trespass for taking hay, 
which pltf. claimed to have been de- 
livered to him by deft, in payment of a 
debt. : — Held: evidence was admissible 
on the part of deft,, to show that the 
hay was delivered to pltf. In order to 
prevent its being seized on execution 
against deft., & that no proi^rty was 
intended to pass to pltf. — Knowles 
V. Adams (1863), 5 AU. 445.— CAN. 

n. Without delivery.] — The 

sale of goods by parol in this ease, 
without any actual delivery & change 
of possession : — Held : void as against 
subsequent creditors. — W illiams v. 
Bapeljb (1859), 8 O. P. 186.— CAN. 

o. .) — Pltf. purchased 

& paid for a carriage from one F., 
but did not remove It from the shop. 
At the time of the sale, deft., as sheriff, 
held an execution against the goods 
of F., of which F. had notice, & another 
one was placed in his hands subse- 
quently to the sale to pltf. F. carried 
on business as usual, notwithstanding 
these executions. Sc an actual seizure 
did not take place till later ; — Held : 
pltf., having left the carriage in the 
vendor’s hands more than a reasonable 
time for the removal tiiereof, & there 
being no delivery, followed i^y an 
actual & continued change of possession, 
nor any bill of sale filed, the property 
remained In F.’s hands liable to 
seizure. — Carruthers v. Reynolds 


(1862), 12 C. P. 596.— CAN. 

p. — — ■ Third party in siatvUory 
po88C8sio7i.] — Held: the taking pos- 
session by tho B. & Li. H. Railway 
Co., under statute, of tho property 
previously owned by tho B. B. & G. R. 
Co., oiiorated to transfer tlie same to 
the former, so as to iirovont its being 
seized under a ft. fa. — -Buffalo Sc 
Lake Huron Rv. Oo. v. Corbett 
(1859), 8 C. P. 536.— CAN. 

q. .] — Dofts., warehousemen, 

holding certain grain for one M., gave 
him a warehouse receipt which ho 
indorsed to pltf., wlio had purchased 
tho grain either from or through 1dm. 
The sheriff received a fi. fa. against M., 
under which he seized. M. made a 
voluntary assignment in insolvonoy. 
Tho sheriff gave an order for the gram 
to tho assignee. Pltf. brought detinue 
&. trover against defts., who had shipped 
a portion of the grain to him : — Held : 
he was entitled to recover, the grain 
passed to pltf. by tho sale ; Sc there 
was a sufflolent change of possession, 
in the fact that upon 8c after the sale 
defts. held the grain for pltf.. Instead 
of for M., who was not himself in actual 
possession when he sold. — Richardson 
V. Gray (1869), 29 U. C. R. 360.— CAN. 

r. — Pltf. Sc P. entered 

Into an agreement whereby pltf. 
agreed to purchase. Sc P. agreed to sell, 
ail the deals that P. should cut & 
manufacture during 1897. The deals 
were hauled out & piled alongside the 
railway siding ready to be loaded on 
board tlio cars. A large quantity 
was placed upon tho cars by pltf. with 
the assent of P., Sc was sent for ship- 
ment. The balance of deals remaining 
at the station having been levied upon 
by deft, sheriff, under an execution, & 
absent or absconding debtor process 
against P. ; — Hdd : there was an 
irrevocable appropriation of the deals 
tmder which pltf. became possessed 
of the right to receive & to have them 


under tho contract.^ — Johnson v. 
Loo AN (1899), 32 N. 8. R. 28.— CAN. 

8. Goods sold to debtor — Found in 
possession of third party.] — There is no 
presumption that goods sold in one 
year continue tlio property of the 
vendee when afterwards found in the 
possession of a tliird party as owner. Sc 
the sheriff may show that they belonged 
to such third party. — Kibsock v. 
Jarvis (1859), 9 C. P. 156.— CAN. 

t. Debtor declininy to receive 

goods in course of delivery .] — A. & c3o. 
purchased goods iu England from B., 
which wore shipped to them, to be 
delivered at L. While the goods were 
being transported, A. Sc Co. becoming 
insolvent, determined not to receive 
tliem, & BO advised B., who Immediately 
assented, Sc sent out a power of attorney 
to two persons to act for him. In 
tlie meantime, Sc while the goods were 
in charge of the railway co., defts. in 
these suits placed executions against 
the goods of A. & Co. in tho hands of 
the sheriff, & seized tlie goods some 
distance from the place (*f delivery : — ■ 
Held : tho declining to receive the 
goods by A. & Co. in the course of 
delivery, commmiicated to B., & B.’s 
assent to Sc acting upon it as soon 
as advised, vested the goods in B., who 
was, as against tho executions, entitled. 
— Don V. Law, Don v, Ooilvib (1862), 
12 C. P. 460.— CAN. 


a. Goods in hands of agent far 
sale.] — Pltf. placed a mare in the 
custody of B. for sale with permission 
to make use of her pending the flnfBp g 
of a purchaser. While the mare was 
iu the possession of B. she was levied 
upon under an execution Issued on a 
judgment recovered by deft, against 
B. & was delivered to deft. In settle- 
ment of the debt Sc costs : — Held : 
pltf. was entitled to recover against 
deft, the value of the mare & damages 
for her detention. — Garden v. Nbily 
(1898), 31 N. 8. R. 89.— CAN. 
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Sect. 1. — Writ of fieri fa(^ Sub-sect, (t, E. (/) 
in., iv., ?>., vi., vii., viii-f & x.] 

iii. Goods of Debtor Jointly voith Third Party. 

719. Not selzable.] — The declaration stated 
that pltf. was possessed as of his own property of 
certain cattle, to wit, four horses, which deft, 
converted & disposed of to his own use. Pleas, 
that they w«re not the property of pltf. ; that a 
judgment was recovered against J., & that deft., 
a sheriff’s officer, seized them under an execution 
against J., same being the goods & chattels of J., 
& liable to be seized & taken as aforesaid, & not 
being the property of pltf. To which the pltf. 
replied, that they were the cattle & property of 
pltf. modo et formd. At the trial it was found by 
the jury that they were the property of pltf. & J. 
jointly ; — Held : the issue raised by deft, was, 
whether the cattle were the sole property of J., & 
the jury having found that they were the joint 
property of i)ltf. & J., pltf. was entitled to recover. 
— PABRAii V. Beswick (1836), 1 M. & W. 682 ; 
2 Gale, 153 ; Tyr. & Gr. 1053 ; 5 L. J. Ex. 225 ; 
150 E. R. 608. 

Annotations : — Refd. Higgins v. Thomas (1846), 8 Q. B. 908. 

Mentd. Mayhew v. Herrick (1849), 7 C. B. 229. 

iv. Goods of Bankrupt. 

See Bankruptcy, Vol. IV., p. 175, No. 1624 ; 
Vol. V., pp. 673, 732, 733, 735, 768, 769, 808-837, 
982, 1092-1095, 1181-1183, Nos. 5957, 6342, 
6350, 6362, 6603-6608, 6902-7077, 8034, 8928- 
8947, 9547, 9549, 9561, 9558, 9559. 

V. Goods Subject to Bill of Sale. 

See, generally, Bills op Sale, Vol. VII., pp. 1 
ct seq. 

720. Whether selzable — Not If bill executed bonfi 
fide.] — A farmer gave a bill of sale of all his farming 
stock to secure a debt, the agent of the vendee 
took possession, & resided on the farm while he 
converted the stock, but tlie vendor also con- 
tinued to reside on the farm, & exercised acts of 
ownership over parts of the stock '.—Held : the 
debt being bond fide, the bill of sale taken with 
a view to recover that debt, the jury were war- 
ranted in finding the bill of sale good against a 
judgment creditor taking the stock in execution. — 
Benton v. Thornhill (1816), 7 Taunt. 149 ; 2 
Marsh. 427 ; 129 E. R. 60. 

Annotation : — Reid. Martindalc v. Booth (1832), 3 B. & Ad. 

498. 

721. Bill of sale executed after seizure — 

Without notice of seizure — What amounts to 
notice.] — Gladstone v. Pauwick, No. 664, ante, 

722. Subject to rights of holder.] — On an 

interpleader summons : — Held : after acquii'ed 
property x>assed under a bill of sale, & the sheriff* 
seized subject to the equities. — A non. (1876), 2 
Char. Cham. Cas. 12 ; Bitt. Prac. Cas. 128. 

Ship.] — See Sub-sect. 4, E. (e), xii., ante. 

Goods in apparent possession of grantor.] — Sec 


Bills op Sale, Vol. VII., pp. 110-118, Nos. 640- 

686 . 

Goods of which grantor not true owner.] — See 

Bills op Sale, Vol. VII., pp. 65, 66, 118-126, Nos. 
293-298, 686-717. 

Rights of parties — Grantee against execution 
creditor.] — See Bills of Sale, Vol. VII., pp. 144, 
145, Nos. 793, 794. 798, 799. 

Grantee against wrong-doer.] — See Bills 

OP Sale, Vol. VII., pp. 161, 152, Nos. 821-823. 

After satisfaction of grantee.] — See Bills 

OP Sale, Vol. VII., p. 157, No. 843. 

Where transfer occurred.] — See Bills of 

Sai.e, Vol. VII., pp. 156, 157, Nos. 837-839, 841. 

Goods seized In execution before registration 
of bill.] — See Bills op Sale, Vol. VII. pp. 13, 31, 
84, 105, 106, 108, Nos. 53, 155, 486, 628-634, 
645-648. 

Interpleader by or against execution creditor.]— 

Sec Bills of Sale, Vol. VII., ji. 128, Nos. 724-730. 

vi. Goods of Clcrgyinan. 

See Ecclesiastical Law, Vol. XIX., pp. 417 
el seq. 

vii. Goods of Companies. 

See Companies, Vol. X., pp. 739, 755, 761, 762, 
764, 1185, 1187, 1189, Nos. 4621, 4716, 4763- 
4767, 4783, 8104, 8414-8420, 8434, 8437-8439. 

Railway company — Exemption of rolling stock.] 

— See Nos. 669-674, ante. 

viii. Goods Distrained, 

723. Whether selzable — Goods taken over by 
debtor’s trustee In bankruptcy.] — Goods seized &; 
sold by the landlord under a distress for rent with- 
out any collusion, & purchased by a trustee of the 
tenant’s estate under an assignment by such 
tenant, ft)r the benefit of the creditors, out of the 
trust funds, are not liable to be taken in execution 
by an annuity judgment creditor, although they 
are permitted by the trustees to remain in the 
possession of the tenant. — Guthrie v. Wood 
(1816), 1 Stark. 367, N. P. 

724. .] — Where a sheriff seized goods 

under a fi. fa., which were in the possession of 
another person under a distress for rent : — Held : 
the sheriff was not entitled to relief under Inter- 
pleader Act, 1831 (c. 58). — IlAYTHORN V. Bush 
(1834), 2 Cr. & M. 689 ; 2 Dowl. 641 ; 3 L. J. Ex. 
210 ; 149 E. R, 938. 

.] — See No. 781, post. 

.] — See, also, Distress, Vol. XVllI., i). 342, 

Nos. 779-781. 

See, further, Sub-sect. 5, A., post. 

ix. Goods Held in Fiduciary Capacity. 

725. General rule — Property in hands of trustee 
not selzable.] — A. executed a deed, by which he 
conveyed chattels to B. in trust as to one moiety 
for certain scheduled creditors, as to the other for 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) ix. 

d. Trvst property — Vested in ad- 
ministratrix — In trust for herself 
o</icra.l— Where property is vested In 
an administratrix In trust for the use 
of herself Sc others, such property 
cannot be seized in execution for her 
orsonal debt, though her legal estate 
e coupled vrtth a beneficial interest 
in herself for life. — Colonial Bank of 
Austoalabia V. CoorBB (1876), 2 
V. L. R. 41.— AUS. 

0, Remedy of cestui que trust 

— In equity.] — dry legal estate may, 
at law, he sold by the sherlll under a 
fi. fa. against the property of the 
trustee, oc the only remedy of the 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) iii. 

b. Whether seizablc .] — Testator be- 
(lueathed to J. E. B. & his wife 
B. J. B. certain real & personal estate ; 
— Held : the gift was for the benefit 
of deft. J. E. B., & his wife jointly, & 
his interest cotild m)t be attached by 
an execution creditor, — Fiskkn v. 
Brooke (1879), 4 A. R. 8 . — CAN. 

0. — ^ — Indimsible chattel.] — A. 
having purchased from B. a half 
interest in a brood mare, paid in his 
purchase money *50 more than the half 
interost was worth, on the under- 
standing that B. was to keep & take 
care of the marc for a year, when A. 


was to have her, & her expenses wore 
thereafter to be shared equally between 
them. During the year, & while in 
B.’s possession, she was seized & sold 
by the sheriff under an execution against 
B. Subsequently the mare had a colt 
which was in gremio at the time of 
the sale :■ — Held : A. Sc B. were tenants 
in common of the mare ; B.’s 
possession of the mare was not his 
sole or exclusive possession, but 
the possession of both ; the sheriff’s 
sale passed only B.’s interest in the 
mare, & C. by his purchase became a 
co-owner with A. ; the property iu the 
colt followed that of its dojn, & A. was 
an owner of an undivided moiety In 
both. — Gunn v. BuRaEss (1884), 5 
O. R. 685.— CAN. 
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A.’s own benefit. 0. , a creditor not in the schedule, 
sued A., & recovered & took out execution against 
the chattels in the hands of B. B. sued the 
sherifi’s officer & recovered at law. Bill for an 
injunction on the ground that the deed was void 
against creditors for the moiety. The ct. refused 
the injunction ; for there can be no execution, 
against goods in the hands of a trustee. 

There are dift'erent situations in which an execu- 
tion cannot reach : first, from the nature of the 
property^ as stock in the funds ; secondly, from 
the hands in which it is, as a trustee’s. Here B. 
held the property in trust for certain creditors, & 
A. If he had converted it, or suffered it to be 
taken to any other purposes, it would have been 
a breach of trust in him ; his ac.tion seems there- 
fore to have been jiroperly brought. Cts. of 
equity have never granted an injunction on a 
similar case; (MacDonald, C.B.). — Caillaud v. 
Estwick (17<)1), 2 Anst. 381 ; 145 E. K. 909. 

726. Party holding goods as trustee — Manager 
of business.] — Pltf. having purchased a public- 
house, for which he could not himself obtain a 
license, because he resided in another tavern, 
put B., an insolvent iDerson, into the house as his 
servant, to keep it for him, & supplied him with 
money to pay for the license, which was granted 
to B. : — Held : the sheriff was not entitled to 
take, under an execution against B., pltf.’s liquors 
& chattels in the house, committed toB.’s custody. 
—Dawson v. Wood (1810), 3 Taunt. 256 ; 128 
E. B. 102. 

Annoiations : — Consd. /?c Morgan, PiUgrem v. Pfllgrom 

(1881), 18 Ch. 1). 1):L Refd. liocd v. Blades (1813), 5 

Taunt. 212 ; Jarmaiu v. Booper, Pilcher & llceuan 

(1843), 13 L. J. O. P. G3. 

727. Vendor for purchaser.] — A., for a 

good consideration, assigned his interest in a farm, 
& his cattle iminlements of husbandry f hen in 
the possession of the. sheriff under a writ of fi. fa. 
at the suit of C., A the pi’operty was liberated by 
the sheriff on his faking security from B. B., 
after the assignment, managed the property, but 
A. continued in ijossession ; on the propei’ty being 
afterwards taken in execution at the suit of D. : — 
Held : it was protected by the assignment t o B. — 
Jezpjph V. Inobam (1817), 8 Taunt. 838 ; 1 Mooiv, 
0. E. 189 ; 129 E. B. 609. 

Annoiatioiis : — Reid. Latimer v. Batson (182ri), 4 B. & C. 

652 ; Murtindalo v. Booth (1832), 3 B. & Ad. 41)8. 

728. Mortgagor for mortgagee.] — A. being 

seised in fee of a close, on which a windmill was 
erected, mortgaged the close to B. for 1,000 years, 
& in same (ie(^d there was a conveyance by 
bargain A sale of the mill to him in fee. The mill 
was built of wood, removable at pleasure, A fixed 
to brickwork, which was let into the ground : — 
Held : the mill could not be taken in execution 
under fi. fa. sued out against A. by one of bis 
eieditors, although A. had continued in possession, 
A carried on his trade therein. — Steward v. 
Lombb (1820), 1 Brod. A Bing. 506 ; 4 Moore, 
0. P. 281 ; 129 E. B. 818. 

Annotations : — Mentd. Uuhbard Bagshaw (1831), 4 Sim. 

326 ; Kx p. Ijoyd (1831), 3 Deac. & Ch. 76.5; Ex p. 

Belcher (1835), 4 Deac. & Ch. 703 ; Exp. Beyrial (1841), 

2 Mont. D. & Do G. 443 ; Cook v. Walker (1855), 25 

L. T, O. S. 51. 

729. Land under trust for sale — Debtor 


the beneficiary.] — A judgment creditor has no 
claim on a fund, the produce of land over which 
a discretionary power of sale is given, & which is 
limited to debtor in defatdt of sale if the power 
should at any time be exercised. Thus, where 
lands were limited to trustees, in trust to sell at 
discretion, A to pay certain debts, A to pay the 
surplus of the moneys to B., A in default of sale 
the lands were limited to B. in fee : — Held : B.’s 
judgment creditors could claim no lien on the 
produce of the lands when sold. — Foster v. 
Blackstone (1833), 1 My. A K. 297 ; 2 L. J. Ch. 
84 ; 39 E. B. 694 ; subsequent proceedings., sub 
noyn. Foster v. Cockehell (1835), 9 Bli. N. S. 
332, H. L. 

Annotations: — Retd. Arden r. Arden (1885), 29 Ch. D. 702. 
Mentd. Peacock r. Burt (1831), 4 L. J. Ch. 33 ; Tluison v. 
Bainsbottom (1837), 2 Keen, 35 ; Jones v. Jones (1838), 
8 Slni. 633 ; Meux v. Boll (1841), 1 Haro, 73 ; Meek v. 
KettlcweJI (1842), 11 L. J. Ch. 293 ; Bugden v. Bignold 
(1843), 2 Y. & C. Cb. Cas. 377 ; Etty v. Bridges (1843), 
2 Y. & C. (’h. Cas. 486 : Wiltshire v. Babbits (1844), 14 
Sim. 76 : Wilmot v. I’lke (1845), 5 Hare, 14 ; Bice 
Bieo (1853), 2 Drew. 73 ; Booper v. Harrison (1855), 2 
K. & J. 86 ; Cuusolldatod Investment Sc Insce. Co. v, 
BJley (1859), 1 GltT, 371 ; Maclood r. Buchanan (1864), 
4 Do G. J. & Sm. 265 ; VVard r. Duneombe, [1893] A. C. 
369. 

730. Bailee.] — Pltfs., brewers, supplied a 

customer with porter in casks on the ternis that 
tlie emj)ty casks wen^ to be returned at his expense 
A risk, within six montlis from tlie date of the 
contract, or paid for at invoice price, at the 
option of tlie shippers : — Held : as soon as the 
casks were empty, the vendee of the porter was 
a min*e bailee of the casks dining ph^asure, A the 
vendors had such an immediate right of possession 
as eiitItUid them to maintain trover against a 
sheriff who wrongfully took them in execution. — 
Manders p. Williams (1849), 4 Exch. 339 ; 18 
L. J. Ex. 437 ; 13 L. T. O. S. 325 ; 154 E. B. 1242. 
Himofnfnm .‘--Consd. Jclks v. Hayward, [1905] 2 K. B. 4C0. 

Property comprised In marriage settlement.] 

— See Nos. 735, 739, post. 

Husband for wife.] —iSVc Nos. 735, 740, 741, 

po.st. 

X. Goods Fraudulently Assigned. 

731. Authority to levy — What amounts to.] — 
In trespass against the sherifi for seizing A con- 
verting goods, as the goods of A., in which pltfs. 
claimed i)roperty under a prior bill of sale from 
A., it is necessary for the sheriff, in order to be let 
in to contend that the bill of sale is fraudulent 
A void, to give some evidence that he seized 
by authority from an execution creditor of A., 
as the bill of sale would be valid between the 
parties A against strangers, but void only as against 
creditors. To connect the sheriff with the trans- 
action, pltfs. put in evidence his warrant to his 
officer to levy on the goods of A., whicli warrant 
recited a writ of fi. fa. at the suit of an execution 
creditor ; — Held : the recital in the warrant was 
sufficient evidence, A the sheriff was not obliged 
to put in the judgment or the writ of fi. fa . — 
Besbey V. Windham (1844), 6 Q. B. 166 ; 14 
L. J. Q. B. 7 ; 8 Jur. 824 ; 115 E. B. 64. 
Annotations: — N.F. White v. Morris (1852), 11 C. B. 1015. 

Consd. Haylock v. Sparke (1853), 1 E. & B. 471 ; Bowes 
r. Poster (1858), 27 L. J. Ex. 262. Mentd. Pbillpotts t? 
PbillpottH (1850), 10 C. B. 85. 


cestui que trust is inequity. — H orwood 
r. Murdoch (1877), 3 V. L. 11. 368. — 

AUS. 

f, Debentures.] — Brock vii.le 

V. Sherwood (1859), 7 Gr. 297. — ’CAN. 

PART in. SECT. 1, SUB-SECT. 4.— 
E. (f) X. 

g. Crops — Upon land fraudulently 
assigned.] — Crops grown upou land 

J. — VOL. XXI. 


transferred or leased in fraud of 
creditors, which arc grown at the sole 
expense of the fraudulent vendee or 
lessee, belong to him & cannot be seized 
under execution as the goods of the 
vendor or lessor. — Cotton v. Boyd 
(1915), 31 W. L. B. 797.— CAN. 

h. TVi/e registered maner .] — ■ 

Whore grain seized in execution is 
claimed by the wife of the execution - 


debtor. Sc the execution -debtor Sc his 
wife were at the time of seizure liviii^ 
on the farm where the grain was, & 
farm had been transferred by the 
execution-debtor to his wife, the onus 
is on execution-creditor to establish 
that tho grain belonged to debtor. 
If the farm on which the grain was 
grown had been transferred by the 
execution-debtor to his wife fraudu- 
lently to defeat tho execution, although 

K K 



498 


Execution 


Sect. 1 . — Writ of fieri facias : Sub-sect. 4, E. (/) 
X. (fe x\ 

732 . . — — .] — In trespass against an exe- 

cution creditor & a bailiff of a county ct., for 
seizing goods, assigned as security for an advance 
of money, upon trust to permit the assignor to 
remain in possession until default in payment at 
the time supulated & upon further trust to sell 
them upon such default being made, pltf. put in 
the wari'ant of execution, with the indorsement 
thereon by the officer that he had taken the goods 
under it: — Held: (1) the bailiff, as well as the 
execution creditor, bound to prove the judg- 
ment ; (2) the warrant, reciting the judgment, 

though put in by pltf., was no evidence of such 
judgment. — White v. Morris (1852), 11 C. B. 
1015 ; 21 L. J. C. P. 185 ; 18 L. T. O. S. 77, 256 ; 
10 Jur. 500 ; 138 E. K. 778. 

Annotations: — Consd. HayJock v. Sparko (1833), 1 E. & B. 

471 : McMahon v. Lennard (1858), fi H. L. Ca.a. 970. 

Reid. Bowes v. Foster (1858), 2 H. & N. 779 ; Burling v. 

Harley (1858), 3 H. & N. 271. Meutd. Barker v. Furlong, 

I189U 2 Oh. 172. 

733. Evidence of.] — Bessey v. Windham, 

No. 731, ante. 

734. .] — White v. Morris, No. 732, 

ayite. 

Justification.] — See Part II., Sect. 20, sub-sect. 4, 
A., ante. 

What amounts to fraudulent conveyance.] — See 

Fraudulent & Voidable Conveyances. 

xi. Goods of Husband and Wife. 

See, now, MaiTied Women’s Property Act, 1882 
(c. 75). 

735. Property of wife — Debt of husband — Term 
of years — Assigned by her to trustees.] — Pit 
V. llUNT (1681), 2 Cas. in Ch. 73 ; 1 Eq. Gas. Abr. 
58 ; 22 E. It. 852 ; sub nom. Prrr v. Hunt, 1 
Vern. 18 ; sub nom. Hunt v. Pit, Freern. Ch. 
78, L. C. 

Annotations :~VLejitd. JewHon v. Moulson (1742), 2 Atk. 

417 ; lucledou v. Northcoto (1746), 3 Atk. 430 ; Becket 

V. Becket (1760), 1 Dick. 340 ; Doo d. Shaw v. Steward 

(1834), 1 Ad. & El. 300 ; Sturgis v. Chumpneys (1839), 

9 L. J. Ch. 10 ; Hanson v. Keating (1844), 4 Haro, 1. 

736. .] — (1) Goods of testator 

in the hands of his exor. cannot bo seized in 
execution of a judgment against the exor. in his 
own right. 

(2) The wife has a teim of years vested in her 
before marriage. By the marriage the husband 
acquires a right to dispose of that term. . . . 


Such a term may be taken in execution for hus- 
band’s debt (Bulleb, J.). 

(3) Upon information given to the sheriff that 
the goo^ were the goods of testator, imappropri- 
ated by the exor., & on which he had no demand, 
he might have summoned a jury ; & had the jury 
found them to be the goods of testator, not of 
the exor., he would have been justified in returning 
nulla bona (Grose, J.). — Farr v. Newman (1792), 
4 Term Rep. 621 ; 100 E. R. 1209. 

Annotations: — As to (1) Distd. Quick v. Stalnos (1798), 1 

Bos. & P. 293. Consd. M'Lood v. Druramond (1810), 

17 Vos. 152. Distd. Hay v. Ray (1815), Coop. Q. 264. 

Apld. Gaskell v. Marshall & Poland (1831), i Mood. & II. 

132. Reid. FenwJok v. Layoook (1841), 2 Q. B. 108 ; 

Roach V. Wright (1841), 8 M. & W. 155 ; lUnderley v. 

Jorvis (1856), 22 Beav. 1. As to (3) Refd. Balme v. 

Hutton (1833), 9 Bing. 471. Oenerally, Mentd. Hill v. 

Simpson (1802), 7 Ves. 152 ; Doo d. Woodhead v. Fallows 

(1832), 2 Cr. & J. 481 ; WUsou v. Moore (1834), 1 My. & K. 

337. 

737. Bigamous marriage — Goods not 

selzable.] — Glasbpoolb v. Young, No. 710, ante. 

738. Agreement to settle by husband 

— No transfer in fact effected.] — N., in a marriage 
settlement, reciting that I., his intended wife, was 
possessed of certain goods, & that it had been 
agreed, that in case she survived him she should 
have the goods & such articles as might bo brought 
in lieu thereof, for her own use, & in case she should 
die before him, that she might dispose of the goods, 
covenanted with trustees that he would not 
disi)ose of the goods without the consent of I., 
that he would purchase new articles in lieu of 
those which might be worn out or disposed of, 
that if she survived him she should have the 
goods for her own use, & if he survived her she 
should dispose of them, subject to his life interest. 
No assignment of the goods was made to the 
trustees. N. & 1. separated after their marriage, 
& I. demised the goods to F., as a yearly tenant ; — 
Held: (1) the goods were, notwithstanding the 
settlement, the jiroperty of N., & might be seized 
under u fi. fa. against him ; but (2 ) they could not 
be seized for his debt during the continuance of 
the demise to F.— IzoD v. Lamb (1830), 1 Cr. & 
J. 35. 

Annotation: — As to (2) Folld. Powlett v. Loo (1852), 19 

L. T. O. «. 23. 

739. Settlement by wife’s father.] — 

The savings of a married woman’s separate estate, 
like the income itself, become her separate estate 
in equity. 

Furniture was settled upon a married woman 


that does not necessarily moan that 
the crop belonged to execution-debtor 
ratlier tlian Ms wife, yet the mere fact 
that she is the registered owner is not 
Huftlcient to give the 'wife the crop ; 
if the farm operations went on after the 
transfer just the same as before & the 
seed grain for the crop was purchased 
by execution -debtor the ct. may find 
that ho is the owner of the crop, so ttiat 
it is subject to the execution. — LKirri 
V. Fbky, [1921] 2 W. W. R. 326.— CAN. 

k. Mortgage — In frauA of creditors 
■ — Voidahle.] — Sykes v. Soper (1913), 
29 O. L. R. 193 ; 4 O. W. N. 1654.— 

CAN. 

PART 111. SECT. 1, SUB-SECT. 4.— 
E. (f) xi. 

l. Property of wife — Debt of hus- 
band.} — A married woman, married 
before 1859, without any settlement, 
owned land about a mile from the farm 
on wMch she was living with her hus- 
band. The husband who managed this 
laivd sowed it with hay, the seed being 
bis own, & the crop was afterwards 
out at the expense of the wife, & taken 
to the husband's farm, where it was 
kept separate from his hay : — Held : 


the hay belonged to the wife, & was not 
selzable imder an execution against the 
husband. — Plows v. Maughan (1877), 
42 U. C. R. 129.— CAN. 

m. .] — Pltf., who had 

been married In 1864, cultivated land, 
living upon it with her husband & 
working it imder his advice, one -half 
of the land having been in 1874 devised 
to her by the father of her husband, 
the other half having been in like 
manner devised to her son. In an 
interpleader action brought by her 
against an execution -creditor of her 
husband : — Held : pltf, was entitled 
to the crops on the whole farm as against 
the execution creditor. — Ingram v. 
Taylor (1881), 7 A. R. 216.— CAN. 

n. ,] — In order that the 

property of a married woman who 
carries on a business for herself may be 
protected from executions against her 
husband, it is not necessary that she 
shordd live separate & apart from her 
husband, or that the business should bo 
carried on in a house other than that in 
wMch the husband & hie wife reside. — 
Murray v. McCallum (1883), 8 A. R. 
277.— CAN. 

o. .] — Pltf., a married 


woman, carried on business separate 
& apart from her husband, with her 
husband's consent, on promises 
occupied by her under a lease to herself. 
Deft., sheriff, under an execution 
against the husband, levied upon a 
piece of maoMnery on the premises, 
& upon a number of saws used In 
connection with the machine. The 
trial judge found that the machine 
levied upon was the property of the 
husband, hut there was imcontradicted 
evidence that the saws were the pro- 
perty of the wife, having been purchased 
by her personally for xise In connection 
with the business : — Held : pltf. was 
entitled to recover for the value of the 
saws. — Slauenwhitk v. Archibald 
(1897), 30 N. S. R. 240.— CAN. 

p. ~.J — Harvey v. Silzeb 

(1905), 1 W. L. R. 360.— CAN. 

q. Onus of proof.] — 

Where property, apparently in the 
husband’s possession, is claimed to 
belong to the wife as her separate 
property, so as to exempt it from seizure 
under execution against the husband, 
the evidence of the separate property 
of the wife ought to be cleeir & satis- 
factory, & in order to justify such 
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[by her father] to her separate use ; with money 
also her separate property she from time to time 
renewed such as wore out. The whole were seized 
by the sheriff for a debt of her husband ; — ITeld : 
as a ct. of equity would under the circumstances 
have restrained the sheriff from selling the accre- 
tions as well as the original furniture, a ct. of law, 
upon an interpleader summons, must take notice 
of the equitable claim of the wife’s trustee* & 
direct the sheriff to withdraw. — Duncan v, 
Cashin (1875), L. 11. 10 C. P. 554 ; 23 W. 11. 561 ; 
8ub nom. Duncan v. Cashin, Carr Claimant, 
44 L. J. C. P. 225 ; 32 L. T. 497. 

Annotations: — Apld. EngreJback v. Nixon (1875), L. Tl. 10 

C. P. 045. Reid. Norman v. Villars (1877). 36 L. T. 663 ; 

Jennings v. Mather, [1901] 1 K. B. 108. 

740. Goods purchased from husband.] 

— ^A wife, who had separate estate, agreed to 
purchase from her husband some furniture & 
other personal chattels belonging to him, which 
wore in the house in which she lived with him. 
She stipulated that a receipt for the purchase- 
money should be given to her, & instructed her 
solr. to draw the receipt. After the purchase- 
money had been paid to the husband he signed a 
receipt which the wife’s solr. had prepared. This 
document acknowledged the receipt from the wife 
of the agreed sum, as the purchase-money “ for 
all my furniture, plate, etc., which I hereby 
acknowledge are now absolutely her property.” 
There was no formal delivery of the goods by the 
husband to the wife, but they remained, as they 
had previously been, in the house in which the 
husband & the wife were living together. 8he 
subsequently sent part of the goods to her own 
bankers, & the remainder were afteiwards taken in 
execution by a judgment creditor of the husband. 
In an interpleader issue between the wife & the 
execution creditor ; — Held : (1) the receipt, not- 
withstanding the words at the end of it, did not 
form x>art of the transaction passing the property 
in the goods to the wife, but the i)roperty liad 
passed to her by the prior &; independent bargain, 
& consequently the receipt did not require regis- 
tration under Bills of Sale Act, 1878 (c. 31), &- the 
wife was entitled to the goods as against the 
execution creditor ; (2) the wife had a sufficient 
possession of the goods to take the case out of the 
Act, for the situation of the goods being consistent 
with their being in the possession of either the 
husband or the wife, the law would attribute the 
Ijossession to the wife who had the legal title. — 


Ramsay v. Margrett, [1894] 2 Q. B. 18 ; 63 
L. J. Q. B. 513 ; 70 L. T. 788 ; 10 T. L. R. 356 ; 
9 R. 407 ; 1 Mans. 184, C. A. 

Annotations: — As to (1) Apld. Clapham v. Ives, Holmes, 
Claimant (1904), 91 L. T. 69. Consd. Be Reis, Ex p. 
Clough, [1904] 1 K. B. 451. As to (2) ConSd. Be Satter- 
thwidte. Ex p. Trustee (1895), 2 Mans. 52. Folld. Withers 
V. Berry (1895), 39 Sol. Jo. 669 ; French v. Gethlng, [1922] 
1 K. B. 236. Reid. Be Magnus, Ez p. Salamau (1910). 
80 L. J. K. B. 71 ; Rogers, Eungblut v. Martin (1910), 
103 L. T. 527 ; Be Lavey, Ex p. Trustee, [1919] B. & O. K. 
116 ; Canvey Island Comrs. v. Preody, [1922] 1 Ch. 179. 

741 . Post-nuptial gift by husband.] — 

By a post-nuptial deed in May, 1914, a husband 
gave his wife certain household furniture in the 
house in which the husba;nd & wife lived together. 
The furniture remained in the house, which con- 
tinued to be occupied by the husband & wife. 
The deed was not registered under Bills of Sale 
Act, 1878 (c. 31). Execution creditors under a 
judgment recovered in 1920 against the husband 
levied execution at the house. The wife claimed 
the furniture. In an interpleader issue between 
the wife & the execution creditors : — Held : the 
furniture was not in the possession or apparent 
possession of the husband within Bills of Sale Act, 
1878 (c. 31), s. 8 ; nor in liis order & disposition 
or reputed ownershii) within Married Women’s 
Property Act, 1882 (c. 75), s. 10. 

Qu. : whether Marrieid Women’s ProiJorty Act, 
1882 (c. 75), s. 10, applies only when a husband & 
wife are living together in premises where the 
husband carricis on business. — Erencii v, Uething, 
[1922] 1 K. B. 236 ; sub nom. French v. GETiiiNa, 
Girthing Claimant, 91 L. J. K. B. 276 ; 126 L. T. 
394 ; 38 T. L. K. 77 ; 66 Sol. Jo. 140 ; [1922] B. & 
C. li. 30, 0. A. 

Execution against married woman.] — See 
lIusBAND & Wife. 

742. Property of husband — Comprised in mar- 
riage settlement — Interest to wife.] — One being 
indebted by settlement before mamage, in con- 
sideration of the marriage, & of £10,000 his wife’s 
Iiortion, which was supposed to be more than the 
amount of his debts at that time ; conveys all 
his real estate, & likewise his household goods, 
his real estate, alone not being thought an ade- 
quate settlement, in trust for himself for life ; 
remainder to his wife for life, remainder to his 
first & other sons in strict settlement. The lady 
being a ward of Chancery, the settlement was 
approved of by the master, & the goods enumerated 
in a schedule. A. after the marriage, continued 


claims being sustained, there ought to 
be no reasonable doubt of their correct- 
ness. — SEERY V. TEM1U.E (1879), 19 
N. B. R. (3 P. & B.) 362.— CAN. 

r. — — •] — Goods pur- 

chased by a married woman were 
seized under exeeution issued on a 
judgment recovered against her hus- 
band : — Held : the property having 
been found in the possession of the 
husband & wife, the onus was on the 
wife, clalmliig to be owner of the 
property, to prove that she bought it 
with her own money. — C ormier v. 
Mattinbon (1895), 27 N. S. II. (15 
R. & G.) 354.— CAN. 

-.] — Judgment 
was obtained against pltf.’s husband 
& horses, waggons, machinery, eto., 
were seized by the shertff under 
execution on it. On an Interpleader 
issue to try the question of property 
in these articles, pltf. contended that 
the articles were hers, acquired meilnly 
through a bill of sale & In a business 
carried on by her separately from her 
husband : — Held : the business might 
be hers & yet her husband althoiigh 
her manager might do business for 
himself If he chose; pltf. he^ not 
discharged the onus of proving her title 


to the property ; on the facts, the 
property other than that covered by 
the hill of sale was her husband’s & 
liable to seizure under deft.'s execution. 
— Davison v. Schwartz (1908), 8 
W. L. R. 359.— CAN. 

t. .] — Pltf., a 

married woman, was the registered 
owner of land, & lived therecni with her 
husband & children. She had bought 
the land without assistance from her 
husband, who was insolvent. Sc she 
farmed it, with the assistance of her 
children &. others. Sc her husband at 
times assisted in the farm-work, but 
had a separate occupation. Produce 
of the land was seized by the sheriff, 
imder deft.’s execution against the 
husband, & was claimed by pltf. as 
her separate property : — Held : in 
spite of certain svuspicious ciroum- 
stanoes, the ovldeuce did not Justify 
the conclusion that pltf. was grullty 
of fraud, & therefore, the property 
seized should be declared to bo pltf. ^s 
as against deft.’s execution. — Karst 
tJ.CooK(1910),15W. L. 11. 679; 8 Soak. 
L. R. 406.— CAN. 

a. .] — Where a 

crop Is grown on land owned by a 
married woman, & both herself Sc her 


husband reside upon that land, the 
crop, being the property of her land, 
prirnd facie belongs to her, Sc It can only 
be held to be the husbaud’a when it is 
shown that he carried on the forming 
opei'ations as head of tho family or as 
tenant of the laud. — Moose Mountain 
Lumber & Hardware Co. u. Hunter 
nUlO), 13 W. L. R. 561 ; 3 Sask. L. R. 
89.— CAN. 

b. .] — Pltf. pur- 

ohaaed from a married woman certain 
furniture & other personal property 
contained in a buUdiug erected by her 
husband upon land, the deed of which 
was taken in the name of tho wife. 
The property in question was claimed 
by the wife as having been purchased 
out of her ovm eamlugs. In the absence 
of evidence to show that the wife ever 
had any title to the property or any 
ossosslon of it other than what must 
6 construed to he the possession of 
the husband : — Held : pltf., although 
a bond fide purchaser for value, oomd 
not recover as against an attaching 
creditor of the husband. — Nichoixs 
V. McNeil (1916), 60 N. 8. R. 67.— CAN. 

o. .J — Where groin 

seized in execution is claimed by 
the wile of the execution debtor. Sc 

K K 2 
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Sect. 1,- Writ of fieri facias: Suh-seci. 4, E. (/) 
xi. (Sc xii.] 

in i)osscssion of the goods ; after which a creditor 
at the time of the settlement, having obtained 
judgment, took them in execution : — Held : the 
settlement was good against creditors, & the 
trusteevs ojititled to the possession of the goods. — 
(Udocjan V. Kennett (1776), 2 Cowp. 432 ; 98 
E. II. 1171. 

Antwtaiions : — Consd. Jarman v. Woolloton (1790), 3 Term 
Itcj). 618 ; Farr i\ Newman (1792), 4 Term Rep. 621 ; 
Holbird i’. Anderson (1793), 5 Term Rep. 235. FoUd. 
('ross r. Glode (1797), 2 Esp, 574. Consd. Dewey v. 
Rayiitun (1805), 6 East, 257 ; Dawson v. Wood (1810), 
3 'J'aimt. 256. Refd. Arundell v. Phipps & Taunton 
(1804), 10 Ves. 139 ; Hartley v. Smith (1819), Ruck, 368 ; 
Simpson v. Forrostor (1829), 1 Knapp, 231 ; Doe d. 
JMchards r. Lewis, Richards r. Lewds (1852), 11 C. R. 
1035 ; Wright v. Dickenson (1861), 4 L. T. 21. Mentd. 
Edwards v. Harben (1788), 2 Terra Rep. 587 ; Gordon v. 
East India Co. (1797)» 7 Term Rep. 228 ; Doe d. Otley 
V. Manning (1807), 9 East, 59 ; Montford r. (’adogan 
(1810), 17 Ves. 485; Doe d. Dixon v. VVillls (1829), 3 
Moo. P. 24 ; Clarke v. Wright (1861), 6 11. & N. 819. 

743. After acquired property.]— 

Anon., [1875] W. N. 203 ; Bitt. Prac. Cas. 19. 

744. — Debts of wife — Writ to seize wife’s 
goods only.] — Ejectment against a feme sole who 
married before trial, & verdict <fc judgment against 
her by her original name : — Held : it was regular 
to issue an habere facias possessionem, <fc ji. fa. 
against her by the same name, though the ji. fa. 
was inoperative. 

It would be irregular under the fi. fa. to take the 
goods of the husband, for the writ is only to take 
her goods & she has none (Bayley, J.).— Doe d. 
Taggart v. Butcher (1815), 3 M. & 8. 557 ; 105 
E. B. 710. 


I taken by such third person.— C ross v . Glode 
(1797), 2 Esp. 574, N. P. 

748. As trustee for wife.] — Testator 

bequeathed all his property to his daughter, a 
single woman, in terms amounting to a gift to her 
for her separate use, & appointed her sole extrix. 
She married after her father’s death ; & a sum of 
stock, part of the property bequeathed to her was 
assigned, to trustees, in trust for her separate use, 
for life, & if she survived her husband, in trust 
for her absolutely, &, if not, then in trust as she 
should appoint by will, subject thereto, in 
trust for her husband ; but the settlement did hot 
notice any other part of the property ; — Held : 
the husband did not become entitled, in his marital 
right to the property remaining unsettled, but 
was a trustee of it for his wife ; &, therefore, it 
could not be taken in execution under a judgment 
recovered against him. — Newlands v. Paynter 
(1810), 4 My. & Cr. 408 ; 4 Jur. 282 ; 41 E. R. 
158, Ij. C. ; subsequent proceedings, sub noyn. 
lIoLM.Es V. Newlands (1814), 5 Q. B. 634. 
AnnotaHons : — Consd. Wliitworth v. Gaugaln (1844), 3 

Hare, 416; Wright r. Wright (1862), 2 John. & II. 647. 

Refd. Lau^ou Horton (1842), 1 Hare, 549 ; Ilnrnphory 

V. Richards (1856), 25 L. J. Ch. 442 ; Ashton v. Blackshaw 

(1870), 39 L. J. Ch. 205. 

749. Parties passing as husband & wife — 
Property of woman — Whether selzable.] — ^Although 
A. cohabits with B. & assumes his name & passes 
for his wife, & permits him to apx)ear to be the 
owner of the furniture of the house in which they 
live, the furniture, being her projierty, is not 
liable to be taken under an execution against B. — 
Edwards v. Bridges (1818), 2 Stark. 396. 
Annotation : — Dbtd. Edwards v. Farebrother (1828), 2 M oo 

& P. 293. 


A nnotution 
831. 


; — Apld. Thorpe r. Argles (1844), 1 Dow. & L, 


745. Assigned by husband to wife.] — 

Ramsay v. Margrett, No. 740, ante. 

746. .] — French v. Gething, No. 

711, ayitc. 

Wearing apparel of wife.] — Sec No. 701, 

ante. 

747. Property in possession of husband — 
Ownership in third party — As trustee for wife.] — 

The mere po.ssession of goods is not sufficient to 
subject them to an execution issued against the 
Iierson so possessing them, if it be satisfactorily 
jiroved that they were really boy id fide sold to a 
third person a.s a trustee for his wife, & x)ossession 


750, .] — Where a woman has 

cohabited with a man for several years & passed 
as his wife, it seems that she cannot maintain 
trespass against a sheriff for taking goods in 
execution against the man, they being in the 
house where the jiarties resided ; but it having 
been left to the jury to say, whether they thought 
that the i)roi>crty might not have been given uj) by 
the woman to the man during cohabitation, & 
they having found in the affirmative : — Held : their 
verdict was conclusive. — Edwards v. Fare- 
BROTHER (1828), 2 Moo. P. 293 ; 7 L. J. O. 8. 
C. P. 72. 

751. — — .] — Glasspoole V. Young, 

No. 710, ante. 


the execution debtor & his wife were 
at the time of seizure living on the farm 
where the grain was, & which farm had 
been transferred by the execution 
debtor to his wife, the onus is on the 
execution creditor to establish that the 
grain belonged to the debtor. — 
Lkiiti V. Fkkv, 11921] 2 W. W. R. 
326.— CAN. 


d. .] — If a wif( 

claims a chattel seized under executioi 
against her husband, & being inadt 
pltf. in the interpleader issue thereon 
shows that it was bought by her witl 
money realised from the sale of eropi 
grown upon her laud acquired with he 
money, she has established a prirm 
jocic case in favour of her ownershi] 
of the chattel, & the onus is shiftei 
to the other parties, notwithstaudini 
the fact that her husband, ow nin g thi 
adjoining land on which they reside 
has carried on the farming operation 
on the land, in the absence of evidence 
to show that he farmed her land a 
the head of the family or as a tenant 
— PiKUCK V. TllOMPHON, 11921] I 
W. W. R. 673.- CAN. 

.®' . Effect of non-complianc 

With statute.] — At the time of the con 
viction & ecizm ‘0 under a warrant, A 


was a married woman carrying t)n 
business separately from her husband, 
but had not complied with Married 
Women’s Property Act, s. 52 by 
registering the consent in writing of her 
husband to her acquii’lng separate 
property : — Held : the property was 
that of the husband. — Rodknhihek 


f. Effect of ante-nuptial settle- 

ment .] — By an ante-nuptial sottlcmont 
made in Lower Canada in 1833, it 
was agreed between the parties to the 
marriage that no community of pro- 
perty between them should exist, 
but that each should hold & continue 
to cjijoy what each then had, or should 
thereafter acquire. In 1848 certain 
goods of the husband wore sold at 
sherllE’s sale, on execution against the 
husband, & having boon bought in by 
a third party, were, by a deed of dona- 
tion, conveyed to the wife for her 
separate use. The parties having 
removed to Upper Canada, brought 
with them these goods, which were 
seized under execution IsSued on judg- 
ments obtained against the husband : — 
Held : the goods were not liable to 
seizure for the husband’s debts. — 


Ryland V. Alnutt (1865), 11 Gr. 
135.— CAN. 

g. Where part of purchase money 
belonged to husband.] — Bell v. Weu- 
MOKE (1880), 19 N. B. R. (3. l\ & B.) 
634.— CANh 

h. Joint property — Seizahle for 
husband’s debts.] — Deft, commenced 
an hotel business about the time ner 
husband became insolvent & her 
husband assisted her in the business. 
Subsequently, deft, moved to E. 
wont into partnership with another 
in a real estate business, the husband 
acting as manager & agent with 
authority to sign cheques, etc. Pltf. 
obtained a judgment against the 
husband in respect of a debt incurred 
before his insolvency. In an action to 
enable pltfs. to realise their judgment 
against defts.’ property : — Held : a 
married woman has, m respect of 
personal property, all the rights of a 
feme sole ; here, on the facts, wife & 
husband were, however, carrying on 
the hiisinesB together & the earnings 
were therefore the earnings of both ; 
pltfs. were entitled to judgment. — 
Fraser v. Kirkpatrick (1907), 6 
W, L. R. 681.— CAN. 
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xii. Goods Let or Hired. 

752. Execution against lessor — Goods let to 
lessee — Not selzable.] — Injunction to restrain 
sheriff from executing a fa. against the furniture 
& effects of deft, at law, which, with a house & 
land, had been let by him to pltf., who was in 
possession, refused. — O austin v. Asplin (1815), 
1 Madd. 150 ; 50 E. K. 57. 

753. — — — — .] — IzoD V. Lamb, No. 73S, 

ante. 

754. .] — Furniture let to a 

teimnt cannot be seized under an execution against 
the lessors. — P owlett (Earl) v. Lee (1852), 19 
L. T. O. S. 23, N. P. 

755. Execution against lessee or hirer — Goods 
of lessor taken — Whether interest of bailee or lessee 
in goods seizable.] — L ancashire Waggon Co. v. 
Fitzhugii, No. 761, post. 

756. Action by lessor against sheriff.] 

■ — (1) A. having let his house ready furnished to 
B. cannot maintain trespass against the sluiriff 
for taking the furniture under an execution against 
B. ; though notice were given that the goods 
belonged to A. 

(2) The distinction between the actions of 
trespass trover is well settled ; the former is 
founded on possession, the latter on i)roperty. 
Here pltf. had no possession ; his remedy was ]>y 
an action of trover founded on liis property in the 
goods taken (Lord Kenyon, C-T.). — Ward v. 
Macauley (1791), 4 Term Rep. 489 ; 100 E. R. 
1 135. 

Annnixxtions : — As to (1) Folld. Izod v. Lumb (1830), 1 Or. 
it .1. 35. Refd. Jelks v. Hayward, Hackney Furnishing 
(3o., Claimants (1005), 92 L. T. (192. As to (2) Overd. 
Gordon v. Harper (1700), 7 Term Ilep. 0. 

757. .] — Where goods leased as 

furniture with a house have been wrongfully taken 
in (ixccution by the sheriff, the landlord cannot 
maintain trover against the sheriff pending the 
lease, because to maintain such an action he must 
liave the right of possession as well as the right 
of property at the time. — G ordon v. Harper 
( 1796), 7 Term Rep, 9 ; 2 Esp. 105 ; 101 E. R. 
828. 

Annotations : — Distd. Farrant v. Thompson (1822), 5 B. & 
Aid. 820. Folld. Fain Whittaker (1824), By. & M. 00. 
Apld. Donatty v. Crowther (1820), 11 Moore, C. P. 479 ; 
Ferguson v. Cristall (1820), 5 Bing. 305, Folld. izod v. 
Land) (1830), 1 Cr. & .1. 35; Bradley r. Copley (1845), 

1 C. B. 085. Apld. Manders v. Williams (1840), 4 Exeh. 
339. Consd. Jelks v. Hayward, lliH)5] 2 K. B. 400. 
Refd. Nieolls V. Bastard (1835), 2 Cr. M. 6c H. 059 ; 
White t'. Morris (1852), 11 C. B. 1015. Mentd, Hall v. 
I’iekard (1812), 3 Camp. 187 ; Davis r. Connop (1814), 

1 ITiee, 53 ; Bloxam v. Sanders (1825), 4 B. & C. Oil ; 
Owen V. Knight (1837), 4 Bing. N. C. 54 ; White v. Teal 
(1840), 12 Ad. & Ki. lOG ; Feim v. Bittleston (1851), 7 
Exch. 152 ; Wiltshire v. Cottrell (1853), 1 E. & B. 074 ; 
Hears v. L. & S. W. Hy. (1862), 11 (I B. N. S. 8.50; 
Nyburg v. Handelaar (1892), 01 L. J. Q. B. 709 ; Nelson 
Murdoch v. Wood (1922), 126 L. T. 715. 

758. — — ■ .] — Where goods lent on 

hire have been wrongfully taken in execution by 
the sheriff : — Held : the owner cannot maintain 
trover against the sheriff, he not having the right 
of possession as well as the right of property at the 
time of the sale. — R ain v. Whittaker (1824), 
Ry. & M. 99, N. P. 

Annotations: — Folld. Ferguson v. Cristall (1828), 2 Moo. 
& P. 524. Refd. Nioholis v. Bastard (1835), 2 Cr. M. & H. 
659. 

759. Goods unsold.] — An 

action by the owner of goods, let for an unexpired 
term, against the sheriff, for taking them under an 
execution against the party who hired them, 
is not maintainable, if it appear that the sheriff 


has not sold ; it is in such case the duty of the 
party letting to give notice to the sheriff, of the 
limited nature of the hirer’s interest. — Duffill v. 
Spottiswoode (1828), 3 C. & P. 435, N. P. 
Annotation : — Distd. Jones (Holloway) r. Woodhouso, [1923] 

2 K. B. 117. 

760, Sale of goods by sheriff.] — 

If a party has goods on hire for a term, & the sheriff 
seizes them under an execution against such party, 
the owner of the goods may maintain an action 
on the case against the sheriff, if the sheriff sells 
the entire property of such goods ; but to support 
the action, he must show, that, as soon as the 
goods were seized, he apprised the sheriff that the 
goods were lent for a term only, in order that the 
sheriff miglit know that he had only a right to 
sell the qualified property that the hirer had in the 
goods. — Dean v. Whittaker (1824), 1 C. & P. 
317, N. 1*. ; subsequent proceedings^ 3 ]j. J. O. S. 
K. B. 67. 

A nnotations : — Folld. Dufflll V. Spottiswoode (182iG, 3 

O. & P. 435. Consd. Jelks v. Hayward, [1905] 2 K. B. 

460. Distd. Jones (Holloway) v. Woodhouse, (1923] 2 

K. IL 117. Refd. Tancred v. Allgood (1859), 4 H. & N. 

438. 

761. .] — The mere sale by 

the sheriff, not in market overt, under a Ji. fa. of 
a chattel let to the execution debtor, without 
notice of the owner’s interest in it, is not a con- 
version or ground of action against tlie sheriff, but 
an abaoluUi sale, <fe delivery of tlu' chattel under the 
sale, to a imrchaaer ; tk, a user by the purchaser, 
causing damage! to the chatted, constiLut(*s a cause 

I of action. 

(1) To a declaration alleging tliat pltfs. having 
bailed & let to one! P. railway waggons for a term, 

being the owners, snbjocit to tlie interest of P., 
deft, converted them <fc sold them to some piirsons 
unknown, wliereby pltfs. were injur(ul in their 
title & interest to & in tiui waggons, & same had 
become lost to x>ltfs., (i(4t. pleaded that ho sold 
the waggons in market overt <fc converted them 
to his use as ik b(!ing sheriff, under a wiit of fi,. fa. 
against P. & that at the time of such sale & con- 
version deft, had not any notice of jiltfs.’ title to 
or int(irt*st in the waggons : — Held : the plea was 
an answer to the action. 

(2) Pltfs. new assigned for a conversion further 
than in the x)lHa admitted, to wit, by absolutely 
selling x)lifs,’ interest, & delivering the waggons 
to divers persons in inirsuance of the sale, 
thereby causing them to be used by the said 
persons, & worn by such user, k also that deft, 
damaged the waggons by causing them to bi‘ 
used, whereby tliey were worn ; that the 
waggons were lost to pltfs. by reason of the 
matters mentioned in the declaration, & that by 
reason of the newly -assigned matters x^ltfs. were 
injured in their title & interest : — Held : the new 
assignment was good, & was not a dei)arture from 
the declaration, 

Qu. : whether the interest of a bailee or lessee 
of chattels can be taken in execution. — Lanca- 
shire Waggon Co. v. Fitzhugh (1861), 0 H. & N. 
502 ; 30 L. J. Ex. 231 ; 3 I.. T. 703. 

Annotations: — As to (1) Refd. Jelks r. Hayward Hackney 

Furnishing Co., Claimants (1905), 92 Tj. T. 692. Generally, 

Mentd. Jolmson v. Stoar (1863), 15 C. B. N. S. 330 ; 

Hollins V. Fowler (i875), L. 11. 7 H. L. 757 ; Consolidated 

Co. V. Curtis, [1892] 1 Q. B. 495. 

762. Necessity for actual 

damage.] — An action against the sheriff for selling 
the reversionary interest of pltf. in goods in the 
possession of an execution debtor, cannot be 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) xii. 

k. Verbal sales of goods — Good 


against subsequent execution creditors — 
Of vendor.] — B. made a verbal sale of 
the goods in question to pltf., who paid 
him part of the price in two instalments. 


& took from him written receipts there- 
for. Pltf. then executed a lease of 
the goods to B., who continued lu 
apparent possession there of. The 
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Sect. 1. — Writ of fieri facias: Sub-sect. 4, E, (/) 
, xiii. & xiv ] 

supported unless actual damage has been sustained. 
The declaration alleged that pltf. was the owner 
of goods let*to hire to T., &> that deft, took them 
out of T.’s possession, & absolutely sold <fe disposed 
of them, so as to j)revent them being followed, 
wliereby pltf. was injured in her reversionary 
estate. Plea, that deft, sold the goods as sheriff 
under a fi. fa. not in market overt, & that pltf. 
liad not sustained, & would not sustain any 
damage by reason of the premises x—Held : the 
plea was an answer, the sale not affecting pltf.’s 
rights. — Tanceed v. Aixoood (1859), 4 H. & N. 
438 ; 28 L. .T. Ex. 362 ; 33 L. T. O. S. 150. 

Annotation : — Mentd. Hears v. L. & S. W. Ry. (1862), 11 

C. B, N. 8. 860. 

763. Notice by owner of goods to sheriff 

— Of debtor’s limited interest.] — D ean v. Whit- 
TAKEii, No. 760, ajiie. 

764. .] — Duffill V. SroTTis- 

wooDE, No, 759, ante. 

766. Goods on hire purchase agree- 

ment.] — Under a hire-purchase agreement pltfs. 
let to the tenant of premises certain furniture the 
value of which was about half of that of all the 
goods upon the premises. Deft., who was the 
lessor of the premises, haAung recovered judgment 
against the tenant for arrears of rent, obtained a 
fi. fa. thereon, under which the sheriff seized all 
the goods on the premises & some days later, 
on Apr. 27, 1921, sold them by public auction. 
The sale realised £105 8s. Sd., &, after deduction 
of the sheiiff’s charges <& other sums, about one- 
half of that amount, or £52 10s. 6d., was received 
by deft, in respect of the judgment debt. Pltfs. 
were informed of the seizure of the goods some days 
befoi‘(i the sale, but they gave no notice to any one 
that the goods liired belonged to them, & they 
made no inquiries until May, 1922, when they for 
the first time learned of the execution <fc sale. In 
an action by pltfs. against deft, to recover the sum 
last above mentioned as money had & received 
by deft, to the use of pltfs. : — Held : (1) the action 
for money had & received was well founded ; 
(2) in the circumstances pltfs. were not estopped 
from maintaining the action by reason of their not 
having infoimed the sheriff as agent of deft., 
or at all, that the goods hired belonged to them 

should not be sold ; (3) pltfs. were not entitled 
to recover the whole amount received by deft., 
but only a propoition thereof corresponding to 
their share of the goods sold.— Jones Brothkks 
(Holloway), Ltil v. Woodiiouse, [1923] 2 K, B. 
117; 92 L. .1. K. B. 03S ; 129 L. T. 317: 67 
Sol. Jo. 518, D. C. 

766. .] — h\Lrniture was let for 

hire with an option to purchase under a hire-pur- 
chase agreement, which contained a clause giving 
the owners the right without previous notice to 
detemiine the hiring <& retake possession of the 
furniture, if it should at any time be seized or taken 
in execution. The furniture was taken in execution 
by the liigh bailiff of a county ct., &, no claim having 
been made to it, was appraised sold under the exe- 
ciition & the proccscds paid into ct., & the furniture 
delivered to the purchaser. On the day after the 
sale the owners heard for the first time of the seizure 
« sale of the furniture, & gave notice of their 
clairn to the jiroceeds. An interpleader summons 
was issued at the instance of the high bailiff, & 
in the course of the interpleader proceedings the 


execution creditor admitted the title of claimants, 
who gave a notice clauning damages against the 
high bailiff in respect of the alleged conversion of 
the furniture by selling it : — Held : as under the 
liiring agreement claimants had a right to its 
possession immediately upon its being taken in 
execution, the sale by the high bailiff amounted 
to an act of conversion for which he was responsible 
in damages to them. — J etjcs v. Hayward, [1905] 
2 K. B. 460 ; sub nom. .Ielks v. Hayward, 
Hackney EuRNisniNG Co. Claimants, 74 L. J. 
K. B. 717; 92 L. T. 692; 63 W. K. 686; 21 
T. L. It. 627 ; 49 Sol. Jo. 685, D. O. 

767. Lessor agent of owner of goods.] — 

In an interpleader issue to try whether certain 
goods were the property of pltf. as against deft., 
the execution creditor, it was proved that the 
goods were, at the time of the seizure, in the pos- 
session of the execution debtor to whom they had 
been let by pltf. The goods were in fact the 
property of W., who had lent them to pltf., who 
was his agent, allowing her to let them as owner 
to whom she would : — Held : pltf. had sustained 
her claim. — G reen v. Stevens (1857), 2 H. & N. 
146 ; 5 W. B. 497. 

Annotations: — Consd. Poako v. Carter, [1916] 1 K. B. 652. 

Refd. Richards v. Jenkins (1886), 17 Q. B. B. 544. 

Termination of bailment.] — See Bailment, 
Vol. III., pp. 100, 107, 111, Nos. 315-326, 350. 

xiii. Goods Subject to Lien. 

768. Whether seizable — Without satisfying Hen.] 

— A. deposits goods with B. as a security for 
money advanced by B., with a promise to deliver 
the bill of lading, when it should arrive, indorsed 
to B. 0. is employed as a broker to dispose of 
the goods for B.’s benefit. Before the bill of 
lading arrives, the goods are attached in the 
mayor’s ct. in the hands of C. by a creditor of A. : 
— Held: (1) the transfer of the property to B. 
was complete, though the bill of lading had never 
been indorsed, therefore, the foreign attach- 
ment was no answer to an action by B. against 0. 
for the proceeds. 

(2) Pltf. in a foreign attachment cannot take 
the money or goods out of the hands of a garnishee 
who has a lien thereon, without discharging the 
lien.—NATHANS v. Giles (1814), 6 Taunt. 658 ; 
128 B. K. 808 ; sub nom. Giles v. Nathan, 1 
Marsh. 226. 

Annotations: — Mentd. Snildt r. Ogle (1815), 6 Taunt. 74 ; 

Giles V. Hutt (1848), 1 Kxch. 701 ; Dearie v. Kor (1849), 

4 Exch. 82. 

769. — ^ — .] — A. sells to B. a carriage, to 

be paid for partly by a bill upon the delivery, & 
partly by a bill at a future day, & B. neglecting 
to take the carriage, A. obtains a verdict against 
him for goods bargained & sold. Until the amount 
is paid to A., he has a lion upon the carriage, & 
the sheriff cannot seize it under a fi. fa. against the 
goods of B. — Houlditch v. Desangbs (1818), 2 
Stark. 337, N. P. 

770. .] — The landlord of an inn has a lien 

on the goods of his guest for board, lodging, & 
wine supplied to such guest by the jest’s order, 
whatever may be the amount, provided the ^est 
be i^OBsessed of his reason, & not an infant. There- 
fore the sheriff, under a writ of ji. fa. against the 
guest, can only take the jest’s goods, subject to 
the lien of the landlord for such his bill, & not 
merely subject to a lien for a reasonable quantity 
of wines, etc., only. The landlord of an inn has a 
lien for money lent to his guest, if it was agreed 


“ 1 . ..iio „ been seized by the 

sherlfl under a fl. fa. upon a judgment 
obtained by dolts, against B., pltf. 


clmmod them, &, upon trial of an 
interpleader issue : — Held : verbal 
sales, it bond fide, were good against 


subsequent oxeoution creditors of the 
vendor. — K bnouf v. Gubnbt (1896), 4 
B. C. R. 144.— CAN. 
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between them at the time of the loans that the 
test’s goods should be a security for the sums 
lent. — P roctor v. Nicholson (1836), 7 C. & P. 
67, N. P. 

Annotation : — Mentd. Hughes v. Done (1841), 1 Q. B. 294. 

771. .] — W., captain of a ship, pledged his 

chronometer, then in the possession of the makers, 
to defts., the owners of the ship, in consideration 
of their advancing him £50, & allowing him the 
use of the instrument during a voyage on which 
he was about to depart. After the voyage he 
placed it at the makers, & there pledged it to pltf., 
for whom the makers, being ignorant of the pledge 
to defts., agreed to hold it, the money advanced 
by defts. not having been repaid : — Held : the 
property in the instrument was in defts. — Reeves 
V. Capper (1838), 5 Bing. N. 0. 136 ; 1 Arn. 437 ; 
0 Scott, 877 ; 8 L. J. C. P. 44 ; 2 Jur. 1067 ; 132 
E. R. 1057. 

Annotations: — Befd. Flory v. Denny (1852), 7 Exch. 581 ; 

Yoiuiff V. Lambert (1870), L. R. .3 P. O. 142 ; Mills v. 

Charlesworth (1890), 25 Q. B. D. 421. Mentd. Walker v. 

Clyde (1861), 10 C. B. N. S. 381 ; Langtou u. Waring 

(1865), 18 C. B. N. S. 315 ; Donald v. Suckling (1866), 

L. R. 1 Q. B. 585 ; Meyerstein v. Barber (1866), L. R. 

2 C. P. 38 ; Burdick v. Sewell (1883), 10 Q. B. D. 363 ; 

Hilton V. Tucker (1888), 39 Ch. D. 669 ; Cochrane v. 

Moore (1890), 25 Q. B. D. 57 ; Morris v. Flipo (1892), 

66 L. T. 320 ; Dublin City Distillery v. Doherty, [1914J 

A. C. 823. 

772. .] — Lego v. Evans, No. 598, ante. 

773. .J — Balls v. Pink, No. 563, ante. 

774. .] — Rogers v. Kennay, No. 777, 

post. 

775. Equitable lien.] — Deft. T., a ship- 

builder, being the owner of certain ships, & being 
engaged in building a screw yacht, pltf. advanced 
him moneys from time to time. In Oct. 1856, 
deft, gave pltf. a memorandum, whereby he 
undertook, “ in consideration of the advances to 
receive as pltf.’s agent the amount due to him, 
deft., for the screw yacht, & to account to pltf 
for same, the amount being pltf.’s property.” 
In Nov. following deft, signed another memo- 
randum whereby he undertook ” to forthwith 
assign all his estate & effects to pltf., on behalf of 
himself & the rest of his creditors.” No assign- 
ment was ever made as contemplated in the agree- 
ment ; but pltf. continued to employ deft, at a 
salary in managing the property & completing 
the screw yacht, until deft. left the premises, 
taking his furniture with him, & having assigned 
his lease to the pltf. Pltf. then removed all the 
vessels & employed another person to look after 
them. 

The vessels were shortly after seized in execu- 
tion in an action for debt brought against deft. T., 
by L., another deft. Pltf. claimed to be owner of 
the vessels. An order for sale in default of pay- 
ment was obtained in chambers, whereupon the 
bill was filed : — Held : whatever may have been 
the le^al right of pltf. in the vessels before the 
execution, pltf. had clearly established his right 
to relief in equity. — Withall v. Tuckwell 
(1859), 34 L. T. O. S. 3 ; 6 Jur. N. S. 929. 

776. Sale subject to Hen — Refusal of holder 
of goods to deliver up.] — The sheriff sold a vessel 
& her stores by public auction imder an execution. 
The sails were seized on the premises of a sailrnaker. 
At the time the purchase was completed in Aug. 


1822, the sheriff gave to the purchaser an order 
on the sailrnaker to deliver up the sails ; but ho 
refused, alleging that he had a lien upon them for 
£60. The wi’it was returnable in Michaelmas 
Term, 1822. In Apr. 1823, the purchaser gave 
notice to the sheriff that ho could not use the 
vessel without the sails & should redeem them : — 
Held : the purchaser had accepted the order by 
not informing the sheriff before the return of the 
writ, that he could not obtain the sails. — Duncan 
V. Garratt (1824), 1 C. & P. 169 ; 2 L. J. O. H. 
K. B. 142. 

Ship subject to lien.] — See No. 681, ante. 
xiv. Goods Mortgaged. 

111. Not seizable.] — Under an execution against 
the goods of A., the sheriff cannot seize goods which 
A. has deposited with another person as security for 
a debt. — Rogers v. Kennay" (1846), 9 Q. B. 692 ; 
15 L. J. Q. B. 381 ; 11 Jur. 14 ; 115 E. R. 1401. 

778. Machinery — Tools.] — Trustees were 

empowered under a local Act to purchase land, 
etc., for the purpose of making public docks, & 
to raise funds by borrowing money on the security 
of the rates & tolls to be levied under the Act, 
& of any property vested in the trustees by virtue 
of the Act, & the mtges. executed for this object 
were to be pursuant to a certain form, & to be 
registered. In the course of the execution of the 
works a large quantity of tools, machinery, & 
materials were purchased by the trustees for the 
purposes of the works, which they subsequently 
mortgaged to the contractor by two deeds which 
were not in the form given by the statute or 
registered. Subsequently these materials, >iools, 
& machinery were seized under an execution 
against the company : — Held : the mtge. was 
valid, & the materials, etc., were not liable to be 
seized. — M‘CoR]vnCK v. Paiuiy (1852), 7 Exch. 
3.55 ; 21 L. J. Ex. 143 ; 18 L. T. O. 8. 291 ; 155 
E. R. 984. 

779. — — .] — Cross v. Barnes, No. 641, 

ante. 

780. Goods in bond.] — Goods imported 

from England into Quebec, consigned to M, & S. 
& stored in the Customs’ w^arehouse there, accord- 
ing to the Customs’ regulations for freight, 
duties, & storage, were, by a contract in writing, 
pledged by M. & 8. for advances made to them by 
G. &. K., «Sfc a note of such pledge entered in the 
book of the chief officer of the Customs, specifying 
the conditions on which the loan was made, with 
a request to such officer to hold the goods subject 
to the orders of G. &; K., they paying the duty 
& storage charges before removal. L., a creditor 
of M. & 8. obtained judgment in an action against 
them, &, under a fi,. fa., seized the goods so in 
bond, the execution of which was opposed by 
G. & K., who made an application main levie to 
the ct., on the ground, that by the above contract 
the property of M. & S. in the goods in quqption 
was conveyed to them to secure repayment of the 
advances made by them. The judge of the 
superior ct. allowed such opposition, holding that 
the opposants, G. & K., were pledgees of the goods 
in question. Such judgment, though overruled 
by the full ct., & afterwards by the Ot. of Q. B. 
in Lower Canada on appeal, was upheld by the 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (1) xiv. 

1. Whether aeizablc .] — Under a writ 
against the mtgor. of goods, the 
sheriff, under 20 vlot. o. 3, cannot sell 
the goods themselves & transfer the 
possession to the purchaser. — S quahi v. 
Fortune (1860), 18 U. C. R. 647.— 
CAN. 


m. Chattels in possession of 

mortgagee.] — Semble : under an execu- 
tion against a mtgor. of chattels the 
sherifC may seize goods in possession 
of the mtgee., so that he may expose 
them to view, although he can sell 
only the equity of redemption. — S mith 
V. OoBouKG & Peterborough Ry. Co. 
(1859), 3 P. R. 113.— CAN. 


n. .] — A deft, at the time of 

his arrest & examination had personal 
property subject to a chattel m 
Held : such property was not UeHole to 
be taken under an execution . — Re 
Miller v. Smith, Ex p. Miller (1896), 
34 N. B. R. 6.— CAN. 

> o. .] — A sale or mtge.. If 

^real, though made for the purpose of 
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Execution. 


Sect. 1. — Writ of fieri facias : Suh-sect. i, E. (/) 

Judicial Committee, who were of opinion, that the 
circumstances of the case &. the dealings of the 
parties cons^^ituted a constructive delivery, & 
that the judgment which dismissed the opposition 
of (t. & K., gave effect to the seizure under the 
execution to their prejudice as pledgees, could not 
1)0 supported. — Young v. IjAMBEBT (1870), L. K. 
a P. C. 142 ; G Moo. P. C. 0. N. S. 40G ; 89 L. J. 
P. C. 21 ; 22 L. T. 499 ; 18 W. 11. 497 ; 3 Mar. 
J^. C. 412 ; IG E. R. 779, P. C. 

Ships.] — See Nos. 677-680, ante. 

Goods pawned.] — See Nos. 782-784, post. 

XV. Goods Pawned or Pledged. 

781. Not seizable.] — A man gages his goods in 
pledge for £40 borrowed, & after the debtor is con- 
victed in £100 in debt to another, these goods shall 
not be taken in execution till the £40 be paid, for 
tlie creditor has an interest in them ; & also goods 
taken for distress cannot be taken in execution. — 
Anon. (1543), Pro. N. C. 149 ; 73 E. R. 912. 

782. .] — Goods in the hands of the pawnee 

.shall not be taken in execution . . . until the money 
is paid to the pawnee, because he had a qualified 
property in them, & the judgment creditor had only 
an interest (Holt, C.J.),- — Coggsv. Bernard (1703), 
3 Salk. 268 ; 2 Ld. Raym. 909 ; 1 Com. 133 ; Holt, 
K. B. 528 ; 91 E. R. 817. 

A7xnotatioi\s : — Mentd. Anon. (1693), 2 Salk. .'i22 ; Buckmyr 


\ A. i Sd f f X 


JiXiA i.1 4 






Lawson (1730), Lee temp. Hard. 194 Kettle v. llromBall 
(1738), Willes, 118; Charitable Corpn. v. Sutton (1742), 

2 Atk. 400 ; Hartop v. Iloarc (1743), 3 Atk. 44 ; Uyall 
V. Kolle (1749), 1 Atk. 105; Pawley v. Freeman (1789), 

3 Term Rep. 51 ; Mason v. Lick barrow (1790), 1 Hy. BJ. 
357 ; Elsee r. Gatward (1793), 5 'J'erm Rep. 143 ; Gull- 

2 Smith, K. B. 155 ; Gibson v. 
72 ; CavenaKh i*. Such (1815), 
Sheppard (1822), 11 l»rlce, 400 ; 
M*Cle. & Yo. 129 ; Whitehead r. 

Corbett V. I'ackingtou 
V. Hewitt (1831), 1 Tyr. 


liam r. Barnett (1804), 

Inglis (1814), 4 Camp. 

1 Price, 328 ; Rljjpln v. 

Storr V. Crowley (1825), 
Greetham (1825), 2 Bing. 464 . 
(1827), 6 B. & C. 208 ; Gledstane 


445 ; A'x p. Cording (1832), 4 B. & Ad. 198 ; M'Kenzic p 
M'Leod (1834), 10 Bing. 385 ; Vanghan r. Menlove (1837) 
3 Bing. N. C. 408 ; Boorman v. Brown (1842), 3 Q. B 
511 ; Ross V. Hill (1840), 2 C. B. 877 ; G. N. Ry. v 
Shepherd (1852), 8 Exeb. 30 ; ISRcklethwaite v. Merril 
(1852), 19 L. T. O. S. 01 ; Shepherd v. G. N. Ry. (1852) 
19 L. T. O. S. 324 ; Balfc v. West (1853), 13 C. B. 400 
Crouch V, L. & N. W. Ry. (1854), 14 C. B. 255 ; Dauso^ 
i', Richardson (1854), 3 E. & B. 144 ; Baxendalo v, Easten 
Counties Ry. (1858), 27 L. J. C. R. 137 ; Blakcmore v 
Bristol & Exeter Ry. (1858), 8 E. tk. B. 1035 ; Syrod v 
Carruthers (1858), E. B. & E. 469 ; Belfast & Ballymena 
etc. Ry. V. Keys (1801), 9 H. L. Cas. 550 ; MacCarthy v 
YouTig (1801), 0 H. & N. 329 ; Marriott v. Anchor Rever 
Hionary Co. (1801), 3 He G. F. & J. 177 ; Martin v. Relt 
(1802), 11 C. B. N. S, 730; Taylor v. Caldwell (1803) 
3 B. & S. 826 ; Beal v. South Devon Ry. (1864), 11 L. T 
184 ; 1‘igot V. Cubley (1864), 15 C. B. N. S. 701 ; R. & 
O. Steam Navigation Co. v. Shand (1865), 3 Moo. R. C. C 
N. S. 272 ; Swii'e v. Leach (180.5), 5 New Rep. 3i4 
Donald v. Suckling (1800), L. R. 1 Q. B. 585 ; Grill v 
General Iron Screw Collier Co. (1800), 12 Jur. N. S. 727 
Skelton V. L. & N. W. Ry. (1807), L. R, 2 C. R. 631 
Giblin r. McMullen (1868), L. R. 2 R. C. 317 ; Readbeac 
T?. Mid. Ry. (1809), L. R. 4 Q. B. 379 ; Searlo v. Laverlcl 
(1874), L. R. 9 Q. B. 122 ; Liver Alkali Co, v, Johnsoi 
(1874), L, R, 9 Exch. 338 ; Nugent v. Smith (1875), J 
C. 1’. D. 19 ; Harris v. O. W. Ry. (1870), 1 Q. B. D. 515 
Hoaro r. G. W. Ry. (1877), Do Colyar’s County Couri 


Coses, 192 ; Borgheim v. Q. E. Ry. (1878), 3 C. P. D. 221 ; 
FouJkes V. Met. Dist. Ry. (1880), 28 W. R. 526 ; Cutler v. 
North London Ry. (1887), 56 L. T. 639 ; The Moorcock 
(1889), 14 R. D. 64 ; Shaw v. G. W. Ry., [1894] 1 Q. B. 
373 ; The Winkfleld, [1902] R. 42 ; Harris v. Perry, [1903] 
2 K. B. 219 ; Wallis v. G. N. Ry. (Ireland) (1903), 12 Ry. 
& Can. Tr. Cas. 38 ; Cheshire v. Bailey, [1905] 1 K. B. 
237 ; Clarke v. West Ham Corpn., [1909] 2 K. B. 858 ; 
Shrimpton v. Hertfordshire County Coimcil (1910), 74 
J. R. 306 ; Bath v. Standard Land Co., [1911] 1 Ch. 618 ; 
AtUmborough v. Solomon, [1913] A. 0. 76 ; Hatton v. 
(.3ar Maintenance Co. (1914), 110 L. T. 705 ; Banbury v. 
Bank of Montreal, [1918] A. C. 626 ; Coldmon v. Hill, 
[1919] 1 K. B. 443 ; The Empress (1923), 92 L. J. R. 42 ; 
Ellis Trustee v. Dixon-Johnson, [1924] 2 Ch. 451 ; J^ratt 
V. Patrick, [1924] 1 K. B. 488. 

783. .] — If this had been the case of pawned 

or pledged goods before the day they could not be 
legally seized because the i)roperty would be 
altered. — R. v. Cotton (1751), Park. 112 ; 2 Ves. 
Sen. 288 ; 14.5 E. K. 729 ; subsequent proceedings 
(1755), Park. 142, Ex. Ch. 

Annoiationa : — Refd. Farr t'. Newman (1792), 4 Term Rep. 
621 ; R. V. Lee (1819), 6 ITioe, 369. Mentd. Cooper v. 
C’hitty (1756), 1 Burr. 20 ; IJppom v. Sumner (1779), 
2 Win. Bl. 1294 ; BradyU v. Ball (1785), 1 Bro. C. C. 427 ; 
Rorke r. Dayrell (1791), 4 Term Rep. 402 ; R. v. Wells 
(1807), 16 East, 278; Svvaln v. Morland (1819), 1 Brod. 
& Bing. 370 ; R. v. Giles (1820), 8 Price, 293 ; Whitley 
V. Roberts (1825), M‘Cle. 8c Yu. 107 ; Giles v. Grover 
(1832), 9 Bing. R28 ; R. v. Edwards (1853), 9 Exoh. 32 ; 
Carlisle t\ Whalt'y (1867), L. R. 2 H. L. 391 ; Lohain v. 
I’hilpott (1875), L. R. 10 Exch. 242 ; Secretary of Stale 
for War v. Wynne (1905), 75 L. J. K. B. 25. 

784. Whether still redeemable or not.] — 

Ee Rollason, Rollason v. JtoLLASoN, IIalse’s 
Claim, No. 787, post. 

785. Redemption moneys — Right of sherill to.] 

— A. having signed judgment against R., upon a 
w'arrant of attorney, a writ of fi. fa. issued to levy 
the sum of £(>00, under which the slieriif took pos- 
session in Feb. Between Eeb. & Mar. ho realised 
part of the levy, £390, partly by the sale of B.’s 
goods, but jirincipally by the receipt of moneys 
on the redemption of goods, whicli iiad been 
pledged with B., who was a pawnbroker. In 
Mar. B. became insolvent A went to prison, 
a vesting order, under Judgments Act, 1838 
(c. 110), was made upon Apr. 7, & an assignee 
appointed. The sherilT had not paid over the 
£390 to the execution creditor. Upon an applica- 
tion by the assignee to the ct., under Interpleader 
Act, 1831 (c. 58), 8. 61, to order the shei'ilf to pay 
over the above sum to liirn for the body of the 
creditors : — Held : the execution creditor, & not 
the avssignee, was entitled to that money. — Squire 
V. Huetson (1841), 1 Q. B. 308 ; 4 Per. Dav. 
033 ; 10 L. J. Q. B. 116 ; 5 Jur. 810 ; 113 E. R. 
1149. 

786. .] — Re Rollason, Rollason 

V. Rollason, Halse’s Claim, No. 787, post. 

787. Right to sell unredeemed articles.] — In 
levying execution upon a iiawnbroker, the sheriff 
is entitled to seize articles deposit-od in pledge 
with him in the course of his business, whether the 
same are still redeemable or not, & to receive 
redemption moneys, & to sell when the period of 
redemption has expired . — Re Rollason, Rol- 
lason V. Rollason, Halse’s Claim (1887), 34 
Ch. D. 495 ; 56 L. J. Ch. 768 ; 56 L. T. 303 ; 35 

W. R. 607 ; 3 T. L. R. 326. 


defeating an intended or probable 
execution, is valitl against the execu- 
tion creditor. — 'riLLAKciiANu Hindxi- 
MAL r. JiTAMAL SUDAKAM (1873), 10 
Bom. 206.— IND. 

PART HI. SECT. 1, SUB-SECT. 4.— 
E. (f) XV. 

p. Whether goods seizable.] — youNO 

' (1S70), O. U. 5 A. C. 

—CAN. 

q, execution of a 


decree, goods belonging to B., but in 
the possession of a pledgee, were 
seized by a buillif. The pledgee 
brought an Interpleader suit, to 
recover the goods : — Held : the pledgee 
was jsntltled to have the goods released 
to him & to have the costs of his suit 

S aid by the execution creditor. — 
iHINJI OOVINDJI V. MONOUAIi DAS 
I. 6 B. L. It. App. 31 ; U W. K. 
-IND. 

Cattle in pledgee’s con- 


trol.] — Cattle, the jiroperty of a judg- 
ment debtor, were pledged to a 
creditor, who thereafter lout them to 
his servant for the purpose of ploughing 
bis (the servant’s) lands. While in the 
servant’s possession they wore attached 
in execution on a judgment obtained 
by a third party : — Held : as the 
pledgee’s so lending them did not take 
them out of his control, the cattle must 
bo declared not executable. — P hillips 
V. SOQAKA (1915), E. D. L. 37.— S. AF. 
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xvi. Goods of Testator in Hands of Personal 
Representative. 

788. Whether seizable— Death of debtor after 
execuUon awarded.]-If deft, die after fi Z 
awarded, the goods may be taken in the iiands of 
his exor. ; & the officer shall not be affected by a 

^78 Mossk (1.590), Cro. Eliz. 

Annotations Consd. Anon. (1724), 8 Mod Hon 0 . 0 ^ 
Harwood v. Phillips (1603), O. Prldg. 464. * 

789. Teste of writ before death 1 

Anon. (1090), 2 Vent. 218 ; 80 E. R. 403. 

790 . Alienation of testator’s goods— Bv 

personal representative— Valuable consideration.!— 

At law an exor. may alien the assets of testator, 
& when aliened, no creditor can follow them, 
where the alienation is for a valuable consideration, 
this ct. suffers it as well as at law. — N uuent v 

■' 

Annotations .-—Consd. Whale v. Booth (1784), 4 Doug. K. B. 
Tk/r’ ' (1792), 4 Term Hep. 621 Refd* 

/ VOS. 152 , M Leod v. Drxnnmond (1810), 17 Ves 152 • 

Mentd. Ithell u! 
^ Ves. Son. 215; Tanor v. Ivio (17521 
Belts Sup. 386 ; Scott v. Tyler (1788), 2 Bro. C. C 431- 

r 'CckVe'r ' Dickon^u 

i'M.ifUi ^ V. Robarts (1819), 

4 Madd. ,1.,2 ; Wilson v. Moovo (18;i4), 1 My. & K. 337. 

^ personal representative — 
Effect of acquiescence of representative — Whether 
devastavit committed.]— Tiie goods of testator in 
the possession of his exors. are taken, & sold, 

^ judgment against the exor. f(u’ 
a debt of his own, <fc with his consent: — Held • 
the property would pass by such execution, not- 
withstanding the jiltf. in the action against the 
exor. knew they were assets. Semble : otherwise 
It he had known of an unsatisfied debt ; <fe so 
had colluded with the exor. to make a devastavit . — 
Whale p. ilo(rm (1784), 4 Doug. K. D. 3U ; 

4 Tenn Kep. (>25, n. ; 99 E. K. 755. 

Annotations ; — Consd. Farr v. Newman (1792), 4 Term Bon 
621 ; Quick v. StainOB (1798), 1 Bos. & P. 293 • Fenwit^ 

M Leod v. Drummond (1810), 17 
VeB 152; Ray r. Ilay (1815), Coop, G. 264 ; Graham 

WilkPrsom^’ Mentd, .ShirrefT S 

C832^) 2^r^ &V^4lfl’ Wood head v. Fallows 

792. .] — Farr v. Newman, No. 730, 

ante. ’ 

r~, ^ — 3^he effects of testator can- 

not be taken in execution for the debt of the exor. 
(Lord Eldon, C.). — MTjEod v . Drummond (1810), 

3 7 Ves. 152 ; 34 E. K. 59, L. C. 

Ar^^tiom .-—Consd. Kinderley i?. Jervis (1856), 22 Beav. 1. 

'Dmbrell (1837), Donnelly. 209. 
Mentd. Keane tj. Robarts (1819), 4 Madd. 332; Wilson 

^ ’ Haynes a. Fomhaw 

U8o3), 11 Ha,ro, 93 ; Russell v. Plaice (1854), 18 Beav. 21 - 
Barmw v. Onfiith, Barrovy r. Nomnan (1864), 11 Jnr. N. S. 

0 . He Brettle, Brottle v. Burdott (1864), 2 Do G. J. & Sm. 



r, tV ® r ‘ iirtifnj I \ja. ,10;; ; (iranail 

C„„“sru&/ 1*S. 293!‘- 
794. .]— Gaskell V. Marshall, No 


800, post. 

795. 


, ■ •] — Where the goods of testator 

wfuch have long remained in the hands of his exors 
but consistently with the trusts of the will, are 
seized by the sheriff under a fi. fa., on a judgment 
against the exor. in his own right, the sherill 
may be liable to an action ; & if deft, in the 
execution disputes the seizure, on the groun(i, that 


the goods were lield by liim, as executor in trust 
for others, &> not in his own right, that is a claim 
by a person “ not being the party against whom 
the process issued,” which will entitled the sheriff 
to an interpleader rule under Interpleader Act, 
1831 (c. 58), R, 3. — Fenwick v , Laycock (1811), 
2 Q. B. 108 ; 1 Gal. & Dav. 532 ; 11 L. J. Q. B. 
143 ; 3 .Tur. 341 ; 114 E. 11. 43. 

Aniwtation : — Consd. lie Morgan, Pillgrom v. Plllgrem 
(1881), 18 Ch. D 9.3. 

796. .] — In the case of personal assets 

of a deceased person these could not be taken in 
execution by the judgment creditor of the exor. 
(ItOMiLLY, M.ll,). — K inderley V. Jebvis (1856), 
22 Beav. 1 ; 25 L. J. Ch. 538 ; 27 L. T. O. S. 245 ; 

2 Jnr. N. S. 302 ; 4 W. B. 579 ; 52 E. R. 1007. 
Annotations: — Reid. Baker v. Tynto (1860), 6 Jnr. N. S. 

1192 ; I’ickering v. ILfracomljo Ry. (1868), L. R. 3 C. P. 
235; Robinson v. Nesbitt (1868), L. R. 3 C. P. 264; 
Qillr. Continental Gas Union Co. (1872), 41 L. J. Ex. 176 : 
Price V. Price (1887), 35 Ch. D. 297 ; lie Lcavesley, [1891J 
2 Ch. 1 . Mentd. Nlcholls v. Rosiwarne (1 859), 6 C. B. N. S. 
480 ; Eyre v. M'Dowell (1861), 9 H. L. Cas. 619. 

797. .] — L., one of the exors. of M., 

& of the devisees in trust of M.’s estate, gave a 
bond to O. for £7,000 describing himself as sole 
exor. of M., but the condition was for payment by 
li., Ids heirs, exors. & administrators ; — Held : 
the real estate of testator M. could not be taken 
in execution under a judgment against li. de honi.s 
propriis, & purchasers for value having notice of 
the will of M., wliich showed that; there were several 
joint devisees, had no good title, though in 
possession of the estate. — L indsay v . Oriental 
Bank at Columbo (1800), 13 Moo. P. 0. 0. 401 ; 

3 Jv. T. 98 ; 15 E. R. 151, P. C. 

AnnokUions : — Mentd. Lindsay v. Dull (1862), 15 Moo. 
1*. C. C. 452 ; Gavin v. Hadden (1871), L. R. 3 P, 0. 707. 

798. Representative carrying on 

testator’s business.] — Re Morgan, Pillgrpjm v . 
PiLLGREM, No. 802, post. 

799. Effect of long possession by 

representative — Six or seven years.] — After a lapse 
of six or seven years, equity will not restrain by 
injunction a creditor of an exor. from taking in 
execution the goods of testatfjr for the exor.’s 
own debt. — R ay v. Ray (1815), Coop. G. 204 ; 
35 E. H. 553. 

Annotations : — Distd. He MoT'gau, Pillgrom r. Plllgrem 
(1881), 18 Ch. D. 93. Mentd. He 'rhomas. Ex p. Thomas 
(1842), 3 Mont. 1). & De. G. 40 ; Kitchen v. Ibbetsoii 
(1873), L. R. 17 Eq. 46. 

800. — — .] — An intestate died in 

Aug. ; her next of kin took out letters of adminis- 
tration in same month, <fc went & lived in her 
house till Nov., when the goods of the intestate 
in the house were seized under a fi. fa, against the 
administrator for a debt of liis own : — Held : 
an action lay against the sheriff by the adminis- 
trator, in his representative capacity, for. this 
seizure. Semble : if the administrator * had 
remained in possession for a very long time, it 
would have been otherwise. — Gaskeli. v. Mar- 
SHAI.L (1831), 5 C, & P. 31 ; 1 Mood. & R. 132. 
Annotations : — Consd. Fenwick v. Laycock (1841), 2 Q. B. 

108. Refd. He Morgan, PUlgrem v. Plllgrem (1881), 18 
Ch. D. 93. 

801. Consistent with terms of 

testator’s will.] — F enwick v . Laycock, No. 795, 
ante. 

802. Inconsistent with terms of 

testator’s will.] — If an exor., in pursuance of the 
directions contained in testator’s will, carried on 
testator’s business, & in so doing contracts debts. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (I) xvl. 

788 i. Whether seizable — Death of 
debtor after execution awarded.] — -The 
death of a deft., after the placing of an 


execution against goods in the sheriff’s 
hands, did not make it necessary to 
revive the judgment against his 
exors. or administrators to make valid 
the seizure under the w-rit, of goods 


which were owned by deft, at the 
time of his death. — T urner v . Patter- 
son (1863), 13 C. P. 412 — CAN. 


•• ' Chattels real — lAability of 

executor de son tort.] — Under a writ 
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the fact that he has carried on the business in his 
own name & tliat testator’s assets employed in it 
are ostensibly the exor.’s own property, will not 
entitle a judgment creditor of the exor. to take in 
execution testator’s assets. 

Lapse of time & an enjoyment of the assets 
in a manner inconsistent with the trusts of the 
will, coupled with the consent of the beneficiaries, 
may, however, raise an inference of gift of the 
assets by them to the exor., & entitle his judgment 
creditor to take them in execution. But, when the 
possession &; the time which has elapsed are in 
accordance with the trusts of the wul, no such 
inference can arise. — lie Morgan, Pitjlorem v. 
PiLUJKEM (1881), 18 Ch. D. 93 ; ,50 L. J. Ch. 834 ; 
45 L. T. 183 ; 30 W. R. 223, C. A. 

Annotations: — Consd. Jennings v. Mather, [1901] 1 K. B. 
108. Reid. Graham v. Drummond, [1896] 1 Ch. 968. 
Mentd. Be Gorton, Dowse v. Gorton (1889), 60 L. T. 305. 

803. Debts of husband of personal repre- 

sentative — Executrix using goods as own & hus- 
band’s property.] — If an extrix. use the goods of 
her testator as her own, & afterwards marry, & 
then tr(mt tliem as the goods of her husband, she 
shall not be allowed to object to their being taken 
in execution for her husband’s debts. — Quick v. 
Staines (1798), 1 Bos. & P. 293 ; 2 Esp. G57 ; 
126 E. R. 911. 

Annotations: — Distd. Gaskell v. Marshall (1831), 5 C. & P, 
31. Reid. Be Moore, Ex p. Mooro (1842), 2 Mont. D. & 
Do G. 616. 

804. Goods in hands of agent of personal repre- 
sentative — Debts of agent — Goods not seizable.] — 

AVhere an exor. before probate by his agent takes 
the goods & carries on the business of deceased, 
<fe judgment is recovei*ed against tlie agent as 
exor., & a writ of fi. fa. issued thereunder directing 
the sherill to levy on goods of deceased in his 
hands as exor. of deceased to be administered, the 
sheriff is not justified, as against the exor, in 
seizing goods of deceased in such agent’s hands. — 
Sykes v. Sykes (1870), L. K. 5 C. P. 113; 39 
L. .T. 0. P. 179 ; 22 L. T. 236 ; 18 W. R. 551 . 

A niuttation .—Reid. A.-G. ?7. New Y’ork Breweries Co., 
[1898] 1 Q. B. 205. 

805. Purchaser from personal representative — 
Without notice of unsatisfied debts — Has good title 
— In respect of legal & equitable assets.] — The 

rule that a purchaser for value of an asset of 
testator, from an exor. who is also residuary 
legatee, acquires a title free from the claims of 
unsatisfied creditors of testator, if the purchaser 
took without notice of the unsatisfied debts or 
of anything which made it improper for the 
exor. so to deal with the asset, applies in the case 
of equitable as well as legal assets ; provided that 
neither the exor. nor the ct. administering testator’s 
estate still retains control over the asset. 

In 1878 the regist/ered holder of railway stocks 
covenanted to pay an annuity to the trustees of a 
settlement during the joint lives of himself & his 
wife & the life of the survivor. In 1882 he died 
having bcqucatlied all his property to his widow, 

& appointed lier his extrix. The viddow proved 
the will, & by various deeds from 1886 to 1892 
transferred the stocks to her bankers to secure 
a debt of her own. In Dec. 1892, the widow gave 
an equitable charge on the stocks to pltf. to secure 
advances made to her. Neither the bankers 
nor pltf. when taking their respective securities 
had knowledge or notice that any debt of testator 
remained unpaid, or that the widow was not 


entitled to deal with the stocks as she did, & pltf., 
before he had notice that there was any indebted- 
ness of testator, gave notice of his charge to the 
bankers. The bankers sold the stocks, &, Mving 
retained the amount owing to them, paid the 
balance into ct. : — Held : the pltf.’s charge on the 
balance had priority over the claims of the 
settlement trustees. 

If an exor. who is also residuary legatee sells 
or mortgages an asset of testator for valuable 
consideration to a person who has no notice of the 
existence of unsatisfied debts of testator, or of any 
ground which rendered it improper for the exor. 
so to deal with the asset, that person’s purclmse 
or mtge. is valid against any unsatisfied creditor 
of testator (Romer, J.). — Graham v. Drummond, 
[1896] 1 Ch. 968 ; 65 L. J. Ch. 472 ; 74 L. T. 417 ; 
44 W. R. 596 ; 12 T. L. R. 319, C. A. 

Annotation : — Reid. Bank of Bombay v. Suloman Somji 
(1908), 99 L. T. 532. 

ig) Effect of Ni 
i. Where Several Writs. 

806. Further seizure — In respect of subsequent 
writs — Whether permissible.] — Goods being once 
seized & in custody of law they could not be 
seized again by the same or another sheriff, & if 
they were sold thereon such bargain would be 
void (Holt, C.J.). — Bachkurst v. Climicard 
(1690), Holt, K. B. 643 ; 1 Show. 174 ; 90 E. R. 
1255. 

Annotations: — Refd. R. v. Manning (1739), 2 Com. 616; 

Farr v. Nowman (1792), 4 Term Rep. 621 ; Johnson v. 

Evans (1844), 7 Man. & G. 240. Mentd. Skipp v. Harwood 

(1747), 2 Swan. 586 ; Ryall v. Rowles (1750), 1 Ves. Sen. 

348 ; Burnell v. Hunt (1841), 5 .iur. 650. 

807. Possession retained by 

debtor.] — Goods, though seized in execution, if 
suffered to remain in the custody of deft., may be 
taken at the suit of another creditor. — Rice v. 
Serjeant (1702), 7 Mod. Rep. 37 ; 87 E. R. 1078. 

g08, Necessity for.] — Though a 

sheriff make a warrant & seizure of goods under a 
fi. fa. last delivered to him, yet pltf. in a fi. fa. 
first delivered to the sheriff is entitled to be first 
satisfied out of the fruits of that seizure. If a 
second fi. fa. be delivered to a sheriff after he has 
deft.’s goods in possession under the prior fi. fa. 
of another, the goods are bound by the second 
execution, subject to the first execution, from the 
date of the delivery of the last writ to the sheriff ; 
& that, without warrant on the second writ, or 
further seizure. — Jones v. Atherton (1816), 7 
Taunt. 66 ; 2 Marsh. 375 ; 129 E. R. 23. 

Annotations : — Expld. Belcher v. Patten (1848), 6 C. B. 608. 

Refd. Giles V. Qrover (1832), 6 BU. N. 8. 277 ; Lucas v. 

Nockolls (1833), 7 Bli. N. S. 140. 

809. .] — Where there were two 

actions by distinct pltfs. against same deft., 

& writs of fi. fa. were issued in each action, & 
delivered to a bailiff, together with the sheriff’s 
warrant to execute them, & the bailiff thereupon, 
in execution of one of the writs, seized deft.’s 
goods, which were insufficient to satisfy the debt 
& costs in that action : — Held : the second writ 
of fi. fa. was not executed by the seizure under the 
first ; & the issuing of a writ of ca. sa. in the same 
action, without returning the unexecuted writ of 
fi. fa.f was not irregular.— S mith v. Jackson 
(1864), 4 F. & F. 362, N. P. 

810. .] — Re Henderson, Ex p. 

Shaw, [1884] W. N. 60, C. A. 

811. ^ In respect of writs already delivered — 

Necessity for.] — H utchinson v. Johnston, No. 
633, ante. 
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812. ^.1 — JoNKB V. Atherton, 

No. 808, ante. 

813. .] — In trover against the 

sheriit whose officer has seized the goods of A. 
as under a fi. fa. against B., it is sufficient to 
produce the warrant without producing the writ ; 

& it lies upon deft, to show that no such writ 
issued. 

When goods are taken into the custody of the 
sheriff, it must be taken to be a seizure under all 
the writs then delivered to him. — Gibbins v. 
Phillips (1828), 8 B. & C. 437 ; 2 Man. & By. K. B. 
238 ; 6 L. J. O. S. K. B. 371 ; 108 E. R. 1105. 
Annotations: — Mentd. Harrison v. Bennett (1832), 2 Tyr. 
740 ; Me Hunt, Ex p. Simpson (1844), De G. 9 ; Bills v. 
Smith (1866), 5 New Rep. 364. 

814. .] — Drewe V. Lainson, 

No. 534, ante. 

815. .] — Re Henderson, Ex p. 

Shaw, [1884] W. N. GO, C. A. 

816. Seizure under first delivered writ — Claim 
of party under subsequent writ — Having first 
initiated proceedings.] — A.-G. v. Alderspjy (1780), 
cited 1 East, at p. 341 ; 102 E. R. 132. 

Annotations: — Reid. Butler v. Butler (1801), 1 East, 338 ; 

Giles V. Grover (1832), 6 BU. N. S. 277. Mentd. R. v. 
Sloper & Allen (1818), 6 Price, 114. 

Priority of creditors.] — jSee Sub-sect. 4, B. (5), 
ante, 

ii. On Property hi Goods Seized. 

817. Property still remains in debtor.] — Pltf . 
may have a venditioni exponas to the sheriff to sell 
goods seized under a ft. fa. if the supersedeas upon 
error brought bo not delivered till after such 
seizure (Holt, O.J.). — Milton v. Eldrington 
(1554), 1 Dyer, 98 b ; 73 E. R. 215. 

Annotations Giles v. Grover (1832), 9 Bins. 128. 

Mentd. Charter v. I’eeter (1.099), Cro. Kllz. 697 ; Clerk v. 
Withers (1704), 6 Mod. Hep. 290 ; Hughes v. Rees (1838), 

8 L. J. Ex. 46. 

818. .] — The property is not altered upon 

the sheriff’s taking of goods upon a fi. fa., but 
remains in deft. — Anon. (1608), 1 Brownl. 

123 B. R. G53. 

819. Until execution executed.] — Low- 

TiiAL V. Tonkins, No. 994, post 

820. — — .] — Payne v. Drewe, No. 548, 

ante. 

821. .] — (1) The general property in 

the goods seized remains until sale in the debtor 
<te is not changed by seizure (Alderson, J.). 

(2) At common law the goods of the debtor 
were bound from the teste of the writ of fi. fa. 
This is altered by the Stat. Frauds. Since which 
they are bound only from the delivery of the writ 
. . . to the sheriff (Patteson, J.). 

(3) The binding relates only to the debtor & his 
acts so as to vacate any intermediate assignment 
made by him otherwise than in market overt. 
And even when made in market overt in the case 
of the King it in no way affects the priority of 
conflicting writs (Patteson, J.). 

(4) It is undoubtedly true that the sheriff does 
by the seizure acquire a special property in the 
goods ; he may maintain trespass or trover for 
them (Patteson, J.). — Giles v. Grover (1832), 

9 Bing. 128 ; 6 Bli. N. S. 277 ; 1 01. & Fin. 72 ; 

2 Moo. & S. 197 ; 131 E. R. 563, H. L. 

Annotations: — As to (1) Consd. Me Johnson, Ex p. llayner 

(1872), 41 L. J. Boy. 26. Refd. Godson v. Sanctuary 
(1832), 4 B. & Ad. 255 ; Grove v. Aldridge (1832), 9 Bing. 
428 ; Grainger v. Hill (1838h 5 Soott, 561 ; Woodland 
V. E^er (1840), 11 Ad. & El. 859 ; Doe d. Hughes v. 
Jones (1842), 9 M. & W. 372 ; Playfair v. Musgrove (1846), 
14 M. & W. 239 i_Me Clarke, [1898] 1 Oh. 336. As to (2) 
Reid. Balme v. Hutton (1833), 9 Bing. 471. As to (3) 
Reid. Bothamloy v. Heyward (1862), 8 Jur. N. S. 1166. 
As to (4) Consd. Me Johnson, Ex p. Rayner (1872), 41 
L. J. Boy. 26. RcM. Garland v. Carlisle (1837), 4 (h. & 
Hn. 693 ; Doe d. Hughes v. Jones (1842), 9 M. & W. 
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372 ; Playfair v. Musgrove (1845), 14 M. & W. 239, 
Generally, Mentd. R. v. Maborley (1834), 4 Tyr. 345 ; 
R. V. Archdall (1838), 2 J. P. 486 Whitworth v. Gaugaln 
(1846), 1 Ph. 728. 

822. .] — Lucas v. Nockblls, No. 

997, post. 

823. Term of years.] — ^ Where the sheriff 

had taken a lease of certain premises in execution 
under a fi. fa. & sold the term to the execution 
creditor, without any assignment in writing : — 
Held : the estate remained in debtor, who might 
recover it from the execution creditor, in an action 
of ejectment. ^ — Dob d. Httqhes v. Jones (1842), 

9 M. & W. 372 ; 1 Dowl. N. S. 352 ; 1 Hare, 
385, n. ; 12 L. J. Ex. 26.5 ; 6 Jur. 302 ; 152 E. R. 
158. 

824. .] — • Playfair v. Mdsgrove, 

No. 694, ante. 

825. Right of debtor to sell — In market 

overt.] — Samuel v. Duke, No. 998, post. 

826. Delivery to purchaser.] — Union 

Bank op London v. Lenanton, No 675, ante. 

827. .] — Re A Debtor, Ex p. Smith, 

No. 193, ante. 

828. How far property of sheriff — Sufficient to 
maintain trover or trespass — If taken out of his 

possession.] — A sheriff may maintain either trover 
or trespass for goods taken out of his possession 
after seizure by virtue of a fi. fa., for he has *a 
special property in them after seizure : but in 
trover he can only recover the value of the goods ; 
& not, as he may in trespass, damages for the 
tortious taking. — Wilbraiiam v. Snow (1670), 2 
Keb. 588 ; 1 Lev. 282 ; 1 Sid. 438 ; 2 Wms. 
Saund. 47 ; 1 Vent. 52 ; 86 E. R. 37 ; suh nom. 
WiLLBRAHAM V. Snow, 1 Mod. Rcp. 30. 

Annotations: — Consd. Jeanos v. Wilkins (1749), 1 Ves. Sen. 
195. Expld. R. V. Giles (1820), 8 Price, 293. CoMd. 
Giles V. Grover (1832), 9 Bing. 128. Reid. Mlldmay v. 
Smith (1671), 2 Wms. Saund. 343 ; Bealy v, Sampson 
(1688), 2 Vent. 93 ; Cilerk v. Withers (1704), 2 Ld. Raym. 
i072 ; Wharam v. Broughton (1748), 1 Ves. Sen. 180 ; 
R. IK Cotton (1751), Park. 112 ; Slater v, Pinder (1871), 
L. R. 6 Exch. 228 ; Me Davies, Ex p. WUUama (1872), 

7 Ch. App. 314. Mentd. CollinB v. Evans (1844), 5 Q. B. 
820 ; Ford v. Beech (1848), 17 L. J. Q. B. 114 ; Wiltshire 
V. Cottorcl (1853), 20 L. O. S. 259 ; Crouch v. G. N. Ry. 
(1856), 11 Exch. 742 ; .Jeilries v. G. W. Ry. (1856), 5 
E. & B. 802 ; Lee v. Bayes & Robinson (1856), 20 J. P, 
694 ; Levy u. Hale (1859), 29 L. J. C. P. 127 ; Burroughes 
V. Bayne (I860), 5 II. & N. 296 ; Richardson v. Trundle 
(I860), 8 0. B. N. S, 474 ; Harper v. Godsell (1870), 
L. R. 5 Q. B. 422 ; Brinsmead v. Harrison (1871), L. R. 

6 C. P. 684 ; England v. Cowley (1873), L. R. 8 Exch. 
126 ; Hollins v. Fowler (1875), L. R. 7 H. L. 757 ; H. v. 
Wynn (1887), 56 L. T. 749 ; Coohrauo v. Moore (1890), 
69 L. J. Q. B. 377 ; The Winkfleld, [1902] P. 42 ; Wallis 
V. O. N. Ry. (Ireland) (1903), 12 Ry. & Can. Tr. Cas. 38 ; 
Clayton v. Le Roy, [1911] 2 K. B. 1031. 

829. .] — Giles v. Grover, No. 

821, ante. 

830. Not property of execution creditor — 
Payment into court pending interpleader pro- 
ceedings — Withdrawal by sheriff — Seizure under 
subsequent writs.] — -Where goods have been seized 
in execution to satisfy a judgment, & the sheriff 
withdraws from possession upon payment into ct. 
bv claimant of a sum which is to abide the event 
of an inte^leader issue, claimant by payment of 
that sum into ct. does not acquire any property 
in the goods, but such goods are free goods in 
the hands of the execution debtor, so that if they 
are again seized in execution to satisfy a judgment 
obtained by another creditor, claimant if he again 
claims the goods is liable as a condition for an 
interpleader issue to an order for the payment 
into ct, of the full value of the goods seized. — 
Kotchib V . Golden Sovereigns, Ltd., [1898] 2 
Q. B. 164 ; 67 L. J. Q. B. 722 ; 78 L. T. 409 ; 
40 W. R. 616, 0, A. 

831. Goods in oustodia legls.J—— The judgment 
of the Q. B. Div. seems to say that the execution 
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creditor, \)n putting in the execution, is to be looked 
upon as himself in possession of the goods. . . . 
I do not think that is the right view. The execu- 
tion creditor has never been in possession of the 
goods. The actual possession is that of the 
sheriff. . . . The goods are thei'efore not the 
possession of party but of the law (Lord 
Esher, M.B,). — Richards v. Jenkins (1887), 18 
Q. R. D. 451 ; 56 L. J. Q, B. 293 ; 56 L. T. 591 ; 
35 W. R. 355 ; 3 T. L. R. 425, C. A. 

Annotations : — Montd. Jappv. Campbell (1887), 57 L. J. Q. B. 
79 ; Usher V. Martin (1889), 24 Q. B. U. 272 ; Jennings t>. 
Mather, [1901] 1 K. B. 108; Peake i\ Carter, [191(1] 1 

K. B. 052. 

iii. As Discharge of Judgment Debts. 

832. Whether a discharge of debt.] — Clerk v. 
Withers, No. 06, ante. 

833. .] — The seizure of the debtor’s goods 

6 tlio conversion of them into money extinguishes 
the debt (Bayt.ey, J.). — Mouland v. Pellatt 
(1829), 8 B. & C. 722 ; 3 Man. & Ry. K. B. 411 ; 

7 J^. .1. O. S. K. B. 54 ; 108 E. R. 1211. 

Annotations : — Refd. Giles v. Grover (1832), 9 Binjr. 128. 

Mentd. Cummingr r. Welsford, .Same v. Harria (1830), 8 

L. J. O. S. C. P. 168 ; Bower v. Hett, [189.5] 2 Q. B. .51 ; 
lie Giver, Kapper v. Fanshawe, [1895] 2 Ch. 217. 

834. Pro tanto.J— Lee v. Danoar, Grant 

A Co., No. 170, ante. 

835. & finally.] — Re A Debtor, 

E.V p. Smith, No. 193, ante. 

F. Possession. 

(a) In General. 

836. Possession not taken — Remaining in debtor 
— Rights of second execution creditor.] — R k^e v. 
Serjeant, No. 807, ante. 

837. Possession to be retained.] — Debmes v. 
Panston (1731), 2 Bam. K. B. 58 ; 94 E. R. 354. 

838. .] — Where a sheriff has taken posse.ssion 

of goods & chattels under a fi. fa.^ the officer should 
continue the possession ; or if lie may {sed quaere) 
abandon it even necessarily for a time, he mu.st 
clearly & satisfactorily account for so doing, if he 
woiild sustain his right against othei's, afterwards 
claiming under legal authority to seize same goods. 

In case of an abandonment on the return day 
of the writ, possession cannot afteiwards be 
re, Slimed. — Ackland v. I*aynter (1820), 8 Price, 
95 ; 140 E. R. 1142. 

Annotations Consd. Baghliawes v. Deacon, [1898] 2 Q. B. 
17-3. Refd. Bulls V, Thick (1845), 9 Jur. 304 ; Lurasden 
V. Burnett, [1898] 2 Q. B, 17 7. 

839. Absolutely or constructively — Al- 


though goods in possession of third party.] — B alls 
p. Pink, No. 503, ante, 

840. Possession for undue time — Liability of 
sheriff In trespass.] — On attachment of goods, the 
officer cannot legally continue in possession of 
deft.’s house, or keep the goods therein for a long 
& unreasonable time, but must remove them to a 
place of safe custody ; else he is a trespasser ab 
initio. — Reed v. Harrison (1778), 2 Wm. Bl. 
1218 ; 90 E. R. 717. 

Annotation: — Refd. Lucas n. Nookells (1828), 4 Bitig. 729. 

841. Possession after return day of 

writ.] — If a sheriff continues in possession after the 
return day of the writ that irregularity makes him 
a trespas.ser ah initio, but will not support the 
allegation of a new trespais committed by him 
after the acts which he justities under the execution. 
— xViTKENiiEAD V. Blades (1813), 5 Tauiit. 198 ; 
128 E. R. 003 ; sub nom. Aikiniiead v. Blades, 
1 Marsh. 17. 

842. .] — Playfair v. Musguove, 

No. 094, ante. 

843. .1 — A sheriff who has entered 

under a writ of fi. Jn. <to continues on the premises 
in posses.sion of the goods for more than a reason- 
able time, is liable in trespass for so continuing 
beyond the time allowed by law. — Asii v. Dawnay 
(1852), 8 Exch. 237 ; 22 L. J. Ex. 59 ; 20 L. T. O. S. 
103 ; 17 J. P. 183 ; 155 E. R. 1334. 

Annotation : — Refd. Leo r. DatiKar, Grant. [1892] 1 Q. B. 

231. 

844. Removal of goods to safe custody — Duty 
of sheriff.] — Reed v. Harrison, No. 840, ante. 

845. Possession illegally obtained — Whether 
seizure justifiable.] — Whore a plea justilies a 
trespass under a fi. fa. on the ground that the 
outer door was open at the time of the entry & 
.seizure, iliat allegation is put in issue by the 
replication de injurid. A., a sheriff’s officer, to 
whom a writ of fi. fa. was directed, offered, for a 
pecuniary consideration, to deday its execution 
for a few days. B., who exercised the office of 
bailiff to the sheriff, m partnership with A., after- 
w’ards illegally executed the writ, by breaking 
open an outer door ; & A. subsequently withdrew 
his men from possession on payment of the amount 
indorsed on the writ, & of a bonus to himself : — 
Held : (1) sufficient to warrant the jury in finding 
A. to be a co-trespasser as having authorised 
the unlawful act of his partner, B. ; (2) in sueii a 
case, the damages are peculiarly in the discretion 
of the jury ; they may include the sum paid for 
the withdrawal of the execution. Qu. : to what 
extent a seizure of goods under a fi. fa. can bo 
justified, when properly pleaded, where the 
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836 i. Possessio7i not taken- — liemain- 
iny in debtor— liiyhts of second executiem 
creditor .] — A slierill having; seized 
poofls mider execution, took a bond 
lor the delivery thereof when required, 
A allowed the debtor to remain in 
liossession &. carry on his business as 
before (he seizure ; & while the 

delitor 80 continued in possession. He 
after the return day of the writ liu,d 
expired, a second execution at the 
suit of another creditor, was received 
hy tlio shcrill '. — IJeld: the f-eeond 
took precedence of the first. — C astle 
r. ItU'n'AK (1854), 4 C. P. 252.— CAN. 

. . liiyht of landlord 

to distrain,]— A shcriif seized goods 
under an execution, but left them in 
the possession of the debtor upon 
receiving a receipt for the same, with 
^jnderlakirig to deliver them to the 
morifl when requested to do so. The 
landlord oi the oeuLor having seized & 
sold the goods for rent due to him by 


the debtor : — IJeld : the shcrlft had 
not at the time of the distress such 
possession of the goods as precluded 
the landlord from distraining for 
rent. — McTxtykk v. Stata & Ckvslek 
(1854), 4 C. 1', 248.— CAN. 

u. .] — A sheriff, 

having seized goods of a tenant upon 
a farm imder a Ji. fa., loft them in 
possession of the tenant, taking a 
receipt from him & an adjoining 
farmer. The landlord distrained & 
sold the goods, & buying them in, left 
tliem on the premises under charge of 
his former tenant as a hired servant, 
his lease having expired. The sheriff, 
without any subsequent seizure, pro- 
ceeded as if the goods wore tbo original 
tenant’s & sold them under the original 
Ji. fa. ; — Held : bo was liable to the 
iandldrd for the rent due at the time 
of seizure, of which he had notice, & 
for damages to the value of the goods 
over the rent due. — ItoBEBTBON v. 
Fortune (1860), 9 C. P. 427.— CAN. 

837 i. Possession to be retained.] — 


The sheriff must not only take but 
retain possession in some form. This 
does not mean constructive but actual 
posHesslon, & actual possession means 
actual visible possession. — Young v . 
DENCHEn, Bank of Toronto v . 
Adameh, [1923] 1 W. W. B. 136; 
[1923] 1 D. L. B. 432 ; 18 Alta. L. (L 
496.— CAN. 

y. Right of sheriff to place debtor 
in possession .] — (Jn seizure of debtor’s 
goods under fi. fa. tbo sheriff may 
appoint debtor himself to take charge 
of goods. — F ederal Bank v . Kretsch- 
MANN (1886), 7 N. S. W. L. li. 183.— 
AUS. 

a. Right of sheriff to go into 
possession — Fieri Jacias goods,]- 
Although there is no express power 
In a writ of fi. fa. goods to enter upon 
land there is an implied power to do 
so for the purpose of seizing the goods 
& to remain in possession of the goods 
on the land for a reasonable time. — 
COCHLIN r. MASSEY-H ARRIS (1915), 
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poBsesBiou of the goods has been illegally obtained. 
—Brunswick (Duke) v. Slowman (1849), 8 
C. B. 317 ; 18 L. J. C. P. 299 ; 137 E. R. 632. 

Instructions to delay execution ol writ .] — See Nos. 
541-543, ante. 

(6) Withdrawal. 

846 . When withdrawal necessary — Reasons for 
withdrawal to be explicit.]— Ackland v. Paynter. 
No. 838, ante. 

847 . Notice of rent due.]— Where the 

sheriff executes a fi. fa., & he receives notice of a 
year’s rent being due, & the goods on the premises 
are not sufficient to satisfy a year’s rent, he must 
withdraw ; &, if he sells, the ct. will not stay pro- 
ceedings in an action against him under 8 Ann., 
c. 14, s. 1, on paying over the proceeds of the sale. 
— Foster v. Hilton (1831), 1 Dowl. 35. 

848 . Who may order withdrawal — Attorney of 

execution creditor.] — The sheriff having seized 
certain goods in the house of A., under a fi. fa. 
against him at the suit of B., & a claim having 
been made by C. under a bill of sale, B. not 
choosing to contest the claim so made by 0., his 
attorneys gave the sheriff a direction to withdraw, 
in the following terms : “ A. v. B. Withdraw 

under the fi. fa. lierein, the goods having been 
claimed.” The officer finding that the bill of sale 
under which C.’s claim was made did not convey 
the whole of the goods he had seized, retained 
possession of those to which the claim did not 
apply ; & three days afterwards informed the 
attorneys for the execution creditor what he had 
done. The attorneys, as well as the execution 
creditor, expressed their approbation of the course 
the officer had adopted, the former observing that 
the direction to withdraw was only intended to 
apply to the goods that were the subject of thii 
claim. In trespass for entering the house A 
seizing cV; converting the goods the sheriff justilied 
entering under the writ. Pltf. replied, admitting 
the writ warrant, that, after the seizure, A. 
discharged & forbade defts. from further executing 
the writ, new-assigned that he brought his 
action for the subsequent trespass & conversion. 
Defts. in their rejoinder traversed the discharge 
to the sheriff : — Held : (1) construing the direction 
to the sheriff to withdraw, with reference to the 
surrounding circumstances, it amounted to no 
more than a partial direction to retire from the 
possession of the goods to which ( h’s claim applied ; 
(2) the subsequent ratification by A. of the deten- 
tion of the rest of the goods, being an act done for 
liis benefit, was a sufficient justification to the 
sheriff ; (3) the issue was not divisible, & therefore 
A. would not be entitled to recover, even though 
it should appear that some of the goods subse- 
quently detained, were witliin the claim. — Walker 
V. Hunter (1845), 2 0. B. 324 ; 15 L. d. C. P. 12 ; 
0 L. T. O. S. 154 ; 9 Jur. 1079 ; 135 E. R. 970. 
AmiotntioiiH : — Ocnerally, Reid. Re A Debtor, Kx ji. Smith, 

LI 1)0*2 J 2 K. 13. 2G0. Meutd. Simpson v. Margitfion (1847), 

II Q. B. 23 ; Ifruner v. Moore, [1904] 1 Cli. 305. 

849 . .] — To a testatum fi. fa. the 

sheriff returned that he seized deft.’s goods, 

kept possession until he received from the 


attorney of pltf. an order to withdraw from 
possession : — Held : the return was good, for the 
attorney of pltf. meant the attorney in the ^tion, 
& he had power to order the sheriff to quit pos- 
session. 

The attorney in a suit has the power to direct 
& manage the execution against the goods (Alder- 
son, B.). — Levi v. Abbott (1849), 4 Exch. 588 ; 
19 L. J. Ex. 62 ; 14 L. T. O. S. 353 ; 154 E. B. 
1348. 

Annotations : — Refd. National Assce. & Investment Assocn. 

i>. Best (1857), 2 H. & N. 605 ; Lovegrove v. White (1871), 

L. Tt. 6 C. P. 440 ; Re (Commonwealth Land, Building, 

Estate & Auction Co., Exp. HoiUngton (1873), 43 L. J. Ch. 

99 ; Smith v. Keal (1882), 9 Q. B. D. 340. 

850. Effect of withdrawal — Goods no longer 
subject to writ.] — A bailiff having seized goods 
under a fi. fa. against B., was authorised by A., 
the creditor, to quit possession, B. consenting that 
he might return &; sell. The bailiff quitted pos- 
session, & afterwards returned sold, & the 
sheriff paid the proceeds to A. Before the sale 
(J. issued a fi fa. against B., to which the sheriff 
returned 7iulla bona. C. recovered the value of 
the goods from the sheriff in an action for a false 
return : — Held : A. was liable to the sheriff for the 
damages & costs recovered by C., unless he could 
show that the sheriff was conusant of the mis- 
conduct, or that the action was brought for the 
benefit of the bailiff. 

The general rule is, that the act of the officer is, 
in point of law, the act of the sheriff, but the 
present case fomis an exception to that rule. 
Where the misconduct of the officer is produced 
by the act of the execution creditor, it is not 
<;omx)etent for the latter to say that the act of the 
officer, committed in violation of his duty to the 
sheriff, ^ induced by the execution creditor is the 
act of the sheriff (Bayley, J.). — Crowder v. 
Lono (1828), 8 B. & C. 598 ; 3 Man. & Ry. K. B. 
17 ; 7 L. .1. O. S. K. B. 86 ; 108 E. R. 1164. 
Annotations : — Refd. Rapbuel w. Goodman (1838), 8 Ad. Sc 

El. 5(55 ; Brown v. (3opley (1844), 7 Man. & G. 558. 

851. Writ by second execution creditor — 

Liability ot sheriff to.] — C rowder v. I^ng, No. 
850, aide. 

852. Liability of first creditor to 

sheriff — Wrongfully inducing bailiff to withdraw.] 
— Crowder v. Long, No 850, ante. 

On payment into court — Pending inter- 
pleader proceedings .] — See No. 830, ante. 

853. What amounts to withdrawal — Part of 
goods claimed under bill of sale — Retention of 
remainder — Liability of sheriff.] — W alker v. 
Hunter, No. 848, ante. 

Amounting to abandonment .] — Sec Nos. 854- 
857, 'post. 

(c) Abandomneni. 

854. What amounts to abandonment — No 
person left In charge — Writ locked In drawer.]— 

Where a sheriff’s officer executed a writ of fi. fa. 
by going to the house & informing the debtor he 
cam<3 to levy on his goods, & laying his hand on 
a table & saying, “ I take this table,” & then 
locked up his warrant in the table drawer, took 
the key, &; went away, without leaving any person 


30 \V. L. 11. 923 ; 8 W. W. 11. 286.— 

CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
F. (c). 

b. What amounts to abandonment 
— No person left in charge .] — The 
Bherllt seized goods, but put no balllfl 
In possoBslon on deft, promising not 
to remove them. Deft, subsequently 
removed the goods, whereupon the 
landlord seized them for rent, on the 


ground that the removal was fraudu- 
lent. The sheriff then made a second 
seizure under the execution : — Held : 
the first seizure by the sheriff had 
been abandoned, & that be could not 
retake them while under seizure for 
rent. — C’raig v. Ckaiq (1877), 7 P. li. 
209.— CAN. 

0 . .] — A sheriff received 

two executions against goods, on 
Jan. 18 and Feb. 15, respectively. 
He made a formal seizure on the 


delivery of the first writ, but left no 
one in possession, & the debtor 
remained in possession, & carried on 
his business as before the seizure. 
There had been a stay on this writ by 
the creditor, but on the delivery of 
the second writ the sheriff was directed 
to proceed on both. On Mar. 6, the 
goods were sold by the debtor to pltfs., 
who removed them to their own place 
of business. On Mar. 22, the sheriff 
seized all the goods then in pltfs.’ 
possession, which he had received 
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Sect, 1 . — Writ of fieri facias : Sub-sect. 4, F. (c) 
(d)f G. dt H. 

in possesBion, & after the fi, fa. was returnable, but 
not cont^inued, the landlord distrained the goods 
for rent ; — Held : the sheriff could not maintain 
trespass against him. 

The question here is whether by quitting the 
premises after the seizure, & leaving no one in 
charge of the goods he did not relinquish pos- 
session. . . . The possession, as soon as the 
sheriff abandoned it, reverted back to the original 
owner (Lord EiXENBOROuaH, O.J.). — Blades v. 
Arundale (1813), 1 M. <& 8, 711 ; 105 E. R. 265. 

Annotation H : — Consd. Ackland v. Paynter (1820), 8 Price, 
95 ; Be Davis, Exp. Pollen Trustees (1885), 55 L. J. Q. B. 
217. Refd. Doker r. Hosier (1825), 2 Bing. 479 ; Hartley 
V. Moxham (1842), 12 L. J. Q. B. 41 ; Balls v. Pink 
(i845), 4 L. T. O. S. 356 ; Gladstone v. Padwick (1871), 
L. R. 6 Exch. 203 ; Bagskawes v. Deacon, [1898] 2 Q. B. 
173. 

855 . Intimation only of seizure — 

Warrant shown.] — Balls v. Pink, No. 563, ante. 

856. Questions of fact.] — Where a sheriff, 

who has seized goods under a WTit of execution, 
goes out of possession tlie question whether he has 
abandoned possession is a question of fact. — 
Bagshawes, Ltd. v. Deacon, [1898] 2 Q. B. 173 ; 
67 L. J . Q. B. 658 ; .78 L. T. 770 ; 40 W. R. 018, 
C. A. 

Annotations : — FoUd. Lumsden v. Burnett, [1898] 2 Q. B. 
177. Refd. Jones v. Biernstein, [1899] 80 L. T, 157 ; 
Re A Debtor, Ex j). Smith, [1902] 2 K. B. 260. 

857. Whether abandonment in- 

tended.] — Where a sheriff goes out of possession & 
the point arises as to whether he has abandoned 
possession or not, the question always is one of 
fact & is whether the sheriff by going out of 
possession. . . abandoned possession (Smith, L.J.). 
— Lumsden v. Burnett, [1898] 2 Q. B. 177 ; 67 
L. jr. Q. B. 661 ; 78 L. T. 778 ; 46 W. R. 664 ; 
14 T. L. R. 403, C. A, 

{d) Re-Entry. 

858. Power to re-enter — After withdrawal — On 
return day of writ.] — Ackland v. Paynter, No. 
838 , ante. 

859. — — Under interpleader rule.] — 

When the sheriff has been allowed to withdraw 
from possession by authority of a rule under 


Interpleader Act, 1831 (c. 38), be oannot after- 
wards or after he is out of office be compelled to 
re-enter. — ^W ilton v. Chambers (1834), 3 Dowl. 12. 

300. Where writ withdrawn — Not without 

further order — From execution creditor.] — Shaw 
V. Kirby, No. 531, ante. 

861. After sheriil out of office.] — Wilton 

V. Chambers, No. 869, ante. 

O. Inquest as to Property. 

862. Right of sheriff to hold.] — PAitR v. New- 
man, No. 736, ante. 

863. Court will not set aside.] — The ct. will not 
set aside the inquisition of a jury, sunamoned by 
the sheriff to inquire in whom the property of 
goods seized by him under a fi. fa. is vested. — 
Roberts v. Thomas (1794), 6 Term Rep. 88 ; 101 
E. R. 450. 

864. Costs of inquisition.] — (1) S, having given 
a cognovit for a certain sum, with a stay of execu- 
tion, afterwards mortgaged certain premises as a 
security for the payment of that sum, & it was pro- 
vided, that, in case of default of payment, it should 
be lawful for the mtgee. to issue execution on the 
judgment, & to levy the costs of the judgment, & 
all other costs & charges whatsoever attending 
same. The mtgee. having levied, his right to the 
goods seized under the writ was disputed in an 
action brought against liim by the assignees of the 
mtgor., who had become bkpt. ; & they having 
obtained a verdict, a new trial was granted on the 
application of the mtgee., in which he succeeded, 
on the ground, that the mtgor. was not a trader 
within the bkpt. laws B’eld : the mtgee. could 
not claim tlie costs of the first trial from the 
mtgor., as costs or charges attending the judgment 
under the cognovit. 

(2) The mtgor., on the levy being made, gave 
the sheriff notice that the goods seized belonged 
to him jointly with another person, upon wMch 
the sheriff impanneled a jury to determine to 
whom the propci’ty belonged : — Held : the mtgee. 
was entitled to claim of the mtgor. the costs of 
the inquisition, if the mtgee. had paid them to the 
sheriff, & the ct. referred it to the prothonotary 
to ascertain that fact. — Doe d. Holt v. Roe 
(1830), 6 Bing. 447 ; 4 Moo. & P. 1 77 ; 8 L. J. O. S. 
C. P. 147 ; 130 E. R. 1353. 


from the debtor. The sale to pltfs. 
was bond fide, & for value, & without 
notice of the executions : — Held : 
there was no abandonment of the 
executions. — Patterson v. McKeli.ar 
(Sheriff) (1884), 4 O. K. 407. — CAN. 

d. .] — The sheriff’s 

bailiff seized under execution wheat 
crop in stock. He then took, from 
the debtor, a bond without sureties, 
the condition of which was that the 
sheriff should he permitted by the 
debtor to enter upon the premises & 
retake the goods when required. The 
bailiff thereupon left the premises & 
did nothing further : — Held : the 
seizure had been abandoned. — Nicoll 
V. Canadian Bank of Commerce 
(1915), 31 W. L. It. 667.— CAN. 

e. Necessity for notice 

of seizure.'] — The fact of leaving the 
goods seized in the possession of the 
debtor for a reasonable time imder an 
arrangement whereby they were to 
ho held lor the sheriff might not in 
itself constitute an abandonment, but 
some kind of notice should be ^ven 
of the selzui'o such as posting up a 
notice thereof containing a list of the 

g oods in some conspicuous place on 
Lie promises & an application for 
removal & sale he made promptly by 
the creditor. — Young v. Dbnchek, 
Bank of Toronto v. Adames, [1923] 
1 W. W. R. 136 ; [1923] 1 D. L. R. 
432 ; 18 Alta. L. K. 496.— CAN. 


h Loan by sheriff of chattel 

seized.] — A chattel was seized by the 
sheriff, & lent by him before the return 
of the writ : — Held : no abandonment. 
— Hamilton v. Bouek (1837), 5 

O. S. 664.— CAN. 

Renewal of writ.] — 

Taking a writ from the sheriff for 
renewal Is not an abandonment. — 
Muir v. Munro (1863), 23 U. C. R. 
139.— CAN. 

h. Leaving goods with person 

in possession at time of seizure.}— A 
writ of attachment against the goods 
of M. in the possession of S. was 
placed in the sheriff’s hands & goods 
seized under it. After the seizure the 
goods, wdth the consent of pltf.'s solr., 
were left by the sheriff in charge of 
S., who undertook that the same 
should be held Intact ; — Held : the 
act of leaving the goods in the posses- 
sion of 8. was not an abandonment by 
pltf.'s solr. of the seizure. — D uffus v. 
Creighton (1887), 14 S. C. R. 740 ; 
7 C. L. T. 389. — CAN. 

k< •.] — The sheriff, after mak- 
ing a levy, went away saying that 
ho was coming back, & that if the 
door was locked he would have to 
break in. A watchman was placed 
on the promises. The sheriff roamed 
twice between the day of the levy & 
the day of the sale & found the house 
looked. On the day of the sale he 
forced open one of the doors ; — Held : 


this did not constitute an abandon- 
ment of the levy. — R eid v. C*reiohton 
(1894), 27 N. 8. R. (15 R. & G.) 90.— 

CAN. 

1 . .] — Corona Lumber Co., 

Ltd. V. Brkreton, [1917] 1 W. W. R. 
706.— CAN. 

m. Validity of sheriff's sale after 
abandonment.] — Held: where the levy 
had been abandoned & a bond fide sale 
afterw'ards made by the execution 
deft., no property passed by a subse- 
quent sale by the sheriff. — G ould v. 
White (1835), 4 O. 8. 124.— CAN. 

n. Right of execution creditor to 
abandon.] — A sheriff having made a 
seizure of goods which the execution 
creditor had not specially directed, & 
a claimant to the goods having 
appeared, the creditor refused to 
allow the sheriff to withdraw. On 
the return of an Interpleader summons 
obtained by the sheriff, the creditor 
abandoned his claim ; — Hdd : the 
creditor might abandon at that stage 
of the proceedings without costs. — • 
Canadian Bank op Commerce v. 
Tasker (1880), 8 P. R. 351. — CAN. 

o. Right of sheriff to abandon.] — 
A sheriff having seized imdor a writ 
of ft. fa. has no power to abandon the 
seizure, but must make a due return 
to the writ. — S uorus v. Hovendbn 
( 1857), 7 I. C. L. R, 318 ; 10 Ir. Jur. 
113.— IR. 
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. Sale. 

(a) In General. 

levied in another country— 
Valid.]^ — Anon. (1608), 1 Brownl. 41 ; 123 E. R. 
053. 

866, Sheriff superseded in office prior to sale— 
Old not new sheriff must seU.I — Anon. (1598) 
Moore, K. B. 642 ; 72 E. R. 74^ ^ 

Annotation : — Reid. Giles v. Grover (1832), 9 Bing. 128. 

— Oleuk V. Withers, No. 

o0, ante. 

868. Distringas nuper vlcecomitem — 

To new sheriff.] ■ W^hen a sheriff takes goods in 
execution he has a right to sell them notwithstand- 
ing his office be determined. — Wilcox v. Pokin- 
HORN (1728), 1 Barn. K. B. 81 ; 94 E. R. 57. 

869. Must not re-deliver goods.l — Anon. 

(1698), Moore, K. B. 542 ; 72 E. R. 745. 

Annf)tation : — Reid. Giles v. Grover (1832), 1 Cl. & Fin. 72. 

870. No appraisement necessary.] — Bealy v. 
Sampson (1688), 2 Vent. 93 ; 86 E. R. 328. 

.‘—Reid. Langdon v. Wallis (1098), 1 Lut. 582 • 

Garland tj. Carlisle (1837), 11 BU. N. S. 121. 

871. What to be sold or not — Court will not 
direct.] — R. v. Carlile, No. 1021, post. 

872. Restraint of sale — Indemnity offered by 
third party clalinant — Court will not interfere.] — 

The ct. will not interfere to restrain a sheriff from 
selling goods seized by him under a fi. fa. on an 
offer of indemnity by a third person claiming the 
goods. — Harrison v. Forster (1836), 4 Howl 
558 ; 1 Har. & W. 650. 

873. Failure to sell— Liability of sheriff.]— 

Needham v. Bennet, No. 1052, post. 

874. Issue of several writs — Sale applicable to 

all writs.]— In an action on the case against the 
sheriff for injury to the reversionary interests of 
pltf., by selling certain fixtures, under an execution 
against the goods of the tenant, it appeared that 
the officer entered under an old writ delivered to 
hiin by a former sheriff, as well as under that 
delivered by the present sheriff, & deft. ; but that 
the sale took place under the old wiit, the judg- 
ment creditor in which received all tlie proceeds : 

Held: (1) defts. were liable for the acts of the 
purchaser, in removing the fixtures so sold by 
their officer, though he had nothing to do with 
their actual removal ; (2) as the sale in legal effect 
took place under all the writs in respect of which a 
sherin enters, & defts. were bound to execute the 
old writ as well as their own, they were liable in 
respect of the old as well as of their own writs, — 
Briggs v. Laurie (1847), 12 J. P. 264. 

876. Sale on different days — Under same writ — 
All sales one transaction.] — (1) The sheriff may 
make a valid sale by private contract of goods 


seized under an execution, to the execution 
creditor. 

I do not think that it makes any difference t^t 
the sale was made to the execution creditor him- 
self (Mellish, L.J.). 

(2) If the sheriff seUs goods seized under the 
same writ on different days, all the sales will be 
considered one transaction . — Re Rogers, Ex p. 
ViLLARs (1874), 9 Oh. App. 432 ; 43 L. J. Bey. 
76 ; 30 L. T. 104, 348 ; 38 J. P: 633 ; 22 W. R. 
397, 603, 0. A. 

Annotations : — Oenerally, Mentd. Re Condon, Ex p. James 
(1874), 9 Ch. App. 609 ; Re Husband, Ex p. Dawes (1876), 
Li. R. 19 Eq, 438 ; Crew v. Terry (1877), 2 C. P. D. 403 ; 
Re McHeniTT, Ex p, McHenry (i883), 24 Ch. D. 35 ; 
Figg V. Moore, [1894] 2 6. B. 690 ; Burns-Burns Trustee 
V. Brown, [1895] 1 Q. B. 324 ; Re Thellusson, Ex p. 
Abdy, [1919] 2 K. B. 73.5 ; Re Gunsbourg, [1920] 2 K. B. 
426 : Scranton’s Trustee v. Pearse, [1922] 2 Oh. 87. 

876. Seizure necessary preliminary to sale.] — 

The sheriff cannot make a valid contract for sale 
of the goods of a judgment debtor against whom he 
holds a writ of fi. fa. until he has actually seized 
the goods. — Re Townsend, Ex p. Hall (1880), 
14 Ch. D. 132 ; 42 L. T. 162 ; 28 W. R. 656, C. A. 
Sale of crops.] — See Nos. 617, 619, ante. 

Writ of venditioni exponas.] — See Sub-sect. 13, 
post. 

{b) Duty of Sheriff to Sell. 

877. Cannot deliver goods In satisfaction.] — 

On a fi. fa. the goods cannot be delivered to pltf. 
in satisfaction of his debt. — T homson v. Clerk 
( 1596), Cro. Kliz. .504 ; Noy, 56 ; 78 E. R. 754. 
Annotations : — Polld. Garland r. Carlisle (1837), 11 Bli. N. S. 
421. Reid. Giles v. Grover (1832), 9 Bing. 128. 

878. .] — Beat.y V. Sampson (1688), 2 

Vent. 93 ; 86 E. R. 328. 

Annotations : — PoM. Garland v. Carlisle (1837), 11 BU. N. 8. 
421. Retd. Langdon v. WalUa (1698), 1 Lut. 582. 

879. Fi. fa. & extent distinguished.] — 

Debt lies in an inferior ct. upon a judgment in the 
superior cts. The distinction between an extent 
& a fi. fa, is, that on the fi. fa. the sheriff cannot 
deliver the goods, but must levy, i.e. sell them. 
On an extent they may be delivered. — M oore v. 
Anderson (1735), Lee temp. Hard. 103 ; Cunn. 
108 ; 95 E. R. 64. 

880. .] — Sheriff cannot deliver the goods 

taken by him upon a, fi. fa. to pltf. in satisfaction 
of his debt (Bosanquet, -f.). — G arland v. Car- 
lisle (1837), 11 Bli. N. S. 421 ; 4 01. & Fin. 693 ; 

4 Scott, 687 ; 6 E. R. 386, H. L. ; affg. (1834), 10 
Bing. 452, Ex. Ch. ; sub nom. Carlisle v. Gar- 
land (1831), 7 Bing. 298. 

Annotations : — Refd. Dillon v. Langley U831), 9 L. J. O. S. 
K. B. 143 ; Hutton v. Balme (1832), 2 Tyr. 620 ; Scott 
V. Lewis (1835), 2 Cr. M. & R. 289 ; Reynolds v. Wedd 
(1838), 7 L. J. C. P. 244 ; Tharpe v. Stallwood (1843), 6 
Man. & G. 760 ; Cannan v. 8. E. Ry. (1852), 7 Exch, 843 : 
Edwards v. Soarabrook (1862), 3 B. & S. 280 ; HoUins v. 


PART HI. SECT. 1, SUB-SECT. 4.— 
H. (a). 

p. Notice of sale — ■ Irregularity — 
Acquiescence of debtor.] — -Any want of 
regularity in giving pubUo notice of 
an adjourned sale under a fi. fa. will 
not iuvaUdate the sale where the 
debtor attended the sale by his agent 
& afterwards ratified what bad been 
done. — -Dok d. Dissett v. MoLeod 
(1847), 3 U. C. R. 297.— CAN. 

q. — — *.] — Qu. : whether the sheriff 
should advertise leasehold property 
for three montlis previous to sale 
under execution. — Dob d. Masson 
V. Griffith (1880), 20 N. B. R. (4 
P. & B.) 113.— CAN. 

r. Failure to give. ] — The 

omiasion to advertise at all, where 
there is no uncertainty as to what has 
been sold, though it may ^ve a right 
of action against the shenff, will not 


affect the validity of the sale, — Lee v. 
Howes (1870), 30 U. C. R. 292.— CAN. 

S; Effect of defective 

notice .] — 'Failure to givo notice of a 
sheriff's sale under a fl. fa., or a 
defect in the notice, does not invalidate 
the sale to an innocent purchaser. — 
Maple Leaf Lumber Co. v. Cald- 
BRICK & Pierce (1917), 40 O. L. R. 
512. — CAN, 


t. After proof in master's offlee. 
— A creditor having proved his clain 
In the master’s office, afterwardi 
proceeded to sell under a fi. fa. Upoi 
appUoatlon of a oo-deft. the sale wai 
restrained with costs. — Cahuao v 
Durik (1863), 9 Gr. 485.— CAN. 


^ Promise by execution creditor 
•—To allow debtor additional sum 
beyond bid — Nudum pactum. ] — A 

E romlse by an execution creditor, who 
as purchased part of the debtor’s 
property at sheriff’s sale, to allow the 


debtor an additional sum beyond what 
ho hod bid for the iiroperty is nudum 
pactum.— Fraskb, V. Desbrisat (1866), 
6 All. 436.— CAN. 


b. Transcript from divisional court 
— Nec^essUy for issue of writ,] 
Upon a transcript from a dlv. ct. to a 
district ct., it is not necessary to Issue 
a fl. fa. goods from such distilot ct. 
before a valid sale can take place 
under a ft. fa. lands Issued therefrom. 
— Daby V. Gkhl (1889), 18 O. R. 132. 
— CAN. 


taini of frqud by ministers.}— In sales 
under the direction of the ct. it is 
incumbent on the ct. to be scrupulous 
in the extreme & very careful to see 
that no taint or touch of fraud or 
deceit or misrepresentation Is found 
In the conduct of its ministers. — TT at'iI 
Mea V. Harperink (1908), I. L. R. 
36 Calc. 323.— IND. 
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Execution. 


Sect. 1 . — Writ of fieri facias: Sub-sect. 4, U. (Z)), 

( c), {d) ( 

Fowler (1875), L. 11. 7 H. L. 757. Mentd. Grainger v. 

mil (1838), 1 Am. 42 ; O’Connell v. K. U844), 11 Cl. & 

Fin. 155 ; Heslop v. Baker (1853), 22 L. J. Kx. 333. 

881. Cai^iot satisfy debt out of own money — 
Retaining property to himself.] — The sheriff cannot 
detain the goods taken upon an execution in his 
own liands & satisfy the debt of his proper money 
{j)cr CuK.). — W ABLER V. Weedale (1004), Noy, 
107 ; 71 E. II. 1072. 

Jiiuutations : — Reid. Langdon r. WaUis (101)8), 1 Lut. 582 ; 

Garland v. CarUslc (1837), 11 Bli. N. S. 421. 

882. Although execution subsequently proved 
fraudulent.] — Dennis v. Whetiiam, No. 515, 
ante, 

883. Bankruptcy of debtor before sale.] — Re 

Dawson, Ex j). Dawson, No. 705, ante. 

{c) To whom Sheriff can Sell. 

884. To judgment creditor — Assignment by 
bill of sale.] — Where a slieriff has seized the goods 
of debtor under a fi. fa. delivered to liitn by a 
judgment creditor, & has execuU'd a bill of sale 
of them to the creditor, & given him possession, a 
levari facias ^ issued by the Crown, on a judgment 
entered up for penalties incurred by debtor for 
frauds on the Revenue, under a verdict obtained 
on an information filed before the subject creditor’s 
judgment, comes too late ; for the propei*ty in the 
goods becomes, by the bill of sale, completely 
altered. In such a case the sheriff may well 
return nulla bona. If, however, any of the goods 
included in the bill of sale have been made charge- 
able with the duties of Excise in arrear on a 
breach of the Revenue Laws, on which the informa- 
tion was founded, the Crown will be entitled to a 
verdict for the value of those notwithstanding the 
sale ; & the return of nulla bona will not be a 


good return as to them. — A.-G. v. Fort (1804), 8 
Price, 365 ; 146 E. R. 1230. 

Annotations : — Folld. A.-G. v. Trueman (1843), 11 M. & W. 

694. Reid. Giles t\ Grover (1832), 9 Bing. 128. 

885. .] — An assignment from the 

sheriff under a fi. fa. on a judgment obtained by a 
friendly creditor, with intent to preserve the use 
of the property to debtor & defeat another execu- 
tion, although the transaction will bo of no greater 
force than an assignment from debtor, will bo 
valid, provided there was a real debt, & the 
assignment by the sheriff was bond fide. A bill 
of sSe or warrant signed by a deputy of the under- 
sheriff is valid. 

Under an execution the judgment creditor may 
take an fissignment of the goods on a fair valua- 
tion ; if it were unfair the transaction would be 
set aside ; & if there wa.s no debt, & the transaction 
was merely a sham, then it would not stand. 
Although the object was to defeat the deft.’s 
execution, the proceeding would be valid (Willes, 
J.). — CooKSON V. Fryer (1858), 1 F. & F. 328. 

886. .] — A creditor taking out execution 

is not precluded from becoming the purchaser of 
the i)roperty seized under it. Semble : there is 
no jurisdiction in equity to set aside a sale under 
an execution. — Stratford v. Twynam (1822), 
Jac. 418 ; 37 E. R. 908. 

887. .] — Rc Rogers, Ex y. Villaiis, No. 

875, ayite. 

(d) Time for Sale. 

888. Must be within reasonable time.] — An 

action on the case lies against a sheriff for wilfully 
&■ without any reasonable or probable cause 
delaying to sell goods of pltf., which he has seized 
by virtue of a writ of levari facias. — Carlile t\ 
Parkins (1822), 3 Stark. 163, N. P, 

889. Liability of sheriff for unreasonable 

delay.] — 3 Geo. 4, c. 39, requiring a warrant of 


PART III. SECT. 1, SUB-SECT. 4.— 

H. (b). 

883 i. JJankruptcu of debtor before 
mlf .] — A liquidator of a co. lias no 
right to demand that the slieriff should 
hand over to him the goods of the co. 
seized under a p-, fa. before the com- 
inenceinent of the winding up ; if Jic 
wishes to prevent the sherilT from 
ficUiug sucii goods his proper course is 
to apply to the ct. for au injunction 
restraining the execution creditor 
from pioeoeding with the execution. — 
He. JMcnn’s Maizk.va, Ltd. (1912), 12 
S. ll. N. S. \V. G14 ; 29 N. S. W. W. N. 
152.~-AUS. 

d. Hale after interpleader order — 
J)efauU of security.] — In trover for the 
value of a piano, sold by the deft., as 
sheriff, under an execution, it appeared 
that an interpleader had been directed 
as to tile piano, jiltf. to give the usual 
security vathin twenty days for its 
value, to he appraised by deft. Deft., 
though applied tx), neglected to 
appraise the piano until it was lin pos- 
sible for i)ltf. to give security within 
the required time. Security was, 
however, afterwards given, but deft, 
nevertheless sold tlie piano, con- 
tending tliat ho was justified in so 
doing, as pltf. had not complied with 
the terms of the order : — Held : the 
effect of deft.’s neglect was either to 
deprive Win of the protection of the 
order or to operate as a waiver of the 
time tiierehy liiniUid for giving 
Hocuril y ; if tlic former, ho was not 
justilled l)y the order in selling ; if the 
latter, lie was not justified, after the 
bond was allowed & filed, of which he 
liad notice ; Init whether ho had or 
had not notice of the allowatice & 
llling of the bond, ids duty, under the 
circumstances, was to have ascer- 
tained whether the payment had been 
made or security given before selling , 


&, if so, to have witlulrawn from 
possession. — Black v. Ukynolds 
( 1878), 43 U. C. It. 398.— CAN. 

e. Interpleader issue- tried.] — Wlien 
an intcrideadcr issue has been tried, 
dc the chattels seized have been 
found to be the property of the 
execution debtor, the ct. will not inter- 
fere to restrain the sheriff from selling 
them. — Jackhox r. Kossiteh (1857), 
9 Ir. .lur. 410.— IR. 

f. InsufPcient disposable property.'] 
— 'Wliere all the dlsiiosaule pro- 
perty pointed out by a debtor to 
tho sheriff is manifestly insufficient 
to satisfy a writ, the slieriff is not 
bound to attach or sell such property 
& tho creditor is entitled to apply for 
Ids debtor’s sequestration without 
realising such property.- —K knt h. 
TnANHVAALSCUE Ba\k (1907), T. a. 
765.— S. AF. 

PART III. SECT. 1, SUB-SECT. 4.— 
H. (c). 

g. To j udyinent creditor — Whether 
sheriff cun recover price.] — Where an 
execution creditor purchases goods at 
sheriff's sale, with tho knowledge of 
the sheriff tliat the purchase is made 
in order to satisfy his execution, & the 
goods are delivered to Idm by tho 
sheriff without any demand of pay- 
ment, the slieriff cannot recover from 
him the price of tlie goods. — Wetmoue 
V. Deh Brisay (1858), 4 All. 199. — 
CAN. 

886 i. .] — Where an execution 

creditor conducts a sale hastily, & is 
himself tho purchaser, ho will be 
censured by tho ct . — -He MacDonnell 
(1851), 17 L. T. O. S. 246.— IR. 

h. Not to hinisclf.] — -A sheriff 
cannot in any manner become the 
purchaser of property sold under an 
execution. — Doe d. Tuom'soN v. 


s (1838), (1823-1900) 2 Out. 
Dig. 2663.— CAN. 

k. — ■ — ■ Unless fair transaction.]- - 
As a general rule a sheriff, like an 
auctioneer or attorney or any other 
person holding a fiduciary character, 
is incajiablo of purchasing properly 
sold under execution by Idmself or 
under Ids authority or direction, & 
such purchase is absolutely void. 

Tlio transact Jon, however, in this 
case being a fair one (tho sheriff, 
although he purchased tho land of tho 
execution debtor tlirough a third 

f iart}'^ at bis own sale under execution, 
laving brought the judgment from 
tho execution creditor, & having paid 
1dm in full therefor, & no offer being 
shown by defts. to repay the sheriff tho 
amount so paid), tho ct. uphold tho 
sale. — S ahtii v. Hmith (1866), 6 

N. S. It. (2 Old) 303.— CAN. 

1. To person without free, miner’s 
cert ip cate — Certificate ac^mired after 
execution tt’ delivery of bul of sale of 
claim.] — Where mineral claims are 
knocked dov\ii at a sheriff’s auction 
sale to a person who at tho time of tho 
sale is not tho holder of the free miner’s 
certifleate called for by 11, S. B. C. 
1911, c. 157, but who acquires ono 
before tho execution & delivery to 
him of a Id 11 of sale of tho claims, the 
sale la valid. — Bound Y v. Salinas 
(1915), 31 W. L. B. 338 ; 8 W. W. B. 
912.— CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 

H. (d). ' 

889 i. Must be within reasonable 
time — Liability of sheriff for unreason- 
aide delay,] — Deft., a division ct. 
bailiff, received an execution against 
K. on May 12, 1873, on a judgment 
recovered on that day, under which, 
on May 14, he soizod two hones. On 
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attorney to be filed within 21 days after execu- 
tion, otherwise to be void, & fraudulent against 
assignees, is confined to the case of a valid com- 
mission ; therefore such warrant of attorney, 
though not filed under the statute is good against 
a paxty acting as assignee under a commission 
illegally sued out ; — Semble : an action lies against 
the sheriff, if he do not sell in a reasonable time 
after making the seizure, & if he, by such delay, 
suffer a bkpcy. to intervene, by which pitf. loses 
the fruits of his execution. — Aireton v. Davis 
(1833), 9 Bing. 740 ; 3 Moo. & S. 138 ; 131 E. B. 
792 ; 8uh nom. Airton v. Davis, 2 L. J. C. P. 89. 

Annotations: — Refd. Brown v. Jarvis (1836), Tyr. & Gr. 

1033 : Randell v. Wheble (1839), 10 Ad. & El. 719. 

Mentd. Anon. (1833), 2 L. J. Bey. 80 ; Brancker v. 

Molyneux (1842), 4 Man. & G. 220 ; Fletcher u. Manning 

(1844), 12 M. & W. 571. 

89 J. In nominal damages — No injury 

to plaintiff proved,] — Case lies for a judgment 
creditor against a sheriff for not selling within a 
reasonable time after a seizure under a Ji. fa. But 
jdtf. in such action can recover nominal damages 
only, unless actual injury be proved. — Bales v. 
Wingfield (1833), 4 Q. B. 680, n. ; 2 Nev. & 
M. K. B. 831 ; 114 E. R. 1016, n. 

Annotations: — CSonsd. Wylie v. Birch (1843), 4 Q. B. 566. 

Befd. Brown r. Jarvis (1836), Tyr. 8c Gr. 1033 ; C’llfton 

r. Hooper (1844), 6 Q. B. 468. 

891. .] — A declaration in case 

against the sheriff, stated a delivery to him of a 
writ of fi. fa.y issued upon a judgment recovered 
against one R. W. indorsed to levy, etc. ; that he 
seized the goods of R. W., within his bailiwick, & 
remained in possession of them for a long time, 
during which he might & ought to have sold, yet 
that he neglected the execution of his office, & 
forbore to sell ; & afterwards falsely returned 

that the goods remained in his possession for want 
of buyers. Pleas, first, that deft, did not take in 
execution any goods of R. W. ; or remain in pos- 
session, by virtue of the writ for the space of time, 
or any part thereof. Second, that deft, could not, 
nor might, nor ought to have sold the goods, or 
any of them, under or by virtue of the writ, or 
to have raised thereout the moneys indorsed to 
be levied, within the space of time in the declara- 
tion mentioned. Third, that R. W. became bkpt. ; 
& that within two months after the issuing of the 
writ in the declaration mentioned, & the delivery 
thereof to deft., & of the seizure of the goods, 
before the passing of 2 & 3 Viet. c. 29, & before 
deft, could or ought to have sold the goods, a fiat 
issued, & R. W. was declared bkpt. ; that before 
the commencement of the action, an official 
assignee was appointed, in whom the goods so taken 
in execution became & were vested ; concluding 


with a verification : — Held : the pleas were bad ; 
the first, for duplicity ; the second, as amounting 
to the general issue ; the third, as being an 
argmnentative denial of the seizure of the goods 
of R. W. 

Semble : the declaration was not for a false 
return, but for not selling in due time. — Rowe v. 
Ames (1840), 6 M. & W. 747 ; 8 Dowl. 760 ; 9 
L. J. Ex. 260 ; 151 E. R. 614. 

892. Before return to venditioni exponas.] 

—Jacobs v. Humphrey, No. 1209, post. 

893. What amounts to reasonable time — 

Notice to sheriff that debtor committed act of 
bankruptcy.] — A sheriff, who, having seized goods 
under a fi. fa. receives notice in general terms 
that the execution-debtor has committed an act 
of bkpcy., may take reasonable time to inquire 
whether the statement is true before proceeding 
to sell, unless he is aware of circumstances which 
cause him to think that the notice is a mere 
pretence. Semble : a sheriff who forbears to 
sell for a period of more than a week after receiving 
such notice, & who makes no inquiries in the mean- 
while, waits an unreasonable time, &. is liable in 
damages to the execution creditor for the conse- 
quences of the delay. — A yshford v, Murray 
(1870), 23 L. T. 470, N. P. 

894. Duty of county court bailiff 

distinguished.] — Re Crook, Rx p. Southampton, 
Sheriff, No. 516, ante. 

(e) Amount to he Sold, 

895. Enough to satisfy execution.] — A justifica- 
tion under a fi. fa. is bad, if it api^ear that more 
was levied than was warranted by the writ. — 
Harding v. Pernk (1677), 2 Mod. Rep. 177 ; 86 
E. R. 1009. 

896. Liability of sheriff for excessive sale — 
Trespass.] — If a fi. fa. for £20 be awarded to the 
sheriff, upon which he takes an entire chattel & 
sells it for £40 & returns the fi. fa. with the £20 
in ct., he may detain the surplusage until deft, 
comes to demand it of him (Popuam, J.). 

If a fi. fa. be awarded for 40s. by force of which 
the sheriff takes five oxen, every one of the value 
of £5 &. sells them all, it is clear that deft, shall 
have an action of tre.spass against the sheriff 

(GAWDY, J.). WOODDYE V. CoLEs (1695), Noy, 

59 ; 74 E. R. 1027. 

897. Trover.] — Where the sheriff sells 

under an execution more than sufficient to satisfy 
the debt & costs he is liable in trover for the excess. 
— Batchelor v. Vyse (1834), 4 Moo. & S. 552. 
Annotation : — Folld. Aldred v. Constable (1844), 6 Q. B. 370. 

898. .] — Trover against sheriff for 

goods particularly described in the declaration. 


May 10 K. executed a voluntary 
assigament under Insolvent Act, but 
the assignee on being made acquainted 
with it advised a private settlement, 
& did not receive & act on the assign- 
ment until June 7. The bailiff, who 
had left the horses in K.’s possession, 
taking a bond for their forthcoming, 
took them again Sc advertised them for 
sale on June 2, but on being notified 
by the official assignee he delivered 
them over to him on June 9. Pltf. 
then sued the bailiff Sc his sureties on 
their covenant for not selling & paying 
over the money between the seizins 
Sc the claim by the assignee : — Held : 
he could not recover ; for there was 
no misconduct, because the horses 
passed to the assignee on the execution 
of tne assignment, wnlcn was before 
the Judgment ; Sc if the delivery was 
a brea^ of duty, pltf. had sustained 
nq damage from it, for if the bailiff 
had proceeded to sell sooner, the 
assignee would no doubt have claimed 

J. — VOL. XXI. 


the horses, as he did afterwards. — 
Bhown V. WitiGHT (1874), 35 U. C. li. 
378.— CAN. 

m. Effect of notice 

of intention to surrender.] — Where 
damages were claimed against a 
messenger for delay in proceeding with 
a sole in execution. Sc it appeared that 
on the earliest day on which the 
messenger could have sold in execution 
a notice of Intention to surrender the 
luagment debtor’s estate had appeared 
in the Gazette at P. ; — Held : the 
action must fail. — ^A ckermann v. 
Rav^exsckoft (1914), C. P. D. 882. — 
S. AF. 

n. After expiration of writ — If 
seizure made while writ in force.] — If a 
selziure is made while the writ of 
execution is in force, a sale may be 
made after the writ has expired. — 
Dixon v. Maokay (1903), 21 Man. 
L. R. 763.— CAN. 

0. Immediate sale ordered to 


prevent deterioration — Time allowed 
absent defendant to appear.] — When the 
sale of a vessel belonging to an absent 
deft., which was held by attachment, 
under the process of the ct., was 
ordered to take place Immediately for 
the purpose of preventing the deteriora- 
tion of the prepay, time was allowed 
to appear & plead. — Simms v. Hoddern 
(1818), 1 Nfid. L, R. 93.— NFLD. 

PART III. SECT. 1, SUB-SECT. 4.— 

H. (e). 

p. Whole interest remaining in 
termor .] — The sheriff under a fi, fa, 
may sell what the termor continues to 
hold \mder a lease, but ho cannot sell 
part of his interest, or a part of the 
promises. — OsBORNis v, Kkrr (1859), 
17 U. O. R. 134.— CAN. 

Q. Sale of railway shares en bloc 
— If'or amount in excess of judgment 
debt .] — Where a number of shares of 
railway stock were seized Sc advertised 

L L 
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Execution. 


Sect. 1. — Writ of fieri facias: Suh-seet. 4, H. (r), 

( /). (g)y (ft) i't) 

Plea, that deft, seized & sold the goods under a 
fi. fa., at the suit of J. Replication, that the con- 
vei*sion complained of in the declaration is not the 
seizing k taking of the goods in the plea men- 
tioned under the writ, & that pltfs. sue, not in 
respect of such seizing &. taking, nor of goods 
seized, taken & sold under the writ, but for that 
pltfs. were lawfully i^ossessed of the goods in the 
declaration mentioned, which wei‘e other than &- 
different from the goods seized, etc., by defts. under 
J.’s writ, & that defts. converted & disposed of the 
goods in the declaration mentioned, etc. Plea, 
not guilty. It was proved that the sheriff received 
J.’s writ, seized under it goods of debtor, in- 
cluding those claimed in the action of trover : he 
then received a writ at the suit of C., whicli after- 
wards proved invalid. After receiving the second 
writ- lie sold the goods on two successive days. 
The first day’s sale produced enough to satisfy 
J.’s writ : the action of trover was brought by 
the assignees of debtor, who had become bkpt., 
for the goods sold after J.’s execution was satisfied : 
— Held: (1) the sale was not to be considered 
entire 6l indivisible ; but the sheriff, after selling 
enough to satisfy the first writ, was liable in trover 
for the goods sold beyond that amount. 

(2) A sheriff, after selling enough to satisfy an 
execution, is not justified in selling more on the 
supposition that, by accident for which he is not 
answerable, the amount levied may become in- 
sufficient. — Aldred V. C\:)NSTABi.E (1844), 0 Q. B. 
:i70 ; 3 L. T. C). S. 299 ; 8 Jur. 950 ; 115 E. R. 
142. 

Annolaiioii : — As to (1) Refd. I’carco, ICx j). Orosslliw aitc 

(iSS/i), 14 Q. B. D. 9(1(5. 

899. .] — Gawler V. Chaplin, No. 900, 

post. 

900. Provision for probable additional clalm- 
Sheriff may not sell additional goods — Where not 
answerable for contingency.] — Aldred v. Con- 
.STABLE, No. 898, ante. 

( / ) Mode of Sale. 

See Bkpey. Act, 1883 (c. 52), s, 145 ; Bkpey. 
Act, 1890 (c. 71), .s. 12 ; R. S. C., Ord. 43, rr. 8 -14. 

901. Sale by private contract — Instead of public 
auction.] — Re Rogers, Ex p. Villars, No. 875, 
ante. 

902. — ~ On ex parte application by 

execution creditor — Power of master or Judge to 
order.] — Hunt v. Clifford, 11884] W. N. 80; 
Bitt. Rep. in Ch. 130. 

903. — Discretion of court.] — 


Under Bkpey. Act, 1883 (c. 52), s. 145, the ct. has 
a discretion to order goods taken in execution by 
the sheriff to be sold by private contract instead 
of by public auction, notwithstanding that the 
application for leave to sell by private contract 
is made by the execution creditor ex p., & in the 
absence of all the other creditors of the execution 
debtor. — Hunt v. Fensham (1884), 12 Q. B. D. 
102 ; 32 W. R. 310. 

904. Execution for more than twenty 

pounds — Effect of such sale without leave of court.] 

— Wliere a sheriff under an execution for more 
than £20 sells by private contract, with the con- 
sent of debtor, but witliout leave of the ct., such 
sale, although against Bkpey. Act, 1883 (c. 52), 
s. 145, is, until set aside by the ct., valid against 
a subsequent execution creditor. — C rawshaw 
Harrison, [1894] 1 Q. B. 79 ; 03 li. J. Q. B. 94 ; 
09 L. T. 800 ; 10 T. L. R. 29 ; 1 Mans. 407 ; 10 
R. 008, D. C. 

(</) Mast Obtain Best Price. 

005. Liability for failure to obtain — Indictment.] 

— ^An indictment will lie against an undiu’-slierift 
for under-valuing goods taken under a fi. fa . — 
Sayre’s (’ase (1017), Gro. Jac. 42(5 ; 79 E. R. 
304. 

Annotation : — Mentd. Incledoii r. Bnrffess (1C8S), 2 Salk. 

636. 

906. Action.] — An action lies against IIk; 

sheriff for selling goods for less t han ai>pi‘aised. — 
Taylor v. Bauj'EN (1094), Goinb. 255 ; 90 V). R. 
402. 

907. .] — Gawler v. (’iiaplin, No. 

900, post. 

908. Sale improperly conducted.] — Case 

against sheriff by execution cn^ditor. ’fhe count- 
averred that t-her’(‘ were g(')ods of debt-oi* within 
deft-.’s bailiwick, of whicli deft, had notice A might 
have levied the money. Breach, that deft, would 
not levy or caus(* to be made the moneys. Pleas, 
not guilty, A a traverse of the averment that 
there were goods of which defts. might have 
levied, etc. Proof, that thc^ sh(?riff seized goods 
of debtor A sold them, but that the sale was 
irnpropeily (jonducted, so that lie did not make so 
much as ought to have been made, A jiltf. rcMsnved 
less than he otheiwi.se would have done A not 
enough to .satisfy the debt — Held : this evidence 
supported the breach, A it was not necessary that 
pltf., being the execution creditor, should declare 
more specially.— M ullet v. C’hatj.is (1851), 1(1 
Q. B. 239 ; 20 L. J. Q. B. 101 ; 10 L. T. O. S. 
340; 15 Jur. 243; 117E, R. 870. 

909. — Goods not properly lotted.] — 


to be sold ill one lot, neither deft, nor 
any one intercHted in the bale requo.sting 
the sheriff to bell the sharefi beparaUily, 
& bueh shares were sold for an amount 
far In excess of the judgment debt for 
whleh the property was taken in 
execution, in the absence of proof of 
fraud or collusion : — Held : such sale 
was good & valid. — Co.v.vECTicrT & 
Uassumpsic Uiveus By. Co. r . 
Morris (1887), 14 8. C. II. 318, — 
CAN. 

r. Sale xinder money decree — Sale 
xinder decree enforcing nuirtgaye — Dis- 
tinyuished.] — There arc substantial 
differences between a sale In execution 
for a money decree & a sale under a 
decree ordering a sale to enforce a 
mtge. In the former case the ct. 
proposes to sell whatever Interest in 
the property would, midor any circum- 
stances, be available to creditors at 
the date of the attachment ; In the 
latter case, whatever interest the 
mtgor. was, under any circumstances, 
(unnpctciit to create, & did create at 


the time of the int-gc. — P ox.napI'A 
I’lJJ.Al V. I’APPUVAYYANOAH (1881), 
I. L, Jl. 4 Mad. 1.— IND. 

PART III. SECT. 1, SUB-SECT. 4.— 
H. (g). 

906 i. Liability for failure to obtain — 
Action.] — -A sheriff levied under a fi. fa. 
for £166, on mining plant, etc., & 
being informed that there was an 
existing mtge. on the ])lant etc., A 
arrears of money due to the co.’s 
workmen, he on the following day 
sold for £10. There was In fact no 
mtge., & the purchaser three weeks 
afterwards sold for £240. In an 
action by the execution creditor against 
the sheriff for negligence i—Ifeld : 
the sheriff was liable for the differenoe 
between the not amount realised bv 
the sale, & the amount of. the fi. fa.~ 
Smith v. Coluw (1871), 2 V. Jl. (Law) 
lO.'i. — AUS. 

. 9* .] — Held: It was 

the duty of the Hhcriff to both creditors 


& debtors to make all that he could 
out of the goods seized under his writ ; 
the statement of the debtors that there 
was nothing to seize could not save 
the sheriff, for he did seize ; no con- 
duct by w'ay of estoppel was proved : 
& the sheriff was liable to pltfs. for 
the damages they had sustained from 
his omission to perform his duty in the 
premises. — M aple Leaf Lumber ('o. 
V. Cald BRICK & Pierce (1917), 40 
O. L. II. 512.— CAN. 

s. .] — Semhle : a sheriff Is 

liable for selling goods under execution 
at an unreasonably low price. — D k 
Z oucHE V. Cooke. 1 1920 j 2 W. W. 11. 
268 ; 13 Sask. L. H. 227.— CAN. 

t. What amounia to best price .]- — 
Parr r. Montgomery (1880), 27 Gr. 
521.— CAN. 

a. Reserved price named by execu- 
tion creditor — Not reached at sale— 
Kxecuiion (xeditor Defts. 

recovered judgment against pltf. In 
un action upon notes given for the 
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A debtor wiiose goodn had been wcized undt^r a 
writ of Ji. fa. persuaded the officer executing the 
writ not to advertise the sale, Sc himself interfered 
to prevent the issue of the bills ; on the day of 
sale his agent induced the officer to postpone 
it to a later hour & on the officer’s proceeding to 
sell, directed him to sell also for a writ that day 
lodged with him &. under which he could not 
otherwise have then sold. In the management of 
the sale the officer conducted himself negligently 
in not properly lotting the goods & they conse- 
quently sold at an undervalue : — Held : the above 
facts did not constitute the officer the agent of 
the execution debtor so as to absolve the sheriff 
from liability for the officer’s negligence in the 
conduct of the sale. — Wright v. Child (1860), 
L. R. 1 Plxch. 358 ; 4 H. & C. 529 ; 35 L. J. Ex. 
209 ; 15 L. T. 141 ; 30 J. P. 640. 

910. What amounts to best price — Not neces- 
sarily offer by highest bidder.] — The sheriff having 
taken goods in execution under sl ji. fa. is not 
justified in selling them to the highest bidder 
greatly under their* value ; but if he cannot obtain 
a reasonable price, should retiiiTi that they 
remain in his hands for want of buyers. — Keight- 
LEY V. Birch (1814), 3 Camp. 521, N. P. 

Annotation .*•— Refd. MalJett v. Cliallis (ISrH), Hi Ji. T. O. S. 

;uo. 

911. Previous valuation for different i 

purpose — Sale at less than valuation.] — A. suc- 
ceeded B. in the occupation of a house, <fc on 
taking possession agi*eed with B. for the lease at 
the sum of £80 <te to take the furniture & fixtures 
at a valuation as between an outgoing & incoming 
tenant. The goods were accordingly valued ai 
£109 15s. lOd. & the amount paid by A., Sc an 
assignment executed. l*ltf. afterwards commis- 
sioned the auctioneer who had valued the goods, 
to sell them, but before he could do so the sheriff 
entered & seized them under an execution against 
B. &, the same auctioneer being employed by the 
sheriff, the goods were sold. Sc produced only 
£73, i)ltf. himself being a purcliaser to the amount 
of £20. In an action of trespass brought by A. 
against the sheriff — Held : the jury were justified 
in giving damages for the full amount of tlie 
valuation. — Lockley r. Pye (1841), 8 M. Sc W. 
133 ; 9 Dowl. 744 ; 10 J.. J, Ex. 305 ; 5 ,7ur. 346 ; 
151 E. K. 979. 

(h) Receipt for Proceeds. 

912. By bill of sale — Necessity for.]— Coods 
seized by a .sheriff under a fi. fa. were valued & 
delivered to the exeeution creditor, upon a bond 
fide purchase by him ; but no bill of sale was 
executed : — Held : there was a valid sale of the 


goods. llERNAMAN V. BOWKER (1850), 11 Exch. 

760 ; 25 L. J. Ex. 69 ; 26 L. T. O. 8. 224 ; 4 
W. R. 261. 

Annotation : — Refd. Salter v. Brooks (1879), Bo Colyar’s 

County Court Cases, 82. 

Ship.] — See No. 683, ante. 

See^ also, Bills op Sale, Vol. VII., pp. 7-12, 
Nos. 17-51. 

(i) Effect of Sale. 
i. Title oj Sheriff. 

913. Implied promise — Knowledge of title.] 

— The law raises an implied jiromise in a 
sheriff selling goods taken in execution, that he 
does not know that he is destitute of title to the 
goods. To an action founded on the implied 
promise that the vendor of goods did not know 
his title to them was bad, it is no defence that the 
vendor was a sheriff’s auctioneer, <te desired pltf. 
to give him a written notice not to pay over the 
proceeds. Sc that pltf., having omittod to give such 
notice, deft, paid over. — Peto v. Blades (1814), 
5 Taunt. 657 ; 128 E. R. 849. 

Annotation Baylis t*. London (Bp.), [1913] 1 Ch. 

127. 

914. Liability of auctioneer — Goods claimed by 
assignees of debtor.] — Peto v . Blades, No. 913, 
ante, 

ii. Title of Purcliaser. 

915. General rule — Precise interest of debtor.] — 

The A. railway co. incorporated by a local Act, 
being also a land co., transferred by agreement, 
together with the undertaking, all its property, 
lands, rights. Sc apyiurtenances to the 0. railway 
CO., also incorporated, such agi*eement being 
coiiiirmcd by a private Act of the Imperial Parlia- 
ment. The C. railway co. having borrowed money 
issued debentures to secure the same ; these were 
termed mtge, debentures, the principal & interest 
thereon being secured on the undertaking, & all 
moneys to arista from the sale of the lan(is of the 
CO., all future calls on shareholders. Sc all tolls 
eVt sums of money which should become due, with 
tlu‘ plant Sc rolling-stock. Sc with power of entry 
Sc- i>ossession of the same, in failure by the co. of 
payment of principal Sc interest as therein speci- 
lied, with a proviso that nothing therein con- 
tained should be held to limit the power of sale or 
appropriation by the co. of any of the lands of the 
CO., nor constitute a charge on the same. These 
bonds were not registered: — Held: (1) such 
debentures did not constitute a charge in the nature 
of an equitable mtge. on the lands of the co., so 
as to give the holders of such debentures a right 
to restrain the sale of lands by judgment ereditors 
of the co., or any title to the proceeds of the lands 


price of a threshing outfit, & issued 
execution & placed the writ in the 
hands of a snerilT, with instructions 
to levy the amount o\it of the goods of 
pltf. The sherilt seized a yoke of 
oxen & the threshing outfit, & adver- 
tisetl that he would sell the (diattels 
seized. Defts. notified the sheriff that 
he was not to sell the outfit unless he 
got an offer of $1,200. The highest 
bid was $800, & the sheriff did not 
sell the outfit but left it whore it 
was : — Held : the instructions to the 
sheriff not to sell for less than $1,200 
were equivalent to an offer by defts. 
of that sum ; & that offer, being the 
highest made, must, in the light of the 
sheriff’s & deft.’s conduct, be regarded 
as having been accopt.od by the 
sheriff, & the outfit must bo treated 
as having been sold to defts. — 
CoRSBiB V. Case Thiikhhino Machine 
C o. (1913), 25 W. L. R. 406 ; 14 

D. L. R. 55; 0 Sask. L. R. 118. — 
CAN. 


b. InabilUu to obtain reasonable 
price — Ooods mast remain unsold.]— 
Where a sheriff selling under oxecuUon 
cannot obtain a reasonable price, it is 
his duty to make a return that the 
goods & chattels seized remain in his 
hands unsold for want of buyers. — 
Pease v. Tudoe (1914), 30 W. L. R. 
198 ; 7 W. W. R. 804 ; 19 B. L. K. 
158.— CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
H, (i) ii. 

915 i. General rule — Preidse. interest 
of debtor .] — A conveyance, by bargain 
& sale, by the sheriff, of chattels real 
taken in execution & sold under 
54 Geo. 3, c. 15, s. 4, will nass the 
legal as well as the equitable estate 
in the lands to the purchaser, the 
conveyance taking effect by operation 
of law. — WiNCHliWTKR V. HlTTrUlNfiON 
(1861), 2 Loggo. 1353.— A US. 

916 ii. .] — A sheriff’s deed 


primd facie conveys the title of deft. — 
Sutherland v. Whiddent (1858), 2 
Thom. 410.— CAN. 

916 iil. .] — Gunn v. Bur- 

gess (1884), 5 O. R. 685.— CAN. 

915 iv. .] — A member of a 

firm of native bankers which had 
become insolvent, with a view to 
protect his property from the general 
body of his creditors, in Mar. 1870, 
deposited property to the value of 
R30,000 with applts., another firm of 
bankers, to whom ho owed Rl,500. 
In Apr. 1871 applts. brought an action 
against him for R500, the balance of 
that debt, & obtained a decree, in 
execution of which the property was 
put up for sale & purchased by reap. : 
— Held : resp. was entitled to tho 
property. — Bwarka Babb v. Rai Sita 
Ram (1879), 5 C. L. R. 430.— IND. 

916 V. — .] — The purchaser 

at an auction sale acquires the right, 
title, & interest of the judgment- 

L L 2 
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Execution. 


Sect. 1. — Writ of fieri facias: Siib-sect. 4, 

wlien sold ; (2) as judgment creditoi‘s under an 
execution take the precise interest, no more, 
which the debtor possesses in the property seized, 
the sale being a sale by the law, & not by the 
CO., such judgment creditors took the lands, 
subject to any incumbrances, legal or equitable, 
that they were subject to in the hands of the co. — 
Wickham v. New Brunswick & Canada B y. Co. 
(18(>5), L. n. 1 P. C. 64 ; 3 Moo. P. C. C. N. S. 
416 ; 34 L. J. P. C. 0 ; 14 L. T. 31 1 ; 12 Jur. N. S. 
34 ; 14 W. B. 251 ; 16 E. B. 158, P. C. 

AnrudatUm : — As to (2) Befd. Re Panama, Now Zealand & 
Australian Royal Mail Co. (1869), 39 L. J. Cli. 162. 

916. Judgment or writ afterwards set aside — 
Sale of term of years — Term remains with pur- 
chaser — Proceeds returned to debtor.] — The sheriff 
under a fi. fa. sells a torm ; afterwards judgment 
is reversed ; the produce & not the term shall be 
restored. — Anon. (1578), 3 l)yer, 363 a, pi. 24; 
73 E. B,. 815. 

A nnotatiom .•—Reid. Hoe’s Case (1600). Ci Co. Rep. 89 b. 
Mentd. Baker r. Breronian (1635), Cro. Car. 418. 

917. .] — Anon. (1599), 

Moore, K. B. 573 ; 72 E. R. 767. 

Annotation . : — Mentd. Foy n. Lister (1705), 2 .Salk. 554. 

918. .] — If the sheriff sell 

a term under a writ of fi. fa. which is afterwards 
set aside for irregularity «& the produce of the sale 
directed to be returned to the termor, the termor 
camiot maintain ejectment to recover his term 
against the vendee under the sheriff. — Doe v. 
Thorn (1813), 1 M. & S. 425 ; 105 E. B. 159. 

Annotations : — ^Reld. Farrant v. Thompson (1822), 2 Dow. & 
Ry. K. B. 1 ; Garland v. Carlisle (1837), 11 Bli. N. S. 421. 

919. Sale not invalidated.] — Hoe’s 

Case, No. 369, ante. 

920. .] — One possessed of a 

lease for ninety-nine years, devised it to his wife 
for life, & after her death to lier children unpre- 
ferred, &. made his wife extrix., & died, the wife 
entered & was possessed as legatee. The wife 
married, a judgment was obtained against the 
husband, & a fa. directed to the sheriff of 
London, who .sold the term. The judgment was 
reversed by writ of error ; the wife died ; upon 
ejectment brought by the executory devisee against 
the vendee: — Held: (1) the sale by the sheriff 
on the fi, fa. .should not destroy the executory 
devise, altliough the i^ei’sou to whom the executory 
devise was made was then uncertain ; (2) the sale 
by force of the fi. fa. should stand, & pltf. in the 
writ of error should be restored to the value. — 


Manning’s Case (1609), 8 Co. Rep. 94 b ; 77 
E. R. 618. 

Annotations : — As to (1 ) Reid. Woodcock t>. Woodcock (1600), 
Cro. Ellz. 795 ; Johns v. Pink, [1900] 1 Ch. 296. As to (2) 
Consd. Cooper v. Chitty & Bla.cklHton (1756), 1 Burr, 20. 
Generally, Mentd. Lampet’s Case (1612), 10 Co. Rep. 46 b ; 
l*rlce r. Almory (1612), Moore, K. B. 831 ; Roberts v. 
Roberts (1613), 2 Buist. 123 ; Blamford v. Blamford 
(1615), 3 Buist. 98 ; Haverffill v. Hare (1618), Cro. Jac. 
510 ; Pills V. Brown (1621), Palm. 131 ; Alford’s Case 
(1662), O. Bridg. App. 584; Bate v. Amherst & Norton 
(1663), T. Raym. 82 ; Goring v. Bickerstafle (1663), 2 
Freem. Ch. 163 ; Burgis v. Burgis (1674), 1 Mod. Rep. 
114 ; Warman v. .Seaman (1677), Caa. ternp. Finch, 279 ; 
Howard v. Norfolk (1081), 3 Cas. in Ch. 14 ; Smith v. 
Clever (1688), 2 Vorn. 59 ; Jermau v. Orchard (1694), 
Skin. 528 ; Ayres v. Falkland (1097), 1 Ld. Raym. 325 ; 
Scattergood v. Edge (1699), 12 Mod. Kop. 278 ; Young r. 
Holmes (1717), 1 Stra. 70 ; Gower v. (Irosvenor (1740), 
Barn. Ch. 54 ; Beauclork r. Dormer (l742), 2 Atk. 308 ; 
Bogshaw V. Spencer (1748), 1 Ves. Sen. l42 ; Ooodtitle 

d. Hayward r. Whitby (1757), 1 Burr. 228 ; Haigh v- 
Jaggar (1847), 16 M. & W. 525. 

921. Sale of term of years — Assignment by 
sheriff — Misrecital of term of debtor — Effect of.] — 

If tlie sheriff upon a fi. fa-, takes upon himself to 
recite the term which deft, has, & misrecites it, & 
sells same term, the sale is void ; but if he sells 
all the interest that deft, has in the land, it is 
good enough, notwithstanding the misrecital. — 
Paijmer’s Case (1597), 4 Co. Rep. 74 a ; 76 E. R. 
1045 ; sub nom. Palmer v. Humphrey, Cro. Eliz. 
584 ; Gouldsb. 172. 

Annotations .—Reid. Foot V. Berklay (1670), 2 Keb. 054 ; 
Boaly r. Sampson (1689K 2 Voiit. 93. Mentd. Gold v. 
Death (1615), Cro. Jac. 381 ; Miller & Johns v. Manwaring 
(1635), Cro. Car. 397 ; Jemmot v. Cooly (1667), 2 Kob. 
270. 

922. Sale of term before writ return- 

able — Assignment executed after.] — The sheriff 
under a fi. fa. seized a lease, & sold the term before 
the writ was returnable, but did not execute the 
assignment to the vendee till a subsequent period ; 
— Held : this was a valid assignment. — D oe v. 
Donston (1818), 1 B. & Aid. 230 ; 106 E. R. 85. 

Annotation : — ^Refd. Gloucc3torshlro Banking Co. r. Edwards 
(1887), 20 Q. B. D. 107. 

923. Proof of authority of under- 

sheriff .] — ^Wliere an assignment of a lease by deed, 
taken in execution, was made in the name & under 
the seal of office of the sheriff, by A., acting as 
imder-sheriff : — Held : such assignment was suffi- 
ciently proved, without proving further the 
appointment of A. as under-sheriff, & he had power 
by deed to execute deeds in the name of the 
sheriff. — D oe d. James v. Brawn (1821), 5 B. & 
Aid. 243 ; 106 E. R. 1181. 

Annotations : — CODSd. Doo d. Bowley v. Barjics (1846), 8 
Q. B. 1037. Refd. Wood v. RowclilTo (1846), 6 Hare, 183. 

924. .]— Assignment by the 


debtor, & in virtue of that is put in 
possession, by reason of which he 
becomes liable to be sued by the true 
owner. — A li SAher v. KAji Ahmad 
( 1891), I. L. R. 16 Bom. 197.— IND. 

915 vi. .] — The purchaser 

at a ct.’s sale buys only the then 
existing right, title, & interest of the 
judgment debtor, & therefore ordinarily 
takes, subject to the prior right, 
contingent on conllrmation, of a former 
purtJmser, though such former pur- 
chas(i be confirmed subsequently to 
his own. — K onAeA Biv MahAdApA v. 
JanAkdan Sukdev (1874), 11 Bom. 
1 93.— ■ IN 10. 

0 . Writ issued — Before return of 
execution ayainsl uoods — Whether pur- 
chaser at sheriff’s sale affected.]— A 
fi, fa. issued before the return of the 
execution against goods, is only an 
irregularity, & a purchaser at sheriff’s 
sale tiannot be affected by it. -Doe d. 
^J’AEEoni) V. Bkown (1833), 3 O. ,S. 
o ^CAN* 

d. From execution creditor.] — A pur- 
chaser at a sheriff’s sale is not held 


to stricter proof of title against the 
servant of the execution debtor in 
possession, than ho would be against 
the debtor himself. — Dok d. Lyon v. 
Lege (1848), 4 U. C. R. 360.— CAN. 

e. Purchase by execution creditor 
— From execution debtor — Loan of 
goods purchased to execution debtor — 
Whether goods can be seized by eubse- 
Quent creditor.] — Where goods have 
been openly sot up for sale under a 
fi. fa. & bond fide bought by the 
execution creditor, he may. If he 
please, lend thorn immediately after 
sale to the execution debtor, & while 
in his possession they cannot be 
seized by the sheriff at the suit of a 
subsequent execution creditor. — Wil- 
liams V. M'Donald (1850), 7 U. C. R. 
381.— CAN. 

f. Purchaser pleading title — 
Necessary averments.] — Where a title 
is pleaded by purchase at sheriff’s 
sale imder a fi. fa., the judgment 
suiiportlug such fi. fa. should be set 
out, & It should be averred that the 
sheriff seized while the writ was in 


force. — McDonell r. McDonell 
(1852), 9 U. G. R. 259.— CAN. 

g. Sale of term of years — Merger 
of term in life estate.] — Dal ye v. 
Robertson (1860), 19 U. C. H. 411. — 
CAN. 

h. No actuat seizure by sheriff — 
Sale of property — On which sheriff 
made no actual levy.] — The property of 
a judgment debtor in goods is not 
divested by a sale by the sheriff, imloss 
there has been some overt act of 
seizure by him, such as marking or 
taking possession of them or separating 
them from others. The sheriff must 
have done some act to enable him to 
deliver possession of the property to 
the purchaser, & he cannot, by a 
general sale of all a debtor’s goods, 
pass the title to property not In his 
view, & on whloh he has made no 
actual levy. — Reynolds v. Ayres 
(1862), 5 All. 333.— CAN. 

k. Inadequacy of purchase price — 
Whether absolute purchase.] — Where an 
execution creditor purchased property 
at sheriff's sale at one -sixth of Its 
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sheriff proved by the bill of sale of the under- 
sheriff, without proof of the authority by the 
sheriff to the under-sheriff. — ^Wood v. Rowcliffe 
(1846), 6 Hare, 183 ; H Jur. 707 ; 67 E. R. 1132 ; 
affd, (1847), 2 Ph. 382, L. C. 

Annotaiions : — Mentd. Carrln^rton v. Pell (1849), 3 De G. 

& 8m. 512 ; Danlell v. Danicll (1849), 3 lie G. & Sm. 337 : 

Farina V. 8llverlock (1857), 6 W. R. 827 ; Gobind Chimder 

Seln V. Ryan (1861), 16 Moo. P. C. C. 230 ; Lamb v. 

Attenborough (1862), 1 B. & 8. 831 ; Baines v. SwaiiiHon 

(1863), 4 B. & 8. 270 ; Cole v. North Western Bank (1875), 

L. R. 10 C. P. 354. 

925 . Whether seizure of lease 

necessary.] — Coleman v. Kawlinson, No. 685, 
ante, 

926. Necessity for written assign- 

ment.] — Doe d. Hughes v, Jon?:s, No. 823, ante. 

927. ,] — PiAYFAiR V. Musgrove, 

No. 694, ante. 

Ownership pending assignment.] — See 

Sub-sect. 4, E. {g) ii., ante. 

928. Sale after return to writ expired — No 
venditioni exponas — Assignment of goods by 
vendee.] — Debtor in custody on ca. sa. sheriR 
seizes under a fi. fa. & sells after the return of the 
writ expired, & no venditioni exponas ; vendee 
assigns to the sons of debtor, who join in assign- 
ment to C. The sale by sheritT is good ; but an 
inquiry into the fairness of the transaction. 
Purchaser under a fi. fa. may justify whether the 
l^roceedinga regular or not. 

Sheriff under a fi. fa. has a special property <&: 
the goods bound from delivery of the writ in tlie 
case of a common person, although in the case of 
the Crown it remains as at common law (Lord 
Hardwicke, C.). — Jeanes v. Wilkins (1749), 
1 Ves. Sen. 195 ; 27 E. R. 978, T.. 0. 

Annotations : — Gonad. Gore r. BowHcr (1865), 3 Sm. & G. 1. 

Reid. Scott V. Schoioy (1807), 8 East, 467. 

929. Title as against Crown — Process of Crown 
subsequent in time — When title of Crown prevails.] 

— A.-U. V. Fort, No. 884, ante. 

930. Title of purchaser from execution creditor 
— Good If purchase bona flde — -Although debtor 
remains in possession of goods.] — Tlie goods of A. 
were seized under a fi. fa. & the judgment creditor 
took a bill of sale from the sheriff & afterwards 
sold the goods to B., who put a man into pos- 
session, but the goods remained in A.’s house, & 
were used by him as before the execution. The 
circumstance of the execution was, however, 
notorious in the neighbourliood. Another judg- 
ment creditor issued a fi. fa. against A, ; under 
which the sheriff seized these goods. In trespass 
against liim by B. ; — Held : the jury were pro- 
perly directed to give a verdict for jdtf. or deft., 
as they should bo of ox)inion that the purchase by 
B. was bond fide or otherwise, for if the goods were 
bond fide bought & paid for with his money, the 
sale was not rendered void by debtor's continuing 

value ; — Held : effect could only be 
griven to Buoh a transaction as a 
security for the debt Sc costs, & not as 
an absolute purchase. — K kur v. Bain 
( 1865), 11 Gr. 423.— CAN. 

l . .] — Where property 

worth £1,500 had been sold at sheriff’s 
sale for £90, in consequence of the 
title being: disputed, the ct. refused 
to give effect to the sheriff’s deed as 
an absolute pmohase. — C halmers v. 

PiaaOTT (1865), 11 Gr. 475. — CAN. 

m. .] — Pltf. having pur- 
chased at a sheriff’s sale, for a small 
sum, the luterest of his debtor iu 
property which the debtor had 
previously mtged. for a large sum, the 
validity of the mtge. or the amount 
due upon it behig doubtful, the ot. 
declined to enforce the purchase as 
absolute. — Mallocu v. Plunketc 
(1866), 11 Gr. 439.— CAN. 


to enjoy the use of the property. — Latimer v. 
Batson (1825), 4 B. & C. 652 ; 7 Dow. & Ry. 
K. B. 106 ; 4 L. J. O. S. K. B. 25 ; 107 E. R. 
1203. 

931. Sale under Judgment to defeat creditors.] — 

Trespass for taking pltf.’s goods ; plea, that the 
goods were not pltf.’s. Pltf. proved that the sheriff 
had seized the goods, being the property of B., 
under an execution against B., & had sold them to 
pltf. : — Held : deft, might show, on the issue here 
joined, that the sale was fraudulent as against 
creditoi‘8, that he himself liad taken the goods 
under an execution against B., & that this was the 
alleged trespass. — Ashby v. Minnitt (1838), 

8 Ad. & El. 121 ; 3 Ncv. & P. K. B. 231 ; 1 Will. 
Woll. &.H. 155 ; 112 E. R. 782 ; snb nom. Ashley 
V. Minnett, 7 L. J. Q. B. 133 ; 2 Jur. 888. 

932. Debt & assignment by sheriff bonfi 

flde — How far valid.] — Cookson v. L^yer, No. 
885, ante. 

933. Goods seized not property of Judgment 
debtor — Whether purchaser has title — Landlord’s 
fixtures — Improperly removed by debtor.] — Far- 

rant V. Thompson, No. 637, ante. 

934. Mortgaged ship.] — A ship, 

which was mortgaged by bill of sale duly registered, 
continued in the i^osscssion of the mtgor., & went 
on a voyage abroad. Tlie sliip was English, & 
tlie mtgo. was executed in England, where the 
parties to it resided. The ship arrived at a 
foreign i)ort, & was there seized under an attach- 
ment issued by a foreign ct., at the suit of a foreign 
creditor of the mtgor., who had suspended pay- 
ment. Tlie mtgee., by his agent, intervened in 
the jiroceedings thus commenced, & opposed the 
sale of the ship. The mtgee. ’s opiiosition was 
dismissed after hearing by the foreign ct., on the 
ground that, as the law of the foreign country did 
not allow a mtge. of a chattel without possession, 
the right of the attaching creditor must prevail 
over the mtgee. ’s right conferred by the English 
law. The sliip was sold under a firocess similar 
to a fi. fa. & the proceeds were brought into ct., 
& after satisfying certain prior claims for wages, 
wharfage, etc., the balance of purchase money 
was paid to the attaching creditor. The pur- 
chaser sent the ship to England, where she was 
claimed by" the mtgee., who filed a bill to enforce 
his security : — Held : (1) the sale under the fi. fa. 
could only pass the projicrty of the person against 
whom it issued, & therefore if the mtgee. had not 
intervened his right to the ship would have been 
clear ; (2) the mtgee. having intervened, the judg- 
ment of the foreign ct., against him must b^e 
considered as a judgment inter partes. 

(3) Such a judgment is examinable for error 
apparent on its face, & therefore, as the foreign 
ct., being informed what the English law which 

of M. situate about 10 miles from the 
lands & pltf.’s agent, who was the only 
bidder, was declared the purchaser for 
£5. The interest in the lands was 
admittedly valued at £600. 'The ct. 
set aside the sale & conveyance on the 
ground that the sheriff did not take 
reasonable Sc proper care to advertise 
tho sale & that the farm was sold at 
an undervalue. — Edge v. Kavanaoh 
(1888), 24 L. R. Ir. 1.— IR. 

p. Purchase by third party — Of 
property originally conveyed by sheriff — 
Irregularities in first sale.] — A third 
person who purchases & gets the 
sheriff’s deed Is not affected by 
Irregularities on the part of the sheriff, 
unless the circumstances are suoh that 
tho purchaser’s taking the deed can be 
said to amount to a fraud. — McDonald 
V. Cameron (1867), 13 Gr. 84. — CAN. 

q. Sale of goods exempted under 


n. .] — Deft.’s chattel 

interest in a farm of land was set up 
for sale under a fi. fa. at suit of the 
landlord who was tho execution 
creditor. Tho sale was fully adver- 
tised & after two adjourmnonts for 
want of bidders the solr. for pltf., who 
was the only bidder at tho third sale, 
was declared the purchaser for £1. 
The interest in tho farm was admit- 
tedly of value, but in the absence of 
collusive or improper conduct by the 
sheriff the ct. refused to set aside tho 
sale. — Cramer v . Murphy (1887), 26 
L. R. Ir. 572.— IR. 

o. ,] — Deft.’s chattel 

interest in a farm of land was put up 
for sale by public auction by the 
sheriff under a fi, fa. at the suit of 
tho landlord, who was the execution 
creditor. The sale was advertised by 
a public notice posted on the ct. house 
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Execution. 


Sect. 1. — Writ of fieri facias : Sub-sect. 4, H. (i) ii. 

ought to govern tlie contract, was, had wilfully 
refused to recognise it, the judgment of that ct. 
was disregarded & the mtgee. was declared entitled 
to the ship. — Simpson v. Fogo (1803), 1 Hem. & M. 
105 ; 1 New Rep. 422 ; 32 L. J. Oh. 249 ; 8 I.. T. 
01 ; 9 Jur. N. S. 403 ; 11 W. R. 418 ; 1 Mar. 
1j. 312 ; 71 E. R. 85 ; previous proceedings 

(1800), 1 John. & H. 18. 

Annotations: — .^Is (1) Reid. Voiuct v, BaiTctt (1885), 54 

1j. J. Q. B. 521. .Js (o (2) Reid. Schibsby v. Wcstyiiholz 
(1870), L. K. f> Q. B. 155 : Taylor v. Ford (1873), 22 W. R. 
47. As to (3) Consd. Liverpool Marino Credit Co. tj. 
Hunter (1868), 3 Ch. App. 479 ; Loudon & Modlterrancau 
Bank t’. Strutton (1869), 21 L. T. 415. Reid. The Halley 
(1868), L. K. 2 P. C. 193 ; Caatriquo v. Inirie (1870), L. R. 
4 H. L. 414 ; Voinett\ Barrett (1885), 54 L. J. Q B. 521 ; 
Jic Triilort, Trafford t\ Blanc (1887), 36 Ch. L). 600 ; 
He Queensland Mercantile & Agency Co., Ex jfi. Austra- 
lasian Investment Co., Ex v. Union Bank of Australia, 
11892] 1 Ch. 219. Oencrally, Mentd. Colliss v. Hector 
(1875), L. R. 19 Eq. 334 ; He Kloebe, Kannreuther t?. 
Gclselbrecht (1884), 54 L. J. Ch. 297 : Aksiouairnoye 
Obschestvo A. M. Luther w Sagor, |1921] 3 K. B. 532. 

Goods on hire purchase agreement.] — 

See Nos. 705, 700, ante. 

935. Seizure by county court bailiff — 

Claim made by owner.] — Where, a claim having 
been made to goods takem in execution by the 
bailiff of a county ct., claimant does not make 
the deposit oi* give the security required by ("ounty 
Cts. Act, 1888 (c. 43), s. 150, & the bailiff sells the 
goods under the authoi*ity given by that sect., 
the sale gives the purchaser a good title to the 
goods, although they were the property of claimant 
at the time of the seizure. — Goodlock v. Cousins, 
[1897] 1 Q. B 558; 00 L. J. Q. B. ,300; 70 
L. T. 313 ; 45 W. R. 309 ; 13 T, L. R. 291, C. A. 

Annotations: — Distd. Crane t?. Ornierod. [1903] 2 K. B. 37. 
Consd. Jelks v. Hayward, [1905] 2 K, B. 460. 

936. No claim made by owner.] 

— Where goods ai‘e taken in execution by the 
bailiff of a county ct., <fc, no claim having been 
made to them, are sold by the baililT, & it subse- 
quently appears that they were not the property 
of the judgment debtor at the time of tlie seizure 
or sale, the purcliaser does not acquire a good title 
to the goods as against tlie real owner. — Ciiane A; 
Sons v. Okaierod, [1903] 2 K. B. 37 ; 72 E. J. 
K. B 507 ; 89 L. T. 45 ; 52 W. R. 11 ; 47 Sol. 
Jo. 517 ; 07 J. P. ,lo. 231, D, C. 

AnnotcUion: — Consd. Jclks v. Hayward, [1905] 2 K. B. 160, 

937. Re-sale by purchaser to third party — 

No warranty of title by purchaser.] — Assumpsit by 
purchaser agaiiLst vendor of goods, on an alleged 
warranty that vendor liad title to sell ; count for 
money had A received. Plea : Non assumpsit. 
Deft, at a sheriff’s sale bought the goods from the 
sheiilf for £18 ; pltf., who was also at the sale, 
bouglif, deft.’s bargain of liim for £5, A paid him 
the £23. Deft, paid the sheriff the £J8, A (he 


sheriff began to deliver the goods to idtf. ; but 
they were then claimed as not being the property 
of the execution debtor, A were recovered by the 
true owner: — Held: (1) there was no implied 
warranty by pltf. that he had title ; (2) nor any 
failure of consideration, pltf. having paid the 
£23 to deft., not for the goods, but for the right 
which deft, had acquired by his purchase ; A 
that this consideration had not failed. — C hapman 
V. SPEUiEU (1850), 14 Q. B. 021 ; 19 E. J. Q. B. 
239 ; 15 E T. O. S. 158 ; 14 Jur. 052 ; 117 E. R. 
210 . 

AnnotaHons : — As to (1) Expld. Dorab Ally Khan v. Abdool 

Azocz (1878), L. Jl. 5 Ind. App. 116. Reid. P:ichholz v. 

Bannister (1864), 17 C. B. N. S. 708 ; Bogueley r. Hawley 

(1867), L. R. 2 C. P. 625. As to (2) Refd. Bagueloy v. 

Hawley (1867), L. R. 2 C. P. 625. 

938. Validity of assignment of property — Bill of 
sale — Signed & sealed by clerk of under-sheriff.] — 

A clerk of an under-sheriff attended with the 
sheriff’s officer A pltf. at the execution of a writ 
of fi. fa., A immediately after the seizure, the goods 
liaving been valued, filled up a bill of sale to pltf., 
the judgment-creditor, wliich he had brought 
with him, A signed it in tlie name of the sheriff’, A 
affixed to it the sheriff’s seal, of whicli lie had the 
custody, A which he had brought with him from 
the office of the under-sheriff. He had acted 
for .some years in that x>art of the business at the 
office, but excejit ujion one other occasion had 
never affixed the seal to assignments elsewhere 
than at the under-sheriff’s office. TJfion the 
occasion in question no money passed, but a stool 
was delivered to pltf. by the officer in the name of 
all tlie goods included in the bill of sale : — Held : 
(1) theu’e was sufficient evidence to warrant the 
jury in finding that the clerk A the officer had 
authority to sell the goods in the name of the 
sheriff ; (2) as it was not necessary to transfer 

them by instrum<*nt under seal, the affixing of 
th(! seal by the chu’k, if don(^ without sufficient 
authority in point of law, would not invalidat-e the 
transfer — H obson v. Holt (1850), 10 E. T. O. S. 
203, Ex. Ch. 

Annotation : — As (o (2) Apld. HcM'iiaman, etc. (Assignoos of 

Howarth, etc.) v. Bowker (1856), 25 L. J. Ex. 69. 

.] — Sec, also. Bills op Sale, Vol. VII., 

pp. 7-12, Nos. 17-51. 

939. Previous illegal entry — To take goods — 
Sale not invalidated.] — IbiucivAL v. Stami', No. 
592, a)itc. 

(j) Duty of Sheriff as to J*rocccds. 

940. General rule — Sheriff debtor to execution 
creditor.]-— Holland v. Ja5y (1020), as reported 
in Palm. 123 ; 81 E. R. 1008. 

Annotations: — Mentd. Htono v. Newaiau (1635), Cio. Car. 

427 ; Eoxwitb r’. Treinain (1670K 1 Mod. Rc]>. 296 ; 

AdaiiiH V. Savage (1704), 2 Salk. 601 ; Swuiue r. SteveiiH 

(1705). 1 1 Mod. Rop. 65; Wynno v. Wyimo (1743), 1 

Wils. 42 ; Fowler u. Rickerby (1841), 9 Dowf. 682. 


Homestead Act, It. S. ii. {c. 100)— 
B hether jmrehaser acquires any title .] — 
A purehaHcr at a blujriir’s saJe docs 
not acquire any j-ight or Interest to oi 
In goods which are exeni])t from sail 
nndcr the above Act, & which havi 
been claimed as exempt pursuant f i 
the statutory option given to tin 
judgment debtor by sect. 17. — 
FUETI'IIKU V. Pjondhay (1916), ':)] 

oam"- j W. W. R. 4 41.- 

CAN, 

r. H Jiciher purchaser hound ii 
tnquxre — Into correctness of order foi 
execution.] If a ct. ordering a sale li 
execution of a tieoree has jurisdiction 
a purchaser of t)ie pro]>erty sold is not 
, inquire into the correctnesf 

that. ‘^‘veeiiticn, any mort 

oorrectness of tht 
judgment ux»on Avhich the exeeutioi 
issues.— R ewa Maiitox v. Ram Kihiiea 


.Sixoii (1886), I. L. R. 14 (Jalc. 18; 
L. R. 13 lud. App. 106. — IND. 

8. Fraud in execution sale — 
Whether sale can he set aside .] — A 
judgment-debtor cannot have a ct. 
sale set aside on the ground of fraud 
in tho absence of proof that the 
auction jiurchaser uas a party to the 
fraud, At that the fraud came to the 
judgment-debtor’s knowledge subse- 
quent to the conilrniation of the sale. 
— Abhuhakek fc?AiiEJi V. Mohidin 
Saheb (1896), I. L. R. 20 Mad. 10.— 
IND. 

PART III. SECT. 4, SUB SECT. 4.— 
H. (j). 

940 i. General rule — -Sheriff debtor to 
execution creditor.] — In an action 
against tho sherllf & his sureties, for 
nut paying over moneys loA’ied. under 


a fi. fa., it appeared that certain goods 
of H. had been seized by the sneriil’ 
at pltfs.’ suit, & claimed by the 
debtor’s brother under a sale, which 
pltfs. alleged to be fraudulent. The 
debtor also claimod exemption for 
$60 worth, under 23 Vlct. c. 25, & 
those latter goods tho sherilf sold 
under a subsoqueut execution, tho 
debt for which that judgment ivas 
recovered, having been contracted 
before May 19, 1860, as appeared by 
an exemplification of the judgment. 
IMtfs. alleged that these goods were 
not subject to that writ, there being 
no certificate Indorsed upon it imdor 
24 Viet. c. 27, H. 2 :~Held: tho 
sheriff was responsible to tho execution 
debtor, not to pltfs., for the proceeds. 
— Michie r. Reynolds (1865), 24 

U. C. R. 303. CAN. 

940 ii. A bailiff is 
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941. .] — Hybot V. Peckham (1778), 

1 Teim Kep. 731, n. ; 99 E. R. 1347. 

AnnotalionB : — donsd. Hutchinson v. Johnston (1787), 1 

Term Hep. 729. Reid, Giles v. Grover (1892), 9 Bing. 128 ; 

Luoaa. v. Nockclls (1833), 10 Bing. 157 ; Graham v. 

Wltherby (1845), 7 Q. B. 491. 

942. Balance of proceeds — Sheriff may detain— 
Until demanded by debtor.] — Wooddyk v. Coles, 
No. 896, ante. 

943. After deduction of rent — Payable to 

creditor Issuing first writ.] — Sawle v. Paynter, 
No. 1249, j)osi. 

944. Detained for several years — Interest 

payable by sheriff — Costs of application.] — Where 
a sheriff had retained for several years a sum of 
money in his hands, the balance of tlie produce 
of effects of a Crown debtor seized by him &. sold 
under an extent after tlie Crown debt had been 
satisfied, claiming himself a lien thereon for 
poundage, etc. the ct. ordered that he should pay 
interest on the amount of such balance to the 
parties from whom he had withheld it, from the 
time when the ct. had determined, on a, foimer 
occasion, that the claim of the sheriff was 
unfounded, notwithstanding wdiich determination 
lie had t;ontinued to kc(^x) tiie question before the 
ct. ; & that although the sheiilT should not have 
made interest or any use or advantage of the 
money in the meantime, the ct. proceeding wholly 
on the ground of the injury done to the paidy 
entitled to it. 

The ct. gave the party applying the costs of the 
application, but they refused to order the sheriff’ 
to pay the costs of former axiplications, disposed 
of in respect of the same question. — R. v. Villers 
(1823), 11 Price, 575 ; 147 E. R. 569. 

945. Joint debtors — Dispute as to share — 

Indemnity to sheriff.] — Where the sheriff, under a 
writ of /i. f(t. levied ^ sold a vessel, the joint 
l)roperty of two defts., after satisfying pltf. his 
demand & exiienses of the levy, a surx)lus remained 
in his hands, <te defts. disiiuting their intere.sts in 
the vessel, (he sheriff refused to iiay over such 
surplus, unless the one to whom it was x)aid would 
indemnify him against the claims of tli<* other, 
which they bot h refused to do ; the ct. would not 
intei-fere, nor allow the sheriff to x>ay the money 
into ct., to remain there, until an indemnity was 
given to the satisfaction of the prothonotary. — 
ilAUTLEY V. Stead (1824), 8 Moore, V. P. 166 ; 2 
L. .1. O. S. C. P. 12. 

946. Action pending between creditor & debtor 
— Regarding acceptance of bill of exchange — 
Court will not impound proceeds.] — Pltf., having 
obtained a verdict against deft., entered ux^ judg- 
me.nl, & sued out execution against his goods. 
3'he ct. I’efused to allow the sum levied to be 
imiiounded in the hands of the sheriff, until an 
action, which deft, had commenced against pltf., 
as the acceptor of a bill of exchange, had been 
determined. — Williams v. Cooke (1825), 10 Moore, 
C. P. 321 ; 3 L. J. O. 8. C. P. 143. 

947. Execution In defraud of creditors — Whether 
court will order payment to bona fide creditor — 
Knowledge of sheriff as to fraud.] — A fi. fa. issued 
to the sheriff at the suit of A., against 13., on the 

debtor to an execution creditor on 
whose execution ho receives money, 
not a trustee for him of the particular 
fund. — Re Monkman & Goiujon (1886), 

3 Man. L. H. 254.— CAN. 

940 iii. .] — Nfwtox v. 

Foley (1911), 17 W. J.. H. 105; 20 
Man. L. H, 519.— CAN. 

t. Balance of proceeds — Applic- 
ahility to second cxecnium.] — If a second 
execution comes into the sheriff’s 
hands after he has sold under a former 


next day another fi. fa. issued at the suit of 0., 
against B., a levy was made under the fii*st writ 
but notice was given to the sheriff by C., not to 
pay over the money to A. on the ground that the 
judgment obtained by him was fraudulent. The 
sheriff notwithstanding paid the money over to 
A., &. the officer filed the second writ with a return 
of nulla bona in the K. B. treasury instead of the 
office of the custos brevium of the ct. On this, an 
attachment issued against the sheriff for not 
returning that writ, to which attachment, after 
moving the ct. to discharge it, on the ground that 
the writ in question was filed in the wrong place 
by mere mistake of the officer & that the mistake 
was corrected immediately on notice of the attach- 
ment by filing it in the proxier office, but with 
which motion the ct. refused to comply chiefly 
on account of strong circumstances of fraud 
respecting the execution of A., the sheriff put in 
bail & was afterwards examined on interrogatories. 
The prothonotary, to whom the examination was 
referred, having reported that neither the contempt 
of the ct. nor the imxuitation of fraud appeared 
to him It) be done away, the ct. ordered the sheriff 
immediately to i)ay the whole debt & costs due to 
( ’. toget her with tlu'; costs of all the axiplications. — 
R. V. Baker & Newman (Late Sheriff op 
Middlesex) (1791), 1 lly. Bl. 543; 126 E. R. 
312. 

AnnniaJion ;— Refd. Hci)i)cl r. King (1797), 7 Term Rep. 

370. 

948 . — Question of fraud to be 

first settled.] — ^Uthough there is strong reason to 
believe that a fi. fa. had been issued in order to 
defraud the exors. of a bond fide creditor, & that 
the sheriff is a i)arty to the fraud the ct. will not 
interfere summarily to compel the sheriff to pay 
over the x^roceeds of the levy to the bond fide 
creditor, but the question of fraud must be tried 
by a jury. — B arber v. Mitchell (1834), 2 Dowl. 
574. 

Annolalion : — Mentd. linray v. Magnay (1843), 11 M. & W. 

267. 

949. Where several writs — Payment in order 
of delivery.] — Drewe v. Lainson, No. 534, ante. 

950. Claim to proceeds disputed — By creditor 
& assignees of debtor — Court will not order sheriff 
to pay — Issue as to respective rights to be tried.] — 
8NODEN V. Ramsey (1856), 27 L. T. O. 8. 185. 

951. Execution against executor — -Payment 
before decree for administration of assets.] — Where, 
before a decree for the administration of assets, 
the x>roceods of an execution on a judgment by 
default obtained against the exor. were in the 
hands of the sheriff, the ct. refused to restrain the 
sheriff from iiaying those proceeds to the execution 
creditor. — Re 8Kiaas, Marriage v. 8kiggs (1859), 
4 De a. & J. 4 ; 28 L. J. Ch. 433 ; 33 L. T. O. 8. 
21 ; 5 Jur. N. 8. 325 ; 7 W. R. 320 ; 45 E. R. 
2, L. JJ. 

Annotation : — Mentd. Hewat v. Davenport (1872), 21 W. R. 

77. 

952. Bankruptcy of debtor — Rights of creditors 
& assignees — Payment to assignees — Knowledge of 
creditor.] — Where a sheriff by mistake returned 
to a fi. fa. that he had a sum in his hands to be 

three months, & then to distribute it 
ratably among all persons having un- 
satistied executions in force in bis 
hands at that time, & It makes no 
dill’ereuce that the execution is for 
costs only. — Thompson Rural Muni- 
cipality V. Brkthour (1913), 26 

W. L. R. 615 ; 14 D. L. R. 229 ; 23 
Man. L. R. 590.— CAN. 

b. Bankruptcy of debtor — Rights 
of creditors <£• uss^iffncca — Money paid in 
addition to proceeds of sale — 'I'o sheriff 


one, he has no right to apply any 
money remaining in his hands, afttn* 
satisfying the llrst execution, towards 
the second one. — Stevkn&on v. 
Douolah (1838), Bcr. 440. — CAN. 

a. Where several irrits — Ratable 
distribution .] — Under Executions Act, 
R. S. M. 1902, c. 68, 8. 25, a sheriff, 
who realises any money under a writ 
of execution, is bound to give notice 
thereof forthwith in tho Manitoba 
O'azette, & to keep tho money for 
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SecL 1 . — Writ of fieri facias: Svh-scvt, 4, H. {j) ; 
suh-sect. 5, A. \ 

paid to pltfs., when in truth he had not, the sum in 
question having been paid, through want of 
caution in tlie sheriff’s officer, to the solr. of a 
commission of bkpt. issued against deft., under 
which comrmssion one of pltfs. was an assignee : 
— Held : this pltf. knowing of such payment & 
having omitted to make an early objection to it, 
the sheriff was absolved from paying to pltfs. tlie 
sum mentioned in his return. — Tomlinson v. 
Shynn (1820), 2 Brod. & Bing. 77 ; 4 Moore, 0. P. 
505 ; 129 E. R. 886. 

953. Payment to creditor — Recovery 

by sheriff from creditor.] — Where the sheriff, hav- 
ing paid over the proceeds of goods taken under a 
fi. fa. against A., was sued in trover by the assignees 
of A. under a commission of bkpt., & gave notice 
to the creditor to defend the action, & upon his 
refusal let judgment go by default, & paid over the 
value of the goods to the assignees : — Held : the 
sheriff was not bound to defend the action, but 
might recover against the creditor the money paid 
him, upon proving the validity of the bkpey. — 
Austin v. Ward (1824), 1 C. & P. 370 ; Ry, & M. 
^07* * ^bsequeirit proceedings (1825), 1 C. & P. 

Annotation Refd. Garland v. Carlisle (1837), 4 Scott. 687. 

954. .] — Deft., having 

recovered judgment against H., on Apr. 25 
lodged with pltf., who was the sheriff, a writ of 
fi. fa. Pltf. neglected to execute the writ until 
May 11, when he seized the goods of H. & assigned 
them to deft, by bill of sale, which stated the 
consideration to be £256 paid bv deft, to him. 
He then returned fieri feci. Before the seizure 
deft, had notice of an act of bkptcy. committed 
by H. before Apr. 25, upon which a fiat issued in 
Aug., & assignees wei-e appointed, who sued & 
recovered from pltf. the value of the goods seized, 
whereupon he brought the present action to 
recover back the money so paid : — Held : 
(1) though no money in fact passed, pltf. & deft, 
were, as between themselves, in the same situation 
^ if pltf. had sold the goods to deft. & received 

though the money was not pltf.’s 
still he was entitled to recover, since it was money 
which he ought to have received as soon as he had 
been compelled by the owner to pay for the goods 
seized ; (3) the money having been paid by pltf. 
in Ignorance of the facts, he was entitled to recover 
it back, although deft, could not in every respect 


be placed in statu quo. — Standish v. Ross (1849), 
3 Exch. 527 ; 19 L. J. Ex. 185 ; 12 L. T. O. S. 
495 ; 13 J. P. 269. 

Annotations: — As to (1) Refd. Hobson v. Holt (1850), 16 

L. T. O. 8. 263. Oenerally, Mentd. Qlngell v. Purlcins 

(1850), 4 Exch. 720 ; Colonial Bank v. Exchangre Bank of 

Yarmouth (1885), 54 L. T. 256 ; Baylis u. London (Bp.), 

[1913] 1 Ch. 127 ; Holt v. Markham, [1923] 1 K. B. 604. 

955. Bankruptcy subsequent to 

execution — Before writ returned.] — Fox v. Bur- 
BIDGB (1829), 7 L. J. O. S. K. B. 98. 

956. ,] — If the sheriff 

levies & sells goods of deft, under a fi. fa.^ &, after 
notice that deft, has petitioned the Insolvent 
Debtors’ Ct., returns fisrifecif he is bound by that 
return, & must pay over the money to pltf., 
although deft, is afterwards discharged under the 
Insolvent Act. — Field v. Smith (1837), 2 M. & W. 
388; 5 Dowl. 736; Murp. & H. 78 ; 1 Jur. 358 ; 
150 E. R. 807 ; siib nom. Heald v. Smith, 6 
L. J. Ex. 119. 

Annotations .—Refd. Remmett v. Lawrence (1860), 20 

L. J. Q. B. 25 ; Levy v. Hale (1859), 29 L. J. C. P. 127. 

Mentd. Bunter v. Cresswell (1850), 16 L. T. O. S. 41. 

957. .] — Squire v. Huetson, 

No. 785, ante. 

958. After sale completed.] — 

Under Bankrupt Law Consolidation Act, 1849 
(c. 106), 8. 184, a creditor who has obtained judg- 
ment in an adverse action against a bkpt., & has 
issued a fi. fa. thereon, & sold the goods, is not 
entitled to the proceeds, unless not only the seizure 
but the sale also takes place before the date of the 
fiat, or the filing of the petition for adjudica- 
tion. — Hutton v. Cooper (1851), 6 Exch. 159 ; 
2 L. M. & P. 104 ; 20 li. J. Ex. 123 ; 16 
L. T. O. S. 371. 

Annotations: — Apld. Young v. lloobuck (1863), 2 H, & C. 

296. Refd. CoIliaB v. Cliff (1863), 8 L. T. 466. 

959. .] — Ho Dawson, Ex p, 

Dawson, No. 705, ante. 

960. Effect of completed execu- 

tion.] — By a deed of gift dated Oct. 7, 1919, 
debtor, who was adjudged bkpt. on Nov. 23, 1920, 
“ in consideration of his natural love & affection 
for the donee ” purported to assign & convey 
to his sister, resp., “ the business carried on by 
him at 68a Old Compton Street, Soho, & the 
stock-in-trade wine & produce in & about the 
premises.” At the date of the deed petitioning 
creditors were proceeding to enforce judgment 
under R. S. C., 1883, Ord. 14, & on Mar. 18, 1920, 
obtained final judgment against debtor for 
£527 Is. 4d., for goods sold & costs. On Mar. 20, 


a^nt for execution creditors.}— 
Bberifl made a seizure & sale on fc 
of a judgment for £46 8«, 3d. & £9 L 
costs, & the seizure realised £38 lls. 1 < 
i® execution debtor pe 

to the sheriff a further sum of £26 1«. 8< 
on a claim being made thereto by t 
assipiees in bkpey, of the executi 

•■the execution credit 
Hhoidd receive the whole of the £ 
Is. Ho., the sheriff having received t 

^ the pay me 
pr^ti^cally to the creditor hi) 

b(md ^ mode within Bkpey. Ai 

^ protected 

that sect. ; the sheriff’s expcni 
should come out of the sum rSlis 
hn ^ ^ balance shot 

wtiR (1890), 24 I. L. T. Jo. 373. — I 

7. Jtankruptcy sub 

t'ffc?dion.]~Under a ft. 
a trader, the sheriff sold ] 
goods , on the following dav t 

bkoT^of^whlff’^'i*’ adjudlcat 

the tootle 

^ afterwards gave t 
sheriff notice of rent in arroar at 1 


time of the seizure ; the sheriff, within 
fourteen days, lodged the proceeds of 
the execution in the Ct. of Bkpey. 
Held .‘the landlord was not entitled to 
be paid, out of tbo sum so lodged, the 
rent which was In arrear at the time 
of the seizure . — lie Hudson (1877), 
1 L. R. Ir, 6. — IR. 


W I Al. 




sheriff pending sale under a u. . 
reooivos notice of rent due, it is his du 
to call upon pltf. to pay the rent befc 
proceeding with the sale ; & If, wit 
out doing so, he completes the sale, 
the execution debtor, being a tradt 
is adjudicated a bkpt. witldn fourto 
days, & the execution is for a sr 
exceedtog £20, the shorlfl Is bound 
lodge the proceeds of the executi 
in ct., deducting only the costs of t 
action & expenses of the exocutic 
as prescribed by Bkpey. (Irelan 
Amendment Act, 1872 (o. 58), s. I 
^ is not entitled to deduct fre 
such proceeds tbo rent due. — 
Gavin (1879), 3 L. li. Ir. 260.— IR. ' 

c. Action for surplus — Necese 
for demand prior to aation .] — In 
action against a sheriff for the ovorp] 


of money levied under an execution, 
pltf. must prove a demand of the 
money before action brought. — 
llUQOLEa V. Bkikie (1833), 3 O. 8. 

276.— CAN. 

d. nights as between sheriff dt 
debtor's attorney.] — A sheriff wlU not 
bo allowed to retain money made on 
an execution, on the ground that ho 
has himself a claim against pltf., who 
has absconded, when pltf.’s attorney 
is the person entitled to it in oonse* 

a uenoe of advances made to pltf.^ — 
UBNHAM w. Meykrs (1848), 2 U. 0. R. 
94.— CAN. 

e. Tux) executions — Sheriff's pound- 
age only on second — After satis- 
faction of first .] — Where the sheriff 
levies under two executions, but the 
sale does not produce enough to satisfy 
both, he is only entitled to poimdage 
on the second execution according to 
the amount applicable to it after 
satisfying the first. — Wetmore v. 
Des Bbibay (1858), 4 All. 199. — CAN. 

f. Money not paid over — Debtor 
released.}-— Action on a promissory 
note. Dofonoo no considoratlou. W. 
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1920, execution was levied. Upon such levy 
t^ing niade, resp. claimed under the deed of sift 
the whole of the furniture & stock seized by the 
sheriff. All inte^leadcr summons was taken out 
^ 1 upon the hearing thereof, on 

Mar. 1^20, the master ordered claimant to pay 
into ct. £600 or give security for such amount, & 
m demult the sheriff was authorised to sell the 
property seized & pay the proceeds into ct. to 
abide the result of an issue directed to be tried 
between claimant & the execution creditors. 
Pursuant to the order the sheriff sold the goods on 

1^20, paid the sum of 
£202 12s. 2d. mto ct. On Nov. 3, 1920, the parties 
to the interpleader summons agreed to divide the 
money between them & to withdraw the record : 
these terms were embodied in an order of the 
master of that date. In the meantime, however, 
a receiving order was made on Nov. 1, 1920, & 
petitioning creditors, the execution creditors, 
informed the official receiver of the sum of money 
being in ct. <te of the terms of settlement so agreed 
as aforesaid. Thereupon the official receiver inter- 
ycn^, & on Nov. 1, 1920, gave notice in writing 
to the Paymaster-General of the Supreme Ct. of 
the receiving order, & this notice had the effect of 
preventing the order being acted upon. The 
tru^stee moved for a declaration that the deed of 
gift was void as against him : — Held : (1) the deed 
of gift was a voluntary settlement &, being made 
withm two years of the bkpey., was void ; (2) the 
execution having been completed & the proceeds 
held by the sheriff for fourteen days, the trustee’s 
title was barred, because, although the execution 
was not completed before the sheriff had been in 
possession for twenty-one days, the act of bkpey. 
thereby created had not occurred within three 
months of the presentation of the petition k, was 
not therefore available to establish the trustee’s 
title. — Rc Chiandettt, Ex p. Trustee (1921), 
91 L. J. K. B. 70 ; 37 T. L. K. 984 ; [1021] B. & 

C. XV. 82. 

,, On Jan. 14, 1921, 

the sheriff, m executing a writ of fi, fa. for £144, 
levied on debtor’s goods, but on Jan. 29 being 
paid £72 on account of the debt in addition to 
costs, fees & possession money, he withdrew by 
arrangement reserving a right of re-entry for th*e 
£72 balance. He retained the £72 received on 
account for fourteen days & then paid it to the 
execution creditors. On Mar. 10 the sheriff made 
levy, but on being paid £53 on account 
of the debt in addition to fees & possession money, 
he again withdrew reserving a right of re-entry 
for the £19 balance. After retaining the £53 
for fourteen days he paid it to the execution 


creditors. On Apr. 26 the sheriff made a third 
levy, but the goods seized being found on inter- 
pleader to belong to a third party, he finally 
withdrew & made a return of nulla bona on May 2. 
On Sept. 8 a petition in bkpey. based on an act of 
bkpey. of Aug. 19 was presented. A receiving 
order was made on Sept. 29 followed by an adjudi- 
cation on Oct. 1 & an order for summary adminis- 
tration on Oct. 3 : — Held : the execution was 
completed within Bankruptcy Act, 1914 (c. 59), 
ss. 40, 41, by the return of nulla bona on Majr 2, 
& the trustee had no title to the £72 & £53 realised 
by that completed execution. 

Qu. : whether the trustee would in any case 
have been entitled to the moneys paid before 
Juno 8, the earliest possible date to which his title 
could relate back under s. 37 . — Re Fairley, 
[1922] 2 Ch. 791 ; 92 L. J. Ch. 141 ; 38 T. L. R. 
893 ; [1922] B. & C. R. 127. 

962. Bankruptcy prior to execution.] 

— Pltf. after action brought having received notice 
from deft.’s attorneys that deft, had executed 
a composition deed which was about to be regis- 
tered, nevertheless signed judgment in default of 
appearance, & issued execution. The sheriff 
levied on Jan. 30, & advertised a sale for Feb. 1. 
On Jan. 31 deft.’s attorneys gave notice to the 
officer that the composition deed had been exe- 
cuted, & requested him to withdraw. Ho refused 
to do so without an undertaking for payment, & 
they gave him such undertaking in the evening 
of the day on which the deed, which contained a 
release of all clauns & demands of creditors, had 
in fact been registered. Deft. ’a attorneys subse- 
quently paid the amount to the officer, with a 
notice that they should proceed to recover it back, 
& the sheriff having taken out an interpleader 
summons, the amount paid to him, less his fees, 
was paid into ct. by order of a judge : — Held : 
the registration of the deed prevented pltf. from 
proceeding with his execution, & the money paid 
into ct. being in fact the proceeds of the execution, 
deft, was entitled to have it paid to him. — Milner 
V. Rawlings (1867), L. R. 2 Exch. 249 ; 36 
L. J. Ex. 250 ; 16 L. T. 829 ; 15 W. R. 1044. 

.] — Sec^ also. Bankruptcy, Vol. V., 

pp. 808-837, Nos. 6902-7077. 

Proceedings to recover amount levied.] — See 
Sub-sect. 11, post. 


Sub-sect. 5. — Payment of Rent, Rates, and 
Taxes by Sherist. 

A. Rent. 

Sec Landlord & Tenant Act, 1709 (c. 18) ; 
Landlord & Tenant Act, 1851 (c. 25), s. 2 ; 


& M. obtained a judsrinent against S., 
i execution Lsued on this 

judjnnent & a prior execution the sheriff 
in leb. 1859, levied on the goods of S. 
^ a great sacrifice. After 

satisfying the prior execution there 
^ sheriff’s bands a balance 
he did not pay over to 
W . & M., & It appeared that they never 
took any steps to compel him to do so. 
o. on several occasions attempted to 
account from the sheriff, but 
failed. S. subsequently made several 
paj^ents on account of the judgment 
debt. In ^pt. 1864, 8. was arrested 
at the Instance of W. & M., &, to avoid 
going to jail, paid £70 in cash, & gave 
two notes, one of which was the note 
wued upon. The defence sot up was, 
that the notes were without considera- 
tion, as if 8. were credited with the 
balance In the sheriff’s hands, the judg- 
ment debt would be more than paid : — 
Held : as through the negligence of the 
judgiuont creditors the remedy against 


the sheriff had been lost, they, & not 
the debtor, must suffer the loss, & 
therefore the note was without con- 
sideration. — C oleman 1 ?. Dunlap (1868), 
7 N. 8. R. 216.— CAN. 

g. Entry of procecds.h^IIeld : the 

word •* forthwith,” contained in 
Creditors’ Relief Act, R. 8. O. 1887, 
c. 66, 8. 4, with reference to the entry 
by the sheriff of money levied under 
execution, must receive a strict con- 
struction, & means “ without any 
delay. ” Even if equivalent to “ within 
a reasonable time,” a delay of fifteen 
days after the sale was not reasonable. 
— Maxweix r. SCABPK (1889), 18 

O. R. 529.— CAN. 

h. Proceeds stolen from sheriff's 
bailiff — Tiesponsihility of sheriff. y~ A. 
sheriff is responsible for all money 
realised by Ids bailiff by a sale under 
&fi.fa. though the money be stolen from 
the bailiff as a result of Ida carelessness, 
& never comes to the shorifl’s hands. — 


Massey-Harris Co. v. Holland (1905). 
15 Man. L. R. 304 ; 1 W. L. R. 424.—^ 

CAN. 

k. Assignment by debtor for benefit 
of credUors — ExectUion creditors entUhd 
against assignees.] — Re Henderson 
Roller Bearings, Ltd. (1910), 17 
O. W. R. 515 ; 2 O. W. N. 273 ; 22 
O. L. R. 306.— CAN. 

l. Private creditor of sheriff — Not 
perniitted to garnishee money of execution 
creditors in hands of sheriff. ]~A private 
creditor of a sheriff will not be per- 
mitted to garnishee moneys of judg- 
ment creditors placed to the credit 
of the sheriff’s official trust account in 
a bonk. — Stebbinos, Spinning & 
Walker v. Williams & Sears (1914). 
20 B. C. R. 240.— CAN. 

PART III. SECT. 1, SUB-SECT. B.— A. 

m. Restrictions on removal <£• sale — ■ 
In respect of what tenancies-r-Mortgagor 
becoming tenant of mortgagee.}— A mtgo. 
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Execution. 


Scci. ]. — IVrit of fieri facuus : Sub-svct. 5, 

Execution Act, 1844 (c. 90), s. 07 ; County Courts 
Act, 188^ (c. 43), s. 100 ; Bkpcy. Act, 1914 (c. 59), 
s. 352. 

Goods distrained — Whether seizable in execution.] 

—See Sub-sect. 4, E. ( / ) viii., ante. 

Goods seized in execution — Whether distrain- 
able.J — See Distiiess, Vol. XVIII., pp. 342, 343, 
Nos. 782-780. 

Priority of Crown debts.] — See Distress, Vol. 
XVail , p. 343, Nos. 787-790. 

Restrictions on removal & sale — In respect of 
what tenancies.] — See Distress, Vol. XVIII., j). 

345, Nos. 803-800. 

963. LiablUty of sheriff.] — In an action 

under Ijiindlord & Tenant Act, 1769 (c. 18), s. 1, 
against the sheriff for removing goods taken in 
execution without paying a year’s rent, the 
measure of damages is primd facie the amount of 
rent due, but it is competent to the sheriff to prove 
in mitigation of damages that the value of the 
goods removed was less than the amount of rent 
due. 

The law appears to stand thus. When notice 
has been given by the landlord to the slieriff that 
rent is due, it becomes the duty of the sheriff under 
the statute not to sell anything upon the demised 
premises till the rent lias been paid. Even if 
there are goods upon the demised premises of a 
value many times exceeding the amount of rent 
due his duty is the same. He must refuse to sell 
the smallest part of the goods until the claim of 
the landlord is satisfied. Now, of course, the 
sheriff is not bound to find money with which to 
satisfy the claim of the landlord, lit; must, 
therefore, before he proceeds with the execution, 
apply to the execution creditor for the sum which 
is necessary. If the execution creditor provides 
it, the sheriff pays the landlord <& proceeds with 
the execution. If the execution creditor does 
not provide it, the .sheriff cannot be called on to 
infringe the .statute, A may either return nuUu 


bona A withdraw from possession or may 
self pay the rent, looking to the execution creditor 
for reimbursement, & pioceed to sell. This is the 
position of the sheriff under the Act (Lord Esii^, 
M.K.). — Thomas v. Mirehouse (1887), 19 Q. B. D. 
563 ; 56 L. J . Q. B. 653 ; 36 W. K. 104 ; 3 T. L. it. 


Annoiation : — Consd. Re Mackenzie, Ex p. Hertfordsliire, 

Sheriff, [1899] 2 Q. B. 566. 

Sec, further. Distress, Vol. XVIII., pp. 343, 
344, Nos. 791-801. 

964. In respect of what rent — Rent due at time 
of seizure — Forehand rent.] — It was proved that 
the usual time of entry on the neighbouring farms 
was on May 12, & that the rents of the estate of 
which the faim of G. was a part, were reserved 
payable at Michaelmas. The audit day being in 
January, T. entered on the farm in the spring of 
1840, & continued in possession until 1842. In 
May, 1842, he was in arrear for rent to the extent 
of £160 A on being pressed by his landlord exe- 
cuted a warrant of attorney for £420, the amount 
of the arrears, A of the year’s rent ; tin; under- 
standing bt'ing, that a fi. fa. was to be delivered 
to the sheriff ui>on a iudgment to be entered up, 
but. that it was not to be executed unless the writs 
of otlxer creditors were sent to the sheriff. In 
Oct. 1842, T. was again applied to for another 
year’s rent, at whieli time he paid a portion of it, 
promising to pay the residue before (Christmas. 
In Nov. the sheriff, who had received writs from 
other persons against tlie property of T., executed 
the fi. fa. in question : — Held : these facts war- 
ranted the jury in finding that a year’s rent became 
due at Michaelmas. — (Jore r. Lloyd (1844), 12 
M. A W. 463 ; 13 1.. .1. Ex, 366 ; 2 L. T. O. S. 
329 ; 152 E. K. 1279. 

Annolniion : — Mcntd. tl. Weed r. Clurke (18t.>), 7 

Q. B. 211. 

.] — See Dlstrkss, Vol. XVIIL, pp. 317, 

348, Nos. 816 -851. 

965. In respect of what amount of rent — Year’s 
rent.] — Landlord entith'd to one year's rent before 
a d<*ft. can sell in»on an ex(‘cution for costs on a 


contained an attonimcnt cluii.se & u 
covenant conferring upon intgee., in 
the event of default in payment of 
principal or interest, power to enter 
into po8.se88ion, collect the rents & 
profits, & to lease the mortgaged land. 
Default having been made, the inlg<’c. 
enttiicd into possession & the mtgor. 
executed a lease hy which was reserved 
a rent of half the yearly crop. .Subse- 
qucjitiy all the grain on the land was 
seized by the sheriff on behalf of execu- 
tion creditors : — Held : the lease was 
valid He the mtgee. wa.s entitled to 
half file crop as against the execution 
creditors. — Kollkfsox Bkotukrs Co. 
V . Olson & Mutual Like AssLut- 
ANCK Co. (1915), 91 W. L. It 157 ; 
8 W. W. It 481.— CAN. 

n. Must be real tenancy.] 

— Tin; ordinary attornuient clause 
In a mtge. made under Land Titles Act. 
Alberta, cannot create any real tenancy 
in the mtgor. so as to enable the mtgee. 
to claim tlio priority over an execution 
creditor given by 8 Anne, c. 14. — ■ 

' N Co. (1916), 33 W. L. It 
U. 1142.— CAN. 

j. In respect of irhai rent — Rent 
due at tinu’ of seizure.] — Premises were 
let for a year at a rent of £75, to be 
paid on May 1 ; & it was agreed that 
if the tenant, should leave before 
May 1, then the rent was to hecorno 
payable immediately. The tonaut did 
leave on the .Saturday before May 1, 
oc <nv Monday the goods were sei; 
under execution ’.—Held : the laudl 
was entitled to his rent. — V anof, 
llin'l'AN (1855), 12 U. C. K. 632.- -C> 

P — — . J — A shorifl, having 


seized goods of a tenant upon u farm 
under a fl. Ja.. left them in possession 
of the tenant, taking a receipt from him 
& an adjoining farmer. The landlord 
distrained & sold the goods, buying 
them in, left them on the premises 
under charge of his former tenant as a 
hired servant, liis lease having exj)ired. 
The sheriff, without any subsequent 
seizure, proceeded as if the goods wore 
the original tenant’s & sold them under 
the original i—Ilcld: he was liable 
to the landlord for the rent due at the 
time of seizure, of which he had notice, 
tic for damages to the value of the goods 
over the rent due. — H obekthon v. 
FouTUNK (1860), 9 C. P. 427.- CAN. 

q, . I-- Whore the rent 

is not due the landlord is net. entitled 
to bo paid rent from jjrocoeils of the 
sale under an execution.— -A’x p. Fwii 
(1877), 17 N. B. K. (I 1’. & B.) 273.— 
CAN. 

r. .] — Before an order can 

he made on a sheriff to pay rent 
out of the proceeds of goods sold hy 
him under execution, & taken from 
leased premises, it must bo shown that 
the rent is actually duo.^ — K. v. WiL- 
LISTON (1878), 18 X. B. n. (2 1’. & B.) 
149.— CAN. 

- — - -.J — Cnder H Anne, 
c. II, where a portion of cnip on leasefl 
premises wore reserved by t he landlord 
as rent, the slieriff could not sell the 
said portion to satisfy an exceution 
against the tenant uiile.ss the sheriff 
paid the laniUord all the rent due. - 

.—CAN. 


t. Bond Jidr. rental — Not 

iecurily for jnuit iridcbtedneHS,] S. was 
ndebted to a t>auk, Sc, to secure the 
indeht/edneK.s, made a mtge. 
certain lands to pltf., representing the 
l)ank ; the mtge. was dated Jan. 11, 
1909 ; & the moneys secured thereby 
were made payable on Feb. 15, 1909, 
The mtge. was subjtxit to a prior mtge. 
1,0 a loan co. (3n Mar. 15, 1909, the 
hank demanded further security, oc 
a lease of the mtged. lands was niade 
1,0 S. by pltf. Sc executed by 8. on that 
date, for nine months, the reddenduin 
being one-third of the croji which 
should bo growl upon the demisoa 
l>reinises. On Mar. 1, 1910, S. was In 
arrears in respect of the first mtge., sc 
the hank advanced him $700 more to 
pay the arrears, S. then executing a 
lease to pltf. for two j'oars, roservu^ 
a rental of two -thirds of the crop. OR 
Aug. 30, 1910, the sheriff seized the 
grain upon the land under deft, s 
execution against the gfoods of S. 
Pltf. claimed two-thirds of 
Holzod ’.—Held : upon an iRtorploader 
Issue directed to deterrrilno 
pltf. was entitled under his lease to a 
two-thirds share of the crop, the crop 
reserved as rental was not in reoiivy 
a rental, but a security for a 
indebtedness, as well as for lu 
advances ; &, the issue 

dotarmlned in favour of ti'ltt.— wriKE 
MAN V, Fummf.rton (1911 ), 16 W. L. It. 
.'■.02.- CAN. 

965 i. In respect of nliat amovnl of 
rent— Year's rewM— Property seized 
under on execution for taxw agauis 
a tenant, is liable to the landlord for 
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— Henchetc V. Kimpson (1702), 2 Wils. 
140 ; 05 E. It. 731. 

Amiolations : — Consd. Smallmau v. Pollard (1844), 1 l)ow. 
L. 901. Beld. Brandling r. Barrington (1827), 5 
•T. O. S. K. B. 181 ; Wharton v. Naylor (1848), 12 
673 ; Re Mackenzie, Ex Hertfordshire, Shcrlfl, 

2 Q. B. 566. 

966 . •]— (1) In an action on the case 

against the sheriff, the declaration, after reciting that 
two writs of fi. fa. had been delivered to him & exe- 
cuted, stated, that deft., as such sheriff, under 
colour of the writs, wrongfully & injuriously 
seized goods of pltf., of much greater value than 
.sufficient to pay & satisfy the sum of money, 
intere.st, poundage, etc., indorsed on the writs, 
althougli defts. well knew that the money arising 
from a i^art of the goods so seized would be suffi- 
cient to satisfy the indorsement on the writs, yet 
deft, contriving, etc., afterwards under colour of 
the said wiits, wrongfully, etc., did sell & dispose 
of more goods tlian necessary to satisfy the 
indorsement on the writs ; & deft., further dis- 
regarding his duty, etc., then sold the said goods 
for a much le.ss sum of money than he could, might, 

ought to have sold tlui .same. On motion in 
arrest of judgment : — Held : sufficient. 

(2) A sheriff is only bound under process of exe- 
cution to seize in the first instance, A to sell goods 
which will be reasonably sufficient to pay the 
amount indorsed on the writ, that is, the debt, 
interest upon the debt, poundage & expenses. 

(3) The duty to seize in resptict of a year’s rent 
due to a landlord does not arise in the first instance 
until the landlord has made his claim, A then if 
the same be not paid, there is an obligation on the 
sheriff to levy under the original writ, <to conse- 
(juently to seize to a larger amount. — (Iawleb v. 
(’hapjjn (1818), 2 Exch. 503; 18 L. .1. Ex. 42; 
13 .T. P. 151 ; 151 E. R. 590 ; sid) nom. Gwaller 
V . Chaplin, 11 1^, T. O. S. 08. 

Annotation : — vis to (2) ConSd. Tcbh v. I'owcll (1905), 93 

L. T. 468. 

,] — See Distress, Vol. XVllI., p. 317, Nos. 

810-815. 

987. In respect of what goods- Goods of under- 
tenant.] — A landlord is not entitled to a year’s 
rent out c>f the goods of an \mder-t('nant. — ( v\UTi 


V. OosLiNGTON (1730), 11 Mod. Rep. 414 ; 88 E. 11. 
1122. 

-.] — See Distress, Vol. XVIII., pp. 314, 315, 

340, Nos. 802, 808, 818. _ 

Who may proceed against sheriff.]- — See DisniESS, 
Vol. XVIII., pp. 315, 316, Nos. 807-820. 

968. Notice of iandlord’s claim to sheriff-— 
Necessity for.] — Gawler v . Chaplin, No. 900, 

CiTtii^m n j i o >4 rt 

.] — See Distress, Vol. XVIII., pp. 311, olO, 

347, 318, Nos. 798, 820-833, 851. 

969. Inquiry by sheriff — As to landlord s clalna 
^ — Retention of proceeds — Pending verification oi 
claim.] — Where the sheriff has realised the amount 
of an execution on a fi. fa. he cannot 
retention of the money on the ground that the 
landlord has made a claim to the whole of it for 
rent, which claim he has not yet been enable to 
prove the truth of ; & upon a return to the writ 
sotting forth such facts an attachment will issue. 
IlALj/p. Badden (1803), 7 D. T. 721. 

Duty to inquire.]— Ncc Distress, Vol. 

XVIII., p. 317, Nos. 831-839. 

970. Amount to be levied — Sufficient to cover 
execution & rent.] — Gawler v . Chaplin, No. 900, 

ante. . # 

971. Amount to be paid over — No deduction oi 
poundage.] — On execution the landlord’s rent 
shall be paid without dc'duction of iioundage for 
the sheriff. — Gore r. Gofton (1725), 1 Stra. 043 ; 
93 E. R. 754. 

972. Wrongful removal — Liability of sheriff — 
To pay rent,] — When the landlord gives notice to 
the sheriff in possession under a,fi. fa. that a year’s 
rent is due, & then afterwards removes the goods 
A sells them, he may on a summary application 
to the ct., grounded on an affidavit of the facts, 
be ruled to pay over such rent to the landlord. 
Darling r. IIill (1730), Lee temp. Hard. 255 ; 

95 E. R. 103. . , n 

973 . To action — Form of pleading.] — 

An action lies at the suit of a landlord against the 
sheriff for neglecting to pay liim a year’s I’^nt on 
an execution on tlic goods of his tenant ; the 
declaration in such action need not recite Land- 
lord & Tenant Act, 1 709 (e. 1 1 ), nor the judgment 


yuar’H rent. — N owlin v. t?T. John 
COKPN. (1887), 26 N. B. JL 503.— CAN. 

968 i. Notice of landlord's claim to 
sheriff — Necessity for.] — A shcrid in not 
liable under 8 Aime, c, 14, for the 
removal of goods ofT the promises in 
resptict of which rent is due, unless at 
the time of removal lie either had 
notice or otherwise I’oceived knowledge 
of the rent being due, & afterwards 
removed the goods without paying 
the rent. — Kinoston Cokcn. v. Suaw 
(1860), 6 C. L. J. O. S. 280.— CAN. 

968 ii. — ■ — • ■. ] — Formal notice 

by the landlord that rent is duo Idm 
is not necessary ; hut tlie landlord 
having made an Illogal seizure for rent : 
— Held: notice of such seizure to the 
sherlfl' was suffleient to render the 
shorifT liable. — S ii^vrpk r. Fortune 
(1860), 9 C. P. 523.— CAN. 

968 ill. ]— Where a sheriff, 

having seized & sold the goods of a 
trader under a writ of Ji. fa., in respect 
of a judgment for a sum exceeding 
Ii20, paid one quarter’s i-cnt duo to the 
lamilord of the trader’s promises, in 
obedience t.o a demand made at the 
tbne of sale, & within fourteen days 
from the date of sale reoclved notice 
of the trader’s having been adjudicated 
a bkpt, on foot of the levy : — Held : the 
sheriff was entitled to deduct from the 
produce of the sale the amount of rent 
so paid by him, — Re M’Carthy (1881), 
7 L. H. Ir. 473,— IR. 

a. Failure to seize — LidbiUiy of 

s/icrijQf'.j— Where at the time of placing 


I « 5 xecutiou against goods in the j 
oriff’s liands there is a claim for un- 
lid rent, the sheriff cannot delay the 
iznre until the execution creditor 
st pays the rent. He nmst seize, 
it lie need not sell the goods until the 
nt is paid, & if the execution creditor 
ill not pay it he may withdraw from 
issessiou. In this case tlie shenir 
istained from seizing on rccciying 
Rice of the rent being due, of winch 
le execution creditor was aware, ^yh^u^ 

} issued the fi. fa., &, before lie seized, 
srtalu crops were removtul, which 
ould iiavo sufficed to pay pltf. s claim . 
-field: the sheriff was liable.— 

OCKE V. McOonkey (1876), 2b U i. 
J5 C AN^ 

b. Effect of 7 aisfakf,l— A claim 

I rent, stated by mistake to be 
ir “ interest ” under an attornment 
auso in a mtge., allowed prioritj 
vor execution creditor s claim. 
ruROEON V. Henperhon, [19171 a 
/. W. R. 56 ; 37 D. L. R, 54.— CAN. 

972 i. H'rony/ul removal — LiahiHiy of 
icriff — To pay rent] — A sheriff is not 
istifled, having notice that rent is due, 

I paying over the proceeds of a sale 
rider a fi. fa. goods against a tenant- 
Ithout satisfying the l^^dlord s claiin 
ir rent. — G albraitu v Foriune 
L860), 9 C. P. 211.— CAN. 

972 li. Evidence of 

alue of goods seized.]— In 
gainst a sheriff for selling good.s undei 
xecutlou without paying a year s 
L*nt to the judgment debtor s landlord , 


widence that the value of the goods 
leized exceeded t he amount of the rent 
lue is BUfflcleut in the absence of 
evidence l>y deft, of tUe amouiitp wiiicli 
die goods realised on sale. — ■S hirkeff 
L Vye (1885), 24 N. B. R. 572. — CAN. 

973 I — ^ — To action.] — In 

1881 pltf. carried a resolution for a 
imposition with his creditors, it beintr 
required by tbe resolution that pltf. s 
.'State & effects should vest in the 
official assigmais &one H., as a Bounty 
for the creditors, upon trust, in default 
In payment of the composition, to apply 
to realise the estate. Afterwards, & 
before the composition had boon 
carried out, or pltf. had obtained any 
certificate, pltf., by lease dated Apr. 13, 
1883, demised certain premises to T. 
Goods of T. in those premises were 
seized under a fi. fa., & a quarter’s rent 
then due under the lease was clawed 
from the sheriff by pltf., & by the official 
assignees & H. The sheriff paid the 
official assignees & H. & sold the 
In an action by pltf. against the sheriff 
for allowing the goods to bo removed 
ivithout satisfying pltf., the above facts 
being stated in the pleadings j—i/cW ; 
on demurrer, pltf. was entitled to 
maintain the action.— Dora n v. Moore 
(1885), 16 L. R. Ir- 181. — IR. 

0 . Notice of landlord's claim to judg- 
ment creditor — lAahility of sheriff .]r~ 
There is no legal obligation on a sheriff 
to give an execut ion creditor notice of 
a landlord’s claim for rent.— Davidsi^ 
c, Allen (1886), 20 L. R. Ir. IG. IR» 
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Execution. 


Sect. 1. — Writ of fieri facias : Sub-sect, b, A. & B. ; 
sub-sect. 6.] 

on which tho execution was founded. — P ain v. 
WomaNsell (1738), 7 Mod. Rep. 267 ; 87 E. R. 
1226. 

974. .] — In an action 

against the sheriff for taking goods without leaving 
a year’s rent, the declaration need not state all the 
particulars of the demise, but if it does, & they 
are not proved as stated, there shall be a nonsuit. — 
Bristow v. Wright (1781), 2 Doug. K. B. 666; 
99 E. R. 421. 

Annotations : — ^Reld. Gwlnnot r. Phillips (1790), 3 Term Rep. 
643; Peppin v. Solomons (1794), 5 Term Rep. 496 ; 
Williamson v. Allison (1802), 2 East, 446 ; Miles v. 
Sheward (1806), 8 East, 7 ; Cossey v. Dlggons (1819), 2 
B, & Aid. 546 ; Draper v. Garratt (1823), 3 Dow. & Ry. 
K. B. 226 ; Bromfleld v. Jones (1825), 3 L. J. O. S. K. B. 
232 ; Haroourt r. Wyman (1849), 3 Exoh. 817. Mentd. 
King V. Plppett (1786), 1 Term Rep. 235 ; Drewry v. 
Twiss (1792), 4 Term Rep. 558 ; Parish®. Burwood (1803), 

5 Esp. 33 ; Hoar v. MUl (1816), 4 M. & S. 470 ; Mullett v. 
Himt (1833), 1 Cr. & M. 752 ; Shearm v. Burnard (1839), 2 
Per. & Dav. 565 ; 11. v. Otway (1849), 4 Cox, C. C. 59, 

975. .] — In an action 

under that statute against a sheriff for removing 
goods without paying the year’s rent due to the 
landlord, it is no ground for arresting judgment 
that the declaration does not show whose goods 
the levy was made upon if it appear that they 
were on the demised premises. — Fol^STER v. 
OooKSON (1841), 1 Q. B. 419 ; 1 Gal. & Dav. 58 ; 
10 L. J. Q. B. 167 ; .5 Jur. 1083 ; 113 E. R. 
1193. 

Annotations : — ^Refd. Anon. (1853), 20 L. T. O. S. 238 ; 
White V. Binstead (1853), 13 C. B. 304 ; Foulger v. Taylor 
(1860), 5 H. & N. 202. 

976 . Proof of authority of party 

seizing — -Necessity for production of warrant.] — 

Case against a sheriff. The first count was framed 
upon Landlord & Tenant Act, 1709 (c. 18), s. 1, for 
seizing the goods of a tenant in execution, without 
leaving enough to pay the landlord rent then due, 
& of which arreai' deft, had notice, & stated that 
deft, took the goods of T., the tenant of pltf., 
under a fi. fa. issued against T. at the suit of B. 
This was not traversed by the pleas, & no other 
execution appeared : — Held : the connection of 
the party, who was shown to have seized the goods, 
with deft. , sufficiently appeared without producing 
any warrant from deft, to that party. — Reed v. 
Thoyts (1840), 6 M. & W. 410 ; 9 L. J. Ex. 310 ; 
151 E. R. 472. 

.] — Sec Distress, Vol. XVIII., pp. 
344, 346, Nos. 790, 797, 821-825. 

977. What amounts to — Execution of bill 

of sale.] — A bill of sale held to be a removal of 
goods taken by a fi. fa. & a year’s rent ordered to 
be paid the landlord out of the money levied by 
the Sheriff's of Ijondon. — W est v. Hedges (1751), 
Barnes, 211 ; 94 E. R. 881. 

Annotaiions : — Expld. Smallman v. Pollard (1844), 1 Dow. 

6 L. 901. Consd. Wharton v. Naylor (1848), 6 Dow. & L. 
136. Reid. Cocker v. Mus^ovo (1846), 15 L. J. Q. B. 365. 

.] — Sec Distress, Vol. XVIII., p. 348, 
Nos. 852-855. 

Withdrawal by sheriff.] — Distress, Vol. 
XVIII., p. 348, Nos. 856-859. 

Landlord’s right to distrain after.] — See 

Distiiess, Vol. XVIII., p. 349, Nos. 860-870. 


Return of nulla bona — Where rent not provided 
for.] — See Nos. 1080-1085, post 

Execution followed by bankruptcy.] — See 
Bankruptcy, Vol. V., pp. 820, 829, 861, Nos. 
6966-6968, 7041, 7875, 7876. 

Execution in county courts.] — See County 
Courts, Vol. III., pp. 515, 617, Nos. 647, 666. 

B. Rates and Taxes. 

See Taxes Management Act, 1880 (c. 19). 

978. Seizure of goods of ratepayer — Duty of 
sheriff to pay rates^ — Local Act.] — By a local Act, 
where in a certain metropolitan parish the goods 
of any person liable to pay a rate by virtue of the 
Act shall have been “ taken in execution ” by a 
sheriff before the rate shall have been paid, the 
sheriff upon demand by the rate-collector is 
“ directed required in the first place ” to pay 
the rate to the collector ; & by the Metropolis 
Management Act, 1855 (c. 120), the vestry of the 
parish are to have, for the purpose of levying the 
rates therein mentioned, the same powers, remedies 
& privileges as for levying money for the relief of 
the poor. 

A sheriff seized under a fi. fa. the goods of a 
judgment debtor who was at tho time liable to 
pay to the vestry as the rating authority of the 
parish a certain rate made up of a poor rate by 
virtue of the local Act & a general rate under tho 
Metropolis Management Act, 1856 (c. 120). A 
demand was made on tho sheriff by the rate- 
collector, for the amount of the rate, but the 
sheriff, having subsequently received from the 
debtor the amount of the judgment debt, withdrew 
from possession without having paid the rate ; — 
Held : the goods had been taken in execution 
within tlie local Act, & the sheriff was liable to the 
vestry for the amount of rate. — Mahylebone 
Vestry v. London, Sheriff, [1900] 2 Q. B. 591 ; 
sub nom. St. Marylebonk Vestry v. London 
County, Sheriff, 69 L. J. Q. B. 848 ; 83 L. T. 
355; 64 J. B. 628 ; 49 W. R. 36 ; 10 T. L. R. 512, 
C. A. 

Return of nulla bona — Validity of.] — Sec No. 

1086, post. 


Sub-sect. 0. — From When Debtor’s Puobeuty 

Bound. 

See Stat. Frauds, s. 15 ; Sale of Goods Act, 
1893 (c. 71), s. 20 (1) ; Mercantile Law Amend- 
ment Act, 1856 (c. 97), s. 1. 

979. From date & teste of the writ — As against 
purchaser — Former law.] — Pltf. recovered against 
deft. & had execution. Deft., after the day of 
the teste of the fi. fa. &. before the sheriff had 
meddled with the execution of the writ bond 
fide for money sold certain goods & chattels & 
delivered them to tho buyers ; — Held : notwith- 
standing the sale the sheriff might do execution 
of those goods in the hands of the buyers, for they 
were liable to execution, & execution once granted 
or made shall have relation to tho teste of the writ. 

-Wangford & Sextons Case (1580), 1 Leon. 304 ; 
74 E. R. 277. 


PART HI. SECT. 1, SUB-SECT. 5.— B. 

d. Seizure of goods of ratepayer — - 
yuty of sheriff to pay rales — Necessity 
for 2 Jnor distress by collector.] — A sheriff 
returned to a ven. ex. & fi. fa. residue 
against goods, that he had made $50. 
out of which he had paid a collector 
of '^xcB S48.39 claimeu by the collector 
as taxes due by deft, at the time of the 
seizure under tho writ on land which 


the goods were, & of which the sheriff 
had notice prior to the sale, & that he 
had retained the balance towards his 
fees, etc. No distress liad been made 
by the collector : — Held : the sheriff 
must account to the execution creditor 
for the 150, because a distress by the 
collector la a necessary antecedent to 
obtaining the benefit of tho statute. — 
Adbhkad V. Grant (1867), 4 r. R. 121. 
—CAN. 


PART III. SECT. 1, SUB-SECT. 6. 

«. From delivery of writ to sheriff 
— Must be for execution — Not merely to 
defeat other torif,]— An execution put 
in the sheriff’s hands, with instruct ions 
not to levy on It unless It should 
become necessary to prevent another 
execution from taking precedence, mil 
not bind the goods oi deft., nor defeat 
a purchase of them before a seizure 



Part III. — ^Particular Forms of Execution. 
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9 g 0 . j ^ ^ may be exe- 

cuted on goods bond fide sold after the award of the 
writ.— Anon. (1589), Cro. Eliz. 174 ; 78 E. R. 
431. 

Annotation: — ^Reld. Harwood v. Pliillips (1663), O’Bridg. 

464. 

981. .] — A fi. fa. binds the 

goods of deft, from the date of it, & over-reaches a 
bond fide sale on that day. — Boucher v. Wise- 
man (1595), Cro. Eliz. 440 ; 78 E. R. 080. 
Annotation : — ^Refd. Bally v. Bunnlng (1666), 2 Keb. 32. 

982. .] — Goods are liable to execution 

from the date of the teste of the fi. fa. ^ not from 
the time wlien the fi. fa. was actually sued out. — 
Baily V. Bunnino (1006), 1 Sid. 271 ; 2 Keb. 
32 ; 82 E. R. 1100 ; sub nom. Bayi.y v. Running, 
1 Lev. 173. 

Anjudations : — ^Refd. Pliilips v. Thompson (1684), 3 Lev. 

191 ; Letchrnere v. Thorowgood (1688), 1 SIioav. 12 ; 

Refd. Cooper v. Chitty (1736), 1 Burr. 20 ; Smith v. Mlllea 

(1786), 1 Term Rep. 475 ; Balme v. Hutton (1833), 9 

Bing. 471 ; Garland v. Carlisle (1837), 11 Bli. N. S. 421. 

Mentd. Anon. (1704), 2 Salk. 635 ; Bloxham v. Oldham 

(1750), 1 Burr. 26, n. ; Magrath v. Hardy (1838), 4 Bing. 

N. C. 782. 

983. As against debtor,] — Execution may 

be levied after the death of the party, for the 
ex or. being privy is bound as well as testator. 
Stat. Frauds intended to remedy the inconvenience 
of selling goods after the teste of the writ so that 
now the writ binds only from the delivery quoad 
a purchaser, but quoad the party or his exors. it 
binds from the teste. — Horton v. Ruesby (1080), 
(/omb. 33 ; 90 E. R. 320 ; sub nom. Houghton 
V. Rushby, Skin. 257. 

As against assignees of debtor.] 
Trespass will not lie, by assignees of bkpts., 
against an officer for executing a fi. fa. tested 
before, though not executed till after, the act of 
bkpey. ; nor are the goods levied liable to an 
extent sued out after the seizure & before any 
venditioni exponas. — Letchmeue v. Thorowgood 
(1088), 3 Mod. Rep. 236 ; 1 Show. 12 ; 87 E. R. 
153 ; .sub nom. Lechmere v. Thorowgood, 
Comb. 123 ; sub.sequent proceedings, .sub nom. 
Lechmore V. Toplady (1090), 1 Show. 140. 

Annoiaiixym : — Consd. Giles Grover (1832), 9 Bing. 128. 

Refd. Cooper v. Chitty (1756), 1 Burr. 20 ; Hltchin v. 

Campbell (1772), 2 Wm. Bl. 827 ; Uiipom v. Sumner 

(1779), 2 Wm, Bl. 1294 ; Smith v, MIIIob (1786), 1 Term 

Rep. 475 ; Rorke v. Dayrell (1791), 4 Term Rep. 402; 

Payne v. Drewo (1804), 4 East, 523 ; R. v. Giles (1820), 

8 Price, 293; Bahne v. Hutton (1833), 9 Bing. 471; 

Garland v. Carlisle (1837), 11 Bli. N. S. 421. Mentd. 

Belflhaw BuBh (1851), 11 C. B. 191. 

985. .] — Farreh V. Brooks, No. 74, ante. 

986. Against executor of debtor.]— 

Horton v. Ruesby, No. 72, ante. 

987. .] — The Statute of Frauds & 

Perjuries which says that the property of the goods 
taken in execution shall be bound only from the 
delivery of the writ to the sheriff & not from the 
tests thereof is to be understood only in respect 
of purchasers of them, but in respect of exors. 
where the party dies after the teste & before 
execution the property shall be bound from the 
teste {per Cur.). — Rawlinson v. Oriel (1688), as 
reported in Comb. 144 ; 90 E. R. 394. 

Aviations : — Mentd. Wade v. Stiff (1827), 1 Moo. & P. 26 ; 

Henry v. Goldney (1846), 15 M. & W. 494. 

988. ,] — A creditor recovered judg- 

ment, & sued out a writ fi. fa. thereupon, in the 
lifetime of his debtor, & placed the writ in the 


hands of the sheriff on the day after the debtor 
died. A decree was afterwards made in the suit 
of an equitable mtgee. of certain parts of the real 
& personal estate of the debtor against his devisee 
& exor., for the sale of the mortgaged property, & 
if the proceeds of such sale should be insufficient 
to satisfy pltf.’s debt, then for an account & 
application of the general personal & real estate 
of testator, in a due course of administration. 
After this decree the judgment creditor levied, 
under the fi. fa., on goods left by the debtor. 
The exor. thereupon moved for an injunction to 
restrain execution, which the ct. refused on two 
grounds, first, because the decree for an account 

6 administration of the general estate was not 

absolute, but was (soriditional on the mortgaged 
property proving insufficient to satisfy pltf.’s 
demand ; & secondly, because the judgment 

creditor acquired a right to the goods of the debtor, 
by virtue of the writ of fi. fa., from the teste of 
the writ, <fe therefore paramount to the right of 
the exor. — Ranken v. Harwood, Ranken v. 
Boulton (1840), 5 Hare, 215 ; 15 Ti. J. Oh. 440 ; 

7 L. T. O. S. 407 ; 10 Jur. 794 ; 07 E. R. 892 ; 

appeal, 2 Pli. 22, L. 0. 

Annotation: — Refd. Marriage v. Skiggs, Re Sklggs (1859), 4 

Do G. & J. 4. 

989. From delivery of writ to sheriff — In favour 
of purchasers.] — Farrer v. Brooks, No. 74, ante. 

990. .] — Finch v. Winchelsea 

(Earl) (1719), 3 I>. Wms. 399, n. ; 24 E. R. 1119, 

L. (). 

Annotation: — Refd. Waghorno v. Langmcad (1796), 1 Bos. 

& P. 571. 

991. Stat. Frauds.] — A bkpt.’s goods are 

not bound by the delivery of the writ to the sheriff 
on the new statute till the writ is actually executed 
as to the comrs. ; aliter as to bkpr. 

Whereas before that statute [Stat. Frauds] the 
goods were bound to pltf. in the action from the 
teste of the writ, now they are not bound till the 
delivery of the writ to the sheriff {per CuR.). — 
Philips v. Thompson (1684), 3 IjCv. 191 ; 83 E. R. 
045. 

Annotations: — Consd. Giles v. Grover (1832), 9 Bing. 128; 

Garland v. Carlisle (1837), It Bli. N. S. 421. Rotd. New- 

land V. (1706), 1 P, Wms. 92 ; Brossey v. Dawson 

(17.34), 2 Stra. 978 ; Cooper r. Chitty & Blaokiston (1756), 

1 Burr, 20. Mentd. A.-G. v. Allgood (1743), Park. 1 ; 

HltcMn V. Campbell (1772), 2 AVm. Bl. 827 ; Balme v, 

Hutton (1833), 9 Bing. 471. 

992. Only In respect of purchasers.] — 

Rawlinson v. Oriel, No. 987, ante. 

993. .] — Horton v. Ruesby, 

No. 72, ante. 

994. .] — Before Stat. Frauds deft.’s 

goods were bound in his hands from the teste of 
the writ of execution. To avoid this that statute 
was made whereby it is directed that the goods 
shall only be bound from the delivery of the writ 
to the sheriff. But neither before this statute 
nor since is the property of the goods altered, but 
continues in deft, till the writ of execution exe- 
cuted. But then it may be asked, what is the 
meaning of those words of the statute, whereby it 
is said that the goods shall be bound from the 
delivery of the writ to the sheriff ? The meaning 
is that after the writ is so delivered to the sheriff, 
if deft, makes an assignment of his goods unless 
in market overt the sheriff may take them in 
execution (Lord Hardwicke, C.). — Lowthal v. 


^tually m^e under the executlon.- 


, - , . '• ] — A fi, fa. 

placed In the sheriff 'a hands with 
instruotlons not to sell until another 
writ comes In, is not In his hands to 


ho executed, & will not bind the goods, 
either against a subsequent execution 
or a bom fide purchaser for value. — 
Foster v. Smiih (1856), 13 U. C. 11. 
243.— CAN. 

g. — Judgment credi- 

tors having execution in the sheriff’s 


hands under wliich a seliure had been 
made, signed an agreement giving 
deft, an extension of time for payment 
on certain condition therc4u mentioned. 
Upwards of tliirty days afterwards 
deft, assigned under Insolvent Acts, 
the conditions of tiie agreement having 
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Execution. 


Sect. 1. — ]W<7 of fieri facias : Suh-sccis. 0 & 7.] 

Tonkins (1740), Barn. Ch. 39 ; 2 Eq. Cas. Abr. 
380 ; ^7 E. R. 540, L. C. 

An?iotatio7is : — Refd. Waghorno v. Langmead (1796), 1 Bos. 

& P. 571 ; Paine r. Drew (1804), 1 Smith, K. B. 170; 

Giles i\ Grover (1832), 9 Bing. 128. 

995. Application to Crown.] — 

.lEANES V. Wilkins, No. 928, ante. 

996. .] — Giij^s V . Ghover., No. 821, 

ante. 

997. .]— (1) A virtute cujua is travers- 

able, if it involve matter of fact. Therefore, where 
(lefts, justified an entry into pltf.’s .ship, a seizure 
of goods there, & sale of them, by virtue of a fi. fa.y 
against the goods of A. ; pltf., admitting the 
fi. fa.y replied, de injuria absque, residua causce : — 
Held : under this issue he might show that defts., 
although in possession of a, fi. fa.y did not seize in 
order to levy, & did not levy money by sale under 
the writ ; but, being consignees of the goods, 
merely exhibited the writ, in order to defeat a 
claim of pltf. for freight, & then sold the goods in 
the character of importers. 

(2) At common law the fi. fa. had relation to 
the teste &. bound deft.’s goods from that time, so 
that if deft, had sold the goods they were liable 
to be seized in execution : this was altered by 
8tat. Frauds, which enacU'd that the property 
should be bound from the time of the delivery of 
the writ to the sheriff ; the meaning of that is 
that, after such delivery, if deft, make an assign- 
ment of the goods, the sheriff may take them in 
execution. But neither before nor since is the 
property of the goods alt-ered but continues in 
deft, till execution executed. '^I'he execution is 
not executed tUl actual seizure under the writ 
(LittTxEdale, J.). — Lucas v. Nockelt.s (1833), 


10 Bing. 157 ; 7 Bli. N. S. 1 40 ; 1 01. & Fin. 438 ; 
3 Moo. & 8. 027 ; 131 E. R. 863, H. L. 

Annotations : — As to (4) Consd. Carnaby v. Wolby (1838), 8 
Ad. & El. 872. Reid. Drewo r. Lainsou (1840), 11 Ad. & 
El. 529 ; Howlttv. Maoqulre (1851), 7 Exch. 80. Generally, 
Mentd. Bristol Grdns. v. Wait (1834), 1 Ad. & El. 264 ; 
I^rice V. Pock (1834), 1 Bing. N. 43. 380 ; Ridgway v. 
Hungerford Market Co. (183.5), 4 Nev. & M. K. B. 797 ; 
.Sabourin v. Neale (1836), 2 Har. & W. 103 ; Oakes r. 
Wood (1837), 2 M. & W. 791 ; Ransford r. Copeland 
(1837), 6 Ad. & El. 482 ; Nockells v. Jdngham (1838), 2 
Jur. 438 ; R. v. Thomas (1838), 8 Ad. & El, 183 ; Woods 
V. Durrant (1846), 16 M. & W. 149 ; Cobbott v. Hudson 
(1849), 13 (i. B. 497 ; Spotswoodo v. Barrow (1850), 19 
L. J. Ex. 220 ; The Alan Ker, How v. Kirohner (1857), 
30 L. T. O. S. 296 ; Morant v. Chamberlain (1861), 30 
L. J. Ex. 299 ; Sinclair r. Broughton & Government of 
India (1882), 47 L. T. 170 ; Allen r. Flood, [1898] A. C. 1 ; 
Assets Development Co. v. Close (No. 2) (1901), 40 .Sol. 
Jo. 12. 

998. .] — (1) Altiunigh the goods of a 

debtor are bound from the delivery of a writ of 
execution to tlie sheriff, yet the property in them 
is not changed by it, & is still in the debtor, & he 
may sell tliem, subject to the rights of the execution 
creditor, to which they will be liable in the hands 
of a purchaser, unless the sale took place in market 
overt. 

(2) In trover again.st the sheriff & tlu; execution 
creditor for taking goods under an execution, it is 
not competent for the sheriff, upon the plea of not 
possessed, to give in evidence certain facts justify- 
ing the seizure, distingin.shing liis case from that 
of the other defts. ; but such a defence should be 
specially idead(‘d.^ — Samuel v. Duke (1S38), 3 
M. ik W. 622 ; 6 Dowl. 537 ; I Horn, & 41. 127 ; 
7 L. .T. Ex. 177 ; 150 E. H. 1294. 

Annotations : — As to (1) Consd. McPlunrson r. Tcmlskaming 
Lumber (’o., [19131 A. 145. Generally, Mentd. \\5d)b 
u. Tripp (1842), 11 L. J. l^, B. 154 : Holmes v, Tntlon 
(1855), 5 K. & B. 65. 

999. .] — A transfer by a judgment debitor 

of the stock, etc., on his faim, the price being 


been so far performed : — Held : the 
writs were not in tlie sheriff’s hands lor 
execution, & the assignment made 
more than thirty days after their 
deliverv to the sheriff took priority. — 
Re Ross (1866), 3 P. R. 394.— CAN. 

998 i. .] — Where a debtor as- 

signed to a creditor property, which 
was seized by the sheriff on several 
executions received on the same day, 
&. tlieso writs were subsequently 
satisfied, but before they were satisfied, 
& a fortnight after the assignment, an 
attachment against the debtor’s pro- 
jierty came also into the hands of the 
sheriff : — Held : tlie property assigned 
was secured to the assignee against 
the attachment, although it had been 
liable to the preceding executions. — 
Hooker V. Jarvis (1843), 6 O. S. 439. — 
CAN. 

998 ii. .] — Executions from a 

division ct. do not bind the property 
before they arc; placed in the bailiff’s 
hands. — (Jullodex v. McDowell 
(1859), 17 U. C. R. 359.— CAN. 

998 iii. — — ,] — On an interpleader 
to try the title to two locomotives, it 
appeared that in Sept. 1858, pltfs. 
orally agreed with G., to buy them for 
$16,000, & on Jan. 3, 1850, by deed 
reciting this arrangement, G. conveyed 
them to pltfs. Defts. claimed under 
an execution issued after the agree- 
ment, & when that was made there was 
an execution in the sheriff’s hands, at 
tlie suit of a third party, which was 
subsequently paid '.—Held : the execu- 
tion in the sheriff’s liands clearly could 
not affect pltfs.’ claim as against 
defts.— Burton v. Bkluioubr (1860). 
20 U. C. R. 60.— CAN. 

^9®® jv. — — ^.1 — The registration of a 
chattel intge. does not cause it to relate 
back to its date, & therefore a writ 
plated in the sheriff’s hands between 
its date & registry takes pi*eoedence of 
it. — H aioht V. MedNNis (1862), 11 


Rennie r. Quubkc Bank (1902), 22 
C. L. T. Occ. N. 171 ; 3 U. L. R. 541 ; 
1 (). W. R. 286.— CAN. 

998 X. .]— Delivery of a writ of 

execution to the slieriff for execution 
creates a lien or “ charge ” on the 
property of the execution debtor in 
favour f>f the execution creditor.- - 
DnEKiNii V. Gibbon (1907), 1 Alta. 
L. R. 7 ; 7 W. L. R. 178.— CAN. 

998 xi. .] Trust & Loan Co. v. 

Cook (1910), 15 W. L. R. 727.— CAN. 

998 xii. .] — ^ Roberts v. Quay 

(1911), 17 W. L. R. 277.— CAN. 

998xiii. . ] — Under Rule 478, the 

writs of fi. fa. boimd all tlie goods & 
chattels of deft, from tlio day when 
they wore placed in tlio sheriff’s hands, 
6l the crops grown on the land subse- 
quent thereto, being tlie property of 
deft, were bound by the execution as 
they camo into existence. — Kidd & 
Clkmknth V. Docherty (1914), 27 
W. L. R. 636 ; 16 D. L. R. 525 ; 7 
Hask. L. R. 137. — CAN. 

998 xiv. — — .] — -Under 11 & 12 Viet., 
c. 21 (India), the more delivery of the 
writ of fi. fa. to the sheriff or his deputy 
for execution bound the goods as against 
the assignees in insolvency, subject to 
the right of the execution -creditor to 
liave satisfaction of his debt by sale. — 
Financial Assocn. of India & China, 
Ltd. V. PrAnjivandAs HabjivandAb 
& BhagvandAh PurshotamdAh (1865), 
3 Bom. O. C. 25.— IND. 

h. Must be levied on.)— The 

placing of a writ of attachment in the 
slierlfl’s hands does not of Itself bind 
the goods : the writ must be levied on. 
— ^PoTTKH V. Carroll (1860), 9 C. P. 
442.— CAN. 

k. .] — Pltf. claimed a 

horse under bill of sale from L., which 
was taken by the sheriff under execu- 
tion. At the time the bill of sale was 
made ife filed, the sheriff had the writ 


C. P. 518.— CAN. 

998 V. • — ' — •.] — -Whore a writ of fi. fa. 
or sequestration is placoil in the sheriff’s 
hands, it forms a Hen on deft.’s equit- 
able estate from the date of such 
delivery, & not merely from the date 
of pltf.’s filing a bill to enforce tlie same. 
— Moore v. Clark (1865), 11 Gr. 
497.— CAN. 

998 vi. — - — .] — A .sheriff received two 
executions against goods, on Jan. 18 
& Feb. 15, respectively. He made a 
formal seizure on the delivery of the 
first writ, but left no one in possession, 
& the execution debter remained In 
possession, & carried on his business 
as before the seizure. There had been 
a stay on this writ by the solr. for the 
execution creditor, but on tlie delivery 
of the second >\Tlt the sheriff was 
directed to proceed on both. On 
Mar. 6, the goods, consisting of the 
whole of the execution debtor’s stock- 
in-trade, were sold by the execution 
debtor to pltfs., who removed them to 
their own place of business. On 
Mar. 22, the sheriff seized all tiio goods 
then in pltf.’s possession, which they 
had received from the execution debtor. 
The sale to pltfs. was found to be bond 
fide, 8c for value, 8c without notice of 
the executions : — Held: the sheriff was 
entitled to the goods of the execution 
debtor then in pltfs,’ possession. — 
I’ATTEKBON V. McKELLAK (SHERIFF) 
(1884), 4 O. R. 407.— CAN. 

998 vii. .] — Cameron r. Perkin 

(1887), 14 A. R. 565. — CAN. 

998 viii. — — — A bill of sale taken 
to secure a debt duo nltf. after notice 
of execution in the snerifl’s hands: — 
Held : void. — Blakik v. McLennan 
(1901), 33 N. S. R. 558.-~CAN. 

998 ix. .} — The effect of placing 

the execution in the sheriff's hands is 
to bind the goods of the partnership, 
so that they are Halde to be seized. — • 
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paid to third parties, for rent, etc. : — Held : valid. 
Up to the day of the delivery of the writ to the 
sheriff, the judgment debtor may sell his goods 
provided it is not a mere trick to evade the 
execution. The question is whether it is a real 
transaction. Here money not only passes, but is 
paid to third liarties for rent, etc., so that clearly 
the payment was not colourable, Sc the price was 
really paid (Wili.es, J.). — Bun yard v. Heabrook 
(1858), 1 F. Sc F. 321, N. P. 

1000. Knowledge of delivery — Mercantile 

Law Amendment Act, 1856 (c. 97), s. 1.] — Hobson 
V. Tiielluson, No. 1171, 'post. 

1001. .] — Gladstone v. Pad- 

wioK, No. 564, ante. 

1002. Sale of Goods Act, 1893 (c. 71), 

s. 26.] — .Johnson v. PicKEUiN(i, No. 565, ante. 

Execution in county courts.] — See County 
(UnmTs, Vol. XilL, p. 515, Nos. 612, 613. 


Sub-sect. 7. — Against Whom Property 

Bound. 

1003. General rule.]— Payne v. Hrewe, No. 
648, ante. 

Priority of extent by Crown.] See Crown Prac - 
tice, Vol. XVI., p. 225. 


1004. Purchase in market overt.]— L owthal r. 
Tonkins, No. 994, ante. 

1005. Whether extent by Crown overrides 

title.] — Giles v. Grover, No. 821, ante. 

1006. .] — Samuel v. Duke, No. 998, ante. 

1007. .] — Where execution is levied upon 

timber cut by an assignee of the licence under an 
assignment made subsequently to the issue of the 
writ, the levy is valid, unless it is shown that the 
assignee acquired his title in good faith Sc for 
valuable consideration without notice of the 
execution & has paid his purchase-money. — 
McPherson v. Temiskaming Lumber Co., J^td., 
119131 A. C. 145 ; 82 L. J. P. C. 113 ; 107 L. T. 
664 ; 29 T. L. K. 80, P. C. 

Anrudaiion -Mentd. Clarkson A’ Forgio v. Wishari & IVIjmts, 

[1913J A. C. 828, 

1008. Trustee in bankruptcy.] — A judgment 
creditor, having issued a writ of ji. fa., obtained an 
order appointing a receiver of debtor’s goods. 
While the goods were unsold the debtor Jiled his 
own petition, Sc was adjudged bkpt. : — Held : (1) 
the order appointing a receiver of the debtor’s 
goods did not constitute the execution creditor a 
secured creditor ; (2) the order did not amount 
to equitable execution ; (3) if it did, Bkpey. Act, 
1883 (c. 52), s. 45, applied, Sc, the execution not 
having been completed by sale at the time of the 


nf execution (jutwtunding in liis hands 
jiguinst L., of which tlu; latter had 
notice, but no levy had boon niad(i, 
8c it was clear t hat the bill of sale was 
received by pltf. bond fid<‘ for valuable 
consideration 8c without notice : — 
Jlcld : the title of pltf. was not artected 
by the notice to L. — Citnnin(jham r. 
Morss (1887), 20 N. H. K, (8 Jt. 8c O.) 
no.™ CAN. 

l. From date of service of copy 
vrit,] — Under Transfer of Land Act, 
1890, 8, 139 tlie service of a copy writ 
of fi. fa. blndH the land spticifled in 
such writ for three months from tlie 
date of such service, unless in the 
meantime the property specified is sold 
under the writ. — Re Hukars 8c Aldek 
(1891), 17 V. L. 11. 316.— AUS. 

m. atork of incorporated company 
--From time when mdice of writ yiven 
by sheriff to compatiy.] — The stock of 
an incorporated co. is only hound from 
the time when the notice of the writ 
is given to the co. by tlie sheriff, rmder 
U. S. C., c. 70, 88. 3, 4, 8c not from the 
time of the delivery of the writ to the 
sheriff. — Hatch v. Howi.anu (1870), 
6 F. II. 223.— CAN. 

n. From time of seizure — ■ Goods 
.subject to overdue chattel mortyayc .] — A 
fi. fa. goods does not bind goods of 
the execution debtor, which at the time 
of the delivery of the writ to the sheriff 
are subject t.o an overdue chattel mtge., 
until actual seizure under the writ, — 
Allan v. 1*la(’E (1908), 15 O. L. R. 
4 70 ; 11 O. W. 11. 238.— CAN. 

o. — — 8/iares. 1— Shares being by 
the statute made exigible, the writ 
hinds them only from the time of actual 
8c constructive seizure. — Re Mont- 
aoMKBY & Wrights, Ltd. (1917), 38 
O. L. R. 335.— CAN. 
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p. Purchaser before execution filed.] 
— An execution filed against land after 
It had ceased to he the property of the 
execution debtor does not attach any 
interest in the land 8c, although it is 
in the sheriff’s hands at the time he 
realises the amount of an execution 
filed when the land was the property 
of the debtor, it is not entitled to share 
under Creditor’s Relief Act, R. S. C., 
c. 63, in such amount. — Rogers 
Lumber Yards, Ltd. v. Stuart, 
11917] 3 W. W. R. 1000 ; 10 Sask. 
L. R. 403 ; 39 D. L. R. 771.— CAN. 


q. Pnrchu.ser — lyithout mdicc of 
execution,] — Held: purchaser of goods 
was held not entitled thereto as 
against an execution creditor of the 
vendor, t ht? trial judge finding on the 
evidence. 8c the Ct. of Appeal refusing 
to disturb such finding, that he had not 
uciiuired the goods bond fide without 
notice of the existence of the execution. 
— Island Amusement Co. v. Quag- 
J.ion'l, 11920) 1 W. W. R. 101.5.— CAN. 

r. Aecesnity for notice, of 

writ — Onus of jiroof.] — Two executions 
were lodged with the sheriff against 
deft.’s goods. The sheriff seized a 
quantity of grain which however was 
claimed oy \V'. On an interpleader 
Issue '.—Held : there liad been a 
delivery to 8c acceptance by W. of the 
grain ; the onus of proving want of 
notice is on the person purchasing from 
the execution debtor 8c there was 
nothing in the evidence to show when 
the sheriff notified W. about the 
executions ; on tho facts, however, the 
conclusion seemed to ho inevitable that 
the claimants had no notice of the 
executions at tho time they took 
possession of the grain ; deft, remained 
upon the premises imtil the time of 
seizure 8c there was no change of 
possession as would be apparent to the 
public ; merely to hoard up 8c lock the 
granary was no iu)tice to tho public ; 
there must he judgment that the pro- 
perty was that of the execution crwiltors 
unuer the seizm'e ; that the claimants 
he barred ; that no action he brought 
against the sheriff who should he paid 
his costs by the execution creditors ; 
claimants to pay their costs t.o the 
execution creditors. — M cUghmick v. 
Anderson (1996), 5 W. L. R. 76. — 
CAN. 

8 . .] — A writ of 

execution shall not take priority to 
a bond fiae sale by the judgment debtor, 
followed by an actual 8c continued 
change of possession, without actual 
notice to tho purchaser that such writ 
is in tho hands of the sheriff. The 
onus of pr(»of is upon the person up- 
holding the sale to show that those 
requirements to make it valid as against 
a writ of execution are satisfied. — 
Bklair V . Banque d’Hochelaga, 
11923] 2 W. W. R. 771.— CAN. 

t. Transfer unregistt'red.] — 

Deft, bought at a sheriff's sale the estate 
8c interest of W., regi.stored proprietor of 
land under the “ Transfer of Land 


Statute,” i’art of this land had been 
previously sold ny W. to pltf., who 
was in possession, 8c before 8c at the 
sale gave deft, express notice of his 
irtterest. Deft, became registertjd pro- 
prietor of the allotment under a transfer 
hy the sheriff, 8c brought an acjtion of 
ejectment against pltf. On hill to 
restrain procseedings in ejectment, 8f 
to constitute pltf. registered proprlet(»r 
of the land in his possession : — Held : 
his interest was that of a tenant within 
the meaning of sect. 49 of the Statute, 
8: decree made as prayed. — 1{orehtkon 
V. Keith (1870), 1 V. 11 . 11.- AUS. 


a .]— On .Ian. 10, 1883, 

L. executed a transfer of land under 
Real Property Act, 1861, to B., but 
the same was not registered. On 
Feb. 16, 1883, a writ of fi. fa., issued on 
a judgment against L., was lodged with 
the Itegistrar-General 8c registered. 
The sheriff afterwards sold to B. T. 8: 
executed a transfer to him : — Held : 
B.’s unregistered transfer took pre- 
cedence of the unregistered transfer 
by the sheriff & B, was entitled to have 
his transfer registered. — Re Bosquet 
(1883), 17 S. A. L. n. 173.— AUS. 


b. j „ Long before the 

recording in the Land Titles office 
against certain land of defts.’ execution, 
the execution debtor had hound him- 
self by agreement in writing to transfer 
the land to S., 8c this agreement was 
in full force 8c effect wlien tlie execution 
was recorded. A transfer of tho land 


ment, in favour of pltf. hank, as the 
nominee of H., contemporaneously 
with tho making of the agreement, 
which was soon aft-erwards left at the 
Land Titles oflaoe ; hut, for some 
unexplained reason, it was not actually 
recorded mitU about eight months 
thereafter : 8c in the meantime defts.’ 
execution had come in 8c been recorded 
against the land ; — Held : pltf. bank 
was entitled to have defts.’ execution 
removed from its certificate of title 
& to hold the land freed therefrom. 
The mere fact that, when the execution 
was recorded, the bank’s interest In the 
land, under the OOTeemont 8c transfer, 
had not ripened Into a registered or 
registrable interest, could not avail 
to deprive the bank of its rights. — 
Merchants Bank of Canada v. Price 
(1914). 27 W. L. R. 48 ; 16 D. L. R. 
104 ; 7 Alta. L. R. 344.— CAN. 


c. After one decree db before 
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Sect. 1, — Writ of fieri facias: Stib-sects. 7, 8, 9 
10, A. d: B.] 

making of the receiving order in bkpcy., the 
execution creditor was not entitled to retain the 
benefit of it against the trustee. — Re Dickinson, 
Ex p. Charrington & Co. (1888), 22 Q. B. D. 
187 ; 58 L. J. Q. B. 1 ; 60 L. T. 138 ; 37 W. K. 
130 ; 5 T. L. R. 82 ; 6 Morr. 1, C. A, ; affg. S. C. 
sub norn. Re Dickenson, Ex p. Moore, 37 W. R. 96. 

Annotations : — As to (1) Refd. -Rc Hastings, Jffa: p. Brown 
(1892), 61 L. J. Q. B. 654 ; Re Potts, Exp. Taylor, 118931 

1 Q. B. 648 ; Re Anglesey, l>e Galvo v. Gardner, [19U3] 

2 Oh. 727. As to (2) Consd. Re Potts, E'x p. Taylor, 
[1893] 1 Q. B. 648 ; Re Pearce, Ex p. Official Receiver, 
The Trustee, [1919] 1 K. B. 354. Refd. Re Anglesey, De 
Galve V. Gardner, [1903] 2 Oh. 727. As to (3) Reid. Re 
Tillett, Exp. Klngscote (1889), 5 T. L. R. 269 ; Levasseur 
V. Mason & Barry (1890), 63 L. T, 700. Generally, Mentd. 
Re Detmold, Dotmold v. Betmold (1889), 58 L. J. Oh. 
495 : Mason & Barry v. .Soc. Industrielle et Commerclale 
des M6taux (1889), 5 T. L. R. 582. 

.] — SeCf also. Bankruptcy, Vol. V., pp. 

765, 808-835, Nos. 0581, 6902-7067. 


Sub-sect. 8. — Effect of Death of Execution 
Creditor or Debtor. 

See Part II., Sect. 8, sub-sect. 1, C. (a), ante. 


Baker, T. Jo. 97 ; sub nom. Taylor v. Bekon, 
2 Lev, 203. 

Annotations : — As to (2) CoDSd. Slaokford v. Austen (1811), 
14 East, 468. Apia. Orozer v. Pilling (1825), 4 B. & O. 
26. FoUd. Woods V. Flnnis (1852), 7 Exch. 363. Reid. 
Langdon v. Wallis (1698), 1 Lut. 582 ; Oranmer’s Case 
(1702), 2 Salk. '508 ; Morlaud e. Pellatt (1829), 7 L. J. 
O. S. K. B. 64 ; Honiinlng v. Halo (1859), 6 Jur. N. S. 
554 : Mortimore v. Oragg (1878), 3 O. P. D. 216. OcneraXly, 
Mentd. Hackett v. Tilley (1705). 2 Ld. Raym. 1207. 

1011. Tender of debt — Sheriff may not sell.] — 

R. V Bird, No. 584, ante, 

1012. Payment to bailiff’s assistant — Good as 
against sheriff.] — Gregory v. Cotterell, No. 
1210, post. 

1013. Goods of third party seized — Payment by 
him to prevent sale — Right of action for recovery.] 

— ^Applt.’s mill having been, as he alleged, wrong- 
fully attached by reaps., applt. paid under protest 
the sum claimed, & thereafter sued for a return 
of the money so paid :~Held : although the pay- 
ment under protest of the sum demanded by reaps, 
was not the only course open to applt. to rid 
himself of the alleged unlawful interference with 
his property, it was an involunatry payment pro- 
duced by coercion, & applt. was entitled to main- 
tain an action for its recovery. — Kanhaya Lal v. 
National Bank of India (1913), 29 T. L. R. 314, 
P. 0. 


Sub-sect. 9. — Effect of Payment of Debt. 

1009. Payment by sheriff out of own money — 
Whether he can recover.] — Speake v. Richards 
(1617), Hob. 206 ; 2 Show. 281 ; 1 Brownl. 51 ; 
Hut. 11 ; Moore, K. B. 886 ; 80 E. R. 353 ; sub 
nom. Spark v. Richards, Nov. 22. 

Annotations : — Refd. Langdon v. Wallis (1698), 1 Lut. 582 ; 
Morlaud v. Pellatt (1829), 7 L. J. O. S. K. B. 54. Mentd. 
Kempe v. Goodall (1705), 2 Ld. Raym. 1154 ; Magrath 
V. Hardy (1838), 4 Bing. N. O. 782 ; Wiles v. Woodward 
(1850), 20 L, J. Ex. 261 ; R. v. Blakemore (1852h 21 
L. J. M. C. 60 ; Feversham v. Emerson (1855), 11 Exch. 
385. 

1010. Discharge of execution.] — (1) Payment to 
the gaoler by a party in execution under a ca. sa. 
is no discharge. 

(2) Payment to the sheriff upon a.fi.fa. is good ; 
seinble : aliter upon a ca. sa. — Taylor v. Baker 
( 1677), Freem. K. B. 453 ; 3 Keb. 788 ; 2 Mod. 
Rep. 214 ; 89 E. R. 338 ; sub nom. Tailer v. 


Sub-sect. 10. — Return op Writ. 

A. Jn General. 

See, now, R. S. C., Ord. 52, r. 11. 

1014. Compellable.]- (Jlerk v. Withers, No. 

60, ante. 

1015 . Although exposing sheriff to penal- 

ties.] — Wilson v. Aldridge (1724), 8 Mod. Rep. 
315 ; 88 E. R. 225. 

1016. Goods found to belong to 

stranger.]— Wliere goods taken in execution have 
been found, by a jury summoned by the sheriff 
for that purpose, not to belong to deft., the sheriff 
must make his return at his peril. — Anon. (1825), 
3 L. J. O. S. K. B. 174. 

1017. When court will compel — Execution 

under two writs — Indemnification of sheriff.] — 

Where a pltf. withdrew his execution under a 
consent from deft, that there should be a fresh 


another.] — Although, under the pro- 
visions of Act VIII. of 1859, B. 240, a 
private alienation by sale of property 
after att.achment can be Impugned 
by the bolder of the decree in execution 
of which it was attached, if obstructive 
to the execution, yet such alienation 
camiot be impugned by the holder of 
the decree, under those provisions, 
because it obstructs the execution of 
another decree obtained by him 
subsequently to the date of the aliena- 
tion. — Mussumat Mahbuban V. Mus- 
riUMAT Raheemun (1874), 6 N. W. 
217.— IND. 


d. Mortgagee.] — Dhurritm Dass v. 
MusaooRiE Savings Bank (1874), 6 
N, W. 296.— IND. 


e. Donee.] — Certain land was 
attached imdcr a decree & sold. 
Application was thereupon m^e by 
a person, who claimed as donee of the 
land from the jud^ent debtor, to 
have the sale set aside imder Code of 
Civil Procedure, s. 310, A. It was 
alleged that the gift had been made 
prior to the date of the attachment : — 
Held ; the interest of the donee, 
assuming his gift to be valid, could not 
be affected by the subsequent attach- 
ment & sale, &, In consequence he could 
not seek to set the sale aside under sect. 
310. — Erode Manikkoth Kribhnan 
NaIR V . PUTHIEDKTH CHEMBAKKOSERI 


Kribhnan Nair (1902), I. L. R. 26 
Mad. 305.— IND. 
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f. Settlement between jKirties.] — 
Where a Judgment debtor settles the 
amount of the Judgment, being for a 
sum Mdthont costs, in full with the 
creditor personally, & the creditor’s 
solrs., without knowledge of such settle- 
ment, subsequently issue execution 
on behalf of the creditor, the debtor 
is entitled to have such execution set 
aside since the creditor & consequently 
his solrs. bad no right to issue execution 
at that time ; the fact that the solrs. 
are able to establish collusion to deprive 
them of costs is no ground for refusing 
the debtor’s application to set aside 
the Invalid execution. — Bioford v. 
S^yRRELL, [1921] 2 W. W. R. 739.— 


g. Subsequent execution letned — 
Whether money formerlyjMid recoverable . ] 
— N., having obtained a decree In a 
siilt against K., requested him to dis- 
charge certain sums due on outstanding 
bonds which N. had given to third 
parties, promising to credit the sums 
so paid to the amount due under the 
aforesaid decree. K. paid as requested, 
but N. took out oxeoutlon in full of 
the decree ; & the ot, refused to 

recognise the payments made by K. 
out of ct. In a suit by K. for the 


money paid as aforesaid : — Held : the 
payments not having been made 
directly in adjustment of a decree, the 
suit was not barred. — Kunhi Moidin 
Kutti V. Ramkn Unni (1877), I. L. R. 
1 Mad. 203.— IND. 

h. Payment of sum due without 
costs — Subseonient execution for costs. ] — 
An execution having issued against 
pltf. for non-payment of taxes, he paid 
the amount of the tax to the receiver 
under the 24 Viet., o. 29, but refused 
to pay the costs of the execution. A 
second execution was afterwards issued 
for the costs, imder which .pltf. was 
arrested : — Held ; the first execution 
was not satisfied till the costs were paid, 
& the second execution was legal. — 
Alward V. St. John’s Corpn. (1883). 
23 N. B. R. 317.— CAN. 

PART III. SECT. 1, SUB-SECT. 10.— 
A. 


k. Compellable — Whether court will 
compel.] — Pltf.’s attorney had volun- 
tarily undertaken to point out deft.'s 
goods to the sheriff 8c had efiven 
Elm information calculated to mislead : 
— Held ; the ot. would not suhjeot -the 
sheriff to the risk of an action for a 
false return by requiring him to return 
the writ. — Bdaokburne v. Stratton 
(1860), 11 I. O. L. R. App. XII.— IR. 

l. Writ not returned — Original exe- 
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levy if the debt were not paid within a given time ; 
& deft.’s goods having been seized under an execu- 
tion at the suit of another pltf., first pltf. placed 
his warrant in the hands of second pltf.’s officer, 
who, deft, having become a bkpt., left in the 
possession of his assignees all the effects remaining, 
after satisfying second pltf.’s execution, to the 
exclusion of first pltf., the ct., though the effects 
were sufficient to satisfy both executions, would 
not compel the sheriff to return first pltf.’s writ 
till he should have been indemnified, & tlie protho- 
notary should have decided which of the parties 
should indemnify him. — Burr v. Freethy U822), 
1 Bing. 71 ; 7 Moore, C. P. 368 ; 130 E. 11. 30. 

1018. Although sheriff out of office — 

& withdrawn from possession.] — Sheriff under 
special circumstances may be compelled to return 
a writ of fi. fa.^ although he has been three years 
out of office, & has, by leave of the ct., withdrawn 
from possession of the property seized. — Wilton 
V. Chambers (1835), 3 Dowl. 333 ; 1 Har. & W. 
116. 

Annotation : — Betd. Gilberts. Whalley (18S5), 2 Cr. M. & R- 

722. 

1019. Bankruptcy after execution — 

Agreement between assignees & sheriff.] — Gilbert 
V. Whalley, No. 1034, post. 

1020. Return as evidence — Action against 
creditor — For suing out execution maliciously.] — 
Gyfford V. WoouoATE, No. 385, ante. 

1021. Quashing return — Where Improper. 

The ct. will not give sheriff directions how he shall 
dispose of property remaining in liis hands, which 
has been seized in execution towards the payment 
of a fine imposed upon a deft, convicted of a blas- 
phemous libel ; but if the sheriff has made an 
improper return, it may be quaslied. 

They could not give him special directions as to 
what property he should sell &; what he should 
not {per Cur.). — It. v. Carlile (1822), 1 Dow. & 
By. K. B. 474. 

1022. Claim for possession money — More 

than sheriff entitled to.] — Reynolds v. Barford, 
No. 1060, post. 

1023. Execution In a liberty — Chief bailiff to 
make — Execution executed by deputy,] — An in- 
strument in form a sheriff’s warrant to levy 
execution was addressed by the sheriff to S. & Doe. 
S. was deputy bailiff of the liberty of N., & having 
in consultation with the chief bailiff’s agent acted 
on this warrant as if it wei‘e a mandate to the 
bailiff of the liberty : — Held : the chief bailiff was 
bound to make a return. — Platel v. Dowse 
(1838), 4 Bing. N. C. 204 ; 1 Arn. 38 ; 5 Scott, 
549 ; 7 L. J. C. P. 140 ; 2 Jur, 182 ; 132 E. R. 
766. 

Annotation: — Reid. Jackson v. Hill (1839), 3 Jur. 979. 

1024. Who may demand — Party against whom 

execution levied.] — Deft., whose goods have been 
taken under &fi. fa., is entitled to call on the sheriff 
to return the writ, whether the goods have been 
sold to another, or redeemed by himself. — 
Edmunds v. Watson (1816), 7 Taunt. 5 ; 2 

Marsh. 330 ; 129 E. R. 2. 

1025. — — .] — Deft., as well as pltf., may 


rule the sheriff to return the writ. — F rance v, 
Clarkson (1834), 2 Dowl. 532. 

Annotations : — Befd. Daniels v. Gompertz (1842), 3 Q. B. 
322 ; Williams v. Webb (1842), 5 Scott, N. R. 898. 

1026. .] — Where a writ of fi. fa. has 

been executed, it is competent to deft, to call upon 
the sheriff to return it. — R ichardson v. 'Trundle 
( 1860), 8 C. B. N. S. 474 ; 29 L. J. O. P. 310 ; 2 
L. T. 568 ; 7 Jur. N. S. 28 ; 141 E. R. 1250. 

1027. Creditor.] — France v. Clarkson, 

No. 1025, ante. 

B. When Necessary. 

1028. To found proceedings for rescue.] — No 

attachment on affidavit of a rescue without a 
return. — S heather v. Holt (1722), 1 Stra. 531 ; 
93 E. R. 681. 

Anmdaium 'Mentd. Blackwell v. Tatlow (1833), Coop. 
te7np. Brough. 189, 

1029. Party appointing own baJi|liff —Sheriff dis- 
charged.] — Wliere a special bailiff is nominated by 
pltf., or his agent, the sheriff is not bound to 
return the writ. — H amilton v. Dalziel (1774), 2 
Wm. Bl. 952 : 96 E. R. 561. 

Annotations : — ^CoDSd. Harding v. Holden (1841), 2 Man. & 
G. 914. Refd. Taylor v. Richardson (1800), 8 Term Rop. 
.'»05 ; Higgins r. McAdam (1829), 3 Y. & J. 1 ; Angell v. 
Baddeley (1877), 47 ij. J. Q. B. 86. Mentd. Alderson v. 
Davenport (18^). 1 Dow. & L. 960, 

1030. ^ Liability If return is made.] — 

When a party appoints his own bailiff, the sheriff 
cannot be called upon for a return of the writ ; 
but if he does return it, he subjects himself to an 
action if the writ has not been properly executed. — ■ 
Beckford V. Welby (1797), 2 Esp. 591, N. P. 
Annotation : — Refd. Higgins v. McAdam (1829), 3 Y. & J. 1. 

1031. .] — The sheriff is dis- 

charged by pltf.’s appointing a special bailiff & 
agent to manage the sale, though the sheriff 
returned that he had sold, & that ho had paid the 
sum illegally deducted for the auction, etc. — 
Pallister V. Pallister (1810), 1 Chit. 614, n. 

Annotations : — Consd. Higgins v. McAdam (1829), 3 Y. & J. 1. 
Reid. Harding t\ Holden (1841), 2 Man. & G. 914. 

1032. What amounts to appointment — 

Reqnestto sheriff to appoint.] — (1) The mere fact 
of pltf. requesting the sheriff to direct his warrant 
to a particular officer did not constitute the latter 
a special bailiff, so as to render him pltf.’s agent. 

(2) The fact of a compromise between the parties 
or of a claim for rent by the landlord does not 
relieve the sheriff from the necessity of making a 
return to a writ of fi. fa. — Balson v. Meggat 
( 1836), 4 Dowl. 557 ; 1 Har. & W. 659. 

Annotations: — As to (1) Expld. & Distd. Ford v. Leche 
(1837), 6 Ad. & El. 699. Consd. Corbet i\ Brown (1838), 
9 Dowl. 794. Refd. Alderson v. Davenport (1844). 1 
New Proct. Cas. 49. 

1033. Whether return dispensed with — Com- 
promise between parties.] — Balson v. Meggat, 

No. 1032, arUe. 

1034. Bankruptcy of debtor — Arrange- 

ment between assignees & sheriff.] — Where a deft., 
against whom a fi. fa. had issued, became a bkptl 
after the seizure, &; his assignees made an arrange- 
ment with the sheriff as to the disposal of the 
goods : — Held : the sheriff could not be ruled to 


cuiion as evidence of title .] — In making 
title to land under a sheriff’s deed, the 
original execution under which the 
land was sold, when not returned & 
filed in ot., is admissible in evidence. — 
Linton v. Wilson (1841), 1 Kerr, 223. 
—CAN. 

m. Authority after return to receive 
payment .] — The sheriff has no authority 
to receive money in satisfaction of a 
Judgment after he has returned the 
writ. — Devenish v. Johnstone (1847), 
2 M. 82.— S. AF. 

J. — VOL. XXI. 


PART III. SECT. 1, SUB-SECT. 10.— 
B. 

n. Before transcript from divisional 
court to county court .] — 'An execution 
against goods & chattels must first 
issue out of the dlv. ct. in which judg- 
ment was originally recovered, & be 
returned nulla bona, before a transcript 
of the Judgment can be transmitted & 
filed in a county ct. Where, without 
the issue of such execution & Its return 
nulla bona, a transcript was filed In the 
coimty ct., under which pltf.'s lands 


Held : tlie sale was void.-^BTOowqs 
V. Tully (1876), 24 C. P. 549.^S? 

o. Before order for examination 
of judgment debfor. ]— .Application by 
way of chamber summons to examine 
a judgment debtor on a judgment of 
the ct. Objection was taken that 
thero was no material before the ot.. 
that writ of execution must issue & 
return of nulla bona made by the sheriff 
before o^er as asked for could be 
made : — Held : the objection must be 

M M 
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Execution. 


Sect, 1 . — Writ of fieri facias: Siib-sect. 10, B., C., 

1). <£? E. (g).] 

return 4 ,the writ on behalf of bkpt. — Gilbert v. 
Whalley (1836), 2 Cr. M. & R. 722 ; Tyr. & Gr. 
189 ; 6 L. J. Ex. 16 ; 160 E, R. 306. 

1035. Debtor having no goods.] — Pltf. 

sued out a fi. fa, into Bedfordshire, & lodged it in 
the office of the deputy under-sheriiT in London. 
On the receipt of it the under-sheriff wiote to say 
deft, had no effects ; pltf. thereupon immediately 
sued out a ca. ««., & lodged it at the same office. 
Before the return of the fi, fa., finding that deft, 
had effects, pltf.’s attorney wrote to the under- 
sheriff not to execute the ca, sa, : — Held : the 
sheriff was bound to return the fi. fa. ; semhle : 
the issuing of the ca. sa. was not a countermand 
of the fi. fa. — Smith v. Johnson (1835), 2 Cr. 
M. & R. 360 ; 4 Dowl. 208 ; 1 Gale, 267 ; 6 Tyr. 
981 ; 150 E. R, 151. 

Before Issue of successive writs.] — See Part II., 
Sect. 12, sub-sect. 1, ante. 

C. Hotc Obtained. 

See R. S. C., Ord. 52, r. 11. 

1036 Order of court.] — Moreland v. I^igh, 
No. 1174, post. 

1037. .] — A sheriff having neglected to 

make a return to a writ of fi. fa., issued out of 
this ct., directing him to make a levy of a sum of 
money, an order was made by the ct. directing 
him to return the writ forthwith. The sheriff 
being in contempt for not returning tlie writ, the 
ct. ordered that he should within six days after 
notice of the order of the ct., return the writ or 
that he should stand committed to the Queen’s 
Prison & that he should pay the costs of the former 
order & of the present application. — E vans v. 
Davies (1843), 7 Beav. 81 ; cited 12 (’h. D. at 
p. 796 ; 49 E. R. 993 ; sub nom. Evans v. Davies, 
Evans v. Evans, 13 L. ,7. Ch. 11. 

Annotation : — FoUd. lie Holron’s Estate, Hull v. Ley (1879), 

12 Ch. D. 795. 

1038. .] — Where a sheriff had failed to 

make any return to a writ ot fi. fa., notwithstand- 
ing an order of course directing him to make his 
return forthwith, he was, upon an application 
ex parte against him for an order 7iisi, directed, 
upon the authority of Evans v. Davies, No. 1037, 
ante, to pay both the costs of the order nisi of 
the previous order of course. — Re Heiron’s Estate, 
Hall v. Ley (1879), 12 Ch. D. 796 ; sul) ytom. Re 
Hieron’s Estato, Hall v. Ley, 48 L. ,7. Ch. 088 ; 
27 W. R. 760. 

1039. .]■ — If after a reasonable interval the 

sheriff lias failed to make a return to the writ, an 
order may be had requiring such return foi-thwith 
or in default an order for committal may be 
issued against the sheriff. — Owen v. Pritchard 
(1876), 3 Char. Pr. Cas. 367. 

Attachment for non-compliance.] — See Sub- 
sect. 1^, F. (a), post. 


D. Time. for. 

1040. Writ expiring in vacation — Return be- 
ginning of ensuing term.] — Where a writ of fi. fa. 
expires in the vacation, the sheriff need not return 
it till the first day of the ensuing term, &. has the 
whole of that day to file it. — R. v. Berks, Sheriff 
( 1804), 5 East, 386 ; 102 E. R. 1118. 

Annotation : — Consd. K. v. Middlesex, ShorlH (1814), 1 

Marsh. 270. 

1041. Where interpleader applied for — Applica- 
tion refused — Reasonable time thereafter.] — If a 

sheriff applies for relief under the Interpleader 
Act, 1831 (c. 68), &> on hearing the case his i*ule is 
discharged, he has afterwards a reasonable time 
to make his return ; & therefore an attachment 
obtained against him the same day for not making 
a return, is irregular. — R. v. Hertfordshire, 
Sheriff (1830), 6 Dowl. 144 ; 2 liar. & W. 122. 

1042. No immediate return.] — On a levy by 

a sheriff under a writ of fi. fa. three persons claimed 
different portions of the goods. The sheriff inter- 
pleaded, & three separate orders were made 
directing that, on payment of certain distinct 
sums into ct. by the claimants within seven days, 
the sheriff should withdraw & issues should be 
tried ; in default of payment he should sell & pay 
the proceeds into ct. One of the claimants paid 
money into ct., & the interpleader issue in his case 
was set down for trial. The other two abandoned 
their claims, but the sheriff withdrew from pos- 
session : — Held : tlie execution creditor, pending 
an interpleader issue, had no right to the imme- 
diate return of the writ. 

The tme test whether pltf. has an absolute 
right to the side-bar rule [for the immediate return 
to the writ] is this — c-ould an immediate return be 
of any use to tlie person insisting on it (Brett, 

L.J . ). 

The point which weighs with me as to the right 
to a return is that 1 cannot see how pltf. could be 
benefited by it (Cotton, L.J.).- — Angell v. Bad- 
DELEY (1877), 3 Ex. I). 49 ; 47 L. .T. Q. B. 86 ; 37 
L. T. 653 ; 26 W. R. 137, C. A. 

1043. .] — Where goods are taken in 

execution under a judgment, have been claimed 
by a third ]>arty before the sl>eriff has made a 
return, & an interpleader summons has been taken 
out, <fc is pending, the judgment creditor is not in 
a position to issue execution for the amount of 
the judgment debt, <te therefore is not entitled to 
serve a bkpey. notice on the judgment debtor.— 
Re Follows, Ex p. Fot.lowh, [1895] 2 Q. B. 621 ; 
65 L. J. Q. B. 16 ; 73 L. T. 222 ; 39 8ol. Jo. 726 ; 
2 Mans. 496 ; 15 R. 621, D. C. 

1044. Enlargement of time for — Conflicting 
claims — Extent issued.] — The ct., upon the applica- 
tion of the sheriff, enlarged the time for his making 
a return to a writ of fi. fa. upon suggestion of a 
reasonable doubt whether the goods seized under 
the writ, were not covered by an extent afterwards 
issued at the suit of the Crown for malt duties, 
under 28 Geo. 3, c. 37, s. 21, for the purpose of 


sustained ; writ of execution must 
issue & a return of nulla bona made 
before applying for order . — Re Pm;- 
DKNTIAL LIFK IXSURANC'K. Co., [1919] 
3 W. W. 11. 428.— CAN. 

PART III. SECT. 1, SUB-SECT. 10.— 
D. 

p. Erdaryement of time for — Con- 
flicting claims .] — It is not sufficient 
ground tliat there Is a iiuestion pending 
before the ct. respecting the title to 
the goods. The sheriff should apply to 
have the time extended for his return. 

Stull v. McLeod (1843), 1 U. C. H. 
402. — CAN. 

Provided before execution 


runs out .] — A parish ct. comr. has 
power to extend the return of an oxc<!U- 
tlon issued out of this ct., provided ho 
does so before the execution is run out. 
— Levasseub V. Beaulieu (1896), 3.3 
N. B. R. 569.— CAN. 

r. Delay in making return — Lia- 
bility of sheriff — Attachment refused,] 
— Where a sherifl enclosed the return 
to the clerk of the Crown three or 
foiu'days after the rule expired, so that 
it was not found on search, but was 
produced in open ct. by the clerk, tlie 
ct, refused an attachment in order to 
make him pay the costs. — Andre wb 
V. Robertson (1834), 3 O. ». 304. — 
CAN. 


s. — ^ — No rule till after return 
day .] — The sheriff cannot be ruled to 
return a writ until the return day is 
past. — R. V. Jarvis (1840), 3 U. C. K. 
125.— CAN. 

t. May be after several terms.] — 
A fl. fa. goods might be made return- 
able v^th an Interval of several terms. — 
Foster v. Smith (1856), 13 U. €. R. 
243.— CAN. 

a. Not necessarily unthin year of 
judgment,] — Before 20 Viet., c. 57, 8. 10, 
It was sufficient to issue a writ of 
execution wltliin a year from the entry 
of Judgment, 8c it was unnecessary also 
to return & file it within that time.— 
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inducing pltf. to go into the Ct. of Exch. & there 
contest the question of right witli the Crown in a 
more eligible manner than in this ct. — Wells v, 
PiCKMAN (1797), 7 Term Rep. 174 ; 101 E. R. 
917 ; subsequent 'proceedings^ sub nom. R. v. 
PiCKMAN, 3 Anst. 852. 

1045. .]— The ct. allowed flve 

days’ time to the sherift' to make his return to a 
fi. fa. , on a suggestion of a difficulty occasioned by 
a writ of extent having been afterwards issued at 
the suit of the Crown ; but the rule for further 
time was granted on payment of costs.— R. v. 
Devon, Sheriff (1819), 1 Chit. 643 . 

1046. .] — Where a sheriff, having 

taken possession of goods under a fi. /a., w&s 
served with notice by a person claiming under an 
assignment the goods taken, not to levy, & 
threatening an action, & pltf. had refused to in- 
demnify him, he applied to the ct. for time to 
make his return, until the right to the goods should 
be determined between the parties, or an indemnity 
given ; the ct. granted a rule to show cause, but 
they afterwards discharged it, giving the sheriff 
ten days to make liis return. — Etchells v. L.ovAT'r 
(1821), 9 Price, 54 ; 147 E. R. 19. 

1047. Application to court — Duty of sheriff 

to make.] — Barnard v. Leigh, No. 1095, post. 

1048. Time for.] — The ct. will not 

require a sheriff to be as prompt in an application 
for the enlargement of the time for returning a 
fi. fa. on the ground of several claims having been 
made to the goods seized, as it is necessary he 
should be when applying under the Interpleader 
Act, 1831 (c. 58).— Ball v. Ball (1838), 1 Will. 
Wbll. & H. 205. 

1049. Where sheriff neglected duty.] — 

Where the sheriff has neglected his duty, the ct. 
will not enlarge the time to return the writ, al- 
though the judgment creditor the assignees of 
deft, refuse to indemnify. 

In Aug. deft.’s goods were seized by the sheriff 
of Middlesex, under a /a. founded on a judgment 
by confession. On Oct. 28 a commission of bkpey. 
issued against deft. The assignees gave notice of 
the bkpey. to the sheriff, <fc claimed the goods. 
On the other hand, pltfs. had, before the bkpey., 
repeatedly urged the officer to sell. The sheriff 
having been unable to obtain an undertaking 
from either party, obtained a rule to show cause 
why the time for making his return sliould not be 
enlarged : — Held : it was the duty of the sheriff 
to sell, & as he had neglected his duty he was not 
entitled to the assistance of tlie ct. — Colt.ey 
Hardy (1829), 5 Man. & Ry. K. B. 123 ; 8 L. J. 
O. H. K. B. 121. 

1050. Delay In making return — Liability of 
sheriff — Where plaintiff suffered no damage.] — 

R. r. Essex, Sheriff, No, 23, ante. 


1061. .] — On an application to 

set aside an attachment issued against a sheriff 
for not returning a fi. fa. it appeared that the writ 
was issued on July 21 ; the goods were seized on 
July 22 ; the sheriff was ordered on July 24 to 
return the writ ; the goods were claimed on 
July 27 ; the sheriff applied under the Inter- 
pleader Act, 1831 (c. 58), on July 30 ; pltf. attended 
the summons & various adjournments thereof, & 
declined to contest the claim,, which was allowed 
on Aug. 12 ; on Sept. 14 the sheriff returned 7iulla 
bona : — Held : the delay on the part of the sheriff 
having caused no damage to pltf., the attachment 
might be set aside on payment of all costs by the 
sheriff. — R. v. Devon, Sheriff (1847), 17 L. J. 0. P. 
116. 

E. Form and Sufitcieneg of Return. 

(a) In General. 

1052. Seizure made — Sheriff concluded by return 
— Not excused payment.] — After the return of 
a venditioni expo7ias, if the goods remain for default 
of buyers & perish without default of the sheriff, 
the sheriff shall not be chargeable. Where the 
sheriff had an opportunity of selling & refused a 
buyer, although the goods be not of the value, yet 
the sheriff shall be charged. The ct. refused leave 
to amend the return. — Needham v. Bbnnet 
(1669), 2 Keb. 404 ; 1 Sid. 407 ; T. Raym. 171 ; 
84 E. R. 291. 

AniwtaJion : — Mentd. Jackson v. Hunter (1791), 6 Tenn 

Rep. 71. 

1053. Specification of particular goods — Sum 
for each article sold — Not requisite.] — The ct. will 

not compel a sheriff to specify in liis return to a 
fi. fa. the particular goods taken & the sum for 
which each article was sold. — Willett v. Sparrow 
(1816), 6 Taunt. 570 ; 2 Marsh. 293 ; 128 E. R. 
1159. 

1054. Where several writs — Return of seizure 
under the several writs.] — Wintle v. Ohetwynd 
(Lord), No. 1096, post. 

1055. “ According to their priority.**] 

— Chambers v. Coleman, No. 1058, post. 

1056. Delivered simultaneously — Return of 

receipt in such manner —Seizure under all.] — 
Ashworth v. Uxbridge (Earl), No. 652, ante. 

1057. Return as to value of goods — Sheriff 
bound by value returned.] — Clerk v. Withers, 
No. 66, ante. 

1058. Must be made — Omission an irregu- 

larity only.] — (1) A return to a writ of fi. fa.. 
.stating the previous delivery to the sheriff of 
several prior writs against deft., & that by virtue 
of the said several writs, & according to the priority 
thereof, he had seized the goods of deft. ; — Held : 
sufficient. 

(2) The sheriff ought, in all cases, to return some 


Hallu. Doulton (1863), 3 P. R. 142.~ 

CAN. 

b. After expircUion of writ.] — A 
return of nulla bona can be properly 
made after the expiration of the writ. — 
Molsons Bank v. McMkekin, Ex p. 
Sloan (1888), 15 A. R. 535.— CAN. 

0 . After winding-up order. ] — The 
fact that an order has been made for 
winding up a co. imder Dominion 
Winding-up Act after the sheriif has 
received a writ of execution, but before 
the making of his return thereto, 
does not prevent lilm from making his 
return thereto later. — Pukulski v. 
Jardink, Perryman v. Jardine(1912), 
21 O. W. R. 983 ; 3 O. W. N. 1172 ; 
26 O. L. R. 323 ; 6 D. L, R, 242.— CAN. 

PART HI. SECT. 1, SUB-SECT. 10.— 
E. (a). 

d. Amendment of return — Fruits 


of execution lost by plaintiff.] — Where 
the shorilf had. under an execution 
against B., at the suit of A., levied 
oh the goods of C., & returned the 
execution satisfied, but C. had since 
recovered the amount from the sheriff, 
who was iuderanifled by A., the ct. 
allowed the execution to be taken from 
the flies of the ct., in order that the 
sheriff might amend Ws return, A. 
having lost the fruits of his execution. — 
Kktohum V. Giberson (1842), 1 Kerr, 
519.— CAN. 

Mistake by deputy.] — 

Where a sheriff returned a fi. fa, goods 
nulla bona, his deputy thinking that a 
water power held by lease required to 
be sold under a fi. fa. lands, the ct. 
allowed an amendment on terms. — 
Bull e. King, Boomer v. King (1859), 
8 C. P. 474.— CAN, 

f. Mistake in advertisement 


of sale.] — A sheriff, in his advertise- 
ment of sale of lands seized under a 
fl. fa., had described them as the lands 
of deft., when they were pltf.’s. On 
an application on notice the return was 
allowed to be amended, on payment 
of costs of the notice. — McCann v. 
Eastwood {circa 1867), 2 Ch. Ch. 182. 
— CAN. 

g. To correspond with facts.] 

— The returns to writ of ft. fa. can be 
amended so as to correspond with the 
facta, but upon terms, although a sale 
had been made, & alter a lapse of over 
ten years. — Scott v. Burgess & 
Bathurst School Trustees (1870). 
6 P. R. 228.— CAN. 

return by a 

sheriff to a writ of execution may. In 
general, be amended, even alter execu- 
tion has been executed, &, in some 
oases, even though applicaUon for the 

H M 2 
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value to the goods seized. But the omission to do 
so is an irregularity only, & not a nullity. 

Wliere, therefore, a return, omitting to stat<> 
the value, wa« mode Mar. 0, & pltf. did not apply 
to quash it till Apr. 24 : — Held : the application 
was too late, — CiiAMBKRs v. Coleman (1841), 9 
Dowl. 588 ; 10 L. J. Q. B. 361 ; 5 Jur. 1156. 

Annotaiio7\s : — As to (1) Consd. Ashwort h tJ. Uxbridge, 

Foster v. Uxbridge (1842), 12 L. J. Q. B. 39. Refd. 

Graham v. Withcrby, Graham v. Lynes (1845). 9 Jur. 

1104. 

1059. .] — A return to fifi. fa., that the 

sheriff has caused to be seized divers goods of 
G., the value whereof is to him unknown, which 
remain in his hands for want of buyers, is irregular ; 
some value must be stated. — B arton v. Gill 
( 1843), 12 M. & W. 315 ; 1 Uow. & L. 503 ; 1.3 
L. J. Ex. 83 ; 152 E. 11. 1219. 

1060. Satisfaction of rent — Presumption as to 
nature — Rent due at time of seizure — Return need 
not so state.] — (1) Under Distress Act, 1709 
(c. 18), s. 1, the landlord is entitled as against the 
execution creditor, only to rent due at the time of 
the seizure ; but if the sheriff returns that he has 
paid so much “ for rent due for the premises,” 
the ct. will intend that the payment was for rent 
due at the time of the seizure ; & it is no objection 
to the return that it does not expressly state that 
the rent was due at the time of the seizure. 

(2) Where the sheriff returns that ho has 
retained a sum for possession money, it is no 
ground for quashing the return, that pltf. is 
charged with more possession-money than the 
amount payable by him for keeping possession. — 
Reynolds v. Barford (1844), 7 Man. & G. 449 ; 
2 Dow. & L. 327 ; 8 Scott, N. R. 233 ; 13 L. J. 
C. P. 177 ; 3 L. T. O. S. 162 ; 8 Jur. 061 ; 135 
E. R. 180. 

Davis, Krp. Pollen Trustees 

(1885), 55 L. J. Q. B. 217, 

1061. Amendment of return— Not after made & 
filed.]— N eedham v. Bennet, No. 1052, ante. 

1062. Not after action brought.] — An 

attorney sent a fi. fa. to the sheriff by the post, 
with directions to forward a warrant to a particu- 
lar officer, whom the attorney named. Whether 
the sheriff would or would not have been dis- 
charged by a timely application to the ct. it is 
too late for him to apply to amend the return of 
nulla bona at the end of five months, an action 
having been brought, & pltf. having declared in 
the interval . — Ex p. Gloucester, Sheriff (1831). 

9 L. J. O. S. C. P. 229. ' 

- .J A sheriff having returned 
that the goods seized by him remained in his 


hands for want of buyers, an action was brought 
against him for a false return, when he obtained 
an order for time to plead on the usual terms, 
taking short notice of trial for the sittings in the 
next term. Having subsequently applied to 
amend his return to the fi. fa., by the insei’tion of 
the words “ nulla bona ” in lieu of the return first 
made, the ct. refused to allow the amendment. — 
Wylie v. Pearson (1842), 1 Dowl. N. S. 807 ; 6 
Jur. 806. 

Annotation : — Mentd. Levy v. Halo (1859), 0 Jur. N. S. 702. 

1064. Alteration of sum levied.] — Where 

pltf.’s attorney after he had ceased to act for pltf. 
entered into the service of deft. & caused the under- 
sheriff to return on a fi. fa. a sum as levied for pltf. 
greater than had come to pltf.’s hands, the ct. 
directed the return to b(^ amended according to 
the fact. — G reen r. Glassbrook (1835), 2 Bing. 
N. C. 143 ; 1 Jlodg. 193 ; 2 Scott, 261 ; 1.32 E. R. 
57. 

1065. Statement of value of unsold goods.] 

— Gregory t*. Jones (1844), 2 L. T. O. 8. 351. 

(b) Nulla bona. 

1066. Meaning of return — No goods applicable to 
particular writ.] - A return of nulla bona to a writ 
of fi. fa. means no goods applicable to pltf.’s writ. 

Where a declaration for a false return of nulla 
bona alleged that the sheriff took in execution 
goods of the judgment debtor or of the value 
indorsed on the writs, A levied the same thereout, 
to which deft, pleaded, that he did not levy modo 
et formd : — Held : deft, might under that plea 
show that pltf.’s judgment was obtained by fraud, 
& deft, had paid over the proceeds of the levy lo 
another execution creditor, althougli tlie writ of 
the latter was subsequent in date to that of pltf. 
— Shattock V. Carden (1851), 6 Exch. 725 ; 2 
L. M. & P. 466 ; 21 L. J. Ex. 200 ; 17 L. T. O. S. 
160. 

1067. When return justified — Goods affected by 
debtor’s bankruptcy .] — Nulla bona is a good return 
where the goods are affected by deft.’s bkpey. — 
COPPENDALE V. Bridgen (1759), 2 Burr. 814 ; 
2 Keny. 542 ; 97 E. R. 576. 

Annotations : — Reid. Balme v. Hutton (1833), 9 Binsr. 471 ; 
Garland v. CarliHle (1833), 2 Cr. & M. 31. Mentd. Poiih- 
ford, Baker v. Union of London & Smiths Bank (1900). 
75 L. J. Ch. 724. 

1068. — — .] — Pltf. sued out nfi.fa. against 

E.’s effects. E. having previously a.S8igned all 
his effects to trustees for the benefit of his creditors, 
the sheriff, under an indemnity from the trustees, 
returned nulla bona. Pltf. sued the sheriff for a 
false return. The sheriff obtained a verdict. 
The ct. refused to allow pltf.’s judgment to be set 
off against the costs of the action against the 


amendment be not made by the sheriff 
himself. In an action against a sheriff 
for a false return to writs of execution ; 
— Held : the case was a proper one in 
whlcli to allow the return to be amended 
to conform to the facts. — G ault’s, 

KT.jr”''' =* 

ImpeHinent matter — C(mtempt.] 
— Impertinent matter in rol.um to a 
writ is considered as a contempt — ■ 
JONBS V. SCHOFIKLD (1827), Tay. 441. 

— CAN. 

1. NnrpliistK/c.) — It is not im- 

® ® fi- that the 

sliorifl has made the money & paid it 
over to pltf.'s attorney, the words 
& paid it over to pltf.'s attorney " 
being mere surplusage.— Doyle v 
Bkrqin (1837), 5 ( 5 . S. 524.— CAN 


BK^lN(1837). 5“‘(5.ra4.-^AN.“' 

m. Sheriff bound by return — Made 
by deptUy sheriff )-~The sheriff is bound 
by the return to a fi. fa. made by a 


person who, though deputy sherifi 
when he signed the sheriff’s name tc 
tho return, was not deputy until aftei 
the writ was returnable. — Baby v 

(1848), 4 U. C. K 

«14 — 4/AN* 

Except after verdict showini 

it incon'ccf.J — As a general rule, tht 
sheriff is bound by his return to a /a., 
V ^ after a verdict against hlir 
showing it incorrect. — H oulditch v 
CORBEIT (1860), 6 U. C. R. 649.— CAN 

o. Return presumed correef.) — Ir 
Climating the damages against deft 
lor fraudulent removal of goods liable 
to be seized under execution, the return 
of the sheriff as to the amount made 
on pltf. 8 writ will be presumed to be 
wrrwt, & if the shorfe should have 
moneys made by him tc 
satisfy pltf. s execution, deft, must 

Paiterson (1863) 

lAL. 1'. 412. — CAN. 


p. Where property aitaihed not dis- 
posable or inaufflenent.] — If the sheriff, 
after attaching the property, is satis- 
fied that it is not disposable, or if dis- 
posable, utterly insufficient to meet 
the judgment, ho is justified In making 
a return that he has not found sufficient 
disposable property to satisfy the 
Judgment. — Alderson v. Kerr (1884), 
1 Buch. A. C. 355.— S. AF. 


PART III. SECT. 1, SUB-SECT. 10.— 
E. (b). 

q. When return justified — Not 
tchere some goods available..] — Pltfs. 
recovered jucUmient In a dlv. ct. & 
issued an execution thereon, under 
which nothing was made & which 
expired by lapse of time. At the 
request of pltf.’s solr. the bailiff 
returned the writ nulla bona, although 
it was alleged that there were goods 
out of which the debt might have been 
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sheriff. — Hewitt v. Pigott (1831), 8 Bing. 61 ; 

1 Dowl. 250 ; 1 Moo. & S. 122 ; 1 L. J. C. P. 43 ; 
131 E. R. 323. 

1069. .] — Where, before the issuing of 

a writ of fi. fa.^ a fiat in bkpcy. issued against the 
debtor, but before the return of the writ an order 
was made by the Ct. of Review for annulling the 
fiat, & after the rtiturn that order was confirmed 
by the Lord Chancellor : — Held : the return of 
nulla bona was well founded. — Smali .combe v. 
Olivier (1844), 13 M. & W. 77 ; 1 New Pract. 
Cas. 37 ; 2 Dow. & L. 217 ; 13 L. J. Ex. 305 ; 
3 L. T. O. S. 222 ; 8 Jur. 606 ; 153 E. R. 32. 
Annotations : — Mentd. lie Newall, A’x p. Newall (18C5), 11 

L. T. 782 ; Lloyd v. Lloyd (1868), L. R. 2 Eq. 722 ; Re 

Tyrio, Ex p. Morris (1866), 14 L. T. 606 ; White v. Chitty 

(1866), L. R. 1 Eq. 372 ; Braudou v. McHenry (1891), 

64 L. T. 59. 

1070. .] — A fi. fa. was lodged with the 

sheriff on Jan. 16 & the sheriff was unable to obtain 
an entry to execute it until Jan. 27 when the exe- 
cution-debtor handed to the sheriff’s officer an 
interim order for protection under Insolvent 
Debtor’s Act, 1842 (c. 116), s. 1, panted on the 
same day, wliereupon the officer withdrew^ &. the 
sheriff returned nulla bona : — Held : under the 
circumstances, a good return. — Bridge v. Tat- 
TERSALL (1857), 20 L. T. O. S. 76 ; 5 W. K. 506. 

1071. Title of debtor void — Unregistered 

annuity.] — Where a x)erson against whom a writ 
of fi. fa. is taken out, is in possession of goods 
under a deed which was given in consideration of 
an antecedent debt-, & a small annuity payable 
from thenceforth, the sheriff is warranted in 
returning nulla bona, if it appear that the memorial 
of such annuity was not registered according to 
17 Geo. 3, c. 26, s. 1, for in that case the deed is 
absolutely void. — Crosley v. Arkwright (1788), 

2 Term Rep. 603 ; 100 E. R. 325. 

Annotations : — Mentd. Dcnn d. Dolman r. Dolman (1794), 

5 Term Rep, 641 ; Doe d. Johnston v, Phillips (1808), 

1 Taunt. 356 ; Tetley v. Tetley (1827), 12 Moore, C. 1*. 

441. 

1072. Prior issue of writ of sequestration 

-No steps taken to enforce.] — P ayne v. Due we. 

No. 548, ante. 

1073. Not when execution stayed by order.] 

— In an action against a sheriff for returning nulla 
bona to a fi. fa., which had been lodged with him 
at seven o’clock in the evening to be levied, & no 
writ of error had been allowed at half-past six on 
the evening of that day, but it appeared that the 
allowance was made within the day : — Held : 
the sheriff should not have returned nulla bona, 
but that a writ of error had been allowed, pltf. 
was entitled to recover nominal damages. — 
Gleghorn V. Des Anges (1819), 3 Moore, (\ P. 83. 

1074. Seizure under second of two writs — 

First writ not delivered for execution.] — If a writ 
of fi. fa. be not delivered t/O the sheriff for the 
purpose of execution, & the goods of the party 
against whom it issued be taken under a second 
writ, the sheriff may return nulla bona to the llrst. 
Where, tliercfore, pltf.’s attorney enclosed a writ 
of fi. fa, to the sheriff’s officer, in a letter, & told 
him that he might, with safety, put deft.’s mother, 
or any one else, in possession of deft.’s goods, & 
the officer acted accordingly, & left his warrant 
in the charge of one of deft.’s shopmen, & the 
business was transact-ed as usual for nearly three 
months, from the t-ime the warrant was left ; & 
the sliopmaii accounted to the ollicer for the 


moneys received, who paid them over to the 
sheriff ; deft, having become bkpt., his assignees 
indemnified the sheriff in returning nulla bona 
to the writ issued previously to the bkpcy. ; in an 
action against the sheriff, for a false return, the 
jury having found that the writ was sued out for 
the purpose of protecting the property of the 
party against other creditoi'S, the ct. refused to 
grant a new trial, on the ground that pltf. had not 
made out the allegation in her declaration, that 
the writ was delivered to the sheriff to be executed 
in due form of law. — D oker v . Hasler (1825), 
2 Bing. 479 ; 10 Moore, C. P. 210 ; 3 L. J. O. S. 
C. P. 109 ; 130 E. R. 391. 

1075. Where first judgment fraudulent — 

Knowledge of sheriff.] — (1) In an action against 
the sheriff for a false return of nulla bona to a 
writ of fi. fa., the sheriff proved that he had seized 
all the goods of the debtor under a,fi. fa. in another 
suit, before pltfs.’ writ was delivered to him. 
Pltfs., in answer, proved that the judgment upon 
which the first execution was sued out was entered 
up upon a warrant of attorney fraudulently exe- 
cuted by the debtor, in order to defeat pltfs.’ 
execution, & that they gave notice to the sheriff 
to retain the i)i’oceeds of the goods levied. The 
sheriff, on the first day of the next term, was 
served with a rule to return the writ of fi. fa. under 
which he had first levied. He did not give any 
notice to pltfs., by whom the second^. /a. had been 
sued out, that he had been served with such a rule, 
&. at the expiration of the six days mentioned 
in that rule, the sheriff’s officer paid over the 
proceeds of the goods levied to pltf., at whose suit 
the first fi. fa. liad been sued out : — Held : this was 
misconduct in the sheriff, & rendered him liable 
to pltf. in the second execution, Qu. : whether 
the slieriff, if not guilty of such negligence or 
misconduct, would have been liable to the action. 

(2) If a sheriff act fairly & impartially between 
two contending judgment creditors, he will not bo 
compelled to support the case of either, but if 
he .show any favour or partiality, or give any aid 
to one & withhold it from the other, he will be 
bound by the rights & disabilities of the party 
whom he so aids & must stand or fall with him. — 
Warmoll V. Young (1826), 5 B. & C. 660 ; 8 
Dow. & Ry. K. B. 442 ; 108 E. R. 246 ; sub nom. 
WoKMALL V. Young, 4 L. J. O. S. K. B. 293. 

Annotation: — As to (2) Reid. Imray v. Magnay (1843), 11 

M. & W. 267. 

1076. Evidence of fraud.] — Imray 

V. Magnay, No. 528, ante. 

1077. .] - CuRisToriiERsoN V. Burton, 

No. 529, ante. 

1078. .] “SiiATTocK V. Carden, No, 

1066, ante. 

1079. Goods seized for customs’ debt.] — 

After seizure & before sale under a fi. fa., while 
deft.’s goods were yet in the possession of the 
sheriff, the officers of the customs seized them under 
a warrant to levy a penalty incurred by deft, for 
an offence against the revenue laws : — Held : the 
sheriff was justified in returning nulla bona to the 
writ of fi. fa. — Grove v . Aldridge (1832), 9 Bing. 
428 ; 2 Moo. & S. 568 ; 2 L. J. C. P. 44 ; 131 E. R. 
677. 

1080. Satisfaction of landlord’s rent — & 

debt due upon prior writ.] — Pltf. having issued a 
fi. fa. the sheriff seized goods, the proceeds of 


levied ; -//rW ; a, return of nulla bona r. Not when goods rwt pro- under the writ. — HEVvrrr v. CoRBK'rr 

where there were goods was no more perly saleable.] — A sherill having sold (1857), 15 U. C. R. 39. — CAN. 
than an irregularity to bo complained shares in a steamboat co. under an 

of by deft. — Molsons Bank v. oxocutloii, & received the money, can- s. Proof of return.] — Crew v. Dal- 

McMkekin, Ex p. 8loan (1888), 15 not return nulla bona on the ground las (1908), 9 W. L. R. 608.— CAN. 

A. R, 636. — CAN. that they were not properly salpable 
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which were exhausted by payment of a year’s 
rent id the landlord under Landlord Tenant 
Act, 1709 (c. 18), 8. 1, the expenses, & the sum due 
upon another writ of fi. fa. previously delivered 
to the sherifl : — Held : a return of nulla bona to 
pltf.’s writ was proper, & the sheriff, in an action 
against him for falsely making such return might 
show the above facts, under a plea that the original 
deft, had no goods whereof the sheriff could levy 
the damages in the declaration mentioned. — 
WlNTi^ V. Fkeeman (1841), 11 Ad. <fe El. 539; 
1 Gal. & Dav. 93 ; 10 L. J. Q. B. 101 ; 5 Jur. 
960 ; 113 E. Ji. 520. 

AnnntcUioTiH : — Cousd. Heenaji v. Evana (1841), 3 Man. & Q. 
398. Apld. Garrett v. Dryden (1845), 4 L. T. O. S. 454. 
Refd. llfaoley v, Ryle (1843), 11 M. & W. 1(5 ; Cocker v. 
Muagrove (1846), 9 Q, B. 223; Shattock r. Carden (1851), 
2 L. M. & P. 466 : Re Mackenzie, Ex p. Hertfordshire, 
Sheriff. [1899] 2 Q. B. 566. 

1081. .1 — Declaration against 

the sheriff of Middlesex, for a false return to a writ 
of fi. fa. First count for seizing levying, & 
falsely returning nulla bona. Second count, for 
not levying on the goods of the debtor in their 
bailiwick, out of which they might have levied. 
Defts. pleaded to the first count, that they did not 
seize or take any goods of the debtor, nor levy the 
debt thereout ; &; to the second count, that there 
were no goods of the debtor in their bailiwick, 
out of which they could have levied. Defts. 
proved, that a writ, at the suit of another creditor, 
had been delivered to them long before the delivery 
of pltf.’s wiit. This prior writ was not acted upon 
at the time of its delivery, but when the sale of 
the goods, etc., of the debtor took place subsequent 
to the delivery of pltf.’s writ, the proceeds of the 
sale, afU^r satisfying the landlord’s rent, were first 
applied to satisfy the prior wiit, & nothing was 
left to satisfy pltf.’s wiit : — Held : the return of 
nulla bona was a good return, & defts. were entitled 
to a verdict on both issues, as the teixu “ goods & 
chattels ” of the debtor must be intended to mean 
goods & chattels available to the pltf.’s writ. — 
Heenan V. Evans (1841), 3 Man. & G. 398; 4 
Scott, N. It. 2 ; 11 L. J. C. P. 1 ; 133 E. R. 1198 ; 
sub nom. Heeman v. Evans, 5 Jur. 1037. 

1082. .] — Lew'Is V. Musgkove (1844), 

3 L. T. O. S. 39. 

1083. .] — Gahuettv. Dryden (1845), 

4 L. T. O. S. 454. 

1084. Refusal of execution creditor 

to pay.] — T homas v. Mirehouse, No. 963, ante. 

1085. No one prepared to pay.] — 

When it becomes plain that no one would pay the 
landlord, the sheriff . . . could return nulla bona 
to the writ (Lindley, M.R.). — He Mackenzie, 
Ex p. Hertfordsiuke, Sheriff, [1899] 2 Q. B. 
666; 68 L. J. Q. B. 1003; 81 L. T. 214; 16 
T. L. R. 526 ; 43 Sol. Jo. 704 ; 6 Mans. 413, C. A. ; 
revsg., 15 T. L. R. 422, D. C. 

He Driver, Ex p. Official Receiver 
; Re Craig, Ex p. Hinchcliffc, [1910J 
Re British Salicylates, [1919] 2 Ch. 165. 

-.] — SeCf generallyy Sub-sect. 6, A., 

ante. 

1086. Satisfaction of taxes due.] — L ewis 

V. Musgrove (1844), 3 L. T. O. S. 39. 

— See Sub-sect. 5, B., ante. 

Not where some goods available.] — 

In case against a sheriff’ for not levying under a 


fi. fa. & falsely returning nulla bona as to part of 
the goods, the declaration stated, that the writ 
was indorsed to levy £66, besides officers’ fees, 
poundage, etc., that deft, took in executmn goods 
of the debtor, of the value of the moneys so indorsed 
on the writ, & could, & might, & ought to have 
levied the whole of the moneys thereout, but 
levied only a portion of the said moneys, to wit, 
£00, & afterwards falsely returned that he had 
levied £43, besides officers’ fees, poundage, etc., 
which he had ready to be paid to pltf., & that the 
debtor had not any more goods in his bailiwick 
whereof he could cause to be levied the residue of 
the debt, etc., whereas, in truth & in fact, deft, 
had levied under the writ a larger sum than the 
£43 in the return mentioned, to wit, the sum of 
£60 levied as before mentioned : — Held ; (1) the 
first breach w^as insufficient, for not showing that 
the sheriff could in the reasonable discharge of 
his duty to both pai’ties have levied the moneys 
indorsed on the writ, or that a reasonable time had 
elapsed for him to do so ; (2) the second breach 
was good, inasmuch as, the declaration stating 
that deft, had taken goods out of which he could 
& might have levied the whole of the moneys, the 
return of yiulla bona as to any part was a false 
return. — Slade v. Hawley (1845), 13 M. & W. 
757 ; 2 Dow. & L. 700 ; 14 L. J. Ex. 217 ; 4 
L. T. O. S. 398 ; 153 E. R. 318. 

Annotaiio'iui : — Generally, Hentd. Gawler v. Chaplin (1848), 

2 Exoh. 503 ; S. E. Ry. v. Ry. Comrs. (1881), 6 Q. B. D. 

586. 

1088. No goods on residence — Insufficient.] 

— Blumentiial V. Wilson (1849), 13 L, T. O. S. 


1089* As evidence — That party has no goods at 
that time.] — The sheriff’s return of nulla bona is 
primd facie evidence that the party had no goods 
at that time.— Avkilp. Warwick, Sheriff (1834), 
3 Nev. & M. K. B. 871 ; sub nom. Avril v. Mor- 
dant, 3 L. J. K. B. 148. 

1090. That property cannot be found.] — 

Execution ui)on a judgment recovered against an 
incorporated joint stock co. within Cos.’ Clauses 
Consolidation Act, 1845 (c. 16), can be obtained 
against a shareholder by sci. fa. only. The ct. 
w'ill not gi’ant a sci. fa. unless it be shown that 
sufficient property of the co. cannot be found to 
satisfy the judgment. The return of nulla bona 
on writs of fi. fa. is not sufficient evidence that such 
T)roperty cannot bo found. — IIitchins v. Kil- 
kenny Ry. Co. (1850), 10 (k B. 160 ; 20 L. J. C. P. 
31 ; 16 L. T. O. 8. 194 ; 15 Jur. 336 ; 138 E. R. 
66 ; sub nom. IliciiiNS v. Kilkenny, etc. Ry. Co., 


1 L. M. ik P. 712. 

AnnotaXiims : — Mentd. Deveruiix v. Kllkeuny & G. S. & W. 
Rj'., Re Emory (1850), 5 Exch. 834 ; Kilkoimy & G. b. 
& W. Ry. V. Foildeu (1851), 6 Exch. 81. 


(c) Want of Buyers. 

1091. Valid return.] — Anon. (1608), 1 Brownl. 
41 ; 123 B. R. 053. 

1092. .J — Waller v. Weedale, No. 881, 

ante. 

1093. ,] — R. V. Bird, No. 584, ante. 

1094. Where reasonable price not obtain- 

able.] — Keightley V. Birch, No. 910, ante. 

1095 . Not where sheriff considered sale by 

broker fraudulent.] — (1) A sheriff having seized 
goods under a fi. fa. which he retains in his hands, 
conceiving that the sale made by his broker is 
fraudulent, is not justified in returning that the 


PART III. SECT. 1, SUB-SECT. 10.— 
E. (c). 

— . .V VtercreasonaWe 

price not obtainable ,] — Where a sheriff 
Beliiiig under execution cauuot obtain 


a reasonable price, it Is his duty to 
make a return that the goods & chattels 
seized remain in his hands unsold for 
want of buyers. — P rase v. Tudgk 
(1014), 30 W. L. 11. 198 ; 7 W. W. K. 


804 ; 19 D. L. R. 158.— CAN. 

t. False return — Where shenff 
omiia to advertise oE* sell.y—Xt s. ®bPrin 
lovleB on real estate & omits to adver- 
tise ft, &. returns on the execution. 
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goods remain in his hands for want of purchasers. 
He ought in such case to apply to the ct. for further 
time, on the ground of the special circumstances. 

(2) Semblc: in an action for a false return 
under these circumstances, the inadequate price 
offered is the proper measure of damages. — 
Barnard v. Leioh (1815), 1 Stark. 43, N. P. 

1096. Value of goods must be stated.]— (1) If a 
sheriff returns to a writ of fi. fa. a seizure under that 
& another writ, it is bad. 

(2) When there are two writs, & the goods 
remain in the sheriff’s hands for want of buyers, 
he must make some return as to the value of the 
goods, although he will not be bound by the 
amount stated. — W intle v. Ohetwynd (Lord) 
(1839), 7 Dowl. 554 ; 1 Will. Woll. & H. 581. 
Aniiolaiiona : — As to (1) Consd. Chambers v. Cijlonuiu (1841), 
y Dowl. .588, Expld. WlntJo v. Freeman (1841), 11 Ad. 
& EL 539. Refd. Ashworth i;. Uxbridge, Foster v. 
Uxbridge (1812), 12 L. J. Q. B. 39. As to (2) Extd. 
Chambers v. Coleman (1841), 9 Dowl. 588. Generally. 
Mentd. Graham v. Witherby, Graham v. Lyncs (1845), 
9 Jiir. 1104. 

1097. — Must equal amount indorsed on 
writ.] — A return to a fa. by the sheriff, tliat lie 
has caused to be seized goods chattels of deft., 
which j*emain in his hands for want of buyers, A 
specifying the value, such value being less than the 
amount indorsed on the writ, is bad. — J atcas v. 
Parsons (1817), 9 L. T. (). 8. 125. 

(d) Other Returns. 

1098. Devastavit — Judgment against executor.] 

— Meade v. (hiEYNEY (1591), Pro. Eliz. 210; 
2 Leon. 188 ; 78 E. K. 471. 

1099. — — By confession or default.] — 

Judgment against exor, by confession or default 
is an admission of assets, <k he is estopped to say 
the contraiy on a devastavit returned. — Kock v. 
Layton (1700), 1 Com. 87 ; 1 Ld. Kaym. 589 ; 
1 Salk. 310 ; 92 E. U. 973. 

AnnotatUnis : — Mentd. llamndcu v. Jackwou (1737), 1 Atk. 


292 ; Erving v. Peters (1790), 3 Term Hop. 685 ; Farr v. 
Newman (1792), 4 Term Rop. 621 ; Hooper e. Sunim^ett 
(1810), Wight. 16 ; Leonard v. Simpson (1836), 2 Bing. 
N. C. 176 ; Higgins’s Trusts (1861), 2 Gift. 562. 

1100. Execution stayed by order.] — Oleghorn 
V. Des Anges, No. 1073, ante. 

1101. Debtor’s house barricaded — No knowledge 
whether debtor has goods.] — If the sheriff returns 
that the premises of deft, arc so barricaded that 
he is unable to ascertain whether deft, has goods 
within the bailiwick on which a levy may be 
made, it is a bad return, as he should state either 
that deft, has goods, or that he has none. — Munk 
V. Cass (1841), 9 Dowl. 332 ; Woll. 100 ; 5 Jur. 71. 

1102. Sheriff ordered to withdraw — By plaintiff’s 
attorney.] — Levi v. Abbott, No. 849, ante. 

Where severai writs.] — See Nos. 1054-1056, ante. 

F. TAability for Non-Return or False Return. 

{a) Non-Return. 

1103. When liabiilty incurred — Not until called 
upon to return writ — Neglect to do so — Such neglect 
to be specifically alleged.] — Shaw v. Kirby, No. 

531, ante. 

1104. Attachment & committal — Order to return 
not complied with — Cost of application — Borne by 

sheriff.]— Evans v. Davies, No. 1037, ante. 

1105. — .] — Re Heiron’s 

Estate, Hall v. Ia:y, No. 1038, ante. 

1106. .] — Owen v. Pritchard, No. 

1030, a)ite. 

1107. R. S. C., Ord. 44, r. 2 — Application 

“ on notice.”] — An attachment against the sheriff 
for not returning a writ of fi. fa. is not, as formerly, 
obtained as of course ; but, since above rule can 
only be applied for “ on notice.” — Jupp v. Cooper 
(1879), 5 C. P. D. 26 ; 28 W. K. 324. 

AriTwiaiion .-""Refd. Eyutle v. Gould (1882), 9 Q, B. D. 335, 

1108. Order nisi.] — An applica- 

tion, on notice, under above rule, to attach the 


that " the lands remain unsold for 
want of buyers," this is a breach of 
his duty, & a false return. — Jarvis r. 
Miller (1836), Ber. 311.— CAN. 

PART in. SECT. 1, SUB-SECT. 10.— 
E. (d). 

a. Satisfaction.] — The return to 
a writ of execution of " satisfaction " 
is open to attack on the facts, & may 
bo set aside by the ct. on summary 
application for that purpose. — Bell 
r. Hart (1915), 49 N. 8. U. 348.— 
CAN. 

b. Property attached in custodid 
legis.] — The property attached, 8r 
upon which the sheriff was directed 
to levy, under a ft. fa., was in custodid 
legis, it having been delivered up by 
the sheriff to pltf., & subsequently 
attached at the suit of a thii*d party, 
mider whlcn attachment it was held. 
Upon a rule upon the sheriff to show 
cause why he should not levy execution 
under the fi. fa., & why the property 
attached should not be applied in 
satisfaction of the judgment ; — Held : 
the rule must bo discharged.— Brydkn 
V. Jackson (1859), 4 Nlld. L. R. 320. 
-NPLD. 

1100 i. Execution stayed hy order .] — 
Notwithstanding Doralniou Winding- 
up Act, 8. 23, H pltf. may by leave of 
the ot. proceed to jiidraiont & execu- 
tion, & such leave should bo given 
where the purpose of such proceedings 
Is to fulfil the conditions so as to 
justify procoodings by pltf. against 
directors of the co. under Cos. Ordi- 
nance (Alta.), s. 54. The sheriff’s 
return is sufficient for that purpose in 
stating that by reason of the wlndlng- 
up order the execution Is unsatlsflod. 
— Hisler V . Alberta Newspapers, 
Ltd., Garnet v. Alberta News- 


papers, Ltd., [1919 J 2 W. W. R. 326. 

—CAN. 


PART III. SECT. 1, SUB-SECT. 10.— 
F. (a). 

c. Wh(U amounts to — Iiisvfficicnt 
rdur 7 i.] — An insufficient return is no 
I’eturu, & the course is t.o move for an 
attachment, not to quash the return. 
— Eastwood r. McKenzie (1838), 
5 O, S. 708.— CAN. 


.1— Smith v. Belt.ows 

(1841), 2 P. R. 183.— CAN. 

e. When liability incurred — Not 
until called tipon to return writ.] — The 
ct. will not llx a sheriff with the debt 
merely betmiso ho has not returned ii 
/f. fa. until after be bus been ruled to 
do so. — R. V. Jarvis (1850), 6 U. C. R. 
558.— CAN. 

,] — In order to attach 

tlie sheriff for contempt in not obey- 
ing the rule, it must appear that 
the original rule was shown to lum.— - 
Hilto.n V. Maodonell (1850), 1 

C. L. Ch. 207.— CAN. 


1104 i. Attachment cP committal — 
Irder to return not complied with— 
^osts of application — Home by sheriff.] 
-A sheriff cannot be attached lor 
lon-paynient of the costs of a rule to 
eturn under 3 Will. 4, c. 9, unless 
hero has been a rule spetdally callmg 
•u him so to do. — Doe d. McGreoor 
. Grant (1840), (1823-1900), 3 Out. 
Her. 6428.— CAN, 


1104ii. — .]— A 

ule to return a wnu may Issue in 
acation ; & if the sheriff do not 

0 turn the writ within the time 
mited by the rule, the ct. will impose 
ho costs of the rule upon him, unless 
udor very peculiar circ'iiiiistfl»nces*’~‘ 


McGowan v. Gilchrist (1844), (1823- 
1900), 3 Gut. Dig. 6432.— CAN. 

1106 i. .] — An attachment 

was granted against a sheriff who was 
a member of Parliament, for not 
returning a writ jiursuant to a rule 
cf et.--BELL r. Buchanan (1837), 
(1823-1900), 3 Out. Dig. 6429.— CAN. 

1106 ii. .] — A party who 

has ruled a sheriff to return a writ, & 
afterwards stayed proceeding for a 
certain time, camiot after that time 
jiroceed by attachment under the 
rule. — Beroin v. Hamilton (1838), 
(1823-1900), 3 Out. Dig. 6429.— CAN. 

1 1 06 iii . . 1— An attachment 

will not be granted for not obeying 
the rule -to return it. Issued on the 
same day as the writ was returnable. 
— R. V. Hamilton (1839), (1823-1900), 
3 Ont. Dig. 6429.— CAN. 

1106 iv. .] — Where a sheriff 

had three executions against goods of 
a deft., & having seized & sold had 
partly satisfied the first & third, when 
a stranger claimed the property, & 
pltf. in the second writ refused to ^ve 
the sheriff an indemnity, & the sheriff 
did not return his writ, an attachment 
was granted against him for not 
returning it. — Land v. Burn (1841), 
(1823-1900), 3 Ont. Dig. 6428.— CAN. 

Attempt at com' 
promise.] — Where, after the deliver 
of a writ against lands to a sheriff, 
pltf. & deft, agreed to compromise, & 
after more than two years the com- 
promise was not ofloctod, the ct. set 
aside a rule for an attachment for not 
returning the writ. — Crooks v. 
O’Grady (1842), 1 U. C. R. 400.— 
CAN. 

h. Belief — When yranted.] — The 
ot. will somotimos relieve a sheriff by 



636 


Execution. 


Sect. 1. — Writ of fieri facias: Sub-sect. 10, F. (a) 

Bheriff for not returning a writ oi fi. fa should be 
for an order 7risi . — Fowleu v. Ashford (1881), 
45 L. T. 40, D. a 

.]—See, generally t Contempt op Court, 

Vol. X\7., pp. 40 ct seq., & Sheriffs & Baiijffs. 

(6) False return — Action for. 

1109. Against sheriff.] — At common law when a 
sheriff made a false return upon a writ an action 
might be brought against him for this falsity & 
in this action the sheriff’s return might be traversed. 
—Anon. (1465), Jenk. 143 ; 145 E. K. 100. 

1110. .] — Sheriff’s return is not traveimble, 

but can have action for a false return. — A non. 
(1774), Lofft, 372 ; 98 E. II. 700. 

1111. — — Though defendant charged in former 
action.] — An action lies against the sheriff for a 
false return to a writ of fi. fa. notwithstanding the 
pltf., before the commencement of the suit having 
charged deft, in the former a(;tion in execution.— 
WORDAI.L V. Smith (1808), 1 Camp. 332, N. P. 

Annotaiions : — Mentd. Cromack r. Heathcoto (1820), 4 
JMoore, C. 1*. 357 ; EaHtwood r. Drown (182.5), Hv. & M. 
312 ; Latlxner v. Hatson (1825), 4 H. & C. 652 ; Cooksou 
r. Fryer (1858), 1 F, & F. 328, 

1112. By second execution creditor — First 

writ set aside— Proceeds repaid to debtor.] — Two 

writs of fi. fa.f at the suit of different pltfs., were 
issued against one dett. ; the goods were not 
more than sufficient to satisfy the first execution. 
The officer, under the second writ, continued in 
possession until the goods were sold by the sheriff. 
Deft, then obtained a rule for setting aside the 
first execution ; &, pending that rule, there were 
conferences between all the parties. The rule, 
however, was made absolute, & the sheriff was 
ordered to pay to deft, the proceeds of the levy. 
The sheriff, having so paid the money, without 
having applied to the ct. for relief, without 
having given any notice to pltf. in the second 
execution, was held liable to him for that amount, 
in an action for a false return of ')txilla hotm . — 
Saunders v. Bridges (1819), 3 B. ^ Aid. 95 : lOO 
E. R. 597. 

Animtaiion : — ^Refd. Belcher v. I’atten (1848), 6 C. B. 608. 

1113. Goods seized on bankruptcy petition — 

Afterwards dismissed.]— A sale, by the official 
assignee, of tlie goods of an insolvent petitioner 


under Execution Act, 1844 (c. 96), before final 
order, without the orders of the comr., is invalid. 
Therefore, where goods had been so sold by the 
official assignee, & the insolvent’s petition had 
been afterwards dismissed, &, the goods still 
remaining on the premises but claimed by the 
purchaser, the sheriff, sixteen days after the 
dismissal of the petition, had returned nulla bona 
to a writ of fi. fa. issued by a creditor : — Held : 
he was liable in an action for false return, for the 
whole amount of the money which he might have 
levied. — Crump v. Bonsor (1847), 9 L, T. O. S. 
453, N. P. 

Only if damage suffered.] — Case 
against sheriff for a false return, to & fi. fa.t that 
the goods remained in his hands for want of 
buyers. 

l^lea, that the judgment was on a warrant of 
attorney, that the debtor became a bkpt., & that 
the sale under the writ took place after the fiat. 
Special demurrer on the ground that the plea was 
an argumentative plea of not guilty : — Held : the 
action could not be maintained, it appearing that 
no damage had accrued to pltf., as, even if the law 
would presume some damage from deft.’s breach 
of duty, the contrary was averred by the plea, 
& admitted by the demurrer. — Wylie v. Biroh 
(1843), 4 Q. B. 566 ; 3 Cal. & Dav. 629 ; 12 L. J. 
Q. B. 260 ; 1 L. T. O. 8. 169 ; 7 Jur. 620 ; 114 
E. R. 1011. 

Anywtatunis : — ^Refd. Bovy r. Halo (1859), 29 L. J. C. 1’. 

127 ; Lloyd v. Hamwou (1865), 6 B. & 8. 36 ; Alien v. 

Flood, 11898J A. C. 1. 

1115. .] — Pltf., an execution creditor, 

delivered a writ of fi. fa. to the sheriff, who pro- 
ceeded to execute it by seizing goods upon the 
premises & apparently the property of the execu- 
tion debtor, but which were then in fact, in pos- 
session of the holder of a bill of sale k) whom t hey 
had been previously assigned. The sheriff 
remained on the premises until dismissed by 
pltf.’s attorney, A, being directed to return the 
writ, made a return that he had seized goods of the 
debtor A: kept them until ordered by pltf.’s attorney 
to withdraw from possession. To an action 
brought by jxltf. against the sheriff for not levying 
under the writ, for a false return, deft, pleaded 
{inter alia) nulla bona, & at the trial set up, as his 
sole defence, the bill of sale, which the jury found 
to be valid, & a verdict was entered for deft. : — 
Held : (1) actual damage was nece.ssary to support 


allowing a return even after inoti 
to bring in bin body, on the corout 
return of cepi corpus to the attachiru 
agaiuHt the KhetifI for not rcturni 
the uTit.— 1{. V. Jarvis 1 1 844). 
U. a K. 415.— CAN. 

k. When cittnchmcnt not pran 
—iJcmdatvm by^ party.]— it the shei 
appoints a special bailiff to executi 
writ, at pltf.’s roQuest, who hlins 
takes charge of the writ & (lepntati< 
which do not again come to ( 
® hand. In the regular cour 
pltf. ^nnot i-ule the sheriff to rcti 

(185 

1 AH. 678.— CAN. 

PART III. SECT. 1, SUB-SECT JO 

F. (b). 

\.MainiaUicMe-~Only if dami 
sw/fered.]— VVhere a pltf, doclan 
that on n fi. fa. against his goodt 
sheriff levied & made the debt, I 
falsely returned nulla bona, by reas 
of which a m. sa. was Issued & he v 
arrested & again compelled to nav 1 
money: Held: a sufficient damt 
was shown to make the sheri 
snretieB liable as for the wilful i 
induct of the sheriff.— H exOxV 
Haaulton (1841), 6 O. «. 116 —CAl 


ni. .J — In an action 

against a sheriff for not levying, for a 
false return, & for not executing a 
civil-bill decree, deft, pleaded “ that 
pltf. sustained no damage by reason 
of the matters alleged in the said 
counts ” ; — Held : the plea was gootl. 
—O’Dowd v. Kirwan (1877), 1. It. 
II C. L. 75.— IR. 

n. On jtroof of breach of 

duty — Nominal damages.] — To an 
action against a div. ct. bailiff, & his 
sureties for neglect to execute a wTlt 
or return It In due time, & for a false 
return, dofts, pleaded that pltfs. 
suffered no damage In consequence of 
the broaiihes alleged : — Semble : pltfs. 
were entitled to nominal damages 
upon proof of a breach of duty without 
showing any actual damages. — N eu- 
Lic’ii V. Malloy (1879), 4 A. It. 430.— 
CAN. 

o. Waiver of right of cuiion — What 
constitutes — Cow/irowi isc,)— Where a fl. 
fa. goods was placed in a sheriff’s 
hands &. a levy made, but pltf. after- 
wards compromised with deft,, re- 
viving payment by instalments, but 
giving no directions to the sheriff to 
discharge deft.'s property : — If eld : 
on a roturu of nulla bona months 


afterwards, when deft, had absconded 
without satisfying the balance of the 
debt, pltf. could not sue for a false 
return, us he was precluded by his 
arrangement with deft. — EvKitAROHiM 
V. Leonard (1833), 3 O. i8. 121. — 
CAN. 

p. — — Obtaining return of 

nulla bona.] — A fi.. fa. was placed in 
the sheriff’s hands, with instructions 
not to enforce It until further orders, 
unless other executions should come 
in. No further Instructions were 
received, & pltf. subsequently put in 
an execution with directions to 
proceed at once. The sheriff levied 
on both writs, & paid over the money 
to {}., who had ludemnifled him. Pltf. 
then obtained a TOtum to his writ of 
7inlla bona, which the sheriff said was 
the only return he would make, & 
sued out a ca. sa., on which 11. was 
arrested : — Held : pltf., by taking 
such return, had not precluded him 
self from proceedings against the 
sheriff, & he could inaiutain an action 
for a false return. — Aitkin v. Moody' 
(1856), 13 U. C. R. 169.— CAN. 

H. Evidence — Dedaraiions of exe- 
cution debtor — As to seized property .] — • 
Pltfs’ attorney sent a ft. fa. to the 
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the action ; (2) as they were found to be the 

property of the assignee they wore not available 
for sale under the execution ; & pltf . had sustained 
no damage from the conduct of the sheriff, & could 
not maintain the action. — S timson v, Farniiam 
(1871), L. R. 7 Q. B, 175 ; 41 L. J. Q. B. 52 ; 25 
L. T. 747 ; 20 W. R. 183. 

1116. Against bailiff of liberty — Return made 
by sheriff.] — In an action against a bailiff for 
the false return of nulla bond ujjon a fi. fa. : — 
Hald : (1) the bailiff of a liberty is concluded in 
point of evidence by the return of the sheriff ; 
(2 ) if the sheriff made any other return than that 
which the bailiff made to him he might have his 
action against the sheriff.— 8 haw v. Simpson 
( 1697), 1 Ld. Raym. 184 ; 91 E. R. 1019. 

1117. By whom maintainable — Executor of 
execution creditor.] — An exor. may have an action 
for a false return of a fi. fa. ; & this by the equity 
of 4 Edw. 3, c. 7, because the right being deter- 
mined after judgment the tort is more than 
personal {per Cur.). — Williams v. Carey (1695), 
1 Salk. 12 ; 3 Salk. 149 ; Comb. 322 *, 1 Ld. Raym. 
40 ; 4 Mod. Rep. 403 ; 12 Mod. Rep. 71 ; 91 
E. R. 12. 

Annotation : — Reid. TwyurosK v. Grant (1878), 4 C. 1*. D. 10. 

1118. Waiver of right of action — What con- 
stitutes — Acceptance of amount levied — Though 
only part of indorsed debt.] — If, after a sheriff 
has returned to a^i. fa. for £301, that he has levied 
only £13, i)ltf. goes & receives that £13, he cannot 
maintain an action for false return. — B eynon v. 
(tarrat & Venables (1824), 1 C. & 1*. 154, N. P. 

Annotation, : — Dbtd. Holnica r. Clifton (18.‘i0), 10 Ad. & El. 
073. The case of Beynon v. Gnrrat I’cnaMes, if corrwtly 
reported, cannot bo inalntaiued ; it nii^rht an well be 
arffnod that a creditor, who aoceptH jiart of Ids debt, is 
precluded from recovering the rest {per Cun.). 

1119. — — .J — Where, after a 

return, to a fi. fa. that part only of a debt has been 
levied, 4& that the debtor has not goods whert^on 
the whole can be levied, the creditor accepts that 
part on account, he does not thereby waive his 
riglit of action for a false return.— H olmes v. 
clip-ton (1839), 10 Ad. El. 673 ; 2 Per. iV- Dav. 
556 ; 4 Per. & Dav. 112 ; 8 L. J. C^. B. 247 ; 3 
Jur. 629 ; 113 E. R. 255. 

1120. Withdrawal of execution - 

Giaim for rent.] — (1) If the attorney for an exe- 
cution creditor, on being informed of a claim 
by the landlord for rent, direct the sheriff’s officer 
to withdraw the execution, & he do so, & pltf. 
sue out a ca. m. for the debt, such execution 


creditor cannot bring an action against the sheriff 
for falsely returning to the fi. fa. that so much rent 
was due ; & he will not be entitled to recover 
though he show that the supposed landlord had 
not a right to the rent claimed ; & that the 

attorney, at the time he directed the officer to 
withdraw the execution, did not know what the 
landlord’s title was. — Stuart v. Whitaker (1825), 
2 C. & P. 100 ; Ry. & M. 310, N. P. 

1121. The declaration — Statement of judgment 
debt.] — In an action against the sheriff for a false 
return to a writ of fi. fa., issued on a judgment on 
a sci. fa. ; if tlie declaration states the sum 
recovered by the sci. fa.^ without the costs, it is 
good, if the judgment in the sci. fa. states them so, 
distinctly. — Phillips v. Eamer (1795), 1 Esp. 

I 

Annotation: — Mentd. Clifford r. Hunter (1827), 1 C. & P. 

16. 

1122. Goods of joint debtors — Proof of 

possession by one.] — If pltf. declares against the 
sheriff for a false return of nulla bona to a fa. 
against the goods of R. & J., & alleges that “ al- 
though R. J. had goods, etc., within his baili- 
wick, etc., yet deft.,” etc. ; this allegation is 
sustained, tliough xiltf. do not prove that R. 
had any goods ; for it is severable that both or 
cither of them had goods, etc. — Jones v. Clayton 
(1815), 4 M. & S. 349 ; 105 PI. R. 863. 

Annotations : — Refd. Eox r. Waters (1840), 12 Ad. & El* 

43 ; Miller r. Mynn (1859), 5 Jur. N. S. 1257. Meutd* 

Wright V. Laiason (1837), Murp. & 11. 202. 

1123. Evidence — Declarations of bailiff.] — In 

an action against the sheriff for a false return to a 
writ, wliat was said by the bailiff to whom the 
warrant under it was directed, when asked by 
pltf.’s attorney before the return of the writ, why 
he did not execute it, is evidence against the 
sheriff.— North v. Miles (1808), 1 Camp. 389, N. P. 

Annotation -Refd. Snowball i\ Goodrickc (1833), 4 B. & Ad. 

511. 

1124. To connect bailiff with sheriff — 

Officer’s name in margin of writ — Instructions 
issued to bailiff.] — In an action against the sheriff 
for a false return, to connect him with the acts of 
a particular officer in the execution of the writ, 
it is not enough to show that this officer’s name is 
written in the margin of the examined copy of the 
writ & return. But without producing the war- 
rant, it w'as held to be enough to give in evidence 
a paper issued by the sheriff’s office & directed to 
tliis officer, requiring him to give instructions for 


sheriff, with a letter saying lhat they 
wished to get at two shares of certain 
building society stock standing in the 
name of B. He Ids wife, vvjileh, though 
standing in their name in u repre- 
sentative capacity, were nevertheless 
ttie property of the wife, & therefore 
of del)t. In an action against tho 
sheriff for false return of nulla bona to 
this writ -Held : evidence that B. 
& his wife spoke of those shares as 
tlieir own was inadmissible in this 
action against tho sheriff, even as 
pnmd facie evidence of ownership, & 
so also were answers on oath hy B. 
to interrogatories. — ItoBiNHON n. 
Granok (1859), 18 U. C. H. 260.— 
CAN. 


r. Defence to the action — • Prior 
writ .] — Where writs of ft. fa. goods 
were placed in tho hands of a sheriff 
by several pltfs., with directions to 
levy, but not to sell unless another 
execution was delivered to him ; & 
having received anotlier execution 
returnable the same term as the 
former executions, he returned it 
nwZia bona, & sold imder tho first ; — 
i/eta : the sheriff was liable for a 
false return, tlie directions by tho 


first execution (*reditors being fraudu- 
icut as to the subsequent creditors, & 
tlie first (!xccutious thereby losing 
their priority. - -ItoHS v. Hamilton 
(1840), (1823-1900), 2 Out. Big. 2617. 
—CAN. 


s. — ^ — .] — In an action 

against tho sheriff for a false return, 
it ajipearcd that on tlie day iicfore 
pltfs.’ wTit came in, he received a 
Si. fa. at the suit of K. for more than 
tho value of tlie debtor’s goods, & 
gave a warrant to liis bailiff, who only 
wont to the debtor’s shop & told him 
of it, because he thought more could 
be got by allowing him to go on with 
Ills business. On pltfs.’ writ ho did 
nothing. Pltfs.’ attorney wToto twice, 
urging him to act, & ruled him, & in 
Ecb. 1866, he returned that writ nulla 
bona, K.’s writ having been previously 
ronewod. The ct. being loft to draw 
inferences of fact : — Held : as a 
matter of fact the sheriff never seized, 
or as a matter of law, he abandoned 
the seizure ; & though his acts might 
not affect K. in an action between K. 
& pltfs., yet they prevented him from 
setting up the first writ as a justifica- 


tion for his return to the second ; 
jiltfs. were, therefore, entitled to 
recover. — Foster v. Glass (1807), 26 
U. C. K. 277.— CAN. 

t. Capias ad scUis faciendum 

sued out — «£• return accept with know- 
ledge of falsity.] — To an action against 
a sheriff for a false return of 7iulla 
bona to a writ of fi. fa. the bare fact 
that pltf. after such return sued out 
a ca. sa. will be no defence, unless it 
bo further averred in the plea that 
pltf. accepted the return of nulla 
bona, with a knowledge at the time thdt 
it was false.— B ays v. Kuti'AN (1849), 
6 U. C. R. 263.— CAN. 

u. By request of plaintiff — 

Return acted on — venditioni exponas 
taken otU. J— To an action against a 
sheriff for falsely returning to a fi. fa. 
goods in hand to the value of 5s. & 
itvlla bona as to the residue, wLen 
enough had in fact been seized to 
satisfy the ^vrit, deft, pleaded by way 
of estoppel, that pltf. requested him 
to return nulla bona & accepted & 
acted on that return, A to«^k out a 
ven. ex., with a full kiiowledge of the 
facts : — Held : on demurrer, both 
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SccU 1 . — Writ of fieri facias : Siib-sect. 10, F, {h) ; 
sub-sect. 11.] 

makirife a return to the writ. — Jones v . Wood 
(1812), 3 Camp. 228, N. P. 

Annotatio7i8 : — ^Refd. Morgan v. Brydgee (1818), 2 Stark. 

314 ; Francis v. Neave (1821), 6 Mooro, C. P. 120. 

1126. .] — Shaw v. Simpson, No. 

1110, ante. 

1126. Proof of seizure — Prlmft facie evi- 

dence — False return of nuila bona.] — In an action 
on a false return to a writ of fi. fa. where the sheriff 
returned nulla bona, it is sufficient primd facie 
evidence for pltf. to prove that the sheriff seized 
the goods. — Stubbs v. Lainson (1836), 1 M. & W. 
728 ; 6 Dowl. 162 ; 2 Gale, 122 ; Tyr. &- Gr. 
1000 ; 5 L. J. Ex. 240 ; 150 E. R, 627. 

A7iri-otcUio7is Hammond v. Colls (1845), 1 C. B. 

916 ; Giles v. Giles (1846), 9 Q. B. 1G4. 

1127. Defence to the action — Inquisition to 
ascertain property In goods — Not admissible.] — 

In case against the sheriff for a false return of 
nulla bona, an inquisition taken by him to ascertain 
tlie pi-opert-y of the goods taken under the fi. fa. 
finding them to be the property of a third person, 
not deft, in the execution, is not admissible evi- 
dence for the sheriff. — Glossop v Pole (1814), 
3 M & S. 175 ; 105 E. R. 576. 

1128. Impeachment of Judgment — Coi- 

iateral fraud — Circumstantial evidence.] — (1) The 
return purporting to be made by a lord of a manor 
to the sheriff’s mandate to levy under a writ of 
fi. fa., is primd facie evidence, that the pei'son 
whose return it purports to be is the lord of the 
manor. 

(2) Evidence that the person who actually 
made the return, has acted as bailiff to the lord 
of the manor for sixteen year's, & during that time 
has made the returns for the lord of the manor, is 
sufficient to charge the lord of the manor with the 
acts of the bailiff. 

(3) In an action against the sheriff for a false 
return of nulla bema to a writ of fi. fa., the sheriff 
cannot go into circumstantial evidence to impeach 
the judgment on the ^ound of a collateral fraud. 

(4) In an action against the sheriff for not selling 
the joint property of A. & B. under an execution 
against the goods of A. Semble : half the value 
of the goods, is the proper measure of damages. — 
Tyler v . Leeds (Duke) (1817), 2 Stark, 218, N. P. 

A7i7wtatio7i8 ; — As to (1) B^d. Newland v. Cllffe (1832), 3 

B. & Ad. 630. As to (3) Refd. Lane v. Chapman (1840), 

11 ^Ad. & El. 960 ; Imray v. Magnay (1843), 11 M. & W. 

1129. Goods seized rescued by true owner — 

Evidence of rescuer.] — In an action against a 
sheriff for a false return of nulla bona, after he 


has taken goods in execution, which have been 
forcibly taken out of his possession & carried 
away by a person claiming property in them, 
such person is admissible to prove that they were 
not the property of the debtor, against whom the 
execution had issued, because the sheriff cannot 
maintain an action against him (the witness) for 
the rescue, & after having made such a return, & 
as to all other persons claiming the goods, the 
verdict would be res inter alios acta, & therefore 
could not be used to affect their rights in any 
proceeding against the witness. — Thomas v. 
Pearse (1818), 5 Price, 547 ; 140 E. R. 690 ; 
subsequent proceedings, 5 Price, 578. 

1130. Expense of defending — Agreement by 

bailiff to Indemnify sheriff.] — A sheriff’s bailiff 
covenanted with a sheriff to give him correct 
instructions for his returns, &• to pay him all 
the costs of defending actions, or making or 
opposing motions, touching any matter in which 
the bailiff should act as such ; & also to indcinnify 
him against all expenses he might pay or be liable 
to, by reason of the executing, not executing, 
returning, not returning or misreturn of any 
process, etc., occasioned by the act or default of 
the bailiff. 

The bailiff gave correct instructions for a return 
of nulla bona, which was accordingly made. An 
action being brought against the sheriff for that 
return, he sustained expense in defending it : — - 
Held : the bailiff was liable to indemnify the sheriff 
for the amount. — Farebrotheb v . Wor.slky 
(1831), 1 Cr. & J. 549 ; 1 Tyr. 424 ; 9 L. J. O. S. 
Ex. 166 ; 148 E. R. 1541 ; subsequent proceedings. 


5 O. & P. 102, N. P. 

1131. Bankruptcy of debtor 


-Evidence of 


letltioning creditor.] — (1 ) The plea of not guilty, to 
i declaration in case against a sheriff for a false 
[•eturn of nulla bona to a writ of fi. fa., puts in 
issue only the fact of the sheriff having the money 
in liis hands, & making the return alleged ; & 
it is not competent to him, under that plea, to set 
up as a defence the bkpey. of the debtor before 
the execution of the writ. 

(2) Semble: where, in an action against a sheriff 
for a false return to a fi. fa., he sets up as a defence 
)he bkpey. of the debtor, the petitioning creditor 
.8 a competent witness for deft. — Wright v . 
Lainson (1837), 2 M. & W. 739 ; 6 Dowl. 146 ; 
Murp. & H. 202 ; 6 L. J. Ex. 197 ; 1.50 F. R. 951. 

dTinotatious : — As to (1) Apld. Lewis v. Alcock (1838), 3 

M. & W. 188. Coiuid. Taverner v. Little (1839), 5 Bii«. 

N. C. 678 ; Cobbett r. Hudson (1847), 10 L. T. O. 8. 132. 

i^fd. Wintlo V. Freeman (1841), 10 L. J. Q. B. 161 ; 

Howden v. Standlsli (1848), 6 C. B. 504 ; Cob^tt y. 

Hudson (1849), 12 L. T. O. S. 494. Generally, Mentd. 

Sinclair v. Bag^aley (^1838), 4 M. & W. 312 ; Card v. Case 

n848). 5 C. B. 622 ; Potez v. Glossop (1848), 2 Exch. 191. 


pleas good . —M iller r. Thomas (1854), 
11 U. C. K. 302. — CAN. 

y jYy notice as to lands — ■ 

J>uty of sheriff to inquire.] — Pltf. in an 
execution against lands, is expected 
to point out to the sherifC the property 
of the debtor, but his not doing so does 
not relieve the sheriff, if by reasonable 
inquiries he could nave ascertained 
the fact. Where the deputy-sheriff 
had notice of the debtor owning lands : 
—■//cW : that was sufficient notice to 
the sheriff, although the latter had no 
personal knowledge on the subject, & 
he was liable in an action for a false 


,.*• Mxsrcpresentoiion by plum 

Gff As to title.] — A sheriff havixu 
made a return of a >vrlt of fi. fa 
lauds on hand for want of buyers,' 
« having subsequently, under a wri 
pi ven. ex. in the same suit, sold th 
lands under a binding contract, oj 


which writ of ven. ex. ho made a return 
of “ no lands ” ; a plea on equitable 
groimds to a declaration against him 
for a false return, that pltf. mis- 
represented to the sheriff that the 
lands levied on wore the lands of the 
execution debtor : — Held : to be no 
answer to the action. — PArrEiwoN v. 
Thomas (1862), 11 C. P. 530.— CAN, 

a. Cerlificale as to executions 

— Obtained by false representations .] — 
Declaration against a sheriff for 
falsely certifying that there were no 
executions against the lands of H. 
Plea, on equitable grounds, In sub- 
stance, that pltfs.’ agent duly autho- 
rised in that behalf, late in the day, & 
after deft.'s office was closed, applied 
to deft.’s clerk for the oeriifleato on 
the street ; that the clerk having 
declined to return to the office to 
make the requisite search, pltfs.' 
agent then reprwKJnted to him that 
pltfs. were aware of tholr own know- 


ledge that there were no executions, 
& would take the risk of there being 
any, & would not hold deft, responsible 
if such cortifleate should prove untrue, 
of which the agent said there w^as no 
danger whatever, & the clerk thereupon 
signed the certificate at the agent’s 
request, In reliance solely upon such 
representations, & without searching 
as his duty required, & under the 
belief induced by such representations 
that there were no executions, & upon 
the understanding aforesaid that no 
responsibility should attach to deft. : — 
Held : on demurrer, a good defence, 
for It showed that the certificate w'as 
obtained by the false representation 
of pltfs.’ a^ent made by him at the 
time, for which pltfs. w'ere responsible. 
— Colonial Skcubities Co. v . Taylor 
(1869). 29 U. C. R. 376.-— CAN. 

b. Goods attached under another 

attachment.] — A sheriff having made 
return to a writ of attachment that 
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1132. Deposition.] — In an 

action against a sheriff for a false return of nulla 
bona to a writ of fi. fa., in which the question is, 
whether the goods of the debtor had passed to his 
assignees under his bkpey., deft, need not put in the 
deposition of the petitioning creditor, to show 
what the petitioning creditor’s debt was ; nor is 
deft, limited to the debt only, which is stated in 
the deposition of the petitioning creditor. — 
Birt V. Stephenson (1839), 8 C. P. 741, N. P. 

1133. Not under plea of not guilty.] — 

Wright v. Lainson, No. 1131, ante. 

Goods not those of execution debtor- 
Assigned to third party.] — Declaration in case 
against a sheriff for a false return to a fi. fa., stated 
the judgment & writ ; that the writ was delivered 
to deft, as sheriff, to be executed ; & that, although 
there were then & afterwards, before the return 
of the writ, goods of the debtor witliin deft.’s 
bailiwick, whereof he could & ought to have levied 
the moneys indorsed on the writ, & although a 
reasonable time to have made the levy had 
elapsed, yet deft., not regarding his duty, did not 
within such reasonable time levy the money, but 
therein wholly failed & made default, nor hath 
he paid the money, or any part thereof, to pltf. ; 
& deft, afterwards falsely returned nulla bona : — 
Held : deft, could not set up as a defence, under 
the plea of not guilty, that the debtor had assigned 
the goods to a third party. — Lewis v. Apcock 
(1838), 3 M. & W. 188; 1 Horn & H. 17 ; 7 
L. J. Ex. 55 ; 150 E. R. 1110. 

Annotations: — Clonsd. Taverner Little (1839), 5 Bing. 

N. C. 678. Mentd. Lloyd v, Harrison (1865), 6 B. & S. 36. 

1135. .] — Ri:mmeit v. Lawrence, No. 

540, a?}te. 

1136. No goods of debtor available — Satis- 

faction of landlord’s rent — Debt due on prior writ.] 

— Wintle V. Freeman, No, 1080, a^iie. 

1137. Claim of creditor satisfied — Mitiga- 

tion of damages.] — (1) In an action on the case 
against the sheriff for a false return of 7mUa bona, 
it is competent to deft, to prove, under not guilty, 
that pltf. has been paid his debt, since the execu- 
tion & before action brought [in mitigation of 
damages]. 

(2) Where two executions are in a house, & 
some goods are negligently allowed to be removed 
by the sheriff’s men, & ultimately there is not 
enough to pay out the first execution, the second 
creditor cannot recover damages in an action on 
the case for a false return of nulla bona against 
the sheriff unless he shows that the goods so 
removed would have paid the first execution in 
full, & left a surplus for the second execution. — 
Brennan v. Finnis (1850), 15 L. T. O. 8. 562, 
N. P. 


1138. Damages — Proper measure — On fraudu- 
lent sale by broker — Inadequate price.] — Barnard 
V. Leigh, No. 1095, ante. 

1139 . When recoverable — Some goods negli- 

gently lost — Claim by second execution creditor.] — 

Brennan v. Finnis, No. 1137, ante. 

1140. In respect of issue of venditioni 

exponas — Return by sheriff in ignorance of true 
facts.] — (1) The sheriff having seized goods under 
a writ of fi. fa. employed an auctioneer to sell 
them, who was the brother of the execution 
creditor. The auctioneer sold the goods by private 
contract, & witliin an hour & a half afterwards 
the sheriff, who was ignorant at that time of the 
Side, returned to the writ of fi. fa. the seizure, 
& tliat the goods were in his hands for want of 
buyers. In an action by the execution creditor 
for a false return, the judge at the trial refused 
to direct the jury that they must find some damage 
for pltf. in respect of a writ of voidiiioni exponas, 
which he had issued the day after such return ; — 
Held : consideiing the circumstances under which 
the writ was issued, the judge rightly refused to 
do so. 

(2) To a writ of venditioni exponas, the sheriff 
made a return, in which he accounted for the 
proceeds of the goods by apx)lying part thereof in 
the payment of rent due to the landlord of the 
premises wherein the goods were seized, & by 
retaining the residue for charges which he had a 
right to make, with the exception of a sum claimed 
for possession-money, to which the sheriff was not 
entitled. The premises, however, in which the 
seizure was made consisted of two houses held 
under separate landlords, & besides the sum so 
paid for rent to one of such landlords, there was 
owing for rent to the other landlord a sum 
exceeding the value of the proceeds. In an action 
against the sheriff for a false return : — Held : the 
sheriff’ was not (^stopped by his return from 
showing that such rent was due, &, by reason of 
Landlord & Tenant Act, 1709 (c. 14), requiring 
the sheriff to pay one year’s rent out of the 
proceeds, pltf. had sustained no damage by the 
false return, & had, therefore, no cause of action.— 
Levy v. Hale (1859), 29 Ij. J. C. P. 127 ; 1 L. T. 
132 ; 6 Jur. N. S. 702 ; sub nom. Levi v. Hale, 
8 W. R. 126. 

Antiotation : — Generally, Mentd. Siinibon v. Farnham (1871), 

L. II. 7 0. B. 175. 


Sub-sect. 11. — Remedies for Recovery op 

Proceeds. 

1141. Scire facias — Goods allowed to be rescued.] 

— If a sheriff suffers goods seized under an execu- 
tion, & returned by him of such a value, to bo 


ho had seized certain property under 
pltfs.’ attachment, & hold it sub- 
ject to that attachment till the 
debt & costs were paid, is estopped, 
while that rt’iturn stands, from return- 
iuBT nulla bona to the execution issued 
on pltfs.’ judgment ; & in an action 
for a false return, it is no defence to 
allege that at the time of delivery to 
him of the attachment in pltfs.' suit, 
the sheriff had already attached the 
same property under another attach- 
ment, wldch it was not sufficient to 
satisfy. — K vkritt v. Lynds (1880), 
20 N. B. R. (4 P. & B.) 384.— CAN. 

0. Debtor's title merely that 

of personal rcpreacntalivc — Onus of 
proof.] — After the death, in May, 1880, 
of A., a shopkeeper, hla daughter B. 
carried on the business. Judgment 
was obtained against B. personally, & 
a fi. fa. issued thereon & delivered to 
the sheriff in Mar. 1881. At this time 
B. was in possession of shop goods of 


considerable value, some of which liad 
been the property of A. in his lifetime 
Sc the rest were purchased out of the 
mocoods of sale of other goods of A. 
Tho sheriff, having required & obtained 
an indemnity from tho execution 
creditor before seizure, received from 
the execution debtor a cheque for 
£98, which, according to the evidence 
of some of tho witnesses on behalf of 
the sheriff, was given to him as a 
security that the goods would be forth- 
coming in a sliort time. The sheriff! 
subsequently made a return of nulla 
bona, & tho execution creditor having 
brouglit an action against liim for a 
false return, & for money had & 
received, he repaid the amount of the 
cheque to the execution debtor, 
having retained it for a period of about 
ten months ; & at the trial claimed to 
have a verdict directed in his favour, 
on the grounds that the goods were 
not the goods of B. & that tho giving 


of tho cheque under tho circumstances 
was not a levy. No evidence was 
Iren of any testamentary disposition 
y A. The judge having refused to 
give such a direction, & a verdict 
liaving been found for pltf. : — Held : 
in the absence of any proof that the 
trading was carried on by B. as 
personal representative of A., tho 
onus of which lay on the sheriff, the 
goods purchased by her after A.’s 
death could not bo held to be assets 
of A., & the judge was right in refusing 
to direct a verdict in favour of the 
sheriff. — K klly v. Browne (1883), 
12 L, R. Ir. 348.— IR. 


PART III. SECT. 1, SUB-SECT. 11. 

d. Attachment against sheriff — 
More than six months out of office.] — 
Tho ct. will not attach sherm more 
than six months out of office before 
the rule issued against him, lor not 
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Se el. 1 . — Writ of fieri facias : Sub-sect, 11.] 

rescued out of his hands, a sci, fa. lies to have 
execi^tion against him of the money according to 
the vMue returned. — Mildmay v. Smith (1671), 
2 Saund. 343 ; 2 Keb. 821 ; 85 E. R. 1139. 

Annotaiioris : — Consd. Stimson r. Farnham (1871), L. R. 

7 Q. B. 175. Refd. Clerk v. Withers (1704), 2 Ld. Rayin. 

1072 ; Giles v. Grover (1832), 9 Bing. 128 ; White v. 

Chappie (1847), 16 L. J. C. P. 233 ; Levy v. Hale (1859), 

29 L. J. C. P. 127 ; Willis, Winder r. Combe (1884), 1 

T. L. R. 36. Mentd. Boson v. Sandford (1689), 3 Mod. 

Hep. 321 ; I’arker e. Atfeild (1700), 1 Salk. 311 ; Brasyer 

V. Maclean (1875), L. R. 6 1*. C. 398. 

1142. Order of court.] — Sheriff ordered to pay 
money levied on a fi. fa. — Sprag v. Richardson 
(1700), 12 Mod. Rep. 349 ; 88 E. R. 1372. 

-Rule for the sheriff to bring in 
money levied by him on fi. fa.^ granted. — Thomp- 
son V. Dempster (1735), Lee temp. Hard. 180 ; 
95 E. R. 110. 

.J—De Medina v. Grove, No. 401, 

ante. 

1145. .] — If execution is by mistake issued 

for a larger sum than is really due the party 
aggrieved should apply to the ct. Money had & 
rec-.eived does not lie. — Holdway v. Ray (1803), 

1 New Rep. 273. 

1146. Judgment against debtor — Without 

debtor’s knowledge — Authority of solicitor.] — 

Where it appeared that one of two joint delfts, 
had no notice that he was party in an action, until 
the debt & costs were levied upon his goods, & 
that he had not employed the attorney who 
appeared for him ; the ct., upon an ax>plication 
by deft, to have the proceeds of the levy returned 
t-o him, referred the rule to the prothonotary, for 
the purpose of ascertaining whether the attorney 
was in insolvent circumstances, & it being proved 
that he was, the rule was made absolu^. — 
Stanhope v. Firman (1836), 3 Bing. N. G. 301 ; 

2 Hodg. 253 ; 4 Scott, 39 ; 6 L. J. C. P. 12 ; 132 
E. R. 426 ; sid) iiom. Stanhope v. PIavery, 5 
Dowl. 357. 

Amwtutioris Mentd. Hanibldgc u. De La Cruet & Francois 

(1846), 10 Jur, 1096 ; Reynolds v. Howell (1873), L. R. 

8 Q. B. 398 ; Yonge u. Toynbee, (1910J 1 K. B. 215. 

1147. Although sheriff ordered to repay 

money — By House of Commons.] — (1) Goods of 11. 
being taken under a fi. fa. for damages, a venditioni 
exponas was sued out, to which the sheriff, after 
obtaining an extension of time, returned Dec, 19 
that he had sold for the money directed to be 
levied, & had the amount in ct. to be rendered to 
pltf., as commanded by the writ. He did not, 
however, on request, pay the money to pltf. who, 
on the first day of the following term, obtained a 
rule calling on the sheriff to show cause why he 
should not pay to pltf. the amount mentioned in 
the return : — Held : no answer to this applica- 
tion, that the House of Commons, by resolutions 
subsequent to the granting of the rule, had declared 
the levy a contemjit of their privileges, ordered 
the sheriff to jiay back the money to H., & com- 
mitted the sheriff, for his alleged contempt, to the 
custody of the serjeant-at-arms, where he remained 
at the time of showing cause. Qu. : whether, after 
such return as above stated, the sheriff could 
excuse non-paynient of the money under a ride 
of ct., by showing that, without actual laches on 
his part, he had been prevented from paying it by 
superior force. 


(2) After the above return, & after the granting 
of the rule nm, the Insolvent Debtors’ Court, by 
an order purporting to be made in the matter of 
S., pltf., an insolvent, on the application of a 
creditor, directed the sheriff to retain the money 

should show cause why the money should not be 
paid over to the provisional assignee : — Held : 
the x>endency of such rule was no answer to the 
present application, since this ct., after directing 
the money to be paid over to 8., could provide, 
by further order, for the interests of parties really 
entitled. 

(3) The sheriffs not having paid over the money 
in obedience to the order, the ct. made a rule for 
an attachment absolute against them, though they 
dejiosed that they were personally under confine- 
ment, & had no means of obeying the order but 
by directing their subordinate officers to pay the 
money, which if the officers did, they would 
probably incur a like imprisomnent. — Stcx'KDALE 
V. Hansard (1840), 11 Ad. & El. 253; 8 Dowl. 
522 ; 3 State Tr. N. 8. 723 ; 3 I’er. & Dav. 330 ; 
9 L. J. Q. B. 75 ; 4 .Tur. 68 ; 113 E. R, 411. 

1148. Although fund claimed by assignees 

of debtor.] — Stockdale v. Hansard, No. 1147, 
ante. 

114 . 9 . Attachment for non-compliance.] — 

Stockdale v. Hansard, No. 1147, ante. 

— — .] — A’ce, further^ Sheriffs & Bailiffs. 

1150. Sum claimed for sheriff’s expenses.] 

— On Jan. 26, 1846, the sheriff, under a fi. fa. 
sued out by pltf., seized deft.’s goods. At pltf.’s 
request the sale was deferred. On May 9, the 
pltf. paid all expenses up to that date, & then 
wrote to the officer in possession, “ I’rovided deft, 
satisfies all future claims, the sale may be post- 
poned.” The officer remained in possession till 
Sejit., after a peremptory order from pltf., sold 
the goods on Sept. 20. On being ruled, the sheriff 
returned, on Oct. 24, that after deducting various 
sums for expenses, among which was an item of 
£20 possession money, he had £34 ready to pay 
pltf, Pltf, ai:>xjlied to the ct. to order the sheriff 
to pay him the sum of £20 possession money, as 
well as the sum of £34 : — Held : pltf., by his com- 
munications with & directions to the officer, did 
not thereby discharge the sheriff, & the proper 
course to enforce the sheriff’s liability was by sum- 
mary application, & not by an action for money 
had & received. — Botten v. Tomlinson (1847), 
16 L. J. C. P. 138. 

1151. Notice to be served on sheriff.] — 

A rule calling on a sheriff to show cause why he 
should not pay to the pltf.’s solrs. the money levied 
under a fi. fa. is a rule or order to show cause in an 
action within Ord. 53, r. 2, & the application can- 
not be heard unless notice of motion has been given 
to the sheriff under Ord. 53, rr. 3 & 4. — Delmar v. 
Fbeemantle (1878), 3 Ex. D. 237 ; 47 L. J. Q. B. 
767 ; 26 W. R. 683. 

1152. Action for money had received.]— 

lIoLDWAY V. Ray, No. 1145, ante. 

Money paid under threat of execution.] — 

See Contract, Vol. XII., p. 556. 

1153. Action for debt — Against under-sheriff.] 
—An action lies against an under-sheriff for money 
levied under a fi. fa. — Speake v. Richards (1617), 
2 Show. 281 ; 1 Brownl. 51 ; Hut. 11 ; Hob. 206 ; 


giving un acumint of ealoh made i 
moneys received from a deft, on writi 
although the rnle directing the shori 
to render siurh an account had befoi 
been granted. — M ott v. Gray (1841 
1 U .0. R. 392 ; 2 1*. R. 183.— CAN. 


e. Action against, sheriff .] — If the 
sheriff has parted with goods which 
he hod levied on under an execution, 
he cannot be called on to sell under a 
venditioni exponas ; the remedy against 
him is by action. — ^P hilips v. Dicken- 


son (1831), (1825-1897), N. B. Dig. 
713.- CAN. 

f. For money had & re- 

ceived .] — Money had & received may 
be had & maintained against a sheriff 
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Moore, K. B. 886 ; 89 E. R. 940 ; suh nom. Spark 
V. Richards, Noy, 22. 

Anrwiations : — ^ReJd. Lanfcdon v. Wallis (1698), 1 Lut. 582 ; 
Kempe v. Goodall (1705), 2 Ld. Raym. 1154 ; Morland v. 
Pellalt (1829), 7 L. J. O. H. K. B. 54 ; Magrath v. Hardy 
(1838), 4 Bing. N. O. 782. Mentd. Wiles v. Woodward 
(1850), 20 L. J. Ex. 261 ; R. v. Blakemoro (1852), 2 Den. 
410; Feversham v. Emerson (1855), 11 Exch. 385. 

1154. Against executor of sheriff.]— Debt 

lies against the exors. of a sheriff for the non- 
payment of money levied on & fi . fa. — Perkinson 
V. Gilford (1639), Cro. Car. 539 ; 79 E. R. 1064. 
Annotations: — Refd. Mildmay v. Smith (1671), 2 Sannd. 
343 ; Williams v, Cary (1695), Coml>. 322 ; Langdon v. 
Wallis (1(598), 1 Lut. 582 • Morland v. Pellatt ^828), 8 
B. & C. 722 ; Higgins v. M'Adam (1829), 3 Y. & J. 1 ; 
Giles V. Grover (1832), 9 Bing. 128. Mentd. Hambly v. 
Trott (1776), 1 Cowp. 371. 

1156. Against executor of under-sheriff.j — 

Where an under-sheriff, since deceased, acting as 
sheriff during the vacancy of the shrievalty under 
Estreats Act, 1716 (c.l5),s. 8, wrongfully retained 
the proceeds of an execution : — Held : an action 
for money had & received was maintainable against 
the exor. of the under-sheriff by the execution 
creditors to recover the sum so wrongfully 
retained. — G loucestershire Banking Co. v. 
Edwards (1887), 20 Q. B. D. 107 ; 57 Ijk^ J. 
Q. B. 51 ; 58 L. T. 463 ; 36 W. R. 110 ; 4 T. L. R. 
112, C. A. 

1156. By executor of creditor — Defence of 

Statute of Limitations.] — To an action of debt, 
brought by an exor. against a sheriff to recover 
money levied on a ji. fa. under an execution sued 
out by testator, deft, cannot plead Htat. Limita- 
tions. — CocKRAM V. Welby (1(577), 2 Mod. Rep. 
212 ; 1 Ereem. K. B. 236 ; 1 Mod. Rep. 245 ; 
2 Show. 79 ; 86 E. H. 1031. 

Annotatiom : — Refd. Morland v. I’ellatt (1829), 7 L. J. O. 8. 
K. B. 54. Mentd. Vaughan v. Guy (1 729), 1 Barn. K. B. 
271 ; Paget v. Foley (1836), 3 Scott, 120. 

1157. .] — If the sheriff levy money upon a 

fi. fa. pltf. may have an indebitatus assumpsit 
against him for so much money received to his 
use (Holt, C.J.). — Jones v . Morley (1097), as 
reported in Comb. 429 ; 90 E. R. 571 ; on appealy 
suh nom. Morley v . Jones (1698), Show. Pari. 
Cas. 140, H. L. 

Anywtaiions :■ — Mentd. Hales r. Owen (1703), 2 Ld. Ruyin. 
904 : Stapilton v. Stapllton (1739), 1 Atk. 2 ; Fleetwood 
r. Templeman (1740), Barn. Ch. 187 ; Houghton v. Tate 
(1829), 3 Y. & J. 486. 

1168. For value returned.] — Clerk v . 

Withers, No. 06, ante. 

1159. Without demand for payment.] — 

After a return to a writ of fi. fa. that the money 
is levied, the sheriff is liable to an action for money 
had & received, without any demand of payment. 
— Dale v . Birch (1813), 3 Camp. 347, N. P. 

Annotations: — Oonsd. Swain v. Morland (1819), 1 Brod. & 
Bing. 370. Refd. Morland v. Pellatt (1828), 8 B. & C. 722. 

1160. Subsequent extent by Crown — Proceeds 

paid to Crown.] — Where goods were taken in 
execution by the sheriff on a fi. fa., & whilst they 
remained in his hands unsold, an extent came at 
the King’s suit tested after the entry of the 
sheriff under the fi. ja. ; & the sheriff thereupon 
seized the goods subject to the former seizure, & 
afterwards sold them under a venditioni exponas 
issued upon such extent, & paid over the proceeds 
of such sale by order of the Ct. of Exch. ; — Held : 
at all events, without determining whether the 
King’s extent was under the circumstances 
entitled to priority, pltf. could not maintain money 


had & received against the sheriff for the proceeds 
of such sale. — Thurston v. Mills (1812), 16 
East, 264 ; 104 E. R. 1085. 

Annotations: — Consd. Giles v. Grover (1832), 9 Bing. 128. 

Refd. Swain v. Morland (1819), 1 Brod. (ic Bing. 370; 

11. V. Giles (1820), 8 Price, 293. 

1161. .] — Where goods had been seized 

under a fi. fa., part of them sold on Saturday, & 
the remainder on Monday ; an extent, tested on 
the Monday, was put into the sheriff’s hand at 
six o’clock, after the goods had been delivered to 
toe purchasers, & the money received by the 
sheriff ; — Held : the execution was executed, & 
the party who issued the fi. fa. might recover of 
the sheriff, in an action for money had & received, 
the money levied under the sale. — Swain v. 
Morland (1819), 1 Brod. & Bing. 370 ; 3 Moore, 
C. P. 740 ; 129 E. R. 766. 

Annotations : — Refd. HlggiUH v. M‘Adam (1829), 3 Y. & J. 1 ; 

OilcH V, Grover (1832), 9 Bing. 128; Discount Banking 

Go. of England v. Lambarde (1893), 42 W. R. 50. Mentd. 

Edwards r. R. (1854), 9 Exch. 628 ; Wright v. Mills 

(1859), 5 H. & N. 488 : Clarke v. Bradlaugli (1881), 44 

L. T. 779. 

1162. .] — An action for money had & 

received at the suit of a pltf. who has sued out a 
fi. fa. lies against the sheriff who executed it, if 
he retain more money in his hands than he is 
entitled to do, the party injured not being bound 
to proceed by motion in Bank. — liONGDlLL v. 
Jones (1816), 1 Stark. 345, N. P. 

1163. — Defence by sheriff — Bankruptcy of 
debtor — Known to creditor at time of action 
brought.]- -Where the sheriff returned to a fi. fa. 
issued on a judgment against G., that ho had 
levied, & part of the goods remained in his hands 
for want of buyers, & afterwards a venditioni 
exponas issued, under which the sheriff sold part 
of the goods ; — Held : in an action against the 
sheriff for not selling the residue nor paying the 
money, he might, notwithstanding his return, be 
admitted to prove that G. became bkpt. before 
the judginent, & that pltf. knew his insolvency 
at the time of action. — Brydges v. Walpord 
(1817), 6 M. & S. 42 ; 105 E. R. 1158. 

Annotations Distd. Field v. Smith (1837), 2 M. & W. 388. 

Consd. Standieh v. Ross (1849), 3 Exch. 527. 

1164. Stay of proceedings— Payment of 

sum levied — Without costs.] — In an action brought 
against the sheriff for money levied under a fi. fa. 
without any previous demand, the ct. will stay 
the proceeding, upon payment of the sum levied, 
without costs. — Jefferies v. Sheppard (1820), 
3 B. & Aid. 090 ; 106 E. It. 815. 

Annotation :— ‘Retd. Copland v. I’owell (1823), 8 Moore 

C. P. 400. 

1165. Surplus of proceeds — Sale by bailiff 

by direction of debtor’s assignees.] —Where a 
sheriff’s officer had seized under a fi. fa. goods of 
a trader, more than sufficient to satisfy the levy, 
& the trader having become bkpt., & assignees 
chosen before the goods were sold, the assignees 
authorised the officer to deliver the whole of the 
goods to B. & to receive from him a certain sum 
as the full value of the goods, which ho did accord- 
ingly, & out of that money satisfied the execution 
credjtor, but never paid over the residue to the 
assignees : — Held : they could not sue the sheriff 
for this money, the officer not having derived his 
authority to sell the whole of the goods from the 
sheriff, but from pltfs., the assignees. — OooK v. 
Palmer (1827), 6 B. & C. 739 ; 9 Dow. & Ry* 


by pltf. in the suit for money levied o: 

execution. — Shutkr v, Leonar 
(1834), 3 O. S. 314.— CAN. 


ff. Repayment when jndgmeni rr- 
v^atd — LiabilUy for interest.y—Pltt. 


issued execution against defts., & 
received a sum of 11,358.89, being 
proceeds of solo of goods of deft. C. 
On reversal of the judgment pltf. 
thereupon became liable to repay the 
$1,358.89. The money was paid to 


the solrs. for defts., but without 
interest : — Reid : deft, entitled 
interest at lawful rate. — 

Cox 

O. L. R. 96.— CAN. 
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Execution. 


Sect. 1. — Writ of fieri facias: Svh-secis. 11 <£: 12, 
A. (a), (b) (c).] 

K. W: 723 ; 5 L. J. O. S. K. B. 234 ; 108 E. R. 
023. 

1166. By debtor — Against sheriff — Goods 

conveyed away before execution.] — The sheriff 
seized goods in the possession of 8. to satisfy a 
fi. fa. issued against him ui)on a judgment of non- 
suit for £67. S. had previously conveyed all his 
estate & effects to H. by a deed which it was 
contended was fraudulent & void against creditors : 
& H. gave notice to the sheriff’s officer not to sell, 
& demanded the goods. The officer refused to 
deliver them except on payment of £97, the addi- 
tional £30 being claimed for poundage expenses, 
etc., which the person sent by H. to demand the 
goods paid under protest. The sheriff being ruled 
to return the writ, returned that he had levied of 
the goods & chattels of pltf. S. the sum of £67. 
In an action for money had received, brought by 
S. against the sheriff to recover back the £30 : — 
Held : it was a question for the jury, & ought to 
have been left to them, whether the money paid 
to redeem the goods was the money of S. or not, 
& if it was not, he was not entitled to recover, & 
the sheriff was not estopped by his return to say 
that the excess beyond the £67 was not the money 
of S. — SCARFE V. Haixifax (1840), 7 M. & W. 
288 ; 10 L. J. Ex. 332 ; 151 E. R. 775. 

1167. .] — Holdway v. Ray, No. 1145, 

ante. 


Sub-sect. 12. — Liability for Wrongful or 
Irregular Seizure, etc. 

A. Sheriff. 

(a) In General. 

1168. General rule.] — Lovick v. Crowder, No. 
514, ante. 

1169. Failure to levy — Action lies.] — If a minister 
of justice has warrant to attach the goods of 
another, if he can do it & do it not, an action upon 
the case lies against him (C’oke, C.J.), — Anon. 
(1616), 3 Bulst. 212 ; 81 E. R. 179. 

1170. Negligence.] — Justice v. 

Gower (1843), 2 L. T. O. S. 208. 

1171. — — Not without actual 

pecuniary damage.] — ( 1) An action cannot be main- 
tained against a sheriff for negligence in not 
levying under a fi. fa. without showing actual 
jiccuniary damage, & although primd facie the 
measure of damage is the value of the goods which 
might have been & were not levied, yet it is for 
the jury to say looking at the probabilities of the 
case, whether or not, if the execution had been 
levied pltf. would have derived any benefit from 
it, by reason of the other creditors of the execution 
debtor being in a position to make him bkpt. 

(2) A conveyance by a debtor of his goods to 
two creditors for the benefit of themselves & the 
other creditors passes the property at once, on the 
execution of the deed by the debtor, without any 
assent on the part of the trustees ; but the know- 
ledge of the debtor, at the time of making the deed, 
tliat a writ of execution is out against his goods, 
must be taken to be the knowledge of the trustees 
within Mercantile I^aw Anendment Act, 1850 
(c. 97), 8 . 1 ; & consequently the trustees’ title is I 


not protected by that sect., & the goods are bound 
by the delivery of the writ to the sheriff. — H obson 
V. Thelluson (1867), L. R. 2 Q. B. 642 ; 8 B. & S. 
476 ; 30 L. J. Q. B. 302 ; 16 L. T. 837 ; 15 W. R. 
1037. 

Annotations: — As to (1) Retd. Hodder v. Williams, [1895] 
2 Q. B. 663. As to (2) Reid. Re. Davies, Kx p. Williams 
(1872), 26 h. T. 303 ; Ehlors, Seel v. Kauffman & Gatos 
(1883), 49 L. T. 800. Oencrally, Mentd. Woodhouse v, 
Murray (1867), 8 B. & 8. 464 ; Muller & Co.’s Margarine 
1 ). I. R. Comrs. (1899), 69 L. J. Q. B. 291. 

1172. Violation of priorities — Between several 
creditors.] — S malcomb v, Buckingham, No. 526, 
ante. 

1173. .] — Dennis v. Whetiiam, No. 

516, ante. 

1174. Failure to have money in court — Sheriff 
not ruled to return writ.] — An action on the case 
does not lie against a sheriff, who has not been 
ruled to return the writ, for neglecting to have the 
money in ct. according to the exigency of a fi. fa . — 
Moreiand V. Leigh (1816), 1 Stark. 388, N. P. 
Annotations : — Refd. Mullet v. Challis (1851), 16 Q. B. 239 ; 

Shaw V. Kirby (1888), 4 T. L. R. 314, 

1175. Improper removal of goods — Liability to 
creditor — Rescue by third party.] — If a deputy 
sheriff, being in possession of goods seized under 
an immediate extent &, having received a subse- 
quent fi. fa. at the suit of a subject, contract with 
the judgment creditor to deliver him, in satisfac- 
tion of his execution a certain quantity of the goods 
seized, on his paying into the sheriff’s hands the 
debt due to the Crown, which is accordingly paid 
to liim, & if afterwards whilst his officer is in the 
act of delivering & measuring the quantity 
specified to pltf.’s agent, to whom he had given 
up the key, the goods are rescued, the sheriff is 
liable to the judgment creditor, who may maintain 
a special assumpsit on the contract, whether the 
sheriff be authorised so to contract or not, or on a 
common count for goods sold delivered, or for 
money had & received. — T homas v. Peause 
( 1818), 5 Price, 578 ; 146 E. R. 699. 

1176. No negligence by sheriff.] 

— Pltfs. having instructed a sheriff’s officer to 
seize certain propert-y under a writ of fi. fa.y the 
sheriff’s officer, upon taking possession, was turned 
out of the premises by men in the employ of the 
holder of a bill of sale over the property, the 
goods being greatly damaged by the disorder 
which took place. The property had on the date 
of seizure passed into the custody of the Bkpey. 
Ct. : — Held: (1) the sheriff was not liable to 
pltfs. where goods which he had seized had been 
destroyed when no negligence was proved ; (2) as 
at the date of seizui'e the property was in the 
possession of an officer of the Bkpey. Ct., it could 
not also be in that of the sheriff, & the latter was 
not responsible for the damage done to them. — 
Willis, Winder & Co. v. Combe (1884), 1 T. L. R. 
36 ; Cab. & El. 353. 

1177. Removal by debtor — Negligence 

of sheriff’s officer.] — Where a sheriff’s officer negli- 
gently allows goods which have been seized to be 
removed by the debtor the sheriff is liable to be 
sued for the damage caused by such removal. — 
Trent Brothers v. Hodgson (1886), 1 T. L. R. 
268. 

1178. Fraudulent representations — As to seizure 
Liability for loss or costs incurred.]-— Liability of 

sheriff for not seizing & selling under a fi. fa. 


PART III. SECT. 1, SUB-SECT. 12.— 
A. (a). 

1168 i. General rule .] — ^Att action is 
not maintainable etgainst a sheriff who 
has, in obedience to a valid writ, 
seized property privllepred under Home- 
stead Acts, without prior legal not^ca- 


tlon of its exemption. — Johnson v. provlnfl: a writ of execution. — Holt v. 
Ha^is (1878), 1 B. C. R. pt. 1, 93.— JARVIS (1830), Dra. 200.— CAN. 

of plaintiff— To huve 

n. WMt must he proved ,] — In an action tried hy jury .] — A party oom- 
action aoralnst a sherlfT for seizing: plaining of an lllog^ seizure of his 
goods It is sufllciont to prove that they goods has a right to have his action 
were seized colore officii, without Wied hy a Jury unless be expressly 
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Semble : liable for fraudulent representations of 
having held possession of goods under a ft, fa. 
where loss is incurred. — J ustice v. Gower (1843), 
2 L. T. O. 8. 208. 

1179 . Continuing undue time in debtor’s house.] 

— Cooke v. Birt, No. 5(58, ante. 

(h) Illegal Entry. 

1180 . Trespass — Piea that outer door was open.] 

— Trespass for breaking open the outer door of 
pltf.’s dwelling-house, & entering therein, etc. 
Plea, justifying the entry, generally, under a 
pluries ft. fa. 

Demurrer, assigning for cause that in the plea 
it was not averred that the outer door was open 
at the time defts. entered under the writ ; — Held : 
the plea was bad. — Buckeniiam v. Francis 
(1825), 11 Moore, C. P. 40 ; 4 L. J. O. 8. C. P. 51. 
Annotation : — Reid. Pugh v. Griffith (1838), 7 Ad. & El. 827. 

1181 . .] — Kerbey V. Denby, No. 591, 

ante. 

1182 . Allegation of breaking doors & locks 

— General justification insufficient.] — Declaration 
in trespass charged that defts. broke & entered 
pltf.’s house & made a noise, etc., <fe also then 
broke open ten doors of pltf., of & belonging 
to the dwelling-house, & broke to pieces ten 
locks of the doors with which they were then 
fastened, & seized pltf.’s goods. Justification 
under a ft. fa., by one deft., alleging that he sued 
out the writ, & that, by authority thereof, the 
other deft., being the sheriff, peaceably entered, 
the outer door being open, in order to seize, 
& did then seize, the goods then being in the 
house ; <te in so doing defts. unavoidably made 
some noise, etc. ; which were the trespasses, etc. 
On special demurrer : — Held : the plea was bad, 
the breaking of the doors & locks being not 
aggravation merely, but a substantive trespass 
distinct from the breaking & entering, & requiring 
to be justified, which was not done. 

If the breaking & entering & breaking the doors 
& locks were all one act, the plea, as to these, 
amounted to not guilty (Paiteson, J.), — Cur- 
lewis r. Laurie (1848), 12 Q. B. 640 ; 11 L. T. O. S. 
308 ; 116 E. li. 1009. 

1183 . -.] — Pp:rcival v. Stamp, No. 592, ante 

1184 . Substantial grievance done.] — The 

sheriff held not entitled to protection against an 
action of trespass in wrongfully entering a house 

taking certain goods in execution, where a 
substantial grievance had been done to the person 
whose house was entered. — D e Coppett v. 
Barnett (1901), 17 T. L. R. 273, C. A. 

Right to break in, see Sub-sect. 4, E. (c) (ii.), ayite. 

(c) Wrongful or Irregular Seizure. 

1185 . Punishment by court.] — How far the ct. 

will not punish a sheriff for taking goods to an 
excessive value under an execution. — W alker v. 

— (1731), 2 Barn. K. B. 10 ; 94 E. R. 323. 

1186 . Trover — Not for goods seized under 
extent.] — Trover will not lie against a sheriff for 
the wrongful seizure of goods under an extent. — 


R. V. Woodward (1699), 1 Ld. Raym. 736 ; 91 
E. R. 1392. 

1187. Production of warrant sufficient — 

Without writ.] — Gibbins v. Phillips, No. 813, 
ante. 

1188. Seizure under second writ — First writ 

alleged fraudulent — Declaration of debtor as to 
fraud.] — A. sued out a writ of ft. fa. against the 
goods of B. & the sheriff executed a bill of sale 
of certain goods to A. After this, B. remained 
in possession of the goods, & the sheriff again 
took them, under another execution against B. : — 
Held : in an action brought by A. against the 
sheriff for taking these goods, the declarations of 
B. were evidence for deft, to show that A.’s 
execution was merely colourable. — Willies v. 
Farley (1828), 3 C. & P. 395. 

1189. Goods of reputed wife — Not In fact 

so.] — Glasspoole V. Young, No. 710, ante. 

1190 . Goods of third party — Falsely repre- 

sented to be those of debtor — Action by assignees of 
third party.] — In trover by assignees of a bkpt. 
against a sheriff for the conversion of the bkpt.’s 
goods, seized under a ft. fa. against C. & D., it 
appeared that, immediately before the seizure, 
the bkpt. told the officer that the goods were the 
property of (1. ; &, immediately afterwards, he 
contradicted that statement, & said they were 
the goods of 1). The jury found, that the goods 
were in reality the bkpt.’s*, but also, that he repre- 
sented the goods to tlie officer as the goods of C., 
so as to induce the officer, by that false repre- 
sentation, to seize them ; — Held : under the plea 
of not possessed, this finding did not estop the 
bkpt., & pltfs. as assignees, from complaining of 
the seizure of the goods as their own. — Freeman 
V. Cooke (1848), 2 Exch. 654 ; 6 Dow. & L. 187 ; 
18 L. J. Ex. 114 ; 12 L. T. O. S. 66 ; 12 Jur. 777 ; 
154 E. R. 052. 

Annotations Refd. Howard v. Hudson (1863), 2 E. & B. 1 ; 
Bill V. Richards (1857), 26 L. J. Ex. 409; Duuston v. 
Paterson (1857), 2 C. B. N. B. 495 ; Richards v. Johnson 
(1859), 5 Jur, N. S. 520 ; Hardinj? v. Hall (1866), 14 
L. T. 410 ; Btimson v. Farnham (1871), L. R. 7 Q. B. 175 ; 
Jones (Holloway) r. Woodhouse, [1923] 2 K. B. 117. 
Mentd. Hallifax v. Lyle (1849), 3 Exch. 446; Foster v. 
Mentor Life Assco. (1854), 3 E. & B. 48 ; Jorden r. Money 
(1854), 5 H. L. Oas. 185; Lewis v. Clifton (1854), 22 
L. T. O. S. 259 ; A,-U, v. Btephens (1855), 1 K. & J. 724 ; 
Kent V. Thomas (1856), 1 H. & N. 473 ; Bigg v. Strong 
(1857), 3 Sm. & O. 592 ; Simpson v. Accidont Death 
Insce. (1857), 2 C. B. N. S. 257 ; Clarke & Chapman v. 
Hart (1858), 6 H. L. Cas. 633 ; Cornish v. Ahington (1859), 
4 H. & N. 549 ; ITetchor v. Fletcher (1859), 1 E. & B. 
420 ; Sweeting v. Pearce (1859), 6 Jur. N. S. 753 ; Ward 
V. S. E. Ry. (1860), 2 E. & E. 812 ; Cave v. Mills (1861), 
8 Jur. N. S. 363 ; Greenish v. White (1861), 31 L. J. C. P. 
93 ; M't’anoo v. L. &, N. W. Ry. (1861), 7 Jur. N. S. 
1304 ; White v. Greenish (1861), 11 C. B. N. S. 209 ; 
Betts V. Meuzles (1862), 10 H. L. Cas. 118 ; Ashpitel v. 
Bryan (1863), 3 B. & S. 474 ; Swan v. North British 
Australasian Co. (1883), 2 H. & C. 175 ; Re Bahia & Sau 
Francisco Ry. (1868), L. R. 3 Q. B. 584 ; Webb v. Horne 
Bay Comrs. (1870), L. R. 5 Q. B. 642 ; Brook v. Hook 
(1871), L. R. 6 Exch. 89 ; Maxted v. Paine (1871), L. R. 
6 Exch. 132 ; Smith v. Hughes (1871), L. R. 6 Q. B. 597 ; 
Citizens’ Bank of Louisiana v. First National Bank of 
Now Orleans (1873), L. R. 6 H. L. 352 ; Wallis e. Biddiok 
(1873), 22 W. R. 76 ; Arnold v. Cheque Bank, Same v. 
City Bank (1876), 1 C. P. D. 578 ; Harris v. G. W. Ry. 
(1876), 1 O. B. D. 515 ; Polak v. Everett (1876), 1 Q. B. D. 
669 ; Roden v. London Small Arms Co. (1876), 40 


waives such right. — Bartlkit v. 
House Purnishing Co. (1906), 16 
Man. L. R. 350 ; 4 W. L. R. 567.— 

CAN. 

PART III. SECT. 1. SUB-SECT. 12.— 
A. (b). 

1. Trespass — Breaking open of store 
door — Unlawful.] — Deft, baillil in 
making a seizure under an execution 
broke open a store door, pltf. residing 
over the store, both being under one 
roof : — Held : breaking open the door 
was tmlawful, Sc small damages allowed. 


— Hudson v. Fi.etciiku (1009), 12 
W. L. li. 15.— CAN. 

PART III. SECT. 1, SUB-SECT. 12.— 
A. (o). 

m. Trover —After-acquired property.] 
— Pltfs. were the grantees. Sc H. 
the grantor, in a bill of sale, which 
specified certain property convoyed. 
Sc contained the following clause : 
“ & all property owned, or to be 
owned by me. Sc including all renewal 
stock or stocks to be purchased by 
me.” H. subsequently acquired pos- 


session of a horse & colt. The colt 
was the progeny of a mare conveyed 
by the bill of sale. The horse was 
bought in tor H. at a sale had at his 
direction to satisfy a lien which ho 
claimed for keep. H. made a formal 
delivery of the horse & colt to pltfs., 
stating that he delivered them to hold 
Oil the terms of the bill of sale ; but 
H. always retained the actual posses- 
sion. Deft., the sheriff, seized Sc. sold 
the horse Sc colt under an execution 
against H., Sc pltfs., claiming that the 
property was in them, brought trover ; 
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Execution. 


Sect. 1 . — Writ of fieri facias: Sub-sect. 12 , A. (c), 
(d) &(e).] 

L. J-tjQ. B. 213 : Angus v. Dalton (1877), 3 Q. B. D. 85 ; 
Johnson v. Creait Lyonnais Co. (1877), 3 C. P. D. 32 ; 
Burkinshaw v. Nicolls (1879), 39 L. T. 308 ; MoKenzio v. 
British Linen Co. ^881), 6 App. Cas. 82 • Scarf w. Jardine 
(1882), 7 App. Cas. 345 ; Hall v. West End Advance Co. 
(1883), Cal). & El. 161 ; Manchester & Oldham Bank v. 
Cook (1883), 49 L. T. 674 ; Miles v. Mcllwraith (1883), 
8 App. Cas. 120 ; Joseph v. Webb, Joseph v. Lyons, 
Joseph V. Pidcock, Joseph v. Jones (1884), Cab. & El. 
262 ; Russell v. Watts (1885), 10 App. Cas. 590 ; Roe v. 
Mutual Loan Fund Assocn. (1887), 56 L. T. 631 ; Bank 
of England v. Vagllano, (1891 ] A. C. 107 ; Low v. Bouverie 
[1891] 3 Ch. 82 ; Sarat Chuuder Dey v. Gopal Chunder 
Lala U892), 8 T. L. R. 732 ; Balkls Consolidated Co. v. 
Tomklnson, [1893] A. C. 396; Ite Bentley & Yorkshire 
Breweries, Jix p. Harrison (1893), 69 L. T. 204 ; Hender- 
son V. Williams, [1895] 1 O. B. 521 ; Seholfleld v. Ijondos- 
borough, [1895] 1 Q. B. 536 ; Blooinonthal v. Ford, [1897] 
A. C. 156 ; Palmer V. Moore, [1900] A. C. 293 ; Farquhar- 
Bon V. King, [1901] 2 K. B. 697 ; Bell v. Marsh, [1903] 
1 Ch. 528 : Sheffield Corpn. v. Barclay, [1903] 2 K. B. 
580 ; Morison v. London County & Westminster Bank 
(1913), 108 L. T. 379 ; Pierson v. Altrincham U. C. (1917), 
86 L. J. K. B. 969 ; London Joint Stock Bank v. Mac- 
millan & Arthur, [1918] A C. 777 ; Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

1191 . SheriiT of County Palatine — Proof 

of authority — Mandate of Chancellor of county.] — 

Wliere the sheriff of the County Palatine of 
Lancaster was sued in trover for goods alleged to 
have been wrongfully seized & sold under an 
execution & the defence was, that pltf. claimed 
the goods by virtue of an assignment which was 
void as against creditors : — Held : the 
could take advantage of this defence without, as in 
ordinary cases, showing his authority by proof of 
the writ, & proof of the mandate to him from the 
Chancellor of the county was sufficient for that 
purpose. — O gden v. He.sketh (1849), 2 Car. <te 
Kir. 772. 

1192 . Trespass — Goods of third party.] — Tres- 
pass vi et armis lies against the sheriffs, for taking 
the goods of A. instead of the goods of B. by his 
bailiff, upon the sheriff’s warrant upon a fi, fa. — 
Saunderson V. Baker & Martin (1772), 3 Wils. 
309 ; 95 E. R. 1072 ; sub nom. Sanderson v. 
Baker Maiitin, 2 Wm. Bl. 832. 

Annotations: — Consd. Ackworth v. Kempe (1778), 1 Doug. 

K. B. 40, Refd. Woodgate v. Kuatchbull (1787), 2 Term 
Rep. 148 ; Snowdon v. Davis (1808), 1 Taunt. 359 ; Browui 
V. Copley (1844), 8 Scott, N. R. 350. 

1193 . Proceedings stayed— Until 

sheriff indemnified.] — The sheriff, without pre- 
viously requiring an indemnity, seized, under an 
execution issued by A. against L., goods which 
were in the possession of pltf. under a bill of sale 
from L., notwitlistanding notice of the bill of .sale, 
lie then applied to A. & pltf, severally for an 
indemnity before proceeding further, but both 
refused, & pltf. sued him in trespass for the seizure. 


The ct. stayed the proceedings till an indemnity 
should have been given. — Beavan v. Dawson 
(1830), 6 Bing. 666 ; 4 Moo. P. 387 ; 8 L. J. O. S. 
C. P. 226 ; 130 E. R. 1399. 

1194. .] — [Jarmain V. Hooper, No. 

12.35, post. 

1195. Liability for special damage — 

Seizure from sheriff by wrongdoer.] — If a sheriff 
wrongfully seizes goods which are afterwards 
taken from him by another wrongdoer, the owner 
of the goods may, in an action against the sheriff, 
recover as special damage, the amount necessarily 
paid to the other wrong doer in order to get back 
the goods. — Keene v. Dilke (1849), 4 Exch. 
388 ; 18 L. J. Ex. 440 ; 1.54 E. R. 1263. 

1196. .] — After verdict, but before 

judgment, W,, a pltf. in ejectment, on ,Tuly 11, 
assigned a field of potatoes, with the crop growing 
on it, which he held under a lease, the subject- 
matter of the action, to his attorney in the action, 
as a security for money advanced by the attorney, 
& for the amount due for costs already incurred 
in the action. One of the defts., a sheriff’s officer, 
on .July 17, seized the crop of potatoes, under a 
fi. fa.f against W. On the same day, but after- 
wards, possession was delivered by another sheriff’s 
officer of the field in question, under a habere 
facias possessionem, to W., who immediately 
transferred the possession to an agent attending 
for the attorney. On .luly 30 the first sheriff’s 
officer sold the potatoes, by auction, as a separate 
lot, after notice given him of jiltf.’s title, to .1., 
who, after taking an assignment of the lease from 
the sheriff entered & took the potatoes ; — Held : 
the assignment to the attorney was not void by 
reason of the statutes against maintenance & 
champerty, or as being against public x>olicy, 
since it was not an absolute! sale of the subject- 
matter of the ejectment, but only a security for 
past advances ; & an action quare clausum fregit 
lay for the attorney against the sheriff & his 
officers as his title related back to the time when 
it accrued. — Radcliffe v. Anderson (1860), 
E. B. & E. 819 ; 29 1.. .1. Q. B. 128 ; 1 L. T. 487 ; 
6 .Tur. N. S. 578 ; 8 W. R. 283 ; 120 E. R. 715, 
Ex. Ch. ; affg. 8. 0. sub nom. Anderson p. Rad- 
(’LIFFE (1858), E. B. & E. 806. 

Annotations : — Mentd. Dickinson v. Burrell, Stour ton r. 
Burrell (1860), L. R. 1 Eq. 337 ; Guy u. Ohurchlll (1888), 
40 Ch. D. 481 ; Dunlop v. Macedo (1891), 8 T, L. R. 43 ; 
Alabaster V. Harness, [1894] 2 Q. B. 897 ; Ocean Accident 
& Guarantee Corpn. v. Ilford Gas C’o., [1905] 2 K. B. 493. 

1197. Tort — By assignees of debtor — Necessary 
payment by sheriff to third party — IVUtigatlon of 
damages.] — Qu.: whether, in an action of tort 
against the sheriff, by the assignees of a bkiit.. 


— Held : the sheriff, having seized & 
sold the horse & colt under an execution 
against H., could not set up that H. 
had no title, in answer to an action by 
persons claiming through H. — Nichol- 
son V. TEMHLr (1880), 20 N. B. R. 
(4 P. & B.) 248.— CAN. 


1192 i. Trespass — Goods of third 
party. \ — Where, in trespass against 
the sheriff for taking goods the jury 
gave full value of all seized, although 
pltf. had expressly claimed only a 
portion, declaring that the rest 
were not his, a new trial was grante I. 

ilOBLIN V. Moodik (1857), 15 

U. C. R. 185.— CAN. 


n. — ^ — Seizure of mort- 

gaged goods.] — B. mtged. to pltf. 
certain goods, with a covenant that in 
case of default in payment, or of B.’s 
attempting to dispose of the goods, 
pltf. might take possession & sell or 
retain them for his own use, but there 
was no clause authorising B. to 
remain in possession until default : — 


Held : pltf. had a sufficient right to 
possession to maintain trespass against 
the sheriff seizing under a ft. fa. 
against B., the jury having found the 
mtge. to be bond fide. — Portkr v. 
Flintoff (1857), 6 C. P. 335. — CAN. 

o. Withdrawal of claim 

to goods — Before sale.] — In tres- 
pass against the sheriff for taking 
goods, pltf. csalled the bailiff who 
made the seizure & sale. He swore 
that pltf., after giving notice of his 
claim to the goods, \^thdrew It, & 
that the sale then wont on. Pltf. 
offered to disprove the withdrawal : — 
Semble : If pltf. in fact withdrew' his 
claim, & thus Induced deft, to proceed 
with the sale, which was for the jury 
to decide, he would be estopped from 
recovering. — ‘Robinson v. Reynolds 
(1864), 23 U. C. R. 560.— CAN. 

p. Notice given to 

sheriff — Of claim to poods. }— Some of 
the property seized under an execution 
was pltf.’s : the remainder was liable 


to the execution. Pltf. gave the 
sheriff a written statement of what ho 
claimed. As pltf. put in no claim to 
the remainder to the sheriff he cannot 
now claim damages for the imlawful 
selzu.e of it. — Hudson v. Fletcher 
(1909), 12 W. L. R. 15.— CAN. 

q. Claimant purchasing at sale.] 
— Where the sheriff under a fi. fa. 
seized & sold certain goods claimed by 
pltfs. : — Held : the fact of one of 
pltfs. having attended & bid at the 
sale, did not estop them from com- 
plaining of the seizure of the goods 
as their own. — Lines v. Grange 
(1854), 12 U. C. 11. 209.— CAN. 

r. Satisfaction of mortgage — Action 
by mortgagor — Execution against mort- 
gagor dh mortgagee.] — Henderson v. 
Fortune (1859), 18 U. 0. R. 520. — 
CAN. 

8. Property seized not ivtthin Jurist 
dif'tion.] — A writ of fi. fa. Issued to 
the sheriff authorises him to seize 
the property of the execution debtor 
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for seizing goods of the bkpt., deft, may, without 
specially pleading them, give in evidence payments 
necessarily made by him out of the proceeds, in 
reduction of the damages. — Got.dsmid Raphael. 
(1830), 3 Scott, 385 ; 5 1.. J. C. P. 329. 

1198. Conversion & detinue — Seizure of prlvi- 
ledged goods.] — Rideae v. Fort, No. 099, ante. 

Goods iet or hired.]~i8ec Nos. 750 759, anle. 

When debtor a bankrupt.] — Sec Rankruptcy, 
Vol. V., pp. 824-820, Nos. 0990-7012. 

(d) Improper Sale. 

1199. Sale under value— Pleading.] — In an action 
on the case against the sheriff for negligent & 
wrongful conduct in conducting the sale of ])ltf.’s 
goods under a writ of fi. fa. by which they were 
sold much under value, where, in stating the 
substance of the writ, the count alleged that tlic 
sheriff was commanded to levy 80.<f. awarded to 
C. for his damages sustained by occasion of the 
detaining the debt, that is proved by the writ 
which stated that the 80.s. were awarded to (’. 
for his damages sustained as well by reason of 
detaining the debt as for his costs, etc., for 
costs arc in legal sense included in the word 
damages. — Phillips a. Bacon (1808), 9 East, 298; 
103 E. R. 587. 

Ayinoiatum 'Refd. Mullcft r. Chains (1851), IG y. B. 239. 

-.] — See, also, Sub-sect. 4, II. {g), ante. 

1200. Failure to sell — Property of joint owners 
— Execution against one — Measure of damages.] — 

Tyler v. Leeds (Duke), No. 1128, ante. 

1201. Sale of distrained goods — Action for pound- 
breach & rescue — At suit of landlord.] — Where a 
bailiff in possession of goods under a landlord’s 
distress receives a fi. fa. from the sheriff', sells the 
goods under it, the sheriff is liable in an action, for 
pound-breach, <fe rescue, at the suit of the landlord. 
• — Reddell V. Stowey (1841), 2 Mood. & R. 358, 
N. P. 

1202. Goods belonging to assignees in bank- 
ruptcy — Seized before bankruptcy — Sold after — 
Trover.] — (1) Trover lies against a sheriff, who, 
having seized goods under an execution upon a 
judgment founded on a warrant of attorney, after 
an act of bkpey. by debtor, but before the fiat, 
sells them subsequently to the issuing of the fiat. 

(2) The effect of 6 Geo. 4, c. 1(3, s. 108, is to vary 
the legal operation of the writ of execution itself, 
& to prevent such an execution from being carried 
into effect for the benefit of creditors. 

In trover by the assignees of a bkpt., defts. 
pleaded, that pltfs., by relation of their title as 
assignees to the act of bkpey., were entitled to the 
possession of the goods ; that a writ of fi. fa. uiion 
a judgment was directed to defts. as sheriff ; & 
that, before the fiat, defts. executed levied 
execution under the writ against the goods, & 


thereby committed the grievances, etc. ; that the 
execution was really & ho}id fide executed & 
levied ; & that at the time of executing & levying 
it, neither defts. nor the execution creditor had 
notice of a prior act of bkpey. Replication, that 
before the recovery of the judgment against bkpts., 
they executed a warrant of attorney, upon which 
judgment was entered up, & that the writ of fi.fa. 
was issued thereon ; that before the execution of 
the fi. fa., & the entering up of judgment thereon, 
bkpts. committed an act of bkpey. ; that a fiat 
issued within less than two months of the execu- 
tion & sale ; & that after the flat, & before the 
sale, the sheriff had notice of the act of bkpey. & 
fiat ; that defts. did afterwards, & after the 
issuing of the fiat, & after notice thereof, sell & 
dispose of the goods, wliich is the same con- 
version as in the declaration mentioned. On 
special demurrer to the replication : — Held : (3) 

the words “ executed ” & “ levied ” were synony- 
mous, At signified a seizure in execution ; & the 
replication did not amount to an argmnentative 
denial of the averment in the plea, that defts. 
executed levied the execution before the date 
& issuing of the fiat, but was good by way of con- 
fession & avoidance. — Chehton v. Gibbs (1843), 1 
Dow. & L. 420 ; 12 M. & W. Ill ; 13 L. J. Ex. 43. 

Annotations : — As to (1) Consd. Whitmore v. Greene (1844), 
2 Dow. it Ij. 174 ; Jte Pearce, Kx p. Crossthwaite (1885)# 
II y. B. D. 9(){). Befd. Belcher v. Magnay (1843), 13 
L. ,1. Ex. 49. As to (2) Folld. Graham v. Witherby 
(1845), 7 y. B. 491. Consd. (Congreve t\ Evetts (1854), 10 
Exch. 298 : Jic I'earce, ICx p. Crossthwaite (1885), 14 
y. B. D. 9GG. 

1203. .] — Edwards v. 

Evans (1843), 2 L. T. O. H . 150. 

Aniwlation :■ — Reid. Cheston v. Gibbs (1843), 13 L. J. Ex. 63. 

1204. Delay in selling — Until return of vendi- 
tioni exponas — Declarations of officer — Admissi- 
bility against sheriff.] — Jacobs v. Humphrey, No. 
1209, posi. 

Sale of goods let or hired.] — See Nos. 700-762, 
ante. 

Excessive sale.] — See Nos. 890, 900, ante. 

Where debtor a bankrupt.] — See Bankruptcy, 
Vol. V., pp. 824-82(5, Nos. 0996-7012. 

(c) For Acts of Officers. 

See, generally. Sheriffs & Bailiffs. 

1205. General rule.] — A sheriff' is liable to the 
acts of his officer acting under colour of his 
warrant. — Anon. (1772), Lofft, 81 ; 98 E. R. 543. 

1206. .] — If on a. fi.fa. A., a bailiff, takes the 

goods of B. trespass lies against the sheriff. — 
Aukworth V . IvKMPE (1778), 1 Doug. K. B. 40 ; 
99 E. R. 30. 

Annotations : — FoUd. Woodgate r. Kiiatchbull (1787), 2 
Term Hep. 148. Reid. Price v. Peek (1834), 1 Biug. N. C. 
380 ; Smith v. Pritchard (1849), 8 C. B. 565. 

1207. .] — The sheriff is responsible for the 


which lies within his territorial juris- 
diction & to pass the debtor's title to 
it without warranting that title to be 
good. But if the shoritC acts ultra 
vires, e.y. if he seizes & sells property 
not within his jurisdiction, he cannot 
invoke the protection which the law 
gives him when acting within his 
jurisdiction, & he stands in the same 

E osition as an ordinary person who 
as sold that which ho had no title 
to sell. — Dorab Ally Khan v. 
KhAJAH MOHEEOOnnKEN’S Exeoittors 
(1878), I. L. H. 3 Calc. 896 ; I. L. K. 
1 Calc. 55 ; 24 W. K. 372.— IND. 


PART III. SECT. 1, SUB-SECT. 12.— 
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t. Sale before advertised date.] — 
Where logs were cut by pltf., 6c 
csarrled away from the land of a judg- 
ment debtor after deft., as sherlll, 

J. — VOL. XXI. 


ha<l received an execution, \mder 
which he had advertised the land for 
sale, 6c deft, imder the same execution 
seized the logs 6c sold them before the 
time for selling the real property 
arrived : — Held : he was justified in 
BO doing, 6c might avail himself of 
such a defence under the general 
issue. — FiiYaiMMONs r. Jones (1847), 
3 Kerr, 596.— CAN* 

a. Material irregularity in publish- 
ing sale — Whether substantial injury 
caused thereby.] — On an appheation to 
sot aside a sale, it appeared that there 
had been a material irregularity in 
publishing the sale ; but no witnesses 
were called to prove that substantia] 
injury had been caused thereby : — 
Held : the ot. could not presume that 
substantial injury had been caused 
from the mere fact of there haviug 
been a material irregularity in pub- 


lishing a sale ; but when both a 
material irregularity 6c substantial 
injury have been proved, the ct. may 
reasonably presmue that the substan- 
tial Injury is due to such irregularity. — 
BoNoMALI MOZUMDAU V. WOOMKSH 
Chunder Bundhopadhya (1881). 
I. L. R. 7 Calc. 730 ; 0 C. L. R. 341.- 
IND. 


b. 


-.1 — Sattsit Chunder 


Rai Chowdhubi V. Thomas (1885). 
1. L. XI. 11 Calc. 658.— IND. 


FAMT 111. SEUT. 1, SUB-SECT. 12. — 
A. (e). 

c. Identification of sheriff vnih 
bailiff. 'H- A. sheriff Is identified in 
interest -with his bailiff & liable for 
whatever the latter does \mder colour 
of the writ. — G ordon v. Rumble 
(1892), 19 A. R. 440.— CAN. 

d. .] — De Zouchb V. Cooke, 


N N 
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B. & C.] 

acts of his officer, though not within the strict 
line of his duty, provided such acts be afteiwards 
assented to or adopted by the sheriff. 

Pltf.’s goods, farming-stock, etc., having been 
seized under an execution at the suit of P., the 
parties, with the assent of the officer, agreed that 
the latter should remain in possession for a certain 
period, & that the farm should in the meantime 
be managed by pltf. The sheriff in his return 
took credit for the money laid out upon the farm ; 
& an action was brought in his name by the under- 
sheriff, wherein a sum of money was recovered 
upon a contract entered into by the officer with 
an in-coming tenant, for the sale of hay, etc., the 
receipt of which sum was admitted in a letter 
written by the under-sheriff to pltf.’s attorney : — 
Held : this was sufficient evidence of an assenting 
by the sheriff to the acts of his officer ; &, conse- 
quently he was liable to pltf. for the surplus 
proceeds of the goods after satisfying the levy & 
expenses. — Underhill v. Wilson (1830), 0 Bing. 
697 ; 4 Moo. & P. 508 ; 8 L. J. O. S. C. P. 290. 

1208 . .] — The sheriff is civilly liable for mis- 

conduct of his officer in executing a writ, though 
the act done be contrary to the express teims of 
the writ ; as if he take the person under a ji. fa. — 
Smart v. Hutton (1833), 8 Ad. & El. 568, n. ; 
2 Ncv. & M. K. B. 426 ; 3 L. J. K. B. 52 ; 112 
E. R. 954, n. 

Annotations: — Consd. Smith v. Pritcliard (1849), 8 B. 

565. Folld. Gregory r. Cottorell (1855), 5 E. & B. 571. 

Consd. Burton v. Le Gro« (1864), 34 L. J. Q. B. 91. Beld. 

WoodH V, Finuie (1852), 7 ExcU. 363 ; Bagge v. Wluto- 

hoad (1892), 66 L. T. 815. 

1209. Declaration by officer — Evidence against 
sheriff.] — (1) A sheriff is liable for neglect to sell 
goods taken under a fi. fa. within a reasonable 
time, & before the return of a venditioni exponas. 

(2) Declaration made by an officer wliilst in 
possession of goods under a fi. fa., after the return 
of the fi. fa., are evidence against the sheriff, & no 
new warrant is necessary, after a writ of venditioni 
exponas, to connect the officer with the sheriff. — 
.Tacobs V. Humphrey (1831), 2 Cr. & M. 413 ; 4 
Tyr. 272 ; 3 L. J. Ex. 82. 

Annotation : — As to (2) Refd. Brown v. Jarvis (1830), Tyr. 

& Gr. 1033. 

1210. Liability for agent of bailiff.] — A sheriff 
having received a writ of fi. fa. directed his warrant 
to a bailiff, who authorised his son to seize under 
it. The son having seized, & left a man in posses- 
sion, the execution debtor went to the office of 
the bailiff & paid the amount to his son, the baililT 
liiinself being absent. The money never reached 
the sheriff ; k, he subsequently directed another 
warrant to another officer, who made a second 
seizure under it : — Held : the sheriff was bound 
by the payment to the bailiff’s son, & was also 
liable for his acts. — Gregory v. Cotterell (1855), 
5 E. & B. 571 ; 25 L. J. Q. B. 33 ; 20 L. T. O. S. 


125 ; 2 ,Tur. N. S. 10 ; 4 W. R. 48 ; 119 E. R. 693, 
Ex. Oh. 

Annotations : — Refd. Burton v. Le Gros (1864), 34 L. J. Q. B. 
91 ; Bagge v. Whitehead (1892), 66 L. T. 815 ; Baker v, 
Wicks (1904), 73 L. J, K. B. 410. Mentd. Boulton v. 
Re^Tiolds (1859), 29 L. J. Q. B. 11 ; Salisbury v. Glad- 
stone (1859), 5 Jur. N. S. 369 ; Toma v. Wilson (1862), 4 
B. & !S. 442. 

1211. Where bailiff agent of execution debtor — 
What constitutes agency — Interference with sale 
by debtor.] — W right v. Child, No, 909, ante. 

1212. Identification of sheriff with bailiff.] — 

Jacobs v. Humphrey, No. 1209, ante. 

1213. Warrant received from sheriff’s 

agents.] — In an action against a sheriff for taking 
pltf.’s goods, to connect the sheriff with the affair, 
it was proved by the officer that he took the goods 
under a warrant, which he produced, & which he 
stated that he received from A. & Co., the London 
agents of the sheriff. It was also proved by the 
under-sheriff that A. & Co. were the Ixjndon agents 
of the sheriff : — Held : sufficient. — S hepherd v. 
Wheble (1838), 8 C. <fc P. 534. 

Annotations : — ^Mentd. Brown v. Copley (1844), 7 Man. & G. 
558 ; Taylor v. Steele (1847), 16 M. & W. 605. 

1214. Where process Issues out of county court.] 

— In trover against a sheriff & two bailiffs, the 
bailiffs pleaded separately, a justification under 
process issued out of the county ct. New assign- 
ment thereto, alleging the conversion to be the 
retainer of possession by the bailiffs after the 
issue of a supersedeas by the sheriff, & notice 
thereof to them. Plea to the new assignment, not 
guilty. The bailiffs were specially appointed, & 
the sheriff took an indemnity from pltf.’s attorney. 
A verdict having passed against the sheriff at the 
trial. On motion to enter the verdict in his 
favour ; — Held : he was not liable for the wrongful 
acts of his bailiffs after the issuing of the super- 
sedeas. Semble : the sheriff is a judicial officer, 
with respect to process issued out of the county 
ct., k, therefore, not liable for the acts of his 
bailiffs ; & also the new assignment was ill 

pleaded, as showing only evidence of a conversion. 
— Brown v. Copley (1844), 7 Man. k G. 558 ; 
2 Dow. k L. 332 ; 8 Scott, N. R. 350 ; 13 1.. J. C. P. 
164 ; 3 L. T. O. S. 182 ; 8 Jur. 577 ; 135 E. R. 
224. 

Annotation : — Refd. Woods v. Fiimis (1852), 16 Jur. 936. 

1215. After bailiff has notice of supersedeas.] 

Brown v. Copley, No. 1214, ante. 

1216. For what acts responsible — Illegal exac- 
tions by bailiff.] — B aker v. Wells (1845), 5 
L. T. O. S. 59, 179. 

1217. Illegal removal of fixtures — By pur- 

chasers.] — B riggs v. Laurie, No. 874, ante. 

1218. Seizure of privileged goods.] — B agge 

v. Whitehead, No. 700, ante. 

B. Bailiff. 

1219. Seizure of stranger’s goods — Procured by 
fraud of debtor — Plea of fraud in exoneration.] — 

Grome V. Grome (1023), Palm. 395 ; 81 E. R. 


11920] 2 W. W. R. 268 ; 13 Sank. L. R. 
227.- CAN. 

e. .] — The sheriff is respon- 

sible for the acts of his bailiffs ; & in 
the absence of evidence on the part of 
the (Aierlff or bailiffs, that the acts 
complained of were lawful, a cause 
of action is established. — O’Dea v. 
HiUKaMAN (1887), 20 L. R. Ir. 431. — 
IR. 

f. Depnly sheriff — Warranting that 
goods heltrngcd to debtor — Jn sale 
under execution. ] — Semble : the deputy 
sheriff cannot, in any sale of property 
in execution, bind the sherm by 
Kivina of his own accord a warranty 


that the groods belonged to the debtor 
in the ft. fa. The deputy sheriff would 
be clearly liable himself on such a 
warranty. — M ink v. Jarvis (1852), 
8 U. C. R. 397.— CAN. 

g. .] — A dopuD" shoriff has 

power to deputise an officer to execute 
a writ of ft. fa. & the sheriff is liable 
for the acts of such officer. — M orice 
r. Chatman (1889), 28 N. B. R. 224.— 
CAN. 

PART III. SECT. 1, SUB-SECT. 12.— 
B. 

h. Seizure of stranger's goods — 
lAability of sureties of bailiff.] — The 


wrongful act of the bailiff, in seizing 
by mistake the goods of a strangr^r, 
was not misconduct or neglect of duty 
for w'hicli his sureties were liable.-- 
MoAimiUR V. Cool (1800), 19 U. C. R. 
476.— CAN. 

k. Personal rnisconduct — - Demand 
of warrant.] — 16 Viet., c. 177, s. 14 
(C. S. U. C., c. 19, 8. 195), requiring 
demand of perusal & copy of warrant 
does not apply in an action against 
a bailiff acting under a warrant of 
attachment or execution from a 
division ct., whore the wrong com- 
plained of is the misconduct of deft., 
& not anything illegal in the writ 
itself, or in the foot of granting It. — 
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1140 ; auh nom. Groom v. Groom, 2 Roll. Rep. 
393. 

1220. Unlawful entry — Action for trespass.] — 

If A, be in possession of part of a house, & B. of 
the other part, & an officer enter into A.’s part 
under a writ against B.’s goods, which are not 
there, A. may maintain an action against the 
officer for breaking & entering his house, & need 
not make any new assignment to a justification 
under the wnt against B. — Fallon v. Anderson 
(1792), Peake, 149, N. P. 

1221. Facts showing bailiff a trespasser 

ab initio.] — Trespass against a bailiff, for breaking 
& entering pltf.’s dwcUing-house, & there remain- 
ing until pltf. paid deft, a sum of money. Plea, 
that deft, entered under a writ of fi. fa., & warrant 
thereon directing him to levy. Replication, that 
before the writ & warrant were fully executed, 
deft, exacted more than the sum he was entitled 
to levy ‘.-—Held : the replication alleged no facts 
constituting deft, a trespasser ah initio, & was 
therefore bad on demurrer. — Shorland v. Govett 
(1826), 5 B. & C. 485 ; 8 Dow. & Ry. K. B. 257 ; 
108 E. R. 181. 

Amwialion : — Mentd. Hickmau v. Maisey, [lUOO] 1 Q. B. 

7 52* 

1222. Bailiffs working in partnership 

— Joint liability.] — Brunswick (Duke) v. Plow- 
man, No. 845, ante. 

1223. Measure of damages.] — 

Brunswick (Duke) v. Slowman, No. 845, ante. 

1224. Unlawfully remaining In possession.] — 

Lee V. Dangar, Grant & Co., No. 170, ante. 


1225. Liability for wrongful acts of servant — 
Levy of excessive sum.] — Where a servant of 
a bailiff of a franchise was sworn to serve a process 
& by deputation from the bailiff he ought not to 
have served the process but to such a sum & he 
serves a process of a greater sum without any 
warrant, & after levies the money & parts with it, 
the bailiff shall be chargeable.— Baylifp’s Ser- 
vant’s Case (1627), Ilet. 12 ; 124 E. R. 302. 

Persons assisting bailiff.] — See Nos. 1257, 1258, 
post. 

C. Execution Creditors. 

1226. Liability to sheriff — Seizure of third 
party’s goods — Indemnity against damages — Re- 
covered against sheriff.] — Dashwood (Sheriff 
OP London) v. Manlove (1691), Nels. 192 ; 21 
E. R. 823. 

1227. Action for false representation.] 

— A sheriff, upon the representation of pltf. in a 
suit, having seized goods under a Ji. fa. as belonging 
to deft., damages having been recovered against 
the slK'Tiff by a third person claiming the goods, 
an action ui>on the case lies at the suit of the 
sheriff for the false representation. — Humphrys 
v. Pratt (1831), 5 Bli. N. S. 154 ; 2 Dow. & Cl. 
288 ; 5 E. R. 269, H. L. 

Annotatimis : — Distd. Collins v. Evans (1844), 5 Q. B. 820 ; 
Childers v. Wooler (1869), 2 E. & E. 287. Befd. Moens 
V. Heyworth (1841), H. & W. 138. Mentd. Barley r. 
Walford (184G), 9 Q, B. 197 ; Duffdale v. Lovoring (1876), 
L. R. 10 C. I*. 196 ; Sheffield Corpn. v. Barclay, [1905] 
A. C. 392 ; Bainfleld v. Goole & Sheffield Transport Co., 
[1910] 2 K. B. 94. 


Sayers v. Findlay (1854), 12 U. C. R. i 
155.— CAN. 

l. Sale of goods seized — Subject to 
inter2Jlcader. ]--^GoodH seized under a 
division ct. execution were claimed by 
pltf., & the bailiff sold them expressly 
subject to the result of an interpleader, 
for which he intended to apply. 
Nothing was i)aid, & they were to 
remain in his custody until the decision. 
Afterwards, on an interpleader, the 
judge determined that the goods 
belonged to the execution debtor, & 
pltf. sued the bailiff in this action for 
selling the property : — Held ; he e.oukl 
not recover, for the interpleader pro- 
ceedings wore not invalid, as having 
taken place after sale, the sale upon 
such conditions being ineffectual ; & 
the goods, therefore, still remained 
subject to the execution. — IIaumer v. 
COWAN (1864), 23 U. C. R. 479.— CAN. 

m. Withholding goods from true 
owner — After ownership decided by 
interpleader action, > — An execution was 
issued from the division ct. on Fob. 1, 
& received by the bailiff on Feb, 3, 
when the horse in question was seized. 
Pltf. having claimed it, an interpleader 
Hurnmous issued, &, the trial was fixed 
for Mar. 3. It was only partly lieard 
on that day, & adjomned on pltf.’s 
application. The horse when seized 
was given by the bailiff, at pltf.’s 
request, to one A., who kept it. On 
the adjournment it was ordered to be 
given to pltf., on her giving security, 
& A. gave the security, but kept the 
horse in his own possession. The 
interpleader suit was tried on May 7, 
& pltf. suooeeded in it, after which she 
brought this action of trespass : — 
Held : she was entitled to recover 
damages for the detention of the liorse 
down to Mar. 3, \intil which time A. 
held it for the bailiff ; but not after 
that time, for the order then made tliat 
she should give security, as a con- 
dition of getting tlie horse back, was 
the act of the judge, for which deft, 
was not responsible. ■ — Henry v. 
Mitchell (1875), 37 U. C. R. 217.— 
CAN. 

-.] — 'Deft. C., a divi- 
sion ct. bailiff, was employed by pltf. 


to sell certain goods under a chattel 
mtge. given to pltf. by li. adver- 
tised & took possession of them, & 
afterwards executions came into his 
hands against L., under which the 
attorney for the execution creditors 
told him to seize those goods. l‘ltf. 
claimed them, & obtained judgment 
in his favour u])on an interpleader 
issue. C. refused on demand to give 
up the goods to pltf. until he .should 
consult the attorney, who told him to 
use his own judgment. Pltf. having 
brought trespass Sc trover : — Held : U. 
was liable ; he was not entitled to a 
demand of perusal & copy of the 
warrants under which ho acted, for 
the action was not brought by reason 
of any defect in the process ; & the 
jury was warranted in finding, as they 
did, that he did not believe that he 
was discharging his duty as bailiff in 
refusing to give up the goods after the 
decision of the interpleader, which 
finding disentitled liim to notice of 
action. — Stew'art v. Cowan (1877), 
40 U. C. R, 346.— CAN. 

o. Liability for guardian of goods 
under setarure.}— A bailiff, who, con- 
trary to law, appoints a minor as 
guardian to effects under seizure, is 
responsible for the damage suffered by 
the party seizing In consequence of the 
disappearance of the oflocts, & his 
beini^ deprived of the right of pro- 
ceeding against the guardian for not 
producing the same. The measure of 
damages in such case is the amount 
which the effects not produced would 
have realised if they had boon sold in 
satisfaction of the debt. — Barrington 
V. Huishieils Corpn. (1897), Q. R. 12 
S. C. 284,— CAN. 

p. Improvident sede.] — A sheriff’s 
bailiff responsible for the sale of a 
doft.’s goods under execution should 
in selling exercise the Judgment & 
discretion of a reasonable & careful 
business man. Where a bailiff sold 
en bloc for $460, & the purchaser 
within a short time resold a part of 
the goods at auction in parcels for 
$1,200, this was held to furnish a 
primd facie case of an absence of such 
reasonable care. The more aooeptauco 


of the suggestion of the sheriff & of a 
probable bidder for a sale cn bloc, with- 
out further inquiry, fell short of the 
care ho should have used. Rather 
than have sacrificed the goods he 
should have made a return that they 
remained in his hands unsold for want 
of a buyer, & he ought to have waited 
for a writ of venditioni exponas. 
Damages against the bailiff for improvi- 
dent sale were given to execution 
creditors lor deficiencies on their 
executions after such sale. — Fair 
(T. J.) & Co, & Livingston v. Ward- 
BTROM, [1919] 2 w. W. R. 555 ; 47 
1). L. R. 16.— CAN. 


PAKi lil. 2>l2.gT. 1, SUB-SECT. 12 . — 
C, 

1226 i. Liability to sheriff — Seizure of 
third party's goods — Indemnity against 
damages — Hecovered against sheriff. ] — - 
Idtf., as sheriff of A., sued defts. on a 
joint Sc several bond of indemnity 
given by them to indemnify him 
against all losses, etc., incurred in 
respect of the sale of certain property 
taken by him under a writ of execu- 
tion, Issued on a judgment recovered 
by defts. against S., the property 
having been claimed by B. under a 
bill of sale. The property having 
been sold by pltf. under the execution, 
he was sued by B., & judgment 
recovered against him Z/cId ; the 
recovery of the judgment in respect 
to the matter against which pltf. had 
been indemnified, gave him a right of 
action. Sc he was not obliged to wait 
until payment of the amount of the 
judgment had been enforced before 
commencing his suit. — Bonnktt v 
Ritchie (1887), 20 N. S. R. (8 R. & G j 
228 ; 8 C. L. T. 396.— <;AN. 

J. Utuler second execu^ 

iinn — Prior execution by another creditor 
withdrawn.] — A sheriff cannot main- 
tain an action on the case as for 
fraudulent representjvtion, when 
having seized goods on an execution 
of a third party, he is afterwards 
instructed by deft, to seize the same 
goods on his exocutioii, although, on 
an adverse claim being set up. nltf 
In the first ^vrit withdraws Ids oxeow- 
tlon, & deft, refuses to withdraw his 

N N 2 
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Execution 


Sect. 1. — Writ of fieri facias ; Sub-sect. 12, C.] 

1228. Debtor a bankrupt — Payment by 

sheriff ^to debtor’s asslgnees^Right to recover.] — 

STANDifeH V. Ross, No. 954, ante. 

1229. Liability to third party — Trespass.] — 

Dash WOOD (Sheriff op London) v. Manlove 
(1691), Nels. 192 ; 21 E. R. 823. 

1230. Where directing seizure.] — A de- 

claration in an action against W. & S. stated, that 
pltf. was employed by the contractors of certain 
proposed buildings to cart & convey away the 
eajth dug out of the excavations & sites of the 
proposed buildings with the horses & cart of pltf. ; 
that an action was depending in the Ot. of Q. B. 
wherein S., one of defts., was pltf., & T. deft., in 
which action deft, allowed judgment to go by 
default, & a writ of fi . fa . thereupon issued against 
the goods of deft, in that action directed to W., 
the other deft., then being slieriff of York, to be 
put in execution by him as such sheriff ; yet the 
last-mentioned deft., as such sheriff, contriving to 
injure pltf. by & with the aid, counsel & assistance 
of S., the other deft., by him wrongfully & 
maliciously given, seized, took, & carried away, 
in execution of the writ, divers goods & chattels 
of pltf., to wit, two hoi'ses & one cart, under pre- 
tence that the same belonged to T., & afteiwards 
sold the goods & chattels as an execution under 
the writ against the goods of T. By means of 
the premises & for want of the use of the horses 
& cart, pltf. was unable to carry on his employ- 
ment & business, & thereby lost great gains, etc. : 
— Held : the declaration showed no cause of action 
against S. — Sedman v. Walker (1847), 1 Exch. 
589 ; 10 L. T. O. S. 190. 

1231. Question o! fact.] — (1) Whether 

a seizure of particular goods under a ft . fa . was 
directed by the execution creditor, so as to make 
him liable for the act of the sheriff, is a question 
of fact. 

(2) It is not within the scope of the implied 


authority of the solr. of a judgment creditor issuing 
a fi . fa . to direct the sheriff to seize particular 
goods. 

(3) A person whose goods are wrongly seized by 
direction of the solr. has a remedy against the 
sheriff & also the solr., & I think that is a sufficient 
indemnity without making the execution creditor 
himself liable (Jkssel, M.R.). 

(4) If a fi. fa. is ne(;essary [tlK* solr.] must issue 
it & make the proper indorsenumt on the writ, & 
if he makes a mistake in so doing his client is 
responsible (IjINdley, L..J .).— Smith v.Keal (1882), 
9 Q. B. D. 340 ; 47 L. T. 142 ; 46 J. P. 615 ; 31 
W. R. 76, C. A. ; affg. S. C., suh nom. Keal v. 
Smith, 51 L. J. Q. B. 489, D. C. 

Annotafions : — -As to (1) CODSd. Thomas v. IlowlaiidB (1880), 

a T. L. R. 148 ; Morris v. aalbcrg (1889), 22 Q. H. J). 014. 

Refd. Montayue v. Davies, Henachl, 11911] 2 K. 14. .')9r). 

As to (2) Folld. Morris v. Salberg (1889), 22 Q. 11. D. 014. 

Consd. Leo r. Kumilly (1891), .55 J. 1’. 519. Folld. 

Hewitt V. Spiers &; Doml (1890), i:i T. L. R. 04. Refd. 

Serjeant v. Nash, Fiekl (190:4), 72 L. J. K. 11. o:iU. 

1232. .] — Deft., having recovered 

judgment against C., directed the sheriff to levy 
the amount on the goods of (’. at his place of 
business. Before the judgment C. had, by bill of 
sale, assigned these goods to jdtfs. as scicuiity for 
money lent. Tlie sheriff seized the goods, & on 
an interpleader issue it was found that some of 
the goods in fact belonged to C. In an action of 
trespass to goods x—Hcld : as there was nothing 
inaccurate in the directions in the indorsement on 
the writ of f,. fa. given by deft, to the sheriff so 
as to mislead him, no action lay against deft.— 
CONDY V. Blaiberg (1891), 55 J. P. 580 ; 7 T. L. R. 
424, C. A. 

1233. Liability to execution debtor — Writ sued 
out after debt paid — Trespass.] — Olissold v. 
Cbatchlev, No. 393, ante . 

1234. Liability for acts of solicitor — Evidence of 
retainer necessary.] — The conduct of a cause, by 
an attorney, in the name of B. does not make B. 
liable in trespass for acts done under a fi . fa . 'in 


or to indemnify tlie eherifl, & tlio 
adverse claimant afterwards prose- 
cutes the sheriff, & recovers for tlie 
ille^^al seizure & detent ion. — Jakvib v. 
Commercial Bank (1842), 6 O. S. 
337. — CAN. 

1229 i. Liability to third party — 
Trespass.] — .Seizure of personal pro- 
perty in execution of a decree is not 
an act of the ct., but one of the party 
himself seeking execution, for wtilch 
he is liable if any trespass bo com- 
mitted on the property of a stranger. 
— Roy Rash Behary Lall v. Wajan 
(1869), 12 B. L. R. 208, n. ; 11 W. R. 
SIO.—IND. 

r. ■ — ^ — ■ M'hdher j>rotcctcd by 

order of court — Barriny claim to goods 
as against sheriff.] — In an action of 
tre8i)aH8 against pltf. in a writ of fi. fa. 
for takiTig, etc. ; the goods of the 
present lutf., deft, pleaded that he 
had committed the trespasses in aid 
of the sheriff’s officer acting under 
the writ, & at his request, in the 
execution of the same, & then showed 
an interpleader order of the judge of 
1 ho county ct. out of which the fi. fa. 
had issued, hy which the i)re8ont pltf., 
who had claimed the goods when 
seized under the fi. fa. w^as barred 
from prosecuting any claim to the 
goods against t he sheriff or his officer, 
or against any person acting under or 
in aid of them : — Held : the order, 
though valid so far as respects the 
sheriff & his officer, could not bo a 
iwotectlon to the execution creditor.— 
Taric V. Taylor (1852), 1 C. P. 414. — 
CAN. 

g, BVicw. right of action ac- 

crues — On demand refusal.y—Oett. 
G. & two otliers, having executions 
against W. & K., directed the seizure 


of certain goods. I’ltf., to whom the 
goods belonged, demanded them of 
the bailiff, who refused to give them 
up. G. afterwards directed the bailiff 
not to sell or do anything more on his 
execution, but it did not appear that 
ho told pltf. of this, or entered the 
goods to be returned to him. Pltf. 
then brought trover against the 
bailiff & G., & the bailiff aftenvards 
sold the goods under the other execu- 
tions, paying over no poilion of the 
j)roceed8 to G. : — Held : G. was liable 
for the full value of the goods, for 
pltf.’s right of action accrued on the 
demand & refusal, & was not defeated 
by what took place afterwards. — ■ 
:Macklem V. Durrant (1871), 32 

U. C. R. 98.— CAN. 

1230 i. Where directing seizure.] 

■ — If the judgment creditor indorses 
the debtor’s wrong address on the 
writ, & the bailiff being misled thereby 
goes to that address & seizes tlie 
goods of a person who is not the judg- 
ment debtor, the judgment creditor is 
liable to the person whose goods are 
seized. — Roberts v. Johnston (1893), 
14 N. 8. W. L. R. 426 ; 10 N. 8. W. 
W. N. 1 .’42. —A US. 

1230 ii. .] — Under doft.’s 

writ of execution against A., the 
sheriff, upon deft.’s express instruc- 
tions, seized liay knowdng it was 
claimed to be, as in fact, under the 
finding of the ct., it was, the property 
of pltf. co., of which A. was secretary. 
No proceedings were taken for its 
removal or sale. The- seizure was 
released, but for two months pltf. co. 
was not notified thereof : — Held : 
pltf. co. was entitled to recover against 
deft, for damc^e to the hay by water 
& loss of a beneficial sale while under 


seizure. — M eadow’ Farm, Ltd. v. 
Im)-eri\l Bank ok Canada, 11922] 
2 W. W. R. 909 ; 66 D. L. 11. 743.— 

CAN. 

1230 iii, ,]■ — Certain goods 

of H.’s were seized under an execution 
at the suit of deft., & (‘.laimed by pltf. 
The issue was decided in pltf.’s favour, 
who then sued deft., for the seizure, 
which he had directed : — Held : t he 
action would lie. — H armkk t\ Gotjin- 
LOCK (1861), 21 U. C. R. 260.— CAN. 

1230 iv. — — .] — In execution of 

a decree against his judgment delitor, 
deft, caused the cattle of pltf., a 
stranger, to be seized & taken. Pltf. 
filed his claim under s. 246, Act VIII. 
of 1859, which was allowed. Subse- 
quently to the admission of tho claim, 
hut before the order for release of the 
cattle, three of tho bullocks died. 
Pltf. sued for damages consequent on 
tho seizure of the cattle & for tho 
value of the three bullocks which had 
died during tho time they were in the 
custody of the officer of the ct. : — 
Held : deft, was liable to pltf. for 
damages sustained by him in conse- 
quence of the seizure & detention of 
the cattle.^ — M uhhamat Subjan ]3ibi 
V. Sheikh Sariatulla (1869), 3 

B. L. R. A. C. 413 ; 12 W. R. 329.— 
IND. 

t. Liability to execution debtor — • 
Writ sued out before payment.}—- An 
action will not lie for levying & 
distraining on doft.’s goods after pay- 
ment of the debt & cost owing to pltf. 
upon a writ of fi. fa. sued out before 
such payment. It is not the duty of 
a pltf. to run after his writ, when once 
it has rightfully issued. T. obtained 
a judgment against M. for £11 17s. in 
the district ct. & execution was issued 
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such cause, without some evidence of a retainer. — 
Crook v. Wright (1825), Ky. & M. 278, N. P. 

1235. Directions by solicitor to sheriff — 

Indorsement on writ.] — A direction by the attorney 
to the sheriff, to seize under a writ of execution, is 
an act done by an agent within the scoi^e of liis 
authority, & binds the principal. The client, thert^- 
fore, is liable in trespass for the act of the attorney, 
in directing the sheriff to take the goods of the 
wrong party. — Jarmain v. Hooper (1848), 6 
Man. & G. 827 ; 1 Dow. & D. 7(i9 ; 7 Scott, 

N. R. 003 ; 13 L. ,T. C. P. 03 ; 2 L. T. O. S. 209 ; 
8 .Tur. 127 ; 134 E. K. 1120. 

Annutatinna : — Apia. C^ollett 1 ,. FoBier (1857). 2r> H. J. Ex 

412. DiStd. Childers v. Wooler (185*J), 2 E. & E. 287 ; 

Smith V, Keal (1882), 9 Q. li. I). :i40. Folld. Morris v. 

Sal hers: (1889), 22 Q. B. J). (114. Consd Loo v. Ruiuilly 

(1891), .')5 J. P, 519. Refd. Barker r. Stead (1847), :i 

C. B. 94« ; Whalley v. O’Connell (1849), 1.1 J. P. 585; 

Thomas r. Rowlands (188(1), 11 T. L. R. 148; Jarnos v. 

Rielmell (1887), 58 L. T. 278. 

1236. — — .] — Deft, having recovered 

judgment in an action against O. M. M., his solr. 
indorsed on a writ of Ji. /«., directing the sheriff to 
levy the amount of the judgment upon the goods 
of (i. M. M., a statement that the execution debtor 
resided at a certain address, which, however, was 
not the addrtiss of such execution debtor, but that 


judgment in an action against Mrs. C., an adminis- 
tratrix, his solr. indorsed in a writ ot /a, a 
statement that Mrs. C. was a licensed victualler, 
& resided at the Scotch Stores, Kilburn, & directed 
the sheriff to seize the goods of Mrs. O. without 
reference to the fact that the judgment was against 
her as administratrix. The address given was 
really that of pltf., a licensed victualler, whoso 
business Mrs. O. managed. Mrs. C. was not a 
licensed victualler. Deft, having seized pltf. s 
goods at the address given ; — Held : deft,^ was 
liable in an action for damages for wrongful seizure 
of pltf.’s goods. — Lee v. Rumilly (1891), 55 J. P. 
519 ; 7 T. L. R. 303, C. A. 

Annotation Reid. Clissold v. Cratchley (1909). 79 L. J. 

K. B. 274. 

1238. .] — Smith v. Keal, No* 

1231, ante. 

1239. — .] — What was indorsed on 

the writ was to lx? taken to be witliin the solr. s 
authority & therefore the act of the client, & if it 
might reasonably mislead the sheriff’s officer into 
seizing the wrong goods, & the sheriff was so 
misled, the client would be liable (Lord Esher, 
M.R.)- — PIewitt V. Spif]rs <fc Pond, Ltd. (1890), 
13 T. L. R. 04. 


of his father, G. M. The sheriff seized the goods of 
G. M. the father. In an action brought by G. M. 
against ilie deft., the execution creditor, in respect 
of such seizure, the jury found that the sheriff seized 
the goods of the pltf. instead of those of G. M. M. 
the son, because he was mi.sled by the direction he 
received from tlx? solr. of deft-. : — Held : upon such 
finding, deft, was liable in respect of the wrongful 
seizure of the goods. — Morris v. Salbeug (1889), 
22 Q. R. 1). (314 ; 58 I.. J. Q. R. 275 ; (U L. T. 283 ; 
53 J. P. 772 ; 37 W. R, 4(39 ; 5 T. L. R. 370, 0. A. 

Annotations : — Distd. Condy Blalhorg (1891), 7 T. L. R. 

424. Consd. Lee r. Riimilly (1891), 55 J. 1*. 519. Folld. 

Hewitt V. Sjiiers & Pond (189G), l'.i T. L. R. (51. Refd. 

CliHSokl V. Oratchley (1909), 101 L. T. 911. 

1237. — .] — Deft, having recovered 


1240. Scope of authority.]— Levi v. 

Abbott, No. 849, ante, 

124-1. .] — Jarmain v. Hooper, No 

1235, ante. 

1242. .] -Smith v. Keal, No. 1231, 

ante. 

124-3. Ratiflcatlon by creditor— Whether giving 
rise to liability — Wrongful seizure.] — An act done 
for another by a person not assuming to act for 
himself, but for such other person, though without 
any precedent authority whatever, becomes the 
act of the principal if subsequently ratified by 
him : in such case the principal is bound by the 
act, whether it be to his detriment or for his 
advantage, A whether it be founded on a tort or 


Hooper, No 


tlieroon. Before the writ was en- 
forced. M. paid to T.’b attorney .€11 ; 
the attorney thereupon promised to 
stay execution ; but as no notice was 
sent to the distriet ct. oflflce tlie writ 
was enforeed & a levy made on M.’s 
goods, tile hailin' refusing to leave 
unl(;ss lie received tlic whole amount 
specified in tins writ, togetiicr with 
costs of execution. On tiie day 
following lie was witlidrawn -.—Ilcld : 
an action for trespass would not lie.- — ■ 
Vox Mi'JVKu V . Taylou (1874), 12 
N. S. W. a. C. R. 252.— -AUS. 

a. Judgment eyitered contrary 

to good faith.] — -A. gave to B. a 
cognovit, judgment to be entered 
immediately, but execution to issue 
only in certain events. On Nov. 8, 
B. put a ft., fa. into tlie sheriff’s hands, 
& A. ’8 goods were seized at his store, 
but he was allowed to I’etain them ou 
giving security to tlie shorilT. After 
tiio seizure A. olitained a summons to 
set aside the ft. fa. for breach of faltii, 
wliicli was enlarged at B.’s request. 
On Jan. 13, while tlic application was 
pending, B.’s attorney telegraphed to 
his agent at London not to let the 
sheriff close A.’s store. The sheriff 
then requested instructions from the 
agent what to do, but received none ; 
afterwards this agent told him of 
reports that A. was selling the property, 
etc., & suggested a sale, & the sheriff 
accordingly sold a portion of the goods 
ou Jan. 16 & 17. On Jan. 17 the 
sheriff rocoivod orders not to proceed, 
& immediately stopped the sale ; he 
had no notice of the summons, which 
was made absolute on Jan. 22 : — 
Held : the ft. fa. having been set aside, 
as obtained by B. on a judgment 
entered contrary to good faith, B. was 


liable to A. in trespass for all damages 
sustained from the sale as well as the 
seizure.— Jacobs v, Robb (1853), 10 

U. C. R. 276.— CAN. 

b. — ^ — ■ Municipal corporal ion. \ 
—A municipal corpn. is liable in 
damages for an illegal seizure of move- 
ables belonging to its debtor. — B p.vjn 

V. Granby Corpn. (1873), 5 li. L. (J. S. 
180.— CAN. 

0 . KxeciUion levied after debt 

paid — Not at instigation of creditor 
"•Mistake of clerk of coa/’f.]- -Deft, 
having recovered a jwlgmeut against 
pltf. in the division ct. at T., a tran- 
script was ordered to be sent to 
another division ct. at U., but by some 
mistake in the division ct. office it was 
not sent until after the debt had been 
paid, & tlie clerk of tlio T. ct. Indorsed 
on it a dlrootion to the clerk of the 
other ct. to issue execution & remit the 
money to him when made. I’ltf.’s 
goods having been seized under tills 
execution, he sued deft, for having 
wrongfully & maliciously & without 
reasonable or probable cause caused 
the same to bo issued & pltf.’s goods 
to 1)0 seized thereunder. Deft, had 
never interfered or given any direc- 
tions beyond instructing the suit to 
be brought : — Held : pltf. could not 
recover ; it was his duty to protect 
himself by seeing that the clerk of the 
division ct. was notitted of payment of 
the debt ; & there was therefore no 
malfeasance or omission on deft.’s 
part ; deft, was not liable in trespass, 
for he had not authorised the direction 
by the clerk to issue execution, which 
was no part of the clerk’s duty. — 
Tuckett V. Eaton (1884), 6 O. R. 
486.— CAN. 

d. Liability for acta of solicitor — 


JVrit sued ovt after debt paid .] — In 
trespass for seizing goods it appeared 
tliat defts., who had a claim against 
B., iru.trmded their attorney to collect 
it, & that the attorney, having issued 
execution, handed it to the sheriff, 
informing him that B. lived at Paris, 
wliero ho kept a fruit store. The 
deputy sheriff said it would bo a good 
time ‘‘ to make a haul,” being near 
tUiristinas, to which the attorney 
answered that it would : & the seizure 
was then made. IMtf. having claimed 
the goods, the attorney told the sheriff 
to hold possession, as they wished to 
make inquiries, & the sheriff did so 
until an interpleader order issued :- 
Held : defts. were bound by the acts 
& directions of their attorney, & there 
was sufficient evidence to go to the 
jury to connect them with the seizure. 
— Slaght V. West (1866), 25 U. C. R. 
391.— CAN. 

-. ] — A promise by 
the attorney of a judgment creditor 
to indemnify a sheriff for seizing goods 
under an execution issued on the Judg- 
ment is binding upon his client where 
the attorney has the management of 
the business, & the subsequent acts 
of the client show that ho had adopted 
the proceedings wliich Ids attorney had 
taken in reference to the execution. — • 
Shirreff V. Muiriiead (1885), 25 
N. B. R. 196.— CAN. 

Solicitor exceeding 
authority.] — -Where the endorsement 
of the writ of ft. fa. is not misleading, 
the execution creditor cannot be made 
liable by written instructions, given by 
his solr. to the sheriff. It is not 
witldu the scope of the implied 
authority of the solr. of a judgment 
creditor issuing a fl. fa. to direct 
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Execution 


1 . — Writ of fieri facias : SnJ}Scci, 12, C. D.] 

a contract, to the same extent & with a-11 the 
consec^tiences which follow from the same act if 
done by his previous authority ; but it is otherwise 
where the party did not at the time assume to act 
as agent. 

Thus, where goods arc wrongfully seized by the 
sheriff under a valid writ of fi. fa,, the execution 
creditor does not, by a subsequent ratilication 
only, become liable in trespass for the original 
seizure. — Wilson v. Tumman (1843), 6 Man. & G. 
230 ; 1 Dow. & L. 513 ; 6 Scott, N. R. 894 ; 12 
L. J. C. P. 300 ; 1 L. T. O. S. 314 ; 134 E. R. 879. 

Annotations ; — Consd. Walker u. Hunter (1845), 2 C. B. 324 ; 
Withers v. Parker (1859), 4 H. & N. 524 ; Ancona v. 
Marks (1862), 7 H. & N. 686. FoUd. Woollen v. Wright 
(1862), 1 H. & C. 554. Consd. Brook v. Hook (1871), 
L. R. 6 Exch. 89. i^ld. Morris v. Salberg (1889), 22 
Q. B. 1). 614. Consd. Kisighley, Maxstodu. iJuraut, [1901J 
A. C. 240. Refd. Whitmore t’. Green (1844), 8 Jur. 697 ; 
Ciollier V. Clarke (1845), 5 L. T. O. S. 475 ; Follett v. 
Hoppe (1847), 5 C. B. 226 ; Walker v. S. E. Ry., Smith 
t’. S. E. Ry. (1870), 23L. T. 14; McCaul v. Strauss (1883), 
Cal). & El. 106 ; He Becket, Purnell v. Paine, [1918] 2 
Ch. 72. 

1244. Becoming party to interpleader 

proceedings.] — If a sheriff’s officer, without any 
direction from the execution creditor, or any 
interference by liim, in executing a Ji. fa. seize a 
stranger’s goods, who makes a claim, & the officer 
takes out an interpleader summons, & the execution 
creditor appears & accepts an issue to try the 
ownership of the goods, the execution creditor 
does not thereby become liable to an action of 
trespass for the wrongful act of the sheriff’s officer 
in taking the goods. — Woollen v. Wright (1862), 
1 U. & C. .554 ; 31 L. J, Ex. 513 ; 10 W, R. 715 ; 
sub nom, Wright v. Woollen, 7 L. T. 73, Ex. Ch. 

Annfdaiions : — Refd. Blaker r. Seager (1897), 76 L. T. 392 ; 
Durant r. Roberts & Keighley, Maxsted, [1900] 1 Q. B. 629. 


1245. Liability for wrongful acts of bailiff — 
Seizure after execution stayed.] —Bailiffs, who had 
served an execution in breach of an injunction, 
find money hid in the house, & carry it away. 
Party, at whose suit the execution was taken out, 
ordered to make sfitisfaction . — Childrens v. 
Maxby (1083), 1 Vern. 207 ; 23 E. R. 417. 

1246. If attending seizure — Goods of third 

party.] — If a man employing an officer attended 
with the officer, who seized in his presence goods 
of a third person under an execution which he had 
sued out, he made himself responsible for the 
officer’s acts. Semble : in such a case, where 
he was present k, interfered he ought to point out 
to the officer what goods were to be taken, & what 
not ; also, if in such a case an unj us tiff cable assault 
was committed by the officer, the party authorising 
the seizure would not bo answerable for it, unless it 
was sliown in some way to have been committed 
by his direction. — Meredith v. Flaxman (1831), 5 
C. &. P. 99, N. P. 

1247. Assault by officer.] — Meredith 

V. Flaxman, No. 1246, ante. 

1248. -.] — An execution was issued at the 

suit of A. The bailiff broke k entered the house & 
took away the goods of another person than the 
execution debtor. The owner of the house k 
goods, Mrs. J., gave notice to the bailiff that 
they did not belong to the execution debtor, & 
the bailiff communicated this to A. A.’s attorney 
wrote in reply to the bailiff : “ My client has 

handed me yours of the 8th inst. She thinks Mrs. 
J.’s claim has no foundation, but declines to give 
you any instructions. You will please to do what 
is right in the matter ” '.—Held : this did not 
render A. liable for the wrongful acts of the bailiff. 
— Jones v. Smith (1867), 16 L. T. 609. 


the sheriff to seize particular goods. 
Interpleader proceedings by the solr. 
without the express authority of the 
execution creditor is not a ratification 
of the act of Ihc slicrifl in seizing 
the particular goods.- — Sparrow v. 
Cornell (1900), 2 W. A, Jj. R. 78.— 
AUS. 

g. Execution after 

judgment satisfied— Joint liability .] — 
Where, after a deft, had paid & satis- 
fied a judgment recovered against lilm, 
pltf.’s attorney, acting imder pltf.’s 
instructions, issued a fi. fa. tmder 
which deft.’s goods wore taken in 
execution : — Held : pltf. & the attor- 
ney were jointly liable as trespassers ; 
& the mere fact of the attorney acting 
under his client’s instructions, without 
setting up, even if it would be a 
defence, want of notice or knowledge 
of the jndgnuent being satisfied, 
afforded him no protection. — Mooney 
V. Mauqhan (187.5), 25 C. P. 244.— 
CAN. 


h. 


Authority presumed.] 


Wheiy an attorney issued an execution 
in the name of deft., an attorney 
residing at a distance from him, & 
delivered it to the sheriff, & afterwards 
attended before a judge to oppose an 
o-PPucation to set the execution aside : 

Held : in the absence of evidence to 
negative the authority & to show that 
deft, did not receive the proceeds ol 
it might be Inferred 
that the attorney had authority to 
issue the execution. — Wilson v. 
Street (1856), 3 All. 251.— CAN. 


k. 


-. ] — After Judgmeni 


ID an action for a money demand, tin 
solr. for pltf. has implied authority t< 

judgement, with 
any further or express instruction 
ftom his client, who is bound by ^ 
proceeding thougl 
tortious.— S A NDFORD r, I’OBTER j 


WaiNE, [1912] 2 I, R. 551.— IR. 

1. Liability for urongful acts of 
bailiff — Bailiff acting under colour oj 
writ ,] — Defts, entrusted the execution 
of a writ of fi. fa. which they had 
obtained against pltf. to a special 
bailiff. The ballilt went to pltf.'s 
selection near N. & leaving a man in 

f iossesslon returned to N. with pltf. 
*ltf. then paid the bailiff £51 Sc ob- 
tained a receipt signed by him in these 
terms : “ Received from M. £.51 on 
account of G. & Co.” Pltf.’s evidence 
was that such payment & receipt was 
in full discharge of the writ. Next 
day the bailiff said be had made a 
mistake & demanded £6 more, which 
pltf. refused to pay. 'J’he bailiff then 
returned to pltf.'s selection & sold bis 
sheep. In an action to recover 
damages as for an overcharge 6c also 
for trespass Sc conversion, defts. paid 
money Into ct. & pleaded the writ of 
fi. fa. : — Held : as the bailiff acted 
under colour of the wri(^, defts. wore 
liable for his acts. — Murphy v . Gold- 
man (1886L 7 N. S. W. L. R. 334 : 3 
N. S. W. W. N. 23.— AUS. 

m. Trespass — Writ <t warrant 

must he proved.] — The writ of ft. fa. 
Sc warrant to the hallifl must bo 
proved, or its production accounted 
for, In order to charge pltf. in the 
execution with an act of trespass 
committed by the bailiff.— <Iameron 
V. LOUNT (1848), 4 U. C. R. 275. — 
CAN. 


n. Adoption of sale under 

f rior execuiiori — Necessity for proof.}— 
n trespass against the sheriff Sc A. 
6c B., pltfs. claiming the goods imdor 
a bill of sale, it was proved that the 
sheriff’s bailiff, under a fi. fa, at the 
suit of another creditor, seized the 

S pods 6c sold them ; Sc after paying 
be amoimt of that execution p^d the 


balance to A. Sc B. on account of their 
execution : — Held : after verdict for 
pltf., the execution creditors, A. 6c B., 
could not be made trespassers by 
relation or adoption of the sale imder 
sut'b prior execution ; 6c there being 
no proof that the sheriff himself did 
anything. Sc the waits not being 

E rodueed, nor auy warrant to the 
alliff, the verdict ivas not sustained 
by proof, 6c there should be a now 
trial without costs. — T ii.t v. Jarvis 
(18.56), 5 C. P. 4 86.— CAN. 

o. Evidence of interference. 

— Sufficiency.] — In an action against 
the sheriff 6c six others for seizing 
goods, the evidence as to four defts. 
was that they were creditors of the 
execution debtor, 6c joined in the 
indemnity bond to the sheriff, 6c that 
they told the bailiff to sell. Sc after- 
wards attended 6c bid at the sale : — 
Held : sufllcicnt to charge thorn. — 
Gray v. Fortune (1859), 18 U. C. R. 
253.— CAN. 


p. Seizure sale of good a 

of stranger.] — Held: a pltf. m a 
division ct. suit who, on an oxeciitlon 
against the goods of A., fndomiilflod 
the bailiff for seizing 6c selling the goods 
of B., was not entitled to notice, or to 
the protection as to venue. — Dollbry 
V. Whaley (1862), 12 C. P. 105.— 
CAN. 

Q. Bailiff acting under credi- 

tor's orders.] — lix an action against 
a division ct. bailiff 6c two execution 
creditors lor seizing goods : — Held : 
there was evidence to show that it was 
one seizure 6c one sale under the 
direction 6c for the benefit of the two 
defts. holding separate executions Sc 
they were therefore jointly liable. — 
Louqh V. Coleman (1869), 29 U. C. R. 
367.— CAN. 
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D. Solicitors. 


1249. Liability to sheriff — Several writs — In- 
fringement of priorities.] — A writ of fi. fa. having 

fl-g^inst a debtor at the suit of one creditor, 
& before it was executed, the attorney of another 
creditor having in ilio meantime obtained a 
warrant upon another fi. fa. from the same slieriff, 
directed to their clerk, & executed it before the 
prior execution was put in ; — Held : the attorneys 
were liable to the sheriff, who had made a return 
mat ho had levied the money under a first writ, 
& had in fact paid the amount of the debt to the 
creditor, to refund the money levied under the 
second execution, in an action for money had & 
received to his use. 

The contest is, who shall have the surplus of 
debtor’s effects after the payment of the rent ? 
I am of opinion that it must be appropriated to that 
writ which is first lodged witli the sheriff to execute, 
inasmuch as it has the priority in point of law. 
Debtor had more than enough to pay the rent, & 
therefore the surplus ought to have been appro- 
priated to the first writ (Abbott, C..T.). — Sawle v. 
Paynter (1822), 1 Dow. & liy. K. B. 307. 

1250. Liability to third party — Seizure of party’s 
goods— Wrongful direction on writ.]— G. recovered 
judgment in an action of debt against D. & 
employed his attorney, to whom he had previously 
assigned the debt in i-ejiayment of advances, to sue 
out execution. The attorney, who lived at 
Cheltenham, caused afi.fa. to be sued out, directed 
to the Sheriff of Buckinghamshire, to levy on D.’s 
goods ; & the attorney's London agent indorsed on 
wrot : “ The defendant resides at Wolvcu'tou, & 
is an innkeeper. Levy,” etc., D. was, at the time, 
residing with his mother-in-law, at an inn, of which 
she was the proprietor, at Wolverton, & was 
assisting her in the management, but had no 
interest in the premises or the goods upon them. 
The sheriff, in execution of the fi. fa., seized goods 
of the mother-in-law at her inn. Slie brought 
trespa«ss against the attorney, & obtained a verdict 
upon issues joined on pleas of not guilty & denial 
of her xiroiierty in the house & goods. On motion 
to enter a verdict for deft. : — Held : the verdict 
against the attorney on the issue upon not guilty 
was maintainable, the facts furnishing evidence 
that he had directed the sheriff to levy on pltf.’s 
goods. — ilowLES V. Senior (1840), 8 Q. B. 077 ; 
15 L. J. Q. B. 231 ; 10 Jur. 354 ; 115 E. It. 1028. 


AmwUiHons ; — Distd. Coudy v. Blaiberg (1891), 7 T. L. R- 
421. Refd. Thomas v. Howlands (18S0), 3 T. L. ii. 148 : 
Loo V. Runiilly (1891), 55 J. P. .519, Mentd. Morris v. 
Halberg (1889), 22 Q. H. 1). GM. 


1 1251. .] — Deft., attorney for P., 

obtained judgment in a suit against W. F., & there- 
upon caused a fi. fa. to issue against the goods of 
deft, in that suit, & delivered the writ to the sheriff, 
the present pltf. The writ was indorsed, “ The 
defendant is [a blank] & resides at Rodcar, in your 
bailiwick.” W. F., in fact, lived at Coatham, a 
village adjoining Redcar, at which latter place his 
son, of the same name, was living. The writ was 
handed by the sheriff to an officer, who went to 
Redcar, & took possession of the goods of W. F., 
the son, who subsequently brought an action 
against the sheriff, & recovered damages. Deft, 
believed that W. F., the son, was the person against 
whom the judgment had been obtained, & the 
sheriff & his officers had no knowledge of the person 
intended by the writ, except that which they 
derived from the indorsement upon it. In an action 
by the sheriff to recover damages from deft., on 
the ground of his having directed & required pltf. 
to seize the goods of W. F., of Redcar, deft, pleaded 
that at the time, etc., he had good & probable 
reason to believe, & did in good faith believe, that 
W. F., named in the writ, resided at Redcar, & 
that he so indorsed & delivered the writ, with no 
other intent or view than to furnish such informa- 
tion as ho believed to be true, for assisting pltf., as 
sheriff, in duly ascertaining whether there were in 
his bailiwick goods & chattels of W. F., named in 
the writ : — Held : the action was not maintainable, 
as the indorsement upon the writ was nothing 
more than a statement by deft., for the purpose of 
affording information to the sheriff, leaving him 
to his discretion as to how he would act. — Childers 
V. WooLER (1859), 2 E. & E. 287 ; 29 L. J. Q. B. 
129 ; 2 L. T. 49 ; 0 .Tur. N. S. 444 ; 8 W. R. 321 ; 
121 E. R. 109, Ex. Ch. 

An7wtatii>ns : — Consd. Smith v. Koal (1882), 9 Q. B. D. 340 ; 

Morris 1 ?. Salborg (1889), 22 Q. B. D. 614 ; Sheffleid Corpn. 

v. Barclay, [1903] 2 K. B. 580. Refd. Thomas v. Row- 
lands (1886), 3 T. L. R. 148. 

1252. .] — Smith v, Keal, No. 

1231, aule. 

1253. .] — The execution creditors’ 

solicitor endorsed a writ of fi. fa. with the state- 
ment that the execution debtor resided in a certain 
street, & the solr.’s clerk pointed out the house to 
the sheriff’s officer. This was his brother’s house, 
& his goods were seized ; — Held : it was for the 
jury to say whether this was a direction to levy 
there so as to render the solr. liable. — Thomas v, 
Rowlands (1880), 3 T. L. R. 148, D. 0. 

1254. Liability to execution debtor — Writ sued 
out after debt paid.] — Clissold v. Cratchley, 
No. 393, ante. 


PART III. SECT. 1, SUB-SECT. 12.— D. 

r. Liability to third party — Seizure 
of party's yoods — By bailiff’s assist- 
ant — Bailiff indemnified only .] — 'The 
attorney for an execution creditor, who 
Indemniflod the bailiiT who executed 
the fi. fa., is not responsible to an 
assistant whom the bailiff employed, 
for damages recovered against such as- 
sistant by a person who claimed the 
goods seized as his property. — Kadus 
V . Dougall (1864), 14 C. P. 352.— -CAN. 

-Defts., who lived 
In H., had a claim against W. at I., & 
thinking he was carrying on business 
on his own account issued a writ 
therefor through their solrs. C. & B., 
which was served by 0., who wont to 
I. imder special lustrnctlons from 
defts. to do BO, Sc to take such steps as 
he might think best to recover the 
claim. A Judgment was afterwards 
obtained, Sc an execution gainst W.'s 
goods Issued. The sheriff sent his 
officer to execute the writ, who was 
informed by W. that he had no goods, 
which the officer helleyGd to be true, 


& so informed the sheriff, who accord- 
ingly notified O. & B. C. Sc B. refused 
to accept this, & wrote to the sheriff 
in effect that he hod acted improperly 
in not seizing the goods, on ex p. 
statements. Sc that he miist take such 
action as would enable him to test the 
truth of the statements he had acted 
on. The sheriff then seized the goods 
& applied for an interpleader order. 
The goods were proved to be pltf.’s. 
In an action to recover damages 
occasioned by the seizure : — Held : the 
sheriff must be assumed to have seized, 
under the circumstances, under 
instructions from defts.’ solrs., & as 
the solrs. were acting xinder special 
Instructions from defts. to take such 
proceedings as they might think best, 
the latter were liable to pltf. — ^Wilkin - 
BON V. Harvey (1887), 15 O. R. 346. — 
CAN. 

-.1 — Action for wrong- 
ful seizure of goods against A., the 
execution creditor, & B., her attorney, 
Jointly. The attorney, who had given 
the sheriff a fi. fa. against C., sent a 


man with the sheriff to point out C.’s 
goods ; he pointed out goods wliich 
the sheriff seized & which, on an inter- 
pleader issue, wore found to be the 
goods of D., pltf. in the present action : 
—Held : the attorney having directed 
the sheriff to seize the goods which 
the man should point out, the conse- 
quence was jiist the same as if he had 
liimself pointed out the wrong goods 
Sc directed the sheriff to seize them, & 
he was personally liable. — Power tJ. 
Fleming (1870), I. R. 4 C. L. 404. — 
IR. 

1264 i. Liability to execution debtor — 
Writ sued out after debt paid.Tr — Where, 
after deft, had paid & satisfied a Judg- 
ment recovered against him, pltf.’s 
attorney, acting under pltf.'s instruc- 
tions, issued a fi. fa. under which deft.’s 
goods were taken in execution ; — Held : 
pltf. & the attorney were jointly liable 
as trespassers ; & the mere fact of the 
attorney acting under hla client’s 
instructions, without setting up want 
of notice or knowledge of the Judg- 
ment being satisfied, afforded Um no 
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Execution. 


SpH. 1. — Writ of fieri facias : Suh-sect. 12, D., E. 


Liability of execution creditor for acts of 
solicitor.] — Sec IMos. 1234-1239, ante. 

Scope of authority.] -/SVf’ Nos. 849, 1231, 123.5, 
ante. 

Of Other Persons. 

1255. Private person seizing goods — Debtor 
being bankrupt — Trover — Necessity for joining 
ofllcer.] — Trover lies against taker in execution of 
bkpt.’s goods without joining the ofticer. — Rush v. 
Baker (1734), Cunn. 130 ; 2 Stra. 996 ; Bull. 
N. P. 41 ; 94 E. R. 1107. 

Annotations : — Expid. Whitmore v. Greene (184i), 2 Dow. & 

L. 174. Keld. Menham v. Edmonson (1799), 1 Bos. & 1\ 

; Balme v. Hutton (183:i), 9 Ding. 471 ; AVoollea r. 

Wright (1862), 1 H. & 0. 554. 

1256. Attachment — Necessity for notice — 

R, S. C., Ord. 44, r. 2.] — Under the above Ord. a 
motion for an attachment for removing goods out 
of the custody of the sheriff can only be made on 
notice. — Eynde v. Gould (1882), 9 Q. B. L). 335 ; 
31 W. K. 49 ; sub nom. Pc Eynde v. Gould, 
Ex ??. Yorkshire Sheriff, 51 h . J. Q. B. 425, 
1). C. 

-.] — Sec, (jenerally. Con- 
tempt of Court, Vol. X\T., p. 62, Nos. 703-709. 

1257. Persons assisting bailiff.] — To trespass for 
entering a house & taking goods, deft, may plead 
that he entered in aid of a bailiff took the goods 
of another. — Templeman v. Case (1711), 10 
Mod. Rep. 24 ; 88 E. R. 608. 

1258. Constable.] — Wliere a constable of a 

parish accompanied a sheriff’s officer, who was 
about to seize goods under a fi. fa., for the purpose 
of keeping the peace, but interfered in aid of the 
officer & assisted in removing some of the goods : — 
Held : he was liable in trespass for so doing. — 
Bluikley V . Lord, Hulton & Tickel (1838), 2 
J. P. 777. 

1259. Auctioneer— Action against sheriff, auc- 
tioneer & others — Right of indemnity from co- 
defendants.] — There is no implied promise on the 
part of a sheriff to indemnify an auctioneer wlio 
sells goods seized under a fi. fa. when employed to 
do so by the slicriff’s officer to whom the warrant 
was directed & pltf.’s attorney in the original cause, 
although the sheriff certified to the excise office 
that he himself liad seized & sold the goods, & 
he in fact received his poundage from the produce 
of the sale. If an action of trespass is brought by 
the owner of the goods against the auctioneer, the 
sheriff & others, all the damages awarded in which 
are levied upon the auctioneer alone, he has no 
action for a contribution against any of his co- 
defts. 

Qu. : whctlier if the sheriff had himself actually 
employed & directed the auctioneer to sell the 


goods, there would have been an implied promise 
of indemnity. — Pabebroi'her v. Ansley (1808), 
1 Camp. 343, N. P. 

AniMtaiiovH : — Consd. Sliackoll?'. Rosier (18.46), 2 Bing. N. O. 
6H4. Refd. Bet.tsn (iibbius (1844), 2 Ad. 8: FI. 57. Mentd. 
Burrows r. llhoiles, 11 899 J 1 Q. B. 816. 


F. Bights of Third Parties. 

1260. Right of action — Malicious seizure of 
goods.] — Sanders v. Powell (1664), 1 Lev. 129 ; 
83 E. R. 332 ; sab nom. Saunders v. Powell, 

1 Sid. 183 ; 1 Keb. 693. 

Annotations: — Mentd. H. v. Lawly (1731), 1 Barn. K. B. 
459 ; Adamson v. Jarvis (1827), 4 Bing. 66. 

1261. Party estopped from disputing 

seizure — Acquiescence In seizure & sale.] — In an 

action of trover, it appeared that, pltf. being the 
legal owner of the goods in question, they were 
seized while in the actual possession of a third 
party, under an execution against such third 
party, & sold to deft. ; — Held : under a plea 
denying pltf.’s possession, deft, miglit show that 
pltf. authorised the sale ; & a jury might infer such 
authority from pltf. consulting with the execution 
creditor as to the disposal of tlie property, without 
mentioning his own claim, after he know of the 
seizure & of the intention to sell. — Pickard v. 
Sears (1887), 6 Ad. & El. 469 ; 2 Nev. & P. K. B. 
488 ; Will. Woll. & Dav. 678 ; 112 E. K. 179. 
Anywtations : — Expld. & Distd. Fletcher r. Maiming (1844), 
12 M. & W. 571. Consd. lllnghani v. t^lements (1848), 
12 Q. B. 260 ; llichards r. Johnson (1859), 5 Jnr. N. S. 
.520. Refd. Banks r. Newton (1847), 16 L. J. Q. B. 142 ; 
Dunston v. Paterson (1857), 2 C. B. N. S. 495 ; Harding 
V. Hall (1866), 14 L. T. 410. Mentd. FJx p. Branson 
(1837), 3 Hodg. 132 ; Gregg r. Wells (1839), 10 Ad. & El. 
90 ; Sandys r. Hodgson (1849), 10 Ad. & El. 472 ; Brown 
r. Thorpe (1841), 11 L. J. (’h. 74 ; (9»eltenham & Grand 
Junction Western Union Ky. v. Daniel, (’helteriham & 
Grand Junction Western Union Ry. r. De Medina (1841), 
6 Jur. 577 : Doe d. Muston v. Gladwin (1845), 6 Q. B. 
953; Boydcll r. Eckstein (1846), 7 L. T. (). S. 261; 
Nickells r, Athorstono (1847), 10 (j. B. 944 ; Freeman v. 
Cooke (1848), 2 Exch. 654 ; Maelm v. L. & .S. W. Ry. 
(1848), 2 Excli. 415 ; I'rice r. Groom (1848), 2 Exch. 542 ; 
Doe V. Challis (1851), 17 Q. B. 166; West & Green v. 
Elmore (1851), 18 L. T. O. S. 207 ; Howard v. Hudson 
(1854), 2 E. B. 1 ; H. v. Anibergatc, etc. Ry. (1853), 
20 L. T. O. H. 246 ; Foster v. Mentor Life Assce. (1854), 
3 E. & B. 48 ; Jorden r. Money (1854), 5 H. L. Cas. 185 ; 
Hawker v. Hallewell (1856), 3 Sm. & G. 194 ; Tyennan r. 
Smith (1856), 6 E. & B. 719; Bill v. Richards (1857), 
26 L. .T. Ex. 409; Simpson r. Accident Death Insce. (1857), 

2 C. 11. N, S. 257 : Clarke & Chapman i’. Hart (1858), 
6 H. L. Cas. 633 ; (Jornish v. Abington (1859), 4 H. & N. 
549 ; Levy v. Hale (1859), 29 L. J. C. P. 127 ; Jie North 
British Australasian Co., A’x p. Swan (1859), 7 C. B. N. S. 
400 ; Piggott V. Stratton (1859), 1 De G. F. & J. 33 ; 
CairncroHs v. Lorimer (1860), 3 L. T. 130 ; Broadbent v. 
Barlow (1861), 3 De G. F. & J. 570 ; Cave v. Mills (1861), 
8 Jur. N. S. 363 ; White 'u. Greenish (1861), 11 C. B. N. S. 
209 ; Loffns v. Maw (1862), 3 GUT. 692 : I'almer e. Mot. 
Ry. (1862), 31 L. J. Q. B. 259 ; Ashpitol v. Bryan (1863), 

3 B. & S. 474 ; Metters v. Brown (1863), 7 L. T. 795 ; 
Swan V. North British Australasian Co. (1863), 2 H. & C. 
175 ; McCance r. L. & N. W. Ry. (1864), 11 L. T. 426 ; 
I’hillips V. Im Tlmrn (1866), L. R. 1 C. P. 463 ; McEvoy 
11 . Drogheda Harbour Comrs. (1867), 16 W. R.. 34; Jie 
Bahia & San Francisco Ry. (1868), L. R. 3 Q. B. 684 ; 


protection. — Mooney v. Mauottan 
(1875), 25 C. P. 244.~CAN. 

a. Countermayui of instnic 

tiona to sheriff.] — ^IMtfs.’ attorney had 
directed the slioriiT not to sell the 
goods of L., blit to levy upon another 
deft, in the suit. That deft, having 
remonstrated & urged him to sell, he 
telegraphed to the attorney to know 
if he should do so, & in answer wa? 
told that he must act as he though fit 
according to Ids own judgment. He 
thereupon sold L.’s goods : — Held : 
this answ'er was an abandonment of the 

V. Smith 

(1859), 17 U. C. R. 400. — CAN. 

T Enforcing three execuiioru 

•~i hough (m client’s instructions.}— 
Under the facts of this case, there 
being no ground for apprehension o 
losing the debt, that tlie conduct o 


the attorney in issuing & enforcing 
three executions to different counties 
was improper, & that his client’s 
instructions could form no justifica- 
tion. The ct., therefore, ordered him 
at once to refund to defts. the poundage 
retained by two of the sheriffs, & to 
pay the costs of the executions directed 
to them, & of this application. — 
Henry v. Commercial Bank of 
Canada (1859), 17 U. C. R. 104.— CAN. 

0 . .] — An attorney indorsing a 

writ of possession Sc fi. fa. in ejectment, 
the proceedings on which were 
ultimately set aside for irregularity : — 
Held : liable for the trespass committed 
by the sheriff in executing the same. — 
Benson v. Connor (1857 ), 6 C. P. 356. — 
CAN. 

d. .] — Deft., a divisional ct. 

bailiff, refused on demand to give up 


the goods to pltfs. until he should 
consult the attorney who told him to 
use his own judgment : — Held : this 
did not make the attorney a wrongdoer, 
& answerable for the bailiff’s conduct. — ■ 
STifiWART V. Cowan (1877), 40 U. C. R. 
346.— CAN. 

e. Judgment signed a day too 

soon.] — Ward v. Qrut, Mac. 560. — 

N.Z. 

PART III. SECT. 1, SUB-SECT. 12.— F. 

f. Decree authorising sale of de- 
fendant’s interest in estate — Whole 
estate sold — Including interests of third 
parties — Itefusal of court to confirm 
sale.] — Pltf. made application to con- 
firm a sale of certain land to M., pur- 
porting to have been made under a 
judgment of the ct. in this action. 
The judgment provided that upon 
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Knights V. Wiffen (1870), L. R. 5 Q. B. OGO ; Webb v. 
Herne Bay Comrs (1870). 1.. R. 5 Q. B. 642 ; Stinison v. 

h' J ' Goddard v. Smith 

?, * * t)- ^ ; Citizens’ Bank of Louisiana i\ 
Mrst National Bank of New Orleans (1873), L. R. 6 H. L. 
.Jo2 ; Lo Clerc u. Greene (1873), 22 W. R.428; Morrison u. 
Universal Marine Insce. (1873), L. R. 8 Kxch. 107 ; Shrop- 
^/-anal Co. r, R. (]87r>). L. R. 7 H. L. 
496 ; Wadbng v. Ollphant (187.5). 1 Q. B. 1). 145 ; Wal- 
rund V. Hawkins (187.5), L. R. 10 C. J’. 342 ; Goodwin 
M App. Cas. 476; Polak v. Everett 

Lr ’ Angus V. Dalton (1877), 3 Q. B. D. 

So ; Johnson v. Credit Lyonnais Co. (1877), 3 C. P. D. 32 ; 
Rumball r. Metropolitan Bank (1877), 2 Q. B. D. 194 ; Re 
Church & Empire Fire Insce. Fund, Andress’ Case (1878), 
8 Cn. D. 126 ; blmm v. Anglo-American Telegraph Co., 
Anglo-American Telegraph Co. v, Spurling (1879). 5 
Q. B. D. 188; Aldorson v. Maddison (1880), 5 Ex. D. 293 ; 
Joseph V. Webb, Joseph v. Lyons, Joseph v. Pldcock, 
v. Jones (1883), Cab. & El. 262 ; Manchester & 
Oldham Bank v. Cook (1883), 49 L. T. 674 ; Ashby v. 

Mutual Loan Fund 
’ C’olonial Bank v. Cady & 
y Chartered Bank of Australia v. Cady 

^ App. Cas. 267 ; Low v. Bouverio, 

* Tomkinson v. Balkls (kinsolidated Co. 
i'vT- ' i'latau v. Sawyer (1892), 8 T. L. R. 
656 ; Sarat Chunder Dey «. Gopal Chunder Lain (1892), 
8 T. L. R. 732 ; Re Bentley & Yorkshire Breweries, Rx p. 
Harrison (1893), 69 L. T. 204 ; Henderson v. Williams, 
1 Q* B- 521 ; Scholfleld v. Londesborough (1895), 
i Huntv. Fripp (1897), 77 L. T. 516 ; Bechnana- 
land Exploration (!o. v. London Trading Bank, [1898] 
2 Q. B. 658 ; Re National Bank of Wales, [1899] 2 Cb. 629 ; 

[1900] A. C.\ 293 ; Farquharson v. King, 
[1901] 2 K. B. 697 ; Morlson v. London County & 
Westminster Bank (1913), 108 L. T. 379 ; Coleman v. 
London County & Westminster Bank. [1916] 2 Ch. 353 ; 
London Joint block Bank v. Macmillan & Arthur, [1918] 
A. C. 777 ; Pearl Mill Co. v. Ivy Tannery Co., [1919] 1 
K. B. 78 ; Colley v. Overseas Exporters, (1921] 3 K. B. 
302 ; Maclaine v. Gatty, [19211 1 A. C. 376 ; Bradford 
(1923), 92 L. J. K. B. 871 ; Jones (Holloway) v. 
Woodhouse, [1923] 2 K. B. 117. 


1262. Right to goods arising in future — 

Mortgage.] — In Mar, 1838, A. demised to B., by 
way of mtge., a house, to hold thenceforth for the 
remainder of an unexpired term, wanting one day ; 

by the same deed he assigned & transferred to B. 
all the fixtures, <fe other (chattels <fc cfi’ects, in &. 
about the house, to hold to B. for his absolute 
use & benefit, subject to two provisions in the deed ; 
first, that B. should reconvey the house, if A. 
should pay the principal money, with interest, on 
June 24 following ; secondly, that if default should 
be made at the day & time, it should be lawful 
for B. to enter & take the rents, etc. A. continued 
in possession of the premises, & upon J une 1 0 the 
sheriff entered & levied upon the goods on the 
premises under a Ji. fa., at the suit of a creditor 
of A. ’.--Held : B. had no right of possession 
under the demise j^rior to June 24, &; not having 
entered, could not maintain trespass against the 
sheriff. — Wheeler v. Montefiore (1841), 2 
Q. B. 133 ; 1 Gal. & Dav. 493 ; 11 L. J . Q. B. 34 ; ($ 
.Tur. 299; 114 B. R. 53. 

Annotations : — ^Ezpld. Doe d. Parsley v. Day (1842), 2 Q. B. 
147. Reid. White v. Morris (1852), 1 1 C. B. 1015 ; Barker 
V. Furlong, [1891] 2 Ch. 172. Mentd. Rogers v. Graze- 
brook (1846), 8 y. B. 895 ; Evans v, Wright (1857), 27 
L. J. Ex. 60. 


1263. Effect of Interpleader proceedings.] — 

A judge’s order, made under Interpleader Act, 
1831 (c, 58), s. 6, directed that the goods should 
be sold by the sheriff, & the money paid into ct. to 
abide the event of an issue to be tried between the 
claimant & the execution creditor. The issue was 
tried, &, a verdict found for the claimant, who 
thereupon brought an action of trespass against 
the sheriff, for breaking & entering his dwelling- 
house, & seizing his goods & converting them to his 
own use. The ct. made absolute a rule for striking 
out so much of the declaration as charged the 
seizure & conversion of the goods. SeraMe : the 


proceedings ought in such a case to be stayed 
altogether. — A bbott v. Richards (1846), 15 
M. & W. 194 ; 3 Dow. & L. 487 ; 15 L. J. Ex. 330 ; 
0 L. T. O. S. 395 ; 1,53 E. R. 819. 

Annotations ; — Reid. Jessop v. Crawley (1850), 19 L. ,1. Q. B. 

319 ; Mercer v. Stanberry (1856), 20 .1. 1’. 407 ; Jones 

V. Williams (1859), 28 L. J. Ex. 324; Cramer r. Matthews 

(1881), 7 y. B. D. 425. Mentd, Jousiffe v. Bayley (1866), 

15 L. T. 219. 

1264. On action for unlawful entry.] — 

Goods seized by the sheriff under a fi. fa. against 

A. , out of the ct. of Exch., were claimed by B., to 
whom they were restored upon the establishment 
of her right upon an issue directed, at the sherifli’s 
instance, under the interpleader A(?t, 1831 (c. 58). 

B. afterwards brought trespass against the sheriff 
for breaking & entering her house, on the occasion 
of the seizure. The ct. refused to stay the pro- 
ceedings, holding the relief & protection afforded 
to the sheriff by Interpleader Act, 1831 (c. 58), 
s. 6, to be confined to disputed claims to the goods 
seized, or to their proceeds. Sernble : if the pro- 
ceeding in this ct. were a violation of the inter- 
pleader order, the application for relief should have 
been made to the ct. in which the interpleader 
took place. — II ollier v. Laurie (1846), 3 0. B. 
334 ; 4 Dow. & L. 205 ; 15 L. J. O. P. 294 ; 10 
Jur. 860 ; 136 E. R. 134. 

Anmytaiions : — Distd. JeHKop v. Crawley (1850), 15 y. B. 212 ; 

Winter v. Bartholomew (1856), 11 Exch. 704. Consd. 

Smith V. Crltchlield (1885), 14 y. B. 1). 873. 

1265. .]— Goods were seized in 

the house of .T., under a warrant of execution from 
a county ct. in an action against M. J . claimed the 
goods. The judge of the county ct., on inter- 
pleader summons, adjudicated that they belonged 
to M. J. then sued the officer who had seized, 
in Queen’s Bencih, in trespass for entering his 
premises & seizing the goods : — Held : under 
9 & ]() Viet. c. 95, s. 118, a judge might stay the 
action in Queen’s Bench, it not being shown that 
there was any cause of complaint besides that of 
entering the premises to seize the goods. Sernble : 
it would have been otherwise if the adjudication 
in the county ct. as to the goods had been in favour 
of .1., the claimant. — Jp:ssop v. Crawley (1850), 
15 Q. B. 212 ; Rob. L. W. 357 ; Cox, M, & II. 
290 ; 19 L. J. Q. B. 310 ; 15 L. T. O. S. 135 ; 14 
Jur. 697 ; 117 E. R. 438. 

Annotations .-'- Digtd. Cater v. Chigrnoll (1850), 15 y. B. 217. 

Consd. JouBiffe r. Bayley (1866), 15 L. T. 219. 

1266. .] — Where an interpleader 

summons under 9 <fe 10 Viet. c. 95, s. 118, in respect 
of goods taken in execution, has been decided in 
favour of the claimant, an action of trespass may 
afterwards be brought for breaking entering the 
premises in which the goods were seized.-— C ater p, 
Chignell (1850), 15 Q. B. 217 ; 117 E. R. 440 ; 
sub nom. Chater v. Chignell, 19 L. J. Q. B. 520 ; 
14 Jur. 697. 

Annotatimis : — Consd. Jousifle v. Bayley (1866), 15 L. T. 

219. Reid. Joues v. Williams (1859), 4 H. & N. 706. 

1267. .] — A sheriff entered the house 

of A., & seized therein his goods, & also goods 
belonging to the execution debtor. A. brought 
an action of trespass against the sheriff, who 
thereupon obtained an interpleader summons, & 
the judge ordered that the execution creditor be 
barred as to the goods of A., & that all further 
proceedings in the action be stayed : — Held : the 
judge had power under the Interpleader Act, 
1831 (c. 58), s. 6, to stay the proceedings, & the 
power was properly exercised, it not appearing 
that the sheriff had committed any excess. — 
Winter v. Bartholomew (1856), 11 Exch. 704 ; 


default by deft. In the payment of a • — Held : as it was shown upon this sale could not be confirmed. — Butler 
certain sum, all his estate, right, title application that other persons than r. Forbes (1906), 4 W. L. R. 579. — 
& interest in the land should be sold : deft, had an interest In the land, the CAN. 
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Sect. 1. — Writ of fieri facias: Sub-sect. 12, F, ; 
sub-sect. 13, A.j 

25 L. -t. Ex. 02 ; "26 L. T. O. S. 226 ; 4 W. R. 264 ; 
156 E. R. 1013. 

Annotations : — Consd. Smith t>. Critchfleld (1885), 14 Q. B. D. 

873. Refd. Carpenter v. Pearce (1858), 27 L. J. Ex. 143. 

1268. -.] — On the hearing of an inter- 

Ijleader summons in the county ct. under 9 & 10 
Viet. c. 95, s. 118, in respect of goods which had 
been taken in execution under an order of the 
county ct., upon a judgment recovered in the said 
ct. at the suit of A. against B., the judge of the 
county ct. decided that the goods were the property 
of claimant, tile present pltf., & thereupon made 
the following order : “ That the goods are the 

property of claimant ; that A. do pay the costs of 
the proceedings, with 1.9. damages for the seizure 
of the goods ; & that the high bailiff do pay 1.9. 
damages for the seizure of the goods.” 8uch 
damages & costs were duly paid to & received by 
claimant, who then brought the present action 
against deft., the high bailiff, for trespass to his 
house, & for seizing his goods, to which deft, 
pleaded ” Not gulity by statute ” : — Held : the 
proceedings in the county ct. under Interpleader 
Act, 1831 (c. 58), & the award of damages by the 
judge of the county ct. in respect of the seizure of 
the goods, did not bar pltf.’s right of action against 
the high bailiff for the trespass to his house in 
respect of which no damages had been awarded 
& no adjudication had been made by the judge of 
the county ct. 

There is no jurisdiction in tlie county ct. judge 
to entertain the que.stion of trespass und(!r such 
circumstances ; his jurisdiction is limited to 
deciding whose is the property in the goods seized, 
&. what may be said to arise incidentally from the 
seizure of those goods, in relation to the goods 
themselves. 

Qu. : whether there was any power in the judge 
of the county ct., on the hearing of the inter- 
pleader summons, to make an order restraining 
claimant from bringing the present action. — 
.Tousiffe V. Bayley (1866), 15 L. T. 219; 30 
J. P. 808. 

1269. .]— Under a writ of fi. fa. 

against a son the sheriff seized goods of his father, 
in whose house the son lived. The son had in fact 
no goods there except some wearing apparel. 
The writ was indorsed with a statement that the 
son lived at a certain address, which was in fact 
the father’s house though the indorsement did not 
state this. The father gave verbal notice to the 
bailiff that he claimed the goods, & the next day 
the sheriff issued an interpleader summons. 
Meanwhile the father had commenced an action 
against the sheriff alone claiming an injunction to 
restrain him from remaining in possession, & the 
judge without requiring notice to be given to the 
execution creditor, granted the injunction. The 
sheriff appealed, & meanwhile the execution creditor 
on the hearing of the interpleader summons had 
admitted that the goods seized were the father’s. 
No misconduct on the part of the sheriff was 

: — Held: (1) the action was premature, 
the father ought to have waited to see the result 
of the interpleader proceedings & he must bear his 
own costs of the motion for the injunction in 
both cts. ; (2) the judge ought not to have granted 
the injunction without hearing the execution 
creditor who should have been made a party to 
the ^tion or at any rate served with notice of 

Hanson (1882), 21 Ch. D. 69 ; 
47 L. T. 342 ; 31 W. R. 161, C. A. 

1270. ,] — Where the sheriff seized 


goods under a,fi.fa&& person other than the person 
against whom the process issued claimed the goods 
& paid out the sheriff under protest : — Held : the 
money so paid to the sheriff under protest was the 
proceeds of goods taken in execution within the 
meaning of Ord. 57, r. 1 (5), & the sheriff was 
entitled to interplead in respect thereof. 

Where the sheriff in the execution of a fi. fa. 
enters the premises of a person other than the 
execution debtor & there seizes goods believing 
erroneously that such goods belong to the execution 
debtor, the sheriff may, upon interpleader pro- 
ceedings, be protected against an action for tres- 
pass to the land as well as against an action for 
seizure of the goods, if no substantial grievance 
has been done to the person whose premises are 
wrongfully entered {per Cur.). — Smith v. Critch- 
PiELD (1885), 14 Q. B. D. 873 ; 51 L. J. Q. B. 366 ; 
54 L. T. 122 ; 33 W. R. 920 ; 1 T. E. R. 421, C. A. 

Annotation : — Retd. De Coppett v. Barnett (1901), 17 

T. L. R. 273. 

1271. Conduct of execution debtor.] — 

As a general rule, where one person’s goods are 
lawfully seized for another’s debt, the owner of 
the goods is entitled to redeem them, & to be 
reimbursed by the debtor against the money paid 
to redeem them, & in the event of the goods 
being sold to satisfy the debt the owner is entitled 
to recover the value of them from the debtor ; &; 
the right to indemnity exists although there may 
be no agreement to indemnify, & although there 
may be in that sense no privity between the 
owner of the goods & the debtor. Deft, bought 
the business of an ironmonger in his own name for 
his two sons ; he paid the greater part of the pur- 
chase-money. The banking account of the busi- 
ness was kept by him, & he drew the cheques on 
that account. A society having obtained judg- 
ment in an action against deft., certain goods of his 
sons were seized by the sheriff ; the sons claimed 
the goods ; but upon an interpleader summons 
taken out by the sheriff, the claim of the sons was 
barred, & the goods were sold. They realised 
£1 ,300, & this sum was paid into ct. in the action by 
the society against deft, as a security for what 
might be found due to the society from deft, upon 
taking certain accounts. Deft.’s sons were after- 
wards adjudicated bkpts., & pltf. was appointed 
their trustee. Deft, agreed with pltf. that, in 
consideration of his sons’ goods having been 
seized & sold on behalf of the society in respect 
of an alleged claim against liim, he would pay 
£300 per annum to pltf. until he should have paid 
a sufficient sum to pay the trade creditors of his 
sons in full. Pltf. having brought the present 
action to recover £1,200 due by virtue of the above- 
mentioned agreement, or in the alternative £1,300, 
the value of the goods seized : — Held : even if 
deft.’s express promise to pay £1,200 was not 
legally binding upon him, nevertheless the action 
was maintainable ; for although the decision 
upon the interpleader summons did not estop 
deft, from showing that the seizure by the sheriff 
was unlawful, nevertheless he had by his conduct 
led to the seizure, & the goods of his sons had been 
legally taken for his debt ; deft., therefore, was 
bound to indemnify his sons, & pltf., as their trustee 
in bkpey., was entitled to have judgment entered 
for him for the sum of £1,200, which he was willing 
to accept instead of £1,300, the value of the goods 
seized. — Edmunds v. Waixingpord (1885), 14 
Q. B. D. 811 ; 64 L. J. Q. B. 306 ; 52 L. T. 720 ; 
49 J. P. 549 ; 33 W. R. 647, 0. A. ; previous pro- 
ceedings (1884), 1 Oab. & El. 334, N. P. 

Annotations: — CSonid. The Orchis (1890), 15 P. I). 38. 

Re Button, Exp. Ravlside, (1907) 2 K. B. 180, 
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1272. Where sheriff made all reasonable & 

necessary Inquiries.] — Morris v. Salberg, No. 
1236, ante. 

1273. Goods of third party seized — Rescue by 
owner from sheriff — Legality of.]— By a contract 
of sale, the property sold was to bo paid for by 
ready money. The vendee induced the servant 
of the vendor to deliver it for a cheque upon a 
banker, by representing it to bo as good as money ; 
in fact he had overdrawn his account for many 
months, & when the cheque was presented, pay- 
ment was refused. On the same day that the 
goods were purchased, the vendee gave a warrant 
of attorney to a creditor under which judgment 
was immediately entered up, & execution issued, & 
the property in question seized by the bailiff of a 
liberty. While it was in his custody, the original 
owner rescued it : — Held : in an action brought 
against the latter by the bailiff of the liberty for the 
rescue, that the question whether the contract 
of sale was so vitiated by fraud as to prevent the 
property in the goods passing to the vendee, 
depended upon a question of fact, which ought to 
have been submitted to the jury, viz., whether the 
vendee had obtained possession of the goods with 
a preconceived design not to pay for them. — 
Bristol (Earl) v. Wilsmore (1823), 1 B. ik, C. 
614 ; 2 Dow. & Ry. K. B. 7.55 ; 1 Dow. & Ry. M. 0. 
407 ; 1 L. J. O. S. K. B. 178 ; 107 E. R. 190. 
Annolaiions : — Befd. Stephenson v. Hart (1828), 1 Moo. & P. 

.857. Mentd. Peer v. Hnmphrej^ (1835), 2 Ad. & El. 495 ; 

Dixon V. Howetson (1863), 16 L. T. 295. 

1274. — Whether larceny.] — On a trial 

for larceny of goods laid by the indictment in the 
high sheriff, the jury found that the prisoner had 
taken certain goods which were in the possession 
of the sheriff, & the goods taken were the prisoner’s 
own property, & that the sheriff had seized them 
in an execution against the prisoner’s wife, being 
under the inpression that they were her goods : — 
Held : on these findings the verdict was one of not 
guilty. — R. V. Knight (1908), 73 J. P. 15 ; 25 
T. L. R. 87 ; 53 Sol. Jo. 101 ; 1 Or. App. Rep. 
186, C. C. A. 

Against other parties to execution.] — See Sub- 
sect. 12, A. — E., ante. 


Sub-sect. 13. — Writs in Aid. 

A. Venditio7ii Exponas. 

See R. S. C., Ord. 43, rr. 2, 5. 

1275. Part of writ of fieri facias.] — Hughes v. 
Rees, No. 1292, post. 

1276. To compel sale by sheriff.] — Clerk v. 
Withers, No. 66, ante. 

1277. .] — Milton v. Eldrington, No. 

817, ante. 

1278. — — .] — All actions for broach of duty of 
the office of sheriff must be brought against the 


high sheriff, though by default of the under sheriff 
or bailiff. The legal & proper mode of compelling 
a sale by the sheriff where he makes delay or refuses 
is by writ of venditioni exponas (Lord Mansfield). 
— Cameron v. Reynolds (1776), 1 Cowp. 403 ; 
98 E. R. 1154. 

Annotation : — Mentd. Yorker. Chapinap (1839), 10 Ad. & El. 

207. 

1279. Necessity for— Where sheriff out of office.] 

— Goods seized under a ft. fa. may be sold by the 
sheriff after he is out of his office, without a 
venditioni exponas. — Ayre v. Aden (1605), Cro. 
Jac. 73 ; 79 E. R. 62 ; sub nom. Ayer v. Aden, 
Yelv. 44 ; sub nom. Adyn v. Ayre, Moore, K. B. 
757. 

Annotations: — Consd. Wilcox & Lltchoy v, Pokinhorn (1728), 

1 Barn. K. B. 81. Refd. Mildmay v. Bnilth (1672), 2 

Saund. 343 ; Clerk v. Withers (1704), 2 Ld. Baym. 1072 ; 

Jeanesr. Wilkins (1749), 1 Ves. Sen, 195. Mentd. Langdon 

V. Wallis (1698), 1 Lut. 582. 

1280. Sale at less than value of goods— Whether 
sheriff concluded by previous return.]— Where the 
sheriff by virtue of the writ vendiiioni exponas 
sells the thing under the value, there he shall be 
dischargtHl, but otherwise where he sells the goods 
ex officio (Dodderidge, J.).— Slye’s Case (1619), 
Godb. 276 ; 78 E. R. 161. 

1281. At best rate obtainable.] — R. v. 

Bird, No. 584, ante. 

1282. When granted— Extent in fieri facias 
issued on same day.] — R. v. Devon, Sheriff, 
No. 1051, ayite. 

1283. Return to writ — Want of buyers — Attach- 
ment for such return.] — The ct. refused to grant 
an attachment against the sheriff, because he had 
returned to a writ of venditioni exponas that part 
of the goods levied remained in his hands for want 
of purcliasers. — Leader v. Danvers (1798), 1 
Bos. & P. 359 ; 126 E. R. 952. 

1284. .]— Attachment refused 

against the sheriff for not selling under a 
venditioni exponas, where he had returned ho 
could not sell for want of buyers. — Anon. (1815), 
2 Chit. 390. 

1285. Amendment of return.] — 

Needham v. Bennet, No. 1052, ante. 

1286. Whole sum produced by sale — No 

deduction to be included — Application to court for 
allowance of extra charge.] — The sheriff selling 
under a venditioni exponas is not entitled to deduct 
anything, either for extra expenses or poundage 
or to reUirn such a deduction. He must make a 
return of the whole sum produced by the sale, 
when the ct. order it to be paid over, deducting 
poundage he must move the ct. for any extra 
allowance to which ho may be entitled. — R. v. 
Jones (1814), 1 Price, 205 ; 145 E. R. 1378. 

1287. Goods sold — Proceeds retained for 

other party.] — A sheriff having returned a levy 
under a writ of fi. fa., cannot return to the 


PART III. SECT. 1, SUB-SECT. 13.— A. 

g. JVhat sheriff may sell — Debtor's 
beneficial interest. ] — The sheriff under a 
writ of venditioni exponas, has only 

f lower to sell the debtor’s bonoftcial 
nterest, & the rights of other bene- 
ficiaries antecedent to the registration 
of the writ of fi. fa. will bo protected 
on proper proceedings being taken at 
any time before the registration of the 
transfer from the sheriff. — Re Bosquet 
(1883), 17 B. A. L. R. 173.— AUS. 

h. Return to ivrtt — Time for.] — A 
ven. ex. against lands having but a 
few days between the teste Sc return Is 
irregular, although the statutes re- 
specting the teste, delivery. Sc return of 
the fi. fa. may have been complied. — 
Armour & Davis v. Jackson (1824), 
Tay. 115.— CAN. 


k. — — .] — -It Is no defect In 

a unfit of ven. ex, against lands, that 
it has not tliroo months between Its 
teste Sc return. — Landrum v. Mac- 
martin (1842), 1 U. C. R. 394.— CAN. 

l. “ Goods on hand."] — An 

attachment may Issue for returning 
“ goods on hand ” to a ven. ex. — 
Harper r. Poweix (1839), (1823-1900), 
3 Ont. Dig. 6430.— CAN. 

m. Sheriff parting with goods 
levied — What remedy available. 1 — If the 
sheriff has parted with goods which 
he had levied on under an execution, 
he cannot be called on to sell under 
a ven. cx. ; the remedy against him is 
by action. — Philips v. Dickenson 
(18.31), (1825-1897), N. B. Dig. 713.— 
CAN. 

n. Second writ of fieri faxias 


issued — Before return to venditioni 
exponas .] — A sheriff returned “ goods 
on hand ” to a fa., having made no 
seizure, & pltf. issued a ven. ex., hut, 
discovering that there had been no 
seizure, issued another fi. fa., without 
a return to the ven. ex. The second 
fi. fa. was sot aside with costs, which 
the sheriff was ordered to pay, & to 
amend his return to the first writ. — ■ 
Lemoine V. Raymond (1845), 2 

U. C. R. 379.— CAN. 

o. Sale by sheriff — After return 
day.] — The sheriff may sell the goods 
under a ven. ex. after return day. — 
Bank op Uin>ER Canada v. Maopar- 
LANE (1848), 4 U. C. R. 396.— -CAN. 

p. Irregularity in issue of writ — 
Sheriff's deed — Validity of.] — Any irre- 
gularity in issuing the ven. ex. will 
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Execution. 


Sect. 1. — Writ of fieri facias : Sub-sect. 13, A. & B, 
Sect. 2; Sub-sects. 1, 2, 3 4, ^.] 

vendiMoni exponas^ that he was sold the goods, 
but detains the money for another party, pltf. 
under a prior writ of execution ; & the ct. will 
quash such a return on motion. They will not, 
after sucli a proceeding, give the sheriff leaver 
to amend his return. — Howk v. Tapp (1821), 1) 
Price, 317 ; 147 E. R. 105. 

Annotation : — Distd. li. v. Herts, Sheriff, Dod v. Coleman 

1841), 9 Howl. 910. 

1288. Amendment of return.]— If, to a writ 

of venditioni exponas for goods already taken in 
execution, with a clause of fi. fa. for the residue, 
the sheriff return that he has made of the said 
goods £20, but omit, by mistake, to return nulla 
bona to the fi. fa., the ct. will allow the sheriff to 
amend the return, & will set aside an attachment 
issued against him for not making the return. — 
R. V. Monmouth, Sheriff (1814), 1 Marsh. 344. 

1289. .J — Rowe v. Tapp, No. 1287, 

ante, 

1290. — ^ — ,] — Needham v. Rennet, No. 

1052, aide. 

1291. Action for false return — Whether 

sheriff estopped by return — As to claim by landlord 
for rent.] — Levy v. Hale, No. 1140, ante. 

1292. Failure to comply with order to 

make — Attachment.] — The writ of venditioni 
exponas is a branch of the writ of fi. fa.^ not a 
distinct process ; & therefore a judge has power 
in vacation under 2 Will. 4, c. 31h s. 15, to order 
the sheriff to return such writ, <te an attachment 
may be obtained for disobedience to sucli order, 
pursuant to r. 13 Michaelmas Term, 1832. — 
Hughes v. Rees (1838), 4 M. & W. 408 ; 7 Howl. 
50 ; 1 Horn & H. 347 ; 8 L. J. Ex. 40 ; 150 E. R. 
1513. 

AnnoUiiion : — FoUd. H. V. Berkshire, Sheriff, Anstico v. 

Sheppard (1840), 4 Jur, 412. 

1293. .]- -If a writ of venditioni 

exponas be not returned in obedience to a judge’s 
order made in vacation, though the writ is not 
mentioned in the rule, the sheriff is subject to an 
attachment under rule 13, Michaelmas Term, 
1832. — R. V. Berkshire, Sheriff, Anstice v. 
Sheppard (1840), 4 Jur. 412. 

1284. Stay of proceedings.] — 

Where an attachment is issued against the sheriff 
for not returning a writ of venditioni exponas, it 
is no objection to an application to stay proceedings 
under the attachment on terms, that it is strictly 
regular, & the sheriff in contempt, & although the 
application is made after a return to the fi. fa. 
in which the value of the goods seized was not 
stated. — R. v. Herts, Sheriff, Dod v. Coleman 
(1841). 0 Dowl. 916 ; WoU. 185 ; 5 Jur. 893. 


1296. For what purpose — To compel payment of 
money levied.] — Helbroke v . Beaumont, No. 
1295, ante. 

1297. .] — Clerk v. Withers, No. 66, 

ante. 

1298. To compel sale & delivery of proceeds 

to new sheriff.] — Clerk v. Withers, No. 60, 
ante. 

1299. When refused or quashed — Unreasonable 
delay by creditor — After return to writ of fleri 
facias.] — Where the late Sheriffs of London, 
having taken deft.’s goods in execution under a 
writ of fi. fa. were ruled, on Feb. 8, 1811, to return 
the writ, & returned on Feb. 11 that they had the 
goods in hand for want of buyers ; after which 
pltf., without issuing a writ of venditioni exponas, 
lay by till after a commission of bkpt. against 
deft, founded on an act of bkpey. prior to the (;xecu- 
tion, & till after the then sheriffs had delivered the 
goods up to the assignees of the bkpt. on Mar. 16, 
& had gone out of office in Sept, following ; & 
then, in Jan. 1812, issued a writ of distringas to 
the present sheriffs to distrain the late sheriffs for 
not selling the goods ; the ct. set aside the last- 
mentioned writ ; leaving pltf. to his remedy by 
action, if tlie commission wei'e fimidulent, as 
alleged by them. — C lutterbuck v. Jones (1812), 
15 East, 78 ; 104 E. R. 774. 

Annotation : — Mentd. Field v. Smith (1837), Miirp. & H. 78. 

1300. .] — The sheriff, in 

Michaelmas term last, redurned to a writ of fi. fa. 
“ goods in liand, for want of buyers, value 
known,” & no further stops were taken by pltf. 
till Trinity term following. In the intcuirn, the 
goods were seized under an extent by the Crown : — 
Held : the ct. would not compel the sheriff 
to make good the loss to pltf., & they would quash 
a writ of distringas which had been issued for that 
purpose, although pltf. had given all the indulgence 
with the advice, desire, & concurrence of the 
sheriff’s officer. — Ruston v. Hatfield (1819), 
3 B. & Aid. 204 ; 106 E. R. 636. 

1301. Issues of distress — Sale for costs.] — 
Raban V. Plaistow (1771), 5 Burr. 2726 ; 98 
E. R. 430. 

1302. — ■ — Increase of — Delay — Further costs 
incurred.] — Philips v. Morgan (1821), 4 B. & Aid. 
652 ; 106 E. R. 1075. 

1303. Rule nisi In first instance — 

If Increase of large amount.] — The ct. will gi^ant a 
rule nisi only, in the first instance, to increase the 
issues on a distringas to compel a sheriff to sell 
goods seized under an execution, if it is desired to 
increase them to a very large sum. — M onins v. 
Smith (1841), 5 Jur. 294. 


B. Distringas nuper vicecomitem. 

See R. S. C., Ord. 43, r. 5. 

1295. To whom directed — To new sheriff.] — 
Where an old sheriff has levied on goods & has made 
no return of the sale or paid the proceeds to the 
judgment creditor, a distringas may be awarded 
to the new sheriff to compel payment of the money 
levied by distress. — Helbroke v. Beaumont 
(1.579), Ch. Cas. in Ch. 123 ; 21 E. R. 75. 


Sect. 2.— WRIT OF ELEGIT. 

Sub-sect. 1. — In General. 

See Statute of Westminster II., 1285 (c. 18) ; 
Bankruptcy Act, 1883 (c. 62), s. 146 ; R. S. C., 
Ord. 43, r. 1. 

Whether a bar to other remedies.] — See Part II., 
Sect. 12, sub-sect. 2, O., ante. 


not affect a purchaser under the sheriff’s 
deed. — D ob d. Hazen v. Hazen (1854), 
3 All. 87.— CAN. 

, .1 — • Ejectment 

haviug been brought for land sold & 
convoyed by the sheriff to pltf. imder a 
writ of ven. ex. issued upon a county ct. 
judgment, ba>sed upon a divisional 
ct. judgment recovered on proceedings 
commenced by attachment & summons 


issued the same day ; — Held : the sale 
under the ven. ex. was void, by reason 
of the transcript of the judgment from 
the division ct. not iiaving shown that 
the proceedings In that ct. were com- 
menced by attachment.— Hope v. 
Graves (1864), 14 C. 393.— CAN. 

r. When sheriff can sell — On issue 
of writ by court or judge. ] — The 
sheriff cannot proceed to the sale of 


property under a writ of ven. ex. unless 
snen writ is issued by an order of the 
ct. or a Judge. — Lkfkuntun v. V^ron- 
NKAU (1893), 22 S. C. R. 203.— CAN. 

B. Goods in coroner* s hands 

— Nullity.] — Return to a ven. ex., 
that the goods still remained in the 
coroner’s nands for want of buyers, 
set aside as a nullity. — Mahony v. 
Blake (1832), Ale. & N. 116.— IR. 
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Sub-sect. 2. — When Applicable. 

1304. To recover costs — In testamentary suit.] — 

In a testamentary suit deft., who was the un- 
successful party, was condemned in the costs, but 
did not obey the order. On affidavit that he was 
possessed of realty, but of no personal property, 
the ct. ordered a writ of elegit to issue for the 
recovery of the costs. — Heath v. Heath (1871), 
20 L. T. 931 ; 38 J. 1\ 108 ; 22 W. li. 200. 

1305. From respondent husband in divorce 

suit.] — The husband, resp. in divorce proceedings, 
obtained in the Q. B. Div. a mandamus, directing 
his wife to deliver up certain title deeds. The 
property coniprised in these deeds constituted, 
practically, his whole means. Upon the husband 
failing to comx)ly with an order of this ct. for costs 
of the divorce suit, the wife sued out a writ of 
elegit, &; the sheriff took jjossession of the property 
in virtue thereof. Upon motion by the husband 
to set aside the writ of elegit until the wife should 
comply with the mandamus & deliver up the deeds 
of the property which he had, meanwhile, agreed 
to sell, the ct. refused to set aside the writ of elegit, 
but put the wife upon terms as to the receipts 
arising from the x^roperty. — Kippax v, Kippax 
(1891), 07 L. T. 382. 

After issue of other writs — Fieri facias.] — See 
Part II., Sect. 12, sub-sect. 2, A., anie. 

Capias ad satisfaciendum.] — See Part II., 

Sect. 12, sub-sect. 2, B., a^ite. 


Sub-sect. 3. — Issue and Delivery of Writ. 
See, generally, Part. II., Sects, 2-11, 15, ante. 

1306. Issue of several writs — Into separate 
counties.] — Anon. (1501), Dal. 29 (0) ; 123 E. li. 
248. 

1307. .] — Goodyere V. Ince (1010), 

Cro. .lac. 240 ; Yelv. 179 ; 79 E. R. 211. 


counties — One writ sufficient.] — Dillon (Lord) v. 
Plaskett, No. 1413, post, 

1309. Issue of consecutive writs —Where goods 
taken under first.]— Glascock r. Morgan, No. 219, 
ante. 

— — Where lands taken under first.] — 

Glascock v. Morgan, No. 219, ante. 


Sub-sect. 4. — Proceedings under Writ. 

A. In General. 

1311. Notice to debtor — Necessity for — Effect 
of omission.] — Harwood v. Phillips, No. 1315, 
post. 

1312. .] — Notice need not be given of 

the execution of elegit. — Steed v. Layner (1725), 
2 Ld. Raym. 1382 ; 92 E. R. 400. 

1313. Extendors obliged to take land — At value 
extended — & pay debt.] — The conusee in an execu- 
tion by elegit, on a recognisance in Chancery, may, 
on the return of the writ, oblige the extendors to 
take the land at the value extended, iiay the 
debt. — Molineux v. Lacon (1604), Cro. .lac. 12 ; 
79 E. R. 11 ; suh no7n. Molineux v. Rigges, 
Yl^elv. 55. 

1314. Death of one of parties — Execution 
creditor — Being executor — Rights of personal repre- 


sentative.] — H arrison v. Bowden (1661), 1 Sid. 
29 ; 82 E. R. 950. 

Annotations: — Befd. Clerk v. Withers (1704), 2 Ld. Raym. 

1072 ; Giles v. Grover (1832), 9 Bing. 128. 

1316. Execution debtor — Process does not 

abate.] — Writ of elegit was sued out upon a judg- 
ment obtained by sci. fa. against the conusee of a 
recognisance ; & the conusee died before execu- 
tion, yet the execution was good. As the statute 
creating the elegit has not made any provision 
concerning the abatement of it by the death of 
deft., it ought to be construed as other process 
of execution ; which does not abate by death, 
where deft, has no day in ct. ; (2) the cause in the 
writ of elegit commanding the extent to be upon 
warning of deft., & in his presence, is but a recom- 
mendation to the sheriff, not a precept to make 
the writ void if disobeyed ; (3) if the execution had 
not been well made by reason of the decease of 
deft., it is absolutely void, not voidable only. — 
Harwood v. IhiiuLiPS (1663), O. Bridg. 464 ; 124 
E. R. 691. 

Annotation : — As to (2) Consd. Keato v. Clopton (1600) 

O. Bridg. 475. 

1316. Irregular proceedings in conse- 

quence of — Execution void.] — Harwood v. 
Phillips, No. 1315, ante. 

1317. .]— Where 0., seized 

of certain lands in fee, acknowledged a statute 
staple to A. &. H. ; & the conusees, after his 

decease, sue out an extent on the statute during 
the minority of his heir ; & in the writ of 

extendi facias, there are these words : “ N'isi alieni 
hceredi infra actatem cxwtcnti jure hcereditario 
descenderunt,” the execution of this extent being 
had during the minority of the heir, is absolutely 
void, although the heir consented to it, & not 
voidable only. — Keate v. Clopton (1660), O’Bridg. 
475 ; 124 E. R. 697. 

.] — See, also, Part II., Sect. 8, sub-sect. 1, 

' 0. (a), ante. 

1318. Amendment of writ^ — When permissible.] 

— Elegit stating the judgment to have been given 
on the day the writ was signed, cannot be amended. 

— Dummer V. (1711), 10 Mod. Rex>. 67 ; 88 

E. R. (529. 

1319. .] --- Elegit amended which 

recited tln^ jinlgment to be Georgii nuper Regis 
whereas it should be anno regni nostri . — Blunket v. 
Freeman (1729), 1 Barn. K. B. 276; 94 E. R. 188. 

1320. No proceedings taken — Presumption of 
satisfaction of debt- Revival of writ.] — Elegit 
must be revived by .sei. fa. If not xiroceeded upon 
within the year the writs must be without dis- 
continuance, otherwise the ct. will i^resume satis- 
faction. —Anon. (1774), Loflt, 651 ; 98 B. R. 847. 

1321. Indorsement of amount to be levied — 
Less than judgment debt — Irregular — Unless vari- 
ance accounted for on writ.] — (1) A writ of elegit, 
whereby the sheriff is directed to extend the lands 
of the debtor for an amount less than that 
mentioned in the judgment is irregular, unless the 
reason of the variance is shown on the face of the 
writ; (2) Judgments Act, 1838 (c. 110), s. 11, 
which enables an execution creditor to obtain 
possession of the whole of the lands of his debtor 
under elegit, has operated to do away with the 
necessity of the sheriff setting out in his inquisition 
the lands extended by metes & bounds. — Sher- 
wood V. Clark (1846), 15 M. & W. 764 ; 8 L. T. 
O.S. 264; 153E. R. 1059. 


PART III. SECT. 2, SUB-SECT. 2. 

t. Judament against executor.] — A 
judgment against an oxor. to recover 
de bonis testaioris, will warrant an oxc- 
oution against testator’s lands, on the 


rotnm of nulla bona . — Doe d. Jessup 
V. Bartlet U833), 3 O. S. 206. — CAN. 

PART III. SECT. 2, SUB-SECT. 3. 

a. Writ tested after death of 


defendant.] — -A fi. fa. against lands 
tested after the death of deft, is void. — 
Mef’AttTHY V. Low (1832), 2 O. S. 353. 

—CAN. 
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Execution. 


SecU 2. — Writ of elegii : Svb-accl. 4, A., B. & C. ; 
sub-sect. 5, A.] 

132fi. Where more than one writ — Duty of 
sheriff.] — H ele v. Bexley (Lord), No. 1621, post. 

1323. Priority of creditors — Writ first de- 

livered has priority.] — O uest v. Cowbuidge By. 
Co., No. 1446, post, 

B. The Inquisition, 

1324. Duty of sheriff to bold.]^ — U ele v, BEXiiEY 
(Lord), No. 1621, post, 

1325. Must be returned.] — The sheriff to elegii 
must return an inquisition. — A non. (1563), 1 
Dyer, 100 a, pi. 71 ; 73 E. B. 220. 

Annotaiions :■ — ^Refd. Palmer r. Humphrey (1597), Cro. Ellz. 

584 ; Cowley v. Lydeot (1613), 2 Bulat. 97. 

1326. Unless debtor has no lands.] — 

If it be returned to an elegii that there are no lands 
the sheriff need not return an inquisition, for the 
use of that is only to deliver a moiety of the lands 
by, if there are any. — S tonehouse v. Ewen (1730), 
2 Stra. 874 ; 93 E. B. 908 ; sub nom. Southouse 
V. Newen, 1 Barn. K. B. 356. 

1327. .] — Hele 1?. Bexley (Lord), No. 1521, 

j)ost. 

1328. Held on oath.] — P almer v. Humphrey, 
No. 1525, post. 

1329. Necessary preliminary to seizure.] — The 

sheriff cannot justify the seizing before inquisition 
(Atkins, J.). — Forest v. Chapman (1671), Cart. 
223 ; 124 E. B. 928. 

1330. Amendment of — Mistake as to day of 
signing Judgment.] — H aycock v. Yeates (1732), 
2 Bam, K. B. 171 ; 94 E. B. 428. 

1331. Inquisition as to lands already extended — 
Void — No application to set aside necessary.] 

(1) An application was made to set aside the 
inquisition taken on an elegit, because it appeared 
that all the doft.’s lands were extended '.—Held : 
the inquisition was altogether void, & the applica- 
tion to set it aside being unnecessary, the rule for 
that purpose must be discharged. 

(2) Copyhold lands cannot be extended under 
elegiU but if the inquisition comprehends both 
freehold & copyhold, it may be good as to the 
former & bad as to the latter. — M orris v. Jones 
( 1823), 2 B. & C. 232 ; 3 Dow. & By. K. B. 603 ; 
107 E. B. 370. 

Annotaiions: — As to (1) Reid. Heath v. Brindley (1834), 

2 Ad. & El. 365. Oeneraily, Mentd. Holland r. Pelham 

(1831), 1 Cr. & J. 575 ; Faircloth v. Gurney (1833), 9 

BiuK. 622 ; Moody o. Hebbard (1848), 7 Haro, 182. 

1332. Must state value of lands.] — Hele v, 
Bexley (Lord), No. 1621, post. 

1333. Evidence of title — What is — Proof of 
possession — Or receipt of rent.] — Upon an inquisi- 
tion on a writ of elegit, proof of possession or 
receipt of the rent of the land by the party, is 


primd facie evidence of title. Where a jury, not- 
withstanding such evidence, found that the party 
had no lands, the ct. set aside the finding, & 
directed the sheriff to take a new inquisition. — 
Barnes v. Harding (1857), 1 C. B. N. S. 668 ; 29 
L. T. O. S. 81 ; 5 W. B. 670 ; 140 E. B. 233. 

1334. Verdict on inquisition — Against weight 
of evidence — Court will set aside — Order new 
inquisition.] — Barnes v. Harding, No. 1333, ante. 

Return as to metes & bounds — Of land seized.] 
—See Nos. 1337-1339, post, 

C. The Return. 

1335. Return must be made.] — Though the 
liberate be not returned, yet the execution is well 
made ; but when inquisition is to be taken, there 
the writ ought to be returned. 

This case is not like the case of elegit, wherein an 
inquisition is to be taken, for there the writ ought 
to be returned, to the intent that the ct. shall 
judge upon the sufficiency or insufficiency of that 
inquisition {per Cur.). — Fulwood’s Case (1591), 
4 Co. Bep. 64 b ; 76 E. B. 1031. 

Annotaiions .—Reid. Hoe’s Case (1600), 5 Co. Hop. 89 b. 

Mdntd. Lampet/s Case (1612), 10 Co. lion. 46 b ; Eostor 

V. Jackson (1615), Hob. 52 ; Duncombo v. Wlii^eld 

(1617), Hob. 254 ; Child v. Baylye (1619), 2 Roll. Hop. 

129 ; Kent v. Steward & Scott (1634), Ch?o. Car. 358 ; 

Baker v. Willis (1637), Cro. Car. 476 ; Lyu v. Wyu (1665), 

O. Bridg. 122 ; Seaman v. Warman (1675), Freem. K. B. 

306 ; Plummer v. Whitchot (1676), 2 Mod. Rep. 119 ; 

Dighton V. Qreouvil (1690), 2 Vont. 321 ; Goodtltle d. 

Gurnall o. Wood (1740), Willos, 211 ; Gurnott v. Wood 

(1740), 7 Mod. Rep. 302 ; Ryall v. Rowlos (1750), 1 Vos. 

Sen. 348 ; Mirohouso i?. Rennell (1832), 8 Bing. 490 ; 

Graves v. Colby (1838), 9 Ad. & El. 356 ; Colonial Bank v. 

Whinuey (1885), 30 Ch. D. 261 ; Power v. Banks, [1901] 

2 Ch. 487. 

1330, ,] — Hoe’s Case, No. 369, ante. 

1337. Contents of return — Setting out metes & 
bounds.] — The sheriff’s return to elegit stated that 
ho had delivered an equal moiety of a house : — ^ 
Held : this return was void for not sotting out the 
moiety by metes &■ bounds, & the objection might 
bo taken at Nisi Prius to an ejectment brought 
upon the elegit. — Fenny v. Durrant (1817), 1 
B. & Aid. 40 ; 106 E. B. 15. 

Annotations : — Consd. Sherwood v. Clark (1846), 15 M. & W. 

764. Reid. Morris v. Jones (1823), 2 B. & C. 232. 

1338. Necessity for — Judgments Act, 

1838 (c. 110), s. 11.] — In an inquisition on elegit 
taken since the above sect., it is not necessary to 
set out the land by metes & bounds ; it is sufficient 
to describe it in such a manner tis would be 
sufficient to identify it in a conveyance. — Doe d. 
Boberts v. Parry (1844), 13 M. & W. 356 ; 
2 Dow. & L. 430 ; 14 L. J. Ex. 20 ; 4 L. T. O. S. 
97 ; 153 E. B. 147 ; sub nom. Doe d. Boberts v. 
Barry, 8 Jur. 963. 

1339. .] — Sherwood v. 

Clark, No. 1321, ante. 


PART III. SECT. 2, SUB-SECT. 4.— A. 

1323 1, Where more than one writ — 
Priority of creditors — Writ first delivered 
has priority.] — -It Is tho duty of tho 
sheriff to sell tho debtor’s land under 
all writs in his hands, & to apply the 
proceeds to their satisfaction, in the 
order in wlilch he receives them. — ■ 
Beath V. Anderson (1883), 9 V, L. R. 
41.— AUS. 

b. Inception of proceedings — No 
seizure mude by sheriff.}— A fi. fa. 
against lands was returnable Sept. 15, 
1863 ; the advertisement of sale was 
first published after that date ; while 
the writ was current, the sheriff had 
told (left, that he had the execution & 
that tho laud would be sold unless he 
paid ; the sheriff was also on the lands 
more than once before the writ expired, 
but ho did not go to make a solzarc ; — ^ 
Meld : there had boon no inception of 


the execution during its currency. — 
BRADBUitN V. Hall (1869), 16 Gr. 518. 

—CAN. 

0 . Ordinary writ issued instead 
of alias — Proceedings advertised as 
initiatory.] — Lands wore sold under a 
fi. fa. lands after the expiry of the year, 
& a deed executed to the grantor of 

8 1tf. by the sherifl which recited that 
tie writ had been duly renewed, but 
no renewal was proved, & the sale was 
invalid. Subseqiuently, an ordinary 
writ of fi. fa. lands was issued on the 
judgment, a sale was made & a deed 
to pltf. executed by the sheriff : — 
Held : the fact of an ordinary fi. fa. 
lands being Issued instead of an alias fi. 
fa. & the advertisement being as If the 
proceedings were initiatory proceedings 
towards effecting a sale of deft.’s lands, 
would not of itself invalidate the sale. 
— Daby V. Gehl (1880), 18 O. U. 132. 
—CAN. 


d. Payment by defendant — Before 
sheriff enforces writ.} — On the rotiu:n 
of nulla bona to an oxocution, pltf. 
issued an oxocution against lands to 
the sheriff of another county, but before 
the sheriff had taken any steps to 
enforce it, deft, paid to him the amount 
thereof, with tho request that it should 
be applied on pltf.’s execution. At tho 
time of such payment there other 
other executions in the hands of the 
sheriff against tho goods & lands of 
deft. : — Held : Creditor’s Relief Act 
applied to tho moneys so received by 
the sheriff. — He Young v. Ward 
(1896), 27 O. R. 688.— CAN. 

e. Right of execution creditor — 
Under writ — Is a lien.} — Tho right of 
an execution creditor under a fl. fa. 
lands in the bands of the sheriff of the 
county in which the lands of the 
debtor are situate is a lien. — Neil v. 
Almond (1807), 29 O. 11. 63.— CAN. 
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1340. False return — Delivery of goods to creditor 
— -Action of debt against sheriff.] — An action of debt 
will not lie against a sheriff for falsely returning 
to elegit, that he had appraised the goods & 
extended the land named, & delivered them to 
pltf. — OoRiTON V. Thomas (1620), Cro. Jac. 606 ; 
79 E. R. 484. 

Annotation: — Mentd. Mildmay v. Smith (1672), 2 Saund. 

1341. .] — Holland v. Ley 

(1620), as reported in Palm. 123 ; 81 E. R. 1008. 
Annotations: — ^Mentd. Stone v, Newman (1635), Cro. Car. 

427 ; Foxwith v. Tremaln (1670), 1 Mod. Rop. 296 ; 
Adams v. Savage (1704), 2 Salk. 601 ; Swaine v. Stevens 
(1705), 11 Mod. Ron. 65 ; Wynne v. Wynne (1743), 1 
Wils. 42 ; Fowler V. Rickerby (1841), 9 Dowl. 682. 

1342. Persons prejudiced — Parties — Not third 
persons.] — The return of the sheriff does not preju- 
dice a third person although it concludes tlie parties. 
— Middleton v. Shelly (1628), Het. 123 ; 124 E. R. 
393. 

1343. Enlargement of time for making — Not at 
instance of sheriff — Without creditor’s consent.] — 

The ct. cannot enlarge the time to return a writ 
of elegit after the return day at the instance of the 
sheriff, except with pltf.’s consent. Qu. : if then. 
— HiLDYAiiD V. Baker (1833), 1 Cr. & M. 611 ; 
2 Dowl. 16 ; 2 L. J. Ex. 218 ; 149 E. R. 544. 

1344. Responsibilty for return &, filing — Judg- 
ment creditor.] — Uele v. Bexley (Lord), No. 1521, 
post. 

1345. Sheriff.] — IIele v. Bexley (Lord), 

No. 1521, post. 

1346. .] — Johns v. Pink, No. 1500, 

post. 


Sub-sect. 5. — What may be Taken under 
Writ of Elegit. 

A. Lands in Possession. 

See Judgments Act, 1838 (c. 110), s. 11. 

1347. Lands possessed at time of Judgment — 
Since alienated.] — De Moleyns’ Case (1350), Y. B. 
30 Edw. 3, fo. 24. 

1348. .]— W. V. J. (1308), Y. B. 42 Edw. 3, 

fo. 11, pi. 13. 

Annoiationa : — Mentd. Foster v. Jackson (1015), Hob. 52 ; 
Jilohmoud v. Smith (1828), 2 Man. & Ry. K. B. 235. 

1349. In lands of Jointress — Debt of settlor.] 

—Street v. Roberts (1658), 2 Sid. 80 ; 82 E. R. 
1271. 

1350. Land purchased after Judgment.] — De 
Moleyns* Case (1356), Y. B. 30 Edw. 3, fo. 24. 

1351. Not lands possessed at commencement of 
suit.]— W. V. J. (1368), Y. B. 42 Edw. 3, fo. 11, 
pi. 13. 

Annotations: — ^Mentd. Foster v. Jackson (1615), Hob. 52; 
Richmond v. Smith (1828), 2 Man. & Ry. K. B. 235. 

1352. Land extended under prior writ — Not 
seizable under later writ.] — Qu. : whether, upon 
a second writ of elegit , the sheriff shall deliver only 
the moiety of the remaining moiety of deft.*s 

-lIuiT V. CoGAN (1596), Cro. Eliz. 483; 78 
E. R. 734. 

Annotations: — Consd. Carter r. Hughes (1858), 2 H. & N. 
714. Refd. Doe d. Cheese v. Creed (1829), 2 Moo. He V. 
648 ; Johns v. Pink, [1900] 1 Ch. 296. 


1353. .] — Carter V. Hughes, No. 1986, 

post. 

1354. Tenancy in tail — Not after death of tenant 
in tall In possession.] — If tenant in tail acknow- 
ledge a statute & die, & the conusee sue execution 
against the heir, he may avoid it either by assize 
or by an audita querela. — ^Ashburnham v. St. 
John (Lord) (1605), Cro. Jac. 85 ; 79 E. R. 73. 
Annotation .—Refd. Koate r. Clopton (1666), O. Bridg. 475. 

1355. .] — Lands of which a testator 

was actual tenant in tail in possession were in his 
lifetime delivered in execution under a writ of 
elegit to his judgment creditors. After the death 
of testator without issue the lands descended to 
A. under the original entail. It was admitted 
that by Judgment Act, 1838 (c. 110), s. 13, the 
writ of elegit was binding against the entailed lands 
in the hands of A. ; but the question was raised 
whether testator’s residuary personal estate or the 
entailed lands in the hands of A. were primarily 
liable to satisfy the judgment debt ; — Held : as 
between testator’s estate & A., testator’s estate was 
primarily liable. — Re Anthony, Anthony v, 
Anthony, [1893] 3 Ch. 498 ; 62 L. J. Ch. 1004 ; 
09 L. T. 300 ; 41 W. R. 067 ; 37 Sol. Jo. 632 ; 3 
R. 071. 

1356. Land held under joint tenancy — Death of 
joint tenant before execution.] — (1) TOjen judg- 
ment is given against one of two joint tenants for 
life, in an action of debt, & afterwards that one 
releases to the other before execution, such release 
shall not bar the execution of pltf. (2) If such 
joint tenant had died before execution, the sur- 
vivor should hold the land discharged of any 
execution. — Abergavenny’s (Lord) Case (1607), 
6 Co. Rop. 78 b ; 77 E. R. 373. 

Annotations: — Generally, Mentd. Lilliiigfcjton's Case (1608), 

7 Co. Rep. 38 a ; Dauiol v. Waddington (1615), 3 Bulsl. 


1357. 


Release by one tenant to other. - 


Abergavenny’s (Lord) Case, No. 1356, ante. 

1358. Copyhold land.] — Statute of Westminster 
II., 1285 (c. 18), which gives elegit^ does not extend 
to copyholds. — Heydon’s Case (1584), 3 Co. Rep. 
7 a ; Moore, K. B. 128 ; 70 E. R. 637. 

Annotations: — Mentd. Worcowter’s Case (1606), 6 Co. Rep. 
37 a ; Blckjiel v. Tucker (1612), 2 Brown). 153 ; Leo v. 
Brown (1617), Poph. 128 ; Rowdon v. Maltster (1625), 
Cro. Car. 42 ; Fawkeners v. Bellingham (1627), Cro. Car. 
80 ; James v. Tutney (1639), Cro. Car. 532 ; A,-G. i?. 
Andrew (1656), Hard. 23 ; Harrington v. Smith (1658), 
2 Sid. 73 ; Beckman v, Maplosdon (1662), O. Bridg. 60 • 
Wolferstan v, Lincoln (Bp.) & Whitehead (1763), 2 Wila! 
174 ; Doe d. Wight wick v. Truby (1774), 2 Wm. Bl. 
944 ; Warbiirton v. Loveland (1832), 6 Bll. N. S. 1 • 
Doe d. Timstill v. Bottrlell (1833), 5 B. & Ad. 131 • 
A.-G. V. Walker (1849), 3 Exch. 242 ; Mlllor v. Salomons 
(1852), 7 Exch. 475 ; Crofts r. Middleton (1866). 8 De 
G. M. & G. 192 ; A.-G. v. Sillom (1863), 2 H. & C. 431 • 
Peek V. North Staffordahlro Ry. (1863), 10 H. L. Cas. 473 • 
Eaaton v. Riclmiond Highway Board (1871), L, R i 
Q. B. 69 ; R. v. Castro (1874), L. R. 9 Q. B. 350 ; River 
Wear Comrs. v. Adamson (1877), 2 App. Cas. 743 : R « 
Holbrook (1878), 4 Q. B. D. 42 ; Harding v. Preeoe (1882)’. 
9 Q. B. D. 281 ; Bradlaugh v. Clarke (1883), 8 App. Cas. 
354 ; Re Loavcsloy, [1891] 2 Ch. 1 ; Pel ton v. BLa^son 
[1891] 2 Q. B. 422 ; Bruco v. Ailesbury, [1892] A. C. 356 ; 
Eastman Phot-ograpliic Matorials Co. v. Comptroller 
Genera) of Patents, Design & Trade Mks., [18981 A C 
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f. Lands in possession of devisee .] — 
Testator’s real property was devised 
by the same wlU to R. R.’s interest 
In the land was sold under a fi. fa. 
& convoyed by the registrar of the 
district ct . : — Held : the registrar 
could make a good title without the 
concurrence of the extrix . — Ex p. 
Pollard (1877), Knox, 501. — AUS 

g. Land sold — Before fieri facias 


lodged — WheVier anything passes hy 
sheriff's transfer.] — B. obtained a judg- 
ment against W. & issued a ft. fa. which 
was aJtorwards withdrawn. Subse- 
quently to the issuing of that writ W. 
transferred a selection to G., deft. 
This transfer was not registered. 
Afterwards B. Issued a second writ of 
fi. fa. against W. imder which the sheriff 
sold to B. all W.’s right, title & interest, 
if any, in this selection. The transfer 
was registered. B. brought ejectment 


against G. '.—Held : the first writ 
having been withdrawn, did not bind 
the land so as to invalidate the 
transfer by W . to deft., & that as W. had 
sold the laud before the second writ 
was issued, there was no right, title, 
or interest left in him for the sheriff 
to convey, & therefore no transfer to 
register. If anything had passed at 
the sheriff’s saJo, the- resdstratlon of 
that transfer would have given it 
priority over the unregistered transfer 
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Execution. 


Sect. 2 . — Writ of elegit : Sub-sect. 5, A. db jg.] 

868 ; Hunting v, Matthews (1913), 11 L. G. R. 723 ; 

O’Grady v. Wilnaot, [1916] 2 A. C. 231 ; Banbury u. 

Bank of Montreal, [1918] A. C. 626 ; Dobb v. Dobb (1918), 

87 b. J. Ch. 321 ; A.-G. v. Brown, [1920] 1 K. B. 773 ; 

Mlcollo V. Nicolle, [1922] 1 A. C. 28i. 

1359. .] — Copyliold lands are not liable to 

execution upon a judgment. — Cannon v. Pack 
(1714), 2 Eq. Cas. Abr. 226 ; 22 E. R. 192, L. C. 

1360. .] — Morris v. Jones, No. 1331, (mtc, 

1361. Ancient demesne.] — M artin v. Wilks 
( 1583), Moore, K. B. 211 ; 72 E. R. 636. 

1362. .] — Ancient demesne bars not execu- 
tion by elegit , — Cox r. Barnsly (1613), Hob. 47 ; 
80 E. R. 197. 

jdnnolatUma : — Reid. Koate r. Cloiiton (1666), O. Bridg- 

475. Mentd. Hunt r. Bourne (1702), 1 Com. 124. 

1363. Lands in possession of heir — Debts of 
ancestor — Heir an infant.] — S treet v, Roberts 
( 16.58), 2 Sid. 86 ; 82 E. R. 1271. 

1364. Only land descending to heir.] — 

In an action against an heir on the bond of his 
ancestor, deft, pleaded riens 'per descent^ & pltfs. 
replied that deft, had assets, etc., before the action 
commenced, concluding with a verification ; the 
jury assessed the damages under the condition 
in tlie bond, at a larger amount than the amount 
of the lands descended : — Held : the execution 
for debt & costs must be confined to the value of 
the lands descended. — B rown v. Shuker (1832), 
2 Cr. & J. 311 ; 2 Tyr. 320 ; 1 L. J. Ex. 82 ; 149 
E. R. 133. 

1365. ■— — Debts of heir — Priority of 

creditors.] — Held : debts contracted by an heir- 
at-law in the lifetime of his father, & also after his 
decease, though secured by judgments, some of 
which were entered up in the lifetime of the father, 
who died intestate, & others after his decease, 
were not to be charged upon descended estates so 
as to give them priority to the simjile contract 
creditors of the father. — Kinderley v. Jervis 
(1856), 22 Beav. 1 ; 25 L. J. Ch. 538 ; 27 L. T. 
O. S. 245 ; 2 Jur. N. S. 602 ; 4 W. R. 579 ; 52 
E. R. 1007. 

Annotations: — Refd. Price v. Price (1887), 35 Oh. D. 297. 

Mentd. NichollH r. Rosewarne (1859), 6 B. N. S. 480 ; 

Bakerr. Tyrite (1860), 6 Jur, N. S. 1192 ; Eyret?. M’Doweli 

(1861), 9 H. L. Cas, 620 ; Crow v. Robinson (1868), 

L. ll. .3 C. 1’. 264 ; I’ickeriug c. Ilfracombe Ky. (1868), 

L. K. 3 C. P. 235 ; Gill v. Continental Gas Union (1872), 

41 L. J. Ex. 176 ; lie Lcaveslcy, [1891] 2 Ch. 1, 

B, Leases^ Bemainders and Reversions. 

See Judgments Act, 1838 (c. 110), s. 11. 

1366. Leaseholds.] — A. leased land to B. for 
years rendering rent with clause of re-entry, & 
afteiwards debt was recovered against him : — 
Held : the moiety of the rent & the reversion were 
extended by elegit^ & upon such extent the con- 


dition was suspended during the extent as well in 
the lessor as in the party who had the extent. — 
Anon, {temp, 1558-1003), 4 Leon. 201 ; 74 E. R 
821. 

1367. Bon& fide sale to third party — 

Subsequent extent of Crown — Title of purchaser 
good.] — A sale by a debtor to the King of a lease 
for years is good ; such lease shall not bo extended 
in the hands of the i)urchaser for the King’s debt. 
—Fleetwood’s Case (1010), 8 Co. Rep. 171 a; 
77 E. R. 731. 

Annoiatiova ;--Refd. Westbrook BJyihe (1854), 3 E. & B. 

737. Mentd. Audloy v. Halsey (1629), Cro. Car. 148 ; 

Harwood e. Phillips (1663), O. Bridg. 464 ; Mauby v. 

Scot (1663), 1 Kob. 361 ; R. r. Baden (1694), Show. Pari. 

Cas. 72; R. xi. Curtis (1750), Park. 95; R. r. Smith (1810), 

Wight. 34; Giles v. Grover (1832), 9 Biug. 128; Carter 

V. Hughes (1858), 27 L. J. Ex. 225. 

1368. Bound from delivery of writ.] — 

Burdon V. Kennedy, No. 686, ante. 

1369. Bankruptcy Act, 1883 (c. 52), s. 146 — 

Effect of.] — Held : notwithstanding the above 
sect., a writ of elegit still extends to Icmseholds. 

The sheriff has doubtless been misled by tlie 
use of the word “ goods.” The expression is not 
an artistic one. But in sect. 168, sub-sect. 1, the 
interpretation clause of the Act, ” goods ” ar(^ 
defined as including “ all chattels pei*sonal. 
Ijcaseholds are not chattels personal, but chattels 
real. 1 am of opinion, therefore, that they do not 
come within the definition (Denman, J.). — 
Richardson v. Webb (1884), 1 Morr. 40. 

1370. .] — Johns v. Pink, No. 1500, post. 

Position of creditor as ellgit tenant.] — 

Sec Sub-sect. 9, C., post. 

Right of sheriff to sell.j—^S'ec Sub-sect. 10, 

A., post. 

1371. Remainder — Not seizable — Infant.] — 

Pltf., who had recovered judgment with damages 
in an action in tort against an infant, sued out an 
elegit against the infant’s land on the judgment. 
The infant’s only interest in land was a remainder 
in fee expectant on the death of a tenant for life, 
which produced no present income to the infant. 
The sheriff I’eturned that the infant was seized 
of the reversion of the land in fee simple, & that 
it was of the annual value of £124, & that he had 
delivered the premises to the creditor. The 
creditor then presented a petition under Judg- 
ments Act, 1864 (c. 112), s. 4, for a sale of the 
infant’s interest in the land : — Held : the sheriff 
had no power to seize an estate in remainder 
belonging to an infant, & therefore the judgment 
creditor had acquired no charge on the infant’s 
interest . — Re South (1874), 9 Ch. App. 369 ; 43 
L, J. Ch. 441 ; 30 L. T. 347 ; 22 W. R. 460, 
L. JJ. 

Annotationa : — Consd. Be Harrison & Boitomley, [1899] 

1 Ch. 466. Refd. Johns v. l*ink, [1990] 1 Ch. 296. 


to deft. — Blaxland r>. Grattan (1887), 
8 N. S. W. L. R. 287 ; 4 N. S. W. W. N. 
47.— A US. 

h. Gift of land — Accompanied by 
possession.] — A gift of land by a father 
to his son accompanied by actual 
delivery of possession, & followed by 
a continuous & exclusive possession 
by the son extending over the period 
of twenty years, confers a title upon 
the son under .Stat. Limitations, which 
will be bound by a judgment recovered 
against him, & will pass to the pur- 
chaser at a sheriff’s sale. — K aulbaou 
V. Cook (1906), 39 N. S. R. 500.— CAN. 

PART III. SECT. 2, SUB-SECT. 6.— B. 

13661. Leaseholds.] — A term for years 
caunot be sold under an execution 
against lands. — D ok d. (.;oukt v. 
Tuppeu (1837), 5 O. S. 640. — CAN 

k Lessee’s iyiierest ceased — 


Avoided for non-payment of rent — No 
execution leviable.] — Deft, on Oct. 13, 
1852, granted the laud in qiiestion 
to one S., to hold “ to S., & the heirs 
of his body, for 21 years, or the term 
of his natural life, from Apr. 1, 1853, 
fully to be complete & ended,” but not 
to be underlet to any person, except 
to the family of S., for any period 
during the term. A yearly rent was 
reserved, which 8. covenanted to pay, 
& It was provided that on failure to 

S erform the covenants, the lease & 
le term thereby granted, should 
cease & be void. The lessee entered, 
& on Apr. 1, 1859, a year’s rent being 
in arrear, deft, distrained & sold the 
goods of S., who remained for some time 
on the premises as deft.’s servant ; 
& the sheriff afterwards, imder execu- 
tions which had been In nls hands since 
Nov, 2, 1858, sold the unexpired term 
of 8. in the promises, describing it as 


a term with fifteen years to run, at a 
rent of $100 a year. Pltf. became the 
purchaser & brought ejectment against 
deft, on the sheriff’s deed: — Held: 
pltf.’s title failed, on the m'ound that 
the lease being void by the non-pay- 
ment of rent, & 8. having given up 
ossesslou by arrangement with deft., 
is interest was gone. — D a lye v . 
Robertson (1860), 19 U. C. R. 411. — 
CAN. 

1. Before expiry of 

term — No execution leviable.]— l)Qtt. 
leased to his father lands for life, to 
work & enjoy the same, but that 
should the father in his later years 
become incapable of taking charge 
of tne piaee as it should be by good 
husbandry, then & in such case deft, 
was to be at liberty to govern the lands 
as seemed best to him ; & in the event 
of the father becoming incapable of 
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1372. — — .]— -Two infants were 

entitled to successive estates tail in remainder 
after the life estate of their father, which life 
estate had been sold under his bkpcy. : — Held : 
a judgment would not charge the estates of the 
infants, inasmuch as those estates were so cir- 
cumstanced that they could not be delivered in 
execution. — Re Hamilton (1885), 31 Ch. D. 291 ; 
55 L. J. Ch. 282 ; 53 L. T. 840 ; 34 W. R. 203, 
C. A. 

Annoiutions : — ConSd. He Harrison & Botiomley, [1899] 
1 Ch. 465. Reid. Cadniau v. Cadman (1886), 33 Ch. D. 
397 ; Re Jones & Judgments Act, 1864 (1895), 39 Sol. 
Jo. 671 ; Woods v. Harrison (No. 2) (1899), 43 Sol. Jo. 
242 : Re Hambrough’s Estate, Hambrongh v. Ham- 
brough, [1909] 2 Ch. 620 Re Badger, Badger v. Badger, 
[1913] 1 Ch. 385. Mentd. Re, Do Teissier’s Trusts, Do 
Teissier v. De Teissier (1892), 37 Sol. Jo. 47. 

1373. .] — Judgments Act, 1864 

(c. 112), applies to an interest in land which is 
incapable of being taken in execution, & a judg- 
ment does not operate as a charge upon the lands 
of the debtor until the requirements contained in 
the statute have been complied with. 

A judgment creditor is not entitled to a charge 
on his debtor’s estate in remainder, inasmuch as 
it cannot be actually or constructively delivered 
in execution. — Hood Barrs v . Cathcart, [1805] 
2 Ch. 411 ; 64 L. J. Ch. 461 ; 72 L. T. 583 ; 43 
W. R. 586 ; 39 Sol. Jo. 428 ; 13 R. 489. 

Annotations: — ^Refd. Re Jones & Judgments Act, 1864 
(1895), 39 8ol. Jo. 671 ; Re Harrison & Bottomley, [1899] 
1 Ch. 465. 

1374. ,]— (1) A judgment debt is not 

enforceable as a charge against the judgment 
debtor’s legal remainder in real estate ; nor does 
an order obtained by the judgment creditor 
appointing a receiver constitute an “ actual 
delivery in execution ” within Judgments Act, 
1864 (c. 112), s. 1, entitling the creditor to a sale 
of the remainder under sect. 4. 

(2) An application by a judgment creditor 
for a sale under sect. 4 of the Act, for the recovery 
of his debt, is now more properly made by summons 
& not by petition; R. 8. C., Ord. 55, r. 9, B. — Re 
Harrison & Bottomley, [18991 1 Ch. 465 ; 68 
L. J. Ch. 208 ; 80 L. T. 29 ; 47 W. R. 307, C. A. 
AnnMaiicms : — As to (1) Refd. Jolms v. Piuk, [1900] 1 Ch. 
296 ; Re Badger, Badger v. Badger, [1913] 1 Ch. 385 ; 
Ashburton V. Nocton, [1915] 1 Ch. 274. Generally, Mentd. 
Exp. Tweed (1899), 68 L. J. Q. B. 794. 

1375. Reversion — Descended to heir — Judgment 
quando acciderit.] — In debt on bond against the 
heir, who confesses it, but shows that a reversion 
only descended, judgment shall be of that quando 
acciderit, & a special writ to extend the whole 


land. — A non. (1580), 3 Dyer, 373 b ; 73 E. R. 
838. 

Annotation .—Reid. Smith r. Angell (1702), 2 Ld. Raym. 

783. 

1376. .j — S treet t\ Roberts (1658), 2 

Sid. 86 ; 82 E. R. 1271. 

1377. — — .] — In case of judgment recovered 
against an heir, who has a reversion in fee, wliich Is 
oi^y assets cu7n acciderit, the ct. will not decree 
a sale of the reversion, but the creditor must 
wait till it falls. — Fortrey v. Fortrey (1690), 2 
Vem. 134 ; 23 E. R. 694. 

1378. Equitable reversionary interest — In 

personalty.] — Equitable execution of a judgment 
may be enforced by the appointment of a receiver 
of the judgment debtor’s reversionary interest in 
the proceeds of sale of land held under a will 
upon trust to sell. 

What he takes is an etjuitable reversionary 
interest in a sum of money ; & such an interest 
cannot be taken by elegit (Bindley, Tj.J.). — 
Tyrrell v. Painton, [1895] 1 Q. B. 202 ; 64 
L. J. P. 33 ; 71 L. T. (187 ; 43 W. R. 163 ; 39 
Sol. Jo. 79 ; 11 R. 589, C. A. 

Annotations : — Apld. Re Jones & Judgments Act, 1804 (1895), 

39 Sol. Jo. 671. Consd. Ideal Bedding Co. v. Holland, 

[1907 ] 2 Ch. 157. Reid. Re Anglesoa, Do Galve v. Gardner, 

[1903] 2 Ch. 727 ; Bullus v. Bnllus (1910), 102 L. T. 399 ; 

Singer u. Fry (1915), 84 L. J. K. B. 2025. Mentd. Re A 

Debtor, Exp. l>eak Hill Goldfield, [1909] 1 K. B. 430. 

1379. Land subject to lease.] — If a lease bo 
made for years rendering rent with a clause of 
distress & afterwards the rent; & reversion are ex- 
tended upon a statute or seized into the King’s 
hands for debt, if the lessee pays the rent accord- 
ing to the extent, the same is not in any danger of 
the condition, for the lessee is compellable to pay 
it according to the extent. — Bristow’s (Bp.) Case 
(1584), 3 Leon. 113 ; 71 E. R. 575. 

Annotation : — Mentd. Lloyd v. Davies (1848), 2 Exch. 103. 

1380. By way of mortgage.]— Covenant for 

rent on a lease. Plea, that, befor<^ the lease was 
made, P. impleaded pltfs., & had judgment of 
elegit against their lands, etc. ; that the inquisition 
found pltfs. seised of the demised jiremises then 
leased to B., subject to two mtges. for years ; 
that the slieriff delivered the demised premises 
to P.,to hold, etc., till his damages & costs should 
be levied thereout ; that, before the rent became 
due, deft, was evicted by P., who entered, & then 
ejected deft, therefrom, & kept & continued him 
80 ejected ; that £1,000 was still due to P. which 
was not levied. Replication traversed the evic- 
tion in the words of the plea. At the trial the 


manual labour ho was to bo supported 
by the son, & subject to the sou’s 
rights, the father was entitled to peace- 
able & quiet pOBsession. The father 
became lucapable of taking proper cai'e 
of the place, & in oonsequenoe deft, re- 
entered & worked the farm. Subse- 
quently thereto the interest of the 
father was sold by the sheriff to pltf., 
who brought ejectment : — Held : deft, 
had, according to the terms of the 
lease, the right to possession, & pltf. 
must therefore fad in his action. — 
Turley v. Benedict (1882), 7 A. U. 
300.— CAN. 

m. No merger between pur^ 

cJuiser £& lessee .] — An elegit creditor 
In possession leased the extended lands 
for 21 years, provided his estate should 
last BO long. Before the debt was 
paid off, or the years had expired, 
lands were sold under a decree in 
a creditor’s suit, & convoyed to a 
purchaser. The conveyance was 
executed by the administrator of the 
elegit creditor : — Held : though the 
estote by elegit was merged oy the 
conveyance, as between the creditor 
& the purchaser, It had contiimanoe 

J. — VOL. xxr. 


as between the purchaser & the lessee, 
to support the lease which still existed 
at law ; but that the lease iu equity 
was at an end. — W illiaaib u. Morris 
(1849), 13 I. Eq. R. 147.— IR. 

n. Remainder — Whether seizaldc .] — 
Real estate in remainder or reversion 
may be taken in execution & sold at 
sheriff’s sale, under Act 26, Geo. 3, 
c. 12. — Doe d. Hazkn v. Hazen (1864), 
3 All. 87.— CAN. 

o. .] — C. died seised in 

foe of laud, having devised the same 
to his wife for life, & after her death 
to his son, demandant’s husband, in 
fee. Testator’s widow, tho devisee 
for life, died before demandant’s 
husband, & during her life his interest 
was sold xmdor a ft. fa. against lands, & 
conveyed to one J., who having re- 
covered possession sold to the tenant, 
who mortgaged back again to J., but 
continued in possession. It was not 
shown whether all the mtge. money 
had been paid or not ; but the time for 
payment of several of the instalments 
had not arrived : — Held : demandant 
could not succeed, for the husband was 


never so seised as to entitle his widow 
to dower, his reversionary interest 
having been sold during his lifetime. — 
Gumming v . Alguire (1855). 12 

U, C. R. 330.— CAN. 

, P- ^ ; — “•] — Testator. after 

giving certain lands to his children, 
C., W, & M., devised to his wife all the 
residue of his lands for life, & after 
her death the same to ho equally 
divided among all his surviving chOdren 
except G\, w. & M., share & share 
alike. A patent was afterwards 
granted for the land in question, with 
other lands, to the exors. of his will 
to hold upon the trusts contained In it’ 
Before any division, while the wife was 
alive, a ft. fa. Issued against one of the 
residuary devisees : — Held : deft, in 
the writ had no interest which could 
be sold. — McLean v . Fisher 
14 U. C. R. 017.— CAN. 


to have 

it declared that a house was liable 
to be seized & sold in execution of u 
decree obtained by him against deft 's 
son. Deft., who was 80 years of 
claimed the house as her absolute 

o o 
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Sect. 2 . — Writ of elegit : Sub-sect. 5, B, & C.] 

lease, elegit, & inquisition, were put in, & it was 
]>rov 4 [d that P. liacl called on deft, to pay him rent, 
(U* he. J*., would turn him out, on which deft, 
attorned to him, without privity of pltfs., his 
lessors: — Held: pltfs. were entitled to recover, 
as P.’s elegit only entitled him to tiie reversion 
exj)ectant on the mtges. by the lessors. — Poole 
CoRPN. V. Whitt (1846), 15 M. & W. 571 ; 10 
L. J. Ex. 229 ; 7 L. T. O. S. 232 ; 10 J. P. 742 ; 
1,53 E. K. 970. 

Annotations : — Mentd. Delaney v. Fox (1857), 2 C. B. N. S. 

7(58 ; Underhay v. Head (1887), 58 L. T. 457. 

Equitable interest in land.] — See Sub-sect. 5, O., 
post. 

C. Equitable Interests in Layid. 

See Stat. Frauds, s. 10, Judgments Act, 1838 
(c. 110), s. 11. 

1381. Lands held by trustee — For debt of 
testator.] — Where judgment is obtained against 
t-estator, the sheriff may take the trust case in 
execution. — King v. Ballett’ (1091), 2 Vern. 2 18 ; 
23 E. R. 700. 

1382. In trust for debtor.] — If a trustee has 

conveyed lands before execution sued, though he 
was seised in trust for deft, at the time of the 
judgment, the lands cannot be taken in execution. 
—Hunt t;. Coijss (1715), 1 Com. 220 ; 92 E. R. 
1045. 

Annotations: — FoUd. llarris v. (1827), 4 Bing. 335. 

Beld. Doe d. Putland v. Hilder (1819), 2 B. & Aid. 782. 

1383. Sale by debtor before Judgment — 

Trustee for purchaser — Land Ineffectually con- 
veyed.] — Demurrer by a judgment creditor to a 
bill, for an injunction to restrain him from taking 
out execution on his judgment, against an estate 
sold before he obtained judgment and ineffectually 
conveyed to the purchaser, pltf., whereby the 
legal estate descended since the date of his judg- 
ment to the heir-at-law, was overruled. — Prioh i\ 
Penpraze (1817), 4 Price, 99 ; 140 E. R. 400. 

Annotation: — ^Re!d. Wliitworth v. Gaugain (1846), 1 Ph. 

728. 

1384. Debtor cestui que trust — Must have sole 
beneficial Interest.] — A judgment creditor has at 
law by Stat. Frauds, execution against the 
equitable freehold estate of the debtor in the 
hands of his trustee provided the debtor has the 
whole beneficial interest, but if he has left a paiHal 
interest only in his equitable freehold estate the 
judgment creditor has no execution at law, though 
he may come into a ct. of equity & claim there the 
same satisfaction out of the equitable interest 
as he would be entitled to at law if it were legal 
(JjEAcii, V.-O.). — Forth v. Norfolk (Di^ke) 
(1820), 4 Madd. 503 ; 50 E. R. 791. 

Annotaiian : — ^Mentd. Lodge v. Lyseley (1832), 4 Sini. 70. 

1385. ; .]— A trust created by deft, in 

favour of himself & another person is not a trust 

prt)perty alleging that her son by a 
deed had given it to her as a provision 
lor her luaintenanco. The deed stated 
that she had been made the owner of 
the house, that the donor had no right 
to it, & that it wholly belonged to her : 

— Held : pltf. was entitled to the 
declaration prayed for ; he liad a 
vested remainder on her death, & 
therefore a saleable interest during 
her life, which could be seized & sold. — 

AnnAji Dattatraya v. ChandrAbAi 
(1892), I. L. H. 17 Bom. 603.— IND. 

r. Expectancy of succession by 
survivorship — Not seizaJble . ] — Anan - 
DlBAi V. Uajaram (1897), I. L. R. 22 
Bom. 984.— IND. 


within Stat. Frauds, s. 10, that clause being 
confined to cases where the trustees are seized or 
possessed in trust for deft, alone & not jointly 
with another person. — Doe d. Hull v. Greenhill 
(1821), 4 B. eSc Aid. 084 ; 106 E. R. 1087, 

Annotations : — Apld. Harris v. Booker (1827), 4 Bing. 96. 

Distd. Hulkes v. Day (1840), 10 Sim. 41. Refd. Gore v. 

Bowser (1855), 3 Kq. Hop. 319. Mentd. Fuller v, Earle 

(1852), 7 Exoh. 796. 

1386. .] — Pltf. obtained judgment 

against C., whereupon elegit was issued, to which 
the sheriff returned an inquisition finding that C. 
was seised for life of a certain farm, which the 
jury found to be a true moiety of the lands of 0. 
in ills bailiwick. In an action for use & occupa- 
tion brought by the tenant by elegit against the 
occupier of the farm, the latter proved that the 
legal estate was in trustees for an outstanding 
term, though C. was by the sufferance of the 
trustees, in receipt of the rents & profits, he having 
a joint equitable interest : — Held : the action 
was not maintainable. — Harris v. Booker (1827), 
4 Bing. 90 ; 12 Moore, C. P. 283 ; 5 L. J. O. S. C. P. 
92 ; 130 E. R. 705. 

Annotation : — CoDBd. Lloyd v. Davies (1849), 13 J. P. 182. 

1387. .] — Devise to to the use of 

J. for life ; then to & to the use of D. & E. <fc their 
heirs, in trust for 0. for life, with a declaration 
that the estates were so limited, & the legal estates 
vested in the trustees to support contingent 
estates & limitations, subsequent to the estate 
to J. The ti-ustces, prior to an elegit sued out 
against 0. & executed on the property, but subse- 
quently to the judgment, conveyed the property 
to another trustee, in trust for C. & certain of his 
creditors : — Held : C.’s interest could not be taken 
under this elegit, as the legal estate was in the 
trustees at the time of the judgment, & 0. had 
not a sole equitable estate at the time of the 
execution. — Harris v. Pugh (1827), 4 Bing. 335 ; 
12 Moore, C. P. 577 ; 5 L. J. O. 8. 0. P. 189 ; 
130 E. R. 797. 

1388. Trust to attend inheritance.] — 

Seuiblc : an outstanding term vested in a trustee 
to attend the inheritance, can be seized, by Stat. 
Frauds, s. 10, under an execution against the 
cestui que trust, who is also owner of the 
inheritance. — Doe d. Phillips v. Evans (1833), 
1 Cr. A M. 450 ; 3 Tyr. 339 ; 2 L. J. Ex. 179 ; l49 
E. R. 470. 

Annotations: — Mentd. Doe d. Threlfall v. Sellers (1837), 6 

Ad. & El. 328 ; Sturgis v. Evans (1864), 3 New Hep. 650. 

1389. Mortgaged property — Mortgage after judg- 
ment — Before issue of elegit.] — In 1822 an estate 
was conveyed to such uses as A. should by deed, 
etc., appoint, & in the meantime to the use of 
himself for life, etc. In 1820 a judgment was 
obtained against him, & in 1827 he mortgaged this 
estate, & appointed the use to C. for 500 years. 
After the execution of this deed, the judgment 
creditor issued an elegit : — Held : his lien upon the 
land was defeated by the execution of the poWer. — 
Doe d. Wigan v. Jones (1830), 10 B. & O. 469 ; 

was sold imder a ft. fa. Issued on a 
judgment registered prior to bt)th 
mtges., all parties being under the 
impression that the lands wore sold 
subject to the two mtges. Subse- 
quently the purchaser at sheriff’s 
sale bought up the first mtge., where- 
upon the holders of the second mtge. 
filed a bill against him, praying re- 
demption or foreclosure, on the ground 
that the purchase of the eqmty of 
redemption at sheriff’s sale bound him 
to discharge both mtges. The ot. 
refused this relief, & dismissed the bill. 
— Bank of Montreal v. Thompson 
(1862). 9 Gr. 51 ; 3 B. & A. 2.39.-- -CAN. 

— Q. obtained 


PART III. SECT. 2, SUB-SECT. 6.— C. 

B. Lands held by trustee — For sale 
to pay debts.y—WheTe real property 
is conveyed to trustees for sale for the 
satisfaction of debts, so as the sale be 
made within a certain period, & the 
sale be not made within that time, no 
use results back to the grantor wlilch 
can be taken in execution for his debts 
under the Statute of Frauds. — D oe d. 
Laxthason V. Canaixa Co. (1842), 6 
O. S. 428.— CAN. 

t. Mortgaged property — Mortgage 
after judgment — Before issue of tvrii.}— 
The owner of lands created two mtges. 
thereon, after which his interest therein 
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6 Man. & Ry. K. B. 503 ; 8 L. J. O. S. K. B. 214 ; 
109 E. R. 521. 

Annotaiiona Refd. Skeeles v. Shearly (1837), 3 My. & Cr. 
112 : Langton v. Horton (1842), 6 Jur. 910. Mentd. Doe 
d. Egrremont v. Helllngs (1842), 6 Jiu’. 821 ; Ellis v. R. 
(1851), (J Exch. 921. 

1390. Only rights of mortgagor seizable 

— Priority of claim of mortgagee — Equitable mort- 
gage.] — A. deposited the title deeds of two estates 
with W# & Co., as a security for past & future 
advances, & accompanied the same with a memo- 
randum. Subsequently to the date of the deposit, 
B. & 0. recovered judgment against A., &: obtained 
possession of the estates by writ of elegit. Upon 
a bill by W. <fc Co. praying relief as equitable 
mtgees. : — Held : W. & Co. were entitled to pay- 
ment of their debt, in preference & priority to 
the subsequent elegit creditors, notwithstanding 
Judgments Act, 1838 (c. 110), ss. 11, 13. 

The right of a judgment creditor in possession 
under elegit is not analogous to that of a purchaser 
for value without notice, so as to give liim a 
preference over a prior equitable claimant ; the 
judgment only all'ecting that which was properly 
the estate of his debtor. — Whttwouth v. Gaugain 
(184(5), 1 Ph. 728 ; 15 L. J. Ch. 433 ; 9 L. T. O. S. 
213 ; 10 Jur. 531 ; 41 E. R. 809, L. C. ; ajfg. 
(1844), 3 Hare, 41(5. 

Annotationa : — Distd. Brunton v. Nealo (1844), 14 L. J. Ch. 
8. Apld. Anderson v. Keinshead (1852), 16 Beav. 329. 
Consd. Watts v. Porter (1854), 3 E. & B. 743; Beavan 
V. Oxford (1856), 6 Do G. M. & G. 507. Apld. Kinderloy 
V. Jervis (1856), 22 Boav. 1. Consd. Holroyd v. Marshall 
(1862), 10 H. L. Cas. 191 ; Be Blakoly Ordnance Co., 
Coates’s Casci (1876), 46 L. J. Ch, 367. Refd. Adams v. 
Paynter, Adams v. Lloyd, Adams v. Paynter (1844), 
8 Jur. 1063 ; Ames v. Birkenhead Docks Trustees (1855), 
20 Boav. 332 ; Bonham v. Keane (1861), 1 John. Sc H. 
685 ; Eyre v. M’Dovvell (1861), 9 H. L. Cas. 620 ; Arden 
r. Arden (1885), 29 Ch. D. 702 ; Badeley v. Consolidated 
Bank (1886), 34 Ch. D. 536 ; Be Bell, Carter v. Stadden 
(1886), 54 L. T. 370; Ross v. Ai'iny & Navy Hotel Co. 
(1886), 2 T. L. R. 834 ; Be Loavesley, [1891] 2 Ch. 1 ; 
Jones V. Barnett, [1899] 1 Ch. 611. 

1391. .] — A canal co. was 

incorporated by a special Act of Parliament, 
which authorised tliem to purchase lands for tiie 
purposes of the Act, & for no other purpose, & 
emjiowered them to levy rates, tolls, & dues, & 
to borrow money on mtge. thereof ; & contained 
a provision, that all persons whatsoever might 
navigate upon the canal, upon payment of the 
rates <fc dues thereby authorised to be taken. The 
co. made several mtges. of the rates, tolls, & dues 
under the Act ; one of the mtgees., on behalf of 
liirnsolf all others, obtained the appointment of 
a receiver of the co.’s rates, tolls, & dues, who was 
ordered to pay thereout the expenses of carrying 
on the co.’s business, & then the interest on the 
mtges., & to pay the balance into ct. in the cause. 
A judgment creditor of the co. presented a peti- 
tion in the cause before the hearing, praying that 
he might be at liberty to sue out & execute a 


fi. fa. So elegit against the goods So lands respec- 
tively of the co. : — Held: he might execute^. /«., 
but ^ he could take under the elegit would be such 
right in the lands as the co. had, namely, subject 
to the mtges. So to the fight of user of the canal 
by the public, So subject also to the powers of 
ma-Bagement of the co. — Potts v. Warwick So 
Birmingham Canal Navigation Co. (1853), Kay, 
142 ; 69 E. R. 61. 

Annotations : — Apld. Ames v. Birkenhead Docks Trustees 
(1855), 20 Beav. 332. Refd. Blaker v. Herts & Essex 
Waterworks Co. (1889), 4i Ch. D. 399. Mentd. Gardner 
V. L. C. & D. Ry. (No. 1), Drawbridge v. Same, Gardner v. 
Same (No. 2), Imperial Mercantile Credit Assocn. v. Same 
(1867), 2 Ch. App. 201 ; Be Manchester & Milford Ry. 
Exp. Cambrian Ry. (1880), 14 Ch. D. 645. 

1392. .] — A judgment creditor of 

a railway co., who had obtained an elegit, was 
restrained from taking possession of the land & 
chattels belonging to the co. as against prior 
mtgees. to whom were assigned the undertaking, 
calls on shareholders So tolls. — Legg v. Mathieson 
{I860), 2 Gill. 76 ; 29 L. J. Ch. 385 ; 2 L. T. 112; 

6 Jur. N. S. 1010 ; (5(5 E. R. 31. 

Annotations: — Refd. Wlldy v. Mid-Hants Ry. (1868), 18 
L. T. 73. Mentd. Edwards v. Standard Rolling Stock 
Syndicate, [1893] 1 Ch. 574 ; Re London Pressed Hinge 
Co., Campbell r. Loudon Pressed Hinge Co., [1905] 1 Ch. 

1 676. 

1393. .] — UiNOBUNDHU Shaw 

ChoWDIIRY V. JOGMAYA Dasi (1901), 18 T. L. R. 
138, P. C. 

.] — Sec, also, Sub-sect. 9, B., post. 

1394 . Property of railway company — 

Priority of unpaid vendors & debenture holders.]^ — 

Wickham v. New Brunswick So Canada Ry. Co., 
No. 915, ante. 

1395 . Whether scheme of ar- 

rangement binding on execution creditor.] — An 

outside creditor is not bound by a scheme of 
aiTangemont filed by a railway co. under Railway 
Companies Act, 1867 (c. 127), So cannot derive any 
indirect benefit from it ; his rights are entirely 
unaffected by it. Unpaid vendors of land sold to 
the co., & debenture holders of the co., do not, by 
accepting debenture stock under the provisions 
of a scheme, lose any priority which they pre- 
viously had over an elegit creditor, who is not bound 
by the scheme. — S tevens v. Mid-Hants Ry. Co., 
London Financial Assocn. v. Stevens (1873), 
8 Ch. App. 1064 ; 42 L. J. Ch. 694 ; 29 L. T. 318 ; 
21 W. R. 858, L. JJ. 

Annotations : — ()onsd. Be East & West India Dock Co. 
(1890), 44 Ch. D. 38. Mentd. Adams v. Angell (187 7). 

5 Ch. D. 634 ; Thorno v. Cann, [1895] A. C. 11 ; Capital 

6 Counties Bank v. Rhodes (1902), 71 L. J. Ch. 573 ; 
Whiteley Delaney, [1914] A. C. 132. 

1396 . .] — Hatt'ON V. Haywood, No. 1400, 

post. 

1397. .]— Wlicre land is subject to a mtge. 

So incapable of being delivered in execution under 
a writ of elegit, the registration by a judgment 


a loan of $3,700 through U., from 
pltfs,, upon the security of 220 acres 
of land, by falsely representing that 
R. bad purchased the 220 acres from 
W. for $7,500, & had paid $4,000 
cash, & wanted the loan to pay the 
balance with, & on receipt of tlie loan 
paid W. the $3,000 wliioh was the total 
purchase money for the 220 acres, & 
another parcel of about 60 acres, & 
was the full value of both parcels. G. 
got the conveyance from W. of both 
parcels, & conveyed the 220 acres to 
R. to carry out the scheme, Sc retained 
the 60 acres himself. In an action by 
pltfs. : — Held : the land was not 
subject to the claims of execution 
creditors of G., whoso ft. fas. were in 
the sherlll’s hands.— Hamilton Pro- 
vident Sc Loan Society v. Gilbert 
(1884), 6 O, R. 434.— CAN. 


b. Estate of mortgagee not 

in possession — Whether seizable.] — The 
estate of a ratgoe. in foe w'ho has not 
taken possession of the land is not 
seizable in execution on a judgment 
against him. The fact of there being 
no bond or covenant to pay the money 
does not affect the question. — D or d. 
Vernon v. White (1859), 4 All. 314.— 
CAN. 

0. .] — CiCKRI V. 

Bubino (1919), 45 D. L. R. 340.— CAN. 

d. Equity of redemption .] — 

Before equities of redemption were by 
statute made saleable imder execution, 
a sheriff mlglit sell a debtor’s re- 
versionary interest in the fee, subject 
to a lease for one thousand years. — 
Wightman V. Fields (1872), 19 Gr. 
659.— CAN. 


e. .] — An estate subject 

to mtge. was devised to several parties, 
& after the death of testator the party 
entitled to the mtge. money procured 
the land to be sold under execution at 
law : — Held : the Act authorising the 
sale of equities of redemption did not 
apply ; the sale under execution was 
inoperative, & the parties entitled to 
the equity of redemption had a right 
to redeem ; but, under the circum- 
stances, the person representing the 
mtgee. was entitled to be allowed for 
Improvements. — Shaw v. Tims (1872), 
19 Gr. 490. — CAN. 

When seizable.] — 
12 Viet. c. 73, making equities of 
redemption saleable under legal process, 
does not apply where the mtge. is 
created by a deed absolute In form. — 

o o 2 
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Sect. 2 — Writ of elegit : Sub-sect. 5, C., D., E.y F. 

creditor of a writ of elegit^ is a rcgistralion of “ a 
writ or order for the purpose of enforcing ” the 
judgment within Land Charges Act, 1000 (c. 20), 
s. 2, & operates to create a charge on the land 
under Judgments Act, 1838 (c. 110), s. 13. 

A judgment creditor issued & duly registered 
writs of elegit against the judgment debtor & 
subsequently obtained & duly registered an order 
appointing a receiver of the rents &> profits of the 
judgment debtor’s land which was subject to a 
mtge. & incapable of being delivered in execution 
under a writ of elegit. After the registration of 
the writs of elegit but before the appointment 
of the receiver, the tenant of the land, having no 
notice of the judgment creditor’s claim, paid rent 
in advance to the judgment debtor : — Held : 
the payment was not a good payment of rent as 
between the tenant & the judgment creditor. — 
Ashburton (Lord) v. Nocton, [1915] 1 Ch. 274 ; 
84 L. J. Ch. 193 ; 111 L. T. 895 ; 31 T. L. K. 122 ; 
59 Sol. Jo. 145, C. A. 

1398. Property subject to joint power of appoint- 
ment — Judgment against joint appointors — Exe- 
cution against one limited to separate estate only.] 

— Real property over which a married woman & 
lier husband have a joint general power of appoint- 
ment by deed cannot be taken in execution under 
a writ of elegit issued under an order for payment 
of costs by the married woman &; her husband by 
which execution against the married woman is 
limited to her separate estate. — Goatley v. Jones 
(No. 1), Goatley v. Jones (No. 2), [1909] 1 Ch. 
557 ; 78 L. J. (h. 420 ; 100 L. T. 512. 

D. Goods and Chattels. 

SeCy now, Bkjjcy. Act, 1883 (c. 52), ss. 140, 149. 

1399. Former law.] — An owner of coal <fc iion 
mines demised them to lessees, who afterwards 
sub-demised them to deft., witli full & free liberty 
& license to make & use such roads & ways in, 
over, & upon the premises “ as should be found 
necessary or expedient for carrying & conveying 
the coals & iron ore ” to be raised & landed, & 
“ for the commodious carrying on of the business 
of an ironmaster.” The lease also contained a 
covenant on the part of the lessees, at the end, 
expiration, or sooner determination of the term, 
to yield up ” all ways & roads in, upon, or under ” 
the premises ” in such good repair, order, state, & 
condition as that the said coal & iron works might 
be continued & carried on by the lessor, his heirs 
or assigns.” A creditor of the sub -lessee, who had 
sued out an elegit, claimed, vmder the sheriff’s 
inquisition, the right to take up & remove certain 
iron rails k> tramways which had been put down 
upon iron tram plates & wooden sleepers by the 
sub-lessee : — Held : the iron rails &; tramways 
were trade personal chattels of the sub-lessee, not 
affixed to the freehold, & therefore liable te be 
taken by the execution creditor. — ^Beaufort 
(Duke) v. Bates (1862), 3 De G. F. & J. 381 ; 31 
L. J. Ch. 481 ; 6 L. T. 82 ; 10 W. R. 200 ; 45 


E. R. 926 ; sxib nom. Bates v. Beaufort (Duke), 
8 Jur. N. S. 270, L. JJ. 

Anrwtatwns : — Mentd. lie Richards, Ex p, Aetbury, Ex p. 
Lloyd’s Banking Co. (1869), 4 Ch. App. 630 ; Turner v. 
Cameron (1870), L. 11, 5 Q. B. 306 ; lie Armytage, Ex p. 
Mooro & Robinson’s Banking Co. (1880), 28 W. R. 924. 

1400. .] — (1) Under a writ of elegit the 

sheriff is entitled to seize the debtor’s goods at 
once, before the holding of the inquisition, & from 
the time of the seizure the creditor beliomes a 
secured creditor within Bkpey. Act, 1869 (c. 71), 
s. 16 (5). 

(2) Sect. 87 has no application to a seizure of 
goods under an elegit. — Re Gourlay, Ex p. 
Abbott (1880), 15 Ch. D. 447 ; 50 L. J. Ch. 80 ; 
43 L. T. 417 ; 29 W. R. 143. 

Annotations; — As to (1) Consd. Hough r. Windus (1884), 
12 Q. B, 1). 224. As to (2) CoDSd. Rc Bannister, Ex p. 
Vale (1881), 18 Ch. 1). 137. Reid. Re Cliinn, Exp. Sulger 
(1881), 17 Ch. D. 839 ; Rc Curtoys, Ex p. Pillore (1881), 
17 Ch. D. 653 ; Re Hutchinson, Ex p. Hutcliinson (1885), 
16 Q. B. D. 515. 

1401. Intervention of Bankruptcy Act, 1883 
(c. 52) — Between seizure & delivery — Execution 
valid.] — By sect. 146 of the above Act, “ the sheriff 
shall not under a writ of elegit deliver the goods of a 
debtor, nor shall a writ of elegit extend to goods,” 
&. by sect. 169, which repeals amongst other enact- 
ments so much of 13 Edw. 1, c. 18, as relates to the 
chattels of the debtor save only his oxen & beasts 
of the plough, it is enacted that ” the repeal effected 
by*this Act shall not affect anything done before 
the commencement of this Act under any enact- 
ment repealed by this Act, nor any right or privi- 
lege acquired or duty imposed, or liability or 
disqualilication incurred under any enactment so 
repealed.” Some days before Jan. 1, 1884, when 
the above Act came into operation, the sheriff 
entered into possession &- seized goods of deft., 
under a writ of elegit issued under 13 Edw. 1, c. 18, 
at the suit of pltf., a judgment creditor of deft., 
but no delivery of such goods had been made to 
pltf. before Jan. 1, 1884 : — Held : the above 
Act had not deprived pltf. of Ills right to the 
delivery of such goods. — Hough v. Windus 
(1884), 12 Q. B. D. 224 ; 53 L. J. Q. B. 165 ; 50 
L. T. 312 ; 32 W. R. 452 ; 1 Morr. 1, C. A. 

Annotations : — ^Refd. Re Athluiimoy, Ex p. Wilson, [1898] 
2 y. B. 547. Mentd. Rc Home, Ex p. Edwards (1885), 
54 L. J. y. B. 447 ; Rc Mills’ Trusts (1888), 40 Ch. D. 
14; A.-U. u. Theobald (1890), 24 O. B. D. 557: iie Raison, 
Exp. Raison (1891), 8 Morr. 11 ; Gar butt v. Durham Joint 
Comnilttoo, [1906] A. C. 291; A.-G. ??. Harrison (1920), 
84 J. 1^. 141 ; Bowling v. Camp (1922), 128 L. T. 342. 

Chattels real — Leaseholds.] — See Sub-sect. 5, B., 
ante. 

E.^ Ecclesiastical Property. 

1402. Advowson.] — An advowson descending to 
an heir is real assets, & (as it seems) extendible 
on an elegit. — Robinson v. Tonge (1735), 3 P. 
Wms. 398 ; 2 Eq. Cas. Abr. 259 ; 24 E. R. 1117, 
L. C. 

Annotations: — ^Reld. Kinastori v. Clark (1741), 2 Atk. 204. 
Mentd. Waghorne v. Laiigmoad (1796), 1 Boa. & P. 571 ; 
Heath v. Brindley (1834), 2 Ad. & El. 365. 

1403. Profits of benefice.] — At common law 
no process - ever issued to a sheriff to levy an 
ecclesiastical property the debt due in an action 


McCabe v. Thompsox (1857), 6 Gr, 
175.— CAN. 

g. Interest of mortaafjee—^IIow 

far seizable.] — Where a conveyance 
absolute In form waa executed as a 
aecurity only, upon an oral imder- 
taklng of the grantee to reconvey upon 
payment of his demand : — Held : a 
judgment creditor of such grantee could 
not enforce his judgment beyond the 
amount of principal & interest due the 


grantee. — G lass u. Fbeckleton (1864), 
10 Gr. 470.— CAN. 

h. Property siibject to lien for 
unpaid purchase-rnoney .] — ’The equit- 
able Hen of a vendor of lands for unpaid 
purchase money, icanuot be seized 
under a common law fl. fa . — Traun- 
WEiBER V. Johnson, Jte Muoklow & 
Johnson's Contract (1916), 31 

W. L. R. 712 ; 8 W. W. R. 1028.— CAN. 
k. Purchaser under agreement for 


sale — Sale before acqoisition of legal 
title.] — Held: an execution was bind- 
ing on land in which the execution 
debtors had at the time of registration 
of the execution only an equitable 
Interest as purchasers under agreement 
of sale, & which land they sold to 
another before getting the legal title. — 
Huitle V. Rowe, [1919] 3 W. W. R. 
1120 ; 50 D. L. R. 346 ; 13 Raak. L. R. 
79.— CAN. 
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Pakt III. — Partioulae Poems op Execution. 


. no elegit lies {per Cur.). — Abbuckle v. 
CowTAN (1803), 3 Bos. & P. 321 ; 127 E. R. 177. 
Annotations : — Consd. Bishop v. Hatxjh (1834), 1 Ad. & El. 
171. Retd. Hawkins v. Gatheroole (1856), 6 De G. M. & G. 

1 ; Parry v. Jones (1856), 1 C. B. N. S. 339 ; Hopkins v. 
( 1864 ), 4 B. & S. 836. Mentd. Palmer v. Bate 
2 Brod. & Bing. 673. 

1404. .] — A judgment entered up in 1851 

against a beneficed clergyman for a debt was 
duly registered : — Held : under Judgments Act, 
1838 (c. 110), s. 13, it was not a charge upon his 
benefice, — Bates v. Brothers (1854), 2 Sm. & G. 
509 ; 2 Eq. Rep. 803 ; 23 L. J. Ch. 782 ; 23 
L. T. O. 8. 305 ; 18 J. P. 661 ; 18 Jur. 715 ; 2 
W. R. 636 ; 65 E. R. 503. 

1405. Lay rectories — Lay tithes.] — Judgments 
Act, 1838 (c. 110), s. 13, does not operate to charge 
the fruits of an ecclesiastical benefice with a debt 
due upon a judgment entered up in any of her 
Majesty’s superior courts of record at Westminster 
against the incumbent of the benefice. 

It must be taken as settled that the word 
rectories & tithes in sect. 11 of the Act means 
only lay rectories & lay tithes (Turner, L.J.).— 
Hawkins v. Gathercole (1855), 6 De G. M. & C. 
1 ; 3 Eq. Rep. 348 ; 24 L. J. Ch. 332 ; 24 L. T. 
O. 8. 281 ; 19 J. P. 115 ; 1 Jur. N. 8. 481 ; 3 
W. R. 194 ; 43 E. R. 1129, L. JJ. 

. A J- -Refd. Arnold v. Gravesend Corpn., Palllstcr 

o (1856), 25 L. J. Ch. 776 ; Parry v. Jones (1856), 

1 C. B. N. S. 339 ; WintAjr v. Homan (1856), 28 L. T. O. S. 
23 ; lie Poland (1866), 35 L. J. Bey. 19 ; Garnett v. 
Bradley (1878), 3 App. Gas. 944 ; McBoan v. Beano 
(1885), 30 Ch. B. 520. Mentd. Cope u. Bohert.y (1858), 

2 Bo G. & J. 614 ; Burdor v. O’Neill (1863), 2 Now Rep. 
551 ; Cambrian Rys.’ Scheme (1868), 3 Ch. App. 278 ; 
Norwich (Bp.) v. Pearse (1868), L. K. 2 A. & E. 281; 
Boioley v. Carter (1869), 4 Ch. App. 230 : Rc Meredith, 
Kx p. Chick (1879), 11 Ch. B. 731 ; Bradlangh v. Clarke 
(1883), 8 App. Cas. 354 ; Seward v. Vera Cruz (1884), 10 
App. Cas. 59; Be Leavesley, [1891] 2 Ch. 1 ; Baird v. 
Tunbridge Wells Corpn., [1894] 2 Q. B. 867 ; Eastinan 
Photographic Materials Co. v. Conifitrollcr-General of 
Patents, Besigus 6c Trade-mks., [1898] A. C. 571 ; 
Birmingham Corpn. v. Birmingham Canal Navigations 
(190.5), 21 T. L. R. 548 ; R. v. West Riding of Yorkshire 
County Council, [1906] 2 K. B. 676; Porthcawl LJ. C. 
r. Brogden, [1917] 1 Ch. 534; Banbury v. Bank of 
Montreal, [1918] A. C. 626 ; Be Plymouth Corpn. & 
Walter, [1918] 2 Ch. 354 ; A.-G. v. Brown, [1920] 1 K. B. 
773 ; Nicolle v. Nicolle, [1922] 1 A. C. 284 ; Rhondda s 
ciaim, [1922] 2 A. C. 339 ; WoodiUeld v. Bond, [1922] 
2 Ch. 40. 

Sec, further, Ecclesiastical Law, p. 416, No. 
2508. 


F. Land held by Public Authorities. 

1406. Municipal Corporation — Municipal Cor- 
porations Act, 1835 (c. 76).] — Semble : corporate 
property is not protected by the above Act, 
though directed to be applied to public purposes, 
from the claims of persons having demands on 
the corpn. — Doe d. Parr v. Roe (1841), 1 Q. B. 
700 ; 1 Gal. & Dav. 220 ; 10 L. J. Q. B. 317 ; 5 
J. P. 626 ; 6 Jur. 101 ; 113 E. R. 1299. 

1407. .] — Arnold v. Gravesend 

Corpn., No. 51, ante. 

1408. Urban sanitary authority — Land for reser- 
voir.] — Land which had been conveyed to a local 
board of health for the purposes of Public Health 
Acts, was used as a reservoir for the supply of 
water to the district of the local board. Judg- 
ment having been obtained against the local 
Board in the name of their clerk :~-Held : the 
land was liable to be taken under a writ of elegit . — 
WoRRAL Waterworks Co. v, Lloyd (1800), 
L. R. 1 C. P. 719. 

Annotation .'—Consd. Jersey v. Uxbridge R. S. A., [1891) 

3 Ch. 1 83. 


1409. Rural sanitary authority— Land heW In 
trust for parish— Debt not chargeable exclusively 
against parish.] — In 1885 pltf*. obtained ^ 
injimction against defts., restraining them tro 
fouling a stream, & defts. were ordered w p^ 
the costs. Pltf. did not tax his costs until lOWU. 
In 1891 he sued out a writ of elegd to re- 
cover them, & after an inquisition Hio sneriri 
delivered in execution to pltf. ceHain 1^^ 
which had been acquired by defts. 
purpose of sewage worke for the parish oi 
contributory place within their district. 
lands were purchased out of the moneys raised on 
the security of the separate rates of N. 
moved to set aside the elegit : — Held : the lanas 
were held by defts. in trust for the parish of N., 
Sc could not be taken in epeution for a judgment 
debt not chargeable exclusively against that pansn. 
—Jersey (Earl) v. Uxbridge Rural Sanit^y 
Authority, [1891] 3 Ch. 183 ; 60 L. J. Ch. 833 ; 
64 L. T. 858 ; 8u6 nom. Re Uxbridge Rurai. 
Sanitary Authority, Jersey (Earl) v. Uxbridge 
Union Rural Sanitary Authority, 7 T. L. R. 
568. 

Annotations Mentd. ^ 

[1908] 2 Ch. 321 ; VVakcIiold R. C. v. Hall, [1012] - B* 




See Judgments Act, 1838 (c. 110), s. 11. 

1410. Profits of office.] — The profits o£ the olllco 
of “ Filazer ” cannot be taken in execution upon 

a statute. . . T 1 

A man can never have a thing extended on an 

execution unless he may grant & assign it, & the 
ofiicc of Filazer cannot be granted inasmuch as 
he is an officer of the ct. (Shelley, J.),— Anon. 

(1536), 1 Dyer, 7 b ; 73 E. R. 17. 

ArmoUitions :--Reld. Webb’s Case (1608), 8 Co. Rep. 45 b ; 
Mannlug’s Case (1609), 8 Co. Rep. 94 b. 

■lAA-i A MmsT. ( 1 .^61 ). MoorC. K. B. 


32 ; 72 E. R. 421. 

1412. Two-thirds thereof.] — Upon an elegit 

two-thirds of a rent may be extended though deft, 
has the whole.— W otton v. Shirt (1600), Cro. 

Eliz. 742 ; 78 E. R. 974. 

— In 1824 P. & B. filed a supple- 
mental bill against D., & the surviving trustee, 
stating the deed of assignment & trust ; that 
under it D. was entitled to a rentcharge issuing 
out of the lands held in trust by the survi’sdng 
trustee, & that they had sued out an elegit against 
1). for the sum of £1,027, directed to the sheriff of 
R.,who returned that D. or his trustee was seised 
of a freehold rent issuing out of lands in the 
county of B. ; one moiety of which he had 
delivered to P. & B. to hold, etc., till they had 
levied the damages marked on the writ. They 
claimed by the bill to bo entitled either to a 
moiety of the lands or of the rentcharge, or to 
have satisfaction of their judgment out of the 
annuity payable to D. under the trusts of the 
deed. Upon these grounds they prayed by their 
bill a I'eceiver either of a moiety of the lands 
comprised in the sheriff’s return to the writ, to 
the extent of one moiety of the £5,000 per annum, 
or of the lands comprised in the deeds of assign- 
ment & trust ; & after satisfaction of the charges 
having priority according to the trusts of the 
deed, that a moiety or a competent part of the 
£5,000 per annum might be applied in payment 
of their demands, & that Hio trustees might be 


PART III. SECT. 2, SUB-SECT. 6.— G. 

1. Bight to dower.] — A right to 
dower is not- saleable under oxocutiou 


against tJio lands of a dowress. Till 
dower is assigned she has no estate in 
the land, nor even a right of entry ; 
neither does her interest come within 


C. S. U. C., o. 90, s. 5 . — McAnnany 
V. Turnbull (1863), 10 Gr. 298.— CAN. 

m. Interest in oil leases .] — Interests 
in oil leases are interests in lands, & as 
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Execution. 


Sect. 2. — Writ of elegU: Sub-sect. 6, G.; suh-aects. 
0 c6r 7.] 


restFained from paying the annuity to D. till the 
demand was satisfied: — Held: (1) the defects 
in the sheriff’s return to the elegit were immaterial, 
as no return is necessary, & the suing out an 
elegit is sufficient to ground the equity ; (2) one 
elegit was sufficient, although the rent was payable 
out of the lands in three counties. — Dillon 
(Loud) v. Plaskett (1828), 2 Bli. N. 8. 239 ; 
1 Dow. & Cl. 320 ; 4 E. ft. 1121, H. L. 



1414. .]— A. was entitled to an annuity, 

which was secured by a covenant & by an assign- 
ment of leaseholds to her, in trust to sell : — Held : 
her interest under the deed might be made avail- 
able under Judgnients Act, 1838 (c. 110), s. 3, 
for payment of a judgment debt due from her. — 
Harris v. Davison (1846), 15 Sim. 128 ; 15 

L. J. Ch. 255 ; 7 L. T. O. 8. 201 ; 10 Jur. 257 : 
60 E. R. 566. 

Annotatiofi : — Reid. Avison v. Holmes, Penny v. Avison 
(1861), 1 Jolin. & H. 530. 


1415. Mansion house — Excepted from leasing 
power — Of tenant for life.] — A mansion house 
excepted from the leasing power of a tenant for 
life, is subject to execution at the suit of his 
creditors, during his life. — Davis v. Marl- 
borough (Duke) (1819), 2 8war). 108 ; 2 Wils. Ch. 
1^0 ; 36 E. R. 555, L. C. 

Annotations :-—Mentd. Cooper u. RolUy (1829), 2 Sim. 
660 ; Portmore v. Taylor (1831), 4 Sim. 182 ; West- 
meath V. Westmeath (1834), 3 Knapp, 42; 


f w 


T> n „T IT (1841). 8 Cl. & Fin. 

295 ; Pelly v. Wathen (1849). 7 Haro, 351 ; Paynter v. 
Carew (18541. Kav. An'i v-rx-.ri . Mansfield v. Ogle 


(1867), 36 L. J. Ch. 753 ; OTlorke v. Bolingbroko 
(1877), 2 App. Cas. 814 ; Fry v. Lane, lie Fry, Whittet 
v. Bush (1»88), 40 Ch. D. 312 ; lie Marlborough's Parlh 
mentery Estates (1891), 8 T. L. R. 179 ; lie Marlborough's 
Blenheim Estates & Settled Land Acts (1892), 8 T. L. R. 
682 ; Cadogan v. LjTic Theatre (1894), 63 L. J. Ch. 775. 

Equitable interest in land.]— Sub-sect. 6, C., 
ante. 


Sub-sect. 6. — What quanitjm of Land to 

BE Seized. 


See, now, Judgments Act, 1838 (c. 110), s. 11. 
1416. Moiety of land only — Statute of West- 
minster II., 1285 (c. 18).]— By the above statute 
the elegit is given of the moiety of the land. — 
Harbert’s Case (1584), 3 Co. Rep. 11 b; 76 


An^tatioTis Refd. Cecil's Case (1597), 7 Co. Rep. 181 
Viwirs (1622), Palm. 283 ; Coke's Case (1623 
Godb. 289 ; Fowle v. Doglo (1674), Freem. K. B. 157 

Pari. Cos. 72 ; Lane v. Cotto 
0*91)’ Mod. Itop. 472; Galton v. Hancock (1743 
2 Atk. 427 ; Stileman v. Ashdown (1743), Amb. 13 

9 Bing. 128. Mentd, Garnon 
Case (lo98), 5 Co. Rep. 88 a; Rooke’s Case (1598), 
Co. Rep. 99 b ; Drury's Case (1610), 8 Co. Rep. 141 I 

3 826; The Banker 

C^e (1695), Skin. 601 ; Gore v. Gore (1733), Kel. V 
254 ; Kent r. Kent (1734), Kel. W. 194; Dyke 
S^etlug (1745), Willes, 585 ; Gorton v. Hancock (1745 

<^*urtia (1750), Park. 05; I 
112 ; DeerlW v. Winchelsc 
(1800), 2 Bos. & P. 270; Cassidy r. Steuart (1841), 


Scott, N. R. 432 ; Hunter v. Hunt (1845). 1 C. B. 300 ; 

Wolmershauson v. QuUiok, [1893] 2 Ch. 514 ; Rnabon 

S.S. Co. V. London Assoe., [1900] A. C. 6; lie Darby’s 

Estate, Rendall v. Darby, [1907] 2 Ch. 465. 

1417r .] — On judgment against a person as 

an heir & torre-tenant in “ riens per descent,** 
execution shall be only of a moiety of the land. — 
Eyres v. Taunton (1633), Cro. Car. 295 ; 79 
E. R. 859. 

1418. Property possessed only half of 

amount returned.] — Stamford (Earl) v. Hobart 
(1665), 1 Sid. 239 ; 82 E. R. 1081. 

1419. Execution void if more taken — 

Fresh execution.]— If, to a writ of elegit, the 
sheriff return that deft, was seized of two farms, 
the one of £40 a year, the other of £60 a year, & 
that he had delivered to pltf. the farm of £60 a 
year, the execution is absolutely void, for the 
sheriff cannot deliver more than a moiety of 
deft.’s lands ; & therefore pltf. may, in such case, 
sue out a fresh writ of execution. 

If on elegit return be made, that he has no 
lands, he may have a new execution ; but if any 
lands are found, he is concluded. 

The estate of tenant by elegit determines with- 
out more ado, upon levying of the money by 
effluxion of time, if eviction or expulsion appear 
not (Holt, C.J.). — Pullen v. Purbeck (1701), 
Mod. Rep. 355 ; 88 E. R. 1376 ; aub nom, 
V. Birbeck, 1 Ld. Raym. 718 ; Garth. 
453 ; aub nom. Putten v. Purbeck, 2 Salk. 563. 
Annotatio7is : — Consd. Den r. Abingdon (1780), 2 Doug. 

K. B. 473. Apld. Fenny v. Durrani (1817), 1 B. & Aid. 

40. Befd. Garland v. Carlialo (1837), 11 Bll. N. S. 421. 

1420. .] — Sale of a moiety of a debtor’s 

real estate, decreed for satisfaction of a judgment, 
& costs. — Rowe v. Bant (1751), 1 Dick. 150 ; 21 
E. R. 226, L. C. 

Annotatio7i : — Mentd. Burrougha v. Elton (1805), 11 Ves. 

2D« 

1421. Of total value — Not of particular 

tenements.] — Upon an elegit the sheriff is not 
bound to deliver a moiety of each particular 
tenement & farm, but only certain tenements, 
etc., making in value a moiety of the whole. — 
Den V. Abingdon (Lord) (1780), 2 Doug. K. B. 
473 ; 99 E. R. 302. 

Annotations : — Consd. Sherwood v. Clark (1846), 15 M. & W. 

764. Refd. Fenny v. Durrani U817), 1 B. & Aid. 40. 

1422. Although several writs.] — WTicre 

two writs of elegit are issued the same day upon 
judgments signed in the same term, the sheriff 
may extend on each an entire moiety of deft.’s 
land, although the judgments are at the suit of 
different pi tfs., & the inquisition on the second 
elegit recites, that a moiety has been extended on 
the first. — Doe d. Davies v. Creed (1829), 5 
Bing. 327 ; 130 E. R. 1087 ; sub nom. Dob d. 
Cheese v. Creed, 2 Moo. & P. 648 : 7 L. J. 
O. S. 0 P. 138. 

ions: — Refd. Clarke v. Arden (1855), 16 C. B. 227. 

,. Doe d. Wawu v. Horn (1838), 3 M. & W. 333. 


Sub-sect. 7. — Registration. 

Acts, 1838 (c. 110), 1839 (c. 11), 
1840 (c. 82), 1855 (c. 15), 1864 (c. 112) ; Law of 
Property Amendment Act, 1860 (c. 38) ; Crown 
Suits, etc. Act, 1865 (c. 104) ; Lrfind Charges 


such are noi selzable as goods under 
execution, but must bo sold as interests 
In lands. — Canadian Railway Acci- 
.r. Williams (1910), 16 


PART III. SECT. 2, SUB-SECT. 7. 

n. Registration of writ — Operates 


to create charge on land.] — Und 
Transfer of Laud Act, 1890, s. 130, t] 
service of a copy writ of ft. fa. bln 
the land specified la such writ for thr 
montlia from the date of such servit 
unless lu the meantime the proper 
specified Is sold under iJie writ. — j 
SHKAKS & Alder (1891), 17 V. L. ; 

o 1 


o. — _j — The registration 

of a certificate of judgment, under 
County Cts. Act. R. S. M., c. 33, 
ss. 19u, 197, as amended by 55 Viet, 
o. 7,8. 5, binds & charges tlio land of the 
judgment-debtor, though it may be his 
actual residence or homo, & the creditor 
may take proceedings to realise 
whenever deft, ceases to bo entitled to 
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Registration & Searches Act, 1888 (c. 51) ; Land 
Charges Act, 1900 (c. 26) ; Middlesex Registry 
Act, 1708 (c, 20) ; Yorkshire Registries Act, 1884 
(c. 54). 

1423. Registration of writ — Operates to create 
charge on land — Land Charges Act, 1900 (c, 26), 

s. 2.] — Ashburton (Lord) v. Nocton, No. 1397, 
ante. 

1424. Registration of judgments — Under Judg- 
ments Act, 1838 (c. 110), ss. 13, 19— Unregistered 
judgment — Effect on vendor’s title.] — An out- 
standing docketed judgment not registered pur- 
suant to sect. 19 of the above Act, <k Judgments 
Act, 1839 (c. 11), ss. 2, 3, is not a valid objection 
to the title of a vendor on the sale of realty. — 
Bedford v. Forbes (1843), 1 Car. & Kir. 33 ; 
2 L. T. O. S. 192, N. P. 

1425. Effect as against purchasers.] — 

Ejectment for lands in Middlesex. On a case 
atatcd it appeared that A., being possessed of a 
term of 99 years in the lands, conveyed it by way 
of mtge. to pltf. on Juno 19, 1852. The mtge. 
was registered in Middlesex on June 28. Deft., 
on June 5, 1852, obtained a judgment in the 
Queen’s Bench against A. On the same day the 
judgment was registered in the Common Pleas ; 
it never was registered in Middlesex. On Sept. 8, 
18.52, a writ of elegit issued ; & the lands were 
delivered to deft. : — Held : the judgment was a 
charge on lands in general, under sect. 13 of the 
above Act, from the time it was registered in the 
Common Pleas, but by Judgments Act, 1839 
(c. 10), s. 5, it had no further effect against a 
bond fide purchaser, for value & without notice, 
than a docketed judgment before Judgments 
Act, 1838. A docketed judgment would not, 
before that Act, have bound a term for years 
until execution ; & consequently i^ltf., being a 
bo7id fide purchaser of this term of years before 
the execution, was entitled to the lands as against 
deft., the judgment creditor ; & these lands being 
in Middlesex, the judgment, though registered 
in the (.’omraon Pleas, did not bind the lands till 
a memorial was registered in Middlesex under 
Middlesex Registry Act, 1708 (c. 20), s. 18. — 
Westbrook v. Blythe (18.54), 3 E. & B. 737 ; 
2 C. L. R. 1660 ; 23 L. J. Q. B. 386 ; 1 Jur. N. S. 
85 ; 2 W. R. 490 ; 118 E. R. 1317. 

Annotations: — Apld. Hughes v. Lumley (18.54), 4 E. & B. 

274. Consd. Neve v. Flood (1864), 33 lloav. 666 . Refd. 

Bonham v. Koano (1861), 1 John. & H. 680 . 

1426. Order for payment of 

costs.] — Under the above Act, an order for pay 
ment of costs operates only as against purchasers, 
etc., from the registration of the certificate of 


taxation. — Hargrave v. Hargravpi (1857), 23 
Beav. 484 ; 53 E. R. 191. 

1427. Effect as against voluntary 

settlement.] — In a suit to settle the priorities of 
incumbrancers on a testator’s estate, the chief 
clerk by his certificate found a voluntary settle- 
ment ranking 1, & A, & B. judgment creditors 
ranking 2 & 3, but ho also found that B.’s judg- 
ment which was before Judgments Act, 1838 
(c. 110), was of prior date to the voluntary settle- 
ment : — Held : although as between A. & B. the 
former upon a question of registration was entitled 
to priority yet that independently of such question 
& having regard to the date of the voluntary settle- 
ment & to the provisions of Judgments Act, 1839 
(c. 11), s. 6, B. was prior both to the voluntary 
settlement & to A. 

A judgment creditor is not a purchaser within 
the meaning of 27 Eiiz. c. 4, & has therefore no 
title on that ground to set aside a prior voluntary 
settlement. 

Judgments Act, 1838 (c. 110), s. 13, does not 
confer on the judgment creditor any right against 
a ixuson claiming under a voluntary settlement 
I)roviously made by the judgment debtor. — 
Beavan V. Oxford (Earl) (1856), 6 Do G. M. & G . 
.507 ; 25 L. J. Ch. 299 ; 26 L. T. O. S. 277 ; 2 
Jur. N. S. 121 ; 4 W. R. 274 ; 43 E. R. 1331, 
L. C. & L. J J. 

Annotations : — Consd. Kirulcrlcy v. Jervis (1856), 22 Beav. 1 ; 

Eyre v. M‘DoweU (1861), 9 H. L. Gas. 620. Apld. Gill v. 

(X»ntinenl.al Gas Union Co. (1872), 41 L. J. Ex. 176. 

Refd. Hirsch v. Coates (1856), 18 C. B. 757 ; Croft v. 

Innnley (1858), 6 H. L. Cas. 072 ; Scott v. Hastings 

(1858), 4 K. & J. 633 ; Nieholls v. Kosevvarno (1859), 6 

O. B. N. S. 480 ; Baker v. Tyntc (1860), 2 E. & E. 897 ; 

I’micbard u. Tomkins (1882), 31 W. H. 286 ; Dallow v. 

Qarrold (1884 ), 14 Q. B. D. 543 ; lie Bell, Carter v. Stadden 

(1886), 54 L. T. 370 ; Vacuum Oil Co. v. Ellis, [1914 J 

1 K. B. 693. 

1428. Decree for alimony.] — A wife, 

having obtained against her husband a decree for 
dissolution of marriage, & being also adjudged 
I^ermanent alimony at the rate of £100 a year, 
payable by monthly instalments, registered the 
decree, under the above Act, in the Ct. of C. P., 
the effect being to prevent the husband from 
mortgaging or selling any part of bis real estate. 
On motion to expunge the entry from the register, 
the ct. refused to interfere, remitting the husband 
for remedy, if any, to the Ct. of Ch . — Ex p, Holden 
(1863), 13 C. B. N. S. 641 ; 32 L. J. C. P. Ill ; 
9 Jur. N. S. 948 ; 143 E. R. 254 ; sub nom. He 
Holden, 1 New Rep. 361 ; 7 L. T. 791. 

'.] — SeCf noWy Land Charges Act, 1900 
(c. 26), s. 5, sched. 

1429. Registration under Middlesex 


claim the property as his exemption. — 
Roberts v. Hartley (1902), 14 

Man. L. R. 284.— CAN. 

p. .] — The effect of Land 

Titles Act (Sask.), ss. 118 (2), 70, is 
to give an cxecntlon, a copy of which 
is filed in the proper oflloe, priority over 
an unregistered equitable mtge. — 
Union Bank of Canada v. Lumsden 
Milling Co. (1915), 31 W. L. R. SOL- 
CAN. 

operating to create 
charge on land.] — Real Property Act, 
1861, fi. 91, does not give the execution 
creditor by virtue of the entry on the 
register book of the memorial of tlie 
writ of execution any right of property 
In or any proprietary charge upon the 
land itself.— Bond v. Mc-Clay, [1903] 
S. R. Q. 1.— AUS. 

r. . ] — The act . of the 

registrar of the land titles in indorsing 
on a certifloato of title a memorandum 
of a writ of execution is not In Itself 
a “ proceeding " in respect of the execu- 
tion within Land Titles Act, s. 62 (2) ; 


registration related hack to the moments 
of flllng, & the entry of the memorandum 
on the certificate is merely an admlnis- 
tratlvo act which does not in any way 
alter tho situation between the debtor 
& the creditor in respect to tho lands 
within tho registration district. A 
writ of execution received by the 
registrar of land titles before the passing 
of the amendment of 1916 (c. 3), s. 
15 (4) to Land Titles Act, s. 62, but not 
noted on a certificate of title untU 
after the passing of said amendment, 
will not be removed from such certificate 
because of such amendment, or the 
later amendment of 1917 (c. 3), s. 40 (3). 
— Lee 15. Haiuuson, [1917] 3 W. W. B. 
570.— CAN. 

s. .] — Tlio execution of 

one creditor was registered after tho 
registration of the notice of exercising 
the power of sale, but befoi'O the date 
of sale : — Held : this execution 
attached. Two oxocutlons were lodged 
after the sale took placje *. — Hdd : 
these executions did not attach. — 


Thompson v. Bergland (1910), 16 
W. L. R. 154 ; 3 Sask. L. R. 470.— CAN. 

t. . ] — Long before the 

recording in the Land Titles Office 
against certain laud of defts.’ execution, 
tho execution -debtor had bound himself 
by agreement in writing to transfer 
the land to S., & this agreement was 
in full force & effect when the execution 
was recorded. A transfer of the land 
was executed, pursuant to tho agree- 
ment, in favour of pltf. bank, as the 
nominee of S. contemporaneously with 
tile making of the agreement, which 
was soon afterwards left at tho Land 
Titles Office ; but, for some un- 
explained reason, it was not actually 
recorded until about eight months there- 
after ; & in tlio meantime clefts.' 

execution had come in & been recorded 
against tho land : — Held : pltf. bank 
was entitled to have defte.’ execution 
removed from its certificate of title & 
to hold the land freed therefrom. The 
mere toot that, when tho execution was 
recorded, tho bank’s interest in tho 
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Execution. 


Sect. 2 . — Writ of elcyii: Sub-sect, 7.] 

Registry Act, 1708 (c. 20) — Land In Middlesex.] — 

A judgment has the effect of a charge on lands in 
Middlesex only from the time when it has been 
registered in the registry of Middlesex ; & as 
between several judgments registered in the 
Common Pleas the judgment first registered in 
the llegistry of Middlesex is entitled to priority. 

S. had recovered a judgment against L., which 
lie had registered in the Common Pleas under 
Judgments Act, 1838 (c. 110), s. 19. Afterwards, 
H. registered his judgment in the Common Pleas ; 
& the land being in Middlesex, he registered it 
also ill Middlesex under Middlesex Registry 
Act, 1708 (c. 20), s. 18. Afterwards S. registered 
liis judgment in Middlesex : — Held : H.’s judg- 
ment had privity before S.’s judgment. — Hughes 
i'. Lumley (1854), 4 E. & B. 274 ; 3 C. L. R. 242 ; 
24 L. J. Q. B. 57 ; 24 L. T. O. 8. 144 ; 1 Jur. N. S. 
422; 3 W. R. 109; 119 E. R. 105; subsequent 
proceedings, 4 E. & B. 358, Ex. Ch. 

^ /motions .-—Consd. Neve r. Flood (1864), 33 llcav. 666. 
Reid. Benhain v. Keane (1861), 1 John. & H. 685. 

1430. .] — Westbrook v. 

Blythe, No. 1425, ante. 

1431. .] — The equitable 

principles flowing from the doctrine of notice, 
which affect purchasers & mtgees. in relation to 
incumbrances, do not apply as between judgment 
creditors ; & a judgment registered in the Common 
Pleas is no charge against land in Middlesex until 
entered on the Middlesex register, under Middlesex 
Registry Act, 1708 (c. 20). Where, therefore, a 
judgment creditor, having notice of a prior judg- 
ment registered in the Common Pleas, but not in 
Middlesex, registered his judgment in Middlesex 
before the earlier judgment was so registered ; — 
Held : he was entitled to priority in respect of his 
judgment. — Benham v. Keane {18()1), 3 De G. E. 
& J. 318 ; 31 L. J. Ch. 129 ; 5 L. T. 439 ; 8 Jur. 
N. 8. G04 ; 10 W. R. 67 ; 45 E. R. 001, L. J.T. 

Consd. Neve v. Flood (1864), 33 Boav. 666. 
Refd. ItoUand v. Hart. (1871), 6 Ch. App. 678 ; lie Wyatt, 
White V. Ellis, [1892] 1 Ch. 188; Taylor v. London & 
County Banking Co,, London & (bounty Banking Co. v. 
Nixon, 11901] 2 Ch. 231. 

.J — See, 710W, Ijjind Charges Act, 

1900 (c. 26), s. 4. 

1432. Under Judgments Act, 1839 (c. 11) — 

Failure to re-register — Effect as against purchasers 
& incumbrancers.] — Under above Act if A. has 
a judgment registered under Judgments Act, 
1838 (c. 110), such registration will protect him 


against all who become mtgees. or purchasers 
during the currency of the live years, & such pro- 
tection will continue as to them under a re- 
registration, even though he should have omitted 
to re-register within five years ; but as to persons 
becoming mtgees. or purchasers between the 
period when his first registration ceases & when 
his re-registration began, he will not be protected, 
but they vlll Have priority over them. — Shaw v. 
Neale (1858), 6 H. L. Cas. 581 ; 27 L. J. Ch. 444 ; 
31 L. T. O. S. 190 ; 4 Jur. N. S. 695 ; 6 W. R. 635 ; 
10 E. R. 1422, H. L. ; revsg. (1855), 20 Bcav. 


Annotations : — Reid. Boa van r. Oxford (1855), 6 Do Q. M. & 

G. 492. Mentd. Tumor v. Letts (1855), 20 Boav. 186 ; 
Hopklnson v. Holt (1861), 9 H. L. Cas. 514 ; Monzios v. 
Lifirntfoot (1871), L. R. 11 Eq. 459 ; North v. Stewart 
(1890), 15 App. Cas. 452 ; Briscoo v. Briscoe, [1892] 3 
Ch. 543 ; Re Knight, Knight v. Gardner, 11892] 2 Ch. 368 ; 
Meguerditchian v. Lightbound, [1917] 2 K. B. 298. 

.]— A., B., & C. 
were judgment creditors of I)., A. & B. having 
priority to O. ; A. A B. subsequently omitted to 
re-register their judgments within five years from 
their previous registration ; C. duly registered 
within the five years ; — Held : A. & B. did not 
thereby lose their priority to 

The effect of the provisions of sect. 4 of the 
above Act is to deprive the judgment creditor who 
omits to re-register within live years of protection 
against subsequent purchasers, mtgees. & creditors 
but not to alter his position as to previous pur- 
chasers, mtgees. & creditoi*s. The circumstance 
that a re-registration is not within live years from 
the previous registration does not make it in- 
effectual as against subsequent purchasers, mtgees. 
& creditor. — Beavan v. Oxford (Earl) (1855), 
6 De G. M. & G. 492 ; 26 L. T. O. S. 114 ; 1 Jur. 
N. S. 1121 ; 4 W. R. 112 ; 43 E. R. 1325, L. C. & 
L. JJ. 

Annotations : — Apprvd. & Apld. Shaw r. Noalo (1858), 6 

H. L. Cas. 581. Apld. Neve v. Flood (1864), 10 Jur. N. S. 
607. Coasd. Pickering v, Ilfracombe Ry. (1868), L. R. 
3 C. P. 235. Apld. Re Kensington, Bacon v. Ford (1885), 
29 Ch. I). 527. Reid. Simpson v. Morley (1855), 26 
L. T. O. S. 135 ; Benham v. Koano (1861), 1 John. & H. 
685 ; Robinson v. Nesbitt (1868), L. R. 3 C. P. 264 ; 
Punchard V. Tomkins (1882), 31 W. R. 286 ; Re Leavesley, 
[1891] 2 Ch. 1. 

1434. — Effect as against other 

creditors.] — A., B., & O. were judgment creditors 
of D. A, registered his judgment on Mar, 12, 
1840, but never re-registered ; B. registered his 
judgment in Apr. 1842, & re-registered in Mar. 
1848 ; C. registered his judgment on Mar. 18, 
1845, & rc-registered on Mar. 16, 1850. Questions 


land, under the agreement & transfer, 
liad not ripened into a registered or 
registrable interest, could, not avail to 
deprive the hank of its riglits. — ■ 
MKRCHAXTa Bank of Canada u. Prick 
G914), 27 W. L. R. 48 ; 16 D. L. R. 
104; 7 Alta. L. R. 344.— CAN. 


. .] — Where a regis- 

tered owner of lauds soils the same 
ny unregistered agreement for saie. 
the purchase iirlce being payable by 
instalments, & before all the instal- 
ments are paid creditors register 
executions against the lauds, a transfer 
from the vendor to his purchaser in 
pursuance of the agreement can only 
he registered subject to the rights of 
K-*! — Adanao Oil (.^o. v. 


. W . R. 1521 ;■ il Aiia. 


y- Rtvisjraliun i>f pidinneni—. 
an ufiaiust parc7ia«er.] — B., tlio 
terod proprietor of two alloti 

the certifleal 
utie with u bank to secure adv 
^ executed a memorandum of : 

meats, wliicli rnige. tvas not regis 


Subsequently a writ of execution 
against B. was registered, & the sheriff 
sold to E, all B.’s right, title, & interest 
in ti»e allotments. At the time of the 
^vTlt being registered no encumbrances 
on the land appeared on the register. 
E. having made application to have the 
tiaiisfer to Iiim from the slierifl 
roglsterod, the bank lodged a caveat. 
E. then moved to have the caveat. 
removed from the file : — Held : all 
that E. obtained by his purchase from 
tlio sheriff was B.’s right, title, & 
interest. The transfer not being from 
a registered proprietor. Real Property 
Act, s. Ill, did not apply, & the 
application should ho refused.—Wc 
Elliot (1880), 7 N. S. W. L. R. 271 ; 
3 N. S. W. W. N. 59.— A US, 

1. — — - Whore a judgment 

has been registered for the period of 
one year, it no levy has been made 
on the real estate bound thereby, any 
judgment creditor whoso Judgment has 
been subsequently registered, may, by 
a written notice, require the prior 
judgment creditor to levy on the real 
estate within three months. The 
sheriff shall deliver to the purchaser 


a deed of such lands, which shall bo 
sufficient to convey to the purchaser 
all the Interest of the deft. In the lands 
therein described, subject to prior 
incumbrances. — Smith v. Smith (1866), 
6 N. S. R. (2 Old.) 303.— CAN . 

a. Omission of part of land 

in trust deed — Effect of.] — A deed of 
trust was executed by a debtor, & by 
a mistake in setting out the motes 
Sc bounds a portion of tho property 
intended to bo convoyed was omitted ; 
subsequently to which a creditor 
obtained Sc rogistorod a judgment 
against the debtor: — Held: the 
assignees in trust were entitled to liave 
the mistake rectified & the lien of the 
judgment creditor did not attach upon 
the land.— Mi:M ASTER r. Phipps (1856), 
5 Gr. 253.— CAN. 

b. Whether superseded hy yiv- 

iny security.] — The registration of a 
oertltlcato of judgment against the 
lands of a judgment debtor is not an 
execution witliin Supreme Ct. of 
Panada Act, s. 47 (t), Sc the giving 
security to tho satisfaction of a judge 
of tho Supreme (Jt. of Britlaii Columbia 
for the nhole amount of tho debt Sc 
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having arisen as to the priorities of the several 
judgment creditors, the fund in ct. being in-* 
sufficient for payment in full : — Held : on the 
construction of Judgments Acts, 1838 (c. 110), 
s. 19, 1839 (c. 11), s. 4, & 1840 (c. 82), s. 2, & upon 
the principle laid down in Beavan v. Oxford {Earl)^ 
No. 1433, ante, 0. was first entitled to take out 
of the fund the sum found due on A.’s judgment, 
&> then B. was entitled to bo paid the full amount 
of his judgnient before C. took anything more in 
ivispect of his judgment. — Re Kensington (Lord), 
Bacon v. Ford (1885), 29 Ch. D. 527 ; 54 L. J. Ch. 
1085 ; 63 L. T. 19 ; 33 W. B. 689. 

Against banking co-partnership — Operating 

against estate of shareholder.] — See Bankers, Vol. 
III., p. 151, No. 202. 

1435. Judgments operating as charge on land — 
Judgments Act, 1838 (c. 110), s. 13 — Creditor must 
first take out execution.] — Under the above sect., 
which, after enacting that a judgment shall 
operate as a charge on the debtor’s lands, provides 
that no judgment creditor shall be entitled to 
proceed in equity to obtain the benefit of such 
charge until after the expiration of one year from 
the time of entering up such judgment, the ct., 
upon a bill filed by a creditor to enforce his judg- 
ment under the statute, declined to ai^point a 
receiver of the real estate of the debtor within 
the year limited by the statute. 

A judgment creditor who desires to enforce his 
security against his debtor’s equitable interest 
in freehold estate by a bill in equity not founded 
on the statute must previously sue out elcgii. — 
Smith v. Hurst (1845), 1 Coll. 705 ; 5 I.. T. O. S. 
20 ; 9 Jur. 313 ; 63 E. K. 607. 

Annotations: — Apld. Partridffe v. Fontcr (ISGi), 34 Bcav. 

1. Reid. Ashburton v. Nocton I1U15] I Ch. 274. 

1436. .] — The ct. only interferes 

in aid of the legal right when the party has pro- 
ceeded at law to the extent necessary to give him 
a complete title ; & therefore where pltf. had 

obtained judgment, but had not sued out an 
cleg it : — Held: (1) he was not entitled to the 
aid of the ct. as against the freehold estate of 
debtor ; (2) he did not under above sect, become 
entitled to such aid until the exphation of one 
year from the time of entering up his judgment 
<fc this being an objection that pltf.’s title was 
incomplete, was not removed by a resort to the 
jurisdiction of the ct. to relieve against fraud in 
respect to the freehold estate. — S mith v. Hurst 
( 1852), 10 Hare, 30 ; 22 L. J. Oh. 289 ; 20 L. T. 
O. S. 303 ; 17 Jur. 30 ; 68 E. R. 826. 

Annoiaiions: — Refd. Noalo v. Day (18.08), 32 L. T. U. S. 


143 ; Coventry v. Gladstone (No. 2) (1868), 37 L. J. Ch. 

492 ; lie Cowbrldge Ry. (1868), L. R. 6 Eq. 413. Hexkd. 

New, France & Garrard’s Trustee v. Hunting, 118971 

2 Q. B. 19. 

1437 . Law of Property Amend- 

ment Act, 1860 (c. 38).] — It is true that Judg- 
ments Act, 1838 (c. 110), gives a judgment 
creditor an equitable charge upon the land of his 
debtor. He may, after one year, file a bill to 
redeem the mtgee. & foreclose the mtgor ; & in 
some cases I have myself held, that a judgment 
creditor may institute proceedings before the 
expiration of the year. But the recent Act [Law 
of Property Amendment Act, 1860 (c. 38)] does 
not allow him to keep his judgment hanging over 
the heads of other people. He must issue execu- 
tion, or his charge will not all'ect the purchaser ; 
the Act expressly states that, & it applies whether 
the interest be legal or equitable (Romilly, M.R.). 
— Wallis v. Morris (1864), 10 L. T. 709 ; 10 
Jur. N. S. 741 ; 12 W. R. 997. 

1438. Not until expiry of one year.] — 

Smith v. Hurst, No. 1436, ante. 

1439. Enforcement against 

equitable interest.] — Derbyshire & Stapford- 
SHiKE, etc. Ry. Lo. V. Bainbrigge (1852), 15 
Bcav. 146 : 51 E. R. 492. 

Annotation: — Refd. Hargrave v. Hargrave (1857), 23 Beav. 

484. 

1440. — .] — The above Act 

declares that a judgment at law shall not be 
enforced for a given period, but a ct. of equity 
will in the meantime restrain trustees from paying 

the debtor, a tenant for life, the income arising 
from the i)roperty affected until the charge can be 
enforced. 

A judgment creditor of a tenant for life of real 
estate sued out an elegit, but was unable to obtain 
payment of his demand, as the estates were 
vested in trustees. Upon a bill by the judgment 
creditor, asking for the aid of this ct. to obtain 
satisfaction of his demand : — Held : he was 
entitled to an injunction to restrain the trustees 
from paying the rents & profits of the estates to 
the tenant for life until pltfs. were in a position 
to obtain the benefit of the judgment. — Y escombe 
V. Landor (1859), 28 Beav. 80 ; 28 L. J. Ch. 876 ; 
33 L. T. O. S. 376 ; 5 Jur. N. S. 780 ; 7 W. R. 
534 ; 54 E. R. 296. 

Annotations: — Consd. Partridge v. Foster (1864), 34 Beav. 

1. Refd. Wallis v. Morris (1864), 12 W. R. 997 ; Wallace 

V. Universal Automatic Maebbues Co., [1894] 2 Ch. 547 ; 

Ideal Bedding Co. v. Holland, [1907] 2 Ch. 157. 

1441. .] — A judgment 

creditor, who has sued out nn elcgii without 


costs does not supersede the registra- 
tion of such oertlflcate. — F olev v. 
Webster (1892), 2 B. C. R. 251.— CAN. 

0 . Effect on mortgage pre- 

viously registered.] — A mtge. on land 
registered prior to the registration of 
an execution against tlie mtgor. has 
priority for the amount advanced under 
the mtge. even subsequently to the 
registration of the execution where the 
advance was made without express 
iiotleo of the execution. — M aiwhai.l 
WELI.S Alberta Co., Ltd. v. Alliance 
Trust Co., [1920] 1 W. W. 11. 907 ; 52 
D. L. 11. 600.— CAN. 

d. Extent of writ.] — A writ 

of execution extends to any lauds In 
the land registration district wherein 
the writ is tiled of which the debtor 
becomes the owner at any time during 
the life of the writ & while It remains 
lilod in the land titles office of such 
district. — R obin Hood Mills, Ltd. 
r. Harrison, 11918] 2 W. W. R. 58 ; 
40 D. L. R. 328.— CAN. „ 

e. Effect of unregistered con- 

veyance — Execution Act, 1911 (c. 79), 


.s. 28.] — Where an unregistered con- 
veyance Is by Avay of security only, 
the land is liable for sale, under above 
sect, under a subsequent registered 
certificate of judgment. — Jie Execution 
Act, Schmtt v. Erickson, [1922] 1 
W. W. R. 232.— CAN. 

f. Judgment operating as charge on 
land.] — A registered memorial of a 
judgment has a priority, as a charge 
on the land of tho debtor, over a subse- 
quent judgment & execution ; & a sale 
by the sheriff under such execution is 
subject to the charge of the prior 
registered judgment. — Mills v. Mills 
(1858), 4 All. 45.— CAN. 

g. .] — Whore lauds are con 

veyed to a purchaser against whom 
judgments are then registered, & 
executions against lands in tho sheriff’s 
hands, & a mtge. is taken back on the 
same day for a balance of purchase 
mouev, the judgments & executions 
attach before the mtge.— R ut'TAN r. 
Lkvisconte (1858), 16 U. O. R. 495.— 
CAN. 

h. Only OH beneficial interest 


of debtor .] — A memorial of judgment 
when registered, or a writ of execution 
when filed with the sheriff, only affects 
such interest in land as the debtor then 
has, & therefore does not postpone the 
title of a trustee thereto under a 
creditor’s deed previously executed by 
a number of the creditors, though not 
registered. — Trueman v . Woodworiti 
(1894), 1 N. B. Eq. Rep. 83.— CAN. 

It. — The registration 

of a certifloato of judgment, under 
County Courts Act (c. 33), ss. 196, 197, 
as amended by 55 Viet. c. 7, s. 5, 
binds & charges tho land of tho judg- 
ment debtor, though it may be his 
actual residence or home, & the creditor 
may take proceedings to realise when- 
ever deft, ceases to be entitled to claim 
tho property as his exemption. — 
Roberts v . Hartley (1902), 14 

Man. L. R. 284 ; 23 C. L, T, Occ. N. 
53.— CAN. 

1 . q Hefts, recovered 

judgments against B. In 1901, 
registered them so as to bind his lands. 
At that time 2,000 acres of land 
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Sec t . 2 . — Writ of cUgit: Svh~sevUi. 1 & A. & 

eii’ect, is entitled, independently of the above Act, 
to equitable relief, though the year from entering 
up the judgment has not expired. Qu. : whether 
he is entitled to relief under the statute as regards 
the leaseholds of the judgment debtor which are 
wearing out. But the ct. will, witliin the twelve 
months, interfere & protect the property charged 
by a judgment from destruction. — ^Partridge v. 
Poster {1804), 34 Beav. 1 ; 4 New Rep. 473 ; 
10 L. T. 808 ; 10 Jur. N. 8. 741 ; 12 W. B. 1127 ; 
55 E. R. 531. 

1442. Enforcement against lease- 

holds running out.] — Partridge v. Foster, No. 
1441, ante. 

1443. Only on beneficial interest of 

debtor.] — Before Judgments Act, 1838 (c. 110), 
equitable interests prevailed over an elegit, & 
since that Act, a judgment entered up operates 
as a charge on the beneficial interest only of the 
judgment debtor. The judgment creditor takes 
subject to all the equities by which the debtor 
was bound (Lord Wensleydale). — Eyre v. 
M‘1)owell (1801), 9 II. L. Gas. 019; 11 E. R. 
871, H. L. 

A7iru>tation ;--CojiSA. Badcley v. Consolidated Bauk (1886), 
34 Gh. D. r»3U. 

1444. — — Registration of writ — Land 

Charges Act, 1900 (c. 26), s. 2.] — Ashburton 
(Lord) v. Nocton, No, 1397, a 7 ite. 

1445. Law of Property Amendment Act, 

1860 (c. 38) — Applicable to legal & equitable 
interests.] — Waijas v. Morris, No. 1437, ante. 

1446. Judgments Act, 1864 (c. 112) — 

Only after return from sheriff.]— (l) By above Act, 
a judgment creditor has no lien upon the land of 

debtor until he has got a retum from the 
sheriff, though he may, after putting the writ in 
the hands of the sheriff before the return, have 
a right to file a bill to remove a legal impediment. 
(2) Priorities of judgment creditors against lands 
arc determined by the date at which the writs 
issued upon their judgments are placed in the 
hands of the sheriff. Tliereforc, where a judg- 
ment creditor, subsequent in point of date, was 
the first to place his w'rit in the hands of the 
sheriff, get the lands of the debtor extended 
under such writ : — Held : ho was entitled in 
priority to a prior judgment creditor whose writ 
was subsequently placed in the sheriff’s hands 
before the lands were extended. — Guest v. Cow- 


bridge Ry. Co. (1808), L. R. 0 Eq. 619 ; 37 
*L. J, Ch. 909 ; 18 L. T. 871 ; 17 W. R. 7. 
AnnoUUions : — Ae to (1) Consd. Re Newcaetlo (1860), L. R. 

8 Eq. 700. Reid. Anglo-ltalian Bank v. Davies (1878), 

9 Ch. D. 275. 

1447. Writ of execution must first 

issue.] — The mere registration of a judgment 
upon which no writ of execution has issued, 
constitutes no lien upon the debtor’s land. The 
above Act has in effect repealed Judgments Act, 
1838 (c. 110). — Re Bailey’s Trusts (1809), 38 
L. J. Ch. 237 ; 20 L. T. 168 ; 17 W. R. 393. 

Annotations: — Consd. Cork t?. Rnssoll (1871), L. R. 13 Eq. 

210. Apld. Hatton v. Haywood (1873), 22 W. 11. 53. 

I Reid. Mildred v. Austin (1869), L. K. 8 Eq 220. 

1448. Only if land actually delivered 

in execution.] — Land is not affected by a registered 
judgment against the owner, executed in part by 
a writ of fi. fa. unless it has been actually delivered 
in execution. Where such land is out on mtge. at 
the time of the judgment, an order of the Ch. Div. 
for sale or appraisal should be obtained in order 
to bind the land by the judgment. 

A judgment debtor, after a wTit of fi. fa. had 
been partially executed against his goods & 
chattels, gave a second charge on certain mort- 
gaged leasehold property to another creditor. 
The judgment had been duly registered, but no 
further steps had been taken to obtain delivery 
or of to bind the land. The mtgees. sold the 
property, & after satisfying their debt there 
rernained a balance in their hands, to attach 
which balance a garnishee summons was taken 
out by the judgment creditor : — Held : the 
holder of the charge on the mortgaged property 
was entitled to satisfy liis claim out of this 
balance, in priority to the judgment creditor. — • 
Backhouse v. Siddle (1878), 38 L. T. 487, D. C. 

1449. -- — Only if statutory provisions 

complied with.] — Hood Barrs v. Cathcabt, No. 
1373, ajitc. 

-.] — See^ noWy Land Charges Act, 
1900 (c. 26), s. 5, sched. 

1450. Registration of writ — Necessity for — 

Only to enforce sale.] — Since Judgments Act, 1864 
(c. 112), where land has been actually delivered 
in execution by writ of elegit or othcj* lawful 
authority it is unnecessary to register the judg- 
ment, writ, or other process of execution except 
for the purpose of obtaining under sect. 4 of the 
Act a summary order for sale ; but before any 
creditor to whom any land of his debtor shall 


belonging to pltfs. & conveyed to pltfs 
by B. stood in the name of B. owing tc 
the conveyances not being registered 
- Held : as the lands wore not tht 
lands of the judgment debtor, & there 
was no laches on the part of pltfs. 
there should be a dcclai'ation that these 
juelgments did not bind the lands 
vNmon a person registers a judgmenl 
which, like a eirag-not, is to catch 
everything, ho cannot complain i1 
ho only gets the interest which the 
debtor liad in any thing he encloses. — 
biaainoo Pulp Co. v. Carrier Lani 
Co. (1905), 40 N. S. K. 546.~CAN. 

T~ . J — owner ol 

pne lands in question, having died 
mtystate, his widow, A., took out 
letters of administration of his estate 
B., the only child of Z. Sc A., subsc' 
qnently married deft.. & tiien died 
ciiildless mtestiito, Jdtf., liuvititr ro- 
(jovered jiidgmeint in K. B. ageiinst 
elOTt., registered in the jiroixT land title^ 
5 ^ certiHcate of the judgment, & 

action for a sale ol 
eleft. 8 interest in tlie lauds to reaUs€ 

disposed 

of un^der her letters 

of administration, nor had letters ol 
administration of the estate of B. been 


taken out : — Held : deft, had 
Interest in the land in question, wh 
was bound by, or could be sold und 
the registered judgment.— MoDouoy 
V- Gagnon (1906). 16 Man. L. 11. 21 
4 W. L. R. 425.— CAN. 


n. Partial release of landi 

under execution ,] — ^Where judgment 
debtor in his lifetime & his persona! 
representatives after his death alienati 
P^^J'tlojis of land found by a judgment 
* A, ® Judgment creditor released e 
portion of the land sold from anj 
claim imder the judgment, the fuL 
amount of the judgment cannot bt 
enforced against owners of the unsold 
portions of the land, who are onlj 
liable to be called upon to pay pro rate 
according to the value of lands released. 
—lie Bank of Liverpool (1908), 43 
N. S. R, 205 ; 6 E. L. K. 321.— CAN. 


o. Prior registered judgment creditor 
refusing to assign judgment .] — An execu- 
tion at law against the lands of M., at 
the suit of K., was in the sheriff’s hands, 
u iidor which certain lands In the county 
of O. wore advertised for sale. The B. 
Bank, who wore registered 
creditors of M., but subsequ 
offered It., the assignee of ! 
mont, to pay the same if 


Judgment 
mt to K., 
H.’s judg- 
he would 


assign it, Imt the assignee refused to 
do more than discharge the judgment. 
The bank then filed their bill against 
M. & R., praying to redeem li. & fore- 
close M., & moved for an injunction 
to restrain the sale by the sheriff : — 
Held : a prior judgment creditor was 
bound to submit to be redeemed by a 
subsequent judgment creditor, & to 
assiira the judgment, & upon payment 
to li., if he would receive & assign K.’s 
judgment, of the amount of that judg- 
ment & subsequent costs, & If not, then 
upon payment into ct. of the same 
amount, an Injunction should issue to 
restrain the sale by the sheriff. — 
Bank of British North America v. 
Moore (1860), 8 Gr. 461.— CAN. 

p. Unregistered transfer of land 
— -l^gistcred execution — Subaeguent 
registration of transfer — Priority. ]— A 
registered owner of lands gave a transfer 
& his duplicate certificate of title to 
an intended transferee. The transferee 
did not roaster the transfer for a oon- 
sldorable time. Prior to such registra- 
tion, a writ of execution was registered 
against the lands : — Held : the trans- 
feree was entitled to have the execution 
removed as a cloud upon his title. — 
ScHLossER V. Colonial Investment 
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have been actually delivered in execution can 
obtain such summary order, liis writ or other 
process of execution must bo duly registered 
pursuant to sect. 3 of the Act. An order for the 
appointment of a receiver is a “ process of execu- 
tion ” within the Act. — Re Pope (1880), 17 
Q. B. D. 743 ; 56 L. J. Q. B. 522 ; 65 L. T. 309 ; 
34 W. R. 093 ; 2 T. L. R. 820, C. A. 

Annotations : — Consd. lie Whlteloy, Wliiteley v. Learoyd 
(1887), ,56 L. T. 846. Refd. Blackman v. Fyeh, [1892J 
3 Ch. 209 ; Cadogan v. Lyric Theatre, [1894] 3 Ch. 338 ; 
Ashburton v. Nocton, [1915] 1 Ch. 274. 

— -.] — See Land Charges Act, 1900 

(c. 20), s. 2. 

1451. Vacation of registered writ — 

Power of court.]— Cook v. Cook, Ko. 1787, post. 

1452. Not on debtor’s legal remainder.] — 

Re Hakiuson & Bottomley, No. 1374, ante. 

Delivery in execution — What amounts to.] — 
See Sub-sect. 8, B., post. 

Sale — Under Judgments Act, 1864 (c. 112), s. 4.] 
— See Sub-sect. 10, B., post. 


Sub-sect. 8. — ^Possession. 

A. In General. 

1453. Actual possession not given — Legal pos- 
session only — Sufllcient to sustain ejectment by 
creditor.] — J effpirson v. Dawson (1673), 3 Keb. 
243 ; 84 E. R. 700. 

1454. .] — This is the case of a 

demurrer by deft, to the replication to deft.’s 
plea to the sci. fa., founded on Comiianies Clauses 
Consolidation Act, 1845 (c. 10), s. 30. The 
objection to the replication is, that the refusal of 
pltf. to take actual possession Is wholly immaterial, 
if the land having been duly extended under the 
elegii & the legal possession delivered to pltf. by 
the sheriff, prevents his having any further execu- 
tion against deft, in the action ; & the question 
on which the judgment of the ct. is to be given is, 
whether a writ of elegii against a co., under which 
land has been taken, & the rent of which is 10s. 
a year, is a bar to any other remedy or any other 
execution against the members of the co., which is 
given by the statute already referred to. Formerly 
actual possession was delivered, but now legal 
possession only is delivered, which gives pltf. a 
title to sue in ejectment (Pollock, C.B.). — 
Addison v. Tate (1855), 11 Exch. 250 ; 3 C. L. R. 
1075; 24 L. J. Ex. 249; 25 L. T. O. 8. 182; 
3 W. R. 487 ; 15G E. R. 823. 

1455. .] — Hatton v. Haywood, No. 

1400, post. 

1456. .] — Taylor v. Cole, No. 093, ante. 

1457. At what value to be delivered — Value as 
found by jury.] — C omyrrs v. Brandling (1012), 
1 Brownl. 38 ; Moore, K. B. 873 ; 123 E. R. 
051. 

1458. Elegit tenant held out of possession— 
By debtor or stranger — Remedies.] — If the party 
himself hold out the tenant by elegit from the 
tenements extended, the tenant by elegit may 
hold over, but if a stranger holds out the tenant 
by elegit, he cannot hold over, but is put to his 
action of trespass against the stranger. — U nder- 


lULL V. Devereux (1009), 2 Wms. Saund. 68 ; 


85 E. R. 698. . * , 

An 7 wiation 8 :—Mentd, Baylis v. Hayward (1835). ^ Ad. « 
El- 256; Hiscooks v. Kemp (1835), 3 Ad. & El. 676 : 
Fowler v. lUckorby (i841), 10 L. J. C. 1 . 149 ; Wrignt 
V. Madocks (184.'>), 8 Q. B. 119 ; Eastoru Arcbipelago Co. 
V. R. (1853), 2 E. & B. 856 : Hcathcote r. Wing (1855), 
25 L. J. Ex. 23 ; Charter r. llnglios (1858), 27 L. J* E*; 
225 ; Freweu v. Lethbridge (1859), 28 L. J. Ex. 243 , 
Clay V. Ray (1864), 17 C. B. N, S. 188. 

1459. Right to possession — As against third 
parties in possession — Under demise prior to Judg- 
ment — Possessor’s interest interesse termini.] 

A., in 1819, demised lands to B. for 100 years, & 
subject thereto he in 1 820, demised for 200 years 
to C., who entered. In 1822 D. recovered judg- 
ment against A. D. issued & executed an elegit 
imder which the lands were delivered in execution : 
— Held : C. was entitled to the possession as 
against 1)., it not appearing that B. had entered 
under the d(}miso to him. — CllATFIF.i.D V. PARKER 
(1828), 8 B. & C. 543 ; 2 Man. & Ry. K. B. 540 ; 
7 L. ,T. O. S. K. B. 13 ; 108 E. R. 1144. 

1)00 d. Agar r. Browiv (18.53), 1 


Annotation : — Montd. 

/ ’ I 1 A 1 W 


1460. — - Jointly with debtor — Third 

parties to prove title.] — If, at the time of the 
judgment, the elegit debtor is entith'd to the whole 
property sought to bo recovered in ejoctnicnt by 
the elegit creditor, other parties, who, with the 
elegii debtor, are in possession when the ejectment 
is brought, must prove tlieir title ; if they do 
not, the elegit creditor is entitled to judgment 
against all.— Doe d. Evans p. Owen (1831), 

2 (>. & J. 71 ; 2 Tyr. 149 ; 1 L. .T. Ex. 43 ; 149 
E. R. 30. 

14 . 61 . Under sale prior to judginent.j 

— An elegit creditor, who, at the time of obtaining 
judgment, has notice that the land of his debtor 
is in possession of a third party, such party having 
been let into possession under a contract for sale 
entered into before the date of the judgment, is 
not entitled to priority over such purchaser, & 
will bo restrained in equity from i>roceeding at 
law for the recovery of the land. — Brunton v. 
Neale (1844), 14 li. J. Ch. 8 ; 9 Jur. 338, L. C. 

1462. SuHlcient evidence of title — Con- 

clusiveness of writ & return.] — In ejectment by a 
judgment creditor on a writ of elegit, the writ, 
with "the inquisition k> the return tliereupon, 
stating that deft., tlie judgment debtor,^ was 
possessed of the property, constitute sufficient 
evidence of pltf.’s title to recover ; & as between 
the elegit creditor & the judgment debtor, the 
return to the inquisition is conclusive, at all 
events down to the date of the return, so that 
deft, cannot set up a title in a third party arising 
prior to that date. — ^Martin v. Smith (1858), 27 
L. J. Ex. 317. 


Delivery of possession .] — See Sub-sect. 8, B., 
post. 

Position of creditor as elegit tenant .] — Sec Sub- 
sect. 9, post. 


B. Delivery of Possession. 

1463. Duty of sheriff to deliver.] — Hele v. 
Bexley (Lord), No. 1621, post. 

1464. What amounts to — Return of sheriff — 


& Loan Co., [1917] 1 W. W. R. 1045. — 

AUS. 

q. Execution registered in debtor* s 
lifetime — Execution registered after death 
— Priority .] — A registered execution is 
a “ lien " on the debtor’s land, & 
registered exeoutions existing in the 
debtor’s lifetime have priority over an 
execution in a suit brought after the 
debtor's death against his adminis- 
trators. — Mbbouants Bank of Canada 


r. Amundsen, lie Amundsen Estate 
& Merchants Bank of Canada, [1920] 
2 W. W. R. 202.— CAN. 

r. Priorities .] — It is the duty of 
the registrar to treat an execution 
against lauds as a chai’go upon the 
exeoutlon-dohtor’s land with priority 
according to the date of its registration. 
— lie Love & Bilodeau (1912), 22 
W. L. R. 689; 6 Alta. L. R. 348; 7 
D. L. R. 175.— CAN. 


8. .] — The transferee of land 

purchased by the transferor as a pre- 
emption from the Crown takes title 
subject to an execution against the 
transferor registered before the making 
of the transfer although the patent was 
issued subsequent to the making of the 
transfer. — Canadian Bank of Com- 
merce V. Holiski (1920), 1 W. W. R. 
677.— CAN. 
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Execution. 


Sect. 2. — Writ of clcgii: Suh-scci. 8,1?.; aub-scct. 

0. A., B. <fc C.] 

Writ registered prior to return.] — The return of 
the ^eriff to a writ of elegii constitutes actual 
delivery of the land in execution within Judgments 
Act, loOi (c. 112). The registration of the writ 
prior to the date of the return of the sheriff is not 
in disaccordance with the terms of sect. 3 of the 
Act. 

On the sheriff making his return & the registra- 
tion of the wTit, the mtgor.’s interest became the 
property of the tenant until the debt is paid off, 
& no subsequent incumbrancer could oust him 
(8TUA11T, V.-O.).-— CUAMPNEYS V. BURLAND (1870), 
23 L. T. 584; 19 W. R. 148; subsequent pro- 
ceedings (1871), 19 W. R. 913, L. JJ. 

1465. .] — Hatton v. Haywood, No. 

1406, post. 

1466. Equitable Interest — Order of court.] — 

Equitable interests in land are within Judgments 
Act, 1804 (c. 112), 8. 1. Therefore, if a judgment 
creditor who has sued out an elegit is unable to 
obtain delivery by the sheriff of his debtor’s lands 
by reason of the legal estate being outstanding, 
he must apply to the Ct. of (’h. to remove the 
impediment, & the order of the ct. will be a 
delivery in execution within the statute. 

A judgment creditor sued out an elegit against 
his debtor, who liad no other interest in land than 
an equity of redemption, & the sheriff accordingly 
returned nil. Soon afterwards the debtor became 
bkpt. The creditor then tiled a bill asking for a 
declaration that he had a charge on the debtor’s 
equity of redemption at the time of the bkpey. 
Held. : the creditor had no charge on the land. 

The sheriff does not give the creditor actual 
possession of the land itself, but the effect of his 
return is that it vests the legal estate in the 
creditor. The creditor can then bring ejectment, 
if it is an estate in possession, or he can sue for 
the rent if it is a reversion (Hellish, L.J.). — 
Hatton v. Haywood (1871), 9 Ch. App. 229 ; 
43 L. J. Ch. 372 ; 30 L. T. 279 ; 22 W. R. 356, 
E. C. E. JJ. 

AnnoUtlions : — Apld. Re South (1874), 9 Ch. App. 369. 
Folld. BackhouHO v, Slddlo (1878). 38 L. T. 487. Consd. 
Re WatkiuB, Ex p. Evans (1879), 13 Ch. D. 252 ; Re 
Hastingfs, Ex p. Brown (1892), 01 L. J. Q. B. 654. Reid 
Beckett v. Buckley (1874), L, li. 17 Eq. 435 ; Anglo- 
itallan Bank v. Davies (1878), 9 Ch. D. 275 ; Smith r. 
Cowell (1880), 50 L. J. Q. B. 38; Re Pope (1886), 17 
Q. B. D. 74 3 ; Re Anthony, Anthony v. Anthony, [1892J 
1 Ch. 450 ; Blackman r. Fysh, [1892] 3 Ch. 209 ; Cadogran 
r. Lyric Theatre, 11894] 3 Ch. 338; Re Jones (1895), 
39 Sol. Jo. 671 ; Thompson r. Gill, [1903] 1 K. B. 760 ; 
11. V. Selfe (1908), 77 L. J. K. B. 697 ; Ashburton v. 
Nocton, [19151 1 Ch. 274. 

1467. Appointment of receiver.] — 

Anglo-Italian Bank v. Davies, No. 2454, post. 

1468. .] — Ke Watkins, Ex jj. 

Evans, No. 2465, post. 

1469. — .] — Re Pope, No. 1450, 

ite. 

1470. — .] — Re Harrison & Bot- 

TOMLEY, No. 1374, ante. 


Sub-sect. 9. — Tenancy by Writ of elkuit. 

A, In General. 

1471. Nature of tenancy — A redeemable estate.] 

— After an estate has been held under an extent for 
a long time <te has gone through several hands, 
wlietiier ux)on a bill to redeem, deft, shall account 
otherwise than at the extended value. — Poole v. 
Guise (1687), 1 Vem. 468 ; 23 E. R. 593. 

1472. — - Estate in land — With properties & 
incidents thereof.] — Dighton v. Greenvil (1693), 


2 Vent. 321 ; 86 E. R. 464 ; suh nom. Deiguton 
V. Gbeenvill, Comb. 77 : 1 Show. 35 ; nom. 
Greenvil v. Dighton, Comb. 229 ; sub nom. 
Grandvill V. Dighton, Holt, K. B. 197 ; Skin. 
388, Ex. Ch. ; affd. (1699), CoUes, 64, H. L. 
Annotation : — ^Reid. Johns v. Pink, [1900] 1 Ch. 296. 

1478. Not merely charge upon land.]-— 

Dighton v. Greenvil (1693), 2 Vent. 321 ; 80 
E. R. 464 ; suh nom. Deighton v. Gbeenvill, 
Comb. 77 ; 1 Show. 35 ; sub nom. Greenvil v. 
Dighton, Comb. 229 ; sub nom, Grandvii^ v. 
Dighton, Holt, K. B. 197 ; Skin. 388, Ex. Ch. ; 

affd. (1699), Colles, 64, H. L. ^ 

Annotation : — Reid. Johns v. I^Tnk, [1900] 1 Ch. 296. 

1474. Chattel interest — Where land seized 

freehold.] — J ohns v. Pink, No. 1500, post. 

1476. Assignment of tenancy — Right of assignee 
to rent.] — J ackson v. Barrow (1620), Nels. 2 ; 

21 E. R. 774. ^ ^ 

I47fi- Asslernor must first enter.] — T yson 


V. Paske, No. 2018, post. 

1477. Extension of tenancy~Debt not satisfied.] 

— An elegit returned & filed, being out & thereby 
wdthout remedy, renewed by the ct. to be exeemted. 
— Palmer v. Bolls (1626), Toth. 82 ; 21 E. R. 


1478. Position of elegit tenant — Takes precise 
interest of debtor.] — Wickham v. New Bruns- 
wick & Canada Ry. Co., No. 915, ante. 

1479. Analogous to landlord — Power to 

lease — Reserving full rent.] — A judgment creditor 
having extended a moiety of lands, made a lease 
thereof for seven years, reserving the full rent ;-y- 
Held: the lease should not be impeached m 
equity. — Doughty v. Stiles (1673), Cas. temp. 
Finch, 115 ; 23 E. R. 62. 

;1480. Notice to tenants to quit.]- 

Bull v. Faulkner, No. 1514, post. 

1481. Not a purchaser.] — If a creditx^r by 

judgment, statute, or recognisance, buys in the 
first mtge., he shall not tack it to his judgment, 
etc. because ho did not lend his money on the 
credit of the land, has no present right therein, 
nor can be called a purchaser. — Brace v. Marl- 
borough (Duchess) (1728), 2 P. Wms. 491 ; 


Mos. 50 ; 24 E. R. 829. . ^ 

Annotations : — Consd. Ex p. Knott (1806), ’ 

Whitworth v. Gaugain (18i6), 1 Ph. 728. Reid. Titley 
V. Davies (1713), 2 Y. & C. Ch. Cas. 399 ; Simmons r. 
Pettit (1844), 8 Jut. 209 ; Lawy v. Ingle (1847 h 2 Pb. 
413 ; Beavan v. Oxford (1856), 6 De G. M. & G. .>01 , 
Bailey r. Barnes, [1894] 1 Ch. 25. Mentd. Pomfret v. 
Windsor (1752), 2 Ves. Sen. 472; Willoughby v. Wil- 
loughby ( 1756), 1 Term Hep. 763 ; White v. Peterborough 
(Bp.) (1821), Jao. 402 ; Peacock v. Burt (1834), 4 L. J. 
Ch. 33 ; Laugton v. Horton (1842), 1 Hare, 549 ; Hppljff 
r. Power (1842), 1 Hare, 405 : Bugden v. Bignold (1843), 
2 Y. & C. Ch. Cas. 377 ; Armstrong v. Storer (1852), 14 
Beav. 535 ; Macrae v. Ellorton (1858), 27 L. J- C/h. 777 ; 
Prosser v. Rice (1859), 28 Boav. 68 ; Phillips v. PblUlps 
(1861), 4 De G. F. & J. 208; WylUo r. Pollen 
(1863), 3 De G. J. & Sm. 596 ; Thorpe v. Holdsworth 
(1868), L. H. 7 Kq. 139; Jomiings v. Jordon (1881), 6 
Ann Oh.h. fJHR • Athorlev v. Barnett (1885). 52 L. T. 736. 


1482. May maintain ejectment.] — Tyson 


V. Paske, No. 2018, post. 

1483. .] — Tenant for life of certain 

lands granted an annuity to B. secured by a war- 
rant of attorney & afterwards granted annuities 
& rcntcharges, secured by warrants of attorney 
& demises to other persons. B.’s annuity was 
paid for some time & then remained unpaid for 
eighteen or nineteen years when the payment 
ceased. B., subsequent to the grant of the other 
annuities, sued out an elegit on which he was unable 
to succeed in an ejectment against A. because of 
outstanding terms ; two of the other annuitants 
brought their bills & succeeded in establishing 
their claims, which as well as the others, B. ex- 
cepted, were provided for ; the assignee of B. 
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then brought his bill for relief & an issue was 
directed. 

Pltf. might have a right to relief but he should 
first establish his claim at law. He would there- 
fore retain the bill for a year & give him an oppor- 
tunity to bring an ejectment (Lord Langdale, 
M.R.). — Smith v. Effingham (Earl) (1844), 7 
Beav. 857 ; 3 L. T. O. 8. 119 ; 8 Jur. 479 ; 49 
E. R. 1103 ; subsequent proceedings (1848), 11 
Beav. 82. 

1 — If a tenant by elegit is 

compelled to bring ejectments in order to obtain 
the rents of the land extended, he is entitled to 
the costs of such actions. 

The tenant by elegit defended an action brought 
by one of the tenants for an excessive distress. 
£10 was paid into ct., which the tenant received 
as sufficient to cover the claim for the excessive 
distress, but further prosecuted the action on the 
ground that pltf. had no right to distrain before 
attornment, in consequence of a mistake on the 
part of deft.’s attorney in not sending down a 
document in sufficient time, pltf. obtained a 
verdict, but a new trial was had on payment of 
costs, this ct. subsequently holding that pltf. had 
a light to distrain even before attornment : — 
Held : pltf. was not responsible for the mere 
mistake of the attorney without any special 
directions from him ; & if the costs could not be 
recovered from the party so bringing ilie action, 
the tenant by elegit was entitled to them as 
against the debtor. — Thomas v. Jones (1848), 
12 L, T. O. S. 129, 151. 

1435. .] — Addison v. Tate, No. 1454, 

ante. 

1483, — IlAT'roN V. Haywood, No. 

1466, ante, 

1487. Action for rent — Declaration must 

state inquisition returned.] — In debt for rent on a 
lease taken by extent upon a statute, the declara- 
tion must state the inquisition returned by the 
sheriff. — Garraway v. Harrington (1620), Cro. 
Jac. 509 ; 79 E. R. 487, Ex. Ch. ; previous pro- 
ceedings, sub nom, Harrington v. Garraway 
(1617), Cro. Jac. 424 ; (1618), Cro. Jac. 477. 

1488. .] — Hatton v. Haywood, No. 

1466, ante. 

1489. Action for use & occupation — 

Whether maintainable.] — In an action by pltf. 
claiming under elegit for use & occupation, an 
examined copy of the judgment roll, containing 
the award of elegit & return of the inquisition, is 
evidence of pltf.’s title, without proving a copy 
of the writ of elegit &. of the inquisition. — Rams- 
BOTTOM V. Buckhurst (1814), 2 M. & 8. 565 ; 105 
E. R. 492. 

Annotations : — Refd. Magrath v. Hardy (1838), 4 Bing. N. C. 

782 ; Pack v. Tarpley (1839), 9 Ad. & El. 468. 

1490. .] — Harris v. Booker, 

No. 1386, ante. 

Bankruptcy of debtor.] — See Bankrupi cy, 

Vol. IV., p. 358, No. 3347, Vol. V,, pp. 812-814, 
Nos. 6922, 6923, 6929, 6930. 


B, Relation to Incumbrancers. 

1491. Prior incumbrances — Right to buy in — 
& tack to judgment.]— Brace v, Marlborough 
(Duchess), No. 1481, ante. 

1492. Equitable mortgagee.] — Whitworth 

V. Gaugain, No. 1390, ante. 

1493. Subsequent incumbrances.] — Champneys 
V. Burland, No. 1464, ante. 

1494. Mortgaged term of years — Appointment 
of receiver by mortgagees.] — Johns v. Pink, No. 
1500, 
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C. Where Term of Years Seized. 

1495. Liability of elegit tenant — For rent & 
covenants.] — Tenant by elegit of a term shall have 
an action of covenant as a thing annexed to the 
land.’ — S pencer’s Case (1583), 6 Co. Rep. 16 a; 
77 E. R. 72 ; sub nom. Anon., Moore, K. B. 159. 

Annotations : — Consd. Canham v. Rupt (1818), 8 Taunt. 
227 ; Johns v. Pink, [1900] 1 Ch. 296. Reid. Attoe v. 
Hemmlngs (1614), 2 Bulst. 281 ; Brewster v. Kltohell 
(1097), 1 Salk. 198 ; Bally v. Wells (1769), Wllm. 341 ; 
Flight V. Glossopp (1835), 2 Bing. N. C. 125 ; Cooke v. 
Chfloott (1876), .3 Ch. D. 694 ; Dewar v. Goodman (1908), 
78 L. J. K. B. 209. Mentd. Pomfret v. Rioroft (1669), 
2 Keb. 569 ; Bouls v. Horton (1672), Freem. K. B. 66 ; 
London City v. Richmond (1701), 2 vern. 421 ; Uxbridge 
V. Staveland (1747), 1 Ves. Sen. 56 ; Ryall v. Rolle (1749), 

1 Atk. 165 ; Knipe v. Palmer (1760), 2 Wlls. 130 ; Grey 
V. Cuthbertson' (1785), 4 Doug. K. B. 351 ; Tatem v. 
Chaplin (1793), 2 Hy. Bl. 133 ; Newman v. Anderton 
(1806), 2 Bos. & P. N. R. 224 *, Vernon v. Smith (1821), 
ft B. & Aid. 1 ; Vyvyan v. Arthur (1823), 2 Dow. & Ry. 

K. B. 670 ; Easterby v. Sanipson (1830), 6 Bing. 644 ; 
Koppell V. Bailey (1834), Coop. temp. Brough. 298 ; 
Wollaston v. Hakcwill (1841), 3 Man. & G. 297 ; Hem- 
mingway v. Fernandez (1842), 12 L. J. Ch. 130 ; Davies 
V. Jjowndos (1843), 5 Man. & G. 471 ; Williams r. Burrell 
(1845), 1 C. B. 402 ; Doughty v. Bowman (1848), 11 Q. B. 
444 ; Cottee v. Richardson (1851), 7 Exoh. 143 ; Martyn 
V. Clue (1852), 18 Q. B. 061 ; Magnay v. Edwards (1853), 

1 W. R. 331 ; W'est London Ry. v. L. & N. W. Ry. (1853), 
22 L. J. C. 1‘. 117 ; Wold v. Baxter (1856), 5 W. R. 113 ; 
Martyn v. Williams (1857), 1 H. & N. 817 ; Minshull v. 
Oakes (1858), 2 II. & N. 793 ; Cuthbertson v. Irving, 
(I860), 6 H. & N. 135 ; Hill v. Tupper (1863), 11 W. R. 
784 ; Wilkinson v. Rogers (1863), 3 Now Rep. 145 ; 
Wilson V. Hart (1865), 2 Hem. & M. 551 ; Hooper v. 
Clark (1867), 8 B. & S. 150 ; Morland v. Cook (1868), 

L. R. 6 Eq. 252 ; Stevens v. Copp (1868), L. R. 4 Exch. 
20 ; Williams v. Earle (1808), L. R. 3 Q. B. 739 ; Bally 
V. Do Cresplgny (1869), L. R. 4 Q. B. 180 ; Thomas v. 
Hayward (1869), L. R. 4 Exch. 311 ; Westn. Dobb (1869), 
38 L. J. Q, B. 289 ; Haywood v. Brunswick Permanent 
Benefit Bldg. Soc. (1881), 8 Q. B. D. 403 ; Werderman v, 
Soc. G6n6ralo d’EloctrlcIt6 (1881), 19 Ch. D. 246 ; Andrew 
V. Altkon (1882), 22 Ch. D. ^8 ; L. & S. W. Ry. v. Gomm 
(1882), 20 Ch. D. 562 ; Lybbe v. Hart (1885), 29 Ch. D. 
8 ; Gower v. Postmaster General (1887), 57 L. T. 627 ; 
David V. Sabin (1893), 62 L. J. Ch. 347 ; Rogers v. Hoso- 
guod, [1900] 2 Oh. 388 ; G. N. Ry. v. I. R. Comrs., [1901] 

1 K. B. 416 ; Manchester Brewery Co. v. Coombs, [1901] 

2 Ch. 608 ; Davis v. Town Properties Investment Corpn.. 
11903] 1 Ch. 797 ; Formby v. Barker, [1903] 2 Oh. 539 ; 
Jte Nlsbet & Potts’ Contract, [1906] 1 Ch. 386 ; Ricketts 
V. Enfield, Chui’ch wardens, [1909] 1 Ch. 544 ; Wilkes v. 
Spooner, [1911J 2 K. B. 473 ; Long v. Gray (1913), 58 
Sol. Jo. 46 ; L. C. C. v. Allen, [1914] 3 K. B. 642 ; lie 
Stephenson & Co., Ltd., Poole v. The Co., [1915] 1 Ch. 802 : 
Barker v. Stlokney, [19191 1 K. B. 121 ; Kelly v. Barrett. 
[1924] 2 Ch. 379. 

1496. .]— Johns v. Pink, No. 3 600, 

J) ost. 

1497. Condition of re-entry — For non-payment 
of rent — Not enforceable.] — A non. {temp. 1558- 
1603), No. 1366, ante. 

1498. Elegit tenant not in possession — Eject- 
ment by lessor against debtor — Elegit tenant may 
not defend.] — An elegit creditor of a lessee who 
had executed the writ of elegit, but not had actual 
possession delivered under a writ of possession, 
is not entitled to appear & defend an ejectment 
by the lessor against the lessee for forfeiture. — 
Croft v. Lumley (1855), 4 E. & B. 608 ; 24 
L. J. Q. B. 78 ; 24 L. T. O. S. 254 ; 1 Jur. N. S. 
424 ; 3 W. R. 234 ; 119 E. R. 223 ; subsequent 
proceedings (1858), 6 H. L. Cas. 672, H. L. 

1499. Interest of execution debtor — Right to pos- 
session — After satisfaction.] — C arter v. Hughes. 
No. 1986, post. 

1500. Quantum of estate taken.] — (1) The tenant 
by elegit takes the whole interest of his judgment 
debtor in a term of years in land. The right of 
the judgment debtor to restitution after satis- 
faction of the judgment debt is in the nature of an 
executory interest. 

(2) Although the execution creditor takes the 
whole interest in a term of years extended, he 
is not so far an assignee of the judgment debtor 
as to bo liable for rent & covenants upon the 
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Sect. 2 . — Writ of eJeglt: Sub-sect. 0, C., jD., E. 
c & F. ; sub-sect. 10, A.] 

principles of Moulc v. Garrett (1872), L. R. 7 
Ex. lOJ. 

(8) The judgment debtor, being entitled to 
terms of years in eight houses, mortgaged the same 
by sub-demise to pltfs., & covenanted to pay 
the rent observe the covenants. The judgment 
creditor, who was seised of the freehold reversion, 
sued the judgment debtor for arrears of rent &. 
issued a writ of elegit. The jury found that the 
judgment debtor was possessed, as of her own 
lands tenements, of the houses, which the jurors 
found to be of the annual value of £200 : — Held : 
the interest extended was the interest of the judg- 
ment debtor as mtgor. in possession, & was jiut an 
end to or suspended by the appointment by 
pltfs. of a receiver. 

(4) It is the duty of the sheriff, after executing 
a wr it of elegit^ to ha ve the writ inquisition filed 
in the central office. It is not sufficient to deliver 
such documents to pltf.’s solr. 

(5) ^Vlle^e the land delivered in execution is of 
freehold tenure, it seems clear that the judgment 
creditor has only a chattel interest, the duration 
of M'^hich is measured by the satisfaction of the 
debt (Stirling, J.). — Johns v. Pink, [1900] 1 
Oh. 290 ; 09 L. J. Ch. 98 ; 81 lu T. 712 ; 48 W. R. 
217 ; 10 T. L. R. 70. 

D. Rent. 

1501. Right to distrain — Before attornment.] ^ — 

Thomas v. Jones, No. 1484, ante. 

.] — See, further, Distress, Vol. XVIII., 

p. 287, Nos. 22.5 -229, 

1502. Payment by tenant of debtor — To debtor — 
Without notice of creditor's ciaim.] — Ashburton 
(Lord) v. Nocton, No. 1397, ante. 


E. Aecouniahility by Creditor to Debtor. 

1503. Accountable at extended value.] — Marsh 
r. ]jEE (1670), 2 Vent. 337 ; Hard. 173, n. ; 86 
E. R. 473 ; sid) norn. March v. I^ke, 1 Cas. in Ch. 
102 . 

Annotations : — Befd. Titley v. Davies (1743), 2 Y. & C. Ch. 
Cas. 399 ; Bugden v. Bignold (1843), 2 Y. & C. Ch. Cas. 
377. Mentd. Brace v. Marlborough (1728), Mos. 50 ; 
Wortley v. Birkhead (1754), 2 Ves. Son. 571 ; Peacock 
V. Burt (1834), 4 L. J. Ch. 33 ; Uopkinson u. Bolt (1861), 
9 H. L. Cas. 514 ; Jennings v. Jordan (1881), 6 App. (jas. 
698 ; Edmunds v. Povey (1683), 1 Vem. 187 ; Athorley 
V. Barnett (1885), 52 L. T. 736. 


1504. Extent of long standing — Estate 

passed through several hands.] — After an estate 
has been held under an extent for a long time, 
4& has gone through several hands. Qu. : whether, 
upon a bill to redeem, deft, shall account other- 
wise than at tlie extended value. — P oole v. Guise 
(1087), 1 Vein. 408 ; 23 E. R. 593. 

1505. .] — Yates v. Hambly, No. 1518, post. 

1506. Accountable at real value — Rents & 


profits received — Not for costs.] — Where tenant by 
elegit has received rents & profits beyond the debt, 
though he shall account to the debtor, yet he shall 
not pay costs. In such case, appeal may be for 
the costs only, where deft, decreed to pay them. — 
Owen v. Griffith (1749), Amb. 620 ; 1 Ves. Sen. 
250 ; 27 E. R. 336, L. C. 

An7wiations :—Con8d. Angell v. Davis (1839), 4 My. & Cr. 
360. Refd. Cowperv. Scott (1757), 1 Eden, 17 ; Chappell 
^ Puiday (1847L 16 L. J. Ch. 261. Mentd. WlrdS t!! 
Kent (1782). 1 Bro. C. C. 140 ; WilUs r. Yates (1834), 
Coop. Brough. 498 ; Menzies v. Connor (1851), 3 

Mac. & G. 048. 


1507. .] — The ct. referred it to the 

master to take an account of the rents & profits 
of an estate received by pltf., who was in possession 
by virtue of elegit & ordered that pltf. should give 
up iiossession if it appeared that all the moneys 

I due to him had been received. — Price v. Varney 
(1825), 3 B. A; C. 733; 5 Dow. & Ry. K. B. 612 ; 
3 L. J. O. S. K. B. 107 ; 107 E. R. 905. 

Annotation : — Consd. Mahon v. Miles (1881), 45 L. T. 540. 

1508. .] — Brockbank v. Myers, No. 

1558, post. 

1509. With credit for interest — Debtor 

claiming account In equity.] — Where a creditor by 
judgment extends lands by elegit, he holds quousque 
debxtum satisfactum fuerit, & at law the debtor 
cannot on a writ ad computandum insist on the 
creditor’s doing more than account for the extended 
value ; but if the debtor comes here for relief, the 
ct. will give it him, by obliging the creditor to 
account for the whole he has received ; but as he 
who comes for equity must do equity, will direct 
the debtor to pay interest to the creditor though 
it should exceed the principal. — Godfrey v. 
Watson (1747), 3 Atk. 517 ; 26 E. R. 1098, L. C. 

Annotations : — Befd. Leith v. Irvine (1833), 1 My. & K. 277 ; 

Booth V. Leycester (1836), Donnelly, 65. Mentd. Barrett 

V. Hartley (1866), 14 W. R. 684. 

.] — Bath (Earl) v. Brad- 
ford (Earl) (1754), 2 Ves. Sen. 587 ; 5 Hare, 
85, n. ; 28 E. R. 374, L. C. 

Annotations: — Consd. Morse v. Tucker (1846), 5 Hare, 79. 

Mentd. Armstrong v. Storer (1846), 9 Beav. 277. 

1511. .] — Interest is not allowed 

on a judgment, except under special circumstances, 
& where there is no imputation on tlie creditor ; 
&, therefore, interest was refused on a judgment, 
where the creditor, being also mtgee., had been in 
the receipt of the rents & profits of the mortgaged 
estates ; & the propriety of his conduct was 

questioned with respect to the manner in which 
ho had become such mtgee., & with respect to his 
accounts, both as such mtgee., & also as solr., 
agent, &; steward, to the mtgor. 

If the debtor comes into a ct. of equity 
for relief, the ct. will give it him by obliging 
the crediter to account for the whole that he has 
received ; &, as a person who comes for equity 
must do equity, will direct the debtor to pay 
interest to the creditor even though it should exceed 
the principal (Alexander, O.B.). — Lewes v. 
Morgan (1829), 3 Y. & J. 394 ; 148 E. R. 1233. 

1512. Amounts receivable but for wilful 

default or neglect.] — Where a creditor takes from 
his debtor an assignment of a debt due from a 
third person as a security for his demand, &, 
by his wilful default, the debt becomes irrecover- 
able, he must bear the loss. 

Here the creditor, by suing out execution, 
assumed the possession or control of the judgment 
in exclusion of the assignor, & is within the princple 
which changes a creditor in possession of property 
held by him as a security, not only with what he 
actually received, but with what he might have 
received but for his wilful default or neglect 
(Leach, V.-C.). — Williams v. Price (1824), 1 
Sim. & St. 581 ; 2 L. J". O. S. Oh. 105 ; 67 E. R. 
229. 

Annotation : — Refd. Mayer r. Murray (1878), 8 Ch. D. 424.* 

1513. Surplus to be paid to debtor.] — Yates v. 
Hambly, No. 1518, post. 

1514. Accountability similar to mortgagee in 
possession.] — In a suit by a judgment creditor, 
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15141. Accountability similar to mort- 
gagee in possession.'] — A prior elegit 
creditor, who gaius precedence & 


oxecutea his Jtabere, shall be chaufed 
as If he were a mtgee. in possession, 
from the day of the demise in his 
ejectment. — Shaw v, Murtaoh (1832), 
Hayes. 586.— IR. 


t. Accountability for wilful default.] 
— Bill filed by a judgment-creditor 
against the heir & assignee of the 
conusor, the latter having been dis- 
charged as an insolvent prior to his 
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who had been in possession under an elegit^ to have 
the real estates of the debtor sold, under Judg- 
ments Act, 1838 (c. 110), pltf. must account in 
the same manner as a mtgee. in possession. 

I have always understood that an elegit creditor 
in possession becomes the landlord & may give 
tenants notice to quit (Knight Bruce, V.-C.j. — 
Bull v, Faulkner (1847), 1 De G. & Sm. 085; 
17 L. J. Ch. 23 ; 10 L. T. O. S. 302 ; 12 Jur. 33 ; 
03 E. R. 1251 ; subsequent proceedings (1848), 
2 De a. & Sm. 772. 

F, Determination of Tenancy. 

1515. Release of debt.] — An extent is an exe- 
cution given by the statute law A therefore 
the release of the debt must determine the estate 
by extent, because the foundation of it is removed 
(Ventrfs, J.). — Digiiton v. Greenvil (1093), 2 
Vent. 321 ; 86 E. R. 404 ; sub nom. Deigiiton 
V. CJreenvill, Comb. 77 ; 1 Show. 35 ; sub 
Greenvil v. Dighton, Comb. 229 ; sub nom. 
Crandvill V. Digiiton, Holt, K. B. 197 ; Skin. 
388, Ex. Ch. ; affd. (1699), Colies, 04, 11. L. 
Annotation: — Mentd. Johns v. Pink. [1900] 1 Ch. 29G. 

1516. Levying money — Effluxion of time.] — 
Pullen v. Purbeck, No. 1419, ante. 

1517. On satisfaction of debt.] — P oole v. 
Guise (1087), 1 V^ern. 408 ; 23 E. R. 593. 

1518. .] — (1) Tlie mtgee. was only in the 

nature of a tenant by elegit, A as soon as his 
principal <fe interest was satisfied the estate ceased 
in the mtgee., & the mtgor. or his representatives 
might have maintained an ejectment. 

(2) In elegit the conusor has a right to see if the 
conusee upon the extended value lias received a 
satisfaction for his whole debt, & to have any 
surplus paid over to him. — Y ates v. JIambly 
( 1742), 2 Atk. 300 ; cited 1 Madd. at p. 14 ; 20 
E. R. 018, L. C. 

Annotations: — As to (1) Refd. Walters v. Webb (1870), 5 

Ch. App. .531. Generally, Blentd. Webber v. Hunt (1810), 

1 Madd. 13 ; Osbourn v. Fallows (1830), 1 Huss. &M. 741. 

1519. .] — Godfrey v. Watson, No. 1509, 

ante. 

1520. .J —Johns v. Pink, No. 1500, arite. 

1521. Conveyance to tenant of part of land — 
Tenancy over all lands extinguished — Three elegits 
for three several judgments — Issued by one creditor.] 

— (1) A tenant by elegit took a conveyance of part 
of the lands extended, in satisfaction of part of his 
debt ; — Held : his tenancy by elegit on the rest of 
the lands was extinguished & his judgment was 
satisfied. 

A creditor issued three writs of elegit on three 


several judgments, & extended tlie lands of his 
debtor ; he afterwards took a conveyance of part 
of them. On a question whether the tenancy by 
elegit had been wholly extinguished & the judgment 
satisfied, the creditor insisted, that it had not been 
shown that the WTits of elegit had been duly 
returned, & tliat no evidence had been given, to 
show in respect of which elegit the lands conveyed 
had been extended : — Held : (2 ) the onus of proof 
was on the creditor, he being bound to make out 
that he w'as a subsisting incumbrancer ; (3) as it 
was his duty to have caused a proper return to be 
made & filed, he could not take advantage of his 
own omission. 

(4) The duty of the sheriff, when the writ of 
elegit is delivered to him, does not appear to be 
the subject of much doubt. It is his duty to take 
an inquisition by a jury, & by them to value & 
extend one-half of the lands of the elegit debtor, 
&tl iG inquisition ought to state the lands extended, 
&. the value thereof. When this is done, the sheriff 
should deliver to the elegit creditor legal possession 
of the moiety, by metes & bounds ; A; thereupon, 
the sheriff should return the elegit & inquisition 
into the ct. from whence it issued, which should 
thereupon be filed in that ct. It does not, I 
apprehend, make any difference in the duty of the 
sheriff, tl>at, in truth, two [writs of] elegits, issued 
on judgments signed in the same term, were 
tlelivcrcd to him together ; <te that the effect of 
that pi-oceeding was, that both moieties of the 
entire land might be extended, one on eacli writ ; 
he was equally bound to ascertain by inquisition, 

return what lands were extended under each 
vvrit, with tlie values thereof (Romilly, M.R.). — 
Mele V. Bexley (Lord) (1853), 17 Bcav. 14 ; 
22 L. J. Oh. 1007 ; 22 L. T. O. S. 161 ; 51 E. R. 

Annotation : — Qcncrally, Mentd. IIclo v. Bexley, Whitfield 
V. Bowycr, Whitfield v. Knight (185.5), 20 Beav. 127. 

1522. Judgment satisfled.] — Hele 

r. Bexlev' (Lord), No. 1521, ante. 
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1523. Sale of leasehold — By sheriff.] — Comyrrs 
V. Brandling (1612), 1 Brownl. 38 ; Moore, K. B. 
873 ; 123 E. R. 051. 

1524. — .] — A*, gave by wdll his tenant 

right which he held by lease to I. but not to dispose 
of or sell it, & if he refused to dwell there or keep 
it in his own possession then that .1. should have 


death, & also against an eleyit creditor 
of the conusor, who had been in posses- 
sion for many years : — Held : pltf. 
was only entitled to an account for 
wilful default against the elegit creditor, 
from the time of the tiling of the bill. — 
M‘Donsell r. Walshe (1842), 2 

Dr. & War. 252.— IR. 

a. .] — An elegit creditor, in 

possessiou, is bound to account as for 
wilfid default, upon tlio application 
of the debtor himself. — O’B rien r. 
Mahon (1842), 2 Dr. & War. 306. — IR. 

b. Whether accountable for rents- ■ 
Received by inheritor — Before notice of 
proceedings — By another cr editor . '[ — 
Elegit creditor in possession not to 
account for rents permitted to bo 
received by the inheritor before notice 
of proceedings by another creditor. — 
Holton v. Lloyd (1827), 1 Mol. 30. — 
IR. 

PART III. SECT. 2, SUB-SECT. 9.— F. 

0 . On death of debtor.] — A judg- 
ment creditor having sued out an 
elegit, & having obtained possession & 


continued in receipt of the issues of 
a moiety of the lands until the death 
of his debtor, & being then evicted : — 
Held : his judgment was not extin- 
guished, & he was entitled to come into 
oqults', after the death of the conusor 
for satisfaction of so much of his 
demand as remained unpaid. — Leahy 
V. Dancer (1828), 1 Mol. 313. — IR. 


PART III. SECT. 2, SUB-SECT. 10.— A. 

d. What may be sold — Precise 
interest of debtor .] — Sale of laud by 
shoriflC under a fi. fa. passes only the 
interest of owner. — Hunnieord v. 
Horwood (1879), 5 V. L. R. 250.— 
AUS. 


c- .] — The interest 

which the sheriff can sell is still, as 
It was before the passing of Heal 
Property Act, the beneficial Interest 
that was in the owner at the time of the 
entry of the writ. — Coleman v. De 
Libsa (1885), 6 N. S. W. Eq. 104.— AUS. 


h .] — Re Elliot (1886), 

7 N. S. W. L. R. 271 ; 3 N. S. W. W. N. 
59.— AUS. 


g. .] — Union Bank of 

Acstraija V. Harrison, Jones & 
Devlin, Ltd. (1910), 11 C. L. R. 492.— 

AUS. 

ji, .]---Deft., being the 

owner of certain property, mtged. it 
to a building society. Pltf. with two 
others having recovered a Judgment 
against deft., sold imder a fi. fa. lands 
the premises in question which pltf .pur- 
chased. Default having been made in 
the mtge. to the building society, they 
advertised & sold. Upon ejectment 
brought it was contended that the 
mtge. to, & sale by the building society 
prevented the sale under the ft. fa. 
from operating : — Held : the sale 
under the fi. fa. passed all the Interest, 
both legal & equitable, of the mtgor., 
Sc as against him pltf. was entitled to 
recover. — Fisken v. McMullen (1862). 
12 C. P. 85.— CAN. 

k. .] — An execution credi- 

tor can only sell the real estate 
of his debtor subject to the charges, 
liens & equities to which the same was 
subject In the hands of the execution 
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liis tenant right of the farm. I., having borrowed 
mone^, left the title deeds with his creditor as a 
security & confessed a judgment to secure the 
money ; liaving also given a judgment to another 
creditor who issued an execution against him, the 
sheriff sold the lease to the creditor with whom 
the deeds were deposited, he paying the debt of 
pltf. in the execution ; & I. having left the premises 
& ceased to dwell there on the day of the execu- 
tion, before the sheriff entered: — Held: J., the 
remainderman, was entitled to enter, the estate 
of I. having determined by such his acts. — Doe d. 


Norfolk (Duke) v. Hawke (1802), 2 East, 481 ; 
102 E. R. 453. 

Annotation : — Msntd. Croft v. Lumloy (1855), 5 E. & B. 648. 

1625. When void — Sale under erron- 

eous description of term.] — If the inquisition upon 
elegii find a lease of one date when it is in fact of a 
different date, & th(i sheriff sell it according to 
their appraisement & not generally, the sale is 
void. 

There is a difference between a sales upon a 
fi. fa., & upon an elegii ; for the elegit is “ quod 
per sacramentum duodecim prohorum hominum per 
rationahile pretium et extent,'*'' they appraise the 
goods & chattels of the debtor, & extend his land ; 


debtor & do not give the execution 
creditor any superiority of title over 
prior unregistered transferees, but 
merely protects the lands from Inter- 
mediate dispositions by the execution 
debtor. — Jellktt v. Wilkie, Jellett 
V. Scottish Ontario & Manitoba 
Land Co., Jellett t>. Powell, Jellett 
V. Ebratt (1896), 26 S. C. R. 282.— 
CAN. 

l. ,] — Parvati V. Kisan- 

SINQ (1882), 1. L. K. 0 Bom. 567. 

-IND. 

m. .] — Prayao Raj i’. 

SiDHU Prasad Tewari (1903), I. L. K. 
;15 Calc. 877.— IND. 

n. On judgment against one 

— Of several executors.] — Lands may be 
sold on a judgment against one of 
several executors In the same manner 
as if It had been against all. — Doe d. 
Smith v. Shuteb (1837), 5 O. S. 65.5. — 
CAN. 

o. ^ Real estate — - In remainder 

or reversion.] — Real estate in remainder 
or reversion may be taken In execution 
& sold at the sherill’s sale. — Doe d. 
Hazen V. Hazen (1854), 3 All. 87. — 
CAN. 

p. Execution against ex- 

eeutor de son tort.] — Real estate can- 
not be sold under an execution obtained 
against an exor. de son tort. — Graham 
V. Nelson (1857), 6 C. P. 280.— CAN. 

q. — McDade d. 

O’Connor V. Dafoe (1858), 15 U. C. R. 

380.— CAN. 

r. .] — Wrath WELL 

V. Bates (1858), 15 U. C. R. 391.— 

CAN. 


s. Land conveyed to school 

trustees — For building of school .] — 
Land conveyed to school trustees for a 
school cannot be sold under execution 
against them for the money due for 
building the school house. — Bcott 
V. Burgess & Bathurst School 
Trustef.8 (1859), 19 U.C. R. 28.— CAN. 


t. Locatee's interest — Locatee 

joining in conveyance — Order of court.] 
— The ct. will, at the Instance of a 
judgment creditor of a locatee, with 
execution against lands In the hande 
of the sherin, direct the interest of the 
locatee to be sold, & order him to join 
in the necessary conveyance to enable 
the purchaser, under the decree, to 
apply to the Crown lemds department 
for a patent, as vendee or assignee 
of the locatee. — Yale v. Tollerton 
(1867), 13 Gr. 302.— CAN. 


»• ^nd subject to mortgage. 
— Where a first mtgee. acquired, as h< 
contended, a title through a purchase] 
at sheriff’s sale of the equity of re 
demption of the mtged. premises, theri 
being mesne incumbrances : — Held 
he did n<^ acquire the fee In the lands 
the sheriff not having power to sell.— 
Re Keenan (1871), 3 Ch. Ch. 285.- 

To seH debtor’, 
Zttnds— all i^ts in his hands.}- 

to sell th( 

debtor s land under all writs In hii 

H ply the proceeds to thS 
satisfaction, in the order In which h( 


receives them. — Beath r. Anderson 
(1883), 9 V. L. R. 41.— AUS. 

o. To declare metes d: 

bounds.] — The locus was sold by the 
sheriff bought by Y. for a trifling 
sum. It appeared that notice of sale 
had not boon duly given by the sheriff, 
& also that the land was not described 
at the sale by metes & bounds. Y. 
brought ejectment & obtained a verdict. 
In the argmnent on a rule to set the 
verdict aside & for a new trial the 
question was raised that the land had 
not been described at the sale by metes 
& bounds & the sale was, therefore, 
void : — Held : the want of description 
by metes & boimds at the sale was a 
defect & rendered the sale invalid. — 
Yeo V. Betts (1856), l P. E. I. 116.— 
CAN. 

d. Necessity for deed.] — It seems 
that a conveyance from the sheriff by 
deed under seal is necessary to complete 
a vendee’s title to lands sold. — Doe d. 
Mob'fat V. Hall (1827), Tay. 510.— 
CAN. 

e. Whether estate vested in 

purchaser.] — A., a judgment creditor, 
pointed ont laud to the sherlfl’ as the 
property of B. his debtor, which the 
sheriff levied upon & sold, & A. became 
the purchaser, with knowledge that a 
thii’d person claimed the title. A. 
afterwards finding that B. had no title, 
refused to complete the purchase, & no 
return w^as made upon the execution : — 
Held : the mere purchase, without any 
conveyance from the sheriff, vested no 
estate in A., & was no satisfaction of the 
judgment. — Stewart v. Brundagb 
(1848), 1 All. 205.— CAN. 

f. Sale subsequent to mortgage — 
Mortgagee in possession — Whether pur- 
chaser can recover from mortgagee.] — A 
purchaser at shorlfl’s sale of lands sold 
under a judgment & execution subse- 
quent to a rntge. In fee by the debtor, 
cannot recover against the mtgee. in 
possession. — Doe d. Richakdbon v. 
Dickson (1832), 2 O. S. 292. — CAN. 

g. Priority of purchase from de- 
visee — In preference to purchaser on 
subsequent execution — Though prior j udg - 
ment,] — A purchaser at sheriff’s sale 
of lands sold on an execution against 
a devisee, takes in preference to a 
purchaser on a subsequent execution, 
though prior judgment, against the 
exor, of testator. — Doe d. Auldjo v. 
Hollister (1838), 5 O. S. 739.— CAN. 

h. When court will restrain transfer by 
sheriff — Oood cause.] — The ot. will, after 
a sale of lands imder an execution, pre- 
vent an assignment by the sheriff to the 
purchaser, whore good cause is shown 
for requiring their interference. — 
Bank of Upper Canada v. Miller 
(1840), (1823-1900), 2 Ont. Dig. 2661.— 
CAN. 

k. Transfer of property — -iAfter death 
of sheriff — I'o whom wrw directed.] 
— A deed, executed by a deputy 
sheriff, of lands sold imder an execution 
after the death of the sheriff to whom 
the writ was directed, & after the 
appointment of a now sheriff, is void. — 
Doe d. Campbell u. Hamilton (1841), 
0 O. S. 88.— CAN. 


aa. Ismg delay in selling — After 
seizure in execution.] — A party whose 
lauds have been sold under a fi. fa. 
cannot object to the sale on the ground 
of loug delay in selling after the selzuro, 
where such sale took place at his own 
Instaiico or with his assent & he has 
received the benefit of the proceeds of 
such sale ; neither can his heir after 
his death. — Doe d. Harley v. McManiis 
(1844), 1 U. C. R. 141.— CAN. 

bb. Title of purchaser — Primd facie 
good.] — The purchaser’s title to land 
under a slieriff’s sale is primd facie 
good when the sale is made upon a legal 
vrit. — Doe d. Boulton v. Fergusbon 
(1849), 5 U. C. R. 515.— CAN. 

CO. Whether obliged to inquire 

— Into validity of decree'.]— The pur- 
chaser at a sale under a decree is under 
no obligation to look behind the decree 
to sec whether the decree has been 
rightly made. — Kaunhilla v. Ciiandar 
yEN (1900), I. L. R. 22 All. 377.— IND. 

dd. Whether sale must be public — 
Effect of statutes.] — 43 Geo. 3, c. J, Sc. 
2 Geo. 4, c. 1,8. 20, clearly contemplate 
a public sale in regard to lands, Si that 
has always been the course both with 
respect to lands & goods. — Dof. d. 
Miller v. Tiffany (1848), 5 U. 0. R. 
79.— CAN. 

ee. Advertisements of sale — Portion 
of land seized remaining unsold — No 
postponement — Subsequent sale without 
new advertisement.] — The sheriff in 
1835 received a fi.. fa, lands, & in 1836 
sold some of deft.’s laiid'^ under it ; 
but other portions of the land, though 
included in the advertisement, wore not 
sold. There being no adjournment 
nor postponement of the sale nor any 
new advertisement, the sheriff, in 
Dec. 1838, proceeded to sell under the 
same writ the lands unsold in 1836 ; — 
Held : the selzm’e under the writ of 
1835, must be considered as abandoned. 
— Doe d. Cameron v. Robinson (1850), 
7 U. C. R. 335.— CAN. 

ff. Defect in — ■ Whether court 

will compel sheriff — I'o execute con- 
veyance to purchaser .] — The ct. refused 
to interfere summarily to compel the 
sheriff to make a deed of a lot sold by 
him under execution, where it appeared 
that ho had been advised not to com- 
plete the sale on account of an irre- 
gularity in the advertisement ; Sc that 
the same laud, on being again advertised 
& exposed to sale under a subsequent 
writ, brought a price far exceeding 
that for wlilch it had been purchased 
by appet.^ — Re Campbell & Ruttan 
(1853), 10 U. C. R, 641.— CAN. 

gg. Whether purchaser’s 

title affected.] — Errors or defects in the 
advertisements, cither in the Gazette 
or local paper, of a sale of land under 
execution, vdll not affect the purchaser’s 
title oven If he he one of the execution 
creditors. — Paterson v. Todd (1865), 
24 U. C. R. 296. — CAN. 

hh. Local newspaper .] — Lands 

seized by the sheriff under execution 
must be advertised at the Ct. House ; 
at the office ot the Registrar of Deeds ; 
& in the other places mentioned in 
the 1 Rev. Stat. o. 113, s. 8 ; as well 
as in the local newspaper. — D oe d. 
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<fc therefore without an inquisition, lie cannot sell 
them (PoPHAJM, — Palmer v. Humphrey- 

(1597), Oro. Eliz. 581 ; Gouldsb. 172 ; 78 E. It. 
827. 

Annoiciion : — ^Refd. Bcaly v. Sampson (1G89), 2 Vent. 9.3. 

1526. — Judgment afterwards re- 

versed.] — Goodyere V. Inge (1010), Oro. .lac. 
240 ; Yelv. 179 ; 79 E. R, 211. 

Anttotalion /--Reid, lioaly v. Sampson (1689), 2 Voiit. 9.3. 

1527. Sale at undervalue — Liability of 

purchaser to account.] — A lease sold by the shcrilT, 
upon execution of a judgment, the vendee must 
account for the overvalue. — Gascoigne v. Stut 
(1670), 3 Rep. CJi. 57 ; Nels. 143 ; 21 E. R. 
727. 


1528. By Crown debtor.] — Pleei woou’.s 

Case, No. 1307, anic. 

1529. Under Judgments Act, 1838 (c. 110)— 
After order for payment — Not complied with-- 
Foreclosure not permissible.] — A judgment is 
made a charge upon lands by the above Act, but 
to obtain tlie benefit of it, there must be an order 
for payment within a given time, & if not, then a 
sale; a foreclosure is not the course. - Carlo N 
V. Farlar (1815), 8 Reav. 525 ; 5 \j. T. O. S. 142 ; 
50 E. R. 200. 

1530 . Not treated as eviction of creditor — 

To enable revivor of judgment.] — Mackley v . 
S.viTTH, No. 222, (uile. 

1531. Sale only —Not foreclosure.] - A 


Kkruc. Jamikson (1869), (18 
M. 13. Dig-. 717. — CAN. 


2.0-1897), 


t. — — Sawvi‘’,u JUasskv 

Go., Ltd. r. Em mu, 1 1920 J 1 W. W. R. 
869.— CAN. 


a. — - Rc -advertisement of laml 
for sale.] — Somo time after deft, had 
returned to the land & a^^ain taken up 
liis rot'ideneo tlicreon the slau’ill rc- 
advertiHod tlie land for sale on the datti 
to wliicli tho sale had been iiltinuilely 
po.stponed : — field : tlio sale really 
took place uad(!r tho adjourned sale 
proooodiuerri, & theroforo <‘vea tho\i«’h 
d(!ft. may have made t-ho land liis 
homestead before the re-ad vertisejnonl , 
that fact did not avail to prevent tlio 
.«ale. — -SXSKATCUKVVAN EUSVATOU Co. 
r. Auund, fl92.3] 3 \V. W. It. 1258 ; 4 
D. L. it. 1207.---CAN. 

b. Ex pirn of writ — Whctlirr sale 
valid. \ — A sale of lands \irider a ,ti. fa. 
which has expinul, is void. — -JR)!-: d. 
IJUUNItAAI V. .SlMSIONDS (1850), 9 U. G. 
It. 436.— CAN. 

c. Writ amended hj/ rule of court — 
fSale of land btj sheriff — Jiefure ameiid- 
7Hent.]—Oi\ a JiidK’inent in assumpsit a 
ft. fa. was Issued in d(!ht afterwards 
aiuended by rule of <'t. lUdorc' the 
amendment the sheriff had sold (lie 
land & given a deed, under Avhieh 
l)ltf. claimed. It wa.s olijected 1-hat 
the sale was void, liaving beeid made 
under an erroneous writ : — lleUl : the 
ohjection could not hei entertained. — 
ilOK d. Ecm.si.ky V. McKcn/ak (1852), 
9 U. G. It. 559.— CAN. 

d. Purchaser in jnisscssion — 
lUenal entri/ hy heir — Of e.recufion 
debtor.] — FItf., a purchaser at sh(‘rill"s 
sale, produced tlu; sheritl's d(!ed, under 
which he liad Jield jm.sHessien hy his 
tenants for stweral years. Deft., being 
tlie heir of ilei't-. in the original suit, 
entered, on action hrought-, objected 
that there wei-e good,s of his ancestor 
which might iiave been H(!iz;cd, & that 
pltf. had not proved a fi. fa. good.s 
ret urned ntdla bona, : — IJeUl : these 
olijeetions were ])roperly overruled. — 
Dole (1. Mkvkjw r. Mkykrs (1852), 9 
U. G. it. 465. — CAN. 


e. Sale under alias — Tl'rif vn 
sheriff's hands for twelve months .] — 
Where a JL fa. against lands had l)een 
in the sheriif ’s liands for twclvt; months, 

returned, nothing having been done 
upon It ; — Ifeld : tho sheritT might sell 
under an alias issued t.herc(n\ without 
waiting for a year from its receipt. — 
llUTTAN V. LkVISOONTE (1858), 16 

U. C. R. 4 95.— CAN. 

f. .] -CAMPBCI.I. V. DlOl.THAXTY 

(1865), 24 U. C. R. 236.— CAN, 

g. Sale by sheriff — JVusf land— 
Purchaser’s knowledye of trust .] — -A 
j udgraeut was recovered against t r ustees 
of land liold under a conveyaueo 
absolute in form, of whicli no trust had 
been actually declared. Execution 
issued on tho judgment, mider which 
the sheriif sold the trust land, but the 
purcliaser knew that the execution 
(lefts, wore trustees only. Upon a 
hill tiled by the cestui qne trust against 
the trustees & the purchaser, tin; sale 


fjy tlic sheriff was declared void, & 
pitf. decreed t.o bo entithnl l-o tlie land. 

Bl.AOknUUN V. Gummkuhon (1860), 8 

Or. 331.— CAN. 

h. - — Validity of.]— Tlie sale of 
a road, owned hy a eo., hy a sheriff 
under a ji. fa. lands, is a valid sale, A 
a conveyance made hy him to the 
purchaser is suffici<mt to enable tlie 
vendee to bring ojt'etment .— -3 otticx 
V. Hallioan (1863), 13 G. 1’. 567.— CAN. 

k. Uncertainty of interest sold.] — 
Wluire a sheriif offered for sale tin' 
interest of the delitor in certain lands, 
not stating what it was, although the 
means of ascertaining it were con- 
venient, & the interest itself was 
actually known to the judgment 
creditor, ^ partially known to the 
sheriff, hut not mentioned to the 
audience, the sale was set. aside, betsause 
of tho uncertainty of the interest or 
e.stato put np for sale. — Fitzuibho.x 
V. Dpocian (1805), 11 Gr. 188. — CAN. 

l. Sale under first writ not proceeded 
with — Priority of first e.recution-rreditor 
lust.] — Two exeeution.s against lands 
wor<» in the hands of t he: shiulff, the 
sheriff liad advertised a sale under tlu' 
first writ. On the morning of th(^ 
intended sale the sheriff was din'cted 
not to pioceed with it., & atjcordingly 
t-lie sale did not take jilace : — II eld : tiie 
lirst (execution was thereby postpoiu^d 
to tho se(!Oud ; the dirt'clUm t-o thi' 
sheriif being pcxmiptory, although it 
was given for no fraudulent piirposo, 
& although in giving it there was no 
intention of abandoning tlu' seizure. — 
'riiTTST <Sc Loan Go. v. Guthbkrt (1 867), 
13 Gr. 412. — CAN. 

m. 1 nadequaey of jiriee — IVhelher 
sale rw/h/. 1 -liiadeiiuacy of price, 
suftlehMit t<» set asidi' a eonveyanee 
as hetweeu private individuals will not 
serve as a ground for setting aside a 
sale by a sheriff under execution.- - 
IjAIXo X'. IMATTllKWis (1867), 11 Gr. 36. 
—CAN. 

n. - — I -A sale under pro’ 

cess of law cannot he snceossfully 
at tacked for mere inadetiuacy of price, 
unless, iierhaps, it is so grave &. ex- 
treme as to compel a conclusion of 
fraud or malversation. — McNic'HOLr. 
McPiiioRHOx (1907), 15 O. L. 11. 393 ; 
10 U. W. R. 844.— CAN. 

o. — — Fraud of execution 

creditor's ayent .] — .Sl/bbaji Rau v. 
.Srinivasa Rau & I’ui.liaii (1880), 
I. L. Jt. 2 Mad. 264.— IND, 

p. — — When property is 

sold in execution of a decree fraudu- 
lently obtained, mere Inadciiuaey of 
price, apart from participation in or 
knowledge of tho fraud, is not in itself 
a circumstance sufflcieut to justify the 
setting aside of the sale. — GiitTAMUAR 
V. Kristtnappa (1902), I. L. R. 26 Bom. 
543.— IND. 

q. Land comprised in two 7nort- 
gaycs- lleld by different rnorlyagces— 
Sale of whole interest.] —A delilor 
executed two mtges., which were in 
different hands, a portion of the land 
comprised in one of them being com- 
lirised in the other, & his interest in 


all tlie laud was sold under execution ; 

- Held: the sale was invalid. — W ood 

r. IVooD (1869), 16 Gr. 471.— CAN. 

r. Tl rd nyuinst lands of testator — 
Delivery of subsequent morlyayer. by 
devisees — To sheriff — Wheiher sheriff 
may sell.] — A nitge. by devisees subse- 
uuent 1-0 a writ against testator’s lands 
in ids t'xor.’s liands, being delivered to 
tbe sheriff, dees not- prevent the sheriff 
selling. — .loiiNHTON v. Hovvdex (1872), 

19 Gr. 22 4.- CAN. 

s. Execution, issued against tes- 
tator's lands ~ - Part only liable to 
exei'ution- M’hethcr sale invalid.]- -H., 
at the time of Ids death, owned a farm 
of 98 acres, 25 of which he had mtged. 
After Ids death Ids mtgee. recovered 
against ids exor. two judgments, viz., 
one in the county ct. for tho nitgc. debt, 
iSc one in the division ct. for a debt 
not du(> by S. in his lifetime, & for 
whieli, thei'cforo, Ids lauds wore not 
lialilc to be sold. ’Die judgment pltf., 
liaving transfeiTCd Ids ulvisiou ct. 
judgment to tlie (sounly ct. Issued 
cxecnitions on both judgnieut.s, under 
wldeh the sheriff offered for sale the 
iuteri'st of S., testator, in the 98 acres. 
3’ho judgment pltf. became tho pur- 
chaser, bidding just enough l-o cover 
the amount of his two judgmonts & the 
co-sts, hut not paying or Intending to 
pay any money except the amount of 
tlio slierilT’s fees: — Held: hy u sale 
of testator’s interest In the 98 acres, 
tho enuity of redemption in tho 25 
acres would liave passed along with tin? 
legal estate in tlu^ 73 acires, but that 
no rc'ai sale Jiad takmi place, &. there- 
fore the sheriff’s deed, made to the 
judgment pltf. in pursuance of his 
bid, Avas void.--SAMi.s v. Irkbaxd 
(1879), 4 A. R. 118; 28 G. 1*. 478. — 
CAN. 

aa. Land sold by c.reculion creditor.^ 
—Not creditors of deceased.] — ’Phe land 
of testator or intestate is liable to bo 
sold only for bis d(d)4-, 8c where it is 
shown that tin' judgment wu-s not in 
fact rec-ov'crod in respect of such a debt . 
but that the cxeeution-crcditors never 
were ore-ditors of decea.sed, a sale of 
the laud under it cannot bo supported. 
— ^Frekd V. UrR (1881), 6 A. R. 690. — 
CAN. 

bb. Land, subdivided into' lota — 
Whether sheriff bou7id to sell lots 
separately.] — Although a block of land 
may liave been subdivided on the 
official plan, tho sheriff is not bound to 
sell tlio official subdivTsiorial lots 
separattily, if they have not been 
defined on the ground He If tho land is 
used as a whole, & the sheriff may he 
ordered by a judge in chambers to seize 
& sell the land as a whole. — O alk i\ 
Gaxadtax Iron & Stjckb Co. (1884), 
M. L. R. 1 S. C. 44 1 ; 8 L. N. 34 1 .—CAN. 

00 . Assignee of creditors — Not able 
to sign 7nernorandum — To hUid pur- 
chaser at sale — Assigjice not agent for 
vendor <£’ purchaser.] — MoIntyrk v. 
Faubkrt (1895), 26 O. R. 427.— CAN. 

dd. Latids sold subject to mortgage — 
Crops sown hy mortgagor lessee — Crops 
seized under subsequent executio7i.] — 
Mtgccs. of laud took possession & 


J.— VOL. XXL 


P P 
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Sect. 2. — Writ of clegii : Suh-scct. 10, A. & B. ; 
suh-sect. ll.j 

judgment creditor having registered his judgment 
under the above Act, is not entitled to a decree for 
fobeclosure, but only to one for sale. — Footneii v. 
Stukois (1852), 5 De U. Sm. 730 ; 21 L. J. Ch. 
741 ; 19 L. T. O. S. 324 ; 64 E. R. 1322. 

Annotatimi ;~Mentd. Tuckley v. Thompson, (1860), 1 

John. & H. 12G. 

1532. .] — The relief to which a 

judgment creditor is entitled under the above Act 
is a foreclosure, & not a sale. — Jones v. Bailey 
(1853), 17 Beav. 582 ; 51 E. R. 1161. 

Annotation: — Mentd. Tnckley v. Thompson (1860), 1 John. 

& H. 126. 

B. Under Judgnwfits Act, 1864. 

See .Judgments Act, 1864 (c. 112), ss. 4, 5, 6 ; 
Land Charges Registration & Searches Act, 1888 
(c. 51), s. 5 ; Land Charges Act, 1900 (c. 26), 
.s. 2 (1) ; R. 8. C., Ord. 55, r, 9, B. 

1533. Right of creditor to apply for sale — 
Judgments Act, 1864 (c. 112), s. 4— Act not retro- 
spective.] — The p(jwer provided by the above sect, 
which enables a creditor to whom land has been 
delivered in execution, to ay)ply to the Ct. of Ch. 
for a sale, does not extend to cases where the 
judgment has been entered up before the passing 
of the Act, July 26, 1864, but only to those since 
that time. — Be Isle of Wioiit Feiuiy Co. (1865), 
34 1.. J. Ch. 194 ; 11 Jur. N. 8. 279 ; sub noni. 
Be Lands of Isle of Wight Feuly Co., 12 L. T. 
263. 

1534. Where lands already extended.] — 

A judgment creditor who has caused a writ of 
clegii to be issued, is not entitled to apply to the 
ct. upon iietition in a summary way for a sale of 
his debtor’s lands under the above sect, where his 
debtor’s lands have been already extended 
delivered to another judgment creditor under a 
prior clegii i although he is not xirevented by the 
Act from filing a bill to assert his equitabh’; rights. 
— Be CowBiMDGE Ry. Co. (1868), L. R. 5 Eq. 413 ; 
37 L. J. Ch, 306 ; 18 L. T. 102 ; 16 W. R. 506 ; 
subsequent proceed in gs^ sub fwm-. CuiosT v. Covv- 
HUiDGE Ry. (Jo., 1j. R. 6 Eq. 619. 

Annotations : — Reid. Guest V. Cowbridgo lly. (1868), L. It. 

6 Eq. 616 ; lie Newcastle (1866), L. It. 8 E(j. 700 ; Huttou 

V. Haywood {1874), 6 Cli. App. 226 : Anglo-ltulian Buuk 

V. Davies (1878), 9 Ch. D. 270. Mentd. lie Anthouy, 

Anthony r. Anthony, [1892 J 1 Ch. 450. 

1535. Land of railway company — 

Distinct from undertaking giving rise to debt.] — 
A railway co.^ incorporated by an Act pass(?d in 
1859, employed a contractor to con.struct their 
line of railway, A became indebted to him in a 
large amount. In 1869 the contractor recovered 
judgment in an action for the sum remaining due 
to him, <fc in the following year he issued a writ 
of elegii, under which he seized certain suiierfluous 
lands belonging to the co. These lands had been 
acquired by the co. under an Act passed in 1863, 
wh(;reby tliey were emfiowered to extend their line 
of railway, & whereby it was provided that the 
works thereby authorised to be constructed, should, 
for financial purposes, form a separate under- 
taking, & that the capital & new shares created 
under the powers thereof, should constitute a 
scp;irate capital. On a petition presented by the 
contractor under the above sect., praying for a 
sale of the lands seized under tlie writ, for pay- 


ment of the judgment debt out of the jiroceeds 
of sale : — Held : the objection that the lands 
seized under the writ had been acquired by the 
co. under their Act relating to an undertaking 
of the CO. distinct from that in respect of which 
the debt was incurred, was no defence to the 
petition. 

Order of Wickens, V.-O., directing tbe usual 
inquiries, accordingly affirmed. — Be Oaii.viE 
(1871), 7 Ch. App. 174 ; 41 L. J . Cli. 336 ; 25 
1.. T. 860 ; 20 W. R. 226, L. .TJ. 

Annotations : — Reid. Stajfg v. Medway (Upper) Navigation 

Co., 11603] 1 Ch. 109 ; Peoi'tjon v. Dublin & South Eastern 

Ry., 11906] A. O. 217. 

1536 . Writ must first be registered.] 

— Be Pope, No. 1450, ante. 

1537 . What amount to be sold — Sufficient to 
satisfy claim.] — Upon petition by a judgment 
creditor of a railway co. who had extended the 
lands, including su})crfluous lands, of the co. 
under a writ of clegii, for a sale under the J udgments 
Act, 1864 (c. 112), the ct. directed inquiries ; & 
in default of payment of the debt A costs within 
a month of the date of the certificate, a sale under 
the direction of tlie ct. of the interest of the co. 
in the lands, or so much thereof as might be 
necessary to satisfy petitioner’s claim. 

The ct. will before directing a sale of lantls under 
tbe Act, taken under elegit sued out by a judgment 
creditor against a railwuy co., & extended by the 
shcrilT, direct certain ])revious inquiries as to the 
amount of the dt'bt dut\ the particulars of the 
hands requirt'd to realise the debt ; A as to any 
other A wliat incumbrances. — Be Hull A Hornsea 
Ry. Co. (1866), L. R. 2 Eq. 262 ; 35 L. J. Ch. 838 ; 
14 Ij. T. 855 ; sub nom. Be Hull A Hornsea 
Ry. Co.. Bx />. Roiunson A Young, 14 W. R. 758. 

Annotations : — Refd. Tie Bishops Waltham By. (1866), 14 

W. B, 1008 ; GaiMlner r. L. C. & D. By., Drawbridge v. 

Same, Ex p. Grissoli (1867), 15 L. T. 644. 

1538 . What interest saleable — Interest of rail- 
way company in railway.] — Be Bishop’s Waltham 
Ry. Go., No. 1541, ]>ost. 

1539 . Annuity charged on land.] — Be 

Cooper, No. 1554, post. 

1540 . Immediate or postponed sale — Prelimi- 
nary Inquiry — To ascertain debtor’s interest.] — 

In this matter a contributory was indc*bted to the 
CO. for calls, A an order was made for the payment 
of them. A writ of elegit was afterwards duly sued 
out under Judgments Act, 1861 (c. 112), A lands 
belonging to the contributory were delivered in 
execution to tlie official liquidator ol the co. The 
official liquidator then jiresented a petition praying 
an order for the sale of the lands, A payment out 
of tlie proceeds of such sale of the calls due from the 
contributory, A for other relief : — Held : there 
must be an inquiry wbat interest tlie contributory 
liad in the lands when tliey were delivered in 
execution to the official liquidator of the co., A 
what other i)arties, if any, were interested in the 
lands, further consideration of the petition being 
reserved. — Be Kirby, Ex p. Leeds Banking Co. 
(Official Liquidator) (1866), 14 L. T. 615. 

1541 . Saleable interest not 

clear.] — Where it is not clear that a debtor has any 
saleable interest in land taken in execution by his 
judgment creditor, the ct. will not order an 
immediate sale, under .Judgments Act, 1864 
(c. 112), s. 4, but will direct inquiries as to the nature 
of the debtor’s interest. Sernble : the interest of 


leased to the mtgor. who sowed a crop. 
.Subsequently & before any of the crop 
was cut the laud was sold under execu- 
tion & a transfer given subject to the 
mtge. Subsequently the shoriil under 
an oxeemtion against the mtgor. 


seized the crop, somo of %vhlch was then 
cut & some not cut ".—Held : the crop 
passed with the land to the pmehaser 
of the land at the execution sale. — ■ 
Nichol V. Pedlar & Johnston. 
11619J 3 W. W. R. 713.-— CAN. 


d. Conveyance in name of depaiy 
sheriff — Wheiher valid .] — A conveyance 
made by & in the name of the deputy 
sheriff, of land taken in execution is 
valid. — WumiAMS v. Mudge (1856), 3 
Nlld. L. R. 163.— NFLD. 
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a railway co. in its railway is not saleable under that 
sect.— Bishop’s Waltham Ry. Co. (186(1), 
2 Ch. App. 382 ; 15 W. R. 66, I.. .LT. 

Annotations : — Reid. Gardner L. C. & D. liy.. Drawbridge 

V. Same, Ex p. GrisseJl (1867), 16 L. T. 614 ; Rodfleld v. 

Wickham Gorpn. (1888), 111 App. Cas. 407 ; Stagg v. 

Medway (Upper) Navigation Co. (1902), 50 W. R. 446. 

154*2. .J — Before the ct. 

orders a sale of lands under Judgments Act, 1861 
(c. 112), it must be absolutely satisfied that they 
arc saleable. 

Therefore, where a judgment creditor petitioned 
under the Act for an immediate sale of lands of 
the co, comprised in the return to a writ of elegif, 
& the co., although it had shortly before advertised 
them for sale expressly as “ surplus lands,” sug- 
gested that t:)ossibly they were not surplus land, 
& there was no further evidence of their character, 
the ct. refused an immediate sale, directed 
inquiries in chambers. — Gardnkii v. London, 
CiiATiiAM <te Dover Ry. Co., /i'x p. (Irissell 
(1867), 2 Ch. Ai)p. 385 ; aiih porn. Gardner v. 
London, Chatilvm & Dover Ry. Co., Draw- 
RRiDGE V. Same, Kx p. Gktssell, 15 Jj. T\ 611 ; 
15 W. R. 321, L. J.T. 

Annotation!^ .• — Apld. lie Bristol & North Homorfiet Ry. 

(186i)), 20 L. T. 70. Refd. KingstiJii v. (Jowbridgo ity. 

(1871), 11 L. .1. Gli. 1,52; iStagg v. Medway (Upi»cr) 

Navigation Go., [1903] 1 Ch. 169. 

1543. — — — .j — Kc Hull & Hornsea 

Ry. Go., No. 1537, ayitc. 

1544. Form of order.] — Gardner r. 

London, Chatham A: Dover Ry. Co., h\v p. 
Grisseli., No. 1512, ante. 

1545. .] — A judgment d.ated in 

Apr. 1867, was obtained for £30,006 against the 
B. & N. S. Railway Co., A a writ of clegU i.ssucd in 
June. In Nov. the co. filed a scheme of arrange- 
ment, & in Jan. 1868, an order for sale was made 
under the writ, la June, 1868, the scheme was 
dismissed <te a petition iiresented by the creditors 
for an inquiry whether the lands in respect of 
which the elcgit had been issued were surplus 
lands, upon which the co. oppo.sod the claim. 
Drder made for the inquiry in the same form as in 
Gardner v. London ^ Chalhatn Dover Rail. Go.., 
Ex p. GrbiHcll, No. 1512, aide. — Re Bristol & 
North-Somerset Ry. Co. (1860), 20 L. T. 70. 

1546. — .] — Rc Ogilvie, No. 1535, 

ante. 

1547. .]- H OWSON r. '1''hant 

(1873), 42 L. J. Ch. 808 ; 21 W. R. 781, L. C. 

1548. Immediate sale.] — Upon the peti- 

tion of a judgment creditor of a railway co., an 
order was made, without directing inquiries, for 
a sale of surplus land of the co., not re(iuired for 
the undertaking & not used for building purposes, 
which had been delivered in execution to the 
petitioner under a writ of elegit, the registry of 
which was still in force. The co. were ordered to 
execute a proper conveyance . — Re Calne Ry. Co. 
(1870), L. R. 0 Eq. 658. 

Annotations: — FoUd. Rc Bithray (1889), 61 L. T. 383. 

Consd. Stagg V. Medway (Upper) Navigation Co., [1903] 

1 Ch. 169. 

1549. — — Land subject to mortgage — 

Consent of mortgagee.] — Petition for sale under tlio 
Judgments Act, 1861 (c. 112), of the debtor’s 
interest in freehold lands by a creditor who had 
recovered & registered a judgment & obtained an 
order appointing a receiver over the land in 
question, which was subject to a mtge. for £1,000. 
Evidence was produced that the mtgee. had 
received no notice of any charge subject to his 
own, & that a search of the registries showed that 
no process of execution had been registered against 
the judgment debtor or his land ; that the judg- 
ment debtor bad not been bkpt. or liad a receiv’^ing 


order made or a bkpey. petition presented against 
bun for the last nine years : — Held : upon this 
evidence, the order for sale would be made without 
requiring ^iny inquiry as to the incumbrances on 
the land . — Re Bithray (1889), 59 L. J. Ch. 00 ; 
61 L. T. 383 ; 38 W. R. 60. 

1550. Application for sale — Joined with applica- 
tion for receiver — Appointment of receiver refused.] 
—R£ Nixon, [1886] W. N. 191. 

1551. By summons — Not petition — Effect 

of proceeding by petition.]— Whore under the J udg- 
ments Act, 1861 (c. 112), the jirocedure under 
which has been altered by Ji. S. C., Ord. 55, r. 9, 
B., an application has been made by a judgment 
creditor by petition instead of by originating 
summons for the sale of the debtor’s interest in 
certain houses in respect of which a rectiiver has 
been appointed, the ct. has power under R. S. C., 
Ord. 70, r. 1, to allow the i)etition, but i>ctitioner, 
if successful, will only be entitled to the costs of an 
originating summons . — Rc Martin & Varlow 
(1891), 13 W. R. 217 ; 39 Sol. Jo. 151 ; 13 R. 189. 

1552. — .] — Rc Harrison cSc. 

Bottomi.ey, No. 1371, ante. 

1553. Form of order.] -1 lowsoN v. Trant 
(1873). 12 Ti. J. Ch. 808 ; 21 W. R. 781, L. C. 

1554. — - — .] -Wh(U‘o one jjcrsori is entitled to 
land in the event of his surviving another person, 
an aiinuil y to bo raised out of the rents & profits 
of such land can be sold under Judgments Act, 
1861 (c. 112). 

No order for payment should be contained in 
the order for sale made upon a petition under the 
Act, & the inquiry as to liens, charges, ik> incum- 
brances should contain a direction to the chief 
clerk to distinguish which, if any, of the same liens, 
charges, & incumbrances have been created by any 
means iirior, & which, if any, subsequent to the 
date of the lands & being delivered in 

execution, & which, if any, have arisen under or 
by virtue of any judgment, statute, or recognisance ; 
<& the Older for sale should direct the sale of the 
lands A property free from all liens, charges, or 
incumbrances which have been created by any 
moans subsequent to the delivery in execution, or 
which have arisen (whether before or after the 
delivery in execution) under or by virtue of any 
judgment, statute, or recognisance, & also free 
from the incumbrances (jf such of the other incum- 
brancers as shall consent to the sale, but subject 
to the incumbrances of the other incumbrancers 
as shall not consent . — Re Cooper (1889), 60 L. T. 
95 ; 37 W. R. 330. 

A nnolalions : — Refd. Iff! Martin Sc Varlow (1894), 43 W. 11. 

247 ; R€ Harriwoii & Bottomloy, [1899] 1 Gh. 4G.'3. 

1555. — .]— Rc Holder, [1890] W. N. 55. 


SuB-sEUT. 11 . — Recovery op Possession by 

Debtor. 

1556. Ejectment— By debtor — Or representa- 
tives.] — Yates v. IIambly, No. 1518, ante. 

1557. Order of court — On payment of debt & 

costs.]— Price v. Varney, No. 1507, ante. 

1558. Ejectment or scire facias un- 

necessary.] — It will be referred to the master to 
take an account o£ the rents & j^rofits of land 
received by pltf. under elegit, & to make such 
allowances as a ct. of equity would do, so as to let 
deft, into jiossession if the debt costs should 
have been paid without bringing ejectment or 
sci. fa. ad computandum et rehabendum terra ni . — 
Brockbank V. Myers (1836), Tyr. & Gr. 988. 
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Sect. :j. WRIT OF CAPIAS AD SATIS- 
FACIENDUM. 

TE.— Arrest or imprisonment for default in 
payment of a debt is now provided for by Debtors 
Act, 1869 (c. 02). The names of cases are given for 
reference to former pradicc. For application of 
the Debtors Act generally^ see Bankruptcy k, 
Insolvency, Vol. F., p, 1021. For attachment efc 
committal, see Contemfl of Court, VoL XVI., 
40. 

Sub-sect. 1. — Issue op the Writ. 

1559. In what cases issued.] Barker v. Bourn 
(1599), Cro. Eliz. 092 ; Anon. (1704), 0 Mod. Hep. 
223. 

1560. Against whom issued.] — Thorpe v. 
Argles (1844), 1 How. & L. 831. 

1561. Service of writ.] — Armitage v. Higbye 
(1830),5Ad. &E1. 76. 

1562. After discharge under Irish Insolvent 
Debtors Act, 1840 (c. 107).] — Ewart v. Jones 
(1845), 14 M. & W. 774. 

1563. Time for issue.] Anon. (1853), 20 L. T. 
O. S. 212. 

1564. Issue for less than £23.] — Brooks r. 
IIODGKINSON (1859), 4 H. & N. 712. 


Sub-sect. 2.— Eormalities of Writ anu 
Warrant. 

1565. Amendment.] — Hunt v, Kendrick 
(1772), 2 Wm. Bl. 836 ; Slater v. Thomas, 
Cooper v. Waller (1834), 4 L. J. Ex. 1 ; Cobbett 
V. Wheeler (1801), 5 L. T. 285. 

1566. Form of writ.] — Bose v. Tomblinson 
(1834), 3 Dowl. 49 ; Astley v. Goodyer (1834), 
2 Cr. & M. 082 ; Coppelo v. Brown (1834), 1 
Cr. M. & R. 575 ; Sutton v. Burgess (1835), 1 
Cr. M. & B. 770 ; Bettyes v. Thompson (1838), 1 
Will. Woll. k H. 329 ; Knowbridge v. Chitole- 
BOROUGH (1849), 3 3 L. T. O. S. 237 ; Gelding 
V. Eyre (1801), 9 W. B. 940. 


Sub-sect. 3. — Execution of Writ. 

A. In General. 

1567. Duty of sheriff generally.] -Rutland’s 
(Countess) Case (1005), 0 Co. Rep. 52 b ; 
Withers v. Uenly (1015), 3 Bulst. 90 ; Harding 
r. Francis (1831), 5 Moo. k P. 627; Clifi'on 
V. Hooper (1844), 0 Q. B. 468. 

1568. Time for execution.] — Ei.lis v. .Tackson 
( 1004), 1 Sid. 229 ; Simpson v. Heath (1839), 5 
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e. In what vases issued — Jndw 

nient for malieious prosccidion. ] — A 
judgment recovered in an action of 
malicionB prosecution, may be enforced 
by a writ of ca. «a., malicious prosecu- 
tion being included iu the term “any 
malicious injury” in 10 Viet., No. 7, 
s. 3 . — Norton v. C^ick 15 

N. S. W. L. 11. 172 ; 10 N. S. W. W. N. 
107.— -A US. 

f. ■ — -- - To recover costs.] • — A 
deft., in whoso favour a verdict is 
rendered, is entitled to a ca. sa. for tlie 
costs of his defence. — T homson r. 
IjKONauu (1833), 3 (J. S. 151, CIO. — 
CAN. 

g. — - Judgment for 7iomi- 

nal damages.] — Pitf. is entitled to 
issue a ca. sa. for the costs of an eject- 
ment, when they exceed £10, although 
nominal damages are included in the 
judgment. — Carroll v. Ukvklin (1848), 
1 Ir. .lur. 22. - IR. 

h. NeccssUy for personal 

dcniand.]--Rc GREAN’a Goods (1865), 
1 7 Ir. J ur. 181. — IR. 

k. — — — - — Whether now granted.] 
- Attachment for non-pajmient of 
co.stH being a civil proceeding in 
the nature of an execution, it will 
not he granted since 37 Viet. c. 7, 
uljolistiing imprisonment for debt. — 
Doe d. De Vkherv. De Vebeb (1874), 
15 N. H. H. (2 I'ug.) 417.— CAN, 

l. Not in action in High 

Court — -By judge of inferior court .] — 
The judge of a county ct. has no i)owcr 
either as such judge or as a local judge 
of the High Ct.. to order the issue of a 
ca. sa. iu au action in tho High Ct. — 
Waterhouse v. McVkioh (1888), 12 
i*. R. 676.— CAN. 

ni, Trespass — • Necessity for 

judge's order.] — A ca. sa. cannot issue 
upon a verdict in trespass Avithout a 
judge’s order. — McLeod v. Hellars 
(1826), Tay. 273. — CAN. 

n. Decree against morigoped 

2 >roj)crty — No execution against person 
of deWor.]— Where a decree merely 
provided for tho satisfaction of 
the judgment debt out of property 
mtgod. : — Held : the decree could not 
be executed against the person of tho 
judgment debtor. — Sheik Bud an v. 
RAmctiandra Buun Joaya (1887), 
I. L. R. 11 Bom. 537.— IND. 

o. Time for issue — Within one 
year of judgment.] — It is irregular to 


issue a ca. sa. upon a judgment more 
than a year old, evcji thougli a fi. fa. 
has been issued within tho year, i)nt 
not returned, without a sri. fa . — • 
Sewell v. Thompson (1840), 3 Out. 
Dig. 6308.— CAN. 

p. rrVio 7nay issue .] — ’An aliuJi ca. 
sa. may be i.ssued by a deputy cl(Tk of 
the Crown in au outer district ; it 
is no ground for setting aside such 
writ that the deputy lias not trans- 
mitted the affidavit & jjreccipc, within 
one month after they were filed, to the 
luinciiial office. — 8001“!’ v. Macdo.nald 
(1843), (1823-1900), 1 Ont. Dig. 225.— 
CAN. 

q. Second arrest after judgment.] — 
Where an arrest on mesne process was 
set aside for irregularity, &. 
afterwards iiroceedcd to judgment : — 
Held : ho might again arrest deft, on 
a ca. sa. i.ssued on a new affidavit.- - 
GORDO.N V. SOMMERVILLE (1843), (1823- 
1900), 1 Out. Dig. 226.— CAN. 

r. Issue for less than £10.) — 
Baker c. McKay (1846), 1 L. Ch. 
73 .— CAN. 

6. Consolidation of costs — To 
amount to over £10 — Whether per- 
missible.] — -A pltf. In a cause having 
obtained the costs of two interlocutory 
motions, each under the sum of £10, 
will not be allowed to consolidate the 
two sums, & thereby entitle him to 
issue a ca. sa., as such would ho an 
evasion of 11 & 12 Viet. c. 28. — - 
WALDitON r. Jones (1853), 3 I. C. L. R. 
34.— IR. 
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1566 i. Form of writ .] — -The want of 
au original ca. sa. in the comity where 
the venue is laid, if not amended, is a 
valid objection to arrest under a 
testatum ca. sa.- — Sewei.l v. Buri’k 
(1847). 3 Kerr. 363.— CAN. 

1566 ii. .] — -A ca. sa. omitting to 

state any sum for which judgment has 
been recovered is void, & cannot be 
amended after exccutiou.^ — HENDEitsoN 
V. Perry (1847), 3 U. C. R. 252.— CAN. 

t. Affidavit — As to plaintiff’s belief 
■ — NccessUy for.] — Ca. sa. Issued by 
magistrates set aside on the ground that 
it was issued, & deft, arrested under it, 
without an affidavit of the grounds of 
pltf.’s belief. — McLean v. McKay 



a. Time for making.]— A ca. 


sa. cannot be issued since Insolvent 
Act, 8 Viet, c, 48. on an affidavit filed 
before. — Sewell v. Dray (1846), 
2 U. C. R. 179.— CAN. 

b. — - — Form of .] — -An affidavit 
for a ca. sa. that deft, has made some 
secret & fraudulent conveyance, etc., 
tV not, some secret or fraudulent 
conveyance, is good.- -Kwi.vo v. IjOCK- 
HAUT (1847), 3 U. (’. R. 248.— CAN. 

c. Slioft V. Campbell 

(1848), 4 U. C. R. 255.— CAN. 

d. — — ^Dcft. was arrested 

under a writ of ca. sa. In the writ & 
iu the affidavits to hold to ball, the deft,, 
was called Daniel F. Freeman. His 
true name was Dauiel J'^oster Freeman : 
— Held: sufficient.— Bryan v. Free- 
man (1890), 7 Man. L. R. 57.— CAN. 

aa. — — .] — The affidavit upon 

which u ca. sa. is founded must 
iudicat (5 the place where the debt was 
contracted, ii iu the absence of such 
indication the ca. sa. will be quashed 
on petition. — ^S heridan v. Pinoree 
(1900), Q. R. 17 8. C. 310.— CAN. 

bb. Testatum — Amendment.] — Held. : 
a writ of ca. sa. tested in tlx; 
name of a retired chief justice after 
his successor lias been gazetted, but 
before acceptance of office, by taking 
1 he n«;cos8ary oaths of office, was wrong ; 
it should be tested in the name of hi-» 
successor. A ca. sa. tested iu the name 
of a retired cldef justice is an irregu- 
larity only, which may be amended 
upon payment of costs. — 'Nelson r. 
Roy (1863), 3 P. R. 226.— CAN. 

cc. Misnomer of defendant — Without 
objection.] — A deft, to an action iu 
the circuit ct. whoso name is impro- 
perly described & who fails to take 
exception to the misnomer cannoi 
afterwards set it up as a ground of 
contestation of a ca. sa. — Giroux r. 
Plamondon (1888), 14 Q. L. R. 222. — 
CAN. 

dd. 7 'wo defendants .]- — -Where one 
deft, had been arrested, & tho other 
served on mosno process, the ct., after 
judgment, allowed a ca. sa. to Issue 
against both, but to be executed only 
against tho one arrested. — McIntyre 
r. Sutherland (1836), 5 O. 8. 153. — 
CAN. 

e®. — — When a judgment is 
against two, a ca. sa. upon it must 
include both, or show some reason for 
the omission.— Turner v. Williams 
& CoiTON (1850), 1 P. R. 360.— CAN. 
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M. & W. 631 ; Greensiiipxds v. Harris (1842), 
9 M. & W. 774. 

1669. Escape of debtor.] — Jaques v. Ceasar 
( 1670), 2 Saiind. 100 ; Fermok v. Phillips (1817), 
Holt, N. P. 537 ; Doe v. Trye (1839), 5 Bin^. 

N. C. 573 ; It. v. Leicestershire, Siierip'f (1850), 
9 C. B. 659. 

1570. Failure of sheriff to arrest.l — Beckford 
V. Montague (1790), 2 Esp. 475 ; Brown v. 
.Tarvis (1836), 1 M. & W. 704. 

1571. What amounts to arrest.] — Berry v. 

Adamson (1827), 5 B. & 528 ; Ford v. IjEche 

(1837), 6 Ad. & El. 099. 

1572. Arrest of wrong person.] — Collins v. 
Evans (1844), 5 Q. B. 820. 

1573. Effect of arrest where several writs.] — 

Barratt p. Price (1833), 9 Bing. 566 ; Barston 
V. Trutcii (1835), 4 Dowl. 6 ; Colijns v. Ye wens 
(1839), 10 Ad. A El. 570 ; Barrack i\ Newton 
(1841), 1 Q, B. 525 ; Bateman v. Freston 
(1801), 3 E. A E. 578. 

1574. Place of arrest.] - Loveitt v. Hill (1836), 
4 Dowl. 579 ; Greenshteld v. Pritchard (1841), 
8 M. & W. 148. 

1575. Negligence In execution.] — Alderson v. 
Davenport (1844), 13 M. & W. 42. 

1576. Withdrawal of writ.] — Futcherp. Hinder 
(1858), 3 II. & N. 757. 

See, aUo, Contpimpt of Court, Vol. XVI., x>p. 
.38-41, 77 80, Nos. 400-426, 945, 946, 950-970, 
976-987 ; CRIMINAL Law, Vol. X V., pp. 781-787, 
Nos. 8436-8465. 


7t. Right of Sheriff to Enter. 

1577. Effect of unlawful entry.] — K ing A 
Coke’s Case (1639). March, 3 ; 82 E. It. 385. 

A unotation : — Mentd. How v. iTinn (1702), 2 Salk. 691. 

1578. Presence of debtor in house — Demand 


for admittance.] — H utchison v. Birch, No. 587, 
mile. 

1579. Outer door open.]— In a plea of justifica- 
tion by the sheriff to an action for breaking pltf.’s 
hou.se, & breaking open the inner doors, it is not 
.sufllcient to allege that he entered under a capias 
against A., the outer door being open, & that the 
rooms in the house being fastened, & having 
rea.sonable suspicion that A. was therein, deft, 
broke open the same, without averring that A. 
wae» actually in the house, or that there was any 
jirevious demand of admittance, the sheriff being 
justified or not, in entering the liousc of a stranger, 
by the event. — J ohnson v. Leigh (1815), 1 Marsh. 
565 ; 6 Taunt. 246 ; 128 E. R. 1029. 

Amwtation : — Apld. Morrish v. Murray (1844), 2 Dow. & L. 
199. 

1580. Condition precedent to right of entry.] 

— Kerbey V. Denby, No. 59) , anlc. 

1581. Forcible re-entry after expulsion.] — 

A slicriff’.s ofllccr, in execution of bailable writ, 
])eaceably obtairKul entrance by the outer door, 
but before he could make an actual arrest, was 
forcibly exjiellod from the house, &. the outer door 
fastened again.st liim. The oni(;er obtained assist- 
.ance, broke ojicn the outer door, & made the arrest : 
— Held : (1) the officer was ju.stlficd in so doing ; 
(2) demand of re-entry, umhw such (urcurastances, 
was not requisite to justify his breaking open the 
outer door. — A ga Kurboolje Mahomed v. It. 
(1843), 4 Moo. P. C. C. 239 ; 3 Moo. Ind. App. 
164 ; 13 E. R. 293. 

Annolation : — As to (I ) Apld. Sandnu i\ .Tervis (1859), E. JL 
A: E. 942. 

1582. Trespass ab initio — Damages.] - Kerbey 
r. Denby, No. 591, ante. 

1583. House of stranger.] — A sheriff’s officer is 
not justified in entering & searching tlie house of 
a stranger for the purpose of arresting a deft. 


PART HI. SECT. 3, SUB-SECT. 3.— A. 

15711. What arnovnfs to arrest. ] — Tho 
deputy BhcrilT, haviu^: a ca. sa. to arrest 
a party, weut to the liouHe wif li the writ 
ill hiH poBsoBsiou for that purpoHo ; he 
told him of tho process, He being assured 
(hat a friend of his, debtor’s, who was 
tlion from home, would go his hail, ho 
returned home & did not insist on debtor 
coming with him. Afterwards the 
shorilt went again to delitor’s hou.se & 
(.old him, wltliout laying Ids hands on 
Jdin, that ho must come to his, tlie 
sherllt’s, house, which he did, & remained 
(ihere till di.sehargod, hut not under 
aetiial constraint : — Held : under these 
facts there had been no legal arrest 
of tJie debtor on tho first visit of tlie 
slieriff ; &. the merely insisting on 

debtor going to the slieriff’s house on 
the second visit, did not of itself 
constitute an arrest ; but debtor, in 
having gone to tho sherilT’s house as 
tlesired, & having remained there till 
discharged, though without constraint, 
liad been dulv arrested.^ — McIntosh v. 
Dkmeray (1849), 5 U. C. 11. 343.— CAN. 

1571 ii. .]— The apprehension of 

a judgment-debtor in execution of a 
decree without the officer making the 
apprelicnsion having the warrant of 
the ct. executing (.lie decree in his 
possession at the time of making the 
apprehension is illegal ; & therefore 

in such case tho judgment-debtor 
does not render himself liable to punisli- 
rnont if he escapes from tho custody of 
the officer making tho apprehension. — 
India (Kmpre^) v. Amak Nath (1883), 

1. L. R. 5 All. 318.— IND. 

1571 iii. .] — When deft, swore 

that he was arrested on a Sunday & the 
bailiffs swore that it was on a Monday, 
the ct. refused summarily, to decide 
upon the legality of tlie arrest ; nor 
would they, on motion, discharge him, 
hut would leave him to his remedy at 


law, either liy iudictinont for perjury 
of tho bailiffs, or by an action for 
false imprisonment. — WTiiric v. Buukow 
( 1810), Rowe, 431.- -IR. 

l. Ji'hat objedions may be raised — ■ 
Several lenns elapsinu — After return of 
exee.ation ayninM yoods.] -There is no 
objection to an arrest on a ru. sa. that 
several terms had elapsed after the 
return of the cxiMuition against goods 
before the ca. sa. issnod. — G i.vnn v. 
Ditni.op (1835), 4 (). S. 111. — CAN. 

m. IVJiether defendant viu.st be. ke)jt 
~ln clu.se, eustady.]- -Semble : a con- 
stable may legally allow debtor, wiiom 
he has arrested, to go at large so long 
as before the return of the writ bo 
deliver him to the sheriff. — ^R omh v. 
Websteu (1849), 5 U. C. R. 570. — 
CAN. 

n. .1 — A ileft. arrested & 

imprisoned under a ca. sa. is a diditor 
in close custody in execution.- -Hay 
V. Uaterson (1885), 1 1 P. R. 111.- — 

CAN. 

o. In jadyment ayaitust two debtors 
— Writ must be against both.] — When a 
judgment is against two, a ca. sa. upon 
it must include both, or show some 
reason for the omission. — T uiiner r. 
Williams & Cotto.n (1850), 1 1\ R. 
360.— CAN. 

p. Defendant in custody — On return 
of writ — Must be kept in custody- ■ 
Until legally discharged .] — .8avaor r. 
Jarvis (1852), 8 U. C. R. 331.— CAN. 

16741. Place of arresL ]—Pltf. re- 
covered a verdict against deft., but 
before judgment was signed he left 
tho province & went to Nova Scotia. 
Pltf. afterwards made complaint before 
a Justice of the peace that the deft, 
liad committed perjury in giving 
evidence on the action In which tho 
verdict was obtained ; upon which a 


warrant was issiu'd against him, 
dolivered to a conslable, who took it 
to Nova 8cotia, <fc it having been 
indorsed there by a justice of the peace, 
deft, was arrested on it & brought into 
tilts iirovince, & taken before a justice 
of (he iicace, who discharged him ; ho 
was then arrestetl on an exocntion 
issued oil pltf.’s judgment : — Held : 
unless pltf. had fraudulently made use 
of the criminal process for the purpose 
of hriiiging deft, witldn the jurisdiction 
of this ct., deft, was not iirivilcged 
from arrest on tho exerution ; & this 
being denied by pltf. tho ct. refused 
to discharge deft, from custody. — ■ 
OULTON V. Hewso.v (]86(>), 6 All. 
48U.— CAN. 

q. Maintenance money not paid by 
rreditor Whether debtor entitled to 
discharge.] — -Je.vsen i\ Hnioi’r.utD 
(1893), 3 B. C. R. 126.— CAN. 

r. Satisfaction of judgment by 
arrest.] — Pltfs. having recovered judg- 
ment in an action against deft., c;., 
brouglit this action on behalf of them- 
selves, & his other creditors against him, 
C., J. it H., to set aside prior judgments 
recovered by tlie two latter against 
him upon the ground that they were 
fraudulent & collusive as against 
pltf.’s judgment. Ponding this action 
pltfs. arrested C. on a ca. sa. under 
their judgment, it defts. herein pleaded 
such arrest, it that C. reinaineii in 
custody thereunder, as a satisfaction 
of that judgment & bar to this action. 
Upon issue in law & argument of the 
point ; — Held : though the arrest & 
detention of C. on the ca. sa. did not 
extinguish tlie debt, it operated mean- 
while as a satisfaction of tho judgment, 
$c was a good dofeuco to the present 
action, tho object of which was to 
establish a remedy by fi. fa., which 
was suspended.— Ward v. Clark (1895 ), 
4 R. C. R. 71.— CAN. 
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Execution. 


Sect. 3. — IVrii of capias ad satisfaciendmn : Svb- 
scct. 3, B. ; suh-sccts. 4 <t' 5, dr B. Sect. 4 : 

\indci* a ca. sa., {ilUiougli such deft, may liavo 
I’csidcd there immediately before the entrj^, & 
although the olticer have reasonable cause to 
suspect that deft, is in the house, if it turns out 
that she was not in the house at the time.— 
Morrtsii V. Murrey (1844), 13 M. & W. 62 ; 2 
Dow. & L. 199; 1 New Pract. Cas. 27 ; 13 L. J. Ex. 
2(51 ; 3 L. T. O. S. 184 ; 153 E. R. 22. 

Annotations : — Mentd. Davie v. Falk (1847), 9 L. T. O. S. .50 ; 

Booth V. Clive (1851), 10 C. B. 827. 

1584. Arrest effected through open window — ■ 
Outer door broken to take into custody.] — A sheriff’s 
officer, in execution of a ca. sa.^ put his hand into 
debtor’s dwelling house, by an opening in a window 
caused by a pane having been broken in the scuffle, 
but not by the officer, touched the debtor who 
was inside the house, & said, “You are my 
prisoner.” He was unable tlien to secure the 
jierson of the debtor, but he thereupon broke open 
the outer door of the house, & seized the debtor : — 
Held : the officer had acted legally, the arrest 
having been effected by touching the debtor, & the 
subsequent breaking of the outer door being 
justifiable for the purpose of taking into custody 
the debtor so arrested. — S andon i'. .Tervis (1859), 
E. B. & K. 935 ; 28 1.. J. Ex. 150 ; .32 I.. T. O. S. 
375 ; 5 Jur. N. S. 800 ; 7 W. R. 290 ; 120 E. R. 
758, Ex. Ch. 

Annotations: — Consd. Nagh v. Lucas (1807), L. R. 2 Q. B. 

590. Refd. Thomas v. Rawlings (1859), 28 Iv. J. Ex. 947. 

See, further, Contempt of Couirr, \"ol. XVI., 
pp. 77, 78, Nos. 947-949. 


Sub-sect. 4.— Return to the Writ. 

1585. Necessity for return.] — Rowland v. 
Veale (1774), 1 Cowp. 18. 


1586. Time for return.]— Shirley v. Wright 
(1702), 2 Ld. Raym. 775. 

1587. Loss of writ.]— R. v. Kent, Sheriff 
(1814), 1 Marsh. 289. 

1588. False return.]— Porter v. Viner (1815), 
I Chit. G13, n. 

1589. After discharge under Insolvent Debtors 
Act.] — Hepwortii V. Sanderson (1831), 8 Bing. 
19. 

1590. After order for protection.] — Wyllie v. 
Green (1857), 1 De G. & J. 410. 

1591. Setting aside return.] — Goubot v. I)e 
Crouy (1833), 1 Cr. & M. 772 ; Columbine v. 
Bright (1847), 9 L. T. O. S. 104, 128. 

1592. Who may compel return.] — Hedges v. 
Jordan (1836), 2 Har. & W. 92 ; Daniels v. 
Gompertz (1842), 3 Q. B. 322 ; Williams v. 
Webb (1843), 2 Dowl. N. S. 904. 


Sub-sect. 5. — Discharge of the Writ. 

A. In General. 

1593. By payment.]— Taylor v. Bekon (1677), 
2 l^v. 203.; Stamford v. Davies (1680), 1 PYcein. 
K. B. 482 ; Anon. (1698), 12 Mod. Rep. 230 ; 
Anon. (1700), 12 Mod. Rep, 385 ; Woods r. 
Finnis (1852), 7 Exch. 363. 

1594. By consent of plaintiff.] Goodman v. 
Chase (1818), 1 B. & Aid. 297. 

1595. By tender of payment.] — Crozer r. 
Pilling (1825), 4 B. C. 26. 

1596. Under 48 Geo. 3, c. 123.] — Winter r. 
Elliott (1834), 1 Ad. & El. 24 ; 

1597. Irregularity of writ.] — Collins Beau- 

mont (1839), 10 Ad. & El. 225. 

1598. Abatement of action.]— Todd v. Wright 
(1847), 16 L. J. Q. B. 311. 

1599. Effect of discharge of writ.] — lie Gooding 


PART HI. SECT. 3, SUB-SECT. 4. 

s. JVrit issued against two de- 
fendants — lietvnL of sheriff “ vepi 
(•orpus."] — ^Where a capias Is iHHued 
against- two, if tlio Hhcrilt returns 
“ cepi corpus ” it shall he taken to 
api>ly C(iually to both dofts, — It. r. 
Gi.ouukstek (SiiEKiKF) (1830), Bcr, 
3U0.— CAN. 

1586 i. 2'imc for return.] — Where a 
ca. sa. lias been issued upon the judg- 
ment witliin the year it is not neei'ssary 
to return & file tlie sainu ^vltliln tho 
year. — ^Bkninqkh v. TiiKAsriicH (1882), 
J O. K. 313.™ CAN. 

PART III. SECT. 3, SUB-SECT. 5.— -A. 

1594 i. 2ig consent of plaintiff.] — In 
debt on a judgment of a district ed- 
it is a good plea in bar that pltf. 
arrest, ed deft, on a ca. sa. & afterwards 
consented to his discharge. — I ’kareu 
V. Bacon (1840), 2 U. C. It. 132.— 
CAN. 

1694 li. — — ,1 — M. having been 
arrested under a writ of capias issued 
at the instauco of pltf. out of the 
magistrate’s ct., gave a confession of 
judgment for tho amount claimed & 
eosts, upon whlcli judgment was entered 
& execution issued. After tho giving of 
tho confession & entry of the judgment, 
but before tlio issue of the execution, 
M. was released from arrest by pltf. 
(iertain goods of M. under lease for an 
xmexpired term, were sold under the 
execution after having been levied 
upon & returned to the lessees. On 
tho same day that M. was released 
from arrest, he gave a bill of sale of the 
goods to C., who sold to deft., pltf. 
having elaltnod tho goods, after tho 
oxy^iriug f)f the lease under the levy & 
sale : — Held : the voluntary discharge 
of ]\I. by ])ltf. operated as a discliarge 


of the judgment, & that no execution 
could issue subseriuently. — F rabek r. 
Jenkins (1888), 20 N. S. 11. (8 B. & G.) 
404.— CAN. 

1696 i. /->// tender of jniynuod.] - -On a 
motion to <lischarge deft, from arrest, 
under a writ of ca. sa. for non-payment 
by pltf. of the weekly sum of $3.50 
in advance t<» tho slierilT for deft.’s 
maintenance money under Rule 970, 
it appeared that pltf. had oilored to 
pay i-ljc amount to tho HherifC who 
refused to accept it on the ground that 
he had money of pltf.’s in Ids hands 
sufficient to cover It ’.-—Held : a 
sufficient answer to the application. — 
Ward v. Clark (1895), 3 B. O. Jl. 009. 
—CAN. 

1597 i. Irregularity of tnriL]— Tlic ct. 
refused to set aside upon motion a 
ca. sa. issued upon a judgment more 
than a year old witliout a sci. fa. to 
revive it. Tlie ca. sa. was clearly 
irregular, yet not void, but voidable, 
& the proper remedy would seem to be 
a writ of error. — McNally v. Stephens 
(1825), Tay, 263.— CAN. 

1597 li. .] — The ct. will not sot 

aside an arrest for irregularity in tho 
affidavit, after prisoner has escaped. — 
KEEFiut V. Merrill (1827), Tay. 490. 
—CAN. 

1597 iii. .] — McMartinv. McKin- 

non (1836), 5 O. S. 72.— CAN. 

1697 iv. .] — A judge In chambers 

has no power to set aside an order to 
arrest, though he may, on hearing 
both parties, discharge prisoner, or, 
by virtue of his general jurisdiction 
over procedure, may set aside pro- 
ceedings subsequent to the order, for 
irregularity. — D amer v. Bubby (1871), 
5 P. H. 350.— CAN. 

t. Debtor discharged from arrest — By 
foreign authority — Be-arrest on same 


cause of aciio7i — Under process of 
Canadian court.] — Wliere the person 
of an insolvent debtor is discharged 
from arrest by a foreign authority, 
this ct. will not set aside an arrest 
made under the i)rocoss of this ct. for 
the same cause of action, it not being 
bound to model or restrain its course 
of proceeding by tliat of otJier countries. 

-Brown v. Hudhon (1826), Tay. 39U. 
—CAN. 

a. .]— Tho ct- 

refu.scd to discharge deft, upon filing 
common hail, on the ground of his 
person having been discharged from 
arrest by an insolvent law of New 
York. — Dabcomd v. Heacocks (1827), 
Tay. 438.— CAN. 

b. Power of ailorney to discharge 
debtor — Liability of sheriff for escape .] — 
An attorney, merely as such, cannot 
discharge deft, in execution, certainly 
not without receiving the debt ; & the 
sheriff so acting on his authority will 
be liable as for an escapo.^ — Brock v. 
McLean (1820), Tay. 310.— CAN. 

c. Second writ issved — Upon affi- 
davit svwrn — When defendant in custody 
— Under first v^rit.] — Deft, discharged 
cannot be detained by the same 
pltf., uimn a second writ Issued upon 
an affidavit sworn while ho was 
in custody upon the first writ. — 
Barry v. Ecclkb (1846), 3 U, 0. 11. 
112.— CAN. 

d. Unsat isfied execution — Right to issue 
for balance.] — Where a sheriff, having 
a ca. sa. against deft., received from 
him a horse in full satisfaction of 
tlie execution, without any authority 
from pltf. ; & several months after- 
wards sent the horse to pltf., who sold 
it to the best advantage, though for 
much loss than the value agreed upon 
between the sheriff ^ deft. ; — Held .* 



Part III. — Particular Forms of Execution. 
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(1851), 17 L. T. O. 8. 278 ; Cat^’LIN v. Kernot 
(1858), 3 C. B. N. 8. 790 

1600. Under Bankruptcy Act, 1860 (c. 147).] — 

Ex p. WoRMAN (1862), 1 New Bop. 29. 

B. Where Joint Debtors. 

1601. Effect of discharge of one joint debtor.] — 

Nadin V. Battie & Wardle (1804), 5 East, 147 ; 
Ballam V. Price & Payne (1818), 2 Moore, 0. P. 
235 ; Herring v. Dorell (1840), 8 Dowl. 604; 
Phillips ik Jones, Davis, etc. (1846), 6 L. T. O. 8. 
414 ; Denton v. Godfrey (1847), 9 L. T. O. 8. 
125 ; Batciiellor v. Lawrence (1861), 9 G. B. 
N. S. 543. 


Sect. 4.— WRIT OF DELIVERY AND WRIT OF 

ASSISTANCE. 

Sub-sect. 1. — Writ of Delivery. 

See B. 8. C., Ord. 42, r. 6 ; Ord. 48, rr. 1, 2. 

1602. Delivery of goods — Or money value in 
lieu — Option of defendant.]-— Anon. (1505), Keil. 
61 b, 64 b ; 72 E. B. 221, 224. 

Annotfitions : — Rsfd. Phillips v. Jones (1850), 15 Q. II. 859 ; 
Taylor v. Addyiiian (1855), 15 C. B. 309. 

1603. .]— Pai .ER V. Hardman 

(1605), 1 Browril. 87 ; Yelv. 71 ; 123 E. H. 683. 
Annotation : — Befd. IMilllips t'. Jones (1850), 15 Q. B. 859. 

1604. In respect of what goods- Goods liable 
to damage- -Deposit of security.] — Gatehouse 
V. Beitii (1721), Bunb. 74 ; 145 E. B. 600. 

1605. Ship.]-~II pon granting 

tluise writs, there is always a recognisaiK^e giv(ai ; 
<fc in that recognisance there is always a sjiccial 
provision in ease the ship sliall b(^ subje<'t to Ix^ 
burned {per (JuR.).-— -Anon. (1731), 1 Bam. K. B. 
464 ; 94 E. B. 312. 

1606. .]— A.-G. p. 

Bichards (1796), 3 Anst. 753 ; 145 E. B. 1028. 


1607. Writ of delivery absolute — Assessment of 
value — Necessity for — Agreement by parties to 
dispense with.] — The power which a ct. or judge 
has under C. L. I*. Act, 1854 (c. 125), s. 78, to order 
tixecution in an action of detinue to issue for the 
return of the chattel detained, witliout giving deft, 
the option of retaining it upon paying the value, 
exists only wherti tlie jury have assessed the 
value. 

Where, in an action for the detention of a lease, 
the parties had agreed at the trial on a verdict 
with damages for the detention, <&- on tlie jury 
being discharged from finding the value of tlio 
lease : — Held : a judge had no power und(^r the 
sect, to order the delivery up of the lease to pltf. — 
Chilton v. Carrington (1855), 15 C. B. 730 ; 
3 C. I,. B. 392 ; 24 L. J. C. P. 78 ; 24 L. T. O. 8. 
258 ; 1 .lur. N. 8. 477 ; 3 W. B. 248 ; 139 E. B. 
735 ; subsequent proceedings. 16 C. B. 206. 

.<1 nnofi/f I on.«? Folld. Corbett r. Levviii, I1884J W. N. G2. 

Consd. WTiiriekl u. Ilootbroyd (18SG), 54 L. T. 574. Refd. 

Bank of New Soiitli Wales v. 0’(y‘onnor (1889), 14 App. 

Cas. 273 ; I’eruvian Guano Co. v. Dreyfus. [1892] A. C. 

179, n, ; Hymas r. Ot^deii (1904), 74 L. J. K. B. 101. 

1603. — Agreement by parties as to 

value.]- (J ) Th(‘ (;ounty ct., in actions for detinue, 
lias, by Jud. Act. 1873 (c. (>6), s. 89, the same power 
of ord('i‘ing absolutely the return of Hie chattel 
d(‘taini^d, without leaving to deft, the; option of 
making satisfaction by payment of its assessed 
valn(‘, as the su])(U‘ior cts. possessed under C. L. P. 
Act, 1854 (c. 125), s. 78, (fc as the High Ct. now 
poss(‘sscs uneler B. S. C., Ord. 48, r. 1. 

(2) An agreement bfitween Hie ])arties as to Hie 
valiu' of the cliatti'l is a suflicient assessment upon 
which Hie ct. can exei’cise its diserc^tionary power 
of ordering its r(4urn within the ruling in Chilton 
V. Carrington, No. 1607, ante . — Winfield v. 
Boothroyd (1886), 5i Ij. T. 574 ; 34 W. B. 501; 
2 T. Ji. B. 472. 


the slicriir bad no authority by iaw to 
receive tlio liorse, & it was no satis- 
faotion of the judKoicut, althouifh the 
horse might hav(5 produced enough to 
pay the amount duo if the Bhcrill liud 
sold it at that time ; but that. Jiftx r 
i;reditiag tlie ariunint prodviced by tlic 
sail', pltf. could issue an execution for 
tlie balance, — C auman r, Moit (181(5), 
3 Kerr, 131. —CAN. 

e. Delay of one month — In ajyplyiny 
for disvharyc.] — Motion on Sept. 2, to 
set aside a rn. sa. on wideli a party 
was arrested on Aug. 0 : — Held : not 
too late. — Kickfeii v. IlAwnicy (1850), 
1 1». II. CAN. 

f. Defendant underiakiny to briny 
no action -Leave of court — Hor de- 
fendant in set aside process.] — Deft, 
arrested on a ca. sa. was discharged 
from custody with costs, lie uader- 
takiug to bring no act ion ; &; in tlio 
order Icavf! was reserved to him to move 
the et. to set aside the writ & arrest. 
The et. discliargod a rule for tliis 
purpose ; for deft, being released, 
jirocluded from an action, there could 
1)0 no object served by sotting asidi' 
the procovss. — Buovvivv. Brown (1853), 
10 U. C. II. 393.— CAN. 

decision in his favour for 

cn.sts.] — Whore deft, in his notice of 
motion to sot aside an order for his 
arrest, & for his discharge, asked for 
costs, & an order was made in his favour 
with costs : — Held, : the judge making 
the order had power to impose tlio term 
that deft, sliould bo restrained from 
bringing any action. — Adams v. Annett 
(1894), 16 P. R. 356.— CAN. 

h. .] — Re 0^mITOLALL Dey 

(1875), I. L. R. 1 Calc. 78.— IND. 

k. Riyht of judge — To imiuire into 
particular form of action. ] — ■ On an 
application to sot aside an arrest the 
judge should not inquire into the 


particular form of the ael ion, if salis- 
tled that a cause of action exists. — 
Birri.KH V. Ro.si<:xfeldt (1879), 8 

P. R. 175.- -CAN. 

l. 7V) rescind his ouni order.] 

— A jadg(i ill clianihers lias no ]»ow('r 
to rescind his own order for a writ of 
cu. ,sa. or to discharge deft, from 
custody aftx'T' the order lias iiccn acted 
upon. — M cNaiui v. OrrENJiKiMEii 
(1885), 1 1 P. Jt. 214.— CAN. 

m. .] — A could J" et. 

judge lias no jurisdiction to std, aside 
iiis own order for arrest. — .1 nuv v. 
Jury (1895), IG P. R. 375.— CAN. 

n. Of local court— To dis- 

charge writ — Issued out of High iUnirl 
of Justice..] — A local judge of tlie higli 
ct. lias no power to order the discharge 
of deft, lieid in custody under a ca. sa. 
issued out of tlie High Ct. of Justice. — 
COCDHANE MANDKACTUmNd r. 

Lamon (1886), HP. R. 351.— CAN. 

o. Delay in charging defendant in 
c.recidion.] — Deft, xvas arrested under 
a ca. sn. & afterwards admitted to bail. 
The trial was in the vacation before 
Michaelmas term, & the render in tlie 
vacation after that term. Pltf. having 
omitteil to charge deft, in execution 
during Hilary term. On an aiipllca- 
tion for a supersedeas :—TIeld : the 
render in Michaelmas vocation related 
back to the preceding terra, which 
should count as one of the two terms 
within wliich pltf. must charge deft, 
in execution. Deft, was therefore 
discharged. — Golding v. Mackte 
(1880), 8 P. R. 237.— CAN. 

p. Time for declaring.] — R. G. 100 is 
imperative that prisoner arrested & 
in close custody must be declared 
against before the end of the term 
after Ids arrest, & it is no excuse that 
a summons was pending during the 
last week of the term to sot aside the 


enpias Ik. arrest. — II outai.txg v. Cuttle 
(1875), 6 P. II. 251.— CAN. 

q. Allegation that writ issued — On 
insufficient nuderial — JVhether new ma- 
teriol can be used.] — Upon an applica- 
tion to set aside an order for a ca. sa. 
ni»on thi' ground that it is based upon 
insuJIicient material, as distiuguislu'd 
from a motion to discharge deft, 
from custody upon the merits, no new 
material can be used. — Gilbert v. 
Btile.S (1889), 13 P. R. 121. — CAN. 

r. Undc.r Indigent Debtors' Act .] — 
Where a debtor is in custody under a 
writ of ca. sa., the ct. camiot make an 
order for his discharge except under 
Indigent Debtors’ Act.^ — -Gossling v. 
McBride (1897), 17 P. R. 585. — CAN. 

B. Order of county court judge — • 
Whether finnl.}—Au order of the judge 
of a county ct, discharging deft, from 
arrest under a ca. sa. is not in its nature 
final within County Cts. Act, R. S. O. 
1897, 0 . 55, s. 52, & an appeal does 
not lie therefrom. — Gallagher v. 
Gallagher (1899), 31 O. R. 172.— CAN. 

PART III. SECT. 3, SUB-SECT. 5.— B. 

1601 i. Effect of discharge of one joint 
debtor .] — -The discharge of one of two 
defts. in execution under a ca. sa. on 
a joint judgment, operates as a dis- 
charge of botli. — F isher v. Patton 
(1838), 5 O. S. 741.— CAN. 

1601 ii. .] — 'Fisher v. Daniels 

(1839), (1823-1900), 1 Ont. Dig. 219.— 
CAN. 

1601 iii. — - — .] — Pltf . having arrested 

A. & B. on a ca. sa. took a mtgo. from 

B. & discharged him ; but it wa.s taken 
only ns collateral security, & B. did 
not desire A. discharged: — Held: A. 
was nevertheless entitled to it. — 
Benjamin v. Foot (1856), 2 P. R. 47. — 
CAN. 
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Executton. 


ScH. 4 . — Writ oj deliver y (n\d ivrii of Wisistavee : 


16®9. .V IVOKY V. ('UUK’K- 

SIIANK, [1875] W. N. 249 ; Bitt. Brae. Cas. 05; 
1 CJiar. Cham. Oas. 123. 


Annotation: — Befd. Winfield Boothroyd (1 88C),54 L. T. 574. 

1610. .] — An order iimier K. S. 0., 

Ord. 48, depriving deft, of the option of retaining 
specific goods upon paying the value assessed can 
only 1)0 made after the value of the good.s has 
been assessed. — C orbktt v. I^ewin, [1884] W. N. 
02 ; Bitt. Bep. in Ch. 103. 

Annotations : — Refd. Winfield r. Boothroyd (188fi), 54 L. T. 

574 : Hyinas v. Ogdon (1904). 74 L. J. K, B. 101. 

1611. .] — It is not now necessary, 

by rca.son of R. S. 0., Ord. 48, r. 1, for the value 
of a chattel to be first assessed, as a condition 
precedent to the making of an order by a county 
ct. judge for the delivery of a specific chattel. — 
llYMAS V. OCJDEN, [1905] 1 K. B. 2 Ifi ; 74 B. .1. 
K. B. 101 ; 91 L. T. 832 ; 53 W. R. 209 ; 21 
T. 1j. K. 85 ; 49 Sol. Jo. 99, C. A. 

1612. Power of county court to issue.] — 

Winfield v. Boothroyd, No. 1608, ante. 

1613. Property in goods claimed — Whether in 
claimant or debtor.] — In trover deft, discharged on 
common bail ; pltf. having recovered in another 
action of trover for the same goods against another 
per.son : for tluit judgment altered the jiioperty 
of the goods. — A dams r. Bkououton (1737), 
Andr. 18 ; 2 Stra. 1078 ; 95 E. R. 278. 

Hnnoiahons Consd. Buckland v. Johnson (1854), 15 C. B. 

145. N.F. Brinsmoud v. IIarrisf>n (1871), L, U. (! C. P. 

584. Refd. Bobinson v. Searson (18 tJ), 0 Man. & (L 762 ; 

Cooper V. Shepherd (1846), 8 C. B. 266; Marstoii v. 

I’hillips (ISOJ), 3 Now Ih'p. 35. 

1614. .] — Declaration for money had 

& received ; plea that the debt was for money due 
from deft, jointly with A. & that pltf. had already 
sued A. in trover A recovered judgment against 
him for £100, A that tlic causes of action for which 
pltf. then recovered judgment included all the 
present causes of action. The e'V’idence was, that 
deft. A A. had wrongfully converted pltf.’s goods 
by selling them, but that deft, alone had received 
the proceeds £150 ; that i)ltf. liad sued A. in 
trover A recoA^ei'ed £100 as the value of the goods 
at the time of the conv<u-sion. Tlic plea was then 
amended by striking out the allegation that the 
debt was for money due from deft. A A. jointly, A 
Bub.«i ituting that the money .sued for was money 
received as the procet*ds of the sah' of tlie goods 
in tlie declaration mentioned: — Held: (1) the 
amendment was right, A was rightly made without 
imposing on deft, the costs of the day; (2) the 
I)lea, as amended, was an answer to iJtL’s claim 
for the whole proceeds of the sale. 

Senthle : (3) judgment recovered in trover for 
the conversion of goods vests the property in the 
goods in deft, from the time of the convtTsion. — 
Buckland v. Johnson (1854), 15 C. B. 145; 2 
(). L. R. 781 ; 23 L. J. C. P. 201 ; 23 Ti. T. O. S. 
190 ; 18 .Tur. 775 ; 2 W. R. 565 ; 139 E. R, 375. 


Amioiations :-—As to (i) Consd. St. liOsky v. Green (186(1 

Refd. Koutledge v. Hielc 
^ ’ lOittcrs V. Allfr<!y (1874), L. U. 1 

L. t. 29; Camhefortr. Chapman (1887), 19 Q. B. D. 229 
Wegg Prosser r. Evans. fl894] 2 Q. B. 101; Isaacs 
Salbstem, [1916 J 2 k. B. 139. As to (3) N.F. Brinsmea 

llep. 35. Generally, Menti 
^ ^ ’ Smith V. Baki 

(1873), L. It. 8 C. P. 350 ; Itiee v. Heed, [1900] 1 Q. B. 5 

1615. Until satisfaction.]- -A jud^ 

ment against deft, in trover without satisf actio 
does not vest the property in the goods in deft. 


Brinsmead ?•. ITarrison (1871), Ti. R. 6 C P. 
584 ; 40 L. J. C. P. 281 ; 24 B. T. 798 ; 19 W. R-. 
956 ; affd. (1872), B. R. 7 0. P. 547. 

Annotations : — FoUd. He Ware. Ex ]>. Drake (1877). 5 Ch. D. 
866. Consd. Bradley &: I'ohii r. Ramsay (1912), 106 
L. T. 771. Folld. He. Gnnsbonrg, |1920j 2 K. B. 426. 
Mentd. He Crook, Ex p. Collins (1891), 66 L. 'J'. 29 ; He 
London & General Bank, Ex p. Theobald (1895), 73 L. T. 
304 ; Penny v. Wimbledon U. D. C. (1899), 80 L. T. 615 ; 
Howe V. Oliver (1908), 24 T. L. R. 781 ; London Assocn. 
for Protection of Trade r. Greenlands, [1916] 2 A. C. 15 ; 
Goldrei, Foucard v. Sinclair & Russian Chamber of Com- 
merce in London, [1918] 1 K, B. 180 ; Parr r. Snell, 
11923] 1 K. B. 1 ; The Koursk, [1924] J\ 140. 

1616. .] — A judgment creditor 

in an action of detinue not having received the 
value of the goods, the property in the goods 
remains in him until execution has issued on the 
judgment. — Re Scautii (1874), 10 Ch. App. 234 ; 
sub nom. Re Scartii, Ex p. Bcarth, 41 Jo. ,1. Bey. 
29 : 31 B. T. 737 ; sub nom. Scarth v. Scarth, 
23 AV. R. 153, B. J.B 

Annotations : — Reid. Eberlc’s Hotels & R(‘stauraiil. Co. r. 
JonuH (1887), IS Q. B. D. 459. Mentd. Peruvian Guano 
Co. r. Dreyfus, [1892] A. C, 170, n. 

1617. On Sept. 20, 1917, 

debtor transferred his assets, including certain 
furniture, to a eo. formed by liira. On Sept. 27 
he committed an act of bkpey. upon which a 
jictition was presemted on Oct. 8, A a receiving 
order was made against him on Oct. 24, followed 
by an adjudication on Dec. 12. AfBu* the date of 
the receiving order part of tJie furniture was sold 
by tlu! CO. to a bond fide j)urcliascr for value without 
notice, by whom it was resold to another purchastT 
in the same position. On Feb. 3, 1919, the trans- 
fer of Sept. 20. 1917, was held to bo fraudulent A 
void A an act of bk^joy., A the co. was oi-dered to 
deliver to the trust(‘e all tlie property comprised in 
that sale. The value of the jiroperty liaving been 
found by tlu' registrar, a further order was made 
against the co. to pay the amount of that value to 
the trustee. No payment having been made under 
that order the trustee claimed to recover the 
furnitui*e or its value from the ultimate purchaser : 
— Held: (1) on the authority of Brinsmead v. 
Harrison., No. 1615, aa/c, tlio judgment against the 
CO. being unsatisfied the trustee was not precluded 
trom proceeding against the purchaser to ren-over 
tlic furniture. — Re Gunsbourg, |1920] 2 K. B. 
426 ; suh nom. Re (tunsugurg. Ex p. Trustee, 
.S9 Ij. j. K. B. 72.5 ; [1920] B. A B. B. ,50 ; .nub uom. 
Re Gunsbouiig, Ex p. Book, 123 E. T 

'r. B. R. 485 : 64 Sol. .lo. 498, B. A. 

Annotations As to (2) Refd. He Wigzoll, Ex p. Hart, 
11921 ] 2 K. B. 835 ; He J)t)DibroWHki, Exp. 'J’niHtec (1923 b 
92 L. J. CJi. 415. 

1618. Defendant bankrupt.] — 

•Tudgment for pltf. in an action of detinue : — 
Held : not to change the property in tlie detained 
chattel until satisfaction of the value found by 
the judgment : even tBough satisfaction was pre- 
vented by the bkpey. of deft. —A'c Ware, Ex p. 
Drake (1877), 5 Bli. D. 866 ; 46 B. .1. Bey. 105 ; 

T. 677 ; 25 W. R. 011, B. A. 

Amiotations : — Refd. lOberle’K Hotels & Restaurant Co. r. 
Jonas (1887). 18 (j. B. D. 459 ; Bradley & Cohn v. llamsay 
(1912), 106 L. T. 771. 

Power of county court judge.] — Bee Ooitnty 
Courts, Vol. XTTI., p. 517, Nos. 667 670. 


Sub-sect. 2.— Writ of Assistance. 

1619. For what purpose applicable — Goods 
locked up.] — Cazet de la Borde v. Otiion (1874), 
23 W. R. ilO. 

Annotation Folld. Wyman u. Knight (1888), 39 Ch. D. 105. 


PART III. SECT. 4, SUB-SECT. 2. 

t. For what purposes applicable — 
In aid of service of a writ— Or in 


execution of the process of the court .\ — • 
A writ of assistance will only be granted 
in aid of the service of a writ, or In 
execution of the process of the et.- — 


Robinson r. Wvnne (1836), 1 ,Sau. ^ 
Sc. 88, n.— IR. 

a. Whether to eject person— 



Part III.— Particular Forms of Execution. 


586 


1620. Defendant keeping out of the way.) - 

Cazet de la Borde V. Othon (1874), 23 W. 11. 
110. 

Annn^tion : — Folld. Wyman v. Knight (1888), .‘J!) Ch. I>. 

1621. — Absconding.] — The old Chancery 

remedy by writ of assistance, although, so far as 
the possession of land is concerned, abolished by 
H. S. C., 1875, & K. S. C., 1883, Ord. 47, r. 2, & 
although, so far as the delivery of chatt(‘ls is con- 
cerned, in great measure superseded by R. 8. (h, 
1883, Ord. 48, is still issuable in cases not met by 
Jt. 8. C., Ord. 48, e.<j. where chattels, such as 
documents, are in peril, & a receiver appointed by 
the ct. is unable to serve resp. or obtain possession, 
resp. having absconded & his clerks declining to 
give up the custody of the documents. — Wyman 
V. Knight (1888), 39 Ch. D. Kl.^i ; 57 1.. J. Ch. 
880 ; 59 L, T. 101 ; 37 W. R. 70. 

Annotation lie Mandslay & Held, MjuidBluy v. 

Maudslay & Field. flUOO] 1 Ch. (502. 

1622. Not in respset of land —Superseded by 

writ of possession.]— Wyman v. Knight, No. 1(521, 
ante. 

1623. Documents in peril.] — Wyman r. 

Knight, No. 1021, ante. 

1624. Mortgage security .] — lie Taylor, 

Taylor v. Rawson, [1913] W. N. 212. 

1625. After what proceedings granted — Service 
of order — Attachment for disobedience thereto.] — 
After a writ of execution of a decree, & an attach- 
ment served on deft., pltf. may iiave an injunction 
to deft, to deliver possession, next a writ of 
assistance to the sheriff, commanding him to be 
aiding in putting pltf. in possession.— -S tribley r. 

(1744), 3 Atk. 275 ; 20 E. R. 901, L. C. 
Annotation: — Consd. Green v. Green (1828), 2 Sim. 394. 

1626. .] — Dovp: v. Dove (1784)» 

4 My. & Cr. 585 ; 2 Dick. 017 ; 1 Bro. C. C. 375 ; 
1 Cox, Eq. Cas. 101 ; 21 E. R. 411. 

Annotations : — Consd. (ircen v. Green (1829). 2 Sim. 394, 

430. Mentd. Aston v. Heron (1834), 3 L. J. Ch. 194. 

1627. .] — Re Tayl(.)R, Taylor v. 

Rawson, [1913] W. N. 212. 

1628. Procedure — Service of order — Indorse* 
ment.] — A party is entitled to a writ of assistance, 
under Ord. 13 of Aug. 1811, to enforce obedience 
to a decree, although the memorandum, in the 
form prescribed by Ord. 12 of Aug. 1841, indorsed 
upon the cojiy of the decree served, intimated that 
the party neglecting to obey it would be liable 
to process by attachment, .serjeant-at-arms, or 
sequestration. — Bower v. Cooper (1843), 2 Hare, 
408 ; 07 E. R. 108. 

1629. Application — By motion — Contents of 

affidavit In support.] — The affidavits in support of 
a motion for a writ of assistance need not show 
an existing non-compliance, but only non-com- 
pliance with the terms of the order sought to be 
enforced. — Webster v. Taylor (1851), 18 ,Tur. 
809. 

1630. - — Ex parte.] — Cazet de la 

Borde v. Othon (1874), 23 W. R. 110. 

Annotation : — FoUd. Wyman v. Knight (1888), 39 Ch. D. IG.'i. 

1631. Costs of writ — Incurred by purchaser — 


To obtain possession of land — Deductable from 
purchase-money.] — A purchaser of real estate 
upon a sale by the ct. was kept out of possession 
for a year through the opposition of pltf. in the 
cause, who was himself in occupation of the estate 
& was ultimately let into possession by virtue of 
a writ of assistance issued by the ct. : — -Held : the 
purchaser was entitled to have paid to him out of 
the purchase-money in ct. sums in respect of the 
following items : the costs of obtaining the orders 
under which he succeeded in getting possession ; 
an occupation rent foi the time during which he 
was kept out of possession ; compensation for 
deterioration of the property during the same 
period : arrears of tithes which he had been com- 
pelled lo pay— Thomas v. Bltxton (1809), Tj. R. 
8 Eq. 120 ; 38 E. J. Oh. 709. 


Sect. 5.- WRIT OF POSSESSION. 

Sub-sect. 1. — In General. 

Rev R. S. O., Ord. 42, r. 5, Ord. 47. 

1632. Substituted for writ of assistance.] — 

Ibidcr R. S. O., Ord. 48, a writ of posses.sion is now 
substituted for the writ of assistance, whether 
between jiartics or as against strangers to the 
action. —H all r. Hall (J878), 47 Jj. .1. Gh. 080. 

1633. Wyman v. Knight, No. 1(521, 

ante. 

1634. When issuable — Enforcing judgment for 
recovery of land.] — Scriven v. Prince (1591), 
Cro. Eliz. 205 ; 78 E. R. 520. 

1635. Foreclosure order not such 

Judgment.] — An order for foreclosure ab.aolute is 
not a judgment for the recovery of the possession 
of land within R. S. 0., 1875, Ord. 42, r. 3. Hence 
after foreclosure absolute pltf. is not entitled to a 
writ of iHissession. — W ood r. Wheater (1882), 
22 Gh, D. 281 ; .52 li. J. Gh. 144 ; 47 L. T. 440 ; 
31 W. R. 117. 

1636. Forfeiture of lease by tenant.] — 

West v. Rogers (1888), 4 T. E. R. 229, D. G. 

1637. Tenant holding over.] — Where a 

notice to quit, given i)y a rector to the tenant of 
liis glebe land expired on Dec. 25, &, on .Tan. 17 
following a seque.stration was read in the eliurch, 
& the rector afterwards by order of the sequestra- 
tor, received from the tenant, who held over, a 
weekly allowance, wJiich he described in a receipt 
as issuing out of the tithe & glebe : — Held : ( 1 ) the 
rector miglit still maintain an ejectment, laying 
the demise on .Tan. 1 , as between Dee. 25 
.Tan. 17 the tenant was a trespasser 

(2) I think the rector is not now entitled to the 
possession of the glebe lands & that he cannot sue 
out a writ of habere facias possessionem in this 
action (D.vmpier, .T.). — Doe d. Morgan v. Bluck 
( 1813), 3 Gamp. 447, N. P. 

Annotations : — A « to (2) Refd. Bennett u. Apperley (1827), 

6 B. & C. G30 ; Knight v. Clarke (1885), 15 Q. B. D. 204. 

Oenerally. Mentd. Harding v. Hall (1842), 10 M. & W. 42 ; 

Doe d. Gardner v. Kennard (1848), 12 Jur. 821 ; Banter 

V. Cresswell (1850), 14 C4. B. 825 ; l*owell v. Hibbert 

(1850), 15 Q. B. 129. 


lVfu> claims title hy possession .] — The 
Ct. of Ch. will not grant to the pur- 
chaser under foreclosure a writ of 
assistance to turn out a party who has 
boon long in possession of the promises, 
& claims title by possession, & who has 
not been deft, in the foreclosure suit, 
but will remit the purchaser to his 
action of ejectment at common law. — 
Wooden V. Bushen (1849), James, 429. 
—CAN. 

b. To effect execution of 

attachment — -Against a party who rescues 
himself.]— \ writ of assistance will ho 


granted to effect the execution of an 
attaciiment, against a party who 
rescued himself, & also a conditional 
order for an attachment against him 
& another party who prevented the 
bailiff from following up the arrest. — 
Anon. (1830), 3 L. H. Ir. 190. — IR. 

0. To aid receiver.] — A wyit of 

assistance will not be awarded in aid 
of a receiver when acting under a 
general order for liberty to distrain. — 
Anon. (1824), 1 Hog. 207.~IR. 

d. .1 — A writ of assistance 


will not be granted to aid a receiver 
in distraining for rent, although the 
distress has been previously rescued, — 
White v. Puibbs (1837), 1 Sau. & Sc. 
88 .— IR. 

e. Not in force — After one year 
from teste — Unless renewed .] — -A ^v^it 
of assistance in execution of a decree 
of the Ct. of Ch.. for the recovery of 
land, is a writ of execution, & ia not 
in force after one year from the teste, 
if xmexoouted, unless renewed. — Adam- 
son V. Adamson (1887), 12 P. R. 21, — 
CAN. 
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Execution. 


Sect. r>. — Writ of possession : Sub -sects. 1 tfe* 2, 

1638. Distress by landlord after judg- 

ment.]— Tlio landlord of premises, after notice to 
quit, brought an action of ejectment against the 
tenant, & obtained a verdict. The latter still 
continuing in possession, the landlord afterwards 
distrained on him for rent, which became due 
after the verdict, & which he paid ; — Held : the 
execctioa in the ejectment could not be stayed, 
as the tetiant should have disputed the distress.-— 
UoE d. Holmes v. Davies (1818), 2 Moore, C. 1*. 
581. 

1639. Ten years after judgment — Judg- 

ment not revived.] — (1) Where a pltf., after an 
interval of ten years, sued out execution in 
ejectment, without reviving the judgment by 
sci. fa. : — Held ; the defect was so material that 
the ct. would set aside tlu; execution. 

(2) The tenant in possession on whom the de- 
claration was served, can made this application 
to set; aside the execution, though he does not 
appear to the declaration, & though judgment is 
signed against the casual ejector ; but, as r<‘gards 
the lessor of i)ltf., the ct. cannot set aside the 
execution with costs, unless by consent.- Good- 
TiTLE d. Murrell v. Hadtitle (1841), 0 Howl 
lOOSl ; 5 Jur. 990. 

.-i nnoUilion :—'Reld. Spooner r. I'aync (1817), 17 L. .T. Q. IL 

1 ) 8 * 

1640. Prior action of ejectment referred to 

arbitration.] — -An action of ejectment for land 
taken possession of by defts., a railway co., for 
the j)urposes ot the railway, under incomplete 
proceedings, pursiiant to Lands Clauses Con- 
solidation Act, 1815 (c. 18), was refiTred to arbitra- 
tion, the order of referen(;e providing that the 
cause cV all matlors in dlflerence betAVoen the 
parties should be lefeiTrul, & that the arbitrator 
should decide what sum should be paid by defts. 
to pltf., as the pric<^ of, or compensation for, tiio 
lands of pltf. which defts. had taken for the pur- 
I)Ose of their railway; pltf. agreeing to cxccuto 
such a convcyan(;c as the arbitrator might direct, 
A that the money paid into tlic Bank of England 
should be disposed of as the arbitrator sliould 
direct. 4'he arbitrator direcUid that the verdict 
entered for pltt. sliould stand, A awarded a .sum 
to be paid to pltf., as the price of A compensation 
for the laiul of ]»ltf. which the co. had at the time 
ot tlu; making of the order of reference taken for 
tlie purposes of their railway, A directed the 
amoinit to be paid to pltf. out of the money in 
the Bank of England, A the residue to be paid to 
defts. ; A he further awarded that there were no 
other matters in difference, between the parties, 
A that the above payments were to be made A 
taken in full .satisfaction A discharge of all matters 
in difference between them. It appeared that the 
money in the Bank included the purchase-money 
of other land of pltf. of which defts. had lawful 
possession, A pltf., treating the sum awarded as 
applicable to that, issued a writ of habere facias 
possessionem, A was put in possession :—Senible : 
pltt. had no right to sue out the writ of habere 
Jactas possessionem. — Smalley v. Blackhurn Ry. 


Co. (18.57), 2 H. A N. 158 ; 27 L. .T. Ex. 05 ; 5 
W. R. 521 ; 1.57 E. R. 07. 

1641. After title of claimant expired— 

Unless issue would prove nugatory — Onus of proof 
on defendant.] — Where sub-lessee holds over, he 
may be ejected by the lessee under a writ of 
possession, although at the time of the trial the 
lessee’s title may have expired as against his 
lessor, provided the lessor has not demanded 
pos.session from the lessee. 

It should have affirmatively appeared that pltf. 
was without any title. To show tlie expiration of 
the old title without negativing the existence of 
a new one is not sufficient. — Gibbins v. Buckland 
(1803), 1 11. A C. 730 ; 1 New Rep. 370 ; 32 
E. J. Ex. 150 ; 8 L. T. 87 ; 9 Jur. N. S. 207 ; 11 
W. R. 380 ; subsequent proceedings, sub nom. 
Buckland v. Gibbins, 1 New Rep. 541, li. C. 

Annotation : —FoUd. Knight v. Clarke (1885), 15 Q. B. 1). 

294. 

1642. ^.] — Where a landlord 

has recovered judgment in an action against his 
tenant for the possession of premises which had 
been lield ovei’ after tin; expirat ion of tjio tenancy, 
he will l)e allow<;d to issue the writ of possession 
not withstanding that his estate in the pi’emises 
terminated aftt;r the commeneement of tlie acd-ion 
A before the trial, mdess it be unjust A futile to 
issue such writ, A it is for deft, to show 
allirmatively that this will be the result of issuing 
such writ.— Knight Ct.arke (1885), 15 Q, B. I). 
294 ; 54 L. J. Q. B. 509 ; ,50 J. B. 84, C. A. 

By county court.] -See (’oltnty Courts, 

Vol. XIII., p. 517, No. 000. 

1643. Sufficient description of property —House 
& orchard.] —P]jectment lies for a “house A 
orchard.” The words are known well enough A 
contain sufficuont; coHaint y so that the slierilf can 
make exec'utiori. — Royston v. Eccleston (1023), 
Cro. Jac. 054 ; Palm. 337 ; 79 E. R. 505. 

1644. ^ Whether precise extent to be speci- 
fied,] — In an ejectment for fifty acres of furze A 
heath, it is sufficient without s])ecifying how muiJi 
of such.— Connor v. West (1770), 5 Burr. 2072 ; 
98 E. R. 403. 

1645. .] — After pltf. in ej(;ctment has 

proved Ids title to a verdict the ct. will not try 
the question of the precise extent of pUf.’s claim 
as defined by x^artieular motes A bounds. — Doe d. 
Drapers’ Co. v. Wii-son (1819), 2 Stark. 477. 

1646. Sufficient to ensure identification.]- 

An order for the delivery of possession of mort- 
gjigod property by the mtgor. t<j the intgee., 
forming part of a judgment for foroelosurt; abso- 
lute, ought to contain a description of the propiHy 
a 3 set forth in the mortgage dex'd, in ord<;r that the 
writ of possession may be filled up in sueli a way 
as to enable the shorifT to identify the jiroiDerty 
of which he is directed to deliver possession. — 
Thynne Sarl, [1891] 2 Ch. 79 ; 90 J.. J. Ch. 
590 ; 04 L. T. 781. 

1647. Costs —Defendant may call upon plaintiff 
— To deliver bill of costs.] — Pltf. having obtained 
judgment in ejectment, A executed a writ of 
possession : — Held : deft, was entitled to call 
upon him to deliver a bill of costs. — Baker v. 


PART HI. SECT. 5. SUB-SECT. 1 

1642 i. When issuable — After Hilt 
Claimant expired — Unless issue wo 
prove nugatory.l-^U a person, hav 
title to the poHsessIou of land, brine 
ejectment. & lose his title by ^ 
occurrence subsoquent to act 
brougtit, he is entitled to judginen 
costs, hut not to a habere .- — -Toni? 
Cleary (1872), l. ii. 7 (j. h. 17.— IF 


f. Mortgagor holding cn^er after 

sale of property — Under alleged con- 
tract to purchase .] — On appeal from 
the refusal of a Judge of the iSupreine 
Ct. to grant a writ of possession it 
appeared that pltf. held a mlgo. on 
doft.’s property, & that the property 
was sold under foreclosure prooeedinga, 
& bought In by pltf., who received a 
deed from the sheriff, hut that deft, 
continued in possession subsequent! >’ 


under an alleged contract to purchase : 
— Held : the writ was properly refused. 
— Kaulbach V. yriPLE (1888), 20 
N. H. B. (8 K. & G.) 334 ; 9 C. 3^. T. 
50.— CAN. 

Afirr dismissal of 
In suit for redemption of mortgage.}— 
A decree dlsTnissing a hill on default 
of payin(;nt of the amount found due 
iu a suit for redemption of a mtge. 
is equivalent to a dccn;o of absolute 
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Saunders (1860), 7 C. B. N. S. 858 ; 29 L. J. C. P. 
158 ; 1 L. T. 403 ; 6 Jur. N. S. 637 ; 8 W. R. 190 ; 
141 E. R. 1053. 

1648- Discretion of court — Judicature Act, 

1890 (c. 44), s. 5.]— The issue of a writ of pos- 
session, in pursuance of a judgment for possession 
of premises is a proceeding in the Supreme Ct., & 
the costs of & incident thereto are in the dis- 
cretion of the ct. or judge under above sect. — 
Dartford Brewery Co., Ltd. v. Moseley, 
11906] 1 K. B. 462 ; 75 L. .1. K. B. 279 ; 94 L. T. 
263 ; 54 W. R. 333 ; 22 T. L. R. 304 ; 50 Sol. Jo. 
270, 0. A. 

Annatalion Mentd. J^addington B. O. v. Kensington 
Itoyul B. C. (1911), lOri L. T. .35. 

.J See, generally, Part^ IV., 


Sub-sect. 2.— Execution of Writ. 

A. In General. 

See R. S. C., Ord. 42, r. 5; Ord. 47. 

1649. Preliminaries to execution — Leave of 
court — Recovery of mortgaged lands — Receiver In 
possession.]— Where a mtgee. of leaseholds has 
obtained tlie appointment by the ct. of a receiver, 
the lessor who by leave of the ct. brings an action 
for recovery of the land against the lessee, A 
recovers judgment, cannot proceed to enforce the 
judgment as against the receiver in possession by 
writ of possession without the leave of the ct. — - 
Morris v. Baker (1903), 78 L. .T. Oh. 143 ; 52 
W. R. 207; 48 Sol. Jo. 101. 

1650. Proof of service of order — With 

proper Indorsement — R. S. C., Ord. 41, r. 5.] — Where 
an order was made directing delivery of certain 
prtimises into the possession of a receiver appointed 
l)y the order, but no time within which delivery 
of possession was to be made was specified in the 
order : — Held : a writ of possession could not 
issue because R. 8. C., Ord, 51, r. 5, had not been 
complied with. — Savage v. Bentley (1904), 90 
].. T. Oil ; 48 Sol. Jo. 507. 

1651. Immediate execution — Before return.] — 
Goodright d. Baker v. Sturdy (1729), 1 Barn. 

K. B. 193 ; 94 E. R. 133. 

1652. Execution unnecessary -Claimant ad- 
mitted to possession.] — To entitle a party to main- 
tain tnvspass for the mesne profits, it is not 
necessary to tixeciite an habere, if pltf. has be(ui 
let into i)ossession by deft. — C alvart r. Horhfall 
( 1803), 4 Esp. 167, N. P. 

1653. Delivery of possession — Claimant to shQw 

what land recovered— Mistake at his own peril.] — 
ScRiVEN V. Prince (1591), Cro. Eliz. 265 ; 78 

E. R. 520. 


1654 . Claimant must receive from Sheriff- 

Effect of clalmanPs non-appearance.] — Floyd v. 

Bethili. (1617), 2 Roll. Abr. 459. 

AnnoUiiion Wray r. Thorn (1744), Whies, 488. 

1655. Part in name of whole — Whether 

sufficient. ]—Molineux v. Fulgam (1622), Palm. 
289 ; 81 E. R. 1086. ^ ,,, 

Annotation: — Mentd. Tippet r. Eyres(1690), 5Mod. Hop. 4 j7. 

1656. More than contained in writ— Lia- 

bility of sheriff.] — If the writ of habere faciaa^ 
possessionem contains more acres of land than ai e 
expressed in tlie declaration, it is error. } 

the sheriff gives possession of more land than is 
contained in the writ of habere facias possessionem, 
an action of the case lies against the sheriff, or an 
assize lies for the land (Roll, C.J.). Lumley v. 
Nevil (1650), Sty. 238 ; 82 E. R. 076. 

1657. — — Redellvery of surplus.]— 

Eje ctnient for live-eighths of a cottage. 

gives possession of the whole ; the tenant shall be 
restored to his possession of three-eighths of the 
premises. — R ob d. Saul v. Dawson (1770), 3 
Wils. 49 ; 95 E. R. 927. , . t 

A nnotntions .’—"RqU. Doc d. SloT>h(’U ^ 

!)‘Jl ; Dtte d. Uollycr v. King (ISol), 6 Exuh. 791. 

1658. — Liability of claimant.] -In 

ejectment f(jr a house & land, it appeared at the 
trial Giat thci houH(‘. was held for a term which was 
unexpirod at tlie time of the demise laid in the 
declaration. Deft, had entered into the common 
consent rule, & a gencii'al verdict was found for 
liltf. : — Held : he was entitled to retain the 
verdict, but thc^ e.xeeutiou should b(^ conlincd to 
such part as the lessor of xdtf. had a right t(> enter. 

It has been an establislnHl rule in actions of 
ejectment that when pltf. recov(irs a verdict, R be 
proves a title to a ])art, he may take his verdict 
generally, unless it is otherwise consenUni to or 
arranged at the trial ; but it is at^ his peril what 
ho takes jiossession of under th(i (jxeeution (Lord 
Abinger, G.H.).— Doe d. Davenport v. Rhodes 
(1843), 11 M. & W. 600 ; 1 Dow. It L. 292 ; 12 

L. J. Ex. 382 ; 1 L. T. O. S. 289 ; 152 E. R. 945. 

Consd. Doe d. Bowman v. I-ewls (1 814), Id 

M. A: W. 211. Refd. Alcoek v. Wilshaw (IbbO), b Jur. 

XT VJ R D U 


1659. Subject to easement — Rightofway.] — 

Trespass would undoubtedly lie ; why then siiould 
not an ejectment? It is said the sheriff cannot 
deliver full jiossession. But why not ? Indeed, 
it must bo subject to the easement, but there is 
no other dilliculty in tlie matter (per OuR.). — 
Goodtitle d. Chester v. Alker & Elmes (1757), 
1 Burr. 133 ; 1 Kcny. 427 ; 97 E. R. 231. 

yl/iaoeaOnas Mentd. ThompBon v. West SornorBot Mineral 
Uy. (1857), 29 L. T\ O, S. 7 ; Harrison v. Jiutland, 1189JJ 
I y. U. 142 : London Land Tax Uomrs. v. C. L. Ity., 
11913] A. C. 301. 


or iiuoonditlonal forecloHuri), & tlie Ct. 
of Equity has jarisdicliou under it to 
order a writ of possession to be issued 
under C. .S. N. B. 1903. c. 112, s. 141.-- 
Patcheli- V. Colonial Investment & 
IjO.vn Co. (1907), 38 N. B. R. 339 ; 4 
E. L. R. 182.— CAN. 

until costs taxed — 
Or ivaived .] — Where in an ojoctment 
after dehsuee taken pltf. obtains a 
verdict for possession mesne rates & 
costs execution cannot issue until the 
judgment is complete & pltf. is therefore 
not entitled to a writ of possession until 
the costs are taxed & added to t.he 
judgment or are waived by lain. — • 
Beasley v. Chapman (1880), 6 L. R. Ir. 
393.— IR. 

PART III. SECT. 6, SUB-SECT. 2.— A. 

k. Delivery of possession — Effect of 
claimant’s non-appearance.] — Where the 
sheriff roturriod to tlie first writ of 
habeas that “ none came to receive 


possession ” the lu-osiunption of release 
of the judgment did not arise in the 
same manner as if nothing iiad been 
done upon the judgment .--.) oiinston 
V . McKenna (1863), 3 P. R. 229.— CAN. 

1. Power of sheriff — Only 

amount described in deed.] — W. obtained 
an order for a MTit of possession of 
lands & premises purchased by him at 
a foreclosure sale. An appeal from 
tlio order was taken on behalf of J. B., 
widow of T. B., the mtgor., on the 
ground that the lands in question were 
held by her under lease from tlie 
Crown, & that, a question of title having 
been raised, such question could not 
be decided in a summary way, but that 
possession must be sought by action 
at law : — field : the shoritT could only 
put W. in poHSes-sion of the lands 
actually described in his deed, & 
J. B. having shown that the land she 
occupied & claimed under lease from 
the Crown was outsl«lo of that 


description, she had no ground for 
opposing the issue of the writ . — lie 
Stitaut (1886), 19 N. 8. R. (7 R. & C.) 
444 ; 7 C. L. T. 437. CAN. 

m. Duty of sheriff .] — Upon an 

attempt to execute a writ of posses- 
sion under a judgment against G., who 
was in actual possession, he was served 
with a notice by B. claiming tlie land 
mentioned in the writ. & informing 
tlie sheriff that the house standing 
tiiorcon w'as locked & that he, B., had 
the key : — Held : the sheriff’s duty, as 
soon as lie received the writ, was to 
break open the door & give pltf. pos- 
session. — ^H all r. Bowekman (1900), 
19 P. R. 268 ; 20 C. L. T. 441.— CAN. 

n. Ineffective execution — -Absolute title 
in defendant. \~V\tis. & deft, in eject- 
ment derivmd title from the same ori- 
ginal grantor, hut deft. & those under 
whom he claimed, in addition, relied 
upon title by possession extending 
over a period of upwards of twenty 
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Sect, 5 . — Writ of poft.<te.<tsion : Sub-scci. 2, A., li. 

C\] 

1 660. .1 - -In ejectment for lands which 

liad been used as the bed of a canal, the ct. held 
that the canal proprietors liad only an casement 
entitling them to exclusive possession of the land 
so long as it was used for the purposes of the 
(^anal, & that they had abandoned the use of some 
portion of the lands for that purpose. Upon an 
application to enter the verdict distributively, the 
(d. refused to do so, on the ground that the proper 
course was for the lessor of pltf. to direct the sheriff 
to execute the writ of possession by delivering ' 
possession only of those parts with regard to which 
the easement had ceased , & that if any attempt was 
made to interfere with the easement of the canal 
])roprietors, application should then be made to 
the ct. — Dok d. R. v. York (Archbp.) (1849), 14 
Q. B. 81 ; 19 I.. .1. Q. B. 242 ; 14 L. T. O. S. 347 ; 

1 17 E. K. 32. 

Anruitations : — Refd. Badger v. South Yorkshire By. & River 

Dun Co. (1858), 1 E. & E. 359. Mdntd. Medway Naviga- 
tion Co. V. Boinucy (1861), 7 Jur. N. y. 846. 

1661. By whom to be delivered — Order 

must state — Disobedience to irregular order.] — 

Where a rule of ct. in an action of ejectment, 
required possession of certain premises to be 
delivered up, but did not mention by whom, the 
ct. refused to make a rule absolute for an attacli- 
ment against the tenant in possession for not 
delivering them up ; as he was a stranger to 
the ejectment, also refused to grant a rule reijuiring 
him to deliver up possession. — Doe d. Lewis v. 
Ellls (1841), 9 Dowl. 944. 

1662. Tenant in possession — Stranger 

to ejectment.] — Doe d. Lewis v. Ellis, No. 1001, 
ante. 

1663. Turning out persons In possession — 

Where entirety recovered.] — The mode of executing 
the writ of possession when the lessor of pltf. 
recovers the entirety of the estate is different from 
what it is when he recovers an undivided portion 
only. In the one case it is the duty of the sheriff 
to put the lessor in possession of the whole estate 
by turning out all the pereons there ; but in the 
other case the duty of the sheriff is, not to turn 
out the persons in possession, but only to put the 
lessor of pltf. in possession of the particular portion 
to which he is entitled (Parke, B.). — Doe d. 
Hellyer V , King (1851), 0 Exch. 791 ; 2 Ti. M, A; 
1\ 493 ; 20 1.. J. Ex. 301 ; 155 E. R. 705. 

1664. Where only portion recovered.] 

— Doe d. Hellyer v. King, No. 1063, ante. 

1665. Neglect of sheriff to deliver — 

Liability to action — Although judgment afterwards 
set aside.] — Mason v. Paynter, No. 1666, post. 


1666. — - - — Claimant’s costs of at- 

tempted execution.] — The lessor of pltf. in eject- 
ment, having recovered judgment against the 
casual ejector, obtained a writ of habere facias 
possessionem, & delivered the warrant to the 
sheriff’s officer to be executed. The sheriff, 
having received notice that the landlord intended 
to apply to set aside the proceedings for 
irregularity, his officer did not execute the pos- 
session ; & the proceedings wer(‘ afterwards set 

aside by a judge’s order, but not for irri^gularity, 
the landlord being let in to plead on payment of 
costs. The sheriff had not been ruled to return 
the writ. The lessor of pltf. had incurred expense 
before the judgment was set aside in endeavouring 
to get the writ executed, which expense the master 
refused to allow on taxation : — Held : the lessor 
of pltf. was entitled t-o recover this expense in an 
action against the sheriff for delaying to execute 
the possession. — Mason v. Paynter (1841), 1 
Q. B. 974 ; 1 Gal. A Dav. 381 ; 10 L. J. (). B. 
299 ; 6 Jur. 214 ; 113 E. R. 1406. 

1667. Judgment for possession under review — 
Part of claimant’s title undisputed — ^Execution 
confined to that part only.] — Doe d. Forster v. 
Wandlass (1797), 7 Term Rep. 117; 101 10. R. 
885. 

A nn-otationH : — Refd. Sniitli V. .Ter«ey (1821), 3 BIJ. 290. 

Mentd. Smith v. Spooner (181U), 3 Taunt. 2K>. 

B. Dispossession of Party Jlccovcruu!. 

1668. Whether new writ may issue —Dis- 
possession by former possessor.] — U pton A Wjr.ls 
Case (1589), 1 Leon. 145 ; 74 E. R. 135. 

1669. .] — Pierson w Tavernor 

(1016), 1 Roll. Rep. 353 ; 81 E. R. 529. 

1670. .] — Ratcliff r. Tate (1064), 

1 Keb. 779 ; 83 E. R. 1239. 

Annotation: — N.F, Doc d. Pate v. Boo (1807), 1 Taunt. 55. 

1671. — No return to writ.] — After pos- 

session once given under a writ, pltf. cannot sue 
out another writ of x>ossession, though he bo dis- 
turbed by the same deft., & though the sheriff 
have not yet returned the former writ. — D oe d. 
Pate 7’, Roe (1807), 1 Taunt, 55 ; 127 E. R. 751. 

1672. . 1 — Where a sheriff’s officer 

taking possession under a habere facias possessionem 
is dispossessed before lie delivers possession to the 
lessor of pltf., it is necessary that it should ajipcar 
that the jjcrsons dispossessing are acting in concert 
with deft. — D ob d. Thompson v, Mirehouse 
( 1833), 2 Dowl. 200. 

1673. Rule nisi in first instance.] — 

Doe d. Lloyd p. Roe, No. 505, ante. 

1674. Dispossession by third party — After 


years. Slat. Limitations hepan to run 
atrainst pltf. in 1862, at which time 
pitfs. were infants under the age of 
twenty-one years. Tho disability was 
removed in 1870, & tho period of ten 
years after removal of the disability, 
within wldch, under tho statute, pro- 
ceedings must be commenced, expired 
in 1880. No action of any kind was 
taken until 1884, at which time deft. & 
those under whom ho claimed had been 
in undisputed possession for upwards 
of twenty years : — Held : tho entry 
hy the sheriff in 1884, for the purpose 
of putting pitfs. in possession under a 
writ of habere facias, Sc tho attornment 
to pitfs. of the person then in possession, 
were ineffective as against deft., whose 
title was then absolute. & who could 
have maintained ejectment against 
pitfs. — Shea v. Burchell (1894) 
27 N. S. B. (15 B. & Q.) 235.— CAN. 


PART III. SECT. 5, SUB-SECT. 2.~B. 
1668 i. Whether n^w writ may issue — 


Dispossession by former possessor .] — • 
Where pltf. had tieen put In possession 
of land under a writ of possession, which 
wa.s tiioreupon returned by the sheriff 
as executed. Sc deft., loss than a year 
afterwards, regained possession & kept 
pltf. out, no change having occurred 
in the title in the meantime : — Held: 
pltf. was entitled to a new writ of 
possession. —pRoirroK v. Weller, 3 
C. L. T. 551.— CAN. 


1668 11. ■ — — .] — A writ of hah. 

fac. poss. was completely executed. Sc 
possession given to pltf. Three weeks 
after, deft, (claiming to bo equitably 
entitled. Sc who was informed & found 
that the premises wore vacant, & tho 
door of the house unfa^^tenod, & who 
denied knowledge of who opened it) 
retook possession. A rule to redeliver 
possession to pltf. or to attach deft, 
as for contempt, was refused. — 
McDermott v , McDermott (1863), 4 
1’. B. 252.— CAN. 


1668 lii. ,]— Where, after a 

writ of possession executed, deft, 
forcibly retook possession, Q. Ji. Div. 
made an order renewing the writ.— 
Stacpoolet. Walkh (1880), 6 L. K. Ir. 
444.— IR. 

167 1 i. No return to writ. ] — 

Where a pltf. in ejectment for a house 
Sc lands, had been in Jan. put in 
possession, under an habere of all 
the lands, but had loft deft, in 
possession of the house. Sc three weeks 
afterwards, pltf.’s cattle were driven 
off tho laud hy a body of people acting 
for deft., who, on a suhsequont day, 
put his own cattle on it, & twice 
expelled pltf. from the land in tho May 
following, tho return of the writ not 
being filed, tho ct. granted a renewal 
of the habere, there being no ground 
to presume that the rights of the 
parties had been changed since the 
execution of the habere. — Ihnehan's 
Lessee v. Antiionv (1826), Batt. 453. 
— IR. 
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quiet possession.] — 1{atcijff v, Tate (IfiOl), 1 
Keb. 779 ; 83 E. R. 1239. 

Annotation: — N.F. Doo d. Pate v. Poe (1807), 1 Taunt. 55. 

1675. — — - .] — On forcible entry, resti- 

tution granted after three years set aside. 

If possession be deliv(?red upon haherc facias 
possessionem or grant of restitution & it is avoided 
immediately by a new force, there the party may 
have a new habere facias possessionem or grant of 
restitution ; but if after the restitution awarded, 
the party enjoys quiet possession, <fe he be removed 
by a new force, there he ought to resort to a new 
remedy (Molt, C..1.). — R. v, Harris (1699), 
Carth. 496 ; 1 Com. (il ; 1 Ld. Raym. 482 ; 12 
Mod. Rep. 268 ; 3 Salk. 313; 90 E. R. 885 ; sub 
nom. R. V. Harnisse, Holt, K. B. 321 ; 5 Mod. 
R(5p. 443. 

1676. •!— -Devereux v. Underhill (1667), 

2 Keb. 245 ; 84 E. R. 152. 

1677. Repossession after writ returned — - 

Court wiil not interfere summarily.] -Although, 
whim an (execution is in progress the ct. will enforce 
obedience, & punish resistance, to its process, by 
attachment for contempt, & when possession is 
forcibly retaken befoixi the writ is r<;tui‘ned, will 
allow a fresh writ to be issued ; yet, when pos- 
s<'ssion is retaken, after the writ is ret-urned, it 
will not interfere summarily by rule or order to 
enforce redelivery of possession.— Wilson v. 
Cj I artier (18()2), 10 W. R. 546. 

1678. Power of sheriff to restore possession. 
Molineijx V. Fuj.gam (1622), Palm. 289 ; 81 E. R. 
1086. 

Annotation : — Reid. Tippot r. Eyres (16U0), 5 Mod. Rep. 457. 

1679. Issue of writ of restitution — Defendant 
paying costs of appiication.] — Doe d. Pitcher v. 
Roe, No. 499, anie. 

1680. Attachment against dispossessor.] — Upton 
A. Wells Case (1589), 1 Leon. 145 ; 74 E. R. 135. 

1681. .]- -Fortune v. .Iohnson (1651), Sty. 

; 82 E. R. 742. 

1682. .]- Smith v. Dorset (Farj,) (1651), 

Sty. 277 ; 82 E. R. 708. 

1683. Ratcliff p. Tate (1664), 1 Keb. 

779 ; 83 E. R. 1239. 

Annotedion : — N.F. Doo d. I’atc v. Roc (1807), 1 Taunt. 5.5. 

1684. .] — Doociet V. Roe (1688), Comb. 

1 50 ; 90 E. R. 398. 

1685. Dispossession not immediate— After 

interval.]— Kincsdale v. Mann, No. 1688, j^osl. 

1686. — — WiRSON V. Chartier, No. 1677, 
ante. 

1687. - .] — Lacon V. De Groat (1893), 10 

T. L. R. 24. 

C. Complelion of Execution. 

1688. When execution completed — Delivery of 
possession — Withdrawal of officers.] — (1) Execu- 
tion upon habere facias possessionem is not com- 
plete till actual possession given. 

Upon an habere facias possessionem, the execution 
is not complete until the bailiff deliver the posses- 
sion, & is gone (Holt, C.J.). 

(2) A recent ouster after possession given is a 
contempt, but if nine hours have intervened the 
attachment shall not go in the first instance. 

(3) A new habere facias possessionem cannot 
issue if the former be returned, though not filed. 

The ct. might grant a new habere facias posscs- 
sioneyn if the first was not returned {per Cur.). — 

1677 i, Reposseasion after writ 

returned — Court will not act summarily.] 

— After possession of preuii.ses re- 
covered in ojoctineut has hocu delivered 
to the owner by the ahcrllT, & the writ 
of possesslou is returned, the power 


King.sdale V. Mann (1703), 6 Mod. Rep. 27, 115 ; 
1 Salk. 321 ; Holt, K. B. 154 ; 87 E. R. 791. 
Annotation : — As to (3) Reid. Goodiight d. Baker v. Sturdy 

(1729), 1 Barn. K. B. 177. 

1689. Whether new writ may issue — Not after 
writ returned.] — Molineux v. Fulgam (1622), 
Palm. 289 ; 81 E. R. 1086. 

Annotation: — Mentd. Tippot v. Eyres (16U0), 5 Mod. Rep. 

457. 

1690. Before writ returned.] — Molineux 

V. Fulgam (1622), Palm. 289 ; 81 E. R. 1086. 
Annotation : — Mentd. Tippet v. Eyres (1690), 5 Mod. Rop. 

457. 

No return made.]— Molineux v, 

Fulgam (1622), Palm. 289 ; 81 E. R. 1086. 
Annotation: — Mentd. Tippot v. Eyres (1090), 5 Mod. Rep. 

457. 

1692. .] — Dogget V. Roe (1688), 

Comb. 150 ; 90 E. R. 398. 

1693. — King SD ale v. Mann, No. 

1688, a7)ic. 

1694. After possession had — By agreement 

of parties.] — Had actual poss(^ssion been had by 
agreement of parties or by delivery of the sheriff, 
tiie party can never after have any new hai>. far. 
possessionem ; but if there be agreement to deliver 
jiossession in futuro, if it be denied, a new writ 
may be had. — Loveless (Chapman’s Executor, 
V. Ratcliff (1664), 1 Keb. 785 ; 83 E. R. 1242. 

1695. By delivery of sheriff.] - 

Loveless (Chapman’s Executor) v. Ratclib’f, 
No. 1694, ante. 

1696. — — Agreement to give possession in 
futuro Not fulfilled.] — Loveless (Chapman’s 
Executor) v. Ratcliff, No. 1694, ante. 

1697. Until effectual execution obtained — 

Delivery of only part of land.] — Application that 
deft, might file an hob. fac. possessionem, to 
the intent that no new one might be taken out, 
or that w'hich was taken out should not be filed 
after the r(‘turn of it, refused, for the party hath 
election to return it or not, & may renew it at 
pleasure, till an effectual execution be had, albeit 
the iiarty had actual cxciuition ; yet if there were 
any sudden expulsion of him, ho shall not be 
estopped ; also if the sheriff give seisin but of part, 
he may have new hah. fac. for the rest. — Devereux 
T. Underhill (1667), 2 Keb. 245 ; 84 E. R. 152. 

1698. Only if first writ frustrated.] — Pltf. 

had got judgment & taken out a writ of possession ; 
when the sheriff came to execute it, tho tenants 
offciHul to attorn voluntarily ; upon which the 
sheriff did not execute his process ; the time of 
the return of the writ ran out, & then the tenants 
refused to attorn. Upon motion for a new writ 
of possession, the ct. said they never granted a 
new writ of possession, but where it appeared upon 
record that the first writ was prevented from being 
executed by entering a non mis it breve, or some 
other evidence given that the effect of the writ 
was immediately frustrated as soon as it was 
executed ; the writ was refused till such an 
entry should be made. — Goodright d. Baker 
V. Sturdy (1729), 1 Barn. K. B. 177 ; 94 E. R. 
121 . 

Dispossession of party recovering.] ~^S'cc 

Sub-sect. 2, B., anie, 

1699. Return to writ — Necessity for.]- Moli- 
neux V. Fulgam (1622), Palm. 289 ; 81 E. R. 
1086. 

Annotation : — Mentd. Tippet v. Eyres (1690), 5 Mod. Rep. 

457. 


PART III. SECT. 6, v«»UB-SECT. 2.— C. 

o. When execution completed — De- 
livery of possession. ] — Until the party 
gets the quiet & peaceable possession 
of the promises the writ is not executed. 


of the ct. in the suit is at an end, & 
an attachment will not bo granted 
against party re-entering. — D ok d. 
(^’oaswELLe, Smith (1874), 15 N. B. R. 
(2 Pug.) 141. —CAN. 
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Sect. 5 . — Writ of jjosaes&ion : Sub-sect. 2, C.; 
s ect. 3, Sect. C: Sub-sect. 1.] 

1700. Immediately after execution.] — Writs 

of habere facias possessionem in ejectment are 
within 3 & 4 Will. 4, c. 67, s. 2, & are properly made 
returnable immediately after the execution thereof. 
— l)OE d. Hudson v. Koe (1852), 18 Q. B. 806 ; 
21 L. J. Q. B. 359 ; 118 E. B. 304 ; sub nom. Doe 
d. IlowsoN e. Koe, 1 9 L. T. O. S. 202 ; 10 Jur. 725. 


SuD-sECT. 3 . — Bevkrsal of Judgment and 
Seiting Aside Execution. 

1701. Setting aside judgment — To enabie land- 
lord to defend — Judgment obtained without col- 
lusion.]- -In the absence of any suggestion of c61- 
lusion between the lessor of pltf. & the tenant, the 
ct, will not set aside a regular judgment in cjei-t- 
ment after execution, in order to let in the land- 
lord to defend. — Doe d. 'Thomson v. Roe (1835), 

1 Dowl. 115 ; 2 Scott, 181. 

1702. .] — After judgment in eject- 
ment, & possession delivered, the landlord of 
j)remises had been let in to d(dend the action, on 
the ground that he had received no notice of the 
proceedings ; A the judgment signed against the 
t;asual ejector had been set aside on jiayment of 
ct)sts, the lessor of pltf. undertaking to try at the 
next assizes ; & in case of his failure to do so, 
possession to be restored to the landlord, lie 
failed, howev^er, to do so, & judgment of nonsuit 
was entered up against him. The ct. afterwards 
granted a writ of restitution at the suit of the 
landlord. — Doe d. Stratfoud v. 8iiail (1844), 

2 Dow. A L. 161 ; 13 L. J. Q. B. 321 ; 3 L. T. O. S. 
185 ; 8 Jur. 538. 

1703. To let In tenant to defend —Such party 

not previously represented — Order in chambers.] — 

After judgment signed against the casual ejector, 
& writ of possession executed, a judge at chambers 
may, if satisfied as to facts, direct the judgment & 
subsequent proceedings to be set aside on payment 
of costs, A a party let in to defend as tenant, as 
where the attorney for such party was duly 
instructed to axjpear, but through inadvertence, 
sidTered the time to exjjire witliout appearing, 
although the case set up by such party is that he 
has been in xiossession throughout. — D oe d. 
Mullarky V. Roe (1840), 11 Ad. & El. 333 ; 3 
l\*r. & Dav. 31G ; 113 E. R. 442 ; sub nom. Doe d. 
Maiarchy V. Roe, 9 L. J. Q. B. 53 ; 4 Jur. 314. 

1704. To let in third party Injuriously 

affected — Application by summons — R. S. C., 6rd. 
27, r. 15.] — If a person, who is not a party to the 
record, seeks to set aside a judgment by which he 
is injuriously alTected, which deft, in the action 
has allowed to go by default, he ought by smnmons, 
taken out in tlie name of deft., or if not entitled 
to use deft.’ 8 name, then taken out in his own name, 
but in that c:ase served on both pltf. & deft., apply 
for leave to have the judgment set aside, to be 
allowed either to defend the action on such terms 
of indemnifying deft, as the judge may consider 
right, or to intervene in the action in the manner 
I)ointcd out by Jud. Act, 1873 (c. 60), s. 24 (5). 


The above rule is designed to enable judgments 
by default to be set aside by those who have or 
who can acquire a locus standi^ <fe does not give a 
locus standi to those who have none. — J acques v. 
Harrison (1884), 12 Q. B. D. 105 ; 53 L. J. Q. B. 
137 ; 50 L. T. 246 ; 32 W. R. 470 , 0. A. 
Annotation : — Mentd. Lock v, Pearce, [1892] 2 Ch. 328. 

1705. Execution set aside — Cause to be shown 
in time.] — Cause for setting aside execution in 
ejectment must be shown in time.— G eorge d. 
Bradley v. Wisdom (1759), 2 Burr. 756 ; 97 
E. R. 549. 

1706. Execution against tenant— Payment 

of rent & costs offered — Other grounds of forfeiture.] 

— After execution executed in an action of eject- 
ment, the ct. will not set the proceedings aside on 
jjayment of the rent due A costs of the action, if 
there are other grounds of forfeiture besides the 
nonpayment of rent ; A if sucJi an application be 
made, the ct. will dismiss it with costs.- Doe d. 
Lamrert r. Roe (1835), 3 Dowl. 557. 

1707. At instance of landlord — Not a party 

to proceedings.] — Where judgment A execution in 
ejectment was regularly obtained without collusion 
with the tenants in possession, the ct. refustul to set 
it aside at the instance of a i)arty who stated that 
he was landlord of thti premises, A had not received 
any notice of the declai'ation in ejectiiKujt. -- 
Doe d. Martin v. Roe (1835), 1 liar. A W. 46 ; 
1 Hodg. 223. 

1708. To let in tenant to defend — Payment 

of costs.] — D oe d. Mullarky v. Roe, No. 1703, 
ante. 

1709. Writ of restitution — Supersedeas to sheriff 
— Delivery before or after execution executed — 
Effect.] — T homas v. Owen (1614), 2 Bulst. 194; 
80 E. R. 1062. 

1710. Judgment set aside — Order to 

restore possession ineffectual.] — A judgment 
irregularly obtained set aside, A iiossession ordered 
to be restore ‘d ; but the lessor of jiltr., who held 
the X)ossession, absconding, the rule was in- 
elTectual. An application on biJialf of the late 
tenants in possession, for a writ of restitution 
granted. — G oodrigiit d. RussELL v. Noricutt 
( 1738), Barnes, 179 ; 94 E. R. 8(55. 

Annotations : — Consd. Doe d. Whittinifton r. Hard.s (IS.')]), 

20 L. J. Q. B. 4 00. Refd. Doe d. Stevens v. Lord (1837), 

2 Nev. & P. K. B. 00 4. 

1711. — -.] -(!) If a judgnumt in 

ejectment bo irregularly obtained, A xiossession 
delivered under it, A then the judgmemt bo set 
aside, the ct. will, in the lirst instRiioe, grant a rule 
requiring possession to be restored ; but if sucli 
rule become ineffectual by reason of the j)arty on 
whom it is to be served having absconded, a writ 
of restitution will be awarded. 

(2 ) Semhle : it is not necessary that a writ of 
restitution should bo founded upon matter of 
record. — D oe d. Whittington v. Hards (1851), 
20 L. J. Q. B. 400 ; sub nom. WiT'riNGTON d. 
WiTTiNGTON V. Hards, 17 L. T. O. S. 49. 

1712. — Although title not determined.] 

— Doe (1. Stratford v. Shail, No. 1702, ante. 

1713. Writs sealed not signed — No praecipe 

issued — Whether irregular.] — (1) In ejectment 
judgment was signed by pltf. as for want of a plea, 


— Mawsky’h Lkssck V. Ejector (1835), 
I Jo. Ex. Ir. 457.— IR. 

PART III. SECT. 5, SUB-SECT. 3. 

p. ^Setting aside judo aient — Molwn of 
one defendant — To have name struck 
out of ■proceedirius.y — Ati ejectment 
Kummons havititj boon aorvod on A. 

li., A. only defended, A B. allowed 
judgment to go by default. Pltf. 
obtained a v»-rdict, & issued a hah. fac. 


against both, whcroui»on B. moved 
to set it aside as against himself, or 
to liave his name struck out of the 
proceedings : — Held: pltf. was right, 
for if B. claimed no interest in the 
land, &, was not In posse-ssion, ho 
should have applied on receiving the 
summons to have his name struck 
out. — ■D’ARCY V. WfllTK 8c W 1 I.SON 
(18(55), 24 U. C, Jl. 570.— CAN. 

q. — ■ — ■ Irregular ity.\ — An order 


for a writ of possession made niidor 
il. S. C. 124, s. 23, omitted to specify the 
number of days after which the writ 
should issue as directed in said sect. : — 
Held : the order was made without 
jurisdiction & must bo quashed . — lie 
Broad Cove Coal Co. (1890), 29 
N. S. li. (17 R. & G.) L— CAN. 

r. Writ of rcstiluHon — Possession 
delivered under irregular writ,] — -Where 
In ejectment for non-payment of rent, 
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& writs of possession were sued out & executed. 
Deft, had left a plea at the judge’s chambers. 
Deft, obtained a judge’s order to set aside the judg- 
ment & writs of possession, & commanding the 
sheriff to restore the possession : — Held : the order 
ought not to have been made on the slieriff, <& 
writs of restitution issued upon the order were 
irregular. 

(2) Qu, : whether it is a valid objection to a 
writ of restitution, that no prcvcipe had been issued, 
or that the writs themselves were only sealed & not 
signed. — Doe d. Williams v. Williams (1834), 2 
Ad. & El. 381 ; 4 Nev. & M. K. B. 259 ; 4 L. J. 

K. B. 39 ; 111 E. li. 148. 

Annotation : — Consd. Doe d. Whittington v. Hards (1851), 
20 L. J. g. B. 400. 

1714. Need not be founded in matter of 

record.] — Doe d. WiiiirriNGTON v. Hards, No. 
1711, ante. 

1715. Order to restore possession — To whom 
directed — To party — Not sheriff.]— Doe d. W illiams 
V. Williams, No. 1713, ante. 

1716. Precedes writ of restitution.] — Doe 

d. Whittington v. Hards, No. 1711, ante. 

nil. — — To joint tenants — Demand by one - 
Without authority of others.] — (1) Where a rule of 
ct. ordered possession of lands to be restored to 
A., B., & C., or to D., their tenant, a demand by 

A. alone, without any spc'xial authority from B. & 
C. '.—Held ; sufficient. 

(2) Upon a refusal to comply with that demand, 
the ct. granted an attacdiment, although the 
affidavits in support of the rule nUi did not 
negative that i)ossession had been delivered to 

B. C., or to D. 

(3) Semblc : such omission would be fatal, 
wluu'c the rule is a rule absolute in the first instanc<i. 
— Corbett d. Clymer v. Nicholls (1851), 2 

L. M. & r. 87 ; 10 L. T. O. 8. 414. 

1718. Attachment for disobedience thereto 

—Absolute in first instance.] — Attachment 
absolute in the first instance- for non-dclivery of 
possession pursuant to a rule of ct.— Davies d. 
Povey V. Doe (1773), 2 Wm. Bl. 892 ; 90 E. 11. 

Delivery to joint tenants — 

Denial of possession by all.] -Corbett d. Clymer 
r. Nicholls, No. 1717, ante. 


Sect. G.— WRIT OF SEQUESTRATION. 

Sub-sect. 1. — Nature of Writ. 

1720. Founded on contempt -Existing — Not 
probable.] — Upon a judgment for the recovery of 
nioiKiy with costs, the master made aii order for 
the payment of the amount recovered with taxed 
costs within a limited time & in default for a writ 
of sequestration to issue : -Held : the master had no 
jurisdiction derived from the Ch. practice as alleged 
to make an order limiting the time for payment 
upon which alone a writ of sequestration could 
issue, on the ground that a judgment at common 
law to recover money is not analogous to a decree 
in Ch. ordering the payment of money. More- 
over a writ of sequestration is a proceeding founded 
upon contempt, & it was contrary to principle to 
found an order upon future possible contempt. — 
Hulbert & Crowe v. Catiicart, [1894] 1 Q. B. 


244 ; 63 L. J. Q. B. 121 ; 70 L. T. 558, D. G. ; 
on appeal, [1890] A. C. 470, II. L. 

Annotation : — Mentd. He Oddy, Major v. Haruess, 11906] 

1 Ch. 93. 

1721. Wilful — Not accidental.] — Pltfs. 

are here seeking to sequestrate the property & 
effects of deft. co. The gi’ound of that application 
is that defts. have committed a contempt of ct. 
by wilful disobedience of an order of the ct. The 
case is as if it were sought to commit a private 
individual to prison for contempt. We desire to 
make it clear that in such case no casual or 
accidental & unintentional disobedience of an 
order would justify either commitment or seques- 
tration . . . To justify so serious a proceeding the 
ct. must be satisfied that a contempt of ct. has 
been committed, in other words, that its order 
lias been contumaciously disregarded (Lord 
Russell, C.J .).— Fairclo'ugh & Sons v. Man- 
chester Ship Ganal Go. (No. 2) (1897), 41 Sol. Jo. 
225, (;. A. 

Annotation : — Consd. Stancoinb r. I’rowbridgo U. C., [1910] 

2 Ch. 100. 

1722. - Upon an apidication 

for rHMpiestral ion the question for the ct. is whether 
a contempt has bcum committal. The ct. has no 
jurisdiction oUu'rwisc to declare} the rights of the 
parties inLer se as regards any of the facts alleged 
in supi^or-t of the application. 

There is no wilful disobedience to an order of 
th(i ct., & as this has not been proved the motion 
is refused (Joyce, J.). — Meters, Ltd. v. Metro- 
politan Das Meters, Ltd. (1907), 51 Sol. Jo. 499. 

1723. .] — (1) An order is “ wil- 

fully disobeyed ” within R. S. G., Ord. 42, r. 31, 
if it is disobeyed, though without direct intent to 
disobey, & though by a S(!rvant f-hrough cartdess- 
ness, neglect-, or in dereliction of duty ; excex)b 
only when tlie disobedience is casual or accidental 
<fe unintentional within Fairiiough v. Manchester 
Ship Canal Co. {No. 2). No. 1721 , ante. 

(2) D(‘ftK. having broken an injunction, restrain- 
ing them from x>assing sewage into a stream, & 
failed to perform an undertaking, to cleanse the 
stream, a writ of se(piestration was directed to 
issue but to lie in the offict} for a period, & not to 
issue th(}refrom if the undertaking should bo per- 
formed ; with costs as between solr. & client. — • 
Stan(}omb V. Trowbridge Urban Council, 
(1910] 2 Ch. 190 ; 79 L. .T. Gh. 519 ; 102 L. T. 
047 ; 74 J. R. 210 ; 20 T. L. R. 407 ; 54 Sol. Jo. 
158 ; 8 L. (Jr. R. 031. 

1724. ■.] — (1) The issue of a writ of 

sequestration to enforce an order for the payment 
of a debt into ct. coui>led with the receijjt of money 
of the debtor by the sequestrator, does not of itself 
make the creditor a secured creditor within 
Bankruptcy Act, 1883 (c. 52). 

An exor., who at tlie date of the death of his 
testatrix was iud(;btod to her, was made deft, 
to an action in the Ch. Div. brought by his co- 
exors. for the administration of her estate. On 
the further consideration of the action an order 
was made that deft, should jiay int^j ct. to the credit 
of the action the amount which had been found 
due from him. He failed to obey the order, <& on 
the application of pltfs. a writ of sequestration was 
issued against him. The order was served upon 
a bank with which he had an account, & an order 
( was afterwards made directing the bank to pay 


& judgrnoat against tho casual ejector, 
the habere was executed before the 
affidavit ascertaining the rent was 
filed, the ct. awarded restitution. — 
Townshknd u. Casual Ejector (1832), 
Ale. & N. 228.--IR. 


FART III. SECT. 6, SUB-SECT. 1. 

1724 1. Founded on conternvt.\ — Se- 
questration is neither in form nor 
substance an execution ; it is founded 
on default of porformanco of the docroo 


of the ct. — Buhne v. Robinson (1844). 
7 I. Eq. R. 188.— IR. 

s. Means of compelling obedience to 
order of court .] — A writ of sequestra- 
tion, whetiier upon mesne or final 
process, is not in any sense an exocutiou 
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Sect. 0. — Writ of sequestration : Snh-sccls. 1 <£? 2, 
A. (fc B.] 

into ct. to the credit of the action, “ the seques- 
trator’s account,” the balance standing in their 
books to the credit of deft. This payment was 
accordingly made on Aug. C, & the same day a 
receiving order in bkpey. was made against deft, 
upon a creditor’s petition presented on the previous 
July 13. He was afterwards adju^cated bkpt. : 
— Held : pltfs. did not by virtue of the sequestra- 
tion, or by the subsequent payment into ct. 
become secured creditors of bkpt. but the money 
in ct. had passed to the trustee as part of the 
property of bkpt. divisible among his creditors. 

(2) As a rule sequestration is only issued as ri 
process against some person who has been guilty of 
contempt in order that he may purge his con- 
tempt (Romer, L.J .). — Be Pollard, Fx y. Pol- 
lard, [1903] 2 K. B. 41 ; 72 L. J. K. B. 509 ; 51 
W. R. 483 ; 47 Sol. Jo. 492 ; 10 Mans. 152 ; sub 
norn. Re Pollard, Ex p. The Trustee, 88 L. T. 
052, C. A. 


SuR-sEC'j'. 2 . — In What Cases Wurr may 

Issue. 

A. In General. 

See R. S. (’., Ord. 42, rr. 4, 0 ; Ord. 43, r. 0. 

1725. To compel answer — Order nisi in first 
instance — Answer before order absolute — In- 
sufllciency of answer,]— A sequestration nisi is the 
first process against a peer or member of the 
House of Commons though this is some hardship ; 
but if there be a sequestration nisi against a peer 
for want of an answer, & the peer jiuts in an answer 
which is insufficient yet the order for sequestration 
shall not be absolute, but a new sequestration 
nisi. — Clifford’s (Lord) Case (1720), 2 P. Wins. 
385 ; 24 E. R. 778. 

Annotations: — Refd. Gregor v, Arundel (1802), 8 Ves 87. 

Mentd. WellcHlcy v. Beaulort, Long WcUesley'H Case 

(18:51), 2 Uuss. &M. 630. 

1726. .] — Butler v. Rash- 

field, No. 1796, post. 

1727. .] — Smallbrooke v. Don- 

NEGAL (Loud) (1795), 3 Anst. G47 ; 145 E. R. 994. 

1728. .] — A sequestration to compel an.swer, 

may be executed, but no order will be made for the 
tenants to attorn till the commission is returned. — 
Rowley v. Ridley (1784), 3 Swan. 306, n. ; 2 
Dick. 622 ; 36 E. R. 874, L. C. 

Annotations : — Refd. Goldsmith v. Goldsmith (1816), 5 

Haro, 12 : 5 . Mentd. Walker v. Bell (1816), 2 Madd, 21 ; 

ITatt V. Inman (18811), 6 T. L. It. 91. 

1729. Non-performance of decree — Failure to 
produce papers.] — Sequestration nisi granted for 
not returning papers according to order. — Re 
Hassenclever (1785), 1 Bro. C. C. 434 ; 28 E. R. 
1222. 


1730. .] — Sequestration for non-pro- 

duction of deeds, discharged on payment of costs, 
the party having been examined, & denied know- 
ledge of them. — Pelham (Lord) v. Newcastle 
(Duchess) (1713), 3 Swan. 293, n. ; 30 E. R. 869, 
L C 

1731. .] — Detillin V. Gale (1799), 

1 Sim. & St. 275, n. ; 57 E. R. 111. 

1732. Execution temporarily suspended — 

Order nisi not served.] — An order having been 
made against deft, for a sequestration for non- 
performance of the decree, an application was made 
to discharge the order for irregularity, deft, by 
his affidavit positively denying that he had been 
served with the order riisi : — Held : the order 
would not be discharged but sequestration would 
be stayed for a fortnight, to give deft, an 
opportunity of complying with the directions of 
the decree by executing certain deed, etc. — 
SllUTTLEWORTH IK LONSDALE (EARL) (1788), 2 
Cox, Eq. Cas. 47 ; 30 E. R. 22, L. C. 

1733. Defendant in custody.] —Sequestra- 

tion for not performing the decree upon the return 
to an attachment, that deft, was in custody of the 
Warden of tlie Elect. — Errington v. Ward (1803), 
8 Ves. 314 ; 32 E. R. 375, L. C. 

1734. Non-payment of money.] Crawley r. 
Clarke (1791), 3 Bro. C. C. 373 ; 29 E. R. 591, 
L. C. 

1735. Performance of personal duty.] - Hide r. 
Pettit (1667), 1 Cas. in Ch. 91 ; Erccm. Ch. 125 ; 
22 E. R. 709. 

Annotation : — Refd. Wells r, Gibhs (1810), .'5 Bear. 399. 

1736. .] — Quavers v. Fountain (1087), 

Frticm. Ch. 99 ; 2 Eq. Cas. Abr. 281 ; 22 E. R. 
1083. 

1737. Non-payment of annuity-— Execution for 
arrears only.] — A benclicod clergyman granted an 
annuity by deed & made it chargeable on his living 
& gave a warrant of attorney in the common foi*m, 
tf) confess judgment at the suit of the grantee for 
£3,200. By the annuity deed it was agreed that the 
judgment to bo entered up on the warrant of 
attorney was to be a further security for the 
annuity & that no execution or sequestration should 
be issued thereon other than such sequestration 
as was therein mentioned, until the tannuity should 
be in arrear ; & the grantor then covenanted that 
if the grantee should at any time deem it expedient 
to sequester the living ; it should be lawful for him 
to issue a sequestration by virtue of the judgment 
for the £3,200, or any part thereof. Judgment 
having been entered up on the warrant of attoracy 
& the annuity being in arrear the grantee issued 
a sequestration for £3,200, which sum greatly 
exceeded the arrears due, & entered into possession 
of the living. On motion, the ct. refused to set 
aside the annuity deed warrant of attorney & 
judgment but directed that writ of sequestration 

amount of tho interest which had 
accrued between 1838 & 1812, boinp 
short of tho penalty of tho bond.' — 
Tiiackek V. Williams (1843), 6 

1. L. R. 97.— IR. 

t. To enforce obedience by corpora- 
tion to decree.] — ^lu proceeding against 
a corpu. to enforce obedience to a 
decree or order the proper proceeding 
is by orders nisi & absolute for a 
sequestration. — A.-Q. v. Brantford 
(circa 1859), 1 Ch. Ch. 26. — CAN. 

a. On ordinary common law jvdy- 
ment — For debt recovered before Judi- 
cature Act.] — A writ of sequestra- 
tion cannot issue on an ordinary 
common law judgment for a debt 
recovered before the passing of tho 
above Act, it not being an order for 
payment of a specific sum, & no day 


against lands, but is simply a means 
of compelling obedience to tho order 
of the ct. — Meyers v. Meyers (1874), 
21 Gr. 214.— CAN. 

PART III. SECT. 6, SUB-SECT. 2.- A. 

1734 i. Non-payment of money .] — - 
Before resorting to a writ of soiiuostra- 
tion under G. O. 291 for non-payment 
of money, a writ of fL fa. goods sliould 
be issued ; then, if that fails, an order 
attaching debts ; & a writ of sequestra- 
tion should only Issue (1) where tho 
lands are iiisufflcient to satisfy the 
debt, & it therefore becomes important 
to realise the profits during the year 
that must elapse before the lands can 
be sold under a fi. fa. : or (2) where the 
interest of tho debtor is of such a nature 
that it cannot be taken under a fl,. fa. 


Tills rule does not interfere with the 
power of tho ct. to order a sequestra- 
tion instead of a fi. fa., if occasion 
should require. — Nei^on v. Nelson 
(1874), 6 P. K. 194.~CAN. 

1734 ii. .] — Attachment against 

deft, for non-payment of money, & 
sequestration against the deft.’s pro- 
perty for tho same cause, both may bo 
kept up ; tilts ct. allowiiig the double 
execution, subject however to its 
discretion. — Crone v. O’dell (1821), 
2 Mol. 344.— IR. 

1734 lii. — ■ — .] — ^A sequestration hav- 
ing issued in 1 838 against a honoiiced 
clerk on a judgment on a bond, & marked 
for tho principal sum & interest then 
due, wliich sum was not levied & paid 
until 1842 ; the ct. gave the pltf. 
liberty to Issue a new execution for tlie 
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should continue in force only for the arrears that 
had become due on the annuity. — Britten v. 
Wait (1832), 3 B. Ad. 915 ; 1 L. J. K. B. 267 ; 
110 E.R. 336. 

Annotation : — Mentd. Waite v. Bishop (1834), 5 Tyr. 90. 

1738. Although partial levy under former writ.] 
^ — A writ of sequestration may issue, notwithstand- 
ing a partial levy may have been made under a 
former writ, the clergyman having only a life estate 
in certain freehold rents, the sheriff could not make 
the usual return of nulla hona. — Babbitts v. 
Woodward (1869), 20 L. T. 693 ; subsequent pro- 
ceedingSf 20 L. T. 778. 

1739. Ordinary Judgment — For recovery of 
debt.] — Hulbert & Crowe v. Oathcart, No. 1720, 
ante. 

Wilful contempt of court.] — See Sub-sect. 1, 

ante. 

B. Disobedience to Tn junctions by Corporate 

Bodies. 

See R. S. C., Ord. 42, r. 31. 

1740. Undertaking equivalent to order of court.] 

— R. S. C., Ord. 42, r. 31, is not intended to alter 
the practice of the ct. as it existed before the 
promulgation of the rules, & therefore an under- 
taking is equivalent to an order for the purposes 
of that rule, & can be enforced against a corpn. 
by sequestration. — Milburn v. Newton Colliery, 
Ltd. (1908), 52 Sol. Jo. 317. 

Annotation : — Retd. R. v. Wigand, lie Wigand (1913), 29 

T. L. B. 509. 

1741. Public authority.] — Sutton v. Barnet 
Local Board, [1877] W. N. 167. 

1742. Temporary suspension of execution 

— Application for — Court of Appeal will not enter- 
tain.] — (1) Where an injunction has been issued 
against a board of health, &; an order of sequestra- 
tion made to enforce it, the Ct. of Appeal will not 
suspend the order, but will leave the parties to 
make any applications for the purpose to the ct. 
below. 

(2) Senible : it is immaterial that the property 
of the board is held under Acts of Parliament, 
upon specific trusts for public purposes. — Spokes 
V. Banbury Board of Health (1865), L. R. 1 Eq. 
42 ; 35 L. J. Ch. 105 ; 13 L. T. 453 ; 30 J. P. 54 ; 
11 Jur. N. S. 1010 ; 14 W. R. 169, L. JJ. 

Annotation : — Oenerally, Mentd. A.-G. v. Colney Hatch 

Lunatic AByhim Committee (1868), 19 L. T. 708. 

1743. .] — A.-G. V. Walthamstow 

Local Board, [1878] W. N. 90. 

1744. .] — The ct. had granted an 

injunction restraining defts. from polluting with 
sewage a pool belonging to pltf., but suspended the 
order for three months to allow them to comply 
with it. They had moved the ct. for a further 
extension of time, but had been refused. As they 
had taken no steps to obey the order, pltf. soon 
after the expiration of the three months served 
them with notice of motion under R. S. 0., Ord. 
42, r. 31, for leave to issue sequestration against 
the property of the corpn. Before, however, this 
notice was served they remedied the nuisance, so 
the motion now came on merely as a question of 
costs. Defts. submitted the following technical 
objections under the R. S. C., 1883 : (a) no memo- 
randum had been indorsed upon the copy of the 


judgment served on them, as required by Ord. 41, 
r. 3 ; (b) no copies of the affidavits intended to bo 
used had been served with the notice of motion, 
as required by Ord. 62, r. 4 ; (c) there was no case 
for sequestration at all, but if there were pltf. was 
entitled to, & ought to have issued his writ under 
Ord. 43, r. 6, without moving for leave ; {d) applica- 
tion for leave, if necessary, ought to have been by 
summons in chambers, in accordance with Snow 
V. Bolton, No. 1763, post : — Held : (1 ) defts. had been 
guilty of wilful disobedience to the order of the 
ct. ; (2) Ord. 41, r. 5, had no application to a pro- 
hibitive order like the present one ; (3) copies of 
affidavits need only be served with the notice 
of motion in cases where the liberty of the 
subject was involved, as in attachment ; (4) Ord. 
43, r. 6, applied to something to be done in a limited 
time, & not to something which had been ordered, 
as in the present case, not to be done at all ; (6) pdtf. 
was right to move the ct. in the first instance 
instead of proceeding by summons in chambers. — 
Selous v. Croydon Rural Sanitary Authority 
(1885), 53 L. T. 209. 

Annotation : — Aa to (2) Retd. Hudson v. Walker (1894), 64 

L. J.Ch. 204. 

1745. .] — An order for an injunction 

suspended for eighteen months to enable defts. to 
construct & carry out necessary works for diversion 
of sewage. The time was further extended, but 
as the works had not been commenced motion 
was made to the ct. that a commission of sequestra- 
tion might issue against defts. for breach of the 
injunction. The ct. extended the time but in- 
timated that it had power in such cases not only 
to issue, but to enforce a sequestration if its 
orders were not obeyed. — A.-G. v. Walthamstow 
Urban District Council, Walthamstow Sewage 
Question (1895), 11 T. L. R. 533. 

1740, .] — Lee v. Aylesbury Urban 

District Council (1902), 19 T. L. R. 106. 

1747. .] — Stancomb v. Trowbridge 

Urban Council, No. 1723, ante. 

1748. Company — Suspension pending appeal.] — 
A bill stated that a railway co. was interfering 
with a public road, by digging a trench & lowering 
the level of it, & causing a permanent & complete 
obstruction. The bill prayed for an injunction 
restraining the co. from obstructing the road or 
rendering the same less convenient for the passage 
of carriages, etc., than it had previously been, until 
they had made a proper substituted road. An 
injunction to that effect was granted. The co. 
then changed their plan, &, instead of lowering the 
road, carried the railway across it on a level, with 
posts & gates, which were closed only during a few 
short &> ascertained periods in the day, when 
trains crossed : — Held : the general terms of the 
injunction were not restricted by reference to the 
particular nature of the injury complained of, but 
that it had in spirit, as well as terms, been violated. 
A sequestration was ordered to issue for the con- 
tempt, & was only stayed upon appeal, upon defts. 
paying all the costs, & undertaking to construct 
a road in conformity with Railways Clauses Con- 
solidation Act, 1846 (c. 20), & in the meantime to 
provide & maintain a free passage at all times. — 
A,-G. V. Great Northern Ry. Co. (1850), 4 De G. 


named for payment in U.—tLondon 
& Canadian Loan & Agency Co. v. 
Merritt (1882), 32 C. P. 375.— CAN. 

b. On nulla bona return.] — A 
judgment creditor, on whose writ a 
return of ntdla hona has been made, is 
entitled, under Law 13 of 1895, to 
demand the sequestration of his debtor’s 
estate, unless good cause is shown to 


. Pelunsky V. 

(1908), T. S. 370.-^, AF. 


Briles 


PART III. SECT, e, SUB-SECT. 2.— B. 

1748 i. Company — Suspension pend- 
ing appeal. By an order of the ct. of 
error & appeal a road oo. were ordered 
to remove a bridge constructed by 
them against wmch the road co. 


appealed to the Queen in council : — 
Held : the circumstance of the road oo. 
having perfected the security required 
by the orders of the privy council was 
a sufficient answer to a motion for 
sequestration for non-compliance with 
the order requiring the removal of 
the bridge ; Be the road co. having 
applied to the ct. for a stay of 


J, — VOL. XXI. 


Q Q 



594 


Execution. 


SpH. C. — Writ of sequestration: Suh-sect. 2, j5., C., 
D. <£• E.; sub-sect. 3, A.] 

& Sm. 75 ; 17 J>. T. O. S. 23 ; 15 ,Tur. 387 ; 01 
E. B. 711, L. O. 

Annotations: — Mentd. H. v. Wycombe Ry. (1867), L. R. 

2 Q. 13. HIO ; A.-G. v. Barry Docks & Ry. (1887), 36 

Ch. D. :)73. 

1749. .]— Plti. appealed from a rehipal to 

issue a writ of sequestration against deft. co. 
for an alleged breach of an injunction to restrain 
the infringement of pltf.’s patent. On the appeal 
coming on for hearing it was proposed to read 
certain further affidavits which had been filed on 
behalf of applt. since the order was made in the 
ct. below. Deft. co. had been duly furnished with 
copies of such affidavits. Deft. co. objected to the 
reception of the fresh evidence, as leave had not 
been obtained for that purpose from the ct., & 
no special grounds had been shown under R. S. O., 
Ord. 58, r. 4, the order refusing the writ being, they 
contended, a final order as to the matter in dispute, 
& not an interlocutory order : — Held : the order 
appealed from was an interlocutory order within 
the rule referred to ; &; therefore, applt. had a right 
to adduce fresh evidence. — Spencer Ancoat.s 
Vale Rubber Co., Ltd. (1888), 58 L. T. 303 ; 4 
T. L. R. 681, 0. A. 

1760. .] — Chester (Dean & Chapter) v. 

Smelting Corpn., Ltd., [1902] W. N. 5. 

C. Disobedience to Orders in Matrimonial 

Causes. 

See, generally, Husband & Wife. 

1751. Alimony.] — Russel v. Bodvil (1600), 1 
Rep. Ch. 186 ; 21 E. R. 545. 

Annotation: — Mentd. Miller r. Knox (1838), 4 Bing. N. C. 

574. 

1752. Not after discharp from bank- 

ruptcy.] — A bkpt., who has obtained an order of 
discharge under Bkpey. Act, 1861 (c. 184), is there- 
by protected from any proceeding to enforce the 
payment of alimony for the non-payment of wliich 
he has been attached b(4ore the order of discharge. 
A sequestration against his estate for such alimony 
therefore will not bo granted. — Dickens v. 
Dickens (1862), 2 Sw. Tr. 645 ; 31 L. .T. P. M. & 
A. 183 ; 7 L. T. 395. 

1753. .] — The ct. had made an order on 

resp. for payment of permanent alimony at the 
rate of £110 per annum, so long as he was in receipt 
of a rentcharge of £400 per annum, his only source 
of income, the trustees of which had a discretionary 
power to refuse payment, in which event it enured 
to the benefit of the tenant for life. Resp. had 
prior to the date of the order become a bkpt., 
but the trustees had nevertheless continued to pay 
to him the rentcharge &; he had failed to comply 
with the order of the ct. The ct., resp. & trustees 
opposing, directed a sequestration in general terms 
to issue against the property, etc., of resp. — 
Clinton v. Clinton (1866), L. R. 1 P. & D. 215 ; 
14 L. T. 257 ; 14 W. R. 545. 

Annotations .•—Reid. Dent v. Dent (1867), 36 L. J. P. & M. 

61 : Martin v. Martin, [1919] P. 283. Mentd. Bonsor v. 

Bonaor, [1897] P. 77. 

1754. & costs.] — Resp. in a suit for judicial 

separation, was a retired officer of the Ct. of Q. B., 
A was in receipt of a pension for past services, lie 
was resident out of the jurisdiction, & had failed 
to pay petitioner’s costs or the alimony which had 
been allotted to her : — Held : resp.’s pension was 


liable to sequestration for the costs & alimony. 
Sansom V. Hansom (1879), 4 P. D. 69 ; 48 L. .T, P. 
25 ; 39 L. T. 642 ; 27 W. R. 692. 

1755. Damages — & costs.] — Co-resp. in a divorce 
action was ordered to pay damages & costs, & a 
writ of sequestration was issued by the Probate 
& Divorce I)ivision to enforce such order. He was 
entitled to certain trust moneys which were being 
administered in the Chancei'y action : — Held : the 
Ct. of Ch. had jurisdiction on motion of the seques- 
trators in the Chancery action to order the trust 
moneys to be paid to the sequestrators. — Re 
Blade, Hlade v . IIulmr (1881), 18 Oh. D. 053 ; 
50 L. J. Ch. 729 ; 46 L. T. 270 ; 30 W. R. 28. 
Annotation : — Consd. Craig v. Craig & Hamp, [1896] P.171. 

1756. .] — Craig v. Craig, No. 1912, post. 

1757. Handing over child.] — Worrall v. Wor- 
RALL & Jones (1895), 11 T. L. R. 573. 

1758. Maintenance.] — Hums of money ordered 
under Divorce & Matrimonial Causes Act Amend- 
ment Act, 1 866 (c. 32), s. 1, to be paid by a husband 
for the maintenance of his divorced wife, are a 
purely personal allowance, & so long as the order 
subsists can neither bo alienated nor released. — 
Watkins v. Watkins, [1806] P. 222 ; 65 L. .T. P. 
75 ; 74 L. T. 636 ; 44 W. R. 677 ; 12 T. L. R. 456, 
C. A. 

Annotations : — Apld. Paquine r. Snary, [1909] 1 K. B. 688. 

Mentd. Bishop v. Bishop (1897), 66 L. ,T. P. 69 ; Kerr 

V. Kerr, [1897] 2 Q. B. 439; Maoiiircan v. Maclurcan 

(1897), 77 L. T. 474 ; Victor u. Victor, [1912] 1 K. B. 247 ; 

Campbell v. Campbell, [1922] P. 187 ; Smith v. Smith, 

[1923] P. 191. 

D. Payment of Costs. 

See R. H. C., Ord. 43, r. 7. 

1759. Against Member of Parliament.] — The 

proper process against a member [of Parliament 
for costs] is by sequestration {^jcr Cur.). — Anon. 
(1773), Lofft, 150 ; 98 E. R. 585. 

1760. Order nisi in first instance.] — Order for 
sequestration made upon the return to a single 
distringas issued under a decree for payment of 
costs. Huch an order is only an order nisi in the 
first instance. — Lowtbn v. Colchester Corpn. 
(1817), 3 Mer. 543 ; 36 E. R. 209, L. C. 

1761. Evidence of non-payment — 'Sufficiency — 
Affidavit of attorney to parties.] — (1) The ct. will 
not allow an attachment to issue against a party 
for non-payment of costs pursuant to an order, 
unless there be affidavits by all the persons to whom 
those costs are iiayable that they have not been 
paid. The same strictness will not be required 
before issuing a sequestration, notice of motion 
having been given. 

(2) The ct. granted a writ of sequestration 
for non-payment of costs, on an affidavit by 
the attorney that lie had not received them, & 
that the parties to the suit had informed him 
that they also had not received them, notice 
of the motion having been given. — Bayly v. 
Bayly (1859), 29 L. J. P. M. & A. 146 ; 23 J. P. 
280 ; siibsequent proceedings, 4 Sw. A Tr. 222. 

1762. Bankruptcy of party — Cost proved for in 
bankruptcy — Acceptance of composition — Se- 
questration irregular.] — Roe v. Davies, [1878] 
W. N. 147. 

1763. Discretion of court.] — (1) Where pltf. 
failed to comply with an order directing him to 
pay certain costs to deft. & had no property 
except an army pension, a four-day order was 


procoodlngs uuder the order pending 
tliflr appeal both motions were refused. 
— Duniias V . Hamilton & Milton 
Hoad Co. (1872), 19 Gr. 466.— CAN. 

0 . Notice of motion for writ.] — On 


moving for a writ of sequestration for 
a breach of an Injunction, two clear 
days’ notice of motion is suitlcient. — 
(.'ooK V . <2bedit Valley Hy. Co. 
(1879), 8 P. R. 167.— CAN. 


PART III. SECT. 6, SUB-SECT. 2.—D. 

d. Costs due to aeguestraiora — Apvli’ 
cation muat he in their namea .] — When 
costs are payable to the sequestrators 
the application to the ct. must bo 
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made for the pa 3 rment of those costs, & in default 
leave was given to deft, to issue a writ of sequestra- 
tion against the pension. 

(2) Wliere such application is made in an action 
whicli is transferred for lioaring only to a judge who 
does not sit in chambers, it is properly made to 
such judge in ct. otherwise in chambers. — S now 
V, Bolton (1881), 17 Oh. 1). 433 ; 50 L. J, Oh. 
743 ; 44 L. T. 571 ; 29 W. 11. 583. 

1764. When interfered with by higher 

court.] — Hulbert & Crowe v. Catiicart, No. 
1720, a7ite. 

1765. To whom application made — When to 
Judge in court — When in chambers.] — Snow v. 
JloLTON, No. 1763, ante. 

1766. Application must be reasonable.] — II ll- 
BERT & (Drowe V, Catiicart, No. 1720, an/c. 

1767. Particular property need not be indicated.] 
— Hitcrert & Crowe 1?. Cathcart, No. 1720, anfe . 

In matrimonial causes.] — See Sub-sect. 2, C., 
ante. 

E. Payment of Money into Court. 

Sec It. S. C., Ord. 42, r. 4 ; Ord. 43, r. 0. 

1768. Against trustee — Death before sequestra- 
tion effected — Estate of trustee insolvent.] — A 

trustee having failed to comply with an order 
directing him to pay money into ct., a writ of 
sequestration was issued against his estate & 
ell'ects & subsequently the sequestrators were 
authorised to sell certain chattels in tlieir possession 
belonging to the trustee. Before any sale was 
ellectcd the trustee died, & a creditor’s action was 
brought in which the usual judgment was made & 
a receiver appointed. The trustee’s estate was 
insolvent, the receiver & the administrator of 
deceased trustee commenct^d an action against the 
sequestrators to restrain them from selling the 
chattels & moved for an injunction ; — Held : 
on the authority of Hyde v. (iree)ihill, No. 1933, 
post, sequestration to compel the performance of a 
duty is not determined by the death of the person 
against whose estate <& effects sequestration has 
been issued ; & proceedings may therefore be 

continued against his legal personal representative. 
— ^Pratt V. Inman (1889), 43 Ch. D. 175 ; 59 
L. .T. Ch. 274; 01 L. T. 700; 38 W. li. 200; 

T. L. R. 91. 

Annotations Refd. Re Hastiugfl, ICx p. Brown (1892), 

(31 L. J. Q. B. 654, Mentd. Jte Long, Tarn v. Einmorson, 

[1895] 1 Ch. 652 ; Re Whitaker, Whitaker v. Palmer 

(1900), 83 L. T. 34 2 ; Re National United luvestmont 

Corpn., [1901] 1 Ch. 950. 

1769. Order for payment not served on de- 
fendant — Service evaded.] — Under R. S. C., Ord. 

42, rr. 4 & 24, the ct. has power to direct a seques- 
tration to issue for non-compliance with an order 
for payment of money into ct. notwithstanding 
that the order directing payment within a fixed 
time has not been served on deft, pursuant to 
R, S. C., Ord. 43, r. 6, if the ct. is satisfied that 
deft, knew of the order &> is evading service of it. — 
Re Suarez, Suarez v. Suarez, [1918] 1 Ch. 170 ; 
87 L. .1. Ch. 173 ; 1 18 L. T. 279 ; 34 T. L. R. 127 ; 
62 Sol. .To. 158, C. A. 

.-—Mentd. Re Jubilee Cotton Mills, [1922] 1 

ri noo, Development Co. v. Kelantau Government, 


Sub-sect. 3. — Issue of Writ. 

A, In General, 

See R. S. C., Ord. 42, r. 31 ; Ord. 43, rr. 6, 7 ; 
Debtors Act, 1809 (c. 62), s. 8. 

1770. On motion — Notice of — Necessity for.] — 
lender a sequestration for non-payment of money, 
the sequestrators may, on a motion with notice, 
not a motion of course, be empowered to let 
real estate. — Neale v. Bealing (1744), 3 Swan. 

304, n. ; 36 E. R. 874 ; sub nom. Neal v. , 

Ridg. temp. li. 193, L. C. 

1771. .] — Bayly V. Bayly, No. 

1761, ante. 

1772. Service of affidavits with — 

Only if liberty of subject Involved.] — Selous v. 
Croydon Rural Sanitary Authority, No. 1744, 
ante. 

1773. Necessity for.]— In tliis ct. a writ of 

sequestration issues without motion. — CaudwELL 
V. Colton (1851), 10 C. B. 575 ; 138 E. R. 228. 

1774. Leave of court — Necessity for.] — U^nder 
R. S. C., 1875, Ord. 42, rr. 2, 20, & Ord. 47, a writ 
of sequestration against the estate & effects of a 
receiver or other peivson for disobedience of an 
order of the ct. may be issued without the leave 
of the ct. — Sprunt V. Pugh (1878), 7 Ch. D. 567 ; 
26 W. U. 473. 

Annotdtions : — Refd. Harvoy v. Harvey (1884), 26 Ch. D. 

644 : Mauder u. FaUike, [1891] 3 Ch. 488 ; Taylor, PUnstou 

V. Plliwton (1911), 81 L. J. Ch. 34. 

1775. .] “Selou.s V. Croydon Rural 

Sanitary Authority, No. 1744, anie, 

1776 . Order for payment of costs.] — 

(1) Where an order has been made directing .a 
party to pay costs without limiting any time for 
payment, A tlie costs have been taxed, an 
immediate sequestration to enforce payment of 
them can be issued by leave of a judge, A it is not 
necessary that there should be any previous four- 
day order ; (2) but an order directing an attach- 
ment or sequestration on a future uncertain event, 
c.g. on default of payment within a specified time, 
is wrong in form . — Re Lumley, Ex p. Cathcart, 
[1894] 2 Ch. 271 ; 63 L. .1 . Ch. 435 ; 42 W. R. 401 ; 
38 Sol. .To. 398 ; 7 R. 179 ; sub nom. Re Lumley, 
JIooD Barrs v. CATnr\R t, 70 Ij. T. 780, C. A. 
Annotation: — As to (1) Folld. lie Dcakln, p. Cathcart, 

[1900] 2 Q. B. 478. 

1777. Where application made — When 

in chambers — When In court.] — Snow v. Bolton, 
No. 1763, ante. 

1778. Time for — Immediate — Or after time 
limit — Payment of costs .] — Rc Lumley, Ex p. 
Cathcart, No. 1776, ante. 

1779. ^ ; .] — In the case of a 

writ of sequestration issued byjeave of a judge to 
enforce payment of costs under E.. S. C., Ord. 43, 
r. 7, the provisions of Ord. 41, r. 6, A Ord. 42, r. 6, 
are inapplicable. Therefore in such a case it is 
not necessary that the order for payment of coSts 
should limit a time for payment, or should bear 
the indorsement mentioned in Ord. 41, r. 5, nor 
is personal service of it essential . — Re Deakin, 
Ex p. Cathcart, [1900] 2 Q. B. 478 ; 69 L. .1. Q. B. 
797 ; 83 L. T. 39, C. A. 

1780. Prior issue of writ of attachment — Neces- 
sity for — Defendant abroad.] — Wliere contributory 
under winding up was in France, the ct. ordered 


ill their names not that of the solr. 
though the money be actually duo to 
the 8olr.— C rone v. O’dell (1824), 2 
Mol. 355. — IR. 
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. '^riotion — Notice — -Necessity 

/or,]— Notice of motion for liberty to 
Issue & execute a sequestration upon a 


decree is not necessary. — M onk v. 
Lawlor (1835), 1 Jo. Ex. Ir. 554.— IR. 

e. On praecipe — Whether issuable.] 
— A writ of sequestration cannot 
properly be issued on prseclpe. The 
order for the payment of the money 
must be served, & an affidavit of such 
service & of the non-payment filed. — 
Fisken V. Wride (circa 1867), 2 Ch. Ch. 


212.— CAN. 

f. On sheriff's return to committal 
umrrant — Svpjwrted by affidavit ,] — 
Upon the sheriff’s return of non est 
to a warrant for the committal of a 
party, A on a sufflelent affidavit a 
sequestration will issue at once. — 
Prentiss v. Brennan (1860), l Gr 
497. — CAN. 
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Sect. 6. — Writ of fiequcstration : Sub-sect. 3, A.^ JB., 
C. D. ; sub-sect, i, A. di: B.] 

that a writ of sequestration might issue without 
a prior writ of attachment. — He Hall, East of 
England Bank (1804), 2 Drew. &. Sm. 284 ; 02 
E. K. 629 ; sul) nom. Re East of England Bank, 
11 L. T. 410 ; 10 Jur. N. S. 1093 ; 13 W. 11, 128. 

Annotation Polld. Miller v. Miller (1870), L. Jl. 2 P. & D. 

54. 

1780a. .] — The ct. has power to issue 

a sequestration, although no attachment had pre- 
viously been issued. The pension of a retired 
officer in the Indian navy received solely in respect 
of past services, held to be liable to sequestration. 
—Dent v. Dent (1807), L. K. 1 P. & D. 300 ; 30 

L. .1. P. & M. 01 ; 15 L. T. 035 ; 15 W. R. 591. 

Annotations: — Distd. Lucas v. Harris (1880), 18 Q. B. I). 

127. Refd. Willcock v. Turroll (1878), 3 Ex. D. 323. 

1781. .] — In a suit for restitution of 

conjugal rights against a wife, there being no 
defence, the usual order was made that she should 
return to her husband’s liouse within a certain 
number of days, & certify to the ct. that she had 
done so, & on the ct. being satisfied that she had 
a considerable separate estate, it further ordered 
that she pay the costs of the proceedings. Resp. 
was abroad & did not obey the order of the ct. to 
return to her husband at all, or to pay the costs 
until after a long delay. The ct. ordered a writ 
of sequestration to issue against her estate, in the 
first instance, without attachment. — Miller v. 
Miller (1870), L. R. 2 P. & D. 51 ; 39 L. J. P. & 

M. 38 ; 22 L. T. 418 ; 18 W. R. 585. 

Annotations: — Folld. Allen Allen (1885), 10 P. D. 187. 

Consd. Hyde v. Hyde (1888), 13 P. D. 106. Apld. E. v. 

Wigand, Re Wigand (1913), 82 L. J. K. B. 735. 

1782. Personal representative.] — 

Sykes v. Dyson, No. 1801, post. 

1783. .] — Allen v. Allen, No. 1807, 

post. 

1784. Return to writ of attachment — Made 

before return day.] — (1) A sequestration will not 
issue on a return to a writ of attachment which is i 
made before the return day mentioned in the writ. 

(2 ) A writ of attachment against a person residing 
within twenty miles of London is void ab initioy 
is made returnable on a day certain instead of 
immediately. — Re Brown (1868), 10 W. R. 962. 

1785. Issue of fresh sequestration — For unsatis- 
fied portion of debt.] — Yarroth v. Seys (1720), 
Bunb. 62 ; 145 E. R. 595. 

1786. Irregular writ — Waiver of irregularity — 
Defendant’s Instructions to sequestrators.] — Const 
V. Barr, No. 1792, post. 

1787. Registration of writ — Court cannot vacate 
registration — Land Charges Act, 1888 (c. 51).] — 
A husband being in default for non-payment of 
alimony & costs writs of sequestration were issued 
to enforce payment, & were duly registered under 
the above Act. Before the sequestrators could 
sell the property in respect of which the writs had 
been issued, the husband assigned his interest 
therein, & the assignee having satisfied the claims, 
by paying an agreed sum into ct., petitioner with 
the concurrence of all parties applied to discharge 
the sequestrators & to vacate the registration of the 
writs : — Held : there was no power under the Act 
to order the registration of the writs to be vacated. 
—Cook v. Cook (1890), 15 P. D. 110 ; 59 L. J. P. 
69 ; 62 L. T. 007 ; 38 W. R. 656. 

.] — See ^ further y Sect. 2, sub-sect. 7, ante. 

B. Against Whom Writ may Issue. 

See R. S. C., Ord. 42, r. 31 ; Ord. 43, r. 6 ; Ord. 
71, r. 1. 

1788. Person in custody — On attachment.] — 


Deft, committed to the Fleet for not performing 
a decree & sequestration & pltf. put in possession 
of the lands, shall not be discharged till the lands 
be assured to pltf. or money & damages satisfied. — 
Perryman v. Dinham (1011), 1 Rep. Ch. 152 ; 21 
E. R. 535. 

1789. .] — A receiver having been 

appointed, with the usual directions for the tenants 
to attorn ; & a tenant having been served with 
a writ of execution of the order, & arrested upon an 
attachment & turned over to the Fleet, application 
was several times made for a sequestration, but 
the ct. refused it as a double execution, he being 
no party to the suit. — A.-Q.v. Tancred (prior to 
1798), 2 Dick. 798 ; 21 E. R. 481. 

1790. Only after return of attach- 

ment.] — In Chancery, not only the body of deft., 
but also his lands & goods, are liable to a sequestra- 
tion ; but no sequestration lies till the time for 
the return of the attachment is out, on which the 
body was taken. — Martin v. Kerridge (1733), 
3 P. Wins. 240 ; 24 E. R. 1045, L. C. 

1791. .] — On hearing the cause, a 

commission of partition was directed to divide 
the estate in moieties between pltf. & deft, with 
directions for parties to produce deeds, etc., 
before the comrs. Deft, being in contempt for 
not producing the deeds, etc., he was taken on an 
attachment, being served with a writ of execution 
of the decree, & turned over to the Fleet. A 
sequestration was ordered to issue against him. — 
Tiiigg V. Trigg (1759), 1 Sim. & St. 274 ; 1 Dick. 
325 : 21 E. R. 291. 

1792. — — ■ — — Not brought up by habeas 
corpus.] — (1) Qu. : whether it is regular to issue 
a sequestration against the property of a party 
who is in the Fleet under process from the 
Common Pleas, & is dtitained also upon an 
attachment from the Ct. of Ch., but who has not 
been brought up by hahea.^ corpus to the bar of 
the ct, in order to be turned over to the custody 
of the warden. 

(2) Tlie irregularity of a serpiestration is waived, 
if the party, against whom it is issued, gives the 
sequestrators directions how to deal with his 
property. — Const v. Barr (1820), 2 Russ. 161 ; 
38 E. R. 296, L. C. 

Annotation : — Mentd. Re Suisse (1842), 6 Jur. 054. 

1793. Defendant in Ireland — Only after in- 
effective sequestration in this country.] — The Ct. of 

Ch. in England may grant a sequestration against 
deft, in Ireland, but it must be after a sequestra- 
tion taken out here nulla bona returned. — 
Fryer v. Bernard (1724), 2 P. Wms. 261 ; 24 
E. R. 722 ; sub nom. Fryar v. Barnard, 2 Eq. 
Cas. Abr. 711, L. C. 

Annotation: — Consd. Portarliugton v, Soulby (1834), 3 

My. & K. 104. 

1794. .] — Fryar v. Vernon (1725), Cas. 

temp. King, 5 ; 9 Mod. Rep. 124 ; 2 Eq. Cas. Abr. 
711 ; 25 E. R. 191. 

1795. Member of Parliament.] — Clifford’s 
(Lord) Case, No. 1725, ante. 

1796. .] — If there be a sequestration nm, 

for want of an answer, against a member of 
Parliament, &> he puts in an answer before the 
order is made absolute, & exceptions are taken to 
the answer, the ct. will enlarge the time for showing 
cause till it appear whether the answer is sufficient. 
— Butler v. Rashfield (1751), 3 Atk. 740 ; 26 
E. R. 1224, L. 0. 

1797. Peer — Infant.] — Writ of sequestration 
against an infant lord for not appearing. — Anon. 
(1684), 2 Cas. in Ch. 163 ; 22 E. R. 895. 

1798. .] — Where a peer of the realm 
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appeared, & did not answer, formerly an attach- 
ment lay ; but now by order of Parliament, no 
process lies, but a sequestration. — Anon. (1087), 
Comb. 62 ; 90 E. R. 344. 

1799. .] — Clifford’s (Lord) Case, No. 

1725, ante. 

1800. .] — Smallbrooke v. Donnegal 

(Lord) (1795), 3 Anst. 047 ; 145 E. R. 994. 

1801. Personal representative.] — Writ of seques- 
tration issued against the property of a pei-sonal 
representative, who was in default for non- 
compliance with an order for payment of money, 
without attachment of his jjcrson. — Sykes v. 
Dyson (1870), L. R. 9 Eq. 228 ; 39 L. J. Ch. 288 ; 
21 L. T. 090. 

1802. Lunatic — Not so found — Order made be- 
fore becoming lunatic.] — Robinson v. Galland 
(1889), 5 T. L. R. 504. 

Companies.] — Nee Part II., Sect. 0, sub-sect. 
6 ; Sub-sect. 2, B., ante. 

Corporations.] — See Corporations, Vol. XIII., 
pp. 420, 427, Nos. 1499-1500 ; Part II., Sect. 0, 
sub-sect. 0 ; Sub-sect. 2, B., ante. 

Foreign sovereigns & ambassadors.] — See Part 
II., Sect. 6, sub-sect. 10, ante. 

C. The Order or Judgment. 

See R. S. C., Ord. 41, r. 5 ; Ord. 43, r. 6. 

1803. Service of order — Sufficiency of — Incum- 
bent absent from parish — Service at vicarage.] — 

Leaving a copy of a monition in a room of the 
vicaiage house is suflicient service whereon to 
found a sequestration, although tlie incumbent 
do not reside there, but is absent from the parish, 
& his place of abode unknown, the oOiciating 
minister being the sequestrator, & liaving ilie 
original monition in his possession. — Green v. 
CoBDEN (1830), 2 Bing. N. C. 027 ; 2 llodg. 0 ; 
3 Scott, 80 ; 6 L. J. C. P. 209 ; 132 E. R. 242. 

1804. Defendant in Scotland — Service 

at house in England.] — (1) Service of process at 
the house of deft, in England, who was at the 
time residing in Scotland — Held, : good service. 

(2) Personal service of tlie order nisi for a 
sequestration on deft, in Scotland, is good service, 
on which to found the order for a sequestration. — 
Davidson v. Hastings (Marchioness) (1838), 
2 Keen, 509 ; 7 L. J. Ch. 215 ; 2 Jur. 750 ; 48 
E. R. 723. 

Annotations: — As to (1) Consd. Carron Iron Co. v. Maclureu 

(185.5), 5 H. L. Caa. 416. Refd. ISlackatouo Laurio 

(1845), 2 Holt, Eq. 23. 

1805. Personal service — Generally neces- 

sary.] — Hyde v. Hyde, No. 1855, post. 

1806. When dispensed with — De- 

fendant abroad.] — Costs & alimony, decreed in a 
matrimonial suit, not being paid by the husband, 
who had gone to reside beyond sea, the ct. pro- 
nounced him in contempt, & decreed the same to 
be signified, in order to sequestration, under 
2 & 3 Will. 4, c. 4, without personal service of the 
monition. — M orse v. Morse (1840), 5 Notes of 
Cases, 49. 

1807. Defendant evading service.] 

— Resp. in a suit for restitution of conjugal 
rights was evading service of the decree, & an 
order as to custody of children. The ct., though 
she was not abroad, ordered a wilt of sequestra- 
tion to issue, without a previous writ of attach- 
ment or personal service of the decree or order. — 
Allen v. Allen (1885), 10 P. D. 187 ; 54 L. J. P. 
77 ; 33 W. R. 820. 

Annotations: — CoDSd. Hyde v. Hyde (1888), 13 P. D. 166. 


Apld. lie Wigand, R v. Wigand (1913), 82 L. J. K. B. 

735. Refd. Nc Suarez, Suarez v. Suarez, [1918] 1 Cn. 

176. 

1308 .] — Hyde v. Hyde, 

No. 1855, post. 

1809. .] — Where a person, 

against whom an order has been made in the 
K. B. Div. ordering him to do a particular act, 
disobeyed the order with full knowledge of its 
liaving been made & went out of the jurisdiction 
before it had been formally served upon him, 
the ct. on an application for the issue of a writ 
of sequestration to enforce the order, dispensed 
with personal service of the order disobeyed & 
directed the writ to issue. — R. v. Wigand. [1913] 

I 2 K. B. 419 ; 109 L. T. Ill ; sub nom. He Wigand, 

, 82 L. J. K. B. 735 ; 29 T. L. 

509, D. C. 

Annotation : — Refd. Itc Suarez, Suarez v, Suarez, [1918] 

1 Ch. 176. 

1810. Order for payment of 

costs.] — He Deakin, Ex p. Cathcart, No. 1779, 
ante. 

1811. Indorsement of order — R. S. C., Ord. 41, 
r. 5 — When necessary.] — Selous v. Croydon 
Rural Sanitary Authority. No. 1744, ante. 

1812. .] — He Deakin, Ex p. 

Cathcart, No. 1779, ante. 

J). Order Nisi for Sequestration. 

1813. Service of order nisi — Sufficiency — On 
clerk in court.] — Smallbrooke v. Donnegal 
(Lord) (1795), 3 Anst. 047 ; 145 E. R. 994. 

1814. Personal service impos- 

sible.] — Service of an order of sequestration nisi 
upon the clerk in ct. good, the pltf. having tried 
in vain to serve it personally. — L othian (Mar- 
quis) V. Garfouth (1799), 5 Ves. 113 ; 31 E. R. 
499. 

1815. Personal service — Defendant 

In Scotland.] — D avidson v. Hastings (Mar- 
chioness), No. 1804, ante. 

1816. Service of order absolute — Personal ser- 
vice necessary.] — S mallbrooke v, Donnegal 
(Lord) (1795), 3 Anst. 047 ; 145 E. R. 994. 


Sub-sect. 4. — Execution of Writ. 

A. In General. 

1817. For what sum plaintiff liable— Amount 
received from sequestrators — Larger sum realised 
by sequestrators.] — Dacres (Lady) v. Chute, 
No. 1800, post. 

1818. Proceedings In aid — Attachment.] — The 

ct. refused to enforce a writ of sequestration by 
an attachment against the tenants who held 
under the person whose estate had been seques- 
tered, & who refused to give up possession, but 
ordered a writ of assistance to the sheriff to be 
issued.— Bayley v. Bayley (1859), 4 8w. & Tr. 
222 ; Sea. & Sm. 74 ; 29 L. J. P. M. & A. 72 ; 
104 E. R. 1502 ; previous proceedmqs. 29 L. J. 
P. M. & A. 140. 

1819. Writ of assistance.] — Bayley v. 

Bayley, No. 1818, ante. 

B. The Sequestrators. 

1820. Power to break open — Boxes.]- Pelham 
(Lord) v. Newcastle (Duche.s8), No. 1849, post. 

1821. — - — Doors.] — Comrs. under a writ of 
sequestration have authority to break open doors 


PART III. SECT. 6, SUB-SECT. 4.— B. 

g. Action for ejectment — Defence by 
sequestrators. ] — Reference granted to 


inquire whether it would be for the 
benefit of ail partlcn, that seques- 
trators make defence in the name of 
the proper person, to an ejectment 


brought against the lands 
sequestration. — Crone v. 
(1827). 2 Mol. 389.— IR. 


under 

O'DELL 



598 Execution. 


Sect. 6. — Writ of sequestration: Suh-sect. 4, B, 

in discharge of their office, by comparison with 
the proceeding under a commission of rebellion. — 
Lowten V. Colchester Corpn. (1817), 2 Mer. 
395 ; 35 E. B. 991 ; subsequent proceedings^ 3 
Mer. 643. 

Annotation : — Apld. Harvey v. Harvey (1884), 20 Ch. D. 
044. 

1822. Sealed documents — Unless restrained 

by court.] — The agents of a debtor against whom 
a writ of sequestration had been issued were 
ordered to hand over letters & documents of the 
debtor in their hands to the sequestrators, & to 
deposit other documents in ct. They had handed 
over most of the documents in sealed packets : — 
Held : the sequestrators were entitled to break 
the seals & to examine all the documents, with 
the exception of such documents as the ct. should 
ascertain to be of a confidential character, for the 
purpose of ascci’taining whether there were 
further assets of the debtor which it was their 
duty to collect. — Jtc Suarez, Suarez v. Suarez 
(1918), 88 L. J. Ch. 10 ; 119 J.. T. 007 ; 31 T. E. B. 
580 ; 02 Sol. Jo. 791. 

1823. Disturbance of possession — Dispossession 
— Restored by Injunction.] — (1) Sequestrators 
forcibly dispossessed, restored by injunction. 
(2) No examination pro intcressc suo, before the 
sequestrators liavc made a return. — Pelham 
(Lord) Newcastle (Duchess) (1713), 3 Swan. 
289, n. ; 36 E. B. 807. 

Annotation: — As to (2) Befd. Goldsmith v. Goldsmith 
(1846), 5 Hare, 123. 

1824. Contempt.] — Angei. v. Smith, No. 

85, ante. 

1825. — - Not without leave of court.] — The 

possession of a receiver or sequestrator is not to 
be disturbed without leave of the ct. — Brooks p. 
(iREATHED (1820), 1 Jac. W. 170; 37 E. B. 
312. 

H naotofiens ; FoUd. Musadco M. (’. Sherazee v. Moerza 
Shoostry (J 854), S Moo. 1’. O. O. UU. Refd. Euipiiiigham 
V. Short (1844), 3 Haro, 461. 

1826. .J — A sequestrator in possession 

is not to be disturbed by a claimant without 
leave of tlie ct. The usual mode is to apply for 
])ermission to bring an action of ejectment or to 
examine pro intcressc suo. — Musadee Mahomed 
Cazum Sherazee V. Meerza Ally Mahomed 
Shoostry (1854), 8 Moo. P. 0. C. 90 ; 0 Moo. 
lud. App. 27 ; 14 E. B. 35. 

1827. Proceedings against — Detinue — Goods 
taken by sheriff.] — Detinue will lie for goods 
taken by a sheriff under a secpiestration from the 
Ct. of Ch. — Brocjrave V. WA'rrs (1599), Cro. 
Eliz. 051 ; 78 E. B. 890. 

1828. — — For abuse of power.] — Ihocccdings 
against a sequestrator for abuse of his ]>ower. — ■ 
J*elham (Lord) v. Harley (Lord) (1713), 3 
Swan. 291, n. ; 30 E. B. 808, L. C. 

Remedies of third parties.] — See Sub-sect, 0, 

B. (5), j)08t. 


C. What Property may he Taken. 

1829. Real estate — Freeholds.] — Whitehead 
r. Harrison (1730), 1 Barn. K. B. 431 ; 2 Eq. 
Cas. Abr. 712 ; 94 E. B. 290. 

1830. - — Copyholds.] — Though it was tiTic 
sequestrations ran upon copyhold ; yet it was to 
be doubted whether it could be revived in the 
hands of the heir to such lands {per CuR.). — 


Whitehead v. Harrison (1730), 1 Bam. K. B. 
431 ; 2 Eq. Cas. Abr. 712 ; 94 E. B. 290. 

1831. .] — Caermarthen (Marquess) 

V. IlAWSON, No. 1930, post. 

1832. Rents & profits thereout.] — Pope v. 

Ward (1785), 1 Cox, Eq. Cas. 194 ; 29 E. B. 
1125. 

Annotation : — Refd. Johnson v. Chippindall (1828), 2 Sim. 

65. 

1833. Annuity.] — Sequestration discharged as 
to an annuity after the death of the offender. — 
Proctor v. Beynel (1604), 1 Bep. Ch. 247 ; 21 
E. B. 603. 

1834. .] — (1) Deft., against whom a seques- 

tration had issued, was entitled to a rentcharge 
issuing out of the estate of A., with power of 
distress ; the rentcharge being in arrear was 
claimed both by the sequestrators & deft. A. 
offered to pay the arrears to the sequestrators on 
being indemnified ; but no protection having 
been afforded her, she paid over the arrears to 
deft., who threatened to distrain : — Held : A. was 
entitled to protection, & an application ought to 
have been made to the ct. for an order for her to 
pay ; <fc, under the circumstances, she was not 
liable to rej^ay the amount to tlie sequestratom. 

(2) Choscs in action are subject to the process 
of sequestration. In a clear & simple case a 
sequestration may be made effective in respect of 
choses in action by an order only, or a voluntary 
payment may be protected ; in oilier cases it may 
be necessary to resort to an action or suit under 
the direction of the ct. — Wilson v. Metcalfe 
(1839), 1 Beav. 203 ; 8 L. J. Ch. 331 ; 3 Jur. 001 ; 
48 E. B. 941. 

Annotations : — As to (1) Refd. Emprliiffham v. Short (1844), 

13 L. J. Ch. 300 ; Knight v. Knight (1860), 25 L. J. Ch. 

848 ; Crispin r. ('Uniano (1860), L. 11. 1 P. & D. 622; 

Craig V. Craig, 11806] P. 171. As to (2) Apld. Miller v. 

Hudillcstono (1882), 22 Ch. 1). 233. Reid. Ila lloure, 

Kx V, NiJson (1880), 14 Ch. D. 41 ; Itv. Slade, Slade r. 

Hulmo (1881), 18 Ch. J). 6.53. (kinerally, Refd. Tatham 

V. Pai’ker (1853), 22 L. J. Ch. 003. 

1835. .] — Clinton v. Clinton, No. 1753, 

ante. 

1836. Subject to defeasance.] -- Testator 

gave an annuity to pltf, for lih^ or until he should 
assign or encumber his interest uud(‘r the will, or 
any jiart thereof, or until ho sliould do or suffer 
some act or thing, or something should occur, 
whereby his interest under the will, or any part 
thereof, should, or might b(‘, or but for that 
stipulation would, become ve.sted in some other 
person, or whereby he would cea.se to be bene- 
ticially in receipt of the annuity ; testator also 
gave two other speeilic gifts to i)ltf., to which the 
same clause of foileiture was by I’cferenco ap- 
pended, & a share of thci ultimate residue of his 
estate to which the forfeiture clause did not 
apply. In Dec. 1874, a writ of sequestration was 
issued against pltf. Upon this the trustees of the 
will were advised that the forfeiture took effect, 
& they ceased to pay the proceeds of the annuity 
& the other gifts to pltf. In Mar. 1875, pltf. 
commenced this suit against them. In May, 
1876, pltf.’s interest in the residue of testator’s 
estate was sold under an order of the ct. that 
issued the writ of sequestration. A special case 
was stated for the opinion of the ct. as to whether 
pltf.’s interest under the will had not ceased under 
the forfeiture clause: — Held: (1) pltf. was Jio 
longer entitled to receive tlu^ annuity, or the 
proceeds of the other gifts, which ceased to be 
payable from the date of the sale of the residue ; 
& all further proceedings in the suit must be 
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stayed, & pltf. must pay the costs of the suit & 
the special case ; (2) pltf. had no groimd of 

action against the trustees, & they were perfectly 
right in refusing to pay the annuity & proceeds 
of the other gifts after the issue of the writ of 
sequestration. — D ixon v, Howe (1876), 35 L. T. 
648. 

1837. Personal estate.] — Pope v. Ward (1785), 
1 Cox, Eq. Cas. 194 ; 29 E. R. 1125. 

Annotaiion: — Reid. Johnson v. ChJppindall (1828). 2 Sim. 

55. 

1838. Choses In action.] — Dundas v. Dutens, 
No. 607, ante. 

1839. .]— Bill stating a sequestration for 

want of an answer prayed a discovery & account 
of all money or other property of deft, in the 
original cause in the hands of defts., who were 
bankers, at the time of service of the sequestra- 
tion, or since. Upon demurrer as to the money 
& answer as to the rest of the bill the Lord Chan- 
cellor determined against the demurrer upon the 
form, considering it over ruled by the answer ; & 
would not in that stage of the cause decide the 
two iroints, whether a sequestration on mesne 
process can be executed farther than to pay the 
expenses ; & whether a chose in action is liable 
to sequestration. — S immonds v. Kinnaird (Lord) 
(1799), 4 Ves. 735 ; 31 E, R. 380, L. C. 

Annoiaiiona WilHOU v. Motcalfc (1839), 8 L. J. Ch. 

330. Refd. Walker v. Bell (1816), 2 Madd. 2 1 ; Francklyn 

V. Colhoun (1819), 3 Bwan. 276 ; Johnson i’. Chippindall 

(1828), 2 Sim. 5.5 ; Goldsmith n. Goldsmith (1816), 5 

Hare, 123 ; lit- Slade, Slade v. Hulmo (1881), 18 Uh. D. 

653 ; Craig i\ Craig, [1896] 1’. 171. 

1840. .] — Wilson v. Metcalfe, No. 1831, 

ante. 

1841. Salary or pension, etc.— Salary of 

Royal Equerry.] — A salary to an (iquerry to one 
of the Royal Family i.s not a subject of seques- 
tration. — Fenton v. Lowther (1787), 1 Cox, 
Eq. Cas. 315 ; 29 E. R. 1182, L. C. 

Annotation Hyde v. Hyde (1888), 13 P. D. 166. 

1842. .J -Snowv. Bolton, No. 1763» 

ante. 

.J — Sec, further, BANKiivrrcY, Vol. V., 

pp. 927-930, Nos. 7594-7615 ; tHiosE.s in Action, 
Vol. VIII., pp. 436-441, Nos. 135-176. 

1843. Growing crops.] — D ickinson v. Smith, 
No. 1905, post. 

1844. Money to credit of defendant — In court In 
another cause — Reversionary interest in stock.] — 

A sequestration having issued .against deft, who 
was entitled to a reversionary interest in stock 
standing in the name of the Accountant-General 
in another cause, the ct. gave the sequestrators 
liberty to sell that int(*rc;st . — (.’owper v. T'aylor 
( 1848), 16 Sim. 314 ; 60 E. R. 895 ; suthHcqucni 
jyroeeedhu/s, sub nom. Follett v. Jefferyes 
( 1850), I 'Sim. N. 8. 3. 

Annotaiion: — Mentd. Taylor v. Taylor (1819), 1 H. & T\v. 

437. 

1845. ^.J— n., being an accounting 

deft, in one of two suits in dillerent branches of 
the ct. & a party to the other, & entitled to a fund 
under a decree in that suit, was ordered to pay a 
sum of money as such deft. ; but failing to do so, 
sequestration issued, & there btung no return, the 
seqiiestratoi*s petitioned for i)ayment to them of 
the fund ordered to be paid to 11. into the other 
suit, or a transfer of such fund into tlie other 
suit ; — Held : there being no dispute as to 11. ’s 


title, a petition might be presented in both suits 
to the I^rd Chancellor asking for a transfer, this 
ct. granting an injunction to restrain H. receiving 
the fund, with liberty to apply to discharge the 
injunction in case the superior ct. should refuse 
the application. — Knight v. Knight (1856), 25 
L. J. Ch. 848 ; 4 W. R. 771. 

1846. Deposit on appeal.] — Where 

the deposit on an appeal had been ordered to bo 
returned to applt., & before it was paid to him 
sequestration was issued against him for non- 
payment of costs previously due, the deposit was 
ordered to be paid to the sequestrators instead of 
applt. — Conn v. Garland (1873), 9 Ch. App. 
101 ; 22 W. R. 175, L. C. & L. J. 

1847. Dividend — Bank of England stock.] 

— In a testamentary suit an order was made on 
deft, both as exor. of the original deft. & as being 
himself a party, to pay the taxed co.sts. The 
costs not having been paid within the time 
appointed, & deft, being abroad, a writ of seques- 
tration issued against his real & personal estate. 
A large amount of stock was standing in the 
books of the Bank of England to the credit of 
deft., as exor. of the original deft, in the suit, & 
a dividend was due thereon : — TIeld : the Ct. of 
Probate had no authority to make an order upon 
the Bank of England, without their assent, to 
pay over such dividends to the sequestrators. — « 
(Mispin V. CuMANo (1869), L. R. 1 1*. & D. 622 ; 
38 L. J. P. & M. 28 ; 20 L. T. 150 ; 17 W. R. 535. 

AnrMiations Clarke v. Clarke (1873), L. It. 3 P. & I). 

57 ; Jic Slade, Slade v. Hiilme, (1881), 18 Cli. D. 653 ; 

Craig V. Craig, U896J P. 171. 

1848. Fund in court.] — A dividend of 

a fund in ct. the income of which had been 
ordered to be paid to the separate use of a married 
woman, who was entitled to the same for life for 
her separate use without power of anticipation, 
fell due four days before the issue of a writ of 
sequestration for costs ordered by the Ct. for 
Matrimonial Causes to be paid by tho married 
woman. Notice of the issue of tho writ having 
been given at the Payinaster-General’s oilicc, 
payment of the dividend had been refused. Upon 
jjctition : — Held : the sequestrators were entitled 
to take so much as necessary of the dividend in 
satisfaction of their de.mand. — Claydon v. Finch 
(1873), L. R. 15 Eq. 266 ; 42 L. J. Ch. 416 ; 28 
L. T. 101. 

AnnoUitiouH : — Consd. lie Slade, Slado v. Hulmo (1881), 

18 Ch. D. 653 ; Hood Barra v. Cathcart, 11894] 2 Q. B. 

5.59 ; Pillera & I’orshouae v. Edwarda (1891), 71 L. T, 

788. Refd. Re Glanvill, Ellis v. Johnaou (1886), 31 Ch. D. 

532 ; Craig v. Craig, 11896] P. 171. 

1849. Balance at bank.] — (1) A sum of 

money in the hands of tins banker of a party 
against whom a sequestration had issued, seques- 
tered. 

(2) Power of sequestrators to open boxes, etc. 
— Pelham (Lord) v. Newcastle (Duchess) 
(1713), 3 Swan. 290, n. ; 36 E. R. 868. 

Annotation : — As to (1) Refd. Johuaon v. Chippindall (1827), 

2 Sim. 55. 

1850. -.] — An exor. had deposited at 

his bankers money, being part of testator’s 
estate, & an order had been made that tho exor. 
should i)ay the money into ct., & sequestration 
had issued against him : — Held : an adverse 
order to pay the money in could not be made 
against the bankers, not being parties to tho suit, 


1838 i- Choses in action .] — A chose in 
action can be reach(?d by iirocess of 
sequestration. — luviNOV. Bovd (1868), 
15 Gr. 157.— CAN. 

1838 ii. .] — Remhle: under a writ 

of soque.stratiou a debtor’s choses 
in action can bo ivuched. — London & 


t^ANADiAN Loan & Aokncy Co. v. 
MERBirr (1882), 32 C. 1*. 375.— CAN. 

1838 iii. .1— Dividends of bank 

stock, being choses in action, cannot 
be sequestered. — M'C authy v. Goold 
(1810), 1 Ball & B. 387.— IR. 


k. JrUerest of surety — In debt 
for which he is surety .}— right or 
Interest of a surety In regard To the 
money for the payment of which he Is 
surety, cannot he reached by sequestra- 
tion. — iRviNo V. Boyd (1868), 15 
Gr. 157. — CAN, 
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but on their submission to the jurisdiction a 
dh'ectory order was made. — M anton v. Manton 
( 1870), 40 L. J. Ch. 93. 

Annotation: — Reid. Craig v. Craig, [1896] P. 171. 

1851. ".J — Where a sequestration had 

been issued against A. : — Held : A.’s balance at 
his bankers might be attached under it, & the ct. 
had jurisdiction to order the bankers to verify & 
pay the balance to the sequestration account. — 
Miller v. Huddlestone (1882), 22 Ch. D. 233 ; 
62 L. J. Ch. 208 ; 47 L. T. 570 ; 31 W. R. 138. 
Annotation : — Re!d. Craig v. Craig, [1896] P. 171 

1852. When order of court made.] — 

On failure of P. to pay into ct., in accordance with 
an order in an administration action, the sum of 
£136, a writ of sequestration was issued agaii^t his 
estate. On the same day as the writ was issued 
the sequestrators gave notice thereof to the 
manager of the C. branch of the L. & C. Banking 
Co., where P. had an account, the balance to his 
credit at that time being £204. The manager 
having refused to pay over to the sequestrators 
the balance to the credit of P. without an order 
of ct., a summons was at once taken out with the 
view of obtaining an order & served on the banking 
CO. Since the notice of sequestration had been 
given to the manager of the C. branch the cheques 
of P. had been honoured, so that a balance of 
£137 only remained to the credit of P. : — Held : 
the banking co. could not be ordered to pay the 
sum of £204 into ct., but only the balance of £137. 
— Re Pollard, Pollard v. Pollard (1902), 87 
L. T. 61 ; 51 W. R. Ill ; 18 T. L. R. 717 ; 46 
Sol. Jo. 649. 

Annotation : — Apld. Giles v. Kruyer, [1921] 3 K. B. 23. 

1863. Property of public authority — Although 
held upon specific trusts.] — Spokes v. Banbury 
Board op Health, No. 1742, ante. 

1854. Income of trust fund — Payable to de- 
fendant.] — Re Slade, Slade v. Hulme, No. 
1755, ante. 

1855. Married woman — Fund subject 

to restraint on anticipation.] — A husband having 
obtained a decree nisi for divorce, an order was 
made for the wife to give up liis children to him. 
Tliis order was not served upon her personally, 
but it appeared that she knew of the order & kept 
out of the way to avoid service. The children 
were not delivered up, & the father could not 
discover where they were. A further order was 
thereupon made for a sequestration to issue 
against the estate of the wife, & directing her 
mother, sister, & brother-in-law, who were shown 
to be in communication with her, to attend to be 
examined as to their knowledge of the where- 
abouts of the wife & children. The wife was 
entitled under her marriage settlement to an 
income for her separate use with a restraint on 
anticipation: — Held: (1) it was no objection to 
the form of the writ of sequestration that it was 
in general terms without expressly defining the 
property of the wife which was subject to seques- 
tration ; (2) the sequestration could not during 
the coverture be enforced against future income, 
as to which the wife was restrained from anticipa- 
tion, but that it applied to arrears which were due 
when the order for sequestration was made ; 
(3) the sequestration was properly issued without 
personal service of the previous order. 

As a general rule before a sequestration could 
be issued for disobedience to an order, the order 
must have been personally served ; but if the 
person had been present in ct. & had heard the 


order made, or, if it was shown that he had been 
evading person^ service, then it was not necessary 
to prove personal service (Cotton, L.J.). — Hyde 
V. Hyde (1888), 13 P. D. 166 ; 57 L. J. P. 89 ; 69 
L. T. 629 ; 36 W. R. 708 ; 4 T. L. R. 686, C. A. 

Annotations : — As to (2) Consd. Hood Barrs v. Cathcart, 
[1894] 2 Q. B. 559 ; Re Lumley, Ex p. Hood Barrs, 
11894] 3 Ch. 135 : Plllcrs & Porshouse v. Edwards (1894), 
71 L. T. 788. Refd. Cox v. Bennett, [1891] 1 Ch. 617 ; 
Bolltho V. Gldley, [1905] A. C. 98. As to (3) Apia. 
Kistler v. Tettmar, [1905] 1 K. B. 39. Consd.^lic Tuck, 
Murch V. Loosemore, [1906] 1 Ch. 892. Reid. Re fei^rez, 
Suarez v. Suarez, [1918] 1 Ch. 176. Oenerally, IRna. 
Michell 17 . Michell, [1891] P. 208 ; Favard u. Favard 
(1896), 75 L. T. 664. 

1856. .] — Where a married 

woman has separate estate restrained from 
anticipation, Married Women’s Property Act, 
1882 (c. 75), does not enable a judgment to be 
enforced against arrears of income to which the 
restraint applies, accruing due after the date of 
the judgment, either by the appointment of a 
receiver, by sequestration, by a charging order, or 
by any kind of process. — Hood Barrs v. Cath- 
CART, [1894] 2 Q. B. 559 ; 63 L. J . Q. B. 602, 798 ; 
70 L. T. 862, 865 ; 42 W. R. 628 ; 10 T. L. R. 
541 ; 38 Sol. .lo. 562 ; 9 R. 802, C. A. 

Annotations : — Expld. Pillers & Pershouser. Edwards (1894), 

71 L. T. 788. FoUd. Loftus v. Heriot, [1895] 2 Q^B. 212. 
Consd. Hood Barrs v. Heriot, [1896] A. C. 174. Expld. & 
Apprvd. Whitoley r. Edwards, [1896] 2 Q. B. 48. Reid. 
Rc Sampson, Sampson v. Sampson, [1896] 1 Ch. 630. 
Mentd. Holitho r. Gidley, [1905] A. C. 98. 

1857. .] — An order having been 

made ff)r the payment of costs by a married woman 
who was tenant for life of real estate, for her 
separate use without power of anticipation : — 
Held : under a sequestration to enforce payment 
of the costs, the sequestrators could not take rents 
which had accrued due after the date of the order 


for payment, even though the writ of sequestration 
was issued after those rents had become due. — 
Re Lumley, Ex p. Hood Barrs, [1894] 3 Oh. 135 ; 
10 T. L. K. 544 ; fsub nom. Re Lumley, Hood 
Barrs v. Oathcart, 63 L. J. Ch. 897 ; 71 L. T. 7 ; 
42 W. R. 633 ; 38 Sol. Jo. 563 ; 7 R. 400, 0. A. 


D. Management of Property. 

(a) In General. 

1858. Duty of sequestrators — Sequestration for 
want of appearance — Duty to take guidance of 
court.] — There is a difference between a 
sequestration for want of an appearance & for 
want of an answer ; even in the fli'st case it is to 
be looked upon only as a distringas in infinitum at 
law, & the distress there ought to be only, at 
first nothing, then increasing by degrees, as the 
ct. directs in order to compel an appearance ; so 
the sequestrators ought in the first case, after 
seisure of some goods, to apply to the ct. for further 
directions for seisure, in order to compel an 
appearance ; but in the second case the sequestra- 
tors have no power to remove any goods much 
less to sell, for the goods are only to be retained in 
nature of a pledge to answer the contempt, & pltf. 
receives no injury by this, for he may set down his 
cause & his bill may be taken pro confesso {per 
Cur.). — Dehbrow v. Crommie (1729), Bunb. 272 ; 
1 Barn. K. B. 212 ; 145 E. R. 671. 

Annotations: — Consd. Goldsmith v. Goldsmith (1846), 10 

Jur. 561. Refd. Walker v. Boll (1816), 2 Madd. 21. 

1859. Sequestration for want of answer — 

No power to remove goods — Or to sell.] — Desbrow 
V. Crommie, No. 1858, ante. 

Goods to be held as pledge.] — 
Desbrow v. Crommie, No. 1858, ante. 

1861. Attornment of tenants — Agreement must 
be stamped.]— Cornish v. Seabell, No. 1862, 
post. 
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1862. Sequestrators cannot take — Tenant 

may dispute sequestrators* title.] — (1) A party, 
who, as tenant receives possession from another 
as landlord, is not allowed to dispute the title of 
the landlord. But where a party is in possession 
& attorns to another, from whom he did not 
receive possession, the attornment does not 
preclude the tenant from disputing the title of 
the persons to whom he attorned. 

(2) A paper containing an attornment & stating 
that the person attorning is to hold upon terms to 
be afterwards agreed on, requires a stamp as an 
agreement stamp. 

(3) Persons who are sequestrators, under the 
authority of the Ot. of Ch., but have no 
int-erest in the premises, cannot take an attorn- 
ment to themselves as sequestrators. — ^Counish v. 
Searell (1828), 8 B. & C. 471 ; 1 Man. & Ry. K. B. 
703 ; 6 L. J. O. S. K. B. 254 ; 108 E. R. 1118. 

Annoiations : — As to (1) Consd. Doo d. Wrlfcht v. Smith 
(1838), 8 Ad. & El. 255. Rofd. I)oe d. Chawner ii. Boulter 
(1837), 1 Nev. & P, K. B. 650 ; Jolly v. Arbuthnot (1850), 
4 De G. & J. 224 : Morton v. Woods (1869), L. K. 4 Q. B. 
293. As to (2) Distd. iJoc d. Linsey v. Edwards (1836), 5 
Ad, & El. 95. As to (3) Reid. Carlton v. Bowcock (1884), 
51 L. T. 659. 

(b) Under Order of Court, 
i. In General. 

1863. Granting lease of premises.] — Decree 
against deft., & a sequestration upon it, & the 
sequestrators in possession of a house, which was 


make a lease, & the tenant to enjoy. — Harvey v. 
Harvey (1081), 3 Rep. Ch. 87 ; 21 E. R. 737. 

1864. .1 — Application to empower seques- 
trators in mesne process, to grant leases, refuseti. 
— Bray v. Hooker (1784), 2 Dick. 038 ; 21 E. R. 
420, L. 0. 

1865. .] — Order to let a house & land in 

possession of sequestrator, on a contempt for not 
paying money into ct. — Dunkley v. Scribnor 
(1815), 2 Madd. 443 ; 50 E. R. 398. 

1866. Felling timber.] — Sequestrators having 
by virtue of an order power to fell timber, they 
fell timber to the value of £7,000, & pay over but 
£2,000 to pltf. for whose benefit the sequestration 
was taken out. Pltf. not chargeable with more than 
the £2,000. — Dacres (Lady) v. Chute (1083), 
1 Vern. 100 ; 2 Cas. in Ch. 104 ; 23 E. R. ,387. 

1867. Attornment of tenants — To sequestrators.] 
— Tenants ordered to attorn to sequestrators, 
under a sequestration for a duty. — Wood v. 
Adams (1780), 2 Dick. 570 ; 21 E. R. 394. 

1868. .] — Goldsmith v. Goldsmith, 

No. 1876, post, 

1869. Order for payment into court — Sum of 
money.] — A sequestration having issued for non- 
payment of money into ct. an individual in 
possession of a sum claimed by the party against 
whom the sequestration issued, & by a stranger, 
was ordered to pay that sum into ct. — P rancklyn 
V. CoLHouN, Francklyn V. Thornhill, Rucker 
V. Pinney (1819), 3 Swan. 270 ; 30 E. R. 800, 
L. C. 

Anywtations : — Consd. Johnson v. Chlppindall (1828), 2 
Sim. 55 ; Re Slade, Slade v. Huliue (1881), 18 Uh. D. 653. 
Refd. Wilson v. Metcalfe (1839), 8 L. J. Ch. 331 ; Gold- 
smith V. Goldsmith (1846), 5 Hare, 123 ; Ward v. Booth 

i l872), L. R. 14 Eq. 195 ; Craig v. Craig, 11896] P. 171. 
lento. Saull v. Browne (1874), 10 Ch. App. 64. 

1870. Arrears of annuity — Order to grantor 


to pay — When court has power to make — Grantor 
not party to cause.] — The ct. has no jurisdiction 
to order, upon motion, a person not a party to the 
cause, to pay into ct. the arrears of an annuity 
granted by him to deft, against whom a sequestra- 
tion has issued for want of a sufficient answer, 
unless the grantor has, by his conduct, waived 
the objection to the jurisdiction ; but he may, 
notwithstanding, & without applying for the 
leave of the ct. obtain from the grantee a release 
of the annuity. — Johnson v. Chippindall (1828), 
2 Sim. 55 ; 57 E. R. 711. 

Annotations: — Refd. Wilson v. Metcalfe (1839), 8 L. J. Ch. 

331 ; Ward v. Booth (1872), L. R. 14 Eq. 195*, He Slade, 

Slade V. Hulme (1881), 18 Ch. D. 653 ; Craig v. Craig, 

11896] P. 171. 

1871. Compelling payment of rent from tenant — 
Tenant *s costs In motion — Liability for.] — A 

person who had refused to pay the rent of a 
sequestered estate wliich he occupied as tenant 
to the sequestrators, except under an indemnity : — 
Held : entitled to his costs of a motion by the 
sequestrators to compel payment of the money. — 
White v. Wood (1843), 2 Y & C. Ch. Cas. 615 ; 
2 L. T. O. S. 116 ; 7 Jur. 1124 ; 63 E. R. 276. 

1872. Settlement of tenant rights — Claims for 
dilapidations.] — Re Burkili., Godfrey v. Burkill 
(1873), 1 Seton’s Judgments & Orders, 7th ed. 
447. 

Foreclosure.] — Sec No. 1874, post ; Sub-sect. 4, 
D. (6) ii., post. 

ii. Sale. 

1873. When court will sanction — Not before 
writ returned.] — Upon a commission of sequestra- 
tion, the comm, sequestered some live cattle, 
which, not being sufficient to answer the debt, it 
was moved for leave to sell these cattle, but 
denied, because the comrs. had not returned the 
commission ; but when that was done, & it 
appeared what they had sequestered, & the value 
as so much in part of the debt, then for the 
remainder a new sequestration should issue, & a 
venditioni exponas to sell the goods sequestered 
upon the first. — Yarroth v. Seys (1720), Bunb. 
62 ; 145 E. R. 595. 

1874. On application lor foreclosure.] — 

A bill of foreclosure being heard on a sequestration, 
& security being defective, the ct. decreed a sale, 
instead of a foreclosure, because if pltf. sued deft, 
on his bond, that would open a degree of fore- 
closure, & it is usual in such cases to refer it to a 
master to set a value on the estate, & decree that 
pltf. should take it pro tanto. — Dashwood v. 
Bithazey (1729), Mos. 196 ; 1 Eq. Cas. Abr. 
317 ; 25 E. R. 347. 

1875. Upon interlocutory proceedings.] — 

Sequestrators, upon a decretal order, have the 
same power to sell as on a final decree. — Cadell 
V. Smith (1791), 3 Swan. 308, n. ; 36 E. R. 876 ; 
sub nom. Cavil v. Smith, 3 Bro. C. C. 361, L. C. 

1876. Sequestration on mesne process — 

Not until costs ascertained — Sale only for amount 
of costs.] — (1) A sequestration on mesne process 
will in a proper case be executed, & the ct. will 
direct the tenants to attorn to the sequestrators ; 
but will not, until the amount of the costs is 
a,scertained, nor except for the purpose of paying 
such ascertained amount of costs, direct the sale 
of goods seized imder the sequestration, even 
though the value of the goods be gradually 
absorbed by the expenses of keeping them. 


PART III. SECT. 6, SUB-SECT. 4.~ 
D. (h) ii. 

1. AppUca/ion for sale— Necessity for 
notice .] — ^Notice must be given of an 
application for an order to sell property 


seized by sequestrators. — Forbes v. 
Connolly (circa 1858), 1 Ch. Ch. 6.— 

CAN. 

m. .] — Ridoway V. 

Davis (1837), 2 Jo. Ex. Ir. 507.— IR. 


n. Seai on Stock Exchange .] — • 

A sequestrator applied for an order 
under the writ of sequestration to sell 
the defts.’ seats on the Block Ex- 
change : — Held : although the seats were 
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(2) It is not the practice to file a return to the 
writ of sequestration, — Goldsmith v. Goldsmith 
(1846), 5 Hare, 123 ; 15 L. J. Ch. 264 ; 10 Jur. 
561 ; 67 E. R. 853. 

1877. Petition under Judgments Act, 1864 

(c. 112).] — Deft, in an administration suit failed 
to comply with an order, which had been regis- 
tered, directing him to pay two sums of money 
into ct. to the credit of the cause. Sequestrators, 
under a writ issued by pltfs., having entered into 
possession of deft.’s real estate, a petition was 
presented by pltfs. undpr Judgments Act, 1864 
(c. 112), praying that such real estate might be 
sold & the proceeds applied in payment of the 
moneys due from deft. : — Held : pltfs. were not 
creditors to whom the real estate of their debtor 
had been delivered in execution, & petition dis- 
missed accordingly. — Johnson v. Buroess (1873), 
L. K. 15 Eq. 398 ; 42 L. J. Ch. 400 ; 28 L. T. 188 ; 
21 W. B. 453, L. J. 

Annotation : — Apld. lie Haatiugb, Ex Brown (1892), 01 

L. J.Q. B, C51. 

1878. Restraint of sale — Bankruptcy of debtor 
— J^isdiction of county court.] — A writ of seques- 
tration had been issued out of the (^h. Div. to 
enforce payment into ct., under which debtor’s 
property, both real & personal, was seized. Before 
sale debtor was adjudicated bkpt. upon the 
petition of other creditors, & the judge of the 
county ct, granted an injunction, under Bkpey. 
Act, 1883 (c. 52), s. 10, restraining t he sale 
Held: (1) the sequestrator was a creditor within 
sect. 9, clause 1 ; (2) he was not a s<r(;ured creditor 
within the proviso in (;lause 2 ; (3) he was not an 
execution creditor who had completed aT\ execution 
or attachment within sect. 45 ; the ct. liad 
jurisdiction to restrain the sale . — Re Hastings, 
Ex p. Brown (1892), 61 L. J. Q. B. (i54 ; 67 L. T. 
234 ; 8 T. L. ii, 683 ; 36 Sol. Jo. 733 ; 9 Morr. 
234, D. C. 

AnTwtatioH ;—Ats to (2) Consd. lie Pollard, Ex p. Pollard, 

11909] 2 K. B. 41. 

1879. In respect of what property — Leasehold.] — 

Land held for a term ordered to be sold by seques- 
trators towards satisfaction of a decree for £500, — 
Ellabd V. Warren (1681), 3 Rep. Gh. 87; 21 
E. R. 737. 

1880. --- — .] — Suin’ON V. Stone (1745), 1 

Dick. 107 ; 21 E. R. 209, L. (J. 

1 881 . .] — ( 1 ) Bill for an account taken 

pro confesso against suiwiving exor. & devisee in 
trust, A lejischold estates taken under a seques- 
tration for want of an answer : the ct. would not 
ord(;r the sequestratoi's to sell ; but dir(‘cted them 
to apply the profits. (2) Appointment of a re- 
ceiver in the place of the sequestrators discharges 
the sequestration. — Shaw v. Wright (1796), 3 
Ves. 22 ; 30 E. R. 872. 

1882. Real estate.] — Neale v. Dealing, 

No. 1770, a 7 itc. 

1883. Perishable goods.]- —The ct. will not 

order perishable goods taken under a sequestration 
for want of an answer to bt; sold before decree. — 
WILCOCKS V. WILCOCKS (1762), Amb. 421 ; 27 
E. R. 280. 

1884. Furniture.] Mitchell v. Draper, 

No. 1887, post. 


1886. Issue of venditioni exponas.] — Yabroth 
V. Seys, No. 1873, ante. 

.] — SeCy generallyy Sect. 1, sub-sect. 13, ante. 

1886. Application for sale — By motion — On 
notice — Not of course.] — Neale v. Dealing, No. 
1770, ante. 

1887. .] — Motion to sell furniture 

under a sequestration for not performing the 
decree must be on notice. — Mitcueli. v. Draper 
(1803), 9 Ves. 208 ; 32 E. R. 582, L. C. 

1888. Ex parte — Party out of Juris- 

diction.] — Order to sell goods under a sequestra- 
tion for not obeying the order of the ct. made on 
motion ex p., the party having gone out of the 
jurLsdiction.-— Rc Rush (1870), 22 L. T. 116; 
18 W. R. 417. 

1889. To be made in chambers — Not 

in court.] — Turner v. Clh'ford, [1870] W. N. 
199. 

Sub-sect. 5. — Return to Writ. 

1890. Not usually made.] — Goldsmith v. Gold- 
smith, No. 1876, ante. 


Sub-sect. 6. — Effect of Writ. 

A. 13 hiding the Properly. 

1891. From when property bound— Issue of 
writ.] — Crobts v. Olubteld (1676), 3 Swan. 
278, n. ; 36 E. R. 863. 

AnnoLatwn : — Reid. Emiulngham v. .Short (1841), 13 

Jj. J. Ch> 3U0. 

1892. — Not commencement of execu- 

tion.] — Burdei’T V. RocivLEY, No. 1926, post. 

1893. To what , extent bound — In favour of 
creditor — Where debtor becomes bankrupt.] — Re 

Bollard, Ex p. Pollard, No. 1724, ante. 

.] — further y Bankruptcy, 

Vul. IV., pp. 359, 360, Nos. 3356-3359. 

Bankruptcy of defendant.] — See Bank- 

RUI>T'CY, Vol. IV., pp. 359, 360, Nos. 3356-3359 ; 
Vol. V., pp. 815, 835, Nos. 6932, 6933, 7068. 

B. Position of Third Parties. 

(a) Rights as agahtst Sequestrators. 

1894. Alienee — Under voluntary conveyance — 
Pendente lite.]— (1) Sequestration not defeated 
by a voluntary conveyanee, pendente lite. 

(2) Sequestration against the heir for a personal 
duty deereed against the father. — Witham v. 
Bland (1675), 3 Swan. 276, n. ; 36 E. 11. 862. 

Annotations: — As to (1) Refd. Colston v, Gardnor (11581), 
2 Cas. in Cb. 1 3. As to (2) Refd. Wharam v. Broughton 
(1748), 1 Vcb. Sen. 180. 

1895. Conveyance prior to sequestration — 

With intent to defeat it.] — A scque.stration prtwails 
against a i)rior conveyanee designed to defeat it ; 
not against jirior conveyances for valuable con- 
sideration, or bond fide. — Gouj.ston v. Gardinicr 
(1681), 3 Swan. 279, n. ; 36 E. R. 863 ; sub nom. 
Golst(>n V. Gardner, 2 Gas. in Gli. 43. 

AnmAutions : - Consd. Wharaui -v. Broughton (1748), 1 Ves. 

»8cn. 180. Refd. Cook v. Cook (1739), 2 Com. 712. 

1896. For valuable consideration.] 

— (\)Ulston V. Gardiner, No. 1895, arde. 

1897. — .] — Bird v. Littlehales 

(1743), 3 Swan. 299, n. ; 36 E. R. 871, L. V. 
Annotation Refd. Einijriugham v. 8hort (1844), 13 

L. J. Ch. 300. 


the proper! y of tho debtors & should be 
saleable under process, Sr the ct. could 
iiupleinont its execution by ordering 
aetts. to do any act lu'ccssarj" to effect, 
or to reirain from any act to obstruct, 
tho sale of the scats ; yet inasmuch 


as the ct. could not control the members 
of the exchaugo, no effectual order for 
sale of the seats could bo made.' — 
liONOON & Canadjan Loan & Aokncy 
t'o. r. MoKrUY (1885), 10 O. B. 8G. — 
CAN. 


PART HI. SECT. 6, SUB-SECT. 6.— 
B. (a). 

o. Tenant — Rajht of sequestrators 
to distrain — Voluntary payment by 
tenant,. J — Soq ucstrators cannot distrai n, 
& if they do, they will be punished by 
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1898. Lessee — Lease after sequestrat^ion — 

No notice thereof.] — A lease of lands in Ireland, 
made after the lessor’s estate had been put under 
sequestration for a contempt of the Ct. of Exch. 
in that kingdom ; — Held : to be good, the leasee 
having no notice of such sequestration. — Vicars 
V. COLCLOUGH (1779), 5 Bro. Pari. Cas. 31 ; 2 
E. R. 614, H. L. 

1899. Assignee — Of annuity.] — Cole v. Frost 
(1844), 4 L. T. O. S. 163. 

1900. Trustees — Deed of assignment — For benefit 
of creditors — Executed before default.] — An order 
was made in a suit in equity upon 11., a trustee, 
to pay a balance found due from him on or before 
a day named. Shortly before the day fixed, 
II. by deed assigned substantially the whole of 
his property to trustees for the benefit of live 
creditors, excluding the persons interested in the 
trust money. The deed contained a proviso for 
redemption on payment of the debts due to the 
five creditors within six months, & a proviso that 
II. should continue in possession of the propeHy 
comprised in it for six montiis, but not so as to 
let in any sequestration or other process, & that, 
in case any such process should be enforced, or be 
attempted to be enforced, the possession of 11. 
should cease & determine. II. not having paid 
the money under the ord<‘r of the ct., a sequestra- 
tion was issutid against his property : — Held : 
the trustees of the deed were entitled to the pro- 
perty comprised in it as against the sequestrators. 
— Alton v, Harrison, Poyser v. Harrison 
(1809), 4 Ch. App. 022 ; 38 L. J. Ch. GOO ; 21 
L. T. 282 ; 17 W. R. 1034, L. J. 

AnnoUiUons : — Refd. lie Bainford, Ex p. GuincH (1879), 
12 Ch. 1). 314 ; Boldcro v. London & WostmlnKtcr 
Discount Co. (1879), 5 Ex. D. 47. Mentd. Allen v. 
Bonnett (1870), 5 Ch. App. r)77 ; lie Yates, Ex p. Brown 
(1879), 27 W. B. n.Ol ; Mason v. Briton Medical & General 
Life Assocn. (1888-), 4 T. L. B. 75r, ; Mawkclync & t^ookc 
r. bnilth, I1903J 1 K. B. (571 ; Glegg v. Broinloy. IJ912] 
3 K. B. 474 ; lie Easey, Ex p. Trustees, 11923] 2 Ch. 1. 

1901. Mortgagee — Possession obtained by se- 
questrators — Accountable for rents & profits ] — 

A conveyance established against a sequestration, 
it tJie sequestrators, who had obtained ]iosscBsion, 
ordeixHl to account to the alienee for rents & proiits. 
Anotluu* conveyance rescinded, but the alienee 
(leclai-ed entitkul to be reimbursed from the subse- 
quent rents, the balance of payments h)r interest, 
taxes, ik, repairs. — Hamblyn v. Ley (1743), 3 
Swan. 301, n. ; 3G E. R. 872 ; aub iiom, Hamlyn 
V. Lee, 1 Dick. 94, L. C. 

Anmdations : — Consd. lie Hoare, Hoare v. Owen, [18921 3 
(;h. 94. Mentd. Sinnnonds v. Kiunaird (1799), 4 Vos. 
735 ; Wilson v. Metcalfe (1839), 8 L. J. (3i. 33 1 ; Eini)rini!r- 
hain V. Short (1 844), 3 Hare, l(il ; Miisadee M. C. Sherazoo 
V. Moerza Shoostry (1854), 8 Moo. 1*. C. C. 90. 

1902. Re-delivery of possession.] 

— 8(^questratoi*s took possession of certain mtged. 
estates. The intgeos., on petition, obtained an 
order to have the rents & profits of the mtged. 
estates, in the hands of the sequestrators, applied 
towards payment of their mtge. money, etc., & 
possession of the mtged. estates to bo delivered 
up to them. — W alker v. Bell (181()), 2 Madd. 
21 ; 50 E. R. 243. 

Annoialionfi :—Expl(l, Tatham r. Parker (1853), 1 Sin. & G. 
506. Reid, lie Hoare, Hoare v. Owen, [1892] 3 Ch. 91. 

1903. — Equitable mortgagee — Acquisition 
of prior legal mortgage— Right to back rents.] — 

Ill 1840, A. made an equitable mtge. of lands by 
deposit of title deeds. In Dec. 1819, a sequestra- 
tion in the suit, to which the mtgees. were not 
parties & which did not relate to the mtged. 

the ct., hut if on service of the seques- 
tration, the tenant voluntarily & with- 
out any order pay the rent, or part of 


property, issued against A.’s estate. The equit- 
able mtgees. afterwards became the transferees 
of a legal mtge. for another debt executed by A. 
after the filing of the bill but before the sequestra- 
tion, but they had never been in possession. 
On petition by the mtgees. praying to be let into 
possession, & that the sequestration might be 
discharged as against them : — Held : they wore 
entitled to back rents in the sequestrator’s hands 
after payment of costs, & ordered as prayed. — 
Tatham v. Parker (1855), 1 Sm. & Q. 506 ; 1 
Eq. Rep. 257 ; 22 L. J. Ch. 903 ; 25 L. T. O. S. 
22 ; 1 Jur. N. 8. 992 ; 3 W. II. 347 ; 05 E. R. 
221. 

AnTU)tations : — Reid, lie Hoare, Hoaro r. Owen, [1892] 3 

('h. 94. Mentd. lie Suarez, Suarez v. Suarez, [1918] 1 Oh. 

176. 

1904. Mortgage for value — To avoid effect 

of writ — Knowledge of mortgagee.] — (1) The title 
of a person claiming under a writ of sequestration 
issued by the Ft. of Ch. prevails over that of a 
mtgee. under a mtge. for value made in order 
to avoid the effect of the writ, & with full know- 
ledge on the part of the mtgee. of all the circum- 
stances. 

(2) An order for payment into cf . of a fund in 
the hands of a stakeholdcj' in this country may 
be made in a suit in which one of two parties, eacli 
of whom claims the fund under a person residing 
abroad, is pltf. «fe the other a deft., although the 
person residing abroad may not be made effectually 
a party to the suit. 

Semblc, an order will not be made for payment 
of the fund out of ct. until such person has been 
served. — W ard v. Booth (1872), \j. R. 14 Eq. 
195 ; 41 L. J. Ch. 729 ; 27 L. T. 304 ; 20 W. R. 
880. 

AnrutUilionn : — As to (1) Retd, lie Hoare, Ex p. Nelson 

(1880), 14 Ch. D. 41. As to (2) Retd, lie Slade, Slade V. 

Hulmo (1881), 18 Ch. D. 653. 

1905. Recipient of tithes — Recipient of compo- 
sition therefor — Distinguished.]— Motion, for pay- 
ment of a snrn duo in respect of a composition 
for tithes, out of a fund in (d., the produce of grow- 
ing crops on a farm, paid in by sequestrators, 
refused, with costs. 

If tithes had been diu! in respect of the iiroduco 
of tlic land taken, this motion would have been 
correct, for the sequestrators would not be justified 
in taking the produce of the land without paying 
the titlies, but here there is a composition for 
tithe, which is no lien on the land, but only a 
personal demand (Leach, V.-C.). — Dickinson v. 
8mith (1813), 4 Madd. 177 ; 50 E. R. 072. 

1906. Landlord — Entitled to arrears of rent.] — 
Under a sequestration, the landlord is entitled 
to be paid arrears of rent.— Dixon v. 8mitii (1818), 
1 Swan. 457 ; 3(i E. R. 404, L. C. 

AmioUitious . — Expld. Bmiidliui? v. BatThigtitii (1827), 6 

B. & C. 467. Mentd. llusscll v. East AnsrUuu lly. (1850), 

3 Mac. & G. 104. 

.] — See^ Sect. 2, sub-sect. 5, A., ante ; 

Distress, Vol. XVIII., pp. 342-349, Nos. 779-870. 

(b) Remedied, 

1907. Mode of trying third party’s right — In dis- 
cretion of court.] — Where a sequestrator obtains 
possession of property, as belonging to the paity 
against whom tlui jirocess issued, & such property 
is claimed by a third pei’son, the mode of trying 
the right is in. the discrijtion of the ct. 

Deft, being in conteinijt for non-payment of 
money, executed a conveyance of his real estate 
to his sou, & the son entered into possession under 


It, or Riven security for it, it is good. — PART 111. SECT. 6, SUB-SECT. 6,— 
A.-G^r. Wynnk (1745). 2 How. E. E. B. (6). 

781. IR. Examinalion pro intcreatc auo 
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Execution. 


Sect. 6. — Writ of sequestration: Sub-sect. 6, B. {h) ; 
sub-sects. 7 8. Sects. 7 8.] 

the conveyance. Some months aftenvarda a 
sequestration issued against deft, founded on 
the same contempt, & the sequestrator took 
possession of the estate. Deft.’s son was examined 
pro intercssc suo, & the master found that, as 
between deft. & all persons claiming under him, 
the son had an absolute estate & interest in the 
premises under the conveyance, & the possession 
taken thereunder, subject to the question between 
deft.’s son & pltfs. or between the ct. & pltfs. &; 
deft.’s son, arising out of the contempt & the 
sequestration : the ct. directed issues to try 
whether the conveyance by deft, to his son was 
fraudulent, within 13 Eliz. c. 5, & whether the 
consideration monies were paid before the seques- 
tration issued. 

Qu. : whether the proper form of objecting to 
the report of the master, or an examination pro 
interesae suo, is by exceptions. — E mpringham v. 
Short (1844), 3 Hare, 461 ; 13 L. J. Ch. 300 ; 8 
Jur. 856 ; 67 E. 11. 463. 

1908. Proceedings at law — Recovery of rent 
charge — On sequestrated land.] — Where lands of a 
corpn. were sequestrated : — Held : this did pre- 
vent one entitled to a rcntcharge payable by the 
corpn. from pursuing his remedy at law to recover 
it. — A.-G. V. Coventry Corpn. (1715), 1 P. Wms. 
306 ; 2 Vern. 713 ; 24 E. 11. 402, L. C. 

Annotations: — Mentd. Walker v, Bell (1816), 2 Madd. 21 ; 

llussell V. East Anglian Ity. (1850), 3 Mac. & G. 104. 

1909. Court will restrain.]— The ct. will 

restrain a proceeding at law against a sequestrator, 
but has no authority to compel a party to be 
examined pro intcrejise suo. — Kaye v. Cunningham 
( 1820), 5 Madd. 406 ; 56 E. K. 950. 

1910. .] — Musadee Mahomed Cazum 

Sherazee V. Meerza Ally Mahomed Shoostry, 
No. 1826, ante. 

1911. Inquiry by master — Not without order of 
court.] — The master cannot inquire into the 
property in chattels sequestered, without an 
order. — A non. (1747), 3 8wan. 311, n. ; 30 E. II. 
876, L. C. 

1912. Motion in suit — Only if third party a 
party thereto — Trustees of settlement.] — The right 
of sequestrators to attach moneys, alleged to be 
held by third persons for the judgment debtor, 
but denied by them to be so held, cannot be 
determined upon a motion in a suit to which the 
third persons are not parties, unless they appear 
& submit to the jurisdiction of the ct, 

Co-resp. in a divorce suit not having paid the 
damages assessed against him by the jury, a writ 
of sequestration was issued against his property, 
in pursuance of which the sequestrators applied 
by a motion in the suit for an order calling upon 
the trustees of his marriage settlement to pay into 
ct. any moneys in their hands belonging to him. 
The trustees disputed their liability to co-resp., & 
the jurisdiction of the ct. to make the order : — ■ 
Held : as the trustees were not parties to the suit, 
& disputed their liability to co-resp., & the juris- 


diction of the ct., the ct. had no power to make the 
order on motion in the suit. — C raig v. Craig, 
[1896] P. 171 ; 65 L. J. P. 99 ; 75 L. T. 280 ; 12 
T. L. R. 375 ; 45 W. R. 64. 

1913. Trial of issue — Verdict for third party — 
Costs payable by sequestrators.] — A writ of seques- 
tration issued to enforce an order of ct., defts. 
being the se(jucstrators. Under the writ they 
claimed certain property which had been pur- 
chased by pltf., they alleging fraud & mala fides 
in pltf. On the trial of an issue the jury found in 
favour of pltf. ; — Held : although defts. as seques- 
trators, had acted under the direction of the ct. 
that did not justify them in taking action as to 
property to which they had no right, &> therefore 
that they were liable for the costs of the action. — 
WiEBALCK V. Told (1913), 29 T. L. R. 741. 

1914. Examination pro Interesse suo — Subse- 
quent report of master — Whether exception may be 
taken thereto.] — Hamlyn v. Lee (1743), 1 Dick. 
94 ; 21 E. R. 203 ; sub nom. Ham:blyn v. Ley, 3 
Swan. 301, n., L. C. 

Annotations: — Befd. Empringham v. Short (1844), 3 Hare, 

461. Mentd. Slmmonda v. Kiunaird (1799), 4 Ves. 735 ; 

Wilson V. Metcalfe (1839), 8 L. J. Ch. 331 ; Musadee 

M. C. Sherazee v. Meerza Shooatry (1854), 8 Moo. P. C. C. 

90 ; lie Hoare, Hoare v. Owen, [1892] 3 Ch. 94. 


1915. .] — Empringham v. Short, 

No. 1907, ante. 

1916. Not before return by sequestrators.] — 

Pelham (Lord) v. Newcastle (Duchess), No. 
1823, ante. 

1917. Admitted to sue in form& pauperis.] — 

A person ordered to be examined pro interesse suo, 
was permitted to prosecute, & make out her right 
in formd pauperis. — James v. Dorb (1744), 2 
Dick. 788 ; 21 E. R. 477, L. C. 

1918. Mode of procedure.] — Hunt v. 

Priest (1778), 2 Dick. 540 ; 21 E. R. 380, L. C. 

1919. Mortgagee.] — Upon a sequestration, 

a mtgee. must come to be examined pro interesse 
suo.— Anon. (1801), 6 Ves. 287 ; 31 E. R. 1055, 
L. C. 


Annotations: — Refd. Angel v. Smith (1804), 9 Ves. 335. 
Mentd. Aston v. Heron (1834), 2 My. & K. 390. 

1920. Prior Judgment creditor.] — Angel v. 

Smith, No. 85, ante. 

1921. Authority of court to compel exami- 

nation.] — Kaye v. Cunningham, No. 1909, ante. 

1922. — — .] — Musadee Mahomed Cazum 
Sherazee v. Meerza Ally Mahomed Shoostry, 
No. 1826, ante. 

1923. On discharge of sequestration improperly 
obtained — Order of discharge set aside.] — Ward v. 
Cornwall, No. 1941, post. 


Sub-sect. 7. — Effect of Death of Party. 

1924. Sequestration in equity — Abates — May be 
revived.]— White v. Hayward, No. 67, ante. 

1925. Death of defendant — Whether sequestra- 
tion discharged or continued.] — Proctor v. 
Reynel, No. 1833, ante. 


■ — Reference to ascertain damages .] — 
Where the goods of a third person are 
seized by sequestrators, an order to 
examine pro interesse suo will be made, 
&if the goods taken are found to belong 
to the party so applying, a reference to 
ascertain his damages will be granted,— 
Copeland v. Mape (1812), 2 Ball & B. 
66. "““IR, 

PART III. SECT. 6. SUB-SECT. 7. 

1926 i. Death of defendant — Whether 
sepuestrcdum discharged or continued. ] — 
Alter a decree upon sequestration the 


heir of the party Is bound. But if 
only process of sequestration issues 
against the party & he dies before the 
decree, tlio heir is not bound. — Max- 
well V. Kelhy (1807), 2 Mol. 320.— 
IR. 

1926 ii. — When a seques- 

tration had issued to compel payment 
under a decree, & there appeared to 
have been considerable delay in en- 
forcing the payment of rents, during 
wliich i)oriod deft, had died, & on© of 
the heirs had received sundry sums for 


rent, a motion that such rents bo paid 
over again to the sequestrators by the 
tenants was refused, & the tenants 
ordered to attorn as to future rents 
only. — Hahrih v. Meyers (1870), 3 
Ch. Ch. 107.— CAN. 

1925 iii. .] — In case of a 

debtor dying leaving insufficient assets 
to pay all his debts a creditor who has 
a sequestration in the hands of the 
sequestrators does not lose the advan- 
tage of it.— Meyers v. Meyers (1872), 
19 Gr. 186.— CAN. 
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Part III. — ^Particular Forms of Execution. 


1926. Sequestration in mesne process.] 

— (1) A sequestration that issues as mesne process 
of this ct., will be discontinued, & determined by 
the death of the party : but where a sequestration 
issues in pursuance of a decree, to compel the 
execution of it, there though the same be for a 
personal duty, it shall not be determined by the 
death of the party. 

(2) The sequestration binds from the very time 
of awarding the commission, &, not only from time 
to time of executing of it & its being* laid on by 
the comrs. (Lord Nottingham, C.). — Burdett 
V. Rockley (1682), 1 Vem. 58 : 23 E. R. 308. 
L. C. 

Annotations : — As to (1) Reid. Pratt v. Inman (1889), 6 
T. L. It. 91. As to (2) Consd. Payne v. l)rewe (1804), 4 

1927. .] — Where a sequestration 

issues as a mesne process, it falls with the death 
of the person, but if for non-performance of a 
decree, the death of the party does not determine 
it.— Hawkins v. Crook (1747), 3 Atk. 594 ; 26 
E. R. 1142, L. C. 

1928. Non-performance of decree.]— 

Burdett v. Rockley, No. 1926, ante. 

1929. .] — Hawkins v. Crook, 

No. 1 927, ante. 

1930. ,]—~Qu. : whether a se- 

questration after decree, is determined by the 
death of deft. ; & whether copyhold lands are 
subject to sequestration. — Caermarthen (Mar- 
quess) V. Hawson (1730), 3 Swan. 294, n. ; 36 
E. R. 869. 

1931. As against defendants* land — 

Entailed estate.] — Athol (Earl) v. Derby (Earl) 
(1672), 2 Lev. 72 ; 1 Cas. in Ch. 220 ; 83 E. R. 
455, L. C. 

A7inotation8 Wharam v. Broughton (1748), 1 Vos. 

Sen. 180 ; Goudy v. Buncombe (1847), 1 Exoh. 430. 

1932. Copyholds.] — White- 

head V. Harrison (1730), 1 Bam. K. B. 431 ; 2 
Eq. Cas. Abr. 712 ; 94 E. R. 290. 

1933. .] — Hyde v. Greenhill 

(1746), 1 Dick. 106 ; 21 E. R. 208, L. C. 
Annotations: — Consd. Wharam v. Broughton (1748), 1 

Vos. Sen. 180 ; Pratt v. Inman (1889), 43 Ch. U. 175. 

1934. Non-performance of duty — 

Revival of suit.] — University College, Oxford 
V. Foxcropt (1683), 1 Vem. 166 ; 2 Rep. Ch. 
244 ; 23 E. R. 390. 

1935. .] — Hyde v. Green- 

hill (1746), 1 Dick. 106 ; 21 E. R. 208, L. C. 
Aiuiotations : — Consd. Wharam v. Broughton (1748), 1 

Ves. Sen. 180. Polld. Pratt v. Inman (1889), 43 Ch. B. 

1 75« 

1936. .] — WiTHAM V. Bland, No. 

1894, ante. 

1937. — .] — Pratt v. Inman, No, 

1768, ante. 

1938. Death of plaintiff — Sequestration con- 
tinued— If suit revived— Sequestration on mesne 
process.] — Sequestration against deft, on mesne 
process abates on the death of pltf., but is revived 
with the suit. — Hyde v. Forster (1748), 1 Dick. 
132 ; 21 E. R. 218, L. C. 

Annotation: — FoUd. Wharam v. Broughton (1748), 1 Blck. 
137 • 

1939. .] — Wharam v. Brough- 

ton (1748), 1 Dick. 137 ; 1 Ves. Sen. 180 ; 21 
E. R. 220, L. C. 

Annotations : — Consd. White v. Hayward (1752), 2 Ves. 


Sen. 461. Reid. Walker v. Bell (1816), 2 Madd. 21 ; 
Johnson v. Chippiudall (1828), 2 Sim. 65 ; Emprlngham 
V. Short (1844), 3 Hare, 461. 


Sub-sect. 8. — Discharge op Sequestration. 

1940. Discharge improperly obtained — Discharge 
order set aside.] — Where deft, was prosecuted upon 
contempts to a sequestration, that was removed 
upon a false pretence, pltf. shall have a writ of 
restitution. — Lewis v. IjEwis (1080), Cas. temp. 
Finch, 471 ; 23 E. R. 251, L. C. 

1941. ]. — A soir. who had been con- 

ducting a suit, but who was not then acting for 
pltf., accepted a sum of money on pltf.’s behalf, 
&; allowed an order of sequestration previously 
granted against deft, to be discharged. On the 
application of pltf., the order of discharge thus 
obtained was set aside. 

Qu. : as to the remedy in such cases of a third 
party prejudiced by the operation of the order 
so obtained. — Ward v. Cornwall (1871), 19 
W. 11. 1075. 

1942. Writ to be first returned.] — A sequestration 
must be returned before the ct. can be moved to 
discharge it on the death of the party, as to lands. 
—Anon. (1718), Bunb. 31 ; 145 E. R. 584. 

1943. On satisfaction of debt — Principal, Interest, 
& costs.] — On a question whether deft, could be 
heard before he had cleared his contempts, though 
he offered to pay all pltf.’s demands ; it was 
ordered, that ho should bring before the master 
all the principal, interest, & costs, & then be at 
liberty to move to hav(j his sequestration dis- 
charged. — Wenman (Lord) 17. Osbaldiston (1719), 
2 Bro. Pari. Cas. 276 ; 2 Eq. Cas. Abr. 222 ; 1 
E. It. 941, II. L. 

1944. Arrears of Annuity.] — Execution set 

aside, in the circumstances of the case, the ct. con- 
sidering that on tlie facts stated in the affidavit 
the arrears of annuity due at the time of issuing of 
the sequestration had been satisfied. — Curlews 
V. Butts (1831), 9 L. J . O, S. K. B. 69. 

1946. By appointment of receiver.] — Shaw v, 
Wright, No. 1881, aute. 


Sect. 7.— EXECUTION AGAINST ECCLESUSTICAL 

PERSONS. 

See R. S. C., Ord. 43, rr. 3, 4, 5. 

Judgments as a charge on benefice.] — See 
Ecclesiastical Law, Vol. XIX., p. 416, Nos. 
2507-2510. 

Sequestration of benefices.] — See Ecclesiastical 
Law, Vol. XIX., pp. 417-425, Nos. 2518-2614, 
Liability of sequestrators for dilapidations.] 

— See Ecclesiastical Law, Vol. XIX., p. 508, 
Nos. 3664-3668. 


Sect. 8.— EXTENTS. 

See Crown Practice, Vol. XVI., pp. 221-232, 
Nos. 99-258. 


1926 i. ScQuestration in 

mesne process .] — Where a Bequestration 
to compel the performance of a decree 


had been issued against a person who 
subsequently died ; — Held : the writ 
could be revived against his heirs. 


Semhle : sequestration issued on mesne 
process cannot be revived. — -Turley 
V. Meyers (1870), 3 Ch. Ch. 102.— CAN. 
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ExEcxmoN. 


Part IV. — Costs and Expenses of Execution. 


Sect. 1. — IN GENERAL. 

See, generally, Siiehiffs Bailiffs. 

1946. Must be reasonable.] — Pltf. who levies 
costs & expenses of an execution, in addition to 
the sum recovered by the judgment, under 43 
Geo. 3, c. 4($, 8. 5, must at his peril take care to 
keep them within such a reasonable sum as will be 
afterwards allowed in taxation by the protho- 
notary, otherwise the ct., on motion, will order 
the excess to be restored, with costs to be paid 
by pltf. — Benwell v. Oakley (1809), 2 Taunt. 
174 ; 127 E. K. 1043. 

1947. .] — The sheriff when levying under a 

writ of fi. fa. is bound at his peril to take but his 
reasonable extra expenses ; & if he take more 

than is afterwai‘ds allowed in taxation, he will be 
(-•ompellcd to pay the costs of the rule to make 
him refund.— Kinc; v. Milne (1823), 1 L. J. O. 8. 

K. B. 108. 

1948. Scale of taxation — As between party & 
party — Sequestration .] — Be Siiapland, Ex p. Hunt 
(1874), 23 W. R. 40. 

1949. What may be included as costs — Costs of 
previous abortive execution — Fieri facias.] — Pltf. 

having signed judgment for £23 debt & costs, took 
o\it Sifi. fa. for £24, the £1 being claimed for costs 
of execution, under 43 Geo. 3, c. 40, s. 5, an 
attempt was made to levy, which failed, deft, 
having no goods. Deft, then tendered £23, which 
pltf. refused, & issued an elegit for the £24 : — Held : 
the tender was insulhcient, pltf. being entitled, 
under the statute, to the costs claimed above £23, 

the ct. refused to set aside the elegit. — Bayley 
V. PoTi'S (1838), 8 Ad. & El. 272 ; 3 Nev. & P. K. B. 
305 ; 1 Will. Woll. &. 11. 427 ; 2 Jur. 819 ; 112 
E. K. 841. 

Annotations : — Refd. SaliKbiiry t\ Wray (18G0), 0 Jur. N. S. 

1117 ; Sneary v. Abtiy (187G), 45 L. .1. Q. B. 803. 

1950. .] — A ea. sa. must not 

be endorsed to levy expenses of a fi. fa., in the 
same cause, to which mdla bona was returned. — 
Eaup V. Hatchpjll (1843), 4 Q. B. 121 ; 3 Gal. & 
Dav. 34(1 ; 12 L. J. Q. B. 122 ; 7 Jur. 172 ; 114 
E. R. 843. 

1951. — .]— O. L. P. Act, 18,52 

(c. 70), s. 123, which gives pltf. in every case of 
execution a right to levy “ the expenses of the 
execution,” over and above the sum recovered by 
the judgment, does not entitle him to .take under 
a ca. .sa. the expenses of a previous abortive 
writ of fi. /a.—SALiSBURY (Marquis) v. Ray 
(1800), 8 0. B. N. S. 193 ; 29 J.. .1. C. P. 225 ; 2 

L. T. 280 ; 0 Jur. N. S. 1117 ; 8 W. R. 402 ; 141 
E. R. 1139. 

Annotations : — ^Expld. Armitago v. Jessop (1800), 30 

L. J. C. P. 03. Apld. Me Loug, Ex p. Ouddelord (1888), 

20 Q. B. D. 310. 

1952. Costs of Judgment.] — A judge’s 

order for the payment of money having been 


made a rule of ct., pltf. issued a ft. fa. upon it, 
under Judgments Act, 1838 (c. 110), s. IS, & 
levied, as well the sum ordered to be paid, as the 
costs of making the order a rule of ct. The ct. 
set aside so much of the execution as related to 
the costs of making the order a rule of ct. — Bare- 
head V. Hall (1840), 9 L. J. Ex. 323. 

1953. .] — The right of a party entitled 

to execution to levy the expenses of the execution, 
which is conferred by C. L. P. Act, 1852 (c. 76), 
s. 123, is not taken away by 19 & 20 Viet. c. 108, 
s. 30, which provides that when, in an action of 
contract brought to recover a sum not exceeding 
£20, deft. sulTers judgment by default, ” pltf. shall 
recover no costs,” since the costs of the execution 
are accessory to the execution, not to the judg- 
ment, A the word ” costs ” in the latter sect, means 
” costs of the action.”— Armitaue v. .Tessop 
(180(i), L. R. 2 C. P. 12 ; 36 li. .1. C. P. 03 ; 15 
I.. T. 214 ; 12 Jur. N. 8. 903 ; 16 W. R. 130. 

1954. Costs of interpleader.] — Hammond 

V. Nairn, No. 161, anie. 

1955. — .] — Goods of a judgment debtor 

which had been seized by the slierid under a writ 
of fi. fa. were claimed by a bill of sale holder & 
the sherilT interpleaded. On the hearing of tlu^ 
interpleader summons the claim was admitted & 
an order was madcj for the sale of the goods & for 
payment out of the proceeds of the claim of the 
bill of sale holder, the amount of the execution, 
& the costs of all parties, including the costs cS: 
charges of the sherilT. Befoj'c tlie sale, notice 
was served on the sherilT tliat a receiving order 
had been made against tlie jud^ent debtor : — 
Held : the sheriff’s costs of the interpleader were 
not ” costs of the execution ” within Bankruptcy 
Act, 1890 (c. 71), 8. 11, & consequently were not 
payable out of the debtor’s estate. — Be Rogers, 
[1911] 1 K. B. 041 ; 8ub nom. Be Rogf:rs, Ex p. 
Sussex, Sheriff, 80 L. J. K. B. 418 ; 103 L. T. 
883 ; 55 Sol. Jo. 219 ; 18 Mans. 22 ; sub nom. Be 
Rogers, Ex p. Official Receiver, 27 T. 1j. R. 
199, 0. A. 

1956. — — Costs of inquisition.] — An execution 
creditor, who is in possession of Ids debtor’s lands 
under a writ of elegit, is not entitled to ascertain 
A/ tax & add to the sheriff’s costs of the issuing 
of the execution Ids own costs incidental to the 
suing out of the writ <fe of the inquisition held 
thereon, at least as long as he remains in possession 
of the lands. — Mahon v. Miles (1881), 45 1j. T. 
540 ; 30 W. R. 123, 1). C. 

1957. ;— .]— R. S. C., Ord. 42, r. 15, 

does not authorise a judgment creditor to recover 
by execution the costs of an inquisition conse- 
quent upon elegit, nor can he have such costs taxed 
with a view to further execution. — Porter v. 
Wo'i’TON (1884), 28 Sol. Jo. 548, D. 0. 


PART IV. SECT. 1. 

. What may he included as costs 
'utnre costs of exectUion.}-~Ex p. 
TnoMPSON (1877), 22 L. O. J. 89.— CAN. 

r. Whether costs of second 

execution — First execution sufficient.}— 
Pltfs. had recovered judgment against 
delta., directora of the B. co., for sums 
due pltfa. in respect of which executions 
against the co. had been returned un- 
aatiafled. A second writ of execution 
was issued by them: — Held: pltfa., 
having been allowed the coats of one 
writ of execution to the aherllT at T., 
whore the head offlee of the co. was 


situate, could not bo allowed the coats 
of a second writ to the sheriff of N., 
where the co.’s buaiuess was carried 
on. — PuKULSKi V. Jakdine, Pkkryman 
V. Jaudine (1912), 21 O. W. K. 983 ; 
3 O. W. N. 1172 ; 26 O. L. II. 323 ; 5 
D. L. 11. 242.— CAN. 

B. By whom payable — Execution 
debtor — Though claiming exemption from 
liaMlity to scfafurc.l— /feZd ; where a 
Judgment debtor maims the benefit 
of Homestead Amendment Act, 1873, 
in respect of goods seized by the sheriff 
under a fi. fa., the judgment debtor 
must pay the sheriff's coats of seizure 


& pospcaslon raonej's. — •S eiil v. Hum- 
niRErs (1886), 1 B. C. R. pt. 2, 257.— 

CAN. 

t. Proceedings to confirm sale — What 
costs will be allowed.] — Held : in con 
firming the sale of land by a sheriff, 
the only costs which will be allowed by 
the taxing master on any prooeedings 
to confirm the same are those arising 
out of proc.eeding8 to obtain the order 
to confirm the same & also to prove the 
regularity of the sale. — Massey v. 
Evven (1902), 7 Terr. L. R. 133.— CAN. 

a. Ratable distribution amongst credi- 
tors — Subject to payment of costs — 
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1958. What may be Included as expenses — 
Expenses of auctioneer.] — 11. v. Crackentiiorp 
( 1794), 2 Anst. 412 ; 145 E. R. 920. 

1959. Costs of advertising sale by auction.] 

— The Kheriff is not entitled, by Bkpcy. Act, 1801 
(c. 104), to deduct from the amount produced 
by the levy, the money he has expended in 
advertising a sale of the execution debtor’s elTects. 
— Bkaith WAITE V. Marriott (1862), 1 II. C. 
591 ; 1 New Rep. 105 ; 32 L. .1. Ex. 24 ; 7 I.. T. 
863 ; 9 .lur. N. S. 26 ; II W. R. 93. 

1960. Expenses of levying .] — Scrnlde : 

under 43 Geo. 3, c. 46, expenses of execution include 
expenses of levying. — R umsey v. Tufnelr (1824), 
2 Ring. 255 ; 9 Moore, 0. P. 425 ; 3 L. .1. O. S. C. P. 
259 ; 130 E. R. 304. 

1961. Costs of rule to return writ.] — A 

judge’s order directed a stay of proceedings on 
payment of debt & costs, with a stipulation, that in 
default of payment pltf. should be at liberty to 
sign judgment, issue execution, & levy the debt 
A costs, together with the costs of execution, 
sherilT’s poundage, oillcers’ fees, &; all other 
incidental exiienses : — Held : the sherilT was 
right in refusing to levy as incidental expenses ttie 
costs of a rule to return the writ. — H utchinson v. 

(1841), 8 M. & W. 638 ; 10 E. .1. Ex. 
418 ; 5 Jur. 732 ; 151 E. R. 1194. 

1962. Expenses of appraisement & sale.] — 

A sheriil who has seized goods under a ft. fa., 

disposed of them by appraisement & bill of 
sale, is not entitled to deduct the expenses of 
the appraisement &; sale. — IhiiLuii’S v. Oanter- 
RURY (VlS(M)UNT) (1843), 11 M. A W. 619; I 
Dow. it L. 283 ; 12 E. .1. Ex. 401 ; 1 E. T. O. S. 
317 ; 7 .)ur. 518. 

Annotation ; — Consd. Hurshallr. Hioks (1847), IG L. J. Q. B. 

i:u. 

1963. Expenses of cutting & dressing 

corn.] — lie Woodiiam, Ejt p. Oondeii, No. 020, 
ante. 


Sect. 2.— SHERIFF’S REMUNERATION. 

Sun-SECT. 1 . — In Generate. 

See, generally. Sheriffs <&. Bailiffs ; Sheriffs 
Act, 1887 (c. 55) ; R. S. 0., Ord. 42, r. 15. 

1964. Regulated by statute.] — If it appear by 
the sheriff’s return to a writ of execution that 
greater fees have been taken for the levy than are 
allowed by 29 Eliz. c. 4, the sheriff is liable to an 
action on the statute for treble damages at the 
suit of the i>arty grieved. Under that statute 


the sheriff cannot take any other charge except 
for the poundage. — Woodcjate v. Knatchbull 
(1787), 2 Term Rep. 148 ; 100 E. R. 80. 

Annotations : — llonsd. Sturmy v. Middlesex, yiieriff (1809), 

11 25. Folld. Buckle v. Bewes (1825), 4 B. & U. 

154. Refd. The lleudsberR (1805), G Ch. Hob. 142 ; 

L>e\v V. J 'arsons (1819), 1 Chit. 295 ; U. v. Jones (18 JO), 

1 Cr. Kc J. 140 ; Grainprer v. Hill (1838), 7 L. J. C. P. 85 ; 

Berton v. Lawrence (1850), 5 Exeb. 81G ; Loo v. Dangar, 

Grant, etc. (1892), 01 L. J. Q. B. 780 ; Woolford’s Estate 

Trustee r. Levy, [1892] 1 Q. B. 772. Mentd. Thomas r. 

Pearso (1818), 5 Price, 678 ; H. v. Jones (1831), 9 L. J. 

O. S. Ex. 2 ; Hardoastle r. Blelby, [1892] 1 Q. B. 709 ; 

tiboppee V. Nathan, [1892] 1 Q. B. 245. 

1965. Whether entitled to extra allowance.] — 

Sheriff, claiming extra allowance, must apply to 
the ct., who will refer it to the deputy re- 
membrancer to ascertain what he is entitled to ; 
it is a rule to show cause ; if inefficient cause be 
shown against such an application, & the deputy 
reinerabrancor be attended to resist or dimmish 
the sheriff’s claim, ho is still not entitled to the 
costs of either the application or the reference.— 
R. V. Fereday (1817), 4 Trice, 131 ; 146 E. R. 
417. 

1966. — ■ — .] — A sheriff, on making a levy under 
an execution, is only entitled to his poundage under 
29 Eliz. c. 4, & to such fees sis are allowed by the 
table of fees framed under 7 Will. 4 &; 1 Viet. c. 55 ; 
& although put to extra trouble & expense in 
making the lew, he cannot claim more. — .Slater 
V. Hames (1841), 7 M. A W. 413 ; 10 L. J. Ex. 100 ; 
5 .lur. 43 ; 151 E. R. 826. 

Annotation Retd. Ourlowis v. Bird (1842), 11 L. J. Q. B. 

273. 

1967. Assessed by district registrar — Right of 
appeal— Sheriffs Order, 1920.] — By sect. 20 (2) of 
Sheriffs Act, 1887 (c. 55), a sheriff may demand, 
take, A: receive such fees Ac poundage as may from 
time to tiriKi bo fixed as therein provided. 

By the above Order, made in pursuance of this 
Act, the fees to bo demanded, taken & received 
by a sheriff arc fixed sometimes exactly, some- 
times within limits, & sometimes by “ the sum 
actually Ac reasonably paid”; Ac it is provided 
that ” the amount of any foes Ac charges payable 
. . . shall be taxed by a master of the Supreme 
Ct., or a district registrar of the High Ct., as the 
case may he, in case the sheriff Ac the pai-ty liable 
to pay such fees Ac charges differ as to the amount 
thereof”: — Held: (1) the order was not ultra 
vires ; (2) no appeal lies from the decision of a 
district registrar fixing the amount of poundage ; 
(3) his jurisdiction is confined to fixing the 
amount ; (4) where the difference between the 

parties depends on a matter of principle it is to 


Meaning of “ cos(s."] — Under Creditors’ 
Heliof Act, H. S. A. 1922, c. 88, s. 6 (2), 
moneys levied by a sheriff under execu- 
tion are to be distributed ratably 
anionp: all the creditors mentioned 
“ subject to the payment of the costs 
of the creditor under wimse execution 
the amount was made ” : — Held : the 

costs ” referred to are the taxed costs 
of the action under which the writ of 
execution issued. — Re C^kditors' Rk- 
LTEF Act, Re Ward & Dominion 
Purebred Stock Co., [1923] 3 W. W. 
11. 694.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1. 

b. Application to settle amount — • 
To judge in first instance.] — Where a 
sheriff’s fees & poundaere had been 
taxed by a deputy clerk of the Crown 
at the instance of pltfs,, & it appeared 
that the amount allowed was not un- 
reasonable, a revision of the taxation 
was refused. Semble : even if the 
allowance had been too liberal, an 
appeal would not be allowed to idtf., 
who should have applied In the first 
Instance to a judge to fix the amount. — 


Brock viLi-K & Oti’awa Hy. Co. v. 
Canada Central By. Co. (1878), 
7 P. K. 372.— CAN. 

c. Bankruptcy of debtor — After 
seizure but before sale — ■Whether entitled 
to recover. ] — Where after seizure on foot 
of a writ of fi. fa., but before sale, the 
execution debtor becomes bkpt., & the 
messenger of the goods so seized, the 
sheriff is entitled to recover from the 
execution creditor the amount of 
expenses necessarily & properly incurred 
by him. — K irk r. PuBciiAeK (1893), 32 
L. R. Ir. 359.— IR. 

d. Amount — By whom fixed.] — A 
judge has power to fix the sheriff's fees 
on a writ of hab. for. poss., with a 
discretion as to the amoimt. — Arenas 
V. Savage (1889), 7 N. Z. L. R. 663. — 
N.Z. 

e. — ■ — Motion to fix — Time for ,] — 
The proper time to apply to have the 
sheriff’s fees fixed, under SherilT’s 
Act, 1883, s. 18, for or in respect of the 
execution of a writ of hob. fax. poss. is 
after the execution of the writ. — 
Bratv. Johnston (1893), 12 N.Z. L. R. 
371. —N.Z. 


L How fixed.] — -The amount 

to which the sheriff is entitled for fees 
in respect of execution of a writ of 
hab. fac. poss. must be tletennined, 
except in special circumstances, by the 
value of the land or pro 
subject of the writ. — Bray v. 

(1893), 12 N. Z. L. R. 271.— 1 


perty the 
Johnston 

N.Z. 


Sheriff of L., attached movables to 
the value of £G0() under a writ issued 
in execution of a Judgment for £1,600 
on a mtge. bond, & advertised a sale 
of the immovable property. Upon 
direction of the judgment creditor, 
however, the sale was suspended &, 
ultimately, in consequence of payment 
of the £1,500 to the sheriff on behalf 
of the debtor, was not proceeded with ; 
— Held : as, in conseqnence of the 
attachment, the sum of £1,500 had 
been recovered there had been a 
“ levy ” of that amount Sc the sheriff 
was entitled to 6 per cent, for the 
fiMt £100 & 4 per cent, for every 
following £100 or fraction thereof.-— 
Lkoeanoe v. Marais (1909), 3 Buch, 
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Sccl. 2. — Sheriff's remuneration: Si(h-s€etfi. 1 A’ 2. ] 

be settled by an action. — U nion Bank of Man- 
chester, Ltd. V. Grundy, [1921] 1 K. B. 833 ; 
93 1.. .J. K. B. 718 ; 131 L. T. 49, C. A. 


SuR-SECT. 2 . — Poundage. 

See, generally, Sheriffs & Bailiffs. 

1968. Fixed by district registrar — Sheriffs Order, 
1920 — Right of appeal.] — Union Bank op Man- 
chester, Ltd. V. Grundy, No. 1967, ante. 

1969. How calculated.] — A sherift' may take 
12d. in the pound for the first £100 & 6d. per 
pound for every pound above the £100 ; & this 
extends to the sheriffs of cities &; corpns. executing 
judgments out of the superior cts. ; but he cannot 
take a bond for liis fees. — Lyster v. Bromley 
(1632), Cro. Car. 286 ; 79 E. R. 852. 

Annotation: — Mentd. Jaysoa v. Rash (1705), 1 Salk. 209. 

1970. In what circumstances payable — On seizure 
— & money received under writ.] — The sheriff is 
entitled to poundage, by 3 Geo. 1 (c. 16), where he 
takes inquisitions & makes seizures upon extents 
in aid, & prosecutors receive the money for which 
the extents issued from the sheriff, — R. v. 
Jetherell (1757), Park. 176 ; 145 E. R. 749. 
Annotations Refd. R. V. Fry (1793), 2 Anst. 358 ; R. v. 

RobinHon (1835), 2 Gr. M. & R. 334 ; Colls v. Coatos (1840), 

11 Ad. & El. 820. 

On levy — Compromise as to amount.] 

— If a sheriff levy under a fi. fa. he is entitled to 
poundage though the parties compromise before 
he sells any of deft.’s goods. If after such a com- 
promise either party rule the sheriff to return 
the writ, the ct. will discharge that rule with 
costs, to be paid by the party obtaining it. — 
Alchin V. Wells (1793), 5 Term Rep. 470 ; 101 
E. R. 285. 

Annotations : — Expld. R. t?. Robinson (1835), 2 Cr. M. & R. 

334 ; Roe v. Hammond (1877), 2 C. P. D. 300. Reid. 

Chapman v. Bowlby (1841), 8 M. & W. 249; Sneary v. 

Abdy (1870), 1 Ex. 1). 299 ; Mortimore v. Cragjf (1878), 

3 C. P. L). 216 ; Re Thomas, Ex p. Middlesex, Sheriff, 

[1899] 1 Q. B. 460. Mentd. Hedges v. Jordan (1836), 2 

Har. & VV. 92 ; Richardson v. Trundle (1860), 8 C. B. N. S. 

474 ; Harding v. Hall (1866), 14 L. T. 410. 

1972. .] — A writ of extendi facias 

was delivered to the sheriff indorsed to levy £1,000 ; 
he seized goods appraised at £170 & took deft, in 
execution for the remainder. By a compromise 


between the excise office & deft. £500 waa 
accepted as a compromise : — Held : the sheriff 
was entitled to poundage on the latter sum only. 
Senible : in no case is he entitled to poundage on 
more than the actual fruits received from the 
levy.- -R. V. Robinson (1835), 2 Or. M. & R. 334 ; 
4 Bowl. 447 ; 1 Gale, 209 ; 5 Tyr. 1095 ; 4 L. J. 
Ex. 319 ; 150 E. R. 144. 

Annotations .'—Reid. Milos V. Harris (1802), 12 C. B. N. S. 

550 ; Root?. Hammond (1877), 2 C. P. D. 300 ; Mortimore 

V. Cragg (1878), 3 C. P. D. 216. 

1973. .] — The sheriff is not entitled 

to poundage on a fi. fa. unless there has been a 
levy. Accordingly where, after the sheriff had 
received the writ, but before execution, deft, to 
stop execution offered the sheriff to pay the 
money for which the writ issued & the sheriff 
refused to receive it without poundage, which 
deft, paid under protest ; the ct. ordered the 
sheriff to refund the poundage. — Colls v. Coates 
(1840), 11 Ad. & El. 826 ; 3 Per. & Dav. 511 ; 113 
E. R. 628 ; sub nom. Coles v. Coates, 0 L. J. Q. B. 
232. 

Annexation: — Folld. Brun v. Hutchinson (1844), 2 Bow. & 

L. 43. 

1974. — Colourable levy.] — A., being 

informed that a writ of fi, fa. was in the sheriff’s 
hands against him, sent a party to the house of 
the sheriff’s officer, to whom the warrant had been 
delivered, with a bank post bill, & some country 
notes to an amount sufficient, as he thought, to 
discharge the execution. On inquiry, however, 
the amount not being sufficient, the party returned 
to fetch the balance, leaving the bill & notes on 
the table ; & in his absence, the sheriff’s officer 
levied on the money so left in his hands, & claimed 
poundage thereon, which was paid under pro- 
test ; — Held : this was a colourable levy ; the 
sheriff was not entitled to poundage, & the ct. 
would order him to refund the sum he had so 
received. — Brun v. Hutchins^on (1844), 2 Dow. 
& L. 43 13 L. j. Q. B. 244. 

Annotation : — ^Reld. Mortimore v. Cragg (1878), 3 C. P. D. 

216. 

1975. Whether where money paid before 
goods sold.] — Anon. (1774), Lofft, 433 ; 98 E. R. 
733. 

Annotations : — ^Reld. Bissicks v. Bath Colliery Co. (1877), 

46 L. J. Q. B. 611 ; Roe v. Heunmond (1877). 46 L. J. Q. B. 

791. 
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1970 I. In what circumstances payable 
— On seizure — •<£• money received under 
ivrit.] — Pltf.’s attorney Is not liable to 
the sheriff for poundage on an execu- 
tion, unless he receives the amount from 
deft., thougli deft, has escaped from the 
limits, & his hall have paid the debt & 
costs to the attorney. — ^Caldwell r. 
Badger (1852), 2 All. 516.— CAN. 

h. Before seizure — Where pay- 

ment forced by act of sheriff.] — On 
executions against person or goods, 
if the money he paid before seizure, this 
defeats the right to poundage, but if the 
money bo forced by the act of the sheriff, 
then, though it does not pass through 
his hands, his right to poundage 
accrues. — Morris v. Boulton (circa 
1852), 2 C. L. Ch. 60.— CAN. 

k. Money received by 

sheriff.] — The receipt of money by a 
sheriff under a fi. fa. is a virtual execu- 
tion of the writ, altliough there has 
been no seizure or sale, & entitles the 
sheriff to his poundage & fees. Deft, 
requested the sheriff never to make 
a seizure upon receiving a writ of fi. fa. 
against him, promising that ho would 

E ay his fees as if a formal seizure had 
oen made. Subsequently the sheriff 
notified deft, of the receipt of a writ 
against him & issued his warrant, but 


did not levy, & deft, paid : — Held : 
the sheriff was entitled to the poundeige 
& fees. — Consolidated Bank v. Bick- 
ford (1877), 7 P. R. 172.— CAN. 

l. — ^ — Money must be levied by 

.]— Under C. S. U. C., c. 22, s. 27 1, 
a sheriff is not entitled to poundage 
unless he actually levies the money due 
under the writ in his hands ; even 
though by the pressure exerted by 
seizure deft, lias paid or otherwise 
settled the debt. — Buchanan v. 
Frank (1865), 16 C. P. 196.— CAN. 

m. On levy — Though no sale.] 

— Where a sheriff, before 7 Will. 4, 
c. 3, 8. 32, levied on a deft.’s goods, he 
was entitled to poundage, although 
there was no sale, that Act not being 
retrospective. — Commercial Bank r. 
Van Norman (1841), (1823-1900), 3 
Ont. Dig. 6410.— CAN. 

n. Money levied re- 

stored. ] — Semble : where money levied 
has to bo restored to deft., in oonso- 
quence of something for which pltf. is 
answerable, the sheriff may recover his 
poundage from pltf. — H enry v. Com- 
mercial Bank oit Canada (1859), 
17 U. C. R. 104.— CAN. 

o. jsj-Qf where payment in- 

dependent of execution.}— To entitle a 
sheriff to poundage on moneys collected 
by a judgment creditor, the pa 3 anent 


must be the result, directly or indirectly , 
of a seizure made by him. — ’Bank of 
Montreal v. Shirreff (1895), 33 
N. B. R. 298.— can. 

1976 i. Whether where money 

paid before goods sold. ] — Pltf. was deputy 
sheriff of P. county, & had extended an 
execution at H.*s suit on lands of a 
judgment debtor of the latter. The 
debt was settled & the land was not 
sold. Pltf. then brought his action 
in the comr.’s ct. against H. for his 
expenses Sc poundage, & that ct. gave 
judgment for the expenses but refused 
to allow the poundage, & from that 
judgment pltf. appealed ; — Held : pltf. 
was not entitled to poundage. — 
Creswell V. Hunt (1862), 1 P. 13. I. 
191.— CAN. 

1976 ii. Where a sheriff 

has seized under a writ of fi. fa. Sc a 
compromise payment is made by the 
execution debtor, the sheriff is not 
entitled to poundage unless the pay- 
ment is the result of seizure, & the 
onus Is on the sheriff to show that the 
payment was so made. — Richards 
V. Producers Rock Sc Gravel Co., 
Ltd. (1914), 20 B. C, R. 109.— CAN. 

1076111. .] — A sheriff has no 

right to poundage upon an execution 
against lands, unjess there has been an 
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1976. ^ Under protest.] — A sheriff’s 

officer went with a warrant to deft.’s premises 
for the purpose ot levying under a fi, fa,, & without 
saying or doing anything more, produced the 
warrant & demanded the debt & costs, together 
with poundage & expenses of levy. The money 
was paid under protest : — If eld : this did not 
amount to a levy so as t-o entitle the sherilf to 
poundage or the officer to fees. — Nash v. Dicken- 
son (1807), L. R. 2 C. P. 252. 

Annotaiions : — ^N.F. Bissicks i’. Bath Colliery Co. (1877), 2 

Ex. D. 459. Distd. Morthnore v. Cragg (1878), 3 C. P. i>. 

216. 

1977. After seizure.] — If a sheriff, 

who has seized pursuant to a writ of fi. fa. th(‘ goods 
of an execution debtor, is paid out before sale, 
he is not entitled to poundage, but he is entitled 
to a discharge fee for the release of the goods. 

The goods of defts. were seized by the sherilT of 
M. under a writ of fi. fa. issued at the suit of pltf., 
& afterwards a similar writ in an action by I. 
against one of defts. was lodged with him. The 
sheriff remained in possession some days after- 
wards, but ultimately the amount of the judgment 
debts was paid on behalf of defts., no part of 
the goods seized was sold. Tlie sheriff claimed 
& received payment of a discharge fee in each 
action, & in the action at the suit of I., poundage 
& a levy fee. A rule was obtained under 7 Will. 4 
&, 1 Viet. c. 55, s. 3, for a return of these fees 
& the poundage ; — Held : the sheiiff was not 
entitled to poundage, which must be returned ; 
but that he was entitled to retain the discharge 
fees & the levy fee. — Roe v. Hammond (1877), 2 
C, P. D. 300 ; 40 L. J. Q. B. 791. 

AntMtations : — Bbtd. Bissicks r. Bath Colliery ('o. (1877), 

2 Ex. D. 459. N.F. Mortitnoro v. Cragg (1878), 3 C. P. 1). 

216. Refd. Glassbrook v. David & Vaux (1905), 53 W. 11. 

408. 

1978. .] — A sheriff, who by 

compulsion of a writ of fi. fa. recovers the amount 
of a judgment debt, is entitled to poundage, al- 
though after seizure he is paid out by the execut ion 
debtor, without a sale of any portion of the goods 
seized. — M ortimork v. Crago (1878), 3 C. P. D. 
210 ; 47 L. J. Q. B. .318 ; 20 W. R. 303 ; ,sub nom. 
Re Surrey, Sheriff, Mortimgre v. Cragg, 38 
L. T. 110, C. A. 

Aruiotations .-Apld. BiHHickB r. Bath Colliery Co. (1878), 

47 D. J. y. B. 408. Refd. Lee v. Dangar Grant. 118921 1 

y. B. 231. ^ 

1979. .]-~A sheriff’s officer in 
the execution of a warrant of fi. fa. went with 
another man to debtor’s house, showed him the 
warrant, & demanded payment, & told him that 
in default of payment the man must remain in 
possession, & further proceedings would be taken ; 
debtor then paid the .sum demanded in the warrant, 

actual sale. — Merchants Bank 
Campbell (1881), 32 C. P. 170. 

1976 iv. 

Superior Mineral 
P. H. 541.— CAN. 

l977-i. After seizure .] — - 

Where, alter seizure by a sheriff under 
an execution for $1,100, the execution 
was settled between the parties by the 
taking of promissory notes from deft., 

& the sheriff was ordered to deliver up 
possession, but the writ was not with- 
drawn : — Jleld : the oxocution was 
satisfted so as to entitle the sheriff to 
something for poundage. — MoHoberts 
V. Hamilton (1877), 7 P. K. 95. — CAN. 

1977 U. .]— Where a 

sheriff made a seizure under writs of 
fi. fa. of property of the judgment 
debtor. Sc a few hours before the sale 
the judgment debtor came to the sheriff 
& paid the full amount of the judgment 
debt ; — Held : the sheriff was entitled 

j. — VOL. xxr. 


which included poundage & officer’s fee : — Held : 
there had been seizure upon the fi. fa. & the 
sheriff was entitled to poundage. — Bissicks v. 
Bath Colliery Co., Ltd. (1878), 3 Ex. D. 174 ; 
47 L. J. Q. B. 408 ; 38 L. T. 163 ; 42 J. P. 708 ; 
sub nom. Bissicks v. Bath Colliery Co., Ltd., 
Ex p. Bissicks, 26 W. R. 365, C. A. 

Annotations : — Refd. Mortimore r. Cragg (1878), 3 C. P. D, 
216 ; Smith v. Critchflold (1885), 14 Q. B. D. 873 ; Leo 
w. Dangar, Grant, etc. (1892), 61 L. J. Q. B. 780. 

1980. .] — As a general pro- 

position of law it is undoubted that a sheriff is 
entitled to poundage when he has obtained some 
money 2ov the execution creditor by operation 
of law, whether he gets it by soiling the goods 
he has seized or by the debtor or some one on his 
behalf paying him out to prevent a sale (Cave, J.). 
—Re Ludford (1884), 13 Q. B. D. 415 ; 51 L. T. 
240 ; 33 W. R. 1.52 ; 1 Morr. 131 ; sid) nom. Re 
Ludford, Official Receiver v. Warwickshire, 
Sheriff, 53 L. J. Q. B. 418. 

AniudaHo7is -Refd. Lee V. Dangar, Grant, etc. (1892), 61 
L. .1. Q. B. 780 ; Kc Thomafi, A’x p. Middlesex, Sheriff, 
11899] 1 y. B. 460. 

1981. Whether where proceedings Irregu- 

lar.]- Anon. (1773), Lofft, 253 ; 08 E. R. 637. 
Amwtation .•—Refd. Bissicks v. Bath Colliery Co. (1877), 46 

L. J, y. B. 611. 

1982. Judgment set aside after levy.] 

— The sheriff is entitled to his poundage on an 
execution levied, though tliat execution is after- 
wards set aside for irri^gularity. — Bullen v. 
Ansley & Smith (1807), 6 Esp. Ill, N. P. 

1983. .] — Where the sheriff 

levied under a fi. fa., &. received the money, & 
afterwards the judgment & execution being set 
aside for irregularity, & the money ordered to be 
returned, paid it back with the assent of pltf. : — 
Held : 43 Geo. 3, c. 46, does not take away his 
remedy by action of debt against pltf. for his 
poundage.— -Rawstorne v. Wilkinson (1816), 4 
M. & S. 250 ; 105 E. R. 829. 

Annotations : — ^Refd. He Lightfoot (1851), 18 L. T. O. S. 54 ; 
Soarle v, Blaise (1863), 14 C. B. N. S. 856 ; Re Ludford, 
Official Receiver v. WarNvickshirc, Sheriff (1884), 53 
L. J. y. B. 418. Mentd. Aldrod r. Constable (1844), 3 
L. T. O. S. 299. 

1984. — Judgment set aside before 

sale.] — The sheriff is not entitled to poundage, 
where after seizure & before sale, the judgment &; 
all Bubseciucnt proceedings are set aside for irre- 
gularity. — Miles v. Harris (1862), 12 C. B. N. S. 
550 ; 31 L. .1. C. I\ 361 ; 6 L. T. 649 ; 142 E. R. 
1258. 

Annotations : — ^Refd. Searlo v. Blaise (1863), 14 C. B. N. S. 
856 ; Mortimore v. Cragg (1878), 47 L. J. Q. B. 348 : Re 
Ludford, Official Receiver v. Warwickshire, Sheriff (1884). 
53 L. J, y. B. 418; Re Thomas, Ex p, Middlesex, Sheriff, 
11899] 1 y. B. 460. 

1985. Sale by bill of sale.]— Where a 


V. 

—CAN. 

— French t?. Lake 
Co. (1892), 14 


to poundage on the full amount of the 
j moment debt, & not merely on tbo 
value of the property seized . — Re 
Black Eagle Gold Mining Co. (1903), 
% 512 ; 23 C. L. T. 331 ; 2 

O. W. R. 797.— CAN. 

p. Whether on withdrawal 

from 370sscsst07i. ] — Where the sheriff 
mider a ft. fa. seized goods sufficient 
to coTOr the claim, & afterwards with- 
drew from possession, in obedience to 
a judge 8 order founded upon an under- 
takii^ of deft, to credit the amount of 
the levy on an execution which ho 
held against pltf. -.—Held : entitled to 
poundage.— Thomas v. Cotton (1854), 
12 U. C. R. 148.— CAN. 

_ Q- Writ 9uperscd4‘d — With- 

drawal of seizure .] — A sheriff made a 
seizure under a fi. fa. against the goods 
9ut, learning that they were 
about to appeal, of his own motion, , 
oc for the purpose of saving expense to I 


the parties, withdrew his officer li 
possession, &, the appeal having beei 
subsequently brought, the executloi 
was superseded. The appeal wai 
dismissed, & the judgment debt & 
costs were aftonvards settled b] 
arrangement between the parties 
Held : the sheriff had not so withdrawr 
from the seizure as to disoutitle birr 
to poundage or an allowanoe In llei; 
thereof, &, notwithstanding the super 
soding of the execution, he was entitled 
to such allowance.— ^W eeqar v. Grane 
Trunk Rr. Co. (1894), 16 P. R. 371.— 
CAN. 

r. — — Whether where proceedings 
irregular — Goods of third paHy sold.]— 
Where goods seized by a sheriff under 
execution, & sold under an inter- 
pleader order, were afterwards found 
to be the goods of claimant therein Sc 
not of the execution deft. ; — HeW ; 
the sheriff was not entitled to an 

R R 



610 


Execution. 


Sect. 2. — Sheriff's remuneration: Svb-sccts. 2 3.] 

sheriff sells the goods of deft, under a fi. fa. by 
bill of sale, & not by auction, he is not entitled to 
the percentage allowed under 7 Will. 4 & 1 Viet, 
c. .55 . — Martin v. Sharp (1844), 3 L. T. O. 8. 
100. 

1986. When land extended — Under elegit.] 

— Where lands are extended under a writ of elegit^ 
there is no interest in them left in the debtor which 
can be extended under a subsequent writ. The 
sheriff, under a second writ of elegit, at the suit of 
the same execution creditor, made at his request 
a special return extending the same lands, subject 
to the first extent : — Held : the sheriff was not 
entitled to poundage on the second writ, although 
the amount of the first writ was less than the 
annual value of the lands. 

In this case the execution debtor had only a 
term in the land, & upon the transfer of that, flie 
whole is spent, & what remains in him is not a 
reversion but a right to the possession of the term 
aft/cr satisfaction of the fii'st writ (Martin, B.). 

It is clear that land cannot be extended under a 
second writ when possession has been delivered 
under the first (Watson, B.). — Carter v. Hughes 
(1858), 2 H. & N. 714; 27 L. J. Ex. 22,5 ; 30 
L. T. O. S. 275 ; C W. R. 212 ; 157 E. R. 204. 

AwwtaUons ; — 'Refd. Hattou v. Haywood (1874), 9 Ch. App. 
229 ; Mortiinorc i;, Cragg (1878), 3 C. 1’. D. 2i6 ; Jolms v. 
Piuk, 11900] 1 Ch. 290. 

1987. Where execution withdrawn.]— 

Madeley V. Greenwood (1897), 42 Sol. Jo. 34, 

D. 0. 

Annotations : — Refd. Re Thomas, Ex p. Middlesex, Sheriff, 
[1899] 1 Q. B. 400. Mentd. Uuiou Bank of Manchester 
V. Grundy, [1924] 1 K. B. 833. 

.]~~See Bankruptcy, Vol. V., p. 822, Nos. 

6983, 6984. 

1988. On what calculated — Rent paid to land- 
lord.] — On execution the landlord’s rent shall be 
paid without deduction of poundage for the 
sheriff. — Gore v. GoFroN (1725), 1 8tra. 643 ; 93 

E. R. 754. 

1989. .] — A sheriff, on making a levy 

under an execution, is entitled to a percentage 
on the whole x^’^ceeds of the sale, including a 
year’s rent paid by him to the landlord, as well 
as on the amount of the execution ; but he is not 
entitled to be allowed extra expenses incurred by 


him in making the levy, which are not included 
in the table of fees framed under 7 Will. 4 & 1 
Viet. c. 55. 

The master is bound to allow the expenses of 
such a possession as was necessary for the sale of 
the goods. Here he has thought fit to allow for 
the expenses of seven days’ possession & that was 
a reasonable charge. Extra expenses cannot be 
allowed (Parke, B.). — Davies v. Edmonds (1843), 
12 M. & W. 31 ; 1 Dow. & L. 395 ; 13 L. J. Ex. 
1 ; 2 L. T. O. 8. 101 ; 8 J. P. 663 ; 152 E. R. 
1099. 

1990. — Elegit — On annual value of land.] — 

Estreats Act (c. 15), s. 16, which, “ for ascertain- 
ing the fees for executing of writs of elegit,*' so 
far as they affect real estate, enacts that the 
poundage to be taken by sheriffs “ by reason or 
colour of their office,” or “ by reason or colour of 
their executing of any writ or writs of habere facias 
possessionem aut seisinam," shall not exceed a 
certain proportion of the yearly value of any lands 
“ whereof possession or seisin shall be by them or 
any of them given,” ai>plies to the execution of 
writs of elegit, though not expressly named in the 
enacting part ; & the sheriff taking more than the 
limited poundage for such execution is liable to 
the penalties imposed by 8 Goo. 1, c. 25, s. 5, & 
29 Eliz. c. 4, s. 1. -“Na.sii v. Allen (1843), 4 Q. B. 
784 ; 1 Dav. <fc Mer. 16 ; 12 L. J. Q. B. 298 ; 7 
Jur. 667 ; 114 E. R. 1092; sub nom. Nash v. 
Nixon, 1 L. T. O. 8. 229. 

Annotation .—Refd. Carter v. Hughes (1858), 27 L. J. Ex. 

225. 

1991. Not stamps in hands of distribu- 

tor.] — The sheriff is not entitled to poundage upon 
stamps in the X)ossession of a distributor seized 
under an extent. — R. v. Villers (1810), Wight. 
95 ; 145 E. R. 1188. 

1992. On actual amount received.] — R. v. 

Robinson, No. 1972, ante. 

1993. On actual amount due.] — Evans 

V. Manero, No. 144, ante. 

1994. On sale of ship.] — By an ord(‘r dated 

Aug. 31, 1888, A- made under Sheriffs Act, 1887 
(c. 55), a scale of fees to be demanded & received by 
a sheriff upon the execution of writs of fi. fa. is fixed , 
amongst others it provides that he shall demand, 
‘‘ for the inventory & valuation, cataloguin g 
lotting, & preparing for sale, where no sale takes 


allowauco in lieu of pouudai^o in 
rcBpoct of the roocIh seizecl. — T urnkk 
V. CROZlKU (1891), 14 P. R. 272.— CAN. 

s. Whether on successful claim 

to f/oods by third party.} — A shorill is 
not entitled to a poundage fee where 
the claimant of the goods seized suc- 
ceeds on an iutcrpleaflor issue, although 
tho seizure was made under the explicit 
instructions of the solrs. for execution 
creditors. — McDonald (A.) Co. v. 
CuBHiNCi, [1918] 3 W. W. R. 89.— CAN. 

1987 i. Where execution with- 

drawn.] — S. lodged a writ of fi. fa., 
indorsed to levy on the lands, goods, 
etc., of L. Tho sheriff went into 
possession, & shortly afterwards the 
sJierirt! was instructed by S. to with- 
draw, no sale liavlng boon effected 
& there being no compromise. Tho 
sheriff claimed poundage foes, but S. 
refused to pay thorn on the ground that 
no money wafi received under the writ : 
— Held ; tho sheriff was not entitled to 
poundage fees.^ — Uc Slv (1890), 11 
N. S. W. L. R. 39 ; G N. 8. W. W. N. 
14.— AUS. 

1987 ii. — — • — — ■.]— A sheriff is not 
entitled to poundage where the execu- 
tion creditors witlidraw an execution 
upon a claim being made to the goods. 
— t.vLPKRiAL Elevator & Lumber 
Co. V. Hodel, [19171 1 W. W. R. 1168. 
“CAN. 


1987 iii. — 

seized by a sheriff under a writ of sale, 
& tho writ is withdrawn before sale, 
tho sheriff is entitled to potindage upon 
the value of deft.’s interest in tho land 
seized, the amount of which will ho 
flxod on application to a judge. — lie 
CoRPB V. Muldrock (1887), 6 N. Z. 
L. R. 37.— N.Z. 

1987 iv. — .] — -Where a sheriff 

makes a levy on goods, & before tho 
sale is directed by the execution 
ciuditor to withdraw, then, in the event 
of the debtor neither paying the sum 
indorsed on tho Avrit nor asking for an 
appraisement, tho sheriff is entitled, 
under Sheriffs Act, 1883,sb. 14 & 15, to 
poundage fees calculated on tho full 
amount indorsed on tho writ. — 
SiiAND v. Rikly (1888), 0 N. Z. L. R. 
57 2.— “N.Z. 

t; — " — WyU of capias ad satis- 
faciendum.] — When the sheriff has tlie 
party in custody on a ca. sa. he 
can claim poundage. — OouBi'yrr v. 

(1850), G U. C. R. G05.— 

B.. — ~ Defendant surren- 

dered by bail.] — -Where a ca, sa, was 
delivered with Instructions to return 
it “ non est inventus " after four days, 
& the bail in tho meantime surrendered 
deft. ; — Held : entitled to poundage. — 
aiLLEePiE p. Nickerson (1860), 1 


P. R. 305.— CAN. 

b. Sheriff entitled im- 

mediately on arrest.] — A sheriff upon 
arresting a judgment debtor under a 
ca. sa. thereby becomes at once entitled 
as against the execution creditor to full 
poundage on the amount of tlie execu- 
tion. — ^M cNaB V. GPPENHEIMER (188G), 
11 P. R. 348.— CAN. 

c. Where execution set aside 

before sale.] — Where a levy had been 
made under a fi. fa., but before sale 
the writ & all proceedings thereon were 
set aside : — Held : not entitled to 
poundage. — Walker v. Fairfield 
(1858), 8 C. P. 95.— CAN. 

d. Sale in spite of notice of ac 

of bankruptcy.] — -A judgment dobtur* 
against whom there was an execution 
in the sheriff's hands, had committed 
an act of bkpey., of wliich the sheriff had 
jiotico, & on foot of which tho Judgment 
<lcbtor was afterwards adjudicated 
bkjit. The sheriff, notwithstanding 
such notice, sold tho debtor’s goods 
under the cx(«nition, dcduciod his 
poundage fees & expenses of tho sale, 
& paid tho balance to the assijniees 
field : t4ie sheriff was not entitled to 
these deductions, & was disallowed the 
poundage. — Re Priestly (1889), 23 
L. R. Ir. 636.— m. 

e. Jiankruptcy before safe.]— 
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place by reason of the execution being withdrawn, 
satisfied, or stopped, 2i per cent, on thewalue of 
the goods ” : — Held : the above rule did not apply 
to the sale of a ship. — Cohen v, De las Rivas, 
Ex p. Durham, Sheriff (1891), 64 L. T. 661 ; 
39 W. R. 639, D. C. 

1995. Where two seizures for same debt — 
Poundage apportioned.] — Where the debt is paid 
to the officers of the Crown immediately, although 
upon compulsion of one levy, the poundage shall 
be apportioned between the sheriffs. — R. v. Fry 
( 1794), 3 Anst. 718, n. ; 145 E. R. 1017. 
Annotations: — Oomd. R. v. Barber (1796), 3 Aast, 717; 

R. V. lloblneon (1835), 4 L. J. Ex. 319. 

1996. Sheriff who recovers money entitled.] 

— R. V, Caldwell (1793), 1 Anst. 279 ; 145 E. R* 

Annotations: — ^Folld. R. r. Fry (1793), 3 Anst. 718, n. ; 

R. V. Barber (1796), 3 Anst. 717. 

1997. .] — Two extents issued into 

different counties for the same debt, both sheriffs 
seized goods ; the debt was paid to one before a 
venditioni exponas issued to either, he shall have 
the whole poundage. — R. v. Barber (1796), 3 
Anst. 717 ; 145 E. R. 1017. 

1998. .] — Two extents having issued 

against A., & an extent in aid into another county 
court against B., for the same sums. B. paid 
the whole debt giving notice to the sheriff' to 
retain the money till the legality of the extent 
in aid was tried ; afterwards A. jiaid part of the 
money to B., in consequence of an arrangement 
among themselves. The sheriff who took the 
inquisitions against A. is not entitled to any share 
of the poundage. — R. v. Bowles (ISIO), Wight. 
116 ; 145 E. R, 1196. 

1999. .] — Lee v. Danoar, Grant & 

Co., No. 170, ante. 


Sub -SECT. 3. — Possession Money. 

2000. Possession must be confined to reasonable 
time.] — Davies v. Edmonds, No. 1989, ante, 

2001. .] — A sheriff who has remained in 


possession for an um'easonable period at the 
instance of the execution creditor & without 
debtor’s consent is not entitled to charge against 
debtor the costs of retaining such possession 
beyond what is a reasonable period. — Re Finch, 
Ex p. Essex, Sheriff (1891), 65 L. T. 466 ; 40 
W. R. 175 ; 36 Sol. Jo. 44 ; 8 Morr. 284. 
Annotation: — ^Distd. Re Hurley (1893), 41 W. R. 653. 

2002. Only chargeable for one person.] — It is 
extortion for a bailiff on a fi. fa. to charge costs of 
a second man in possession & of a valuation of the 
goods. — Halliwell v. Heywood (1862), 10 W. R. 
780. 

2003. Not chargeable unless possession taken — 
Unless by agreement between parties.] — The 

table of fees framed under 7 Will. 4 & 1 Viet. c. 65, 
s. 2, allows the sheriff’s bailiff, for executing a 
fi. fa., if the distance do not exceed five miles, 
£1 li<. ; if beyond that distance, per mile 6d., & 
for each man in possession, per diem 5s. On 
execution of a fi. fa. deft, requested that a man 
might not be put in possession, <fc agreed to pay 
the possession money, the bailiff charged three 
days’ possession money & Is. mileage : — Held : 
the agreement of deft, was an answer as to the 
possession money, but the charge of 6d. per mile 
each way was illegal. — Gill v. Jose (1856), 6 
E. & B. 718 ; 27 L. T. O. S. 171 ; 2 Jur. N. S. 
860 ; 119 E. R. 1032. 

Annotation : — Refd. Cooper v. Hill (1859), G Jur. N. S. 99. 

2004. .] — If when the sheriff ju’esented 

himself, debtor had handed him the money & 
had said go about your business, or had said take 
away the goods at once I won’t have them left 
here, there would have been no necessity to take 
possession ; but here possession was actually taken 
by the officer of the law, that being so posses- 
sion money was a legal incidental (expense (Bacon, 
O.J .). — Rc Grubb, Ex p. 8tMS (1877), 4 Oh. D. 
.521 ; 46 L. .T. Bey. 103 ; 36 L. T. 40 ; 25 W. R. 
276 ; affd., 5 Oh. D. 375, 0. A. 

Annotations : — ^Refd. Re Bullon, Ex j). Ind, Coopo (1881), 44 

L. T. 587 ; Tumor v. Brldgett (1882), 30 W. R. 586 ; 

Glasbrook v. David & Vaux, [1905J 1 K. B. 615. Mentd. 

Mostyu V. Stock (1882), 9 Q. B. D. 432. 


Whore tho wlieriff takes possession 
under a writ ol sale, but bkpey. takes 
place befom sale, the sherifll is not 
entitled TJOundage. — Rc Su'J'Her- 
LAND (1888), 6 N. Z. L, H. 596. — N.Z. 

f. On what calculated • — Not on 
sums retaitu'd.] — Tlio sheriff is entitled 
to poundaj?e only on the sum paid over 
by liiiu, not on what he retains for 
himself. — M ichik v. Rkymolds (1865), 
24 U. C. R. 303.— CAN, 

g. .] — Money expended by 

a sheriff upon property after seizure 
in order to render It saleable forms 
no part of tho “ sum made ” by the 
sheriff within the meaning of the 
tariff of sheriff's fees, & he Is, therefore, 
not entitled to poundage upon these 
or other sums which ho retains to 
cover his own expenses. — .S tubokon 
V. Hkndkrson, [1917] 3 W. W. R. 56 ; 
37 D. L. R. 54.— CAN. 

h. — ' — ■ On money passing through 
sheriff hands.] — -Whore the parties 
to a suit arranged outside tho sheriff’s 
office for tho payment of 83,000 on 
account of an execution in his hands, & 
pltfs. in the oaiiso paid his poundage 
on that amount as well as on the 
moneys actually paid to tho sheriff, 
tho ct. refused to allow them to chargo 
tho amount against defts. — H amilton 
& I^ORT Dover Uy. Co. v. Gore Bank 
( 1873), 20 Gr. 191.— CAN. 

k. Writ of possession — 

Yearly rental va/ue.]— Where a sheriff 
has executed a writ of possession, ho 
is entitled to poundage on tho yearly 
rental value of the promises to which 


possession is given. — B ell i’. N iciiollw. 
Ex ji. Richards (1919), 26 B. C. R. 
102.— CAN. 

l. — — Fieri facias — On sum 
marked on turU.] — On foot of a fi. fa. 
marked for £30 8s. lid., tho Bheriff, 
by seizure & sale of a term of years, 
levied £530, &, with tho assent of the 
attorney of tho execution debtor, 
retained poundage foes on tho whole 
sum levied : — Held : ho was entitled 
to poundage foes, not on tho sum levied, 
but on the sum marked on the writ, 
& no more. — ^Byrnk v . Hutchinson 
(1875), 1. 11. 9 C. L. 75.— IR. 

m. On what writs payable — lfVi( of 
possession.] — Poundage is payable to, 
& recoverable by, the sheriff under tho 
execution of a writ of possession by 
liim. — McRoberts V. Johnson (1890), 
16 V. L. R. 725.— A US. 

n. Writ of extent.] — Pound- 

age is recoverable from deft, upon 
a writ of extent. — R. v. Patton 
(1852), 9 U. C. R. 307.— CAN. 

o. Allowance in lieu of poundage — 
Question for court.}-— Yho poundage of 
a sheriff cannot bo taken to cover more 
than tho risk & responsibility cast 
upon him when he seizes, retains, & 
sells goods & from this levy returns tho 
money. If tlie sheriff’s action bo 
intercepted, so tliat ho does not make 
this money, it is for the ct. to say what 
allowance shall l»o made to him in lion 
of poundage. — Wadsworth v. Bell 
(1881), 8 P. R. 478. — CAN. 

p. Computation,] — The usual mode 
of computing sheriff’s poundage is 


cori’vMVl-, namely, to allow six per cent, 
on the first 81 , 000 , & in addition thereto 
three per cent, on the amount over 
81,000. & under 84,000 ; & in addition 
thereto one &; a lialf per cent, on the 
amount over 84,000. — Flemino v . Hall 
(1882), 9 P. R. 310.— CAN. 


PART IV. SECT. 2, SUB-SECT. 3. 

2003 i. Not chargeable unless possession 
taken — Unless by agreement.] — A sheriff 
who had made a seizure under execu- 
tion, the goods being claimed by the 
execution debtor’s wife, took from the 
oxeoutlon debtor & his wife a letter 
recognising the sheriff’s possession, & 
agreeing to deliver the goods on 
demand. He did not thereafter keep 
a man in possession but exercised some 
care & supervision over the goods. 
He took up with the execution creditor 
& her solrs. the matter of his payment 
for looking after the goods & certain 
expressions of agreement were made to 
him as to remuneration : — Held : the 
sheriff was entitled to charge for his 
eorvioos in looking after the goods, 
whether his claim was for keeping 
“ possession ” or based on a (ruoMum 
meruit for services rendered. — R ankin 
V. Bell, [1923] 2 W. W. 11. 922 ; 3 
D. L. R. 907.— CAN. 


q. Anurntd chargeable.] — The 

foe for possession Is not one which a 
sheriff is entitled to collect for his own 
use, where he is paid by fees, or as 
revenue, unless he has In person been 
In actual possession. Where he has 
placed a bailiff in possession it becomes 

B B 2 
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Sect. 2. — Sheriff's remuneration: Sub-sects. 3, 4 

2005. Possession under several writs — Possession | 
money only payable once.] — Where a sheriff has 
put a man in possession of goods under writ of 
fi. fa. issued by one creditor, & afterwards received 
other writs against the same debtor from other 
creditors, & has merely kept the same man in 
possession on behalf of all the creditors, he 
cannot, upon the executions being withdrawn, 
recover possession money at 5s. a day from more 
than one creditor, — Glasbrook v. David &, Vaux, i 
[1905] 1 K. B. 615 ; 74 L. J. K. B. 492 ; 92 L. T. 
299 ; 53 W. R. 408 ; 21 T. L, R. 276 ; 49 Sol. Jo. 
298. I 

Se€y also. County Courts, Vol. XIII., p. 515, 
No. 648. 

Costs of execution In bankruptcy proceedings.] — 

See Bankruptcy, Vol. V,, pp. 822, 823, Nos. 
6986-6993. 


Sub-sect. 4. — Fees. 

2006. Assessment of fees.] — Union Bank op 
Manchester, Ltd. v. Grundy, No. 1967, ante. 

2007. Of sequestrator.] — I do not remember that 
0a‘. 8d. is an absolute stated fee, to all seques- 
trators, whether the effects seized under the 
sequestration are large or small, & as the seques- 
trator, in this case, had not got in £40 in almost 
two years, I think the gross sum the master has 
allowed him, is sufficient for his trouble (Lord 
Hardwicke, C.), — Wood v. Freeman (1713), 
2 Atk. 542 ; 26 E. R. 725, L. C, 

2008. When payable — Not until levy completed.] 


— Empson V. Bathrust (1622), Win. 20, 60 ; 
Hut. 52 ; 124 E. R. 18, 43. 

Annotation : — ^Refd. Giles v. Grover (1832), 9 Bing. 128. 

2009. .] — Under-sheriff cannot refuse 

to execute process till he has his fees. — Hescott’s 
Case (1694), 1 Salk. 330 ; 91 E. R. 291. 

2010. .] — The sheriff in possession 

under a. fi. fa. is not entitled to his costs of entry 
& possession unless he has actually proceeded to a 
sale before adjudication issues against debtor. — 
Re White, Ex p. White’s Assignees (1862), 6 
L. T. 511. 

2011. Payment under 

seizure.] — Nash v. Dickenson, No. 1976, ante. 

2012. Where not Indorsed on writ.] — A 

sheriff* may levy under a fi. fa. the amount of his 
fees authorised by 7 Will. 4 & 1 Viet. c. 55, although 
not indorsed on the writ, & he need not par- 
ticularise their respective amounts in his return. — 
Curtis v. Mayne (1812), 2 Dowl. N. S. 37 ; 7 
Jur. 154. 

Annotations .‘^"Exvld. Sneary v. Abdy (1876), 1 Ex. D. 299. 
Mentd. Withors v. Parker (1860), 6 Jur. N. S. 1033. 

-.] — See Bankruptcy, Vol. V., p. 823, No. 

6994. 

2013. Not payable In respect of more than one 
person.] — -By the table of fees allowed by 7 Will. 4 
& 1 Viet. c. 55, s. 2, a sheriff’s officer is entitled 
to charge one guinea for executing a warrant of 
ca. sa., ^ Is. per mile for travelling expenses ; but 
he is not entitled to charge for an assistant, nor 
for conducting the party arrested to gaol. — 
Cooper v. Hill (1859), 6 0. B. N. S. 703 ; 28 
L. J. C. r. 311 ; 33 L. T. O. S. 239 ; 6 Jur. N. S. 
99 ; 141 E. R. 627. 

2014. Taxation of fees.] — A sheriff claimed 


a disbursemeut w’liich he is entitled 
to collect, but only to the amount of 
the sum paid the bailiff & in no case 
to exceed the fee fixed by the tariff. — 
Re Penny Litmber Co., [1921] 3 W. W. 
R. 352.— CAN. 


r, .] — A sheriff, when 

not personally in possession of goods, 
is not entitled to make profit out of 
possession money, & so, in a proper case 
for putting a man in possession, 
possession money cannot be charged 
unless the man actually entered into 
possession, nor for any period beyond 
that of the actual possession, nor for 
any amount beyond the actual sums 
paid out by the sheriff in that con- 
nection, & the sheriff must produce 
vouchers for the sums so pala out to 
him. — L i Din v. Chow [Toy Dong, 
[1923] 2 W. W. R. 799 : 3 D. L. 11. 
957 ; 32 B. C. R. 296.— CAN. 


s. IScisvre of goods of third person 
— On whom chargeaJbtc.y—C. & W., 
attorneys, instructed the sheriff to 
levy upon certain goods which were 
claimed by two persons. The sheriff 
interpleaded, & the usual orders were 
made. Payment was not made, nor 
was security given within the time 
allowed, but the sheriff was instructed 
to stay proceedings, & finally C. & W. 
wrote to the sheriff, telling him to 
withdraw on payment of possession 
money by claimants. Claimants re- 
fused to pay, the sheriff tried to sell 
the goods & failed, & before a sale was 
effected, the interpleader was decided 
in favour of claimants & the sheriff had 
to withdraw : — Held : the sheriff ciould 
recover the possession money from 
C. & W. — Re Creagh & Williams 
(1890), 11 N. 8. W. L. R. 16; 6 

N. S. W. W. N. 141.— AUS. 


t. Evidence of expenses — Delay 
caused hy creditor, ] — Where property is 
attached hy the sheriff & the sale is 
delayed at the instance of the attaching 
creditor & for his own benefit, but slight 
evidence will be required to support 
an action against the creditor for 


expenses uocossarily incurred in caring 
for the property attached. — M cDonald 
(1896), 28 N. 8. R. (16 R. & O.) 
305. — CAN. 

^ a. IVUhdrawal after seizure — ■ Jt 

instance of credilifr.] — ’Where a sheriff 
after a seizure of the execution debtor’s 
goods under a writ of ft, fa. withdraws 
from possession by the authority of a 
person at whose instance he was re- 
quired to execute the writ, he is entitled 
to bailiff’s fee for executing the warrant, 
oc bailiff s expenses while in possession 
of the goods. A ^vrit la executed when 
the goods of the execution debtor ore 
ietris. — PiRiE V. Stewart, 
[1899] 2 I. R. 546. — IR. 
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20081. When payable — N ot until levy 
cornpleled.^- — A. issued an execution 
agamst B., under which a levy wat 
made of B.’s goo^, but no sale, the 
execution being withdrawn. A seconil 
execution under another judgment wat 
issued by A. against B., & the sheriff, 
after selling goods to satisfy that 
execution, proceeded to sell other 
goods of B. to satisfy him for foes on the 
prst execution : — Held : such sale by 
the sheriff was a wrongful conversion, 
& trover would lie. — ^Miller v. Weldon 
(1871), 2 Han. 188. — CAN. 

Payment for services 

rendered.] — Pltf. had obtained a decree 
In this cause against defts., by wlilch 
money was ordered to bo paid, & on 
which pltf. issued execution & lodged 
It in the hands of a sheriff. Aitei 
seizure under the writ, but before the 
inoney was levied, defts. moved for & 
obtained leave to rehear the cause, & 
a stjiy of the execution on the terras ol 
paying the money into ct., which wat 
done:— Hefd; the sheriff,’ not haviuR 
actually levied tho money imdor the 
execution, was entitled only to feet 
for services aotually rendered. ■ — 
Winters v. Kingston Permaneni 

Ch.'cr278®-CA?? ' 


0 . Only on sum actually 

levied .] — A writ of//, fa. for £283 4s. Id. 
was delivered to a sheriff, under w'hlch 
he seized several muHicuI instruments 
at the warehouse of P., the execution 
debtor, who was a piano-seller, &, 
without receiving any directions from 
either 1*. or tho execution T;roditor, but 
acting on liis own responsibility, the 
sheriff without, as tho ct. considered, 
sufficient grounds for so doing, removed 
the goods from P.’s premises to a sale 
mart close by, whore a small part of 
them were sold by auction for £62 Us.. 
Sc in consequence of tho insufficient 
bidding the sale of the remainder was 
adjourned. I*, w'as adjudicated a bkpt, 
before the dt^ to which the sale stood 
adjourned. 'The sheriff claimed, as 
against I’.’s assignees in bkpey., to 
retain out of the proceeds of the sale 
in his hands, fees on the entire sum for 
which the execution was issued, 
together with the expenses of removing 
the goods to the safe mart & the hire 
of the mart : — Held : the sheriff was 
only entitled to retain fees on tho 
amount actually levied, & tho residue 
of his claim must be disallowed. — Re 
Purcell (1884), 13 L. R. Ir. 489.— 
IR. 

d* ■ — ^ — ’ Writ of capias ad saiis- 
faciendum — Debtor discharged without 
payment of debt .] — Where a deft, was 
arrested on a ca. sa., Sc discharged 
without any part of the inoney being 
paid, the sheriff is not entitled to 
poundage on tho amount of the execu- 
tion, under the ordinance of fees ; but 
he is entitled to his foes for executing 
the writ, & both pltf. & his attorney 
are liable therefor. — Kavanagh v. 
PxiELON (1842), 1 Kerr, 472.— CAN. 

e. Money paid to sheriff by 

debtor .] — The receipt of money l>y a 
sheriff under a ft. fa. is a virtual execu- 
tion of tho w’rlt, althougli there has been 
no seizure or sale. Sc entitles the sheriff 
to his poundage & fees. Deft, requested 
the sheriff never to make a seizure upon 
receiving a writ of ft. fa. against him. 
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certain fees upon the execution of a writ 'of fi. fa. 
By a judge’s order, made by consent of the parties, 
his bill was referred to the master to be taxed ; 
the order said nothing as to the costs of taxation, 
4 & the master disallowed two-thirds of the sum 
claimed : — Held : in these circumstances, neither 
at common law nor under 7 Will. 4 & 1 Viet. c. 5.5, 
liad the ct. power to order that the sheritt slmuld 
pay the costs of taxation. — Ourlewis v. Bird 
(1842), 1 Dowl. N. S. 752 ; 11 L. J. Q. B. 273 ; 
0 .Tur. 069. 

2015. .] — By Sheriffs Act, 1887 (c. 55), 

s. 20, a sherin: may demand such fees & poundage 
as may from time to time be fixed. By order of 
Aug. 31, 1888, made under the Act, foes were 
fixed, & “In every case where an execution is 
withdrawn, satisfied, or stopped, the f(;cs under 
this order shall be paid by the person issuing the 
execution, or the person at whose instance the 
sale is stopped, as the case may be ; & the amount 
of any costs & charges payable under this scale 
shall be taxed in case the sheritf As the party liable 
to pay such costs <& charges differ as to the amount 
thereof ’’ : — Held : there was no appeal from the 
taxation of the amount of costs A charges payable 
under the order to the sheriff. — Tovvnend v. 
Yorkshire, Sheriff (1890), 24 Q. B. D. 021 ; 59 
L. .1. Q. B. 150 ; 62 L. T. 402 ; 54 .1 . P. 598 ; 38 
W. li. 381, D. O. 

Annotations: — Distd. Madeley v. Greenwood (181)7). 42 
Bui. Jo. 84 ; lie Heeston, Kx p. Hoard of Trade (I891>), 
68 L. J. Q. B. 344. Apprvd. & PoUd. Union Bank of 
Manchenter w. Grundy, (1924] 1 K. B. 833. Refd. Glas- 
bruok i\ David & Vaux (1905), 92 !<. T. 299. 

2016. .] — Union Bank of Manchester, 

Ltd. V. (JuuNDY, No. 1967, a/dr. 


Sub-sect. 5. — Reixivery op Fj^es and 
Poundage. 

2017. Liability of execution creditor -To sheriff.] 

TThe sheriff may bring assum})sit for his poundage. 


— Stanton v. Suliard (1599), Cro. Eliz. 654; 78 
E. R. 893 ; aub nom. Suliard v. Stamp, Moore, 
K. B. 468 ; a\jib nom. Stamton v. Suliard, Moore, 
K. B. 699, Ex. Ch. 

Annotaiion : — Oonsd. Montague v. Davies, Benachi, [19111 

2 K. B. 595. 

2018. .] — A sheriff may maintain 

an action for his poundage on an execution. 

Sheriff [tenant by elegit] may maintain eject- 
ment & may enter & assign his interest. . . . He 
must enter before he can assign it over (Holt, 
C..T.). — Tyson V. Paske (1705), 2 Ld. Raym. 1212 ; 
1 Salk. 333; Holt, K. B. 318; 92 E. R. 300; 
aub nom. .Tayson r. Rash, 1 Salk. 209. 

Annotations : — Consd. Carter v. Hughes (1858), 2 H. & N. 

714. Refd. R. r. Giles (1820), 8 Price, 293 : Mortimore r. 

Cragg (1878), 47 L. J. Q. B. 348. Mentd. Frederick r. 

Luokup (1767), 4 Burr. 2018 ; R. r. O’Coimor (1843), 13 

L. J. M. C. 33. 

2019. Where goods not sold.] — The 

sheriff cannot maintain an action for the expense 
incurred in seizing & keeping possession of goods 
under a fi. fa. at the request of the party suing out 
the writ, although they are not sold, on account 
of his refusing to give an indemnity against the 
claims of third persons. — Bii^ke v. Havelock 
(1813), 3 Camp. 374, N. P. 

AtinolaiUms : — Consd. Foster i*. Blakelock (1826), 8 Dow. &; 

Rv. K. B. 48; Bncary v. Abdj' (1S76), 1 Ex. D. 299; 

Roe V. Haiiuuoiid (1877), 2 C. P. D. 300. 

2020. For charges of interpleader 

proceedings.] — On Feb. 17, 1881, the sheriff seized 
goods under an elegit against L>. for £72, & interest, 
& costs. W, claimed the goods as his. On 
Feb. 19 the shorilf took out an interpleader 
summons. On July 15, an oixier was made for 
the sheriff to withdraw on W. giving security, in 
default of security the shorilf was ordered to sell 
the goods <fc pay the net proceeds into ct. Security 
was not given, <fe on Aug. 12 the slieriff paid £52, 
the net proceeds of the goods, into ct. On J une 21 , 
1882, Chitty, .T., made an order that W. should 
be barred, that the fund in ct. should bo paid to 


promLsiing that he would pay Ida fees 
as if a formal seizure had been made. 
Subsequently the sherilT notified deft, 
of the receipt of a writ againat him 
& issued his warrant, but did not levy, 
& deft, paid : — Held : that the shcrifl: 
was entitled to the poundage & feoa. — 
COXSOLIDATUD BANK V. BiCKFOHD 

(1877), 7 P. R. 172.— CAN. 

f. — ■ — After sale — Agreement not to 
complete sale.] — Lands were sold by 
tho sheriff of 8. at public auction, 
under execution on a Judgment obtained 
against F. & another, & were knocked 
down to pltf. as the highest bidder. 
After the sale & payment of the 
usual deposit of 10 per cent,, it was 
agreed between pltf. & the judgment 
creditors that the sale should not bo 
completed, & that the money paid 
should be returned : — Held : the sheriff 
was entitled to retain the percentage 
fixed by the schedule of sheriff's fees 
on the amount for which tho property 
was knocked down. — Freeman v. 
McLean (1894),27 N. 8. R. (15 R. & G.) 
324.— CAN. 

g. Liability to taxation.] — An execu- 
tion & the judgment under which it 
issued wore sot aside on the ground 
of irregularity in obtaining the judg- 
ment : — Held : pltf. was not entitled 
to have tho sheriff's bill against him 
taxed under R. 8. O., 1877, c. 66, s. 48, 
as the setting aside of the execution 
was not a ‘ ‘ settlement by payment, levy, 
or otherwise,” within the Act, or under 
sect, 47, as pltf. was not a “ person 
liable on any execution ”; but a sheriff, 
as an officer of the ct. claiming fees by 
virtue of its process. Is so far within 
its jurisdiction that hla bill may be 
taxed. — Morrison v. Taylor (1882), 


9 1’. R. 390. — CAN. 

h. — ^ — ■ IHace of taxation — Notice.] 
— Held : a sheriff’s bill of foes may 
be taxed on notice under Execution 
Act, R. 8. O.. 1877, c. 66, s. 48, 

either at Toronto or in the sheriff's 
own county, as tho party taxing may 
elect. — Dominion Type Foundino Go. 
c. Naulk (1879), 8 P. R. 174.— CAN. 

k. Jtemnon.] — - Whore a 

sheriff’s foes have been taxed before a 
deputy clerk of the Grown under 
R. 8. O., 1877, c. 66, s, 48, a revision 
of such taxation <!annot take place 
before the principal clerk of the Crown, 
but tho ct. may refer the bill back to tho 
same deputy clerk for a revision of tho 
taxation, where it appears that items 
have been improperly allowed. — Hay 
V. Drake (1879), 8 P. R. 120.— CAN. 

l. Application to fix fees — Seizure 
— No money levied — Costs.] — If, after 
a seizure, the parties settle, pltf. may 
apply to the ct. to fix the sheriff’s 
fees, hut ho will not get tho costa 
of the rule, though no cause be 
shown. — Re Home (Sheriff) (1844), 
1 U. C. R. 412.— CAN. 

m. — A judge’s 

order fixing the allowance to be 
made to the sheriff where there has 
been a seizure, but no money levied, 
is final, iln this case the sheriff 
rendered his bill, & pltf. obtained a 
summons to reduce It or determine 
who would be reasonable. Semble : 
(1) the sheriff should have applied in 
order toauthorise charges not sanctioned 
by the tariff ; (2) the judge's duty is 
not to tax the sheriff’s account, but to 
fix a rate for services rendered, leaving 
to the master to determine the amount 


in case of dispute. — G vtynne r. Grand 
Thunk Ry. Co. (1865), 24 U. C. R. 
4 82.— CAN. 

n. D’fuiher payable on more than one 
writ.] — 'Where attaohment;H for three 
claims are .served by the sheriff at the 
same time & place, tho sheriff Is 
entitled to full fees, including mileage, 
on each writ. — MuRoniK v. Fraskr 
(1903), 36 N. B. R. 161.— CAN. 

PART IV. SECT. 2, SUB-SECT. 6. 

20171. Liability of execution creditor — 
To sheriff.] — -Deft, tendered pltf. the 
amount due on a judgment, which he 
refused to take, & issued execution, 
under which the sheriff levied on deft.’s 
property ; deft, then obtained a judge’s 
order that on payment to the sheriff 
of tho amount tendered, the execution 
should be returned ” satisfied,” & that 
satisfaction should bo entered on the 
roll ; deft, thereupon paid this amount 
to the sheriff, who returned the execu- 
tion satisfied : — Held : tho sheriff was 
entitled to retain out of the amoimt 
so paid to him, his poundage & execu- 
tion fees. — C entral Bank v. MoKben 
(1863), 5 All. 629.— CAN. 

2017 ii. .] — The sheriff is 

entitled to be paid his fees by tho 
execution creditor whether he acts 
by request or takes steps which he is 
required to do by statute. — Be 
SoLicrrona (1909), 12 W. L. R. 687. — 
GAN. 

2020 i. — For charges of inter- 

pleader proceedings .] — Where an inter- 

8 leader issue, ordered upon the appllca- 
on of a sheriff who had seized certain 

S oods under the direction of the execu- 
Lon creditors, was determined as to 
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Execution. 


iSed. 2. — Sheriff' s remuneraiion : Suh-sect. 5.] 

the execution creditor, k. that W. should pay to 
the execution creditor & the sherilT their costs 
of the inUM’plcader summons, including in the 
costs of the sheriff his possession money caused 
by W.’s claim. The sherilT, not being satisfied 
that W. could pay him, appealed, asking that his 
possession money might be paid out of tlie fund 
in ct. in priority to the claim of the execution 
creditor. In the meantime the money had been 
paid to pltf. : — Held: (1) C. L. P. Act, 1860 (c. 
126), s. 17, making a summary decision under the 
Act final & conclusive against “ the parties,” did 
not make it final against the sherilT, & he could 
appeal ; (2) where an interpleader has been 

directed on the application of the sheritt', & the 
claim of the third pai-ty fails, the strict form of 
order upon wliich the sherih is entitled to insist, 
is to direct the execution creditor to pay the 
sheriff’s charges of the interpleader, with a remedy 
over to the execution creditor against the third 
party, though it is a common form of order simply 
to order the third party to pay them to the sherilT. 
— Sjvimi V. Daulow (1884), 26 Oh. D. 605 ; 52 
L. .7. Oh. 696 ; 50 L. T. 571 ; 32 W. li. 065, O. A. 

Annotations : — to (1) Consd. Tlranisdou r. I’arker (188.5), 

1 T. L. II. 610. As to (2) Refd. Montague v. Uavie.s, 

Bonachi, 11911] 2 K. B. 696 ; Re Kogors, Exp. Subbox, 

SherilT, [1911] 1 K. B. 101. 

2021. Discretion of court.] — 

^I’lie costs of a sh(‘rifT in interpleader proceedings 
are in the discretion of the judge, — Bramsdion 
Parker (1885), 1 T. L. B. 510, O. A. 

2022. Where sale stopped by winding 

up of company.] — After a resolution for the volun- 
tary winding up of a co. certain goods of tfie co. 
were seized by tlic sheriff under a wi'it of fi. fa. in 
execution of a judgment recovered against the 
co. before th(^ commencement of the winding-up. 
Upon the application of the liquidator of the co., 
the ct. made an order restraining the execution 
creditor from selling tlie goods or further pro- 
ceeding upon the judgment, & by a subsequent 
order (lirected the sheriff to withdraw, but made 
no order as to payment of the sheriff’s fees. In an 
action by the sheriff against the execution creditor 
to recover his fees, the latter contended that under 
the Ord. as to Fees of Aug. 31, 1888, the liquidator 
alone was liable as the person at whoic instance 
the sale was stopped: — Held: (1) the execution 
creditor, as the person who had issued the execu- 
tion, A not the liquidator, was liable to pay the 
sheriff’s fees. 

(2) The Ord. as to Fees of Aug. 31, 1888, has 
merely fixed the scale of fees payable to the 
sheriff, & has not altered the law as to the liability 
t o pay them. 

(3) ” The person at whose instance the sale is 
stopped ” refers to the case of the official receiver 
or trustee in bkptcy. of a judgment debtor who 
requires the sheriff, under s. 11, Bkpey. Act, 1890 
(c. 71), s. 11, to hand over to him the goods taken 
in execution, & thereby stops the sale. — Montague 
V. Davies, Benachi & Co., [1911] 2 K. B. 595 ; 
80 L. J. K. B. 1131 ; 104 L. T. 645, D. C. 

2023. Where goods seized subject to 

lien.] — A vessel seized under p. sheriff’s writ of 


ft. fa. was subsequently arrested sold by the 
Admiralty marshal at the instance of the master 
in an action in rem for wages & disbursements. 
The sums claimed by the master, which ex- 
hausted the proceeds, were owing before the date 
of the seizure by the sheriff. The master moved 
for judgment & payment out of the proceeds. 
The .sheriff intervened & claimed that his feo.s 
& expenses should be a first charge on the pro- 
ceeds : — Held : (1) the master having a maritime 
lien in respect of his claim, the sheriff could only 
seize the ve.ssel subject to that lien ; (2) the 

master’s claim accordingly had priority over the 
claim of the sheriff. — T he Ile de Ceyean, |1922] 

P. 256 ; 91 L. J. P. 222 ; 128 L. T. 154 ; 38 
T. L. B. 835 ; 16 Asp. M. L. C. 23. 

2024. — - To sheriff’s officer.] — A sheriff’s 
officer cannot maintain an action against an 
execution creditor for expenses incurred by him 
under a writ of ji. fa. issued by the creditor, in 
making inquiries as to the goods of an execution 
debtor. — S mith v. Broadbknt & Co., [1892] 1 

Q. B. 551 ; 61 Ij. J. Q. B. 490 ; 66 L. T. 260 ; 56 
J. P. 345 ; 40 W. B. 332 ; 36 Sol. Jo. 273, D. C. 

2025. Liability of solicitor of execution creditor 
- To sheriff’s officer — Express promise to pay.] — 
Ormerod V. Foskett (1796), Peake, Add. Cas. 77, 
N. P. 

2026. — .] — In an action by a 

sheriff’s officer for his fees & for work &. labour in 
executing divers writs: — Held: (1) the pro- 
hibition against a sheriff’s officer taking moi’e 
than certain fees ujion an arrest, is confined to 
the fees to be taken of the party arrested, A does 
not extend to restrain the officer from suing for 
a reason abl(5 compensation for work <fc labour at 
the hands of the party by whom he is employed ; 
(2) a sheriff’s officer expressly employed by an 
attorney to execute process, may maintain an 
action against the latter for such fees, etc., as are 
usually allowed on the taxation of costs by the 
course A practice of the ct., & is not bound to 
resort to the clients of the attorney ; (3) the officer 
may sue for the sheriff’s poundage upon levies, 
where he is accountable over to the sheriff. — 
Foster v. Blakelock (1826), 5 B. 0. 328 ; 8 
Dow. & By. K. B. 48 ; 4 L. J. O. 8. K. B. 170 ; 
108 E. B. 122. 

Annotaiions : — ^4.9 <o (1) Refd. Newton w. Chambers (1844), 
8 Jur. 244. As to (2) FoUd. Wall)ttnk v. Quarterman 
(1846), 3 B. 94 ; Maile v. Mann (1848), 2 ICxch. 608 ; 
Brewer v. Jones (1855), 3 C. L. R. 369 ; Consd. Royle 
Busby (1880), 6 Q. B. D. 171. Refd. Brarawcllv. Penneek 
(1827), 1 Mat>. & Ry. K. B. 409 : Maybory v. Mansliebl 
(1846), 9 g. B. 764. As to (3) Refd. Miles r. Harris (1862), 
12 C. B. N. S. 650. Generally, Refd. Innes v. Levi (1835), 
1 Hodg. 195. Mentd, steam i?. Mills (1833), 4 B. & Ad. 
657 ; Maile v. Lang (1835), 3 Ad. & Kl. 699 ; Robins r. 
Bridge (1837), 6 Dowl. 140. 

2027. Employed by request.] — Tlie 

attorney who engages the service of the bailiff, 
& not tlie client, is the party liable to the bailiff 
for the fees usually allowed on taxation for the 
execution of process. — Walbank v. Quarterman 
(1846), 3 C. B. 94 ; 130 E. R. 38 ; sub nom, 
Walbancke V. Masterman, 7 L. T. O. S. 184 ; 
sub nom. Wallbank v. Masterman, 1 New Pract. 
Cas. 437. 

Annotations: — Folld. Maile v. Mann (1848), 2 Kxoh. 608; 


part of the goods In favour of claimant 
& as to the remaindor in favour of the 
execution creditors, & no costs of the 
Issvie wore given to cither party to it : — 
Held : the execution creditors should 
pay the sheriff his fees & poundage 
on the value of the part of the goods 
they were found entitled to, & his costs 
of the interpleader application & of a 
BuhseQueut application to dispose of the 


coats, etc. ; & tlie execution creditors 
should have au order over against 
claimant for one-half of such costs. — 
Ontario Silver C5o. v. Tasker (1893), 
15 P. R. 180.— CAN. 

o. Liability of solicitor of execution 
(reditor-^To shenff's officer — Express or 
implied promise to jmy.] — A district 
council iiaillfl cannot maintain an 


action against the attorney of an 
execution creditor for payment of 
possession fees incurred by the bailiff iu 
levying tmder a writ of execution 
lodged by the attorney on behalf of 
his client, unless there is evidence of a 
contract, express or Implied, by the 
attorney to pay these fees. — Egan v. 
Buller (1906), 6 S. H. N. S. W. 389.— • 
AUS, 
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Brewor v. Jones (1855), 10 Exch. 655. Consd.^Roylc 
Busby (1880), 6 Q. B. D. 171. Mentd. Leo v. Evemst 
(1857), 20 L. J. Ex. 304. 

2028. .] — I do not see how the 

mere fact of pltf.’.s name being placed on the 
back of the writ in deft.’s handwriting could be 
an appointment by the latter of the former as 
special bailiH (Coleiudcje, J.). — Seal v.' Hudson 
(1847), 4 Dow. & L. 760 ; 2 Saund. & O. 55 ; 11 
Jur. 610. 

Annotaiions : — Refd. Malle v. Mann (1818), 2 Excli. 60S ; 
Roylev. Busby (1880), 6 Q. B. D. 171. 

-Where a bailiff is 
employed by an attorney to issue execution 
against a deft., the attorney, & not tlie client, is 
liable to the bailiff for his fees. — Matle v. Mann 
(1848), 2 Exch. 608 ; 6 Dow. & L. 42 ; 17 L. J. Ex. 
286 ; 12 J. r. 647 ; 154 E. It. 634. 

A7motaHons Folia, Brower w. .Tones (1855), 10 Exch. 655. 
Mentd. Langrulgo v. Lynch (1876), .34 L, T, 6!)5. 

2030. .] — The bailiff who 

executes a writ of fi, fa. may sue (lie attorney 
who lodged the writ with the sheriff, for his fees 
under 7 Will. 4, & 1 Viet. c. 55, s. 2, although the 
attorney gave no directions as to any particular 
person by whom the writ should be executed. — 
Brewer v. Jones (1855), 10 Exch. 655; 3 

0. L. Jt. 360 ; 24 Ij. J. Ex. 143 ; 24 L. T. O. S. 
262 ; 19 J. P. 314 ; 1 .Tur. N. S. 240 ; 3 W. 11. 
215 ; 156 E. R. 602. 

A n7wtatio7is .— Distd. Newman r. Merrlman (1872), 26 Jj. T. 
367. Folld. Heath v. I’hilp (1875), 3!) J, 6. 504. N.F. 
Roylo V. Busby (1880). 6 Q. B. D. 171. Refd. Miles v. 
Harris (1862), 12 C. B. N. S. 550. 


2031. .] — A sheriff’s officer 

having made an ineffectual levy under a fi. fa. 
upon the goods of deft, by reason of a claim by 
an assignee, upon which the officer was obliged 
to abandon tlie possession, is not entitled to sue 
the attorneys for pltf. who sent the writ to the 
sheriff for execution, for his charges. — Cole v. 
Terry (1801), 5 L, T. 347. 

2032. Unsuccessful levy.] — An 

attorney who issues a writ of fi. fa. is not bound to 
pay the costs incurred by a sheriff’s officer, who 
makes an unsuccessful levy under the writ. 

Applt. being the attorney of certain judgment 
creditors issued a writ of fi. fa. ; the warrant was 


placed in the hands of lesp. for execution ; lie 
thei’eundcr seized certain goods which were 
claimed by other persons. An interpleader sum- 
mons was taken out, & resp. was ordered to 
withdraw upon payment to him by the claimants 
in the interpleader proceedings of four days’ 
possession money. Resp. was in possession of the 
goods seized eleven days. Resp. sued applt. for 
the fee for executing the warrant, & for seven days’ 
possession money ; — Held : as the levy under the 
writ had produced nothing, applt. was not liable. — 
Newman v. Merriman (1872), 26 L. T. 397 ; sub 
nom. Merriman v. Newman, 20 W. R. 369. 
Annotations : — Consd. Royle v. Busby (1880), 6 Q. B. D 
171. Refd. Thomas t?. Peek (1888), 20 Q. B. D. 727. 


2033. — .] — The attorney in the 

cause is liable to f he bailiff for the costs of executing 
a writ otfi.fa.i although the bailiff was not specially 
nominated by him. — H eath v. Philp (1875), 30 
J. P. 501. 

2034. .] — The .solrs. of a judg- 

ment creditor, in tJie course of their dut/y as such 
soJr.s., lodged a wiit of fi. fa. at the office of the 
sheriff, with a request for execution, giving, 
however, no instructions as to the selection of any 
particular bailiff. The sheriff employed one of 
his officers to execute the writ, which the officer 
thereupon proceeded to do. On an action being 
brought by such sheriff’s officer against the soli's, 
of the judgment creditor to recover his foes for 
executing the writ : — Held : the solrs. were not 
liable to pay the fees. The law, apart from a 
contract to pay them, (;xpress or imiilied, cast no 
such liability upon them, & from the more fact 
that tliey in the ordinary course of their duty 
lodged the writ a,t the sheriff’s office for execution, 
no such contract could bo implied. — Royle v. 
Busby (1880), 6 Q. B. D. 171 ; 50 L. J. Q. B. 196 ; 
43 1.. T. 717 ; 29 W. H. 315, O. A. 

2035. To sheriff.] — The attorney of the 

execution pltf. is not liable to the sheriff for the 
fees duo on the execution of a writ of ca. sa. 

We think there is nothing like proof of any 
special circumstances, which have in some cases 
been held to create a liability on the attorney 
rather tlian the client {per CuR.). — Maybeby v. 
Mansfield (1846), 9 Q. B. 754; 16 L. .1. Q. B. 
102 ; 8 L. T. O. S. 158 ; 11 Jur. GO ; 115 E. R. 
1465. 

A7h7wtntio7i8 : — ^Consd. Muile r. Mann (1848), 2 Exch. 608 ; 

Brewer i'. JeneH (1855), 3 C. Ij, U. 369. FoUd. Royle v . 

Busby (1880), 6 Q. B. D. 171. 

2036. Right of sheriff to retake goods to pay 
poundage.] —Where, under a fi. fa.^ a judgment 
creditor was left in possession by the sheriff's 
officer of a chattel taken in execution, & with the 
consent of the debtor & creditor, it was delivered 
to A., & the officer retook it to pay poundage : — 
Held : A., who had bond fide paid the price of the 
chattel, might maintain trover for it against the 
sheriff. 

I am of opinion that it was his duty not to 

C ermit it to go out of his [sheriff’s] possession, & 
y doing so his lion for poundage was gone 
(IjOrd ’J’enterden, C.J.). — Uoode v. Langley 
(1827), 7 B. & C. 26 ; 9 Dow. & Ry. K. B. 791 ; 
6 L. J. O. S. K. B. 353 ; 108 E. R. 634. 

Annotation : — ^Mentd. Clarke v. Sponco (1836), 4 Ad. & El. 
448. 

2037. Action for poundage — Proof of sheriff *s 
appointment.] — In an action by a sheriff for his 
poundage, proof that he has acted as sheriff is 
sufficient evidence of his being so, withQut proof 
of his appointment. 

In an action for sheriff’s poundage, the sheriff’s 
officer produced the sheriff’s warrant under which 


2035 i. To sheriff, ] — The Bhorifl 

can, by summary aitplication to the 
ct., call on the attorney in the cause 
to pay fees & expenses of execution. — 
Re Mitchell (1889), 10 N. S, W. L. R. 
Ill ; 5 N. B. W. W. N. 129.— AUS. 

2036 ii. . ] — The attorney is 

liable to the sheriff for the latter’s fees 
for executing a ft,, fa. — Palmer v. 
Hardin^1879), 19 N. B. R. (3 P. & B.) 

p. Liability of Attorney -Oeneral — For 
fees on execution of Crown process.] 
—The A.-G. is liable in his personal 
capacity to a sheriff for such of the 
sherlfl’s fees of offioo on the execution 
of Crown processes as are included in 
the A.-Q.’a taxed bill of costs, & 


received by him from defts. in tin 
several Crown suits, after demant 
Ri^dy, where no ground is shown foi 
— White v. Peters 
(1843), 2 Kerr, 329. — CAN. 

Q. IHght of sheriff to retain swrplm 
proceeds.] — H., a sheriff, seized & sole 
goods to the amouni 
12s. 2d. The terms wen 
cash, but it was agreed that the pur 
chaser might make arrangements ai 
11 with the execution creditors 
all of whom required cash except th« 
last ten, who agreed to give time, Ktak< 
settlement £2,762 wai 
paid to the sheriff, & notes were givei 
for £1,146, making in all £86 Is. mon 
than the' amount of the purchase 


Upon an action brought against the 
sheriff for that amount, he proved that 
he had paid upon the executions all 
moneys received except £165 7s. lOd. 
(fc he claimed £442 2s. for fees & 
poundage ; — Held : he was not liable, 
not being shown to have received more 
than he should have. — Kennedy v. 
Moodie (1859), 8 C. P. 544.— CAN. 


r. Whether ex:ecution debtor liable 
for poundage .] — The sheriff cannot 
maintain an action against the execu- 
tion debtor for his poundage.-— 
Thomas v. Great Western Ry. Co. 
(1865), 24 U. 0. R. 326,— CAN. 


s. Assi(7nmen< under Insolvent Act 
after seizure — Lien for sheriff’s fees .] — 
Judgment creditors having executions 
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Execution. 


Sect, 2. — Sheriff's remuneration : Sub-sects. 5 <£: 6. 

Part V. Sect. 1 ; Sub-sect. 1.] 

he had acted, which concluded, “ given under the 
seal of my office.” The only seal it was a small 
piece of blue paper wafered to it, & stamped with 
a wafer stamp. The officer stated that he did not 
know this to be the seal of the sheriff, or of his 
office, but stated that he had received the warrant 
from Mr. B., who had acted as pltf.’s under-sheriff, 
& that it was precisely similar to all the other 
warrants on which he had acted : — Held : suffi- 
cient proof of the seal. 

Semble : Prisons Adt, 1842 (c. 98), which pro- 
vides that, after Mar. 1, 1843, sheriff’s poundage 
shall not be ” payable ” on writs of ca. .sa., does 
not apply to cases where the party has been taken 
on the ca. sa. before that day ; but if it does, a 
deft.j in an action for sheriff’s poundage, cannot 
take advantage of that defence on the plea of 
nunquain indebitatus^ but must plead it specially. — 
Bunbury V. Matthews (1844), 1 Car. & Kir. 380. 

2038. Right of execution creditor to set 

off — Costs of sale by appraisement.] — Where the 
execution creditor paid the expenses of a sale by 
Appraisement of the goods sold under the fi. fa. : — 
Held : in the absence of all proof of the circum- 
stances under which such ax)praisement took 
place, he could not set off the amount so paid 
against the sheriff’s demand ft)r poundage. — 
Marshall v. Hicks (1847), 10 Q. B. 15 ; 10 
L. J. Q. B. 134 ; 11 Jur. 305 ; 110 E. 11. 0. 

2039. Sale of goods seized to pay poundage— 
Without instructions from execution creditor.]— 
When goods have been seized under a writ oifi. fa., 
& the execution creditor afterwards becomes 
disentitled to recover the amount of tije judgment 
debt, the sheriff cannot, at lea.st without instruc- 
tions from the ex(?cution creditor, s(4i any portion 
of the goods seized in order to realise thereby the 
amount of his possession-money, fees, expenses. 

Goods having been seized under a writ of fi. fa., 
the execution debtor under Bkpey. Act, 1809 
(c. 71), s. 120, entered into a composition, to which 
the execution creditor assented. The sheriff after- 
wards, without instructions from the execution 
creditor, sold a portion of the goods seized under 
the writ in order lo realise the amount of his 
possession-money, fees, & expenses. Tlie execu- 
tion debtor having sued in a county ct, the sheriff' 
for an unlawful sale, the judge directed the jury, 
that, in the absence of evidence to show tliat the 
sheriff was required to proceed to the sale by the 
execution creditor, a cause of action accrued to 
the execution debtor ; — Held : the direction by 
the judge "of the county ct. was correct.- — Sneaky v. 
Abdy (1870), 1 Ex. D. 299 ; 45 L. J. Q. B. 803 ; 
34 L. T. 801, D. C. 


Anmtaii(W:8 Hoe v. Hammond (1877), 2 C. P. 

duo. Refd. Smith V. Darlow {1884), 2« Ch. I). (jU5 ; 
riiomaH, Ex p. MiddleBex, Sheriff, [1899] 1 Q. B. 460. 


Sub-sect. 6. — Overcharge and Extortion. 

See, generally, Sheriffs & Bailiffs ; Sheriffs 
Act, 1887 (c. 55), s. 29. 

2040. What amounts to overcharge under 
Sheriffs Act, 1887 (c. 55) — Clerical error of clerk.] 

— Sect. 29 of above Act imposes a penalty on any 
sheriff’s officer “ who takes or demands any money 
or reward under any pretext whatever other than 
the fees or sums allowed by the Act or any other 
Act.” 

Owing to a clerical error made by their clerk, 
a firm of sheriff’s officers claimed &- received fi*om 
an execution debtor a sum for poundage which 
was £3 in excess of the amount due : — Held : 
the sheriff’s officers were not liable in a penalty 
under the above sect, in respect of such unin- 
tentional overcharge. — S iioppke v. Nathan & 
Co., [1892] 1 Q. B. 245 ; 8 T. L. R. 209. 

Annoialiori : — ■ Folld. Leo 0 . Daiigar, Grant, [1892] 2 Q. 11. 

337. 

2041. Account greatly reduced on taxa- 

tion.] — (1) After goods had been seized by the 
sheriff under a writ of fi. fa., a receiving order was 
made against the judgment debtor, of which notice 
was given to the sheriff. The official receiver did 
not, however, request the sheriff to deliver up 
the goods ; but told him f o realise tliern to the 
best advantage. The sheriff's officer having 
proceeded to s(41 the goods under the writ of fi. fa., 
the trustees in bkijcy. subsequently appointed 
brought an action against him for wrongfully 
selling the goods : — Held : the ofilcial receiver 
having (*]ectod not to request the sheriff to deliver 
up the goods, the sheriff was right in proceeding 
with the sale of thc^ goods under tlie writ, & the 
action could not be maintained. 

(2) The sheriff's officer having sold the goods 
as above-mentioned was requested to send in to 
the official receiver an account of the sale. Ue 
sent in an account, in which he claimed to deduct 
from the proceeds of the sale certain amounts in 
respect of his charges of the execution. The 
official receiver thereupon requested him to bring 
in his charges for taxation, tSc- he accordingly took 
steps to obtain taxation of such charges, which, 
however, was resisted by the trustee in bkpey., 
who had in the meantime brouglit an action for 
t/he penalty. Ultimately he obtained an order 
for taxation of his charges, & iq^on such taxation 
a large amount of tlie sum claimed in his account 
was taxed off" as excessive^ : — Held : under the 
circumstances of the case the claim made by the 
sheriff’s officer in his account must be taken to 
have been made subject to & in contemplation 
of taxation, & did not amount to a taking or 
demand of money within tlie above-mentioned 
enactment, so as to render the sherifli’s officer 
liable to a penalty. — W oolford’s Estate Trustee 
V. Levy, [1892] 1 Q. B. 772 ; 01 L. J. Q. B. 546 ; 


in the sheriff’s hands under which a 
seizure had been made, sigrned an 
agreement giving deft, an extension 
Hnie for pas'inent on certain con- 
therein mentioned. Upwards 
of thirty days afterwards deft, assigueil 
under Insolvent Act ; tlio conditions 
Of the agreement having been so far 
performed : — II eld ; the sJierlff had 
no Hen or claim on the goods seized for 
i?f- Boss (1866), 3 P. R. 394.— 


Sheriff's officer — Riyht to 
party .] — A constable lias a right 
foes on an execution, & to detain 
paid.— T AIT V. S'TOf 

CAN^ ’ G I’- & B.) ‘. 


u. leisure after asaignmeni for bene- 


fit of creditors — Liability of assignee — 
To sheriff dl' execution creditor.]— The 
lien of an execution creditor for his 
costs when the writ of fi. fa. is placed 
in tlie sheriff's hands, is not taken away 
upon the making of an assignment for 
the boneflt, of creditors. Tlie assignee 
has no rlglit to demand possession of 
property seized by the sheriff, without 
payment to him of his own & the 
execution creditor’s costs. — Thor- 


DAHSON V. JONKS (1908), 18 Man. L. II. 
223 ; 9 W. L. R. 233,— CAN. 


PART IV. SECT. 2, SUB-SECT. 6. 

a. ,/ uriadiction of court — I'o order 
taxation .] — The ct. expressed surprise 
at flndiag that on a sale of goods, pro- 
ducing in gross $846, the expenses 


amounted to $106, believing that such 
a charge would not be found justified 
by the tariff & the proper practice under 
It. Tlio bill was referred to the master 
to tax what in ids discretion was 
necessarily Incurred in the care & 
removal of the goods. — ■M fohib v. 
Rkwolds (1865), 24 U. C. li. 303.— 
CAN. 

h- To decree accourU — Costs .] — 

A sheriff had moneys properly app^lic- 
ablo to certain executions in his office, 
but the debtor, having otherwise 
arranged with pltfs. in the writs, 
obtained from them orders on the 
sheriff for payment of their amounts 
respectively, but the sheriff refused 
to pay unless the debtor would consent 
to pay his full poundage as on a sale, 



Part V. — ^Analogous Proceedings. 
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66 L. T. 812 ; 56 J. P. 694 ; 40 W. H. 483 ; 8 
T. L. R. 492, C. A. 

Annotations : — As to (2) Clonsd. Lee v. Dangar, Grant, [18921 
2 Q. B. 337 ; Shoppee v. Nathan, [1^2] 1 Q. B. 245- 
Reid. Kc Thomas, Ex p. Middlesex, ShoriiT, [1899] 1 
Q. B. 460. 

2042. Mistake of sheriff’s officer.] — TjEe 

V. Dangar, Grant & Co., No. 170, ante. 

2043. What amounts to extortion — Payment 
under illegal execution.] — A deft, who has paid 
money to the sheriff under pressure of an illegal 
execution has a right to say that it is extorted & 
not paid in discharge of the debt. — Baynton v. 
Seal (1844), 8 J. P. 571 ; subsequent proceedings 
(1845), 4 L. T. O. S. 373. 

2044. Action for extortion —Particulars of extor- 
tion must be pleaded.] — Semhle : a declaration 
against a sheriff for extortion in the execution of 
a fi. fa., must state the sum actually taken by him. 

It is not sufficient to allege that he took £*- 

more than by the .statut<^ is allowed.— A sti hy v. 
Hakuis (1837), 2 M. W. 673; .^) Dowl. 712; 


Murp. & H. 173 ; 6 L. J. Ex. 182 ; 1 Jur. 776 : 
150 E. R. 927. 

Annotation : — -Refd. Berton r. Laurence (18.50), 6 Exch. 816. 

2045. .] — The declaration alleged that 

the sheriff, on the execution of a fi. Ja. under 
which £26 3s. 9d. was levied, took greater fees 
than by the statutes in such case is allowed, that 
is to say, the sum of £10 4.*?. Gd., when by the 
statutes there is allowed the recompense following, 
that is to say, 1.*?. in the pound as poundage, 
amounting In £1 6 . 9 . ; for the warrant to the 
officer 6.9. ; for the bailiff executing the warrant 
£1 11 . 9 . ; for the man in possession £1 5.9. for the 
sale by auction £1 6.9. 3d. ; for the certificate to 
save auction duty 2.9. 6d. Deft, thereby took 
£4 7.9. 9d. above the recomi^ense allowed : — Held : 
bad, for not averring the particulars of the excess, 
& for not averring what fees l)ad been allowed by 
the cts. — Usher r. Walters (1843), 4 Q. B. 653 ; 
3 Gal. A Dav. 594 ; 12 L. J. Q. B. 246 ; 1 L. T. 
O. S. 78 ; 7 Jur. 511 ; 114 E. R. 1607. 
Annf>fa(inn:—Retd. Wriffhliip ik Grootuiore (1S17), 10 

Q. B. 1. 


Part V. — Analogous Proceedings. 


Sect. 1. —ATTACHMENT OF DEBTS— GARNISHEE 

ORDER. 

Sub-sect. 1. — Nature of Proce.ss. 

P^’or foreign attachment & .attachment in the 
Mayor’s Court, see Metropolis. 

2046. Form of execution — Contrast to attach- 
ment In Mayor’s Court.] — The operation of a gar- 
nishee order made under C. L. P. Act, 1854 (c. 125), 
is not suspended by the existence of an attach- 
ment in the Lord Mayor’s Ot., the former being a 
process of execution, the latter merely a process 
to compel an appearance. — Richter v. Laxton 
(1878), 48 L. J. Q. B. 184 ; 39 L. T. 499 ; 27 
W. R. 214. 

Annotation: — Refd. Levy r. Lovell (1880), 14 Cli. D. 234. 

2047. Whether within R. S. C., Ord. 42, 

r. 8.] — Fellow.s v. Thornton, No. 64, ante. 

2048. .] — lie Smith, Ex p. Brown, No. 9, 

ante. 

2049. — — Nature of incumbrance created.] — 

(1) The holder of a debenture constituting only a 
floating security while the co. is carrying on 
busine.ss cannot, if the co. has not been wound ui> 
A a receiver has not been appointed, require by 
notice that a particular debt owing to the co. 
shall be paid to him or not to the co. ; A a fortiori, 
if a garnishee order absolute has been obtain<*d 
attaching the debt, the garnishee may pay it to 
the judgment creditor notwithstanding any such 
notice. 

(2) Words in a debenture prohibiting a co. 
from creating a prior “ charge ” are to be read 
strictly, A do not extend to defeat the rights 
obtained under a garnishee order. 

Pltf.’s debenture contained the not unusual 
provision that the co, should not be at liberty 
to create any mtge. or charge upon any property 
in priority to the debenture, but this provision 
is not material in this action, for garnishee pro- 
ceedings are only a form of execution, A do not 

wMoh he was not entitled to claim, & 
defended an action for the amount, 
in which ho defeated pltf. The ct.. 
on a bill filed against the sheriff, granted 
a decree for an aoco\int A ordered him 
m pay the costs up to the hearing. — • 

Davies ». Davidson (1868). 14 Gr. 

. — OAN. 


lead to any “ charge,” in the true sen.se, being 
created by the co. on the debt garnished (Romer, 
J.). — Rob-son V. Smith, [1895] 2 Gh. 118 ; 64 
L. J. Ch. 457 ; 72 L. T. 559 : 43 W. R. 632 ; 11 
T. Ju R. 351 ; 2 Mans. 422 ; 13 R. 529. 

Amwtalionft :-~As io (1) Apld. Robinson v. Burnell’s Vienna 
Bakery Co., [1904] 2 K. B. 624. Distd. Norton v. Yates, 
11906] 1 K. B. 112. Consd. Calrney r. Back, [1906] 2 
K. B, 746 ; Evans v. Rival Granite Quarries, [1910] 2 
K. B. 979. As io (2) Apld. Geisse v. Taylor & Weston 
(1905), 74 L. J. K. B. 912. Oenerally. Mentd. Pegge v. 
Neal.h A District Tram. Co. (1895k 64 L. J. Ch. 737. 

2050. Common Law Procedure Act, 1854 

(c. 125) — R. S. C., Ord. 45, r. 1.] — Garnishee pro- 
cess in the High (^t. is intended to have the effect 
of process by way of execution of a judgment. 
It may not be execution in the strict technical 
.sense, but the intention of R. S. C., Ord. 45, s. 1, 
was to render property available for the purpose 
of s.atisfying a judgment for payment of money 
in all divisions of the High Ct., which, before 
C. Ia P, Act, 1854 (c. 125), was not so available, 
A under that Act, was only so available in the 
superior cts. of common law, A to bring debts due 
to the judgment debtor into the same position 
as Ills chattels for that purpo.so. C. C. R., Ord. 26, 
r. 1, is intended to have the same effect in the 
County Ct. (Farwkll, L.J.). — White, Son A 
Pill v. Stennings, [1911] 2 K. B. 418; 80 
L. .T. K. B. 1124 ; 104 L. T. 876 ; 27 T. L. R. 395 ; 
55 Sol. Jo. 441, C. A. 

2051. .] — Merely to obtain a garnishee 

order nisi, especially having regard to Courts 
(Emergency Powers) Act, 1914 (c. 78), s. 1 (2), 
is not ” to proceed to execution on, or otherwise 
to the enforcement of ” a judgment within the 
meaning of sect. 1 (1). The making of the order 
absolute is a proceeding to execution on or other- 
wise to the enforcement of the judgment, A such 
an order cannot be made without a preliminary 
inquiry. A, as it seems to me, it cannot be made 
without inquiry into the positions not only of 

Capable of being transferred to right 
forum. ] — A garnishee proceeding under 
Division Cts. Act, R. S. O. 1887, 
s. 185 is an “ action ” or a " cause ” 
& may be transferred from a wrong to 
the proper forum under sect. — 
Re McCabe v. Middleton (1896), 27 
O. R. 170.— CAN. 


0 . — — To order refund .] — -The 
ct. has jurisdiction to make sheriffs 
refund fees illegally exacted. — H ayden 
V. Barton (1842), Long. & T. 682 ; 5 
I. L. R. 410.— IR. 

PART V. SECT. 1, SUB-SECT. 1. 

d. An “ action ” or “ cause ” — 
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Execution. 


Sect, 1 . — Attach me nt of debts— Garnishee order: 

Sub-sects. I <S: 2. A. A' B.] 

the garnishee, who will be directly affected by the 
order, but also of the judgment debtor, who may 
thereby be deprived of a part of his property, 
namely, a debt due to him (Philltmour, L.J.). — 
Keats v. Oonolly, [1915] W. N. 174, C. A. 

2052. Operation of — Against garnishee.] — 
Fellows v. Thornton, No. 04, ante. 

2053. .] — A garnishee can do nothing 

which would put it out of his power to pay to the 
judgmeilt creditor the debt which, before the 
garnishee order, he owed to the judgment debtor, 
lie is bound to respect the order of the ct., & is 
guilty of contempt if he acts in defiance of it (Lord 
Alverstone, C.J.). — Geisse V. Taylor, [1905] 
2 K. B. 658 ; 74 L. .7. K. B. 012 ; 98 L. T. 584 ; 
54 W. R. 215 ; 12 Mans. 100. 

AnnotaiUms : — ^Refd. Norton v. Yates, [lOOG] 1 K. B. 112 ; 

Evan8 V. Jlival Granite Quarries, 11910J 2 K. B. U7*J ; 

Galbraith t\ Griinsluiw & Baxter, 11910] 1 K. B. 3:50. 

Sub-sect. 2. — .Availability op Proces.s. 

A. hi Respect of What Judgments and Orders. 

2054. Inferior courts of record.] — The garnishee 
clauses of C. L. P. Act, 1854 (c. 125), ss. 60, 61, 62 
apply to all inferior cts. of record to whic^h the said 
Act has been applied by an Ord. in Gouncil. — 
Dawler V. Barnes (1862), (i L. T. 888 ; 10 W. R. 
605 ; sub nom. Dauber v. Barnes, 31 lu .1. Q. B. 
802 ; 8 .lur. N. S. 512. 

See. further, Sub-sect. 5, post ; Ooun'J'y Courts, 
Vol. XIll., pp. 517, 518, Nos. 67 D 676. 

2055. Plaint in county court — On High Court 
judgment — County court order for payment by 
instalments,] — Where pltf. had recovered a judg- 
ment in this ct. & had issued a plaint in the county 
ct. on that judgment & an order had been made for 
payment by instalments, certain instalments 
had been jiaid : — Held : an order would not be 
made to allow him to proce(;d under the garnishee 
clauses of L. P. Act, 1854 (c. 125). — Jone.s v. 
Jenner (18.56), 25 L. .1. Ex. 319 ; 27 L. T. O. S. 
191 ; 2 .lur. N. H. 574 ; 4 W. R. 651. 

AnnolaiiunH : — Apld. Montgrornery v, De Bulnios, [1898] 2 

Q, B. 120. Reid. White &, Pill v, .Steuiiinp (1011), 80 

L. .T. K. B. 1124. Mentd. He A Debtor, Kx 2). Bock Red 

Brick Co. (1904), .^2 W. R. 302. 

2056. Judgment not immediately enforceable — 
Whether process lies.] — The Westminster Improve- 
ment Gomrs. incorporated by Act of Parliament, 
for the purpose of effecting certain improvements 
in Westminster wore empowered to borrow money 
on bond, & to advance money to builders for 
building purposes. By the condition of these 
bonds, all the bondholders were to be paid jmri 
passu. The Comrs. advanced a certain sum to 
K., a builder. Pltf. sued tlie comrs. on one of 
their bonds ; & they suffered judgment by default : 
— Held : the debt due from K. to the comrs. was 
not such a debt as could be attached under 0. L. P. 
Act, 1854 (o. 125), s. 61, for jjltf. could not enforce 
immediate payment of his judgment, & the effect 
of the garnisliment would be to give liim a priority 
over the other bondholders. 

The interference of the judges in these cases of 
attacliment is discretionary. It is not every 
debt due to a judgment debtor that is to be 


attached. The debt may be attended with cir- 
cumstances which would prevent the judgment 
creditor from enforcing its immediate payment 
& where such is the case it is not a debt of the 
nature contemplated by this Act. The object 
of the Act is plain. A person may not be able to 
pay iiis creditors by reason of not being paid what 
is owing to him ; therefore if judgment is 
obtained against him it is very reasonable that 
debts due to liim should be attached for the 
purpose of relieving him from the burden of the 
Judgment (Platt, B.). — Kennett v. Westminster 
Improvement Comrs. (1855), 11 Exeh. 849; 8 
C. I.. R. 1079 ; 25 L. .1. Ex. 97 ; 25 J.. T. O. S. 
248 ; 3 W. R. .597 ; 156 E. R. 805. 

Annotations : — Consd. White &. Pill v, Steiuilugs (1911), 104 

L. T. 870. Reid. Bovveu v. Brecon Ry., Ex p. Howell 

(1867), L. R. 3 Eq. 541. 

2057. Judgments & orders of Chancery Courts — 
Effect of Judicature Acts.] — (1) By R. S. C., 1875, 
OrdT 45, r. 2, the ct. or judge has power to order, 
on the application of a judgment creditor, tliat all 
debts owing or accruing from a third party to tlie 
judgment debtor, shall be attached to answer the 
judgment debt. Under an order made in an action 
for the administration of a testator’s esl/atc, tin* 
receiver of the estate was directed to pay an annuity 
& certain other income by quarterly payments to 
testator's widow. A judgment was recovered 
against the widow in an action at law for payment 
of certain moneys i—Held : the words “ owing or 
accruing ” ought not to be restricted so as to exclude 
ascertained income of the judgment debtor, 
therefore, the future income i>ayablc by the receiver 
to testator’s widow must be attached in the hands 
of the receiver to answer the judgment debt. 

(2) Jud. Acts & Rules give the Ch. Div. the 
jurisdiction formej’ly vested in the common law 
cts. only, under tlie garnishee clauses of C. Ij. P. 
Acts . — Re Cowans’ Estate, Rapier v. Wright 
(1880), 14 Ch. D. 688 ; 49 L. .1. Ch. 102 ; 42 L. T. 
866 ; 28 W. R. 827. 

An>u)taiions : — As to (1) Dbtd. Wcbl) r. Stenlon (1883), 11 

Q. B. D. .51 8. Reid. He Slade, .Slade v. Hulnio (1881), 30 

W. R. 28. 

2058. Judgment of Scottish court — Under Judg- 
ments Extension Act, 1868 (c. 54) .] — A judgment 
for a sum of money which was obtained in an action 
in Scotland was extended to England under 
above Act, & the judgment creditor served a 
garni.shec order nisi on a firm who owed a debt in 
England to the judgment debtor. After the service 
of the garnishee order nisi, the whole estate of the 
judgment debtor was sequestrated under the 
Scottish bkpey. law & transferred, wherever 
situated to applt. as trustee for the creditors, 
with power to recover all estates, debts, or money 
due to the judgment debtor. In an interpleader 
issue in England between the trustee & the judg- 
ment creditor as to their respective claims to the 
garnished debt ; — Held : the judgment creditor 
had, by the service of the garnishee order nisi, 
obtained an attachment in England before the 
date of sequestration, &; the Scottish ct. had no 
power to interfere with his claim. — Galbraith v 
Grimshaw, [1910] A. C, 508 ; 79 L. J. K. B. 1011 ; 
103 L. T. 294 ; 64 Sol. Jo. 634 ; 17 Mans. 183, H. 1.. 
Annotation .-—Apld. Singer v. Fry (1915), 84 L. J. K. B. 2025. 

2059. Judgment against sovereign state.] — 


PART V. SECT. 1, SUB-SECT. 2.— A. 


e. Judgment for costa only.] — ■ A 
judgment creditor, whose judgment is 
for costs only, cannot garnish debts d\u 
to hla judgment debtor. — G ukkt v 
McColl (1881). 8 P. R. 428.--CAN. 


h .1 — Under r. 035 an order 


to attach debts may bo founded on a 
judgment for costs "only. — M cLkan v. 
Bruce (1891), 14 P. R. 190.— CAN. 

g. JudgmerU appealed against — 
Security gvoen for costa — Whether 
garnishee proceedings available to collect 
costs.] — Deft. In appealing to the Gt. 


of Appeal gave security for the costs of 
appeal & for payment of the costs of 
the antion, but did not otherwise 
comply with the judgment t—JfeW 
upon the perfecting of the security, 
there was a stay of execution, as to the 
costs of the action, although deft, had 
done nothing with respect to other parts 
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Part V. — Analogous Proceedings. 


The ct. refused to order garnishees to pay over to 
creditors of the Govt, of Kelantan a sum which was 
in the garnishees’ hands & which was alleged to be 
due by them to that Govt., the ground of the refusal 
being that Kelantan was a sovereign sta<-i‘ which 
ha<l not submitted to the jurisdiction for the 
purpose of execution. — Duff Developjmrnt (U>. 
V. Kelantan Government, [1023] 1 Ch. 385 ; 
92 L. J. Ch. 273 ; 129 L. T. 290 ; 39 T. L. B. 187 ; 
07 Sol. .Jo. 260, O. A. ; on appeal^ sub nom. 
Kelantan Government v. Duff Developmb^nt 
Co., [1923] A. 0. 395, H. L. 

Judgments against married women .] — See 
Husband & Wife. 

2060. Order for costs — Under 1 & 2 Will. 4, 
c. 58.] — (1) A party in an interpleader issue who 
has obtained an order for his costs under 1 & 2 
Will. 4, c. 58, s. 7, is a judgment creditor within 
the garnishee clauses of C. L. P. Act, 1854 (c. 125), 
ss. 60, 61, 

(2) A judgment creditor is not prevented from 
attaching a debt due to his debtor by the fact that 
the garnishee is taken in execution for the debt. — 
Hartley v. Siiemwell, Marbles v. Hartley 
(1861), 1 B. & S. 1 ; 30 L. .T. Q. B. 223 ; 7 Jur. 
N. S. 774 ; 9 W. B. 520 ; 121 E; B. 615. 

Annotatwns : — As to (1) Consd. Re Fraukland (1872), L. R. 

8 Q. B. 18. N.F. Best r. I’oiri broke (1878), L. R. 8 Q. B. 

2061. .] — A person who has obtained 

an order for the costs of an interpleader issue A 
entered it of record, pursuant to 1 &; 2 Will. 4, 
c. 58, s. 7, so as to have the force & eHect of a judg- 
ment, is not a judgment creditor within the 
garnishee clauses of C. L, P. Act, 1854 (c. 125), 
ss. 60, 61. — Best v. Pembroke (1873), J^. B. 8 
Q. B. 363 ; 42 T.. J. Q. B. 212 ; 29 L, T. 327 ; 
21 W. B. 919. 

♦S'cc, now, B. S. 0., Ord, 42, r. 24. 

See, vow, Statute Law Bevision & Civil Pro- 
cedure Act, 1883 (c. 49), ss. 3, 7. 

2062. Under rule of court — Judgments 

Act, 1838 (c. 110), s. 18.J — After a rule has been 
discharged with costs, the person in whose favour 
the rule has been discliargod cannot obtain a 
garnishee order under C. 1 j. P. Act, 1854 (c. 125), 
s. 60, 61, .7 udgments Act, 1838 (c. 110), s. 18, giving 
to rules of the cts. of common law the elTect of 
judgments for the purposes of the Act, but not 
a(!tually making them judgments . — Re Frank- 
land (1872), L. R. 8 Q. B. 18 ; s'ni) nom. Sunder- 
land Ijocal Marine Board v. Frankland, 42 
L. ,7. Q. B. 13 ; 28 L. T. 18 ; 37 .T. P. 439. 
An^Htion : — Apld. Boat v. Pembroke (1873), 42 L. J. Q. B. 

2063. Of dismissed action.] —An order dis- 

missing an action with costs for want of prosecution 
is not enforceable by attachment of debts under 
B. S. C., Ord. 45, r. 2. — Cremetit t. Crom (1879), 
4 Q. B. D. 225 ; 48 L. .T. Q. B. 337 ; 27 W. B. 411. 
Annotation :™Dbtd. Nott v. Sanda, [1883] W. N. 74. 

See, now, B. S. C., Ord. 42, r. 24. 

2064. Against respondent in divorce pro- 

ceedings — Power of court.] — Under Jud. Act, 
1873 (c. 60), s. 25 (8), the Ct. of Divorce has power 


to attach a debt duo to a resp, in order to compel 
obedience to an order of that ct. for payment of 
costs. — W hittaker v. Whittaker (1881), 7 

P. D. 15 ; 51 L. .1. P. 80 ; 47 L. T. 131 ; 30 W. B. 
43J. 

Annotaiums : — Consd. Manchoatcr & Liverpool Dit<trict 

Bankiug Co. v. Parkinaon (1888), 22 Q. B. J). 173. Dbtd. 

Holmea v. Millatro, [1893] 1 Q. B. 551. Retd. Edmunds e. 

Ednmuda, [1904] P. 3(52, 

2065. Necessity for previous demand for 

payment.]— N ott v. Sands, [1883] W. N. 74. 

2066. Order for payment of money — Judgments 
Act, 1838 (c. 110), s. 18.] — By the above sect, 
orders of cts. of equity for payment of money shall 
liave the eilcct of judgments in the superior cts. 
of common law, & the persons to whom such money 
shall be payable shall be deemed judgment creditors 
within the meaning of the Act. By C. L. P. Act, 
1854 (c. 125), ss. 60, 61, dcibts owing by a third 
person, tlie garnishee, to a judgment debtor may 
bo attached, to answer the judgment debt. F., 
having obtained an order of a ct. of equity upon P. 
for payment of money, sought to attach a debt 
due to P. from C. : —Held : 0. L. P. Act, 1854 
(c. 125), ss. 60, 61, applied only to judgments in 
the Rupei'ior cts. of common law, & an order to 
attach (!.’s debts would be refu.s(‘d. — Re Price 
(1869), L. B. 4 (). P. 155. 

Annotations .•-—Consd. Re Fninklantl (1872), L. R. 8 Q. B. 18. 

Reid. Bosii'. I’onibrokc (J873), L. R. 8 Q. B. 3 

2067. .\~Re Frankland, No. 2062, 

ante. 

See, note, B. S. 0., Ord. 45, r. 1. 

2068. — — Into court.]— A sum of money 
directed to be i)aid by A. to IL by tlu^ master’s 
allocatur, cannot be attached in A.’s hands by 
process out of the shcsrilT’s ct. in an action against 
B. — (^)OPPELL V. Smith (1701), 1 Term Bep. 312 ; 
100 E. B. 1037. 

Annotation : — Apld. Caila v. Elgood (1822), 2 Dow. Sc Ry. 

K. B. 193. 

Foreign aitjudiment, generally, see Metropolis- 

2069. .] — Where a sum of money has 

been ordered to be paid into ct., a garnishoo order 
cannot be made attacliing a debt to answer the 
sum so ordered to be paid in. — Re Greer, Napper 
V. Fanshawe, [1895] 2 Eh. 217 ; 64 L. .T. Ch. 620 ; 
59 ,7. P. 141 ; 43 W. B. 547 ; 39 Sol. .Jo. .503 ; 2 
Mans. 350 ; 13 B. 598 ; sul) nom. Re Grier, 

Napper v. Fanshawe, 72 Ij. T. 865. 

Annotatifnis Refd. White & Pill v. Stennings, [1911] 2 

K. B. 418. Mentd. Rc Tiiriibull, Turnbull v. Nicholas, 

[1900] 1 C'h. 180. 

B. To Whom Available. 

See B. S. 0., Ord. 45, r. 1. 

2070. General rule.] — A judgment creditor can- 
not obtain a charge in equity on an equitable debt 
by analogy to an attachment of a legal debt 
under the garnishee clauses of C. L. P. Act, 1854 
(c. 125). A judgment debtor was entitled under a 
will to one-fourth of the profits of a business which 
was managed by trustees, subject to a condition 
of forfeiture if he alienated or charged his share. 
A sum of money arising from the business was 
standing at the bankers in the names of the 


of the judgmont & garnishiiig pro- 
ceeding taken for tlxe purpose of 
collecting' sxich costs were not sustain- 
V. Ndrthootk (1893), 
15 P, R. 171.— CAN. 


h. Judgment in matrimonial suit. 
A Judgrnient In an action undej 
Divorce & Matrimonial Causes Act if 
pniorceable by . an attaching ordei 
under Attachment of Debts Act 

Ti 7, McLeod (1919), 2t 

B. C. R. 430.— CAN. 

k. Judgment obtained in Englanc 


— Extended to Ireland by statute .] — A 
garnlsliee order can be made on foot 
of a judgment obtained in England, 
subsequently extended t«> Ireland 
under Judgments Extension Act, 
1868. — Johnstone v. Bucknall, 
[1898] 2 I. R. 499.— IR. 

PART V. SECT. 1, SUB-SECT. 2.— B. 

1. Judgment creditor — Holder of order 
for - payment of cosfs — • Defendant.] — 
Where money, the proceeds of land 
belonging to some of dofts., had been 


ordered to be paid Into ct., t-o meet 
a judgment held by pltf. against one of 
these defts., & the decree directed that 
pltf. should pay to the other defts. their 
costs of suit : — Held : these defts. 
were entitled to a garnishee order 
against the money to be paid into ct. — 
Grant v. Kennedy (circa 1868), 2 
Ch. Ch. 269.— CAN. 

m. -^.1 — A deft, who 

has obtained execution upon a rule of 
ct. for the payment of costs of the day 
by pltf., is a judgment creditor, & 
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Execution. 


Sect. 1. — Attachment of dehia — Garnishee order: 

Sub-sect. 2, B. <£• C. ; sub-sect. 3, A.'\ 

triisteos. The judgment creditor filed a bill to 
establish a charge against the money at the bankers 
representing the judgment debtor’s share of past 
profits, by analogy to an attachment under the 
garnishee clauses of C. L. P. Act (c. 12;“)) : — Held : 
tlie bill could not bo sustained. 

Semblc : if such a bill could be sustained, the 
filing of the bill would be the process analogous 
to the garnisliee order, & the charge would affect 
the fund in the hands of the trustees from the date 
of the bill. 

It is clear that the process is only adapted for 
tlie simple ease of a debt due from a third person 
to the judgment debtor, where the judgment 
creditor could at once obtain payment of the debt 
(Lord Hatherley, (!.). — Horst.ey v. Cox (18h9), 
4 Oil. App. 92 ; 38 L. J. Ch. 28ri ; 20 L. T. 128 ; 
17 W. R. 590, L. 0. 

Annutdtums : — Refd. Webb v. Stenton (188.T), 52 L. J. Q. B. 

584 ; Wiitton, Carden v. Goodricli (1891)), 8U L. T. 7Go. 

2071. Judgment creditor.] — Re Cowans’ Es- 
tate, Rapier v. Wright, No. 2057, a7ite. 

2072. Though garnishee taken In execution 

— By judgment debtor.] — Hartley v. Shem- 
WELL, Marples V. HARTLEY, No. 2000, ante. 

2073. — .] — A judgment creditor having 

arrested his d(*btor on a ca. sa., the judgment debtor 
filed a petition under Bkpey. Act, 1801 (c. 134), 
& obtained his discliarge : — Held : the judgment 
creditor might attach the debts of his judgment 
debtor in the hands of a third party, under the 
garnishee clause of C. L. 1*. Act, 1854 (c. 125), 
notwithstanding liis arrest under the ca. sa. 
Ex p. WoRMAN (1802), 1 New Rep. 29 ; sub nom. 
Re Hali.aiian, Ex p. Worman, 7 L. T. 278; sub 
nom. Halahan v. Worman, 11 W. R. 10. 

See^ further, Sub-sect. 2, A., ante. 

2074. Assignee of judgment debt.] — The 
assignee of a judgment debt is a person who has 
“ obtained ” a judgment within R. S. O., Ord. 45, 
r. 1, & is entitled to a garnishee order attaching 
debts due to the judgment debtor. — Goodman v. 
Robinson (1880), 18 Q, B. D. 332 ; ,50 L. .1. Q. B. 
392 ; 55 L. T. 81 1 ; 35 W. R. 274 ; 3 T. L. R. 212, 
D. C. 

Annotations Consd. Forster t?. Baker, [1910] 2 K. B. 636 ; 

He Frefibwater, Yaruiouth & Newport lly. (1913), 29 

T. L. IL 568. 

Coynpare No. 81, ayile. 

Personal representatives.] — See Executors. 


C. Against Whotn Available. 

2075. General rule.] — Re Cowans’ Estate, 
Rapier v. Wright, No. 2057, ante. 

2076. Partners of firm — In firm name — Whether 
allowed.] — A garnishee order cannot be made 
under R. 8. C., Ord. 45, r. 2, attaching a debt due 
from a partnership lirm described by its partner- 
ship name. — W alker v. Rooke (1881), 0 Q. B. ]). 
031 ; .50 L. J. Q. B. 470, D. C. 

2077. Persons in fiduciary capacity —Trustees.] 
— Horsley v. Cox, No. 2070, ayitc. 

2078. .] — R. 8. C., Ord. 3, r. 0, 

expressly says that there may be a special indorse- 
ment of a trust debt. If M. brings an action 
against his trustee, he can recover his half-year’s 
salary. It is submitted for the garnishee that 
there cannot be an attachment of an equitable 
debt ; but there is no distinction now between 
a legal & an equitable debt. I shoidd be contra- 
vening the very object of the .Tud. Aef s if I was 
to hold otheiwise. If we could not now attach 
an oquitablii debt sitting here, we might as well 
be under the ancient regime. The debt need not 
be due, as the words of R. 8. C., Ord. 45, r. 2, are 
“ debts owing or accruing.” As, liowever, the 
garnishee disputes liis liability, I will order a special 
case to be stated for determining the question 
under Ord. 45, r. .5 ((^uain, .1.). — Wri.soN v. 
UUNDAS A 8TEVENSf)N, [1875] W. N. 232 ; Bift. 
Prac. CUis. 48 ; 1 Char. (3iam. Cas. 124. 

2079. Under void settlement.] — 

Money in the hands of a t rustee under a set tlement 
cannot be attached under R. 8. (’., Oi'd. 45, or 
C. L. P. Act, 1854 (c. 125), as an equitable debt 
due from sucli trustee to the settlor, notwithstand- 
ing the fa(;l. of the setHemeiit being void as against 
creditors uridei* 13 Eliz., c. 5. — V yse p. Brown 
( 1884), 13 Q. B. L). 199; (^ab. A Kl. 223; 48 
J. P, 151 ; 33 W. R. 108. 

Annofaiinn : — Reid. Glcgg r. Droniloy (1011), 81 L. J. K. B. 

334. 

2080. .] — Runtz V. Longbourne 

(1892), 8 T. L. R. 508. 

AnnoUitinn : — ^Refd. He Leo, Ex p. Granwuklt, [1920] 2 

K. B, 200. 

2081. Failure of purpose of trust.] — 

Pltf., as execution creditor, applied to attach 
money in the hands of defts., the garnishees. 
The money had bc^en deposited by the judgment 
debtor witli defts. for a special purpose that, liad 
failed. Defts. claimed that the judgment debtor 
was indebted to tliem for law cost s in a larger sum 


entitled to garnish moneys duo to 
pltf. — E lliot Uapkj.l (1881), 9 

P. Jt. 3.5.— CAN. 

n. .] — -The person to 

receive payment under an order for 
payment of costs only, is entit led to an 
order attaching delits due or accruing 
due to the person to pay. — Re Irvine 
(1887), 12 P 11. 297.— CAN. 

o. Oj morigaaor — After notice 

on garnishee by mortgagee.] — A. wlio 
was the owner of lands mortgaged 
them by deed first to B. & secondly 
to C. whose mortgage deed rented B.’s 
security but subject to B.’s rights 
empowered C. to enter Into iTJceipt of 
the rents & profits. B. not having 
interfered C. served notice on the 
tenants to pay him: — Held: a judg- 
ment against A. obtained after this 
notice could not be enforced by a 
garnishee order against debts due by 

. . .. Palmer, 

2074 i. Assignee of judgment debt.] — 
The assignee of a judgment creditor 
r.or. proceed in his name to attach a 

T. .. Smart v. Mii.lkb (1860), 

P. R. 385.— CAN. 

2074 ii. .] — Under r. 935 an 


assignee of a judgment, tliough not a 
party to tlie act ion, may apply to en- 
force the judgment by attachment. — 
McLean v . Bruce (1891), 14 11. 

1 90.— CAN. 

p. Not Crmen. \ — The garnisliee 
clauses of O. L. 1\ Act do not extend 
to the Queen. The Crown, therefore, 
cannot under them attach a debt. — 
R. V. Benbon (1858), 2 P. R. 350.— 
CAN. 

q. Courder claiming defendant.] — A 
counterclaiming deft, whoso counter- 
claim is in the nature of a cross -action 
for a sum certain may by garnishment 
proceedings attach money owing to 
pltf. — Johnston v. Rick, [1921] 1 
W. W. R. 38 ; 5.5 D. L. R. 099 ; 16 
Alta. L. R. 136.— CAN. 

PART V. SECT. 1, SUB-SECT. 2.— C. 

2076 1. Partners of firm — In firm 
name — WheXher allow^. ] — A debt owing 
to a firm cannot oe attached in an 
action against an individual member of 
a firm ; Sc an attachment against an 
individual who is a member of a Ann 
cannot affect a debt owing by the firm. 
— Re Crist, Minokr v. Anderson 
(1908), 1 Alta. L. R. 400 ; 8 W. L. R. 


428.— CAN. 

2077 i. Persons in fiduciary capacity 
— Trustees.] — Where P. held certain 
money in trust to be applied at hia 
discretion for the benefit of W., the ct., 
at the instance of a judgment creditor 
of W. ordered the money to he attached 
in execution. — CJairnoross v. Vandkb 
Webtiiuizkn (1913), C. P. D. 639. — 
S. AF. 

r. Curator of intestate estates. 1 — ■ 

A creditor of a deceased person whose 
estate is being administered by the 
curator of estates of deceased persons 
may not institute proceedings by way 
of attachment against the curator. — 
Ballhauskn V. Mitchell (1898), 23 
V. h. R. 629.— AUS. 

8. Officer representing the 

Crown.] — Garnishee proceedings do not 
lie to attach moneys in the hands of an 
officer representing the Sovereign. — • 
R. V. Brisbane JJ., Ex p. Queens- 
land Treasurer (1901), 11 Q. L. J. 
77.— AUS. 

t. — — Liquor Control 

Board .] — 'The liiquor Control Board 
appointed by tho Govt, of B. C. is not 
a body corporate either actually or by 
implication. It is part of the public 
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than that deposited with them, <& that they 
would be entitled to counterclaim for the amount 
due to them : — Held : since, on the failure of the 
special purpose for which it was deposited with 
defts., the money remained in their hands subject 
to a trust to repay it to the judgment debtor, they 
could not have set up their claim to costs in answer 
to a demand for the return of the money, &, there- 
fore, it was a debt due from them to the judgment 
debtor which could be attached. — Stumore v. 
Campbell & Co., [1892] 1 Q. B. 314 ; 61 L. J. 
Q. B. 463 ; 66 L. T. 218 ; 40 W. K. 101 ; 8 T. L. R. 
99 ; 36 Sol. Jo. 90, C. A. 

Annotations : — Distd. Runtz y. Longbomne (1892), 8 T. L. R. 

568. Mentd. Levi v. Anglo -Continental Gold Roofs of 

Rhodesia, [1902] 2 K. B. 481 ; Kinnalrd v. Field, [1905] 

2 Ch. 361 ; Sharpe v. Haggith (1912), 106 L. T. 13. 

See, also, No. 2057, ante ; dS:, generally^ Trusts 
& Trustees ; Settlements. 

2082. Receiver appointed by court.] — A 

judgment creditor cannot, without leave of this 
ct., attach money in the hands of its receiver, 
which have been directed to be paid by him to the 
judgment debtor. A judgment creditor, who had 
recovered moneys of the judgment debtor in the 
hands of a receiver, under an order of a ct. of 
law, was ordered to repay it, &, he was directed, 
together with the receiver, who had not resisted 
the payment to him, to pay the costs of the applica- 
tion. 

A party interested may apply at once to prevent 
a receiver applying the moneys in his hands in a 
manner contrary to the directions of the ct., & 
need not wait until he passes his account. — De 
Winton V. Brecon Corfn, (No. 2) (1860), 28 
Beav. 200 ; 2 L. T. 787 ; 6 Jur. N. S. 1046 ; 8 
W. R. 385 ; 54 E. R. 342. 

Annotation .— Refd. Rc Grocnsill (1872), L. R. 8 C. P. 24. 

Sec, generally, Receivers. 

2083. — — Treasurer of corporation.] — Where 
on an order to attach debts, the ct. cannot clearly, 
beyond all doubt, see that the garnishee is not 
liable to attachment, they will not set aside the 
order without allowing the judgment creditor to 
proceed against him by writ. 8o held where the 
order was made against the garnishee only as the 
treasurer of a corpn. — Seymour v. Brecon 
CoRPN. (1860), 29 L. J. Ex. 243. 

2084. Police authorities — Money found on 


prisoner.] — Money in the possession of a prisoner, 
which is taken possession of by the police upon his 
apprehension, & retained by them after his con- 
viction, does not render the police debtors to the 
prisoner, & is not a debt due from them to the 
prisoner which can be attached by a judgnient 
creditor of the prisoner by garnishee proceedings 
under R. 8. C., 1883, Ord. 45, r. 1. — Bice v. 
Jarvis (1885), 49 J. P. 264 ; suh nom. Re Jervis, 
1 T. L. R. 306, D. C. 

Partners in firm.] — See R. 8. C., Ord. 48 a. 

Personal representatives.] — See Executors. 

Trustees of married women’s property- 
Restrained from anticipation.] — See Husband & 
Wipe. 

Bankruptcy oillcials.] — See Bankruptcy, 
Vol. IV., pp. 486, 500, Nos. 4368, 4501. 

In winding up of companies.] — See Com- 
panies, Vol. X., pp. 881, 1000, 1013, Nos. 5988, 
6945, 7037. 

Registrar of county court.] — See County 

Courts, Vol. XIII., p. 517, No. 672. 

Bankers.] — See Bankers, Vol. III., p. 185, 

No. 364. 


Sub-sect. 3.—To What Debts Applicable. 

a 

2085. What constitutes a debt — General rule.] — 

In order that R. 8. C., Ord. 45, r. 1, may operate, 
it is necessary that the existence of the relation 
of creditor & debtor should be established as 
between the judgment debtor &; another person, 
& the rule only applies when it is shown that some 
individual person is indebted to the judgment 
debtor (8tirling, L.J.). 

Where some officer of the ct. is under a duty to 
the ct, to distribute money which is in his hands 
in a particular way, there is no relation of debtor 
& creditor established between him & the person 
entitled to all or some part of the money in his 
hands. He is an officer of the ct. & his duty is to 
the ct., & no debt is created which can be the sub- 
ject-matter of attachment by means of a garnishee 
order, ^hat principle has been applied to 
liquidators, & trustees in bkpey., & to registrars 


Hcrvicc & in merely the agent of tlu 
Govt, in carrying out the provisions oi 
tlie Act & the Board is not witldu the 
purview of Attachment of Debts Act 
R. ,S. B. O., 1911, c. 14. — -Callow v 
Hick, [1923] 2 1). L. R. 1185; 3: 
B. G. R. 71.™ CAN. 

Executors. ] — An ordoi 


iipon oxors. to pay a simple contract 
debt, pursuant fo an attaching order 
was refused. The attaching order was 
also at the same time discharged. — 
" (1863), IOC. L.J.O.S 

b. Sheriff — Proceeds of cxecu 

iioa. ] — Money made bv a sherif 
under an execution is attachable In hii 
hands for jthe debt of the executioi 

3 P.il. 385r-CAN. 

c. Debtor of garnishecA — -A judg 
luont creditor obtained a garnishet 

attaching moneys in the hands 
of M. which M. owed lo the judgmert 
debtor. Subsequently, the garuishei 
order being unsatisfied the fudgmeni 
creditor applied under Ord. XLV., r. ] 
moneys in the hands of R 
M. the garnishee ■ 
Dela : the moneys in the hands of R 
could not be attached. Ord. XLV., r.l 
only to moneys due & owing tc 
under a judgment or order 
McKENZIK & Oo, V. W^ALKEU (1801) 


17 V. L. R. 221.~AUS, 

d. Foreign corporation.] — -A debt 
duo from a foreign corpn., though 
having an agent & domg business 
witliiu this province, cannot be 
garnisheed. — Rannby Mokrow 
(1876), 16 N. B. R. (3 l^Ug.) 270.--CAN. 

e . -— — •.] — Canada Cotton Co. v. 
Parmalee (1889), 13 1’. R. 308. — 

CAN. 

f. .] — Parker r. Odette (1894), 

16 P. R. 69.— CAN, 

g . . ] — Boswell v. Piper 

(1890), 17 P. R. 257.— CAN. 

h. Maker of promissory note .] — • 
What is to be garnished is not the note 
Itself, but the money payable there- 
under. Therefore the maker of the 
note, & not the person holding it for 
the judgment debtor, should be made 
garnishee. — Exley v. Dev (1893), 16 
P. U. 353.— CAN. 

k. Garnishee out of the jurisdic- 
tion.] — The primary creditor & the 
irimary debtor resided within the 
urisdictlon, but the garnishee resided 
u B. C., & did not carry on business 
,n Ontario, The debtor disputed the 
urisdictlon, & the judge refused to 
)rooeed i—Hcld : the judge was right, 
— Wilson v. Postlb (1901), 21 C. L. T. 
382 ; 2 O. L. R. 203.— CAN. 

l. ,] — Moneys earned & payable 


in another province are not subject 
to garnishment under Attachment of 
Debts Act, R. S. S., 1920. — Marlow 
V. Yaokr & Canadian Pacipio Ry. 
Co. (1922), 67 D. L. R. 770 ; 15 

Sask. L. R. 371.— CAN. 


m. .J — UUl'AL V. JjAVET (IbbS). 

I. L. R. 12 Bom. 45, n.— IND. 


n. .] — Ranuo JaibXm v. Bal- 

KRISHNA Vtthal (1887), I. L. R. 12 
Bom. 44.— IND. 


o. .] — Martyn V, 

(1871), 1. R. 5 C. L. 404.— IR. 


Kelly 


PART V. SECT. 1, SUB-SECT. 3.— A. 

p. What constitutes a debt — ^ 
Money in hands of court of^xr.] — 
Money In hands of an officer of the ct. 
cannot be attached under garnishee 
proceedings, not being a “ debt.” — 
Cummings v. Cookk (1867), 7 N. S. W. 
S. C. R. 17.— AUS. 

q. — Money found upon 

an accused person under commit- 
ment for trial & detained by the 
police authorities does not, unless 
demanded by the accused, constitute 
a debt owing or accruing from the 
police authorities to the prisoner. Sc 
cannot be attached in the hands of the 
police. — Barker v. Brbmnbr 

17 V. L, R. 643.— AUS. 

r. .] — A judgment debtor 
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Execution. 


Sect. 1. — Attachment of debts — Garnishee order: 

Sab-sect. 3, -4.] 

of county cts. (Collins, L.J.)* — Spence v. Cole- 
man, [1901] 2 K. B. 199 ; 70 L. J. K. B. 032 ; 84 
L. T. 703 ; 49 W. R. ,510 ; 17 T. L. R. 409 ; 45 
Sol. Jo. 483, C. A. 

2086. Conditional debt not sufficient.] — 

( 1 ) A “ debt due or accruing ” to a judgment debtor 
iki therefore capable of being attached by a garnishee 
order under R. S. 0., 1875, Ord. 45, r. 3, must be an 
absolute & not merely a conditional debt. Thus, 
where, after notice to treat by a railway co. to 
a landowner, the purchase-money has been fixed 
by the verdict of a jury & judgment of the sheriff 
under Lands Clauses Act, 1845 (c. 18), ss. 49, 50, 
the purchase-money cannot be attached by a 
garnishee order nisi served upon the co. by a judg- 
ment creditor of the landowner after the verdict 
but before the execution or tender of a conveyance ; 
for the proceedings under the above sects, do not 
of themselviis create an absolute debt due from the 
co. to the landowner, his right to the purchase- 
money being conditional upon the execution or 
tender of a conveyance. Accordingly, in a case 
where the landowner has brought an action & 
obtained judgment against the co. for specific 
performance of tlie statutory contract : — Held : 
tlie i)urchase-money could not be attached by 
garnishee orders nisi served upon the co., some 
before & othei's after the commencement of the 
action, notwithstanding that a good title had been 
shown, nor even by a garnishee order served after 
the execution of the conveyance when the money 
had been paid into ct. by the co. under the judg- 
ment, the money not being “ a debt in the hands ” 
of the garnishee within R. 8. C., Ord. 45, r. 3. 

(2) The provisions of R. 8. C., Ord. 45, r. 8, 
as to payment or execution being a valid discharge 
to the garnishee, aie inapplicable to a debt due to 
the judgment debtor that is conditional only. — 
Howell v. Metkoi’Olitan Dlstuict Ry. Co. 


(1881), 19 Ch. D. 508 ; 51 L. J. Ch. 158 ; 46 L. T. 
707 ; 30 W. R. 100. 

Annotation : — Oenerally, Mentd. Capell v. G. W. Ry. (1882), 

9 Q. B. D. 459. 

2087. Liability under Indemnity — Covenant to 
pay successful party’s costs.] — A bond of 
indemnity being given to pltf. by a third party 
against the costs in an action, & pltf. having 
failed in the action, & the bond become forfeited : — 
Qu. : whether such a debt is within the meaning 
of C. L. P. Act, 1854 (c. 125), s. 64, which the third 
party, as garnishee, can be ordered to pay to deft, 
for costs in that action. — Courtis v. Johnson, Re 
Diamond, Garnishee (1855), 24 L. T. 263. 

2088. Legacy in hands of executors.] — A 
legacy in the hands of an exor. is not the subject 
of attachment under 0. L. I*. Act, 1854 (c. 125), 
even though the exor. has promised to pay it over 
if ordered so to do. There must be such an account 
stated as would sustain an action, in order to con- 


stitute the legacy a legal debt in the hands of a 
legal debtor. — M‘Dowall v. Hollister (1855), 
3 O. L. R. 933 ; 25 L. T. O. 8. 185 ; 3 W. R. 522. 

See, further, Executors. 

2089. Money payable to judgment debtor — By 
officer of court.] — De Winton v. Beecon Corpn. 
(No. 2), No. 2082, ante. 

2090. .] — An order having been made 

for the attachment of the surplus of a bkpt.’s 
estate against the oflicial assignee of the Ct. of 
Bkpey. as garnishee under 0. J.i. P. Act, 1854 
(c. 125), s. 61 : — Held: such order was invalid, 
there being no “ debt ” that could be attached 
within that Act. — Re Greensill (1872), L. R. 8 
C. P. 24 ; sub nom. Hunter v. Greensili., Fitz- 
OEHALD V. Same, Paget, Garnishee, 42 L. J. 0. P. 
55 ; 27 L. T. 827 ; 37 .1. P. 215 ; 21 W. R. 263. 

2091. .] — The proceeds of a judgment 

paid into the county ct. are not attachable by 
means of a g.arnishce summons at the suit of a third 
person as “ a debt,” duo from the registrar of the 
ct. to tlie judgment debtor. — Dolphin n. JiAYTON 


obtained a judgment & by virtue of 
a warrant issued tlicreuiidcr a police 
constable recovered a sum of money & 
forwarded the same to the clerk of 
potty sessions at M. The judgment 
creditor obtained a garnishee order nisi 
attaching such moneys : — Held : the 
money so held by the clerk of petty 
sessions could be attached, & the order 
should bo made absolute. — Ryan r. 
Guant (1900), 20 V. L.R. 380.— AUS, 

s. Hartnerahip — Action for ac- 
count .] — The action was brought to have 
a pavtnersbi p dissolved & for an account 
& payment : — Held : the action was 
not for a debt or liquidated demand, 
iV the garnlBhee summons was set 
ttHidc.—CicoGNiA V. McHeatubk, 22 
C. L. T. Occ. N. 309.— CAN. 

t. .] — P. McD. entered 

into a written contract with defts, 
to execute certain work for them, & 
verbally agreed to give A. McD. an 
intyCrost In the contract. A. McD. 
did not sign the contract & afterwards 
drew money on it under the authority 
of P. McD., & apparently as his agent. 
Upon a writ to attach a sum of money 
duo upon ttic contract, In a suit by 
pltfs, V. 1*. McD. : — -Held : it was not 
a partnership debt, & therefore was 
attachable against 1’. McD.^ — BuricOBY 
V. Hamilton Watkr Comus. (1859), 
9 C. P. 81.— CAN. 

a. — ■ — Claim assigned.] — To an 
aedioii on the common counts defts. 
pleaded that before suit pltf. assigned 
the claim to Q. ; that H, recovered 
judgment against G. & obtained an 
order to attach all debts owing by deft, to 
G. to answer the judgment & this debt 
then became bound in dofts.’ hands 
to answer the judgment : — Udd : the 


debt was not at tachablc as by law duo 
to G. — Akthuu r. C'LOUUii (1859), 
17 U. C. R. 302.— CAN. 

b. — — Debt 7U)t attached — • Before 
actvm brovuht for Us recovery .] — ■ 
McKaYv. Tait (18G1), 11 a P. 72.— 
CAN. 

c. Itamaycs.] — Tlie sum to 

be garnished was money awarded, of 
which part was for w'ork done under 
a contract, & the remainder for damages 
sustained by having the work taken 
out of the execut ion debtor’s hands : — 
Held : as the latter was not a debt 
until the award was made, only the 
attacldng ordei*8, after the award 
would bind it, & not those before it. — 
Tate v. Toronto Coriln. (1802), 3 
P. R. 181.— CAN. 

d. .] — Claims for un- 

liquidated damages cannot be attached 
before judgment, by which alone they 
become debts. — <Hank of Toronto v. 
Burton (1867), 4 1\ K. 56.— CAN. 

•. .] — A verdict against 

an Insurance co, for unliquidated 
damages, even although not moved 
against, & which the co. bad promised 
to pay without entry of judgment, 
cannot bo attached until It becomes a 
debt by judgment, — -Boyd v. Haynes 
(1809), 5 P. R. 15.— CAN. 

f. .] — The claim for a 

debtor to compensation for misrepre- 
sentation in obtaining a natent of land, 
is not liable to be seized, attached, or 
sequestered befoto the amount is 
determined by by decrees or otherwise. 
— Roberts v. City of Toronto (1869), 
16 Gr. 236.— CAN. 

g. Damages become a 

debt by a Judgment, & they bcconio 


a debt equally by agreement between 
the parties wldeh fixes the amount, & 
whicli amount deft, agrees to pay, & a 
garnishee summons may be issued in 
such a case under Rule 505 (Sask.). — 
Lloyu V. Ashdown (1915), 32 W. L. R. 
11 ; 8 Sask. L. R. 135. — CAN. 

h. .] — Graham r. 

Bourque (1903). 6 O. L. R. 700 ; 24 
C. L. T. Oeu. N. 54 ; 2 0. W. R. 1182.— 

CAN. 

k. — — .1 — Wheeler v. 

McLean (1919), 27 B. C. R. 448.— CAN. 

l. Hcvocuhle gift.] — Money was 

sent by a father to his son, the 
judgment debtor, as a gift, through 
a bank. Before any communication 
by the bank to the judgment debtor, 
the execution creditor obtained an 
attacldng order & summons on the 
bank to pay over : — Held : the amount 
could not bo attached. Semble : the 
father might revoke the gift, & there- 
fore it was not a debt. — Caisse v. 
Tharp (1870), 5 P. R. 265.— CAN. 

m. Money order to be paid — 

Under jvdgrncnt .] — Cotton v. Van- 
srn'ART (1873), 6 1*. R. 96. — CAN. 

n. Money deposited by officer 

of railway company — In bank in name 
of employer — R helhrr bunk dt employer 
debtor d: crcditoi .] — M., assistant super- 
intendent of a railway co., deposited 
in his own name for safe keeping with 
1. & Co., private bankers, money known 
to belong Id tlio co. : — -Held : the 
relation of debtor & creditor existed 
between I. & Co. & the railway co., 
& the debt could be attached by a 
creditor of the latter. — Ruel v. Con- 
solidated European & North 
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(1870), 4 0. P. D. 130 ; 48 L. J. Q. B. 12G ; 43 
J. P. 023 ; 27 W. R. 780, D. C. 

Annotation : — ^Refd. Front v. Gregory (1889), 24 Q. B. D. 

2092. .] — A dividend distributable in 

a bkpcy. cannot be attached in the hands of the 
official receiver to answer a judgment obtained 
against the creditor to whom it is so distributable. 
Under the provisions of Bkpcy. Act, 1883 (c. .*52), 
8. 125, the estate of a deceased person, who had 
died insolvent, was being administered in bkpcy., 
& deft, was a creditor of deceased in the administra- 
tion. Pltf. having obtained a judgment against 
deft, sought to attach a sum of money in the hands 
of the garnishee who was the official receiver in 
whom the deceased debtor’s property had vested, 
the money which it was so sought to attach being 
money payable to deft, as a dividend under the 
administration : — HcM : the express directions of 
Bkpcy. Act, 1883 (c. 52), were not to be overridden 
by an order of the ct., & a dividend distributable 
by the official receiver could not be treated as a 
debt due from him to deft, as a creditor of the 
deceased insolvent. — Prout v. Gregory (1889), 
24 Q. B. D. 281 ; 59 L. .1. Q. B. 118 ; 01 L. T. 
090 ; 38 W. R. 204 ; 7 Morr. 1, D. G. 

2093. .] — Spence P. Coleman, No. 

2085, ante. 

2094. ■ .] — Judgment having been re- 
covered against deft., pltf. obtained a garnishee order 
attaching all debts owing or accruing due from a 
CO. in voluntary liquidation to deft., who was a 
creditor of the co., execution not to issue without 
further order. Subsequently the liquidator of the 
CO. had in his hands a dividend in the winding up 
due to deft. On an apidication by pltf. for leave 
to issue execution on the garnishee order : — Held : 
leave should be given to issue execution against the 


co. unless the liquidator paid the dividend to 
pltf.— Klauber V. Weill (1901), 17 T. L. R. 344. 
Annotation : — Consd. Spenoe v. Coloman, [1901] 2 K. B. 190. 

2095. Money found on prisoner by 

police constable.] — Bice v. Jarvis, No. 2084, ante. 

2096. By receiver of estate.] — Be 

Cowans’ Estate, Rapier v. Wright, No 2057, 
ante. 

2097. By mortgagor.] — M. mortgaged a 

leasehold to W., & then to B. A judgment creditor 
of B. obtained a garnishee order against M. After 
this W. sold the property under a power of sale, 
& an action was brought to distribute the surplus 
proceeds : — Held : the judgment creditor had no 
claim against the surplus proceeds of sale, for a 
garnishee order had not the effect of transferring 
the debt due from the garnishee with the benefit 
of the securities for it, & to treat the garnishee order 
as affecting the land before execution would con- 
flict with the provisions of Judgments At;t, 1804 
(c. 112). — Chati’erton V. Watney (1881), 17 
Oh. D. 259 ; 50 L. J. Ch. 535 ; 44 J.. T. 391 ; 29 
W. R. 573, C. A. 

Annotatioiin : — Folld. lie Oonibiucd ’VVoighlnf? & Advertising 

Machine (Jo. (1889), 48 Ch. D. 99. Reid. Wobb v. Stontou 

(1883), 52 L. J. g. B. 584 ; Rogers v. Wliitelcy (1889). 

23 Q. B. D. 23G ; I’ritchett & Young v. English & 

Colonial Syndieato (No. 2) (1899), 43 iSol. Jo. 002 ; Golsae 

V. Taylor, [1905] 2 K. B. 058. 

2098. By solicitor — Absconded judgment 

debtor — Previous payment to wife.] — Jones v. 
Williams, Gittens & Co. (1887), 4 T. L. R. 25, 
C. A. 

2099. Under Stock Exchange transactions.] 

-Where money had been deposited by a judgment 
debtor with a stockbroker as cover for any loss 
upon speculations in stocks & shares, such money 
cannot be attached by the judgment creditor as 
money owing or accruing from the stockbroker 


Amkiucan Uy. Co. (1870), 10 N. B. R. 
(3 Pug.) 481.— CAN. 

o. Discretionary interest in an 

estate.] — E. couvoyod real & porsoaal 
ealato to B. upon trust to convert the 
saitjo into money & i)ay debts, etc,, 
& as to the balance remaining, upon 
trust to pay the same to R., sou of E., 
or if B. should sec fit he might invest 
the same in the pureliasc of a homestead 
& convey the same to 11. In foe : — Held : 
tJioro was no debt duo from B. to R. 
which could be garnished by the 
creditors of R. — McKindsky v. Aiwi- 
Bi'KONU (1884), 10 A. R. 17.— CAN. 


p. Bets on 

Pltfs. were judgment creditors of R, 
made oortaiu bets with the garnishee 
on the result of the English Epsom 
Derby, which he won. Pltfs. attached 
the amounts so due, & the garnishei 
declared in ct. that they owed tin 
’policy & intended to pay the bets : — 
HcM: a judgment creditor has the 
right to seize in the hands of third 
parties the amount of bets which they 
have lost to the deft. & which they arc 
ready & willing to pay. — McGIBBO^ 
& Brand (1884), 7 L. N. 228.— CAN. 


. ; Building corUract — De- 

jauit.}--M.. contracted with H. to erect 
which ho was to receive 
oonn ^ when the frame was up, 

«300 when the building was wholly 
enclosed, & the balance when the work 
was all completed. The building was 
completed on or before Fob. 3, 
1884. M. went on with the work & 
Reived the two sums of $300, but ho 
ROt completed the building on 
the date. He, however, continue tlie 
work till after Apr. 1, when, the building 
being still unfinished, H. entered, & 
possession, & completed It. 

C. na-^dtig a judgment against M., 
obtaino(l & sorve^d an attaching order 
oc garnishing summons on H., the 
earnlsheo, on Mar. 15, 1884:— //cW; 


at the time of serving the attaching 
order no debt existed according to tlie 
terms of the contract, & no promise to 
pay had arisen by implication, & tJmro- 
fore tijcro was nothing ui)ou which 
tlie attaching order could operate. — 
SIcCkanky V. McLeod (1885), 10 P. R. 
539.— CAN. 

r. ■ — ■ — - Legacy of share of re- 
siduary cstale.] — •Dempster v. Ellioit 
(1890), 22 N. S. R. 442.— CAN. 

8. ■ — • — ■ Claim nneler insurance 
policy.] — ^A claim under an insm’ance 

f »olicy for a loss, the amount of which 
las boon settled & adjusted, is not a 
debt whicli can bo attached uiuior 
R. S. O., 1887, c. 51, s. 178 . — Simpson 
V. Chase (1891), 14 P. R. 280.— CAN. 

t. Interest as tenant by 

curtesy.] — A judgment dcblor, having 
a supposed interest as tenant by the 
curtesy in eortain laud, which was not 
& never had been claimed by him, 
joined in a conveyance thereof by his 
daughter to a purchaser, in which it 
was recited that he was entitled to 
that estate. A judgment creditor of 
his thereupon attempted to garnish 
the purchase -money in the hands of the 
eolr. who a«ted for the daughter, the 
latter claiming the whole of the pur- 
chase money, while the judgment 
debtor now expressly disclaimed any 
interest therein, ho having joined in 
the conveyance at the instance of the 
solr. for the purchaser, who wa.s also 
the solr. for the judgment creditor : — 
Held : the money in the hands of the 
daughter’s solr. could not bo garnished 
by the judgment creditor.- -Palmer 
V. Lovett (1892), 14 P. It. 415. — CAN. 

a. ■ — ^ — ■ Taxes — For school pur- 
poses .] — Canada Permanent Loan & 
Savings Co. v. East Selkirk School 
District (1893), 9 Man. L. R. 331. — 
CAN. 

.] — Taxes aro not a 
debt, & arc, therefore, not attachable 


under garnishee proceedings. — R oyal 
Bank v. Hodoson, [1917] 3 W. W. R. 
255 ; 30 D. L. R. 799.— CAN. 

c. Moneys in treasurer's hand^ 

— MuniHpal debt.] — The treasurer of 
a municipality is not, as such, a 
“ thlnl person inilchtcd or liable ” to 
it within Gamisluncnt Act, R. S. M., 

c. 04, s. 8, & its funds in his hands 
cannot be attached to answer a debt 
of the municipality. — London & 
Canadian Loan & Agency Co. v. 
Morris Rural Municipality (1894), 
9 Man. L. R. 431.— CAN. 

d. Sum due on a contingency.] 

-■-A sum of money payable mider a 
building contract as soon as the building 
shall bo finished Is not attachable before 
the uorformance of the condition, as 
not being a debt. — ^Q ray v. Hoffau 
(1896), 5 B. C. R. 50.— can. 

e. Money in hands of re- 

ceiver.] — Money in the hands of a 
receiver is not a debt due from him to 
the persons interost,ed in the estate, & 
cannot be attached by garnishing 

g recess. — Gray v. Purdy (1897), 6 
1 . C. R. 241.— CAN. 

f. Option in insurance com- 

pany — To rebuild premises — Or pay 
money. ] — Where a policy of fire insurance 
contained a condition giving an option 
to file co. to rcplacie the destroyed 
property instead of paying the insurance 
money, if they should so decide within 
a certain time, a garnishing order would 
be of no avail, if served before tho 
expiration of that thue, as an attach- 
ment of tho insurance money sliico It 
would not then be ccrta,in that any 
pecuniary liability would over arise 
under the policy. — Lake of the Woods 
Milling Co. v. Collin (1900), 13 
Man. L. R. 154 ; 20 C. L. T. Oco. N, 
285.— CAN. 

g. School allowance ,] — A sum 

of money duo to a scliool teacher, 
as a subsidy payable out of the fund 
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Sect. 1. — Attachment of debts — Garnishee order: 
Sub-sect. 3, A. <&: B.] 

to the judgment debtor as long as the transactions 
in stocks shares are open. — Hutt v. Shaw (1887), 
3 T. L. li. 354, C. A. 

Annotation : — ^Apld. Roberts v. Jones (1892), 61 L. J. Q. B. 
623. 

2100. Under prior garnishee order In his 

favour.] — C ooper v. Lawson (1889), 6 T. L. R. 

31. 

Compare Nos, 2185, 2180, post. 

Under verdict in other action.] — See 

No. 10, an<e, Nos. 2109, 2118, post. 

As fees, salary, pension, etc.] — See Sub- 
sect. 3, J., post. 

2101. Notice to treat — Lands Clauses Consolida> 
tion Act, 1845 (c. 18).] — A mere notice to treat 
[under above Act], upon which nothing has been 
done docs not constitute “ a debt owing or accru- 
ing,” which can be attached under R. S. C., Ord. 
15, r. 2, of Jud. Act, 1875 (c. 77). 

TJkc affidavit on wliich the order was granted 
does not show a ” debt owing or accruing ” within 
R. S. C., Ord. 45, r. 2. All it does show is that 
at some time or other something may become due 
from the Metropolitan Board of Works to the judg- 
ment debtor. It is like a claim for unliquidated 
damages & nothing that can be accurately described 
as a debt (Denman, J.). — Richardson v. Elmit 
(187(5), 2 0. P. D. 9; 36 L. T. 58. 

Compare No. 2080, ante. 

2102. Cheque given to satisfy debt — Subsequent 
order not to pay.] — A garnishee order was made 
under R. 8. C., Ord. 45, r. 2, attaching a debt. 
At the time the order was made the garnishees 
had given the judgment debtor a cheque for the 


amount of the debt. Upon service of the order 
on the garnishees they stopped payment of the 
cheque at the bank, the cheque not having been 
presented : — Held : upon the cheque being stopped 
it was as if it had never been given, & there was 
therefore an existing debt capable of being attached, 
& the garnishee order was effectual. — O ohbn 
V. Hade (1878), 3 Q. B. D. 371 ; 47 L. J. Q. B. 490 ; 
39 L. T. 35 ; 26 W. R. 680, D. C. 

Annotations ;-^onsd. Elwell v. Jackson (1884), Cab. & El. 

362 ; Elliott ». Crutchley, [1903] 2 K. B. 476 ; Hears v. 

Western Canada Pulp & Paper Co., [1905] 2 Ch. 353. 

2103. But not presented.] — When a debtor 

draws a cheque in payment of a debt, which 
cheque is duly honoured & paid, there is no debt 
owing or accruing from debtor to creditor between 
the giving of the cheque & payment thereof. 
There is no duty upon the debtor who is served with 
a garnishee order nisi between such dates to stoj) 
payment of the cheque. — Elwell v. Jackson 
(1885), 1 T. L. R. 454, C. A. ; affg. (1884), 1 Cab. & 
El. 362. 

Annotation : — Beid. Edmunds v. Edmunds, [1904] P. 362. 

2104. Under bill of exchange.] — H yam; v. Free- 
man (1890), 35 Sol. Jo. 87. 

/ 

B. Debt Owing or Accruing. 

See R. S. C., Ord. 45, r. 2. 

2105. Meaning of.] — Under C. L. P. Act, 1854, 
8. 61, an order may be made not only attaching 
an accruing debt in the hands of the garnishee, but 
also an order for payment of the accruing debt when 
it shall become payable by the garnishee to the 
judgment creditor. It is not necessary to wait 
till the debt has become actually payable before 
making the order for payment. 


appropriated by the legislature as 
allowaiioe to institutions & superior 
schools being money due by the govt, 
of the province, & not money due as the 
salary of a public officer, is not seizablo 
in the hands of tho govt, under a writ 
of attachment by garaisliincnt. — 
BEAunmcMJ.v e. rocuxiER (1901), Q. R. 
20 8. C. 272. — CAN. 

h. Right of assignee — • To 

select cash surrender value.] — ’Pisken v. 
Mahsiiall (1905), 6 O. W. R. 611 ; 10 
O. L. R. 552.— CAN. 

k. Money received by agents 

— Under special authority.] — Wiiere 
special agents of a co. receive money 
from a co. & dispose of it in accordance 
with their special authority, they 
cannot be considered as any loiter 
indebted to the co, so that a creditor 
of the co. can have a I'omedy against 
them or any of them by way of garni.^h- 
ment. — Bkown v. Fidelity Oil & 
Gas Co., Ltd., & Macdonald, [1917] 
2 W. W. R. 951 ; 35 D. L. R. 750.— 
CAN. 

l. Vendor paid from share of 

crop.] — If imder an agreement for sale 
of land the purchaser is to deliver 
the year’s crop of the land to an 
elevator in the joint names of the 
vendor & purchaser & one-half the 
proceed.s are to be paid to tlie vendor 
& applied on account of the purchase- 
price, & the purchaser sells the crop 
& on receiving the proceeds applies it 
all to his own use, the vendor’s claim 
for one -half tho amount thereof is for 
a “ debt.” — Bennefikld v. Biiidskll, 
[19191 3 W. W. K. 991 ; 60 D. L. R. 
34.— CAN. 

m. Balance of purchase- 

money.] — Pltf. sued to recover the 
balauce owing to him as vendor under 
an agreement for sale of land, & took 
garnishment proceedings. The agree- 
ment provided that ” in consideration 
whereof & on payment of all the said 
sum of money with interest as aforesaid 
In manner aforesaid, the vendor doth 


covenant to convey the parcel of land 
by transfer prepared by the vendor’s 
solrs. at tho expense of tho purchaser ” : 
— Held : pltf.’s claim was for a ” debt.” 
— Baiisi V. Fabcas & N.adoe, [19231 3 
1). L. R. 788 ; 3 W. W. R. 839.— CAN. 

n. Claim to recover value of 

goods — Under bill of sale — Made to 
defraud credUors.] — A statement of 
claim alleged that a bill of sale was 
made with i at out m defraud creditors 
& that by a certain judgment of tho 
ct. it had been found & declared that 
the bill of sale was granted & taken by 
defts. with sucli intent & that it was 
fraudulent & void as against pltf. & 
other creditors of the grantor, & alleged 
that an action had accrued to pltf. 
under- 13 Ellz., c, 5, & claimed judg- 
ment against each of defts. for tho 
amount of tho value of tho goods 
conveyed, the moneys recovered to be 
as to one half thereof to the use of the 
Crown, & as to the other half to the 
use of pltf. : — Held : tho claim was one 
of “ debt ** on which a garnishee 
summons could be issued. — Connors 
V. Eoli & Bartschi, [1923] 4 D. L. R. 
1199 ; 3 W. W. R. 999.— CAN. 

o. PresentTnent from grand 

jury.] — This arnoimt of a presentmout 
from the grand jury, in the hands of 
the treasurer of the ooimty, does not 
constitute a debt against which a 
garnishee order can be obtained. — 
Gbraohty V. Sharkey (1857), 30 
L. T. O. S. 204.— IR. 

p. — — Verdict in trespass action.] 
— A verdict in an action of trespass 
upon which no judgment has been 
entered, is not a debt which can be 
attached. — Shaw v. Shaw (i868), 18 
L. T. 420.— IR. 

q. Promissory note not due .] — 

A promissory ndto not yet due does 
not constitute a debt wdthin tho 
meaning of C. L. P. Act, 1856, s. 63, 
which can be attached to answer a 
judgment debt. — Pynk v. Kinna 
(1877), 1. R. 11 O. L. 40.— IR. 


J.. Salary to become due. ] — 

D. & M. were in receipt of a monthly 
salary from the S. A. 11., due & payaJ)lc 
on the first of each month for services 
rendered during the preceding month. 
On Aug. 29 a rule was grant«d attach- 
ing in execution of a judgment moneys 
due or to become due to them in the 
hands of the S. A. 11. : — Held : on tho 
return day of the rule, as no debt was 
due to them on Aug. 29, & as they had 
no claim then in existence other than 
a mere spes, there was nothing capable 
of attaciiment, & therefore tho rule 
must be discharged. — G oldberg & 
Adler v. Blumbeug (1910), T. L. 242. 
— S. AF. 

s. Power of court — Oarnishment 
of purchase -money — V endor 's lien. ] — 
Tho ct. has no power in garnishee 

roceedings to give effect to vendor’s 
en for purchase -money or to order tho 
purchaser to pay over tho purchase - 
money to the creditor of the vendor. — 
Genoe V, Wachtek (1899), 4 Terr. L. R. 
122 ; 20 C. L. T. Ooc. N. 168.— CAN. 

t. Cosls awarded to jiu^rment 
debtor — -Subject to solicitor *8 lien .] — 
Oosts awarded upon an Interlocutory 
application are subject to tho lien of 
the solicitor for the party to whom 
they are griven & cannot be attached 
by a judgment creditor of the party to 
the prejudice of the lien. — Cormick v. 
Ronayne (1888), 22 L. R. Ir. 140.— 
IR. 

a. Whether judgment creditor may 
garnish — Moixeys of other judgment 
creditors — In sheriff's official account. ] — ■ 
Although after execution of process 
the relation of debtor & creditor arises 
between a sheriff & a judgment creditor, 
the said private creditor will not be 
allowed to garnish moneys of Judgment 
creditors placed to credit of tho 
Sheriff’s official account in the bank. — 
Stebbins, Spinning & Walker v. 
Williams & Sears (1914), 29 W. L. R. 
448 ; 7 W. W. R. 141 ; 20 D. L. K. 
275 ; 20 B. C. R. 240.— CAN. 
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1’aet V. Analogous 1’kogekuings. 


Ill Ulis, as iu other eases, there are two things, 
the order for attachment & the order for payment. 

It is evident that the legislature had in view both 
Xiresent debt & future debt, debiia in prccsenti, 
solvenda in futuro, for it speaks in the earlier jiart 
of the section of “ debts owing accruing.” 
Therefore it is clear that the attachment was 
good. But in the latter part of the section the 
language is altered. It speaks merely of “ the 
debt due.” Now it is quite clear that the garnishee 
cannot be bound to pay his debt before it is due ; 
so that we must read ” the debt due ” as meaning 
either the debt when due, or the debt then duo. 
If the former reading be the correct one, then the 
present order was quite right ; if the latter, then 
it was j)rcmature. I have come to the conclusion 
that the true construction is that there is power 
to make an order against the garnishee for payment 
of his debts as when they become payable, 
instead of making a fresh order as each falls due. 

It is obviously just that if a cross debt were due 
t-o the garnishee at the date of the attachment 
there should be a right of set-olf in his favour, & 
1 should strive hard to give efTcct to it if I could, 
though there would be difficulties in the way. 
But [counsel] goes further, & maintains the right 
to set oil debts accruing after the attachment. 
For this 1 see no ground (Blackiiurn, J.). — 
Tapp v. .Tones (1875), Ij. K. 10 Q. B. 591 ; 11 
L. J. Q. B. 127 ; 83 L. T. 201 ; 23 W. R. 094. 
Annotations :■ — -Consd. Re Cowans’ Estate, Ilapicr v. Wright. 

(1880), IT Cli. D. 038. Folld. Wel)b v. .Steivton U883), 

11 Q, 11. D. 518. Refd. Hall a Pritchett (1877), 37 L. T. 

071 ; Edmunds r. Edmunds, [lOOlJ 1». 362. 

2106. As to ascertained Income — Payable 

by trustees .] — He Cowmans’ Estate, Rapieh p. 
Whkjiit, No. 2057, ante. 

2107. .]— -The income arising 

from a trust fund Sc payable half-yearly to the 
cestui quo trust is not a debt ” owing or accruing ” 
within the meaning of R. S. C., Ord. 45, r. 2, & 
cannot be attached before it has acttially come into 
the hands of the trustees. — Webb v. Stenton 
(1883), 11 Q. B. 1). 518 ; 52 .L. .4. Q, B. 581 ; s?ib 
norn. He Hatton, Webb v. Stenton, 49 1^. T. 432, 
C. A. 

Annotations : —Consi, Booth r. Trail (1883), 12 Q. B. D. 8. 

Apld. Macdonald v, Tacquah Gold Mines Go. (1884), 13 

Q. B. D. 535 ; Wilmot v. Alton (1896), 74 L. T. 813. 

Consd. Rc Greenwood, yutclille v. Olcdhill, [1901] 1 GUi. 

887. Refd. Barnett v. Eastman (1898), 67 L. .1. Q. B. 

517 ; Button, Carden v. Goodrich (1899), 15 T. L. B. 

397 ; Wells v. Wells (1914), 30 T. L. II. 437, 


2108. .J — Under a direction to 

pay to a legatee so much of the “ income as would 
not, although the same were payable to him, be 
by his act or default or by operation or process 
of law so disposed of as to i)revent his personal 
enjoyment thereof,” followed by a gift over, each 
instalment of income vests in the legatee at the 
moment when it accrues due, or is in the hands of 
the trustees ready for ai)plication. If at that 
moment the hjgatee has not been deprived of the 
enjoyment of it he is entitled to receive it, so that 
it can be attached by n garnishee order, & the gift 
over does not take effect . — He Sampson, Sampson 
V. Sampson, [1890] 1 Oh. 630 ; 65 L. J. Ch. 406 ; 
74 I.. T. 246 ; 44 W. R. 557 ; 40 Sol. Jo. 353. 
Annotaiions : — ^Refd. Re Greenwood, Sutcliffe v. Gledhlll, 

11901] 1 Ch. 887. Mentd. Durran v. Durran (1904), 91 

Ti, T. 187 ; Re Gouldor, Goulder v. Goulder (1905), 53 

W. IL 531 ; Re Jenkins, Williams v. Jonkhis, [1915] 1 

Ch. 46. 

2109. Debt in existence — Payable at future 
date.] — The garnisheo clauses in C. Ij. P. Act, 
1851 (c-. 125), ss. 00, 67, a^iply only where there is 
an existing debt due from the garnishee to the 
judgment debtor, though the time of payment may 
be postponed. Therefore the ct. refused a rule 
to attach the amount for which the judgment 
debtor had obtained a verdict against a third 
person, in an action for unliquidated damages, 
no judgment having been yet signed, & the amount 
therefore not being a debt. - .Tones v. Thompson 
(1858), E. B. & E. 63 ; 27 L. .1. Q. B. 2,34 ; 31 
T.. T. O. S. 80 ; 4 Jur. N. 8. 338 ; 0 W. R. 443 ; 
120 R. R. 430. 

Aimotaiions .— FoUd. Dresser r. Johns (1859), 6 C. B. N. S. 

429 : .SJmw v. Shaw (1868), 1 8 L. T. 420 ; Hall v. Pritchet t 

(1877), 3 Q. B. D. 215: Webb r. Stenton (1883), 11 

Q. B. D. 518. Apld. Re Hatton, Webb v. Stenton (1883), 

49 L. T. 432 ; Wilmot r. Alton (1896), 74 L. T. 813. Refd. 

Edmunds v. Edmunds, [1904] 1*. 362. Hentd. II. v. 

Hopkins & Ferguson, [1896] 1 Q. B, 652. 

2110. — — By instalments.] —Tapp v. 

Jones, No. 2105, ante. 

2111. .] — Wilson c. Dundas & 

Stevenson, No. 2078, ante, 

2112. Fees of registrar of births & 

deaths.]— (1) 33ic fees earned by a registrar in 
respect of births & dcatlis actua-lly registered, arc 
debts accruing due so as to be attachable before 
the accounts have been vouched or time for pay- 
ment has arrived. 

(2) If a garnislu^e has already made payment to 
the judgment debtor by clie(|uo before notice of a 


PART V. SECT, 1, SUB-SECT. 3.-B. 

21091. Debt inexistence — I'auahlc at 
future date.] — An attachable debt is one 
debitum in proisenti even if only 
snlvendum iu futuro . — Maci’ukrson 
Fruit Co. v. Haydex (1905), 2 W. L. U. 
427.— CAN. 


2109 ii. 


-.] — It appeared that 


deft.’s salary was $900 a year, payable 
monthly at the cud of each month 
Jleld : there was no debt due, as the 
month’s salary was not payable unti 
the end of the month. — F allis r, 
Wilson (1907), 9 O. W. R. 418; 13 
O. Jj. R. 595.— CAN. 


2109 in. — • — ■ — — Money pay- 
able under a negotiable promissory note 
is not attachable by garnishment pro- 
ceedings before its maturity. — H alsteo 
( 1908), 18 Man. L. R. 

103. — CAN. 


2109 !v. . ] — Uofts. purchased 

land from R., & owed him $1,000 on 
the purchase, for which sum they had 
? 8- cheque to a bunk manager, to 

hold at their order until they ascer- 
tained that R. had a good title to the 
land. On Mar. 24, 1909, pltf., a creditor 
Of R., served on (lefts, an order attach- 
mg the sum of $] ,000 as duo from thorn 
to It. At this date tlio cheque was 
J.— VOL. XXI. 


still iu the hands of the bank manager, 
6c was subject to defts.’ order, & the 
sum of $1,000, though due to R., was 
not yet payable by him : — Held: the 
debt was garnishable.- — -Gross v. Miiim 
& Dundas (1910), 15 W. L. R. 172.— 
CAN. 

2109 V. — — •.] — Deft. had earned 

$1,300 under a contract for paving 
streets iu S. Execution creditors 
desired to attach this money. The 
municipality held the money as security 
for a guarantee by deft, to keep said 
pavement in repair during a specilled 
term : — Held : the money was a 
debitum in presenti which could be 
reached bj' ordinary process of attach- 
ment.— M anitfacturkrs LuftinER Co. 
V. PiOEON (1910), 17 O. W. R. 691 ; 2 
O. W. N. 341 ; 22 O. L. R. 378.— CAN. 

2109 vi. — —.] — Heward Milt.- 

INO Co. V. BAiutETT (1909), 11 W. L. R. 
136.— CAN. 

2109 vii. — — .]— A debtduc by 

a third party, but not payable until a 
future day may bo attach«Mi. — S parks 
V. Younoe (1858), 8 I. C. L. R. 251.— 

IR. 

2110 i. — Ry instahnevis .] — 

A purchaser of land from deft., under 
an agreement providing for payment 
by successive annual iustalmeuts. 


cannot escape liability under a garuisb- 
ing order, served upon him in a suit, 
l)y a creditor of deft, by subsequently 
assigning his interest in the land to 
another person 6c procuring the latter 
to assume liability for the romalniiig 
lustalmenis ; & although none of the 
Instalments are due when the order is 
served, yet they are all covered by it to 
the extent necessary to satisfy pltf.'s 
claim. — Smith v. Van Buren (1907), 
6 W.L. R. 12; 17 Man. L. R. 49.— CAN. 

2110 ii. — — .] — Empire 

Sash & Door Co. t?. McGkeevy (1912), 
22 W. L. R. 372 ; 22 Man. L. R. 676 ; 
3 W. W. R. 128 ; 8 D. L. R. 27.— CAN. 

2110 iii. .] — Where 

work was contracted to be done for a 
price payable by instalments during its 
progress, & at the sight of an architect, 
who was appointed arbiter in case of 
dispute between the employer & the 
contractors, & an Instalment had been 
sent, for behoof of a contractor, to 
the architect, who returned it to the 
employer, with a request that he woxUd 
send it direct to the contractor : 
Held : the instalment was liable to 
arrestment by a creditor of the con- 
tractor. — Field & Allan v. Gordon 
(1872), 11 Maeph. (Ct. of Sess.) 132 ; 
45 Sc. Jur. 82.— SCOT. 


S S 
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Sect. 1 . — Atluchmeni of debts — Garnishee order: 
Sub-sect. 3, B., C. D.^ 


garnishee order nisi, he is, upon receiving notice, 
under no legal obligation to stop payment of the 
cheque.- — Edmunds v. Edmunds, [1904] P. 362 ; 
73 J. P. 97 ; 91 L. T. 568. 

AnnotaWms : — As to (1) Refd. Qlegpf v. Bromley (1911), 81 

h. J. K. B. 334 ; Welle u. Wells (1914), 30 T. L. H. 437. 

Sec, further. Sub-sect. 3, post. 

Compare No. 2166, post. 

2113. At date of service of order — Neces- 

sity for.] — (1) A judgment creditor obtained a 
garnishee order nisi under the C. I.. P. Act, 1854, 
against the exors. of P., as debtor of the judgment 
debtor. At that time P.’s estate was being 
administered in the Ct. of Oh., «& after the service 
of the garnishee order the exors. paid the personal 
estate in their hands into ct., & a sufficient sum to 
answer P.’s debt to the judgment debtor was carried 
to the separate account of the judgment debtor 
in the suit. Tlie judgment debtor afterwards 
filed a jjctition for liquidation A obtained an in- 
junction restraining the judgment creditor from 
proceeding vdth his garnishee order. The trustee 
in the liquidation then applied in the suit for 
payment to him of the sum standing to the separate 
account of the j\idgment debtor ; — Held : there 
was no debt owing to the judgment debtor in the 
hands of the exors. of P. at the time when they 
were served with the garnishee order, within 
C. E. P. Act, 1851, ss. 61 & 02, A. consequently the 
judgment creditor had no charge on the fund in ct. 

(2 ) If a garnishee order is made against the exors. 
of a debtor ot the judgment debtor, it ought to 
appear on the face of it that they are sought to be 
charged as exors. (Mellish, L.J.). — Stovens v. 
PllEi.TPS (1875), 10 Ch. App. 417 ; 41 L. J. Oh. 689 ; 
23 W. K, 716, L. JJ. 


duntdaiions :—As to (2) Consd. Rr Watt, Ex p., Joeelvne 
(1878), 8 CJi. D. 327. Gencrallu, Mentd, Re Loudon Cottou 
Mills Co., Re Brander (187(5), 25 W. U. 109. 


2114. Whether material — When order nisi 

served.] — K elly v. Rider (1895), 11 T. L. R. 206. 

2115. Possibility of becoming due — Not suffi- 
cient.] — RicHAJtDSON V. Elmit, No. 2101, ante. 

2116. .] — IIowELL V. Metropolitan 

District Ry. Co., No. 2086, ante. 

2117. Verdict for judgment debtor in other 
action — Time at which debt becomes due.] — 
Jones v. Thompson, No. 2109, ante. 

2118. .] — A mere verdict in an action 

of contract for unliquidated damages is not a 
“ debt owing or accruing,” so as to be attachable 
under C. L. P. Act, 1854 (c. 125), s. 61. A. obtained 
a verdict against 13. for £100 on Feb. 21, but judg- 
ment was not signed until Mar. 8. On Mar. 4, 
0., who had an unsatisfied judgment against A., 
obtained an order nisi under C. L. P. Act, 1864 
(c. 125), s. 61, to attach the £100 in the hands of 
B., upon which an absolute order was made on 
the 1 1th : — Held : the order was invalid, there 
being no debt “ owing or accruing” when the order 
nisi was obtained. — DRESSE[^ v. Johns (1859), 
G C. B. N. S. 429 ; 28 L. J. C. P. 281 ; 5 Jur. N. 
1262 ; 141 E. R. 524. 

Annotation : — Refd. Horwlcy v. Cox (1869), 4 Cli. App. 92. 

2119. — Judgment not entered.] - Holtby 

V. Hodgson, No. 10, ante. 

2120. Claim under insurance policy — No award 
made— At time of order.] — A claim on a fire policy 
liaving been made against an insurance eo. for un- 
liquidated damages, pltf., a judgment creditor for 
the assured for £127, duly served an cx p. garnishee 
ord<ir, under R. S. U., Ord. 45, r. 1, on the co., 
attaching all debts owing or accruing from them 
to the assured. The co. did not appear to show 
cause against it, the order was made absolute. 
An award on the claim was afterwards made of 
£248 due to the assured, who assigned it to trustees 
for his creditors, i^ltf. demanded payment under 
his garnishee order of £127 out of the sum payable 


2115 i. Possibilify of bccoiniriy doe — 
Not sufficient.] — ^Tlio only kind of 
liability which nuiy be attached nnder 
Queen’s Bench Act, 1895, ss. 74J, 742, 
is a purely pecuniary one, &. imist be 
absolute & not dependent upon a 
condition which may or may not be 
fulfilled ; & therefore, where a i»olicy 
of fire insuraiuM! coutaiued a condition 
KivitiK an option to Uio company to 
replace the destroyed property instead 
of payiuf? the insurance monej^ if they 
should so decide witJiin a certain time, 
a garuisliius? order would bo of no avail, 
if served before the exi)iration of that 
time, as an attachment of the insurance 
money sinoe it would not then bo 
certain that any pecuniary liability 
would OAmr arise under the policy. — 
Lake of the Woods Milling Co. v. 
Collin (1900), 13 Man. L. R. 154; 
20 C. L. T, Occ. N. 285.— CAN. 

2115 ii. .] — An attaching 

order cannot be made upon proof that 
if things go well the garnishee will 
become indebted to the judgment 
debtor. — -R at 1’ortaoe Lumber Co. 
r. Harty (1917), 40 O. L. R. 322 ; 39 
1). L. R. 425.— CAN. 

2120 i. Claim under insurance policy 
— No award made.] — A garnishee order 
was made Apr. 7, at the inetauoe of 
l)ltf., attaching an amount alleged to 
l)e payable to deft, under a policy of 
insurance. On application by the 
agent of the eo. for delay, on the ground 
that the loss was not admitted & that 
ho wished to get instructions from his 
eo., an order was made that the 
garnishee should not bo required to 
repay the money until the further 
order of tJie ct., & that in the nieaullme 
the debt should remain attached. On 
()ct. 11, the e.o. having in the mean- 
time admitted the debt & i^aid it over 


to t.lic assignee of the claimant, the 
judge made an «>rder nisi for the pay- 
ment of tiio inonej'- to tho judgment 
creditor wliicli he afterwards luaile 
absolute : — lledd : the policy was not 
attachable under the garnisiiee or<ler 
issued in Apr., & that notlilng had 
afterwards occurred to alter the legal 
relations of the i»arties.- — 1’oitiam v. 
Cafioon (1882), 15 N. H. R. (3 R. & G.) 
277.— CAN, 


2120 ii. — — — .] — Moneys due or 

owing from an iiiBuraiu-e co. to a policy 
holder although unadjusted are ganiish- 
at)Ie under the enlarged provisions of 
Con. R. 935. — ^Canada (’otton Co. v. 
PaIlmalee (1889), 13 P. R. 308.— CAN. 


2120 iii. — . — — Tho judgment 

debtor, who was Insured under an 
accident policy, having met with ati 
accident, gave the required notice, 
iS: furnished tho necessary proofs oJ 
claim. After tlio proofs of claim had 
been received at the head offlee, a 
copy of an attaching order was served 
upon tho local agent : — Held : there 
was an attachable debt due by tho co. 
to tho judgment debtor within 48 
V^ict. c. 4, s. 1 .^ — Seaman v. Spiaman, 
25 (X L. T. Occ. N. 109.— CAN. 


b. Surplus money after murtyage 
sale — -Before completion of sale.] — A 
building society held a mtgo. against 
the property of E. Default having 
been made in payment, tho property 
was sold on Feb. 26, 1876, & bid in 
by M. for S545. Tho purchaser on the 
day of sale paid >55.00 & on Mar. A 
following ho i)ald tho balance. The 
amount duo tlio 'society, including 
expenses, was 1344.47. An attaching 
order was obtained & served on the 
Mar. 1, at the instance 
of r ., a creditor of E. : — Held : as there 
was not when the order was served any 


“ debt or sum of money due or owing 
to E. from IJie society, F. w'as not 
outilled to j\uigment against the 
garnishee.”— -Farmior i\ Ellice (1876), 
16 N, B. R. (3 Pug.) 486.— CAN. 

c. Bribery of member of legislature 
—Bribe handed to .Speaket — To await 
derision of llou.'ic — Form of issue.}— 
Del't., a iiuTiibor of the Legislative 
Assembly, rc^oeived a sum of money 
from a iieis.on as an inducement or 
bribe to iafimmee liim in Ids course in 
t he Assembly, which lie handed to the 
Speaker to wait the action of the 
House with regard to the alleged 
inilxny. Pltfs., Judgment creditors 
of deft., issued an order attaching all 
debts due from tho 18j)(;aker to deft., 
claiming that the money so handed 
to him heeame a debt payable to deft. 
The ct., wit bout expressing any opinion 
on the merits, directed an issue to ho 
tried, as to the garnishee’s indobted- 
noHs. Tho form of tlie issue was sub- 
sequently settled by the registrar, 
namely, whether at tho date of the 
service upon tho garnishee of the 
attacldng ortlor, there was any debt 
duo or accruing due from the garnlshoi? 
to deft. : — Held : sutticient. — 'yTUAHT 
V. McKim (1885), 8 (). 11. 739.— CAN. 

d. Contract for sale of real estate — • 
Agreement to account for excess — On 
resale of property.] — Where A. has sold 
& conveytxl land to B. under an agree- 
ment that if B. could at any time 
rcHcdl t,he property for a larger amount 
ho would account to A. for the excess, 
there is nothing upon which to base 
a garnishing order at the instance of a 
creditor of A., as there is neltlier any 
debt owing or accruing from the 
garnishee to the debtor, nor any claim 
or demand arising out of trust or 
contract wiilch could ho made available 
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by the co., & threatened them with execution, & 
the trustees claiming the £248, the co. took out an 
interpleader summons on which an order was made 
directing the sum of £127 to bo paid into ct., & 
an issue to be tried as to whether that sum was 
the property of pltf. or the trustees : — Held : 
although no attachable debt was in existence at 
the date of the garnishee order, yet it, not having 
been set aside, entitled pltf. to issue execution for 
£127, & the interpleader order was wrong. 

It is clear that the claim of the judgment debtor 
against the insurance co. , which resulted in an award 
in his favour on Dec. 14, 1883, for £248 2,s. lid. 
was not at the date of the garnishee order in Apr. 
1883, an attachable debt. It was not a debt 
cither present or accruing. It was a mere claim 
for unliquidated damages & was not the subject 
of attachment in the hands of the insurance co. 
(Williams, J,).— Uandai.l v. Lithgow (1884), 12 
Q. B. D. 52.5 ; 53 L. J. Q. B. 518 ; 50 L. T. 587 ; 
32 W. R. 794. 

Annotalions : — ^Apld. Vinall v. Do Paas, [1892J A. C. 90, 
Befd. Harris v. Boauchaini* (2) (1894), (53 L. J. (^. B. 480. 

C. Part of Debt. 

2121. Discretion of court.] — A garnishee order 
nisi which attached all debts owing or accruing 
due from the garnishee to the judgment debtor 
was served on the garnishee who had in his hands 
as banker moneys belonging to tlie judgment 
debtor exceeding the amount of the judgment 
debt. The judgment debtor having brought an 
action against the garnishee for rtifusing to 
honour cheques which the judgment debtor drew 


on the balance over & above the amount of the 
debt : — Held : an order made in these terms 
attached the whole of the moneys ; the garnishee 
was right in dishonouiing the cheques, & no 
action lay, 

Sendile : the operation of such an order may be 
restricted by the ct. or a judge to such an amount 
of the debts owing by the garnishee as will satisfy 
the judgment debt. 

The etTect of an order attaching “ all debts 
owing or accruing due by him to the judgment 
debtor is to make the garnishee custodier for 
the ct. of the whole funds attached ; & he cannot, 
except at his own peril, part with any of those 
funds without the sanction of the ct. . . . When 
the attachment has been made in these terms it 
is within tlie power of the ct. to restrict its 
operation to such an amount of the debts owing 
by the garnishee as will satisfy the judgment debt 
(Loud Watson). —Rogp:us v. WiiiTKLP:v, [1892] 
A. B. 118 ; ()1 L. J. q. B. 512 ; GO 1.. T. 303 ; 
8 T. L. R. 418, 11. L. 

An notation 8 : — Consd. (ioisso v. Taylor, [1905] 2 K. B. 
f)r,8 ; Galbraitli v. UrjinKliaw Sc Baxter, [1910] 1 K. B. 
339. Refd. Yatos V. Terry (1902), 80 L. T, 133 : Ecluiuiids 
V. JOdmunds, [1901] P. 302 ; Joachimson v. Hwias Bank 
Corpn., [19H] 3 K. B. 110. Mentd. He Orceuwood, 
Suiclillo V. Gledhill, [1901] 1 Ch. 887. 

D. Certain or Ascertainable Atnount. 

2122. Costs of action — Indemnity in respect of.) 
— U''he cost of proceedings by writ of garnishment 
under C. L. F. Act, 1854 (c. 125), s. G4, are in the 
discretion of the ct. ; but if liberty is given to 
issue the writ, without any order as to costs, the 


by OAiuitablo execution. — M cFadden 
r. Kkuh (1899), 12 Man, L. II. 487. — 

CAN. 

e. Where fraxul alieged — What issue 
directed,]— M illar i;. Tiiomphon (1900), 
19 P. II. 294.— CAN. 

f. • — ■ — Jurisdiction of county 
court. h—A county et. has no juris- 
diction to make an order in garnishee 
proeecdixn^B attaehitnf & l)rohi biting 
the iiayinent over ol moneys owing or 
accruing due Iroru tiie garnishee to a 
person other than the primary debtor, 
upon tlie allegation that such moiuiys 
would, when paid over, he hold by 
such otlier person in trust lor debtor 
in consequence of some transaction 
alleged to bo fraudulent Sc void us 
against the creditors of debtor, — 
Adams r. MDN'j'aoMKUA' (1908), 18 
Man. L. 11. 22. — CAN. 

g. Interest of residuary legatee.] — ■ 
Held : a residuary legatee’s interesi, 
was not such a debt as could be 
attached. — HuNSBKUuy r. Kratz 
(1903), 23 C. L. T. (Joe. N. 185 ; 5 
O. L. R. 035 ; 2 O. W. R. 448.— CAN. 

h. Oratuiious bailee of jjarccl of 
goods — 'No pre-eadsting debt between 
him — 'cfr judgment debtor.] — Upon the 
affidavit of the judgment-creditor & 
the examination of the garnishee, 
it appeareti that pltf. had a judgment 
against deft., & on May 12, 1908, 
issued a garnishee summons against 
the garnishee upon an affidavit stating 
that he was informed Sc believed thiit 
a certain pt)ke containing gold dust 
hod been shipped to him for deft., 
but the garnishee while admitting that 
lie had tlie poke swore he did not 
know what it contained. It was 
argued that if this parcel had contained 
c^rency it would be ganiishable & 
that gold dust should not be differently 
treated : — Held : the garnishee here 
was a gratuitous bailee of a parcel of 
goods ; no pre-existing debt existed 
between him & the- judgment debtor ; 
the goods in question wore not garnish - 
able. — Barnard v. Frekman (1908), 8 
W. L. R. 721.— CAN, 

k. Where entry of judgment 


Sc. wlu'n levied to hand it over. Bef(,ro 
the amount is levied it is not tlio 
subject-mattei- of garnishee.— Sullivan 
t'. GiUrRAP (1902), 3G I. h. T. 2(5.— IR. 

o. Price of goods sold on credit. 
Where goods are sold on credit the 
price thereof is siibjcH't to attachment 
in the hands of (he vendee imdcr an 
exee.utiun against the vendor. — M al- 
lard V. lIuiE, Bkkd Sc (Jo. (1817), 
1 Nffd. L. 11. 42.- -NFLD. 

p. (Jheguc drawn in favour of 
nrnf -debtor .] — A che<iue, drawn In 

favour of the judgimuit debtor in the 
hands of the gaiiiishec, is liable to 
attacbment. — Bvhnk r. Nowlan 
( 18G1). 5 Nffd. h. R. 33.— NFLD. 


PART V. SECT. 1, SUB-SECT. 3.— C. 

q. General rule.] — A primary crciil- 
tor can garnish part of a debt duo 
by a third person to tho primary 
debtor for wlilch, as between the 
primary^ debtor Sc the garnisliee, a suit 
could uol. bo maintained in the division 
ct. by reason of tho amount being in 
excess of the jurisdiction. — Hr Mead v. 
CUKARV (1881), 32 C. P. 1.— CAN. 

r. .]-“ Neither soot. 4 nor 

any other provision of Creditors’ 
Relief Act extends the effect of a 
garnishee smumous, so as to rnako 
it bind tho whole t^um in tho hands of 
tho garnishee, where it is more than 
sufficient to answer the claim of tho 

? rarniBliiug creditor Sc, therefore, deft, 
las a right to deal with tins fund subject 
to the claim of that creditor. — Stacey 
Lumber Co, v . Cazier (1914), 28 
W. L. R. 945 ; 0 W. W. R. 1382 ; 17 
D. L. R. 823 ; 8 Alta. L. R. 59.— CAN. 


PART V. SECT. 1, SUB-SECT. 3.— D. 

8 . General rule — Attachment of 
JJebtjs Act, 1904.] — Above Act, 1904, 
contemplates the attacliment of a 
definite, ascertained amount. Sc a 
mtgor. suing for an account of moneys 
received by a mtgee. in possession 
cannot make tho affidavit required by 
the statute as to the “actual amount 

8 8 2 


— Where judgment has been recovered 
by pltf. in an act'ou against deft., but 
the entry of judgment has been stayed, 
there is no debt due & owing from 
deft, to pltf. which cun be atlaehed. — 
Scully?!. Madigan (1913), 24 O. W. K. 
.3G8 ; 4 O. W. N. 981, 1003. —CAN. 

l. Mortgage in name of employee of 
cotn]>any • — • For comi>any's eonvenicnee 
— M ortgaye directed to be paid to plaintiff 
— Ah trustee. y — B., as an employee of 
a CO. for the eo.’s couveiiieuc(‘, 
took a traiEsfer of land, iuteudtsl to be 
trausfeiTe<l (n the (!o., iu bis o\\ u name, 
8c executed a lutgc. ui)oii tlie land to D., 
to rui.se money for the eo.’s purposes, 
Sc oil the same day lik'd with tlio 
mtgoiL’s agents an order diroeting that 
the money .so rai.sed be paid to pltf. as 
trustee for the co. B. was indebted 
to deft, iu a large amount, for which 
deft, had obtained judgment. Deft, 
eaused a garnishee Kummous tx> be 
served upon intgee.’s agenis on July IG, 
the date on which the mtge. was 
registei-ed. On July 20 tho agciitH 
paid the mtge. monies into ct, D.’s 
practice was to require his agents to 
deposit the duly registered mtge. with 
his bank, upon wliich tho necessary 
funds were transferred to their credit, 
& In this case it was done on July 20 ; 
— Held : the money was not being 
raised for tho bouefit of B. personally, 
Sc there was no debt duo or accruing duo 
from the garuisheo to B., as con- 
templated by Rules 648 or (549 (Alta.), 
& e.specially was this so on tho date of 
tho servioc of tin? garnishee .summons. — 
Bailey v. Imperial Bank (191(5), 33 
W. L. R. 387 : 9 W. W. R. 945. — CAN. 

m. Dividend in hands of official ligui- 
dolor.] — A garnishee order will not 
be given to attach a dividend in the 
hands of tlu? oflacial liquidator of a joint 
stock CO. which is being woimd up in 
bkpey. — D aw'son v. Malle y (1867), 
1. R. 1 C. h. 207.— IR. 

n. Compensation for criminal in- 
jury.] — A decree for compensation for 
criminal injury dues not create a debt 
directly payable to appot., but merely 
imposes tlie duty to levy the amount. 
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Execution. 


Sect. J. — Attachment of dehls — (JurnisUce order: 

Sub-sect. 3, D., E. 

successful party is entitled to them. C., at the 
request of D., commenced an action, in which C. 
had no interest, against I., upon D. giving O. a 
bond whereby D. bound himself to C. in the penal 
sum of £200 subject to the condition that if D. 
should pay to I., deft, in the action, such costs as 
(^, pltf. in the action, should in due course of law 
be liable to pay in case he should discontinue, 
become nonsuit, or a verdict should iJass against 
liim, such costs to be first taxed, or in case of a 
judgment obtained by deft, for his costs of 
defence ; <fc also should permit C. during the 
pendency of the action, or of any liability to him 
arising therefrom, to retain & apply any of D.’s 
moneys that might come into C.’s hands towards 
the discharge of any costs or liabilities which C. 
might be put to or incur by reason of his ijerrnit- 
ting the action to be carried on in his name, or 
from any injury to him thereby from the default 
or omission of 1). to pay the .same, the bond should 
be void, etc. ('. was nonsuited in the action, & 
1. had judgment to recover his costs : — Held : 
D.’s liability mider the bond to pay such costs 
did not constitute a “ debt ” within the garnishee 
clauses of Cb L. P. Act, 1854 (c. 125), & could not 
be attached as such by the judgment crediU^r. 

The penalty of the bond stands only to secure 
the perfonnance of the condition, I agree that 
if the bond had been conditioned for the payment 
of a sum certain, or a sum capable of being ascer- 
tained without the intervention of a jury, the 
statute would apply ; but in this case the amount 
of deft.’s liability must be asse.ssed by a jury 
(Parke, D.). 

The action failed, A Johnson had judgment for 

ef tho debt.” — IticiiAUns r. Wood 
(lyu(i), 12 li. c. n. 182. — CAN. 

t. (Josts of action — Subject to 
taxaiion.] — ]ly a (iecree of Ihc M. R. 
it was ordered that ])Uf. do pay to 
deft. W. Jus costs of tlio a(;tioTi, liy tlic 
decree of tlie Ct . of Appeal iu tlic snnio 
ea.se the action was disniis,sed with 
costs to be paid by F. to deft. .S. when 
taxed. W.’s costs were taxed. .S. was 
indebted to F. in a sum for rent, & W. 
obtained an ojder thfjt the debt be 
attached for W.’s eost/S unless within ten 
<lays cause bo shown to tlie contrary. 

When this order was obtained H.’s 
costs had not been taxed but they 
wore taxed & certitied before it was 
inade absolute : — -Held : the order 
rum had attached the debt & it was 
ordered to be i)aid to W.’s adminis- 
trators, — Fitzpatrick r. Waking 
(188:1), 13 E. K. Ir. 2.- IR. 

a. Unascertained snm — Money due 
under award.] — -A debt is garnishable 
where it consists of money due under 
an award & decree of the ct, of chancery, 
although the full amount is not ascer- 
tained by reason of the co.sts not 
having been taxed. When the amount 
in such a case is finally ascertained, 

('xecutiou may be issued against the 
irarnishee, although ho still disputes his 
liability. — lie Sato v. Hubbakd (1881), 

8 r. 11. 415.— CAN. 

b. — — - When award pend- 

ing.] — Under Civil l^roceduro Code, 

8. 205, sums to be attached must not 
be inchoate, but existing & definite, 

8c although liquidated demands in 
their nature definite & certain, though 
sub Ute & unproved, may bo seized, 
a niere expectancy or a mere right of 
suit camiot be attached. The attneh- 
ineiit must operate at tho time of 
attachment, & not be anticipatory, so 
as to fasten on some future state of 
jiroiicrty in which the suit may result. 

A claim which may accrue under a 
pending award cannot be sold in 


Ills costs. The bond provides that in iliai event 
D. should pay to Johnson those costs, &; the 
question is whether this bond can be said to be 
an instrument under which a debt is due to the 
judgment debtor, so as to be capable of being 
attched. It is not. If the bond had been for tho 
payment by D. to C. of a sum of money, there is 
no doubt that might have been attached by 
Johnson. But this is in no sense of tho word a 
debt between C. & D. It is a covenant by D, 
with C. to pay Johnson the amount of his costs 
(Platt, B.). — Johnson v. Diamond (1855), 11 
Exch. 73 ; 3 C. L. K. 1010 ; 24 L. J. Ex. 217 ; 
25 L. T. O. S. 85 ; 1 Jur. N. S. 938 ; 3 W. R. 
407 ; 150 E. R. 750 ; subsequent proceedings, 

11 Exch. 431. 

2123. Costs In equity — ^Uncertain amount.] — A 

judgment creditor obtained an or<ler undiu* 
O. L. P. Act, 1854 (c. 125), attaching all debts 
owing from the garnishee to the judgment debtoi-, 
<fc a second order directing the garnishee to pay 
to the judgment creditor the debt due from him, 
the garnishee, to t he judgment debtor, or so much 
thereof as might be sufficient to satisfy the judg- 
ment debt. At the time of tliese orders the 
garnishee was indebted to the judgment d(;btoj‘ 
in respect of, amongst other matters, certain 
costs in equity to an amount not then ascertained. 
The amount was afterwards ascertained & ordered 
to be paid by a decree of this ct. : — Held : this 
debt being equitable & not ascertained at the 
time, was not within the Act, & not affected by 
the common law or ders. — Plark v. Perry (1855), 
20 L. T. O. S. 40 ; 1 Jur. N. S. 992 ; 3 W. R. 300 ; 
on appeal, 3 W. R. 387, L. JJ. 

See, now, No. 2057, aide. 

Compare Nos. 10, 2109, 2118, 2120, ante. 

sunun()nH.---IM Ai'KAKiiAND r. Owen, 
111)17] 3 W. W. U. 371.— CAN. 

1. .] — -A garnishee kiiiu- 

nums was sot aside on the ground 
t hat the claim was not for a liquidat-eil 
demand. — Bolen r. VAitiio, [11)23] 1 
W. W. n. 340.— CAN. 

2 X 1 . Money payable on cTcrci.'^e 

of option.]— The expression “ such 
elalms He demands as could he nvaiJ- 
ijhle under equitahlc exeeulions,” in 
Attaeliment of Di'bts Acl , s. 4, refers 
only to ascertiiiniMl debts. Therefore 
moneys w hich will I (; payable if the 
holder of an option decides to cxercisis 
it arc not attaidiulile. — Hyali. r. 
NEr,MDN, Si'KRUY iS: WmTF.GAllNlSIdKES, 
[1017] 3 W. W. II. 617.— CAN. 

n. .} — Pltfs., who liad a judg- 
ment against H., obtained an order 
attaehiug all debts owing or accruing 
due from a. railway co. 8c a hank to H., 
tc served the order on both garnishees : 
— Held : an apjilieation for payment 
to the judgment creditors of an un- 
ascertained sum said to he due by the 
hank to H. was riroperly dismissed. — 
Kat Portage Lumber Co. v. Harty 
(11)17), 40 O. L. H. 322 ; 39 D. L. K. 
425.— CAN. 

o. Partnership debt.] — An un- 

certain sum which may or may not l>e 
payable by one member to another of 
a partnership, not shown to have been 
wound up, cannot he attached or sold 
in execution of a decree. ^ — Uwarika 
MoiiUN Das v. Luckhimoni Dahi 
(1887), I. L. 11. 14 Calc. 384.— IND. 

p. .] — Where money is due by 

an agent or vendee to his principal 
or vendor, the principal’s or vendor’s 
claim against Ids agent or vendee may 
be attached & sold in execution of a 
decree against tho principal or vendor 
as a debt under Code of Civil Procedure, 

8. 266, 8: it is not necessary that tlie exact 
amount due to the principal or vendor 
should he ascertained prior to attach- 
ment & sale.— Maiido Das v. Ramji 


execution. — .Syud Tit'kazai. Hossein 
Khan v. Ragiiuna'i'ii Pr.vsad (1871), 

7 B. L. R. 186; 14 Moo. Ind. App. 
40.— IND. 

c. Fire insurance nionej/s .]- — 

Fire insurance moneys are not attach- 
able by garnishee until amount of 
liability is ascertained. — Harti’ v. 
Fdmon'jon IvAUNDRY Co., Coloniat- 
Assurance Co., Gaknlsiiee (1909), 
2 Alta. L. R. 130.— CAN. 

d. — ^ — .] — Brookler »*. -Si:- 

curity National 1n.«^uhanoe C'o. 
OF Canada (1915), 31 AV. L. R. 460 ; 

8 W. W. R. 861.— CAN. 

e. — — Legacy .] — An order may he 
made atlairhiiig tho amount , if au> , 
coming to a judgment debtor as 
residuary legatee under a will, although 
it is undetermined whether anytliing, 
a. If anything, liow much, is due to 
him. — McLean v. Bruce (1891), 14 
1'. R. 190.— CAN. 

f. • Unliquidated damages.] — A 

claim for iiuliquidatcd damages can 
not be attaclicd before judgment 
obtained upon it. — Gwynne v. Rees 
(1858), 2 P. R. 282.— CAN. 

g. — .] — Ex p. Dearborn 

(1892), 31 N. B. R. 363.— CAN. 

h. ] — The right to jiro- 

eeod under H. 759 of King’s Bench 
Act for the attachment of debts liefore 
judgment is confined to cases in which 
tho amount of pltf.’s claim can ho 
definitely ascertained at tiic time the 
action is brought 8c the rule does not 
apply where the claim is for unliquidated 
damages whether arising for tort or 
breach of contract. — Hart v. Dubrule 
(1910), 20 Man. L. R. 234.— CAN. 

-^.1 — -Where a person has 
a claim for damagt'S against auotlier 
which the latter admits, but there is 
no agreement between them fixing 
the amount thereof, the claim is not an 
ascertained debt or liquidated amount 
&, therefore, cannot support a garnishee 
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IL Legalli/ Enforceahlc by Judgment Debtor, 

Jointly with others.) — See 8ub-sect, C., ante. 

2124. General rule.]- By tho t(Tms of tlio nitgc*. 
deed to B. the relation of debtor & ci‘(‘ditor was 
esfcablislied between M. & B., but in order to meet 
the view of the statute [C. L. P. Ac!., 1854 (e. 125) | 
the debt to be attached must be not mer<dy a debt 
which there is a legal right to recover, it must be 
a debt, the payment of which (;an be effectually 
enforced (Bacon, V.-(5.). — Chati'Erton v . Watney 
(1881), 1() (4i. D. ;178 ; 50 L. .T. Ch. 227 ; 44 L. T. 
53 ; 29 W. K. 373 ; affd., 17 Ch. D. 259, C. A. 

Annotaiio7\A : — Goosd. Webl) v. Stentoii (1883), 52 L. J. 

Q. B, 581. Raid. J£e (Combined VVeighiiur & Advert 

Machine Co. (1889), 4 3 Ch. D. 99; Rogcr.s v. Whlt.eloy 

(1889), 23 Q. B. D. 230 ; I’ritctiett & Young v. EugliHh & 

Colonial Syndicate (No. 2) (1899), 43 Sol. Jo. 002 ; Geisse 

V. Taylor, [1905J 2 K. B. 058. 

2125. Covenant by garnishee with judgment 
debtor — To pay judgment creditor’s costs.] — 
Johnson v . Diamond, No. 2122, ante. 

2126. Promise by garnishee as executor— To pay 
legacy — Conditions necessary to enforcement.] — 
M‘Dowall V. Hollister, No. 2088, ante. 

See, generally. Executors. 

2127. By action at law.] — Qa. .* wliether an 
altacliment issued out of th<‘ Lord Mayor’s Ct. of 
moneys of the debtor in the hands of persons 
resident out of the city, is etfectual. 

A for<‘ign attachment can only affect moneys 
for which the dfditor himself could maintain an 
action at tlie time of the attachment. 

1 am of opinion, independently of any cpiestion 
how far a foreign attachment aff(*cts debts out of 
tlie city of London, that this attachment <lid not 
atfect any moruiys except such as W. was entitled 
to, that is, to recover which he could have main- 
tained an action (Lord Romit.ly, M.R.). — 
Webster v . Webster (1802), 31 Beav. 393 ; 31 
Iv. J. Ch. 055 ; 0 L. T. 11 ; 8 Jur. N. S. 1047 ; 
10 W. R. 503 ; 54 E. R. 1191. 

.Innotatioufi : — 'Refd. Addison v. Cox (1872), 42 L. J. (4i. 

291. Mentd. Somerset v. (Jox (18(55), 33 Beav. G34 ; 

MeCreagh v. Cox 8c Ford (1923), 92 L. J. K. B. 855. 

2128. .] — Lefts, raised money by the issue 

of capital stock to complete a portion of their line. 
By an arrangement between defts. & the D. Ry. 
t'o., confirmed by an Act of Parliament, the line 
was worked by tlie latter co., who provided 
paid to defts. half-yearly a sum of money for the 
payment of interest on the stock. Judgment 
having been recovaned by pltf. against defts. 
one of the half-yearly instalments being due : — 
/{eld : it could be attaidied in the haruls of the 
D. Ry. Co. as a debt under C. L. P. Act, 1854 
(c. 125), s. (51. 

The money is due upon the contract between 


the Dover Co. & the S(‘V(‘noaks Co., & if tho 
money is due from the Dover Co. to the vSevenoaks 
Co. by the agreement, & according to tho course 
of practice applicabl(% an action might bo brought 
(Huddleston, B.). Botuai v. Sevenoaks Ry. 
(■o. (1879), 4 Ex. D. 1.33; 48 L. J. Q. B. 338; 
40 L. T. 5(50 ; 27 W. R. 507. 

AnnotaJUm : — Mentd. CllJTord v. Imperial Brazilian Natal 
Nova Cruz Ry. & Gibb.s (1888), 60 L. T. 60. 

2129. -.] — A. mortgaged leaseliolds by under- 

lea.se to B., to secure £800. A. subsequently 
agreed to sell the leaseholds to C. for £900. C. 
paid a deposit of £30, & agreed to pay the balance 
of the purchase-money payable on a given day. 
By the agreement £800 of tho purchase-money 
was to bo left on mtge. of the property sold. Tho 
same solrs. acted for A., B., & 0., throughout the 
matter. A. executed an assignment of the lease- 
holds to C., & C. entered into j)os8ession thereof : — 
Held : A. was entitled to the £70 balance of 
purchase-money from C., although no surrender 
had boon obtained of B.’s underlease. 

Everything had been done by Tuxhill under the 
agreement of Mar. 5 to entitle him to be paid thci 
£70 balance of the purchase-money, payable by 
Mrs. Shield to him under that agreement. There 
was, tliercdore, an attachable debt of that amount 
on May 12 (Denman, ,1.). Owens v. Shield 
(1881), 1 Cab. & El. 3.50, 

F. Due to Judgmenl Dcblor la Oivn Right. 

2130. General rule.] — Kennett v. West- 
minster Improvement Comrs., No. 205(5, ante. 

2131. Beneftcial interest in debt — Must be in 
debtor.] — Where, in garnish(?e ])roceodings, there 
is reasonable suspicion that money sought to be 
attached do((s not belong to the judgment debtor, 
but is trust money, the judge has jurisdiction over 
the matter, even though no suggestion has been 
made by tho garnishee under R. S. 0., Ord. 45, 
r. (5, that the money belongs to some third person, 
<fc can order an issue to be tried whether or not the 
money is trust money. « 

The judge also has power, under Ord. 45, r, 7, 
to make such an order. — Roberts v. Death (1881 ), 
8 Q. B. D. 319 ; 51 f.. J. Q. B. 15 ; 4(5 I.. T. 24 0 ; 
30 \V. R. 7(5, C. A. 

Aauolation : JMarlin v. Nailcl, [1906] 2 K. B. 26. 

2132. -.]— A garnishee order under 

R. 8. C., Ord. 45, binds only so much of tho debt 
owing to the debtor from a third i)arty as tho 
debtor can honestly deal with at the time tho 
garnishee order nisi was obtained <fc served ; 
consequently it is postponed to a prior equitable 
assignment of the debt, even in the absence of 


(1894), I. L. R. 16 All. 286.— 

“ — .] — Tho ct, will grant a 
garnishee order to attach a debt the 
amount of which is vinasct^rtained. — 
pANlKL V. M'GaUTHY (1857), 7 

1. C. L. R. 261.— IR. 


PART V. SECT. 1, SUB-SECT. 3.— E. 


21241. General rule .] — Adebtinordei 
to be gariiishable must be enforceabh 
by principal deft. & If there are anj 
lights or equiticB affecting the ganiishec 
debt as between him & tho garnishet 
the garnishor can attach the debt onlj 
subject to such rights or equities. — 
r.vvTVT Backus & Draper, 

. R. 1122 ; 14 Sask. L, 

>. L. R. 668.— CAN. 


r. Amount of acceptance of bill 
of exchange .] — (Jn an application for 
3*’ J ^ firarnishee to pay over to 
' he judgment creditor the amount of an 
acceptance due by him to judgment 


debtor, it should be showui that at the 
date of the order, if made, 1 he accept- 
ance is ill tJie liands or under t lie control 
of the jiKigment debtor, & not in the 
hands of some innocent third party.— 
Mkli.tsii V. Bukeai.o, Brani'ford & 
GODERrcTT Ry. Co, (1857), 2 C. L. J. 
O. S. 230.— CAN. 

s. Long .service bonus.] — K. W’as 
recommended for a honns in considera- 
tion of long & good services. Before 
payment to K., the money was attached 
in cxccut ion of u decree obtained against 
him by J. : — Held : tho money was not 
at K.’s disposal, ^ he could not have 
enforced payment. Tho money w'as 
therefore not liable to attachment in 
execution of a decree against him.— 
Janki Das v. East Indian Ry. Co. 
(1884), I. L. R. 0 All. 634.— IND. 

PART V. SECT. 1. SUB-SECT. 3.— F. 

2131 i. Beneficial interest in debt — 
Must be in debtor ,] — It appeared that 
deft, was owed by a garnishee a certain 


sum of money stipulated to bo paid 
to become due <u) a certain date. 
A warrant of attachment was laid in 
tlie garnishee’s liands & notice given 
him to keep the fund attached, to abide 
the order of tlie ct. Notwithstanding 
the waiTant &r notice the garnisliee 
paid 8c; accounted to deft, for the 
amount due, & contended that the 
money could not be attached for the 
reason that at (lie time the warran t 
wa.s laid in his hands deft, had no t 
then a “ present interest Sc disposing 
power,” & could only affect monies duo 
by him to deft, at the time of the 
receipt of the warrant : — Held : deft, 
had a “ present interest ” in the sum 

J iayablo as he retained an equitable 
ntorest in the property sold, of which 
tho money attached was part of the 
purchase ; & he had a “ disposing 

power ” over it as he might at any 
time have assigned his interest in the 
same. — Smith v. Pennell & Daley 
(1874), 6 Nfld. L. K. 25.— NFLD, 
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Execution. 


Sect. 1 . — -Attachment of debts — Garnishee order: 

Sub-sect. 3, F.. G. cib H.\ 

notice . — Re Gknerai. Horticultural Co., E.r. p. 
VViiiTEHOUSE (1880), 32 Ch. 1). 512 ; 55 L. J. Oh. 
008 ; 54 L. T. 898 ; 34 W. K. 081. 

Aiitioialions - Apld. Bttilclcy r. Ccjnsolklatcd Bank (188G), 
:U Ch. 1). rhifi. Consd. Davis v. Freclhy (1890), 

Q. B. 1). 519. Refd. Hobson v. .Smith, [1895] 2 Ch. 118 ; 
Rc Ant^losoy, Do Calve v. Carduor, [1908] 2 Ch. 727 ; 
Vacuum Oil Co. v. Ellis, [1914] 1 K. B. 693. 

2133. — .] — PItf. advanced money to a 

contractor to enable him to carry out a contract 
witli a railway co. for the construction of a railway, 
tfc the parties executed a deed by which the con- 
tractor assigned to pltf. all his machinery, plant, 
etc., & all shares & debentures lie might retudve 
from the co. to secure the re])ayment of tlie loan. 
The deed contained the following provisions : 
that pltf. should receive 10 per cent, interest on 
the money advanced & 10 per c(‘nt. of the net 
profits of the contract ; that the contivictor sliould 
apply all the moneys advanced in cari-ying on the 
woj'ks ; that if the contractor should become bkpt., 
pltf. rniglit enter <fc complete the works ; that 
})ltf. might sell the property in case of default, but 
that he should not sell tlie shares or debentures 
within twelve months after tlie (iornpletion of the 
contract ; that in calculating the* net profits the 
contractor should be allow(‘d to draw out £1,090 
a year for Ins services. Letiers passed bctwiam 
pltf. the contractor in which the money advanced 
was .spoken of as “ capital ” “ working ca])ital,” 

expressions were used sliowing that both paT‘ties 
had a common intcu'cst in the works: -Held: a 
cj’cditor could (mly attach by a garnish(!e order 
sucli i)roi)erty of ids debtor as tlu' debtor could 
deal witli properly, with<.>ut violation of tlie 
rights of other piu-sons, <fc, therefori^, an equit^able 
charge, obtained before a garnisln^e (jrder, took 
priority of the order, even wherci Jio notice; of the 
charge was given. — Hadeljoy v. (’on.soi.idated 
Bank (1888), 38 (Jh. 1). 23S ; 57 H. .1. Oh. 408 ; 
59 L. T. 419 ; 30 W. II. 745, C. A. 

. I uno/fUujns -Consd. (.Srny r. Stone A:. J^'iiruudl (1893), 69 
L. T. 282; Cole r. Eie/(1894), 70 L, T. 892. Refd. 
Davis r. Erectby (1890), 21 Q. B. D. 519 ; Rr A ngrlestw, 
D(; (jalv(' r. (Jardner, [ioo.')] 2 Cli. 727 ; Vacuum Oil (Jo. 
t;. Ellis. [1914J 1 K. B. 693. Mentd. Rc Wliileley, Rx v. 
.Smith (1892), 06 L. T. 291 ; Davis i». Davis, [1891] 1 Ch. 
393; Kiny v. Whielielow {18i>5), 01 L. .1. (). B. 801 ; 
Norton V. Yates, 1190(i] 1 K. B. 112; Rc Beai'd, Kx p. 
'Irustee. [1915] H. B. U. 191. 


2134 . D3bt due as joint creditor— Whether 
attachable.] — The debt, legal or equitable, owing 
by a garnishee Uy a judgment debtor, which can 
be attached to answer the judgment debt, must b(; 
a debt due to such judgment debtor alone, iV, 
where it is only due to liim jointly with another 
person it cannot be .so attached. — M acdonald v. 
Tacquah Gold Mine.s Go. (1884), 13 Q. B. D. 
535 ; 53 L. J. Q. B. 376 ; 51 L. T. 210 ; 32 W. B. 
760, C. A. 

A nyuAation : — -Apld. Beasley v. Honey, [1891] I CJ. B. 509. 

2135. .] — in an action brought by 

husband & wife as co-pltfs. in respect of personal 
injuries to the wife;, the jury awarded damages to 
the wife <fc a sum to the husband for expenses, 
the wliole amount recovered was paid into the 
liands of their solr. : -Held : the amount awarded 
to the wife was hci’ separate property within 
Married Women’s I’roperty Act, 1882 (c. 75), s. 5, 
&. thei‘(‘.tore a garnishee order attaching the whole 
of the money in the hands of the solr. to answer a 
judgment, debt of the husband was invalid. — 
Beasley v. Honey, [1891 J 1 Q. B. 509 ; 60 

L. .1. Q. B. 408; 65 L. T. 153; 55 J. P. .566; 
39 W. H. 415, H. 0. 

2136. Joint judgment debtors — Debts due to on3 
or more.] — On a joint judgment against sciveral, a 
debt duo to any one or more of the judgment debtors 
may be attaclicd in the hands of a garnishee, 
under C. L. P. Act, 1854 (c. 125), s. 61. — Miller 
V . Mynn (1859), 1 E. & E. 1075 ; 28 L. J. Q. B. 
324 ; 33 L. T. O. S. 184 ; 5 Jur. N. S. 1257 ; 
7 W. K. 524 ; 120 E. H. 1213 ; previous pro- 
ceedings^ 1 F. A IT*. 563. 

Aniiolatioits : -Refd. (loodman v. Huliiusou, Brovv'ii, .TauHou, 

( JarnlHheos (1880), 55 Ia T. 811 ; VVhilt; iN I’ill v. .Steiiuiny: 

(1911), 89 L. ,7. K. B. 1121. 

2137. By other judgment debtor.] — 

A. sued C. as evtrix. jointly with B. & four others, 
A r(;cov(;r(Hl judgment against th(;m ; & then 

under the judgment attached a d(d)t owing by B. 
to (k’s t(;stator, which B, fiaid : — Held : the 
attachimmt of the debt was void, & payment of 
it by B. could n(jt bi; .sot off in an action at tlu; 
suit of G. as extrix. again.st B. to recovtu- it. 

Qu. : wbetlier, a joint judgment having been 
obtained against sev(;ral debtors, debts due from 
oiKi to another of tlnun can be attached under 
G. Ij. P. Act, 1854 (c. 125 ).— Guafman v. Gallis 
(1862), 6 E. T, 282. 


2134 i. Dcbi due as joint creditor— 
tVhclhpr ottachablc.h A debt o\viIl^^ to 
(wo caiiTiot bo attach<;d to natisiy a 
(duim ui^tiiusl one f»f (licjji only.— 7(1': 
8MATIT V. jMn.i.iOH (1800), 3 H. H. 385. — 
CAN. 

2134 ii. .] — Ad'dit diu'toa 

jiidgiiu'iit debtor jointly witJi aiiotliei' 
pernoji euimot In' attuelied.- I’akkku 
V. Odkttk (1891), 18 J’. H. 09.— CAN. 

2134iii. — . ]— 7/e((/.- asRmninp 

the liabililj' of the didts. upon llu) 
coveiiajit in tJio ehattcl intye. way a 
joint one, tiiert; was no reason why a 
debt due to one of two joint debtors 
iniKbt not bo attached.- — N'oiikkn v. 
Autkn & Makkuam (1919), 15 VV, L. H. 
417 ; 3 Alta. L. H. 310.-- CAN. 

2134 iv. — — .] — A debt to be 

attacliable, must be a debt due to the 
judgment debtor alone & where it is 
due to him only jointly with anotljer 
)jersou it cannot he attaclicd. — ■ 
Lkkas r. ZAcrAH (1913), 23 W. L, H. 
509 ; 3 W. W. H. 1148 ; 19 D. L, H. 
010 ; 0 Sask. L. H. 197.— CAN. 

t. Debt due to judgnient debtor’s 
tei/e.] — Held: the debt alleged in the 
bill being under a bond to the wife 
of M., the judgment debtor, not to 
M. himself, was not such a claim as 
could he garuishod under C. L. P. Act. 
— Ht. MtcUAKL’s Coi.i.Knic r. 

(1879), 20 (Jr. 210. — CAN. 


a. ,J ns II ranee money.] — The judg- 
ment debtor was insured iindcu’ an 
acehlcnt policy in a co. incorporated 
under a Idoniinion stalide, having its 
liead otiiec at n^preseiiteil in the 
province of 1\ E. I. liy a local agent, 
vviio had autJiority to solicit applica- 
tions &. forward t hejn to tlic lieud office 
of the eo. for apjwoval. I'iie insured, 
liaving met with an accident, gave the 
required notice, & furnislu'd the 
nec:eHsary proofs of claim to the eo. 
according to the conditions in the 
policy. Afl,cr liie proofs of claim hud 
been received at the lumd office, a 
copy of an attacliing order was starved 
upon tlie local agent in 1*. E. 1. 
Held : there was an attacliable debt 
due by the co. to the judgment debtor 
wdtliin 48 Viet. c. 4, s. 1.— Seaman 
V . Seaman, 25 tJ. L. T. Oce. N. ]09. — 
CAN. 

b- — — .]— Pltf. sought to attach as 
a debt due tiie husband, a sum of 
money deposited in a chartered liank 
by a married wannan in her owm name. 
The evidence siiowed tliat the money 
In question, in whole or in part, w'us 
obtained from protlts earned in carry- 
ing on the Inislnoss of the husband 
during his absence, He it appeared tliat 
it was received by the wife & deposited 
own name, by arrangement 
wlib t he husband, for the purpose of 


jirotectiug it against the creditors of the 
husband — Held : the amount in 
question was not a debt due by the 
w'it’c to the liusband, & tlierefore not 
attachable umlcr garnishee proceedings 
l)y the husband’s judgment (*reditor.- — 
St. Uiiaui.e.s r. Anohea (1997), 41 
N. S. H. 199.— CAN. 

c. Money payable to auciioneer.]—- 
Hcld : money payable to an auctioneer 
by purchasers of goods entrusted to 
him for auction could not be attached 
by the creditors of the auctioneer, 
excejit as to such an amount as the 
judgment debtor had a disposing power 
over wiiich lie could exorcise for Ids 
own benetit.— -Smith v. Alj.au auap 
Bank, Ltd. (1991), 1. L. H. 23 All. 
135.— IND. 

d. Credits dne to rniJway 
puny.] — An agreement was entered 
into between the E. railway co. &; the 
I. railway co., under which the line of 
the former co. was worked by the 
latter co. A garnishee order was 
obtained by a judgment creditor of tJie 
E. CO. to attach a sum of money in 
tJie hands of the I. co., which con- 
sisted of tolls received on the former 
co.’s lino He which the 1. co. admitted 
they owed to the E. co. On motion 
by a debenture mtgee. of the tolls of 
the E. co. to discharge that order ; — 
Jlcld : he could not intervene so as to 
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G. Debts Due to Judgment Debtor in Ueyrescnta^ 

live Capacity. 

As executor or administrator.]— Executors. 

As trustee.] — See Trusts k. 1’rusit:p:s. 

H. Debts Assigned by Judgment Debtor. 

2138. General rule.] — An order upon a garnishee, 
under C. L. P. Act, 1851 (c. 125), has no operation 
upon debts of which the judgment debtor hns 
already divested himself by assignment. — lIiuscH 

Coates (1856), 18 C. B. 757 ; 25 L. J. C. P. 
315 ; 27 L. T. O. S. 202 ; 4 W. R. 650 ; 139 E. R. 
1508. 

Annolations : — ^Refd. Newraan v. Rook (1858), 4 C. B. N. R. 

434 ; Re General Horticultural Co., Ex p. Wiiitehouso 

(1886), 32 Ch. D. 512 ; Davis v. Freethy (1890), 24 

Q. B. D. 519. Mentd. Cole y. Elcy (1894), 70 L. T. 892. 

2139. Equitable assignment.] — W. & 8. by deed 
assigned to P. all moneys to which they might 
become entitled from a certain railway co.,, upon 
trust to secure the due payment of the sum of 
£5,000 advanced by P., “ & also of all other smns 
which might thereafter become due from W. <fc 8. 
to the said P., whether in respect of principal, 
interest, discount, commissions, or otherwise 
howsoever.” The £5,000 mentioned in the d(ied 


was paid off, but P. was afterwards compelled to 
pay £5,000 under a guarantee for W. & 8. Applts., 
as execution creditors, afterwards attached a sum 
of money due from the railway co. to W. & 8. 
P. hatl given notice of the assignment to the 
railway co. : — Held : the deed of assignment 
included not only adv.ances made by P. to W. & S., 
but also money paid by him under his guarantee 
for them, & was not affected by subsequent 
letters olTering additional security for the 
guarantee. 

It is admitted that about £5,000 was due from 
the railway co. to W. & 8., & the (j[uestion is 
whetliei’ applts. were entitled to attach that 
amount ; that dtq^ends upon whether P., who 
claimed under an equitable assignment, was 
entitled to the amount due from the co. {per 
Our.). — Dumreuu v. Isle op Man Ry. Co. (1880), 
42 E. T. 7 15, P. 0. 

2140. Under revocable mandate — No revocation 
made.] — Deft., a judgment debtor, had previous 
to judgment assigned to a third party a sum of 
money under a dc'ed of arrangement, under which 
the third party was to retain from the sum so 
assigned nuit due to himself, & to hold the balance 
for the benefit of dtdt.’s creditors. The arrange- 


lirovcmt a Judymenl; creditor of the co. 
at taching that fium under C. 1j. P. Act, 
1856, H. 63. — Rwinky V. Ennisktt.i.en, 
Bundohan & .'-iuGO Ry. Co. (1868), 
1. R. 2 C. L. 338.— IR. 

PART V. SECT. 1, SUB-SECT. 3.— H, 

2X38 i. General rule .] — -A debt duly 
assigned to another ia not Kariiisliable, 
A: tlie attaching order will be sist aside. 
Macaulay v. Rumhall (1869), 19 
C. P. 284.— CAN. 

2138 ii. .] — An attaching order 

will not operate nj>on delits of wbicli 
the judgment debtor lias divested 
himself by assignment, even though the 
assignment may lie void as against 
creditors under 13 Eliz., c. 5 . — Ex p. 
Black (1899), 34 N. B. R. 638.— CAN. 


2138 iii. 


-.1 — Pltf. l\ad obtained 


a garnishee order attaching a debt 
alleged to bo due to deft, by a county 
council, & calling on the county council 
to show can.<^c wliy it should not ho paid 
to pltf. This order was served on the 
county council. I'rior to the date of 
the order the debt liad boon assigned 
for value liy debtor to third parties, He 
notice of the assignment given to tlic 
county council. Owing to a mistake 
on tlio part of tlio secretary of the 
county council, no cause was shown 
against the conditional order & it wu.s 
niadc absolute : — Held: the ct. hud 
jurisdiction to set aside the absolute 
order, & in the circumstances, it should 
be sot aside. — O’Buikn v. Kili.kj5N, 
11914 J 2 I. R. 63.— IR. 

2139 i. Equitable assifpinient.] — An 
equitable assignment of money before 
a judgment is sufficient to bar a subse- 
quent garnishment.— K eith v. Butlek 
^ Foster (1866), 1 Q. s. c. R. 141.— 
AUS. 

2139 ii. .] — The judgment debtor, 

through hla sub-contractors, delivered 
to the garnishees certain railway ties, 
oi gave the sub-contractors an order on 
the garnishees for all moneys coming 
to him therefrom. RubsequentJy, but 
before the garnishees had notice of tliis 
order, they were served with the attach- 
ing order in tliis case : — Held : the 
order in favour of the siib-conti’actors 
operated as an assignment of the fund 
f although there was no notice 

xJ garnishees. — -Brown v. 

MoGupfin (1870), 6 P. R. 231.— CAN. 

2139 ili. .] — Previous to the gar- 

nisliee process being issued, C. had 
arawn an order requesting dofts. to 
pay all smns coming duo to him under 
the engineer’s monthly certificate, to 


one K., but there was no evidence of 
any indebtediK'ss of G. to K. : — Held : 
this was not, sncli an iMph table assign - 
rneut as would prevent Die garnishee 
process from operating on t,be fund.— 
Fitzuandoli’u V . Shanly (I8S1), 14 
N. 8. R. (2 R. He G.) 199 : 1 C. L. T. 
705.— CAN. 

2139 iv. •.]— Broivn v. Thomas 

(1907), 5 VV. L. R. 332.— CAN. 

2139 V. .J — -A ifowor of attorney 

authorising the attorney to collect a 
sum of money does not per se ojjerate 
as an equitable a'^signment of the 
fund ; if, however, it apiiears from all 
the surrounding circunistances that it 
was the intcnl ion of the part ies that. 1 Jic; 
fund should be assigned, an eijuitable 
assignment is (wtablislied. — T i{.m>khs 
Bank r. McKay tl909), 2 Alta. L. R. 
31.— CAN. 

2139 vi. .] — Coi'i'KV V. Lear 

(P.)10), 15 \V. J.. R. 354.— CAN. 

2139 vii. ■ - -.] — An as.Mignincnl of 
a chose in action, if valid, takes in'e- 
cedciuH) of 8c has priority over a snb- 
Hoquent attachment by way of garnish- 
ment.- Gask Thresher Machine Co. 
V. Ring (P.n2), 21 W. L. R. 278.— CAN. 

2139 viii. .] — Defts. servcii gar- 

nishee summonses njnm t he B. i^. Go., 
& on the same day, but later, the L. Go. 
received notice from pltfs. of a prior 
assignment ; — Held : altiiougb tlie 
notice %vas not received until a time 
subseciueut to tlio serving of the 
garnislioe summons, yet the equitable 
interest in the property hud passed 
under the assignment. — Imperial 
Bank v. Western Supply & Equip- 
ment Go. (1918), 39 D. L. K. 8U3. — • 
CAN. 

2139 ix. .] —R., a creditor of the 

estate of a deceased person which was 
being administered by the ct., gave a 
power of attorney to his solrs. to receive 
all moneys coming to lilm under the 
decree, & by a letter authorised them, 
after satisfying their own claims out of 
the money to bo received, to pay the 
balance to pltf. The solrs., in the 
presence of pltf., agreed to draw the 
money pay pltf. The fund In ct. 
to the credit of R., having been ascer- 
tained, was afterwards attached by 
dofts., judgment creditors of R., & paid 
out of ct, to defts. : — Held : R. had 
made a valid equitable assigoment to 
pltf., & defts. were bound to refund to 
pltf. tlio moneys paid out of ct. to them. 
— Rhair Mullv. Rinoaravklu (1883), 
I. L. R. 6 Mad. 294.— IND. 

e. Made orally — Validity of.] 


— An oral equitable assignment of a 
chose in action is valid, & takes priority 
of a subsequent attaching order of the 
debt so assigned. — T odd v. Piicenix 

United Fire Inhurance Co. (1894), 

3 B. C. R. 302.— CAN. 

f. IVhat eonslitufe ».] — Tn Nova 

Scotia book debts cannot be sold 
under execution & the act of the judg- 
ment debtor in allowing sucli sale does 
not constitute an eiiuitable assignment 
of such di'hts to the purchaser. — 
Moore v. Roper (1905), 35 S. O. R. 
533.— CAN. 

g. — ■ — — • — Letfcr 

vinneys.]- -A letter assigning moneys 
must be shown to have been com- 
munic.ated to the assignee before it 
will bo hold to constitute an equitable 
assignment.^ — R tarr Go. of Canada, 
Ltd. r. Mehrili., tl922J 3 W. W. R. 
926 ; 70 D. L. R. 557.— CAN. 

] — The garnishee had 

given deft, a promissory uoto. Aftcr- 
waids Ac whilst the note was in the 
possession of deft, a warrant was laid 
in the garnishee’s hands. Rubsequontly 
the note was indorsed by deft, to a 
tJiird iiarty ivho notified the garnishee : 
— Held : the instrument was nothing 
more than acknowlodgemont- — the debt 
was still subsisting. & prior to the 
attaciunent there had been no oqultablo 
assignment & tlio attachment must 
stand. — JiLLARD V. Pkndikonsky 
(1880), 6 Nlld. L. R. 253.— NFLD. 

[1. Instructed 
agent.s to dispose of goods 8c to hand 
over the proceeds to N. The agents 
sold the goods Ac retained the proceeds. 
Ik, a judgment creditor of R., attached 
tiiese proceeds. In the gamishoo 
proceedings N. claimed the moneys : 
— Held : the authority given by R. 
to the agents was not a cession, nor 
did the facts disclose a cession. — 
PlRBHAY RAM.TEE V. RODGERS (1921), 

4 2 N. L. R. 53.— S. AP. 

l. Ncc.essiiy far ntdice of assign- 
ment,] — Although an order is not 
intended to operate upon debts already 
assigned, yet, whore the assignees had 
neglected to give the garnishee precise 

6 distinct not.ice of the assignment, & 
his attorney stood by whilst such order 
was made, & the garnishee had paid the 
debt to the judgment creditor, the ct. 
relieved the garnishee from further pro- 
ceedings taken at the instance of the 
assignee in the name of the judgment 
debtor. — -Re Jones, Exp. Kelly (1858), 

7 C. P. 149.— CAN. 

m. .) — Where the ass^piee of 
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Execution. 


Sect. 1 . — Attachment of drbla — Ganiishcc order: 

Snh-sect, 3, H., I, <&: J.] 

nicnt was communicated to deft.’s local creditors, 
but not to pltf., the judgment creditor. Pltf. 
sought under a garnishee order to attach the sum 
so held by the third party : — Held : (1) no trust 
liad been created by the assignment for the benefit 
of the creditors generally ; (2) the mandate of 

the debtor was revocable, but, no revocation 
liaving been made by the debtor, there was no 
debt, legal or equitable, owing or accruing which 
(;ould be the subject of attachment under 11. S. C., 
1883, Ord. 45, r. 1. — Roberts v. Jones (1892), 
(il L. J. Q. B. 523 ; G« L. T. G17 ; 40 W. R. 573, 
1). C. 

See, also, CnosES in Action, Vol. VIII., pp. 428, 
432, 455, 477, 487, Nos. 70, 94, 281, 4G7, 471, .558. 

Priorities.] —Sec Sub -sect. 7, 

I. Kent. 

2141. Already due.] — Rent is a debt which may 
be attached under 0. L. P. Act, 1854 (c. 125), s. G], 
whicli enacts that, where judgment has been 
recovertid & is still unsatisfied, 6c any third 
person is indebted to the judgment debtor, a 
judge may order that “ all debts owing or accru- 
ing ” from such third person to the judgment 
debtor shall be attached to answer the judgment 
debt. — Mitchell v. Lee (18G7), li. R. 2 Q. H. 
259 ; 8 B. S. 92 ; 3G L. ,1. Q. B. 151 ; 15 L. T. 
502 ; 15 W. R. 337. 

2142. Not due.] — Notwithstanding Apportion- 
ment Act, 1870 (c. 35), s. 2, rent cannot, before it is 
payable, be attached under a garnishee order as 
a debt owing or accruing due. — B arnett c. hlAST- 
MAN (1898), G7 L. J. Q. B. 517. 

Annotation : — Refd. Editnnuls v. Edmunds, [1904] I’. 362. 


J. In respect of Wages, Salaries, Potsions, 
Alloivances, etc. 

2143. Wages — Wages Attachment Abolition Act, 
1870 (c. 30) — Application of Act.] — The salary of 
a secretary to a co. amounting to £200 a year is 
not “ wages ” of a “ servant ” within Wages 
Attachment Abolition Act, 1870 (c. 30), & is 
therefore not exempted from attachmemt by that 
Act. — (loRDON V. .Iennings (1882), 9 Q. B. 1). 
45 ; 51 J.. J. Q. B. 417 ; 4G L. T. 534 ; 4G J. P. 
519 ; 30 W. R. 704, D. 0. 

Annotations: — Mentd. Loo v. Parkes (1884), 28 Sol. Jo. 

G17 ; Horwood v. Millar’s Timber & Trading (Jo., [1916] 

2 K. B. 44 ; Moriarty v. llogent’a Garage & Engineering 

Co., [1921] 1 K. B. 423 ; lie Rosse, ParHons v. Rosso 

(1923), 93 L. J. Ch. 8. 

2144. .]— A sum already accrued 

due to a retired police constable, in respect of Ins 
superannuation allowance under 11 6c 12 Viet, 
c. 14, may be attached in execution. 

Semblc : Wages Attachment Abolition Act, 
1870 (c. 30), only applies to inferior cts. of record 
6c not to the High Ob. of Justice. — B ooth v. Trail 
(1883), 12 Q. B. 1). 8; 53 L. J. Q. 11. 24; 32 
W. R. 122 ; S7ib man. Re Hayson, Booth v. 
Trail, 49 I.. T. 471, L). 0. 

2145. — .] — Marks v. Booth 

(1891), 90 ].. T. .To. 302. 

2146. Superannuation allowance —Civil servant.] 
— A superannuation allowance awarded by a 
resolution of the ct. of directoi-s, jmi’suant to 
53 (Jco. 3, c. 155, s. 93, to a retired civil .servant 
of the East India Oo., is not a “ debt ” that is 
attachable under O. L. P. Act, 1854 (c. 125), 
s. Gl. — Innes V. East India Oo. (185G), 17 O. B. 
351 ; 25 L. J. 0. P. 154; 2G L. T. O. S. 221 ; 
2 Jur. N. S. 189 ; 4 W. R. 245 ; 139 E. R. 1108, 
Annotations : — Expld. & Distd. Marcliaiitr. Lee CJonservaucy 


a ohoso in action has not given tiic 
debtor express notice in ■writing ns 
required by Ord, Gl he cannot avail 
himself of Ord. 43, — O’Doxnkix r. 
Smith (1891), 23 N. S. R. 208.— CAN. 

n. .] — The fact tliut the 

creditor has assigned tiie debt to a third 
person, though there bo no notice of 

assignment to debtor, is a good 
answer to an attaching order, as the 
attaching creditor can only take tliat. 
wJiich debtor can lawfully part witli, 
leaving regard to tlie rights of ot hers. — 
Okay o. Hofkak 0890), 5 B. U. R. C>li . — 
CAN. 

o. Validity of assiunmeni — ■ How 
rai.ser/,]— Judgment was recovered by 

B. (S: (Jo. against deft., against whom 
pltf. afterwards likewise recovered 
judgment. B. & Co. ftrst & pltf. 
afterwards put a. fi. fa. against dett.’s 
goods into the liands of the sheritf, 
who returned pltf.’s writ nulta Oona. 
Pltf. then obtained an order for deft.’s 
examination, & very sliortly after 
l)elng served with it, deft, assigned 
his book debts, accounts, & claims to 
B. & Co. A few days after x)ltf, 
obtained the usual order to attach debts 
line to deft., but no snmmons was 
shown culling on tlie garnisliees to 
j)ay. B. fc Co. applied to set aside the 
order ; — Held : they had no right to 
ititorveno in the cause, &. tliey" coukl 
not raise the question of tho validity 
of the assigumont to them on such nil 
application.— KirrTNQKKr.MoDoudAi.L 
(i861), 10 C. P. 395.— CAN. 

p. Assiffmnent before Farm Imple- 
mciUa Act, 1915.1 — An asslgnmont, 
A Mie passing of Farm Implements 
Act, 19] 5, s. 19, of moneys to be earned 
"y threshing-machine is goofl as 
against an attachment, under a 
garnisliee summons after the date of tlie 
enactment of money owing to the 
purcliaser. — Canadian Bank of Com- 
merce V. Nelson, [1917] 3 W. W. K. 


q. Voluntary assignment — Trust 
fund .] — A voluntary uHsignment of 
a fund in trust to cover moneys taken 
from a trust account in a hank made 
in good faith with the lutcnjtion of the 
fiarties carried out. could be attacked 
l)y an attaching creditor of t lie assignor. 
— Bank of Hamilton v. Beach (1918), 
37 D. L. R. 801.— CAN. 


PART V. SECT. 1, SUB-SECT. 3.- I. 

2141 i. Already due.] — ^Wlierea judg- 
ment creditor garnished rents accruing 
due from several tenants to tho judg- 
ment debtors before any of the gale 
days liad arrived : — Held : lie was 
entitled to iiayment over upon the gale 
days of the proportion of the rents 
vviiieii liad accrued due on tho day of 
service of the attaching order. — 
Masbik V. Toronto Pkintinu Co. 
(1887), 1 2 P. R. 12.— CAN, 

2141 ii. McDonald v. Sul- 
livan (1903), 5 O. L. R. 87 ; 23 

C. L. T. Oce. N. 45 ; 1 O. W. R. 781.-- 

CAN. 

2141 iii. .] — Rent duo from the 

Govt, of Manitoba is subject to garnish- 
ment under Garnishment Act, e. 77, 
s. 2 .— Ei.LiOTr r. Fokrkbtek, [ 1918 ] 
2 W. W. R. 220 .— CAN. 


r. Effect of dislrcse.] — While 

a distress continues tlie landlord 
cannot sue for the tlebt, & therefore 
such debt cannot be attaclvcd in the 
tenants’ liands by a creditor of tlie 
landlord. — H oyeh r. Crkeuy (Fra- 
ternal Order of Eaolkb), [19181 1 
W. W. R, 873 ; 24 B. C. R. 505 ; 39 

D. L. R. 516,— CAN- 


2142 1. Not due .]- — ^ Rent cannol 
before it i.** payable, be atta<;hed uiidt 
a garnishee order as a debt owing o 
accruing d>ie. — M orse Town v. LvoNi 
MoFFATrr, Garnishee, [1917] 

W. W. R. 351; 10 Bask. L. R. 357 
37 D. L. R. 600. — CAN. 


2142 ji. .\ — Rent accruing but 

not yet payable cannot be attached in 
tin? division ct.— C hristie v. Casey, 
15 C. L. T. Occ. N. 13.— CAN. 

2142 iii. . ] — Future rents & profits 

that may become due to a ghatwul 
cannot, as sncli, be attacluid in execu- 
tion of a decree against liim. — Udoy 
Kumari (iHatwalin V. Hart Ram 
Shaha (1901), 1. L. R. 28 Calc. 483.— 
IND. 

8 . Crop rese.rrrd by u-ay of rent.] —A 
elaim for a certain portion of a crop 
roHorved by ivay of rent is a claim for 
a debt, &. a garnishee summons may 

therefore issue thereon.- Beaubtek 

e. Lloyd, [1918] 1 W. W. R.. 772; 
13 Alta. J.. R. 47 ; 39 J). L. R. 439.— 
CAN. 

PART V. SECT. 1, SUB-SECT. 3.~ J. 

t. Ji'ages — 3Iariners.] — Seamen’s 
wages are exempt from attaehnient.-- 
Hynksu. Feehan (1863), 4 Nttd. Ji. R. 
75().--NFLD. 

a. “//«// Lay” engage- 

ment. ■ — Deft. S. went on a fishing 
voyage on a schooner with H., wlio was 
master & part owner. Deft, was 
engaged on tlie “ half lay,” which 
meant that one-half tho fish caught 
wont to the vessel. & tlie other half, 
subject to certain expenses of tho 
voyage, was divided among tho crow. 
II. agreed to buy the share of B. for 
$125. Under the arrangement which 
governed tho voyage, H. was to sell 
the fish & settle with all parties 
interested. The money due from H. to 
B. for his share was garriislieed as a 
debt : — Held : the share of S. on the 
voyage was to bo regarded as wages 6c 
was exempt from attochnienl.. — S wine- 
IIAMMER V. Sawlkr (1895), 27 N. S. R. 
(15 R. & G.) 448.— CAN, 

.] — The wages of the 
master of a steamboat are not exempt 
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Part V. -AN'ALonoTTS Proceedings. 


Board (1873), L. It. 8 Exc'h. 200. Distd. J?c HavKon, 

Booth V. Trail -(1883), 40 L. T. 471. Consd. Wells r 

Wells (1914). 3() T. L. 11. 437. Refd. He Keely, Kx p. 

Hawker (1872), 20 W. 11. 322 ; Lucas -c. Harris (1886), 
Q. B. D. 127. 

Police constable.] ~ Booth v. Tuaii 
No. 2144, ante. 

See^ also, Police Act, 1890 (c. 45), s. 7 (1) ; 
(jnierally. Police. 

2148. ‘ Salary — Secretary of company.] Goitoo.v 
V, .1ENNING«, No. 2149, ante. 

2149. Medical officer.] — The salary of a 

medical or other officer cannot, before it is 
actually payable, be attached by a garnishee order 
under C. 0. R., 1875, for it is not “ a debt due, 
owing or accruing ” to the judgment debtor. — 
IIALI. V. PuiTCHETT (1877), 3 Q. B. D. 215 ; 47 
L. Q. B. 15 ; 37 B. T. 071 ; 20 W. R. 95, D. C. 

-Mentd. Fellows v. Thornton (1884), 54 

L, J. Q. B. 279 ; WJhnot v. Alton (1896), 71 L. T. 813. 

2150. Clerk.] —Marks v. Booth (1891), 

90 L. T. Jo, 302, 

2151. Music hall artist — Construction of 

contract.] — S., a inu.sic hall arti.ste, was indebt' d 
to M. in the sum of £31 188. 4d., for which amount 
A costs judgment was obtained against him. For 
the week beginning May 15, H. was engaged t<j 
give a week’s performance at JJverpofd at a 
salary of £1 80 per week. On May 17a garnishee 
order nisi was obtained by M. against S.’s em- 
ployers to at-tach the proportion of salary alleged 
to bo due to 8. for the performances already given 
by him that week, the affidavit u})on which the 
application was based stating that the garni.she<*K 
were indebted to S. in tln^ sum of £100 or there- 
abouts. By tlie terms of S.’s agreement his 
engagement was expressed to be for oruj week, 
commencing May 15, at a salary of £180 per week. 
(Mause 8 provided that “in case the artiste shall 
except through illness . . . or accident . . . fail 
to perfcfim at any iierformance the artiste shall 
pay to the management as for Jicpiidated 
damages a sum equal to tlie sum wliicdi the artiste 
would liave received for such performanc<! iji 
addition to costs incurred by the management 
through tlie default of the artist(^ ...” Glause 
12 provided that “No salary shall lx* paid for 


days upon which the theatre is closed by reason of 
national mourning. . . .” “No salary shall bo 
payable for any performance at which the artiste 
may not appear through illness or his own de- 
fault. ...” Clause ]() provided (infer alia) : 
“If the artiste shall commit any breach of any 
of the terms &. conditions of this contract or of 
the rules, the management . . . may forthwith 
determine this contract, & the artiste shall have 
no claim ujion them for salary, other than a 
proportion for performances played, expenses, 
costs, or otherwise.” In an is.sue directed by tho 
master it was contended on behalf of the garnishees 
that upon the construction of the contracjt the 
salary payable to S. did not become due until 
the expiration of the week for which he was 
engaged, & consequently was not liable to attach - 
I ment before that time. It was contended for the 
judgment creditor that clauses 8, 12 & 10 of the 
agreement showed that, although the salary was 
payable weekly, it was contemiilatcd that tlie 
artiste should V)e taken to have earned his salary 
at the end of each perfoiTnance. The master 
made the garnishee order absolute : — Held : tho 
decision of the master was wrong, & there was no 
debt diKi to S. which was liable to attachment 
until the expiration of his W(H‘k’s engagement. — 
Maple.son V. Sears (1911), 105 I.. T. 039; 28 
T. L. R. 30 ; .50 Sol. Jo. 51, 1). C. 

2152. Member of Parliament.] — Resp., a 

bkpt. on his own petition, was elected Member of 
Farliament for an Irish constituency, & received 
the £100 a year voted to V)e paid to Members of 
i*arliam(uit by resolution of tiici House of Commons. 
Applt., as tlie official assignee in his bkpey., 
obtained an order in the King’s Bench, Bkpey., 
Ireland, that resp., should out of his ParliamontoTy 
salary, jiay £200 a year to applt. for the benefit of 
bis creditors '.—Held : tlie payment to Members 
was not in the nature of a dole, & was attachable 
for the benefit of creditors. —ilOLLiNsiiEAD 
Hazleton, [1910] 1 A. 0. 428 ; 85 B. .1. P. C. 00 ; 
111 li. T. 292 ; 32 T. B. R. 177 ; 00 Sol. .lo. 139 ; 
[1910] H. B. R. 85, H. B. 

Aiinnffition : — Mentd. Haiciltou r. Caldwoll (1919), 88 

L. 1*. O. 173. 


from attachment,. — N. A. T. & T. Co 
V. .Skaton (1905),2 W. ]j. it. .559. — -CAN.’ 

' •] -Unlc.sH the (icht, sood I’ur 

or in roHpuct of whic.li ttic judufiuent 
jvaH rocuvered has liocMi cotil racted for 
I'oard & Judgim', the wukcs or salary 
or a mecliaiiic, workman, etc., shail 
not 1)0 liable to seizuro or attaclimont. 
muoss exoooding tlie rate of .?75 per 

*’• ''^k.vhuookf. (199.)), 
^ W. L. R. 105.— -CAN. 


d. 


Privalc aervant. 


The 


wuge.s of a private servant cannot be 
utacJieti ill wliole eir in ]^)art lit'fore tliey 
become duo & a del)t exists.— -A yya- 
VAYAIt V. VlUAyAMI MUDAL (1897), 
E E. it. 21 Mad. 393.— IND. 

21491. Salary — Medical u ffi ccr. ] — -Ti ic 
‘ . a Pdyaician of a miiuiclpal 
i ^ appointment at 

annual salary, payalile 
s cannot bo attaelied.-— 

CAN (18153), 3 P. it. 223.— 


M* : . ]— A medical lie 

ninritom^^i employee of 

municipal corpn. within K. !8. O., 1 

^ salary is uot exc 
Hutchinson (1887), 12 P. It. 16 


f. Police. Hiayisfraie.] — 

The salary of a police; mag’i.strato 
nppointeal hy (in; Crown, but paid by 
a muiiieipalil y, cannot, on ttroimds 
of public, jioliey, be iiltached. — 
Ckxtual Bank ok Canada r. Ei.i.i.s 
(1893), 20 A. It. 361.— CAN. 

g. , WHS the ser- 

vant of a corpn. of a town, cugogred 
l)y tlic nioutti at 1560 per month, 
payable at the e;nd of e;aeh month. 
'I'he gariiishetw were served at 3 t).m. 
on the 31st of the month & having 
tiled a statement under r. 390, claiming 
that tho eU'tit was not attachable, an 
appointment was granted for tlie 
smnmary detenniuut ion of the ques- 
tion ; — Jfrld : since tliis was an attach- 
able debt It could Jiot be garnishee 
since the mouth’s salary in question 
was contingent upon doff, completing 
his month's service. —M ain v. McInxls 
( 1901), 4 Terr. L. U. 517.— CAN. 

h. .1 — A sergeant in tho 

R. N. W. M. P. is a puhiie officer &, 
as Huch, his remunerntion is not 
assignable or subject to any form of 
execution on the ground of public 
policy. — Honns v. Howkll (1914), 29 
W. L. K. 650 ; 7 W. W. R. 256.— CAN. 


l. — ^ — On half -pay.] — ■ A 

moiety of tho salary of a public officer 
drawing haJf-pay, c.xcceding R20 per 
month, on slclt leave is liable to attach- 
ment.- -Bkaki) V. Egkkton (1883), 

1. L. R. 6 Mad. 179.— IND. 

m. Indian Stuff Corps 

Offirer.]— An officer of l-he Indian 
Stair Corp.s is a “ public officer.” His 
pay is, therefore, sut)ject to attach - 
jneat in execution of a decree against 
him, but the opiwation of tho attach- 
ment must be re.^Lricted to pay received 
from tho Indian Uovt. — CaI/CUTPa 
Trades Assoon. v. Ryland (1896), 
L L. R. 2t Calc. 102 ; 1 C. W. N. 138.— 
IND. 

n. — — . — The civil cts. 

may attach one moiety of tho salary 
of an officer in tho Indian .Staff Corps, — ■ 
Watson v. Lload (1901), 1, L. It. 25 
Mnd. 402.— IND. 

o. .] — A British offioiT 

in the Indian Army is a ” Public 
Officer ” within Civil Procedure Code, 
1908, .s. 2 (17), & as such public officer 
is liable to liave half his pay or salary 
attached. — K kiunu Rukchand & Co. 
r. Murray (1918), I. L. R. 43 Bom. 
716.— IND. 


Paftlic omcer.]~ThQ \ 

nisheo provisions of C. Ij. P. Act. 

fittf I'liG Crown or to pu 

t^^Cpn ft-'spect of moneys duo 
A judgment debtoi 

21«:-AUS.- 


Liquor (Mn- 

trol Board created under Govt. Liquor 
Act, 1921 (<*. 30), is by implication 
created a corpn. : He moneys owing by 
it for salary to an employee may be 
attached under Attaohmoiit, of Debts 
Act. — Caldow V. Hick, 11922] 3 

W. W. R. 1007 ; 70 D. L. 11. 568.— CAN. 


— ^Whero an order 
had been presented to the accountant 
in a public office lor an official’s salary, 
which was lying to Ids credit in tho 
office but had uot been paid, it was 
afterwards attached by laying a 
warrant in the hands of the party 
having the custody of the same. — 
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Execution. 


Seei. 1 . — Atiachment of dehUi — Garnishee order: 

; suh-sect. 4.] 

2153. Pay of naval officer- On active service.] — 

Tlio pay of a surgeon in Her Majesty’s navy who 
is in active stu-vice cannot bo assigned, ct tiierefort} 
cannot be attacbcsl for costs. — APTiloiiPE r. 
Apthohpk (1887), 12 V. D. 192 ; 57 h. T. 51S ; 
35 W. K. 728 ; 3 T. L. K. 019, 0. A. 

Co^njHire Choses in Action, Vol. VI II., p. 437, 
Nos. 142, 146, 148. 

2154. Fees — Registrar of births & deaths.]— 

Edmunds v. Edmunds, No. 2112, ante. 

2155. — ^ — Counsel.]— Fees owing to counsel 
are not “ debts ” <fc cannot be attached or 
garnished as sutii. Whei'o a wife had commenced 
proceedings for a di^'orcc against her husband, 
wlio was a barristcir, had obtained an order for 
payment of alimony ycndeiiie tiie^ &. tlrat order 
had not been obeyed : —Held : fees due to the 
husband, which liad been received by a firm of 
solrs. A not jjaid over, were not debts & could not 
therefoi'e be attached under a garnishee order 
obtained by the wihj against the solrs. — Wells v. 
Wells, [1911] P. 157 ; 83 lu J. P. 81 ; 111 E. T. 
399 ; 30 T. L. K. 515 ; 58 Sol. .lo. 555, C. A. 

Annotation : — -Mentd. Jie Wiffzell. Kx p. Hart, [1U211 2 

K. B. 835. 

2156. Panel doctor.] —(1) An insurance 

(Committee, acting under National Insurance Acts, 
1911 (c. 55), A 1913 (c. 37), the regulations made 
thereund(!r, entered into agreements with the 
panel doctors of their district by which the whole 
amounts received by the committee from the 
National Insurance Oomrs. were to be pooled A 
distributed among the pa,nel doctors in accordance 
with a scale of fees ; tiie total amount available 
for iTie<lical benelit so received by the committee 
was to be the limit of their liability to the panel 
doctors ; A if the total pool was insutheient to 
meet all the proper fdiarges of tlu; panel doctors 
in accordance with the scah^ there was to Ix' a 
pro raid I’eduction for eacli doctor : on the 

other hand if it should be in excess f»f the amount 
required the balance was to be distributed among 
tlu; pamd doctors Held : wlau'C a panel doctor 


had done work under his agreement with th 
insurance committee, &< the committee ha 
received funds in respect of medical benefit fror 
the National Insurance Oomrs., there was a deb 
owing or accruing from the insurance committe 
to the pan(‘l doctor which might be attache 
under K. S. O., Ord. 45, r. 1, notwithstanding a 
a matter of calculation the exact share payabl 
to liim might not yet have been ascertained. 

(2) Where a garnishee issue is tried by a judgi 
without a jury & the judge finds that there is : 
debt owing or accruing, but refers it to the maste 
to ascertain the amount with an order for pay 
ment of the amount so found to be due, an aj)pea 
from the finding of the master lies to the P’visiona 
Ct. & not direct to the Ot. of Appeal. — O’Dkiscoi.i 
V. Manchester Insurance (Jommittee, [1915 
3 K. B. 499 ; 85 L. .1. K. B. 83 ; 113 L. T. 683 
79 .1. P. 5.53 ; 31 T. E. B. 532 ; 59 Sol. .To. 597 
13 L. G. R. 1156, G. A. 


Annotation :—-JllQTLid. Joacilumnon v. hwlss Bank Corpn. 

[11)21 ] 3 K. B. 110. 

2157. Pension-— Military officer — Indian army.] 

— The pension of an officer of Her Majesty’s 
forces, being by Army Act, 1881 (c. 58), s. 141. 
matle inalienable by the voluntary act of tlic 
person entith'd to it, cannot be taken in execution, 
even though such pension bo given solely in 
respect of past services, & the officer cannot 
again bo called upon to sei’ve : — Held : an order 
appointing a receiver of such pensions was bad. 

Both defts. are retired staff officers of tlie 
Indian jirmy, are entitled to pensions under 
Indian Pensions Act, 1871 (c. xxiii). . . . By 

sects. 11 12, the pensions of defts. arc; expressly 

made not assignable ; nor can they be in any 
manner taken in ^execution in India (Bindley, 
L..r.). — Lucas v. Harris (1886), 18 Q. B. D. 127 ; 
.56 L. .1. Q. B. 15 : 55 L. T. 658 ; 51 .1. P. 261 ; 
35 W. R. 112 ; 3 T. L. It. 106, C. A. 


Annotations : — Expld. Crowe v. Price (1889), 22 Q. B. D- 
429 ; Holmes v. Mittag’e (1893), 9 T. L. K. 217. Distd- 
lie Saunders, Ex v. Saunders, [1895] 2 Q. B. 424. Expld. 
Holliashead v. Hazleton, [1910] 1 A. C. 428. Refd. 
Apthorpe v. Apthorpe (1887), 57 L. T. 018; Jones v. 
Coventry, [1909] 2 K. B. 1029. Mentd. Harris v. 
Beauchamp, [1891] 1 Q. B. 801 ; Minter v. Kent, Susse.x 


Walsh v. MiTiicK (1882), 0 Nfld. L. K. 
450.— NFLD, 

q, — — .] — I'Ik’ ussignnient, of 
the future salary of an ollicial in the 
public HtTViee is t'ontrary t(i law. 
Cotiseciueutly a warrant of attachment 
laid affainst the same after it heconicH 
due binds the amount of snch salary 
as a{,minst such assignment. — S tkek 
BUOTUKUS V. (JRAIIAM (1897), 8 Ntld. 

B. 17.- NFLD. 

r. — — ■. ] — An enii)loyee of 

the Department of PubUc W^orks, 
wiioso wages were T>ayable monthly, 
assigned, on Dee. 23, the wages flue 
to him at the end of tl»e niontln The 
order of assignuient was presented to 
the Department, On Dee. 30, In*, gave 
a second order to the same (jreflitor with 
the same object.. The said order was 
left at tlui residence of the Miru.stcr. 
On the said Dec. 30, a warrant was laid 
in the Department under a writ of 
uttaelimcnt Issued at the instance 
oi a second creditor. On Jan. 2, a 
second warrant under the said writ 
wjis laid in the saUl Department. 
Upon garnishee proceedings being 
taken the amount due by the Depart- 
ment o tlie said employee was directed 
to be paid into ct. Upon an application 
by i)ltf. for tlie payment out to him of 
the money so paid in : — Beld : the 
money was attached under the warrant, 
& it sliould be paid out to pltf. — ■ 
BU15MNKR ?3. Baknpjs (1900), 8 Ntld. L. 
a. 353.— NFLD. 

s. 7'enchrr.] — FraSkk V. 


IUcAutiiuu (1879), 12 N. S. K. (3 
It. & C.) 498.— CAN. 

t. .] — The cojitracl- of a 

teacher in tho common schools for 
the performance of his duties being 
made with the t.rustfies of tho section 
in which ho is employed, his salary 
is not exempted from attachment ior 
debt under the principle of eases 
applicable to oflfleors employed in the 
public services, but as the amount 
coming to such a teacher for salary 
cannot be reafdied by ordinary legal 
execution or gariiisliee process, a. 
receiver will bo appointed where 
necessary by way of equitable execu- 
tion. — F ihhkk V. Cook (1899), 32 

N. 8. lU 226.— CAN. 

a. — ■ — • Aureenient in fraud of 
crediiurH.] — A contract by whicii the 
wife of an insolvent is to receive 
from a tldrd person for services to be 
rendered by her husband a certain 
salary & a part of tho profits of the 
busiiiesB of the third person, is void 
as beir^ made in fraud of creditors. 
Accordingly the creditors of the hus- 
band can seize In execution or attacdi 
the salary due under such contract. — 
OltSALI V. Aubry (1903), Q. JL 24 8. C. 
320.— CAN. 

b. /)Cf>u£j/-rcflrisfr«r.]— G arand 

V, Mancotbl (1908), 6 E. L. 11. 180. — 

CAN. 

0 . ■ — ^ — • Railway oSieial .] — ^Salaries 
or other debts due from the Railway 
Co. to any of its servants can Lo ai- 
tac;hed in satisfaction of a Small 


('auso (!t. decree. — Rc Holltck (1868), 

2 B. L. K. A. C. 108; 10 W. K. 447. 

— IND. 

d. .]— Hall & Dk Bi-;kr 

& SLADK e. Hall (1916), T. F. D. 37 2. 

— S. AF. 

. — . Military officer.] — ^The pay 
of a military ollleer cannot be at- 
tached in tho hands of the paymaster 
in tJie exeeiition of a decree where no 
provision for its stoppage has been 
made in tine decree, — B axsi Lal r. 
Mkucer (1875), 7 N. W. 331. — IND. 

— . — - — — The attachment by 
a civil ct. of a moiety of the monthly 
salary of a debtor subject to ndlitary 
law, not exceeding 118.20, is legal.— 
Vikaraoava V. Ramudu (1885), 
1. L. R. 9 Mad. 170.— IND. 

g Eauryer’s clerk — Wheiha 

liable to attachment in advance.}— 
Where a decree-holder applied on 
Nov. 18, 1907, for attachment of the 
judgment, debtor’s salary for Nov. cc 
the succeeding montlis, the judgment 
debtor being a lawyer’s clerk : — field ; 
tho unearned salary of a private servant 
in whole or in part was not liable to 
attaciiment in advance. — D kvi I^basad 
V. Lewis (1909), I. L. R. 31 All. 304.^ ■ 
IND. 

h. Government employees.]-— 

Boylan V. Bloxsomb (1892), H 
N. Z. L. R. 49,— N.Z. 

k. Pensions — StipeiuLiary magis- 
trate,]- -Dvtt., under tho provisions 
of N. Acts, of 1895, c. 4 3, was 
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& General Land Soc. -(1895), 72 L, T. 186; Re Goudio, 

Rx p. Official Receiver v. Strand (1896), 3 Mans. 224 ; 

'I’iHiriff V. Rlyth,' 11899] 1 Q. IJ. 557. 

2158. .J — Deft., who was a retirod 

oflicer of the Army, was entitled to retii'cd pay in 
respect of past services. Tlie retired pay was 
payable quarterly, <& on each occasion a form of 
pay warrant had to be filled in signed by deft., 
which contained a declaration that he was entitled 
to retired pay at a certain rate for the last quarter, 
followed by the words “ received of II. M. Pay- 
master-General this day of ,100 the 

sum of pounds, being the amount of retired 

pay due for the jjeriod stated in the above declara- 
tion.” At the end of the form were the words 
“ This receipt must be presented for payment by 
a London banker but may be negotiated in the 
(,‘oiintry or abroad, & is to be left by the banker 
at the Paymaster-General’s office one day foi- 
examination.” Deft, opened an account at a 
bank for the sole purpose of colhicting his retired 
pay, no other moneys being paid into tills account, 
& he drew against this .account by cheques in the 
ordinary way. On Jan. 1, 1909, the sum of 
18.S*. Sri. was standing to his credit at the bank, 
this sum being the balance of the retired pay 
jireviously received by him from the Pa>unaster- 
Gcnci'al on that day a jiay warrant in the 
form given above, duly filled in signed, for the 
sum of £17 12s. 6d., being the amount of his retirod 
p.ay due to him on that day for the preceding 
quarter, was handed by him to the bank for 
collection the bank at once credited his account 
with the amount. On the same day, aft(jr the 
amount had been so credited, a garnishee order 
nisti was served on the b.ank, at the instance of a 
judgment creditor of deft., attaching all debts 
owing or accruing du(^ from the bank to deft, to 
answer the judgment debt. The pay warrant 
was paid by the Ikiymaster-Gonoral on Jan. 7. 
Deft, contended that both the above sums were 
protected from execution by Army Act, 1881 


(c. 58), s. 141 '.—Held: the £6 13s. 8d. had lost 
its chai’acter of retired pay as it had been received 
from tlu^ Paymaster- General at the time when thii 
garnish'^e order was served & was therefore liable 
to attachment, iSt the £17 12s‘. Od. was not liabhi 
lo attn,chm<3nt, notwithstanding that the amount 
bad been placed by the bank to deft.’s credit, as 
it retainecl its character of retired pay until it 
had been jiaid by the Paymaster-fJencral. — 
.loNES A Co. V. Coventry, [1909] 2 K. B. 1029 ; 
79 L. ,1. K. B. 41 ; 101 L. T. 281 ; 25 T. L. K. 
780 ; 58 Sol. Jo. 734, D. C. 

2159. Annuity — Widow.]- Pltf. had recovered 
judgment against deft, in an action of detinue, 
which judgment still rem.ained unsatisfied. Deft., 
under the will of her deceased husband, was 
entitled to an annuity for the maintenance of 
herself & her infant son : — Held : the annuity 
was attachable in the lijinds of the trustees in 
whom it was vc'stcd, subject to an inquiry as to 
the proportion to be allowed for the maintenance 
of the son. — Nash v. Pease (1878), 47 L. .1. Q. B. 
700, D. C. 

Anm>tati(m. Refd. Macdonald r. Tacqnah Gold Mince Co. 

(18S4), 13 Q. B. D. 535. 

h^or assignment of salaries, pensions, allow- 
ances, etc., see CiiosES in Aihton, Vol. VIII., 
pp. 480-411, Nos. 133-170. 

K. Dchlfi under Banking Accounis. 

See Bankers, Vol. 111., pp. 170, 177, Nos. 310- 
321. 

Sitb-se(jt. 4.- Application for Garnishee 

Order. 

See R. S. 0., Ord. 45, r. 1, k, Appendix B., 
Form 25. 

After six years from judgment — Necessity for 
leave of court.] — See Part 11., Sect. 5, sub-sect. 1, 
B., ante. 

2160. Ailidavit in support— Form of — Omission 


entitled to a pension of a $J,00(J 
per annum, duriiiK his life, to be 
assessed uunually, upon the ratejiaj'erfc 
of the city of Halifax, & to be paid out 
of the city revenue. The pension was 
given in consideration of servico.s which 
had been rendered by deft., a.s 
stipoudiary magistrate of the city, on 
his retirement from tliat office, wlieu 
his official eonnoctiou with the city 
ceased. Deft, was not liable to 
called upon to perform any further 
duty for the city, either official or 
personal. There was nothing in the 
Act undi'r which provlshm for payment 
of tlie pension wa.s made, i)resorihiug 
the time 6c mode of payment to deft., 
nor was there anything to prevent 
iiirn from assigning it ’.-—Held : the 
garnlsheo process was not applicable.— 
Bank of Canada v. Motto n 
(1897), 29 N. S. H. 368, — 'CAN. 

~ — Police officer.] — 'Pltf., the 
wife of a retired member of the Toronto 
police force, & entitled to interim 
alimony under an order theretofore 
inade, applied to bo appointed receiver 
of moneys to which deft., her husband, 
would become entitled as a pension, 
under the rules of the Police Bouottt 
und, a friendly society incorporated 
under U.S. Q., 1897, o. 211, on apiiliea- 
iion by him before the Benefit Fund 
eomimttoo, wiiich application, however, 
ho had not yet made '.—Held : pltf. 
was not entitled to succeed, for, whereas 
arrears of pension constituted a debt 
might bo attached by garnishee 
proceedings, unearned pension could 
cither by that procedure 
or by the appointment of a roociver. — 

«7 (1903), 7 O. L. R. 

C. L. T. 57 ; 2 O. 


— . — /,’or political services .] — 
On .Sej»t. 28, 1877, an application was 
madl^ for tlic enforcement of a nioinw 
decree l)y attaclimcnt (inter alia) of 
a political pension enjoyed tty (lefts. 
A notice was Issued on the sannt day 
to (lefts., (tailing upon them to show 
cause wiiy the decree should not be 
executed. Defts., accordingly, appeared 
on tlio day fixed, 6c conten(l(Hl that the 
pension was no longer at-taciiable : — 
Held ; a UouA jide application f(tr 
entorccineut of a decree in a particular 
way, coupled with an order of the c.t., 
in furtherance of that object, as much 
constituted a proceeding iu execution 
commenced 6c pending as the actual 
issue of a warrant of attachment. — ■ 
VidvAkAm V . Chandha .Sitekhakham 
(1879), I. L. R. 4 Bom. 163.— IND. 

n. .] — MUTIIUHAIUI Naidu 

r. Alagia Manavada Simmala Ra.ta 
(1902), I. L. R. 26 Mad. 423.— IND. 

o. Sum remaining unpaid 

at pensioner's dcaih.] — A person to 
whom a political pension was being 
paid died ; 6c at the date of his decease 
a sum of .money was due to him in tliis 
respect, i)ut remained, unpaid, in tiie 
hancls of tlie collector of the district. 
On an attempt being made to attach 
tlie fund iu ex(3cutiou procoodlugs : — 
Held : the fund was not liable to 
attachment. — V alia THAMnuHA'm v. 
Anujani Kunhunni (1902), 1. L. R. 
26 Mad. 09.— IND. 

p. Arrears aftachablc.] — -In case 

of pensions not exempted from at- 
tachment under Civil 1‘roceduro Code, 
Act X. of 1877, 8. 266, it is only arrears 
in respect thereof actually accrued due 
that are attachable in execution of a 
decree. — BnoYitun Ciiundf.h Roy v . 


Madiiuu CniTNDEH Sen (1880), 6 

r. L. R. 19.— IND. 

q. Civil .‘lervanls .] — The bar iu 

Civil Broccdiiro Code, s. 266. to the 
attachment of gratuities allowed by 
Govt, to its ex-servants, military 6c 
civil, is not limited to such gratuities 
as are allowed to “ pensioners,” but 
applies to a gratuity granted in con- 
sideration of past services.- -B awan 
Da-s V. Mul CriANi) (1884), 1. L. R. 6 
All. 173.— IND. 

r. Army officer- -Sale of commis- 
sion.] — The proceeds of the sale of the 
commission of an oflicer in the army 
are liable, while in the hands of the 
army agents, to whom they have been 
transferred by the Horse Guards, to 
be attached by an order under the 
garnistmo sect, of C. L. P. Amendment 
Act (Ireland), 1856. — ^PowERv. Kenny 
(1860), 2 L. T. 93. — IR. 

B. Qratuity — Public official.] — A 
gratuity to a person who, having been 
an employee in the public service, has 
been constrained to retire from ill- 
health, awarded by Lords Comrs. of 
the Tri'-asury, is not attachable by 
process of law lo answer a judgment 
recovered against such employee. — 
Timothy v. Day, [1908] 2 I, R. 26 ; 
40 I. L. T. 263.— IR. 


PART V. SECT. 1, SUB-SECT. 4. 

t. Affidavit in support — Contents of. ] 
— The omission to state in terms that 
the action is pending in an affidavit 
on which a garnishing order is made, 
is a fatal objection to the order. — 
SiioHF.Y V. Baker, City of London 



r>3fi 


Execution. 


Sect. 1. - AtiacJuncnt of debts -Gar?} ishee order: 
Sub-sects. 4 <fc 5, A. B.] 

of amount of debt.] — Lucy v. AVood, [1884] W. N. 
58 ; Bitt. Rqp. in Ch. 24. 

Annotations: — ^Refd. Coreii v. Bame (1889), GO L. T. 303 ; 
De Pass v. Capital & Industries Corpu., [1891 J 1 Q. l^. 
210 . 

2161. “ Information & belief ** as to 

debt.] — On an application for a garnishee order 
under B. S. (5., Ord. 4,5, r. 1, it is sufficient for the 
alfidavit to stat-e that the deponent is informed 
believes that the garnishee is indebted to the 
judgment debtor. — Coren v. Barne (1889), 22 
Q. B. 1). 249 ; 58 L. J. Q. B. 384 ; 00 L. T. 303 ; 
37 W. R. 415, I). C. 

Annotation .'—"Retd. Vinall v. De Pass (1892), Cl li. J. Q. B. 
507. 

2162. Source of Information 

disclosed.] — Bank, IjTd. v. E (1887), 

32 Sol. Jo. 151. 

2163. — Particular debt specified.] 

— In an allidavit in support of an application for 
a garnishee order under R. S. 0., Ord. 45, r. 1 , the 
deponent need not swear positively to the existence 


of a debt due from the garnishee to the judgment 
debtor ; it is sufficient if ho states his information 
<fc belief as to tiie existence of a debt. 

In an alfidavit in support of an application for a 
garnishee order the deponent stated Ins informa- 
tion & belief that a specific debt was due from the 
garnishee to the judgment debtor. The garnishe(‘ 
in his affidavit denied that he owed that debt, 
but he declined to deny tliat he owed any debt - • 
Held : an order for payment was l ightly inad(‘ 
upon the garnishee.— Vinall v. Be Pass, [1892j 
A. 0. 90 ; 01 L. J. Q. B. 507 ; 00 L. T. 422 ; 
8 T. 1j. R. 387, H. L. ; (tffy. S. C. sub nom.. De 
Pass v. Capital & Induhtrtes Cop.pn., [1891] 
1 Q. B. 210, 0. A. 

Annotation: — Mfintd. Laffos v. (Jlranwuldfc, [1910] 1 K. B- 

41. 

See, generally. Evidence. 

2164. - — - Who may make —On behalf of 

company.] — Bank, J.td. r. E (1887). 

32 .Sol. Jo. 151. 

2165. — -- Limmer Aspiialte 

Pavino (Jo., liTi). r. E — - (1888), 32 Sol. Jo. 439. 


Insuranck Co., Gakxishkks (1884), 
1 Man. L. It. 282.— CAN, 

a. ■ — — • — - — .] — 'An affidavit for a 
parniHhitiK order must eitfier stattj 
positively that the garnishee is indebted 
or lialtle to deft., or it must follow the 
exact worduig of tjie amending statute, 
40 Viet, c, 49, 8. 12, that deponent 
‘‘ has reason to believe.” It is not 
sufficient to state that deponent is 
"informed N; verily bidieves,"'- - 
Grant r. Kki.ly, Blanchard, Gar- 
nishee (1884), 2 Man. L. 11. 222. — 
CAN. 

b. .]--An affidavit upon 

wiiich a garnishing order issued statt'd 
that the garnishees reside, not that 
they are, wltldn tiie jurisdiction : — 
Held: sufflchuit. — H amilton r. Klr- 
Donali* (1885), 2 Man. L. Jl. 114.— 
CAN. 

c. ■. ] — Tlio greatest strict- 
ness is re<iuired as to the material 
upon which a garnishing order before 
Judgment is obtained. The omission 
o£ the words “ after making all just 
aJlowanees ” is fatal. — N agengast v. 
JVlTLLKU (1885), 3 Man. J.. It. 241.— 
CAN. 

■.] ■ — An affidavit for 
a garnisliiiig order slated : " I have 

it-ason to believ(! that tiie ('ity of 
Winnipeg is indei)ted to, liable t-o, or 
uiuhT some obligation to defts.” : — 
Held: sufficient.- -St. Boniface r. 
Kelly, Winnickg (City) Garnihhees 
( 1885), 2 Man. L. It. 219.- -CAN. 

o. — ■ — — — An affidavit, on 
wliicli a garnishing order was obtained, 
stated that : " 1 have I'cason to believe 
that G., as tiio Clerk of the Executive 
(.’ouncil of Manitol)a, is indebted or 
liable to M., one of the above-named 
j udgment debtors, in the sum of $209 ” ; 
but omitted to state that the garnishee 
" is witliin the jurisdiction of the 
et.” : — Held: the affidavit was de- 
fective, & the order issiied on it was a 
nullity.— F rench v. Martin (1892), 8 
Man. L. It. 3G2. — CAN. 

f. — .] — The affidavit lead- 
ing to a garnishee summons must 
verify pltf.’s cause of action, & a 
garuisliee is entitled to question the 
validity of the proceedings at the 
hearing.— H arris v. Hakrih (1901), 
8 B. C. 11. 307.— CAN. 

K- .] — Addison v. Dick- 

So.N (1907), 7 W. L. K. 291.— CAN. 

b- .] — In an action in 

whicli pltf. sued defts. acting under the 
name of the Stratlicona Hockey Club, 
pltf. made the Canadian Bank of 
Commerce garnishees. By error of 
pitfs,’ soil’, the copy of the garnishing 
Bummons did not bear the name of the 


clerk of the ct., but live place where 
ills name should be signed on the 
original was left blank in the copy. 
On an application by the garnishees 
to have the service set asi^le : — He/d : 
the omission did not justify a settiug 
aside of the service. — M ilner v. 
Mauuiot (1908), 7 W. L. it. 793.— 
CAN. 

k. - — — .) — Before judgment, 

the affidavit of one of pltf.’s soirs. was 
Hied, in wiiich he swore tliut lie liad a 
full Sc personal knowledge of the 
matters deposed to, that tlie two 
defts., Sc each of them, were justly iJc. 
truly indebted to pltf. in the named 
sum, being the amount due to pltf. 
for principal money Sc interest on a 
chattel mtge.. Sc that he, the deponent, 
was informed Sc verily believed that, 
each of the proposed garnishees, named 
persons, was justly Sc truly indebted 
te deft. JM., ^ that each was within 
the jurisdiction of tho ct. By tlio 
statement of claim pltf. alleged that 
each of defts. covenanted to pay to 
pltf., under a certain cliattel mtge., 
the amount mentioned in tlio affidavit : 
— Held : tho affidavit was sufficient in 
point of form to suK(,ain guriiisheo 
suminonscs issued thereon. — N ohre.n 

V. Auten Sc Markham (19 JO), 15 

W. L. Jl. 417 ; 3 Alta. L. 11. 310. 

CAN. 

l. — — - — ^.] —A garnisliee sum- 
moiiH should not be set aside on l,lie 
ground that the allegations in the 
affidavit as to the indebtednesa of the 
garnishee to deft, are merely upon 
information Sc belief. Sc the grounds of 
such belief are not set forth in tiie 
uHidavit.— S tewart Sc Matthewb Co. 
r. Hobs (1911), 17 W. L. K. 179; 4 
Saak. L, H. 409. — CAN. 

m. 

Sc Co., Ltd. Sc IHhnce Edward 
Island Mutual Fire Insttrance 
C o. (1912), 12 E. L. H. 83.— CAN. 

-. ] — ^The omiaaion to 
ondorae on tho affidavit loading to 
tho Issue of a garnishee summons a 
statement showing on whoso behalf 
it was flied is a mere irregularity curable 
by amendment.^ — ^11 art r. Greer 
(N o. 2) (1915), 33 W. L. 11. 41 ; 9 
W. W. H. 709.— CAN. 

o. .] — Tho affidavit upon 

which tho garnishee order was ob- 
tained did not show that the co. was 
within the jurisdiction : — Held : the 
order was void. — T aylor v. Tucker 
(191G), 49 N, S. R. 4G9.— CAN. 

P. .] — When an affidavit 

for a garnishee summons does not 
comply with Rule 648, there is no 
jurisdiction conferred on llie clerk to 


iasiK! the summons, & if ho issues il 
under such cireumstauees the ease is 
not, one of a defect wJiieli can be (uired 

und(!r Rule, 273. Beaubier r. Li.oyd, 

11918] 1 VV. W. Jl. 772 ; 13 Alta. J.. 11. 
4 7 ; 39 D. L. H. 4 39.— CAN. 

q. .1 — The statement in 

tho affidavit filed for the issiu? of a 
garnishee summons that " deft, herein 
is justly N, truly iiuhdded to pltf. in 
the sum of $2,474.37, as almwu by 
tho statement of claim tiled,” is nut 
Hufflci('nt 1<) show the nature of the 
elaini.- -G ekfen v. Lavin, fl9J9J 2 
W'. W. 11. 491.— CAN. 

r. .J — In tho affidavit, 

filed for the issue of a garnishe<‘ 
snmmoris a rofereiuje to tho amount 
elainu^d as " being tiu' amount due by 
deft, to pltf. for salary, goods sold 8: 
delivered, promissory notea & other 
elaima of liquidated auioimts as per 
statement of claim filed Jiercin ” : — 
Held: not, to allow the nature of the 
(daim. — tti oi'i’ r. Chabe Creek Ettmukr 
C o., LTD., [1921] 2 W. W. R. 7 73.— 
CAN. 

s. — I — The affidavit re- 

quired hy Jlule 648 to obtain the issue 
of a gar-nishee summons must give not 
tuily tlie nature of tiie informal ioii ou 
which is founded the belief of the 
garnishee’s indehtediiesH to deft., but 
also the source of that infonnat ion.- - 
Adams v. Adams, Janeti' & Adams, 
[1921] 3 W. \V. Jl. 540.— CAN. 

.J In tho affidavit, 
filed to support a garnisiiee summons, 
failure to name the garnishee, to state 
that lie is within Alberta, to give the 
gonads of information Sc belief as to 
Ids indebtedness to deft, or judgment 
debtor, are omissions going to tho ct.’s 
Jiirisilietiou to grant tho summons Sc 
are fatal to its issue. — McNah v. 
Coward, Hv-Grade Coal Co., Ltd., 
Garnishee, [1921] 3 W. W. R. 359.— 
CAN. 

aa. .] — North American 

Loan Co. v. Mah Ten (1922), 31 
B. C. 11. 133.— CAN. 

bb. — ^.] — An affidavit for tho 

issue of a garnishee summons may 
sufficiently comply with Rule 648 In 
giving tho grounds of deponent’s 
" information Sc belief ” as to the 
garnishee’s indebtedness to deft. Avlth- 
out naming any person as tho source 
of deponent’s information. — Adamb r. 
Adamh, Janett Sc Adams, [1922] 
1 W. W. R. 47 ; 62 D. L. R. 721 ; 17 
Alta. L. R. 109.— CAN. 

00 . ,] — In his affidavit 

in support of a garnishoo summons 
issued in a district ct. action, pltf. 
sworo {inter alia), as follows : " 'To 
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2166. — - Time for making Whether debt 
must be due.] — Anon., [iSTtJ] W. N. 9; Bitt. 
I’rac. Cas. 82. 

ScCf alsOf Sub-sect. 3, 13., ante. 

When garnishee within jurisdiction.] 

— See R. S. C., Ord. 45, r. 1, Appendix B., Form 25. 

2167. Against partnership ilrm.J — Wai.ker v. 
RooKE, No. 2076, ante. 

Sec, (/cncralhj. Partnership ; 1*leading. 


SuH-SECT. 5 . — Order Nisi. 

A. Discretion to Make. 

2163. General rule — Discretion of court. 

Kennett V. We:stminstp:r Improvement Comrs., 
No. 2056, ante. 

2169. Circumstances influencing court — Liability 
to pay second time — Garnishee a foreign corpora- 
tion.] —A garnishee order should not be made to 
attach a debt due from th(^ garnishee to the judg- 
ment debtor where payment under the order will not 
be a valid discliarge to the garnishee as against 
the judgment debtor of the amount i)aid under 
the order. 'Therefore, where a foreign corim. 
having its head office abroad A', a branch office iti 
London owed a debt contracted abroad to a 
foreign resident abroad who became a debtor on 
a. judgment recovered against him in England : — 
Held : a garnishee order should not be made to 
attach the debt due from the foreign corpn. to 
the judgment debtor, because that debt would 
still i-emain due payable abroad notwithst/anding 
payment in England under a garnishe(i order. 

(iarnisln^e proceedings are a process of execution 
A: j)art of the lex fori, <fc, as sucli, not recognised 
by the law of nations (Vaucuian Williams, L.J.). 

'I 'he debt was a chose in action situate abroad 
(Stirling, L..1.).- Martin r. Nadel, [1906] 
2 K. 13. 26 ; 75 T.. .1. K. B. 620 ; 95 1.. T. 16 ; 
54 W. R. 525 ; 22 T. L. R. 561, ('.A. 

-Distd. Swiss Rank Corpn. r. lioclnuisclio 

Jiidiistrial bank, [1923] 1 K. B. 073. 

2170. Garnishee a British corpora- 

tion.] -Judgment having been recovered against 


a foreign corpn., who submitted to the jurisdiction, 
a garnishee summons was issued to attach a debt 
due from a London bank to the foreign corpn. ; — 
Held : the judgment creditors were entitled to 
have an order nisi made absolute, inasmuch as 
jiaymcnt under a garnishee order operated as a 
discharge of the amount jiaid &> was recognised 
by international law as having that effect, & 
consequently there was no real risk of the gar- 
nishees being obliged to pay the debt over again 
to the foreign corpn,, & there was therefore 
nothing inequitable in making the order absolute. 
— Swiss Bank Corpn. r. Boehmische Industrial 
Bank, [1923] 1 K. B. 673 ; 92 L. J. K. B. 600 ; 
128 L. T. 809 ; 39 T. L. R. 179 ; 67 Sol. Jo. 423, 
C. A. 

2171. Discretion to restrict order — To amount 
sufficient for judgment debt.] Rogers v. White- 
ley, No. 2121, ante. 

B. Service. 

2172. Necessity for.] — To an action for work A 

labour, etc., deft, pleaded that 13. recovered a judg- 
ment against pH f., being such judgment creditor, 
applied for A obtained an order under C. L. P. 
Act, 1851 (c. 125), s. ()1, lhat the debt due from 
the now deft, to pltf. should be attached to 
answer the judgment so recovered against pltf. 
by 13., tlie debt was still unsatisfied, & that the 
order still remained in force ; (1) a bad 

plea, for not alleging that the order was served 
upon, or notice thereof given to, the garnishee ; 
(2) recourse could not be had to the replication 
for the purpose of curing the defect in the plea. 

Qu. : as to the effect of an order duly served, as 
to binding the debt in the hands of the garnishee. 
— Lockwood v. Nash (1856), 18 C. B. 536 ; 139 
E. R. 1479. 

2173. Irregular servic 2 — Subsequent ratification 
—Effect during interval.] - - A garnishee summons 
was issued addressed to John B., his real name 
being Henry B., & was served on his son. On 
his iK‘glecting to attend an ayiiJication was made 
for execution against him under C. L. P. Act, 
1854 (c. 125), s. 61, tSi the judge refused the 


the IjcsL of iny iurorniulioii (S: Itelief 
the iihovi'-iiiuoed ganiislieo in indebted 
Id the Kai<l deft. is wilhin tiie juris- 
dietion of this lioiiourahlo ot. The 
grounds of my belief are : tlic garnishee 
is indebted to dedt. for certain t lireshiiiK 
wiiieli deft, did for the garnishee ” : — 
Held : the allidavit was not snllleient 
on the ground that it stated t hat tlie 
garnishee was within “ the jurisdiction 
of this honourable ct.,” instead of 
stating that he “ is witijin Alberta.” — • 
'rilOMHK V. WlCSTCOTT & ^V'KSTCOTT, 
11922] 2 W. W. b. 727 ; GO D. L. b. 
250.— CAN. 


d. — — .] — An affidavit ir 

suj)pt)rt of an applie.ation to gariiishe< 
a bank nmier Attachment of Debts 
Act, gave tlie address of the garnishei 
as ” yanoonver, B.(L” without furthei 
desci'iption ; — Held ; in the case o: 
banks incorporated by Act of Barlia 
inent, the address was a substantia 
eomxdianee with the Act. — Volanski 
^ Liquorh, Ltd. (1922) 
30 B. C. 11. 558.— CAN. 


. ®- • — — Who may make .] — ■ 

An order to attach should not be 
made witliout an affidavit either of 
his attorney, stating tlie 
inilebtodness of the garnishee, — B oyd 
w. Haynks (1809), 5 P. b. 15.— CAN. 

„ f ~7 ■ — ■ — .] — An affidavit 

lor an attaching order must be made by 
the execution creditor or his attorney, 
I H'ltidavit made by a managing 
M insufficient. — B uilder v. Kerr 

(1878), 7 P. b. 323.— CAN. 


affidavit 

on wbieh to obtain an attaching order 
nuiy be made by the attorney of 1 be 
jndgnuait creditor or by a i»artuer of 
the attorney. — Hr Sato v. Hitubard 
(IS.Sl), 8 P. R. 445.- -CAN. 

h. - ' — — ^ — ■ ■ — — -. 1 — -An affi- 
davit for a garnishing order must he 
made by jiltf. liimseif, or by bis 
at.torney, or liy some one in pltf.'s 
einployinent, conducting his Imsiness, 
A in tliat way liaving a knowledgti of Ids 
affairs. — Lee r. Sumner (1885), 2 

Man. L. b. 191.— CAN. 

k. Notice of — To judf/mcni debtor 

■ — Whether necesttarj/.] — -Notitie of an 
application to garuisli siioiilil always be 
given to the judgment debtor.— 
Peruusox V. Carman (1860), 20 

U. C. b. 20.— CAN. 

l. Garninhec summons - - Oii ivhat 
based.] — A garni.sJioe summons may be 
issued based on a default Hummons as 
well as on an ordinary summons. — 
JowE'iT V. Waits (1903), 10 B. C. b. 
172.— CAN. 

PART V. SECT. 1, SUB-SECT. 5.-B. 

m. General rule.] — Service of an 
order nisi for attachment of a debt 
binds the debt in the hands of the 
garnishee, & the order absolute operates 
us security until discharged by pay- 
ment . — Re McMeckan, Ex p. Oliver 
(1896), 22 V. L. R. 271.— AUS. 

n. .] — Tlio service of a gar- 

nisliec atdachiug order binds the debt 


duo Ity the garnishee!, but does not 
transfer to pltf. tho securities held for 
the debt or give any right to take 
advantagii of the position of the debtor 
in respect of such soeuritloH. — Abell 
7\ Allan (1887), 5 Man. L. b. 25. — > 
CAN. 

o. Irregular senner — ■JVhelhcr cur- 
able by ronsenl of 'parties. \~A more 
irregularity in ilio service might be 
waived by deft., but the absence of 
t he sheriff’s return is a defect wldcli 
renders tho subsequent proceedings 
void, & cannot bo cured by any act 
or consent of the opposite party. — 
Black r. Siiaw (1862), 1 P. E. 1. 194. — 
CAN. 

p. .] — An attaching order had 

bctai served by Jouving a copy at the 
store & residence of tho garnishee. 
Service of a summons to pay over was 
acciqited for liim by a practising 
attorney, & this summons, with such 
acceptance indorsed, was afterwards 
served in tho same way as the order. 
On the return of it, another attorney 
appeared for the garnishee, & objected 
that tho acceptance was without 
authority, & the service insufficient : — 
Held : iiersonal service of tiio summons 
& order was not indispensable. — 
Ward v. Vance (1863), 3 P. b. 130. — • 
CAN. 

q. ,1 — The garnishees, though 

partners, resided in different places 
out of the jurisdiction of tho division 
ct., & but one of them was served. 
No order was made dispensing wittx 
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Execution. 


1. — At[achmc7it of dchta — Garnishee order: i 
Sub-sect. 5, C. dt D. (a).] 

order ; a fresh summons was then taken out in 
the proper name, &> personally served. In the 
interval between the two summonses Henry B. 
paid the amount of his debt to the official assignee 
under the judgment debtor’s insolvency : — Held : 
an application for execution under sect. 03 would 
be refused, a judge of this ct. having adjudicated 
in the matter, on which adjudication the garnishee 
had acted. — C ooper v. Brayne (1858), 27 L. J. Ex. 
446 ; sid) nom. Surridge v. Cooper, Cooper v. 
Brayne, 31 L. T. O. 8. 265. 

Annotation : — ^Refd. Robson v. Smith, [ISOSl 2 Ch. 118. 

Time within which effected.] — See K. 8. C., Ord. 
45, r. 1. 

2174. After debt due.] — Marks v. Booth 

(1891), 90 L. T. Jo. 302. 

Manner of service.]— *S’cc R. 8. C., Ord. 67, r. 2. 

C. Effect Before Service. 

2175. No charge created — Preventing payment 
to judgment debtor.] — Cooper v. Brayne, No. 
2173, ante. 

2176. .] — Elwell V. Jackson, No. 

2103, ante. 

2177. .] — Edmunds v. Edmunds, No. 

2112, ante. 

2178. .]— On Dec. 4, 1878, the solrs. of G. 

obtained after service on him an order on summons, 
charging all sums in the hands of H. payable 
to G. on taking tlie partnership accounts, with 
their costs, charges & expenses of or in reference 
to two action.s irrstituted to obtain a di.ssolution 
of the partnership between II. & G. to take ' 
the partnership accounts. Tlio order made in the 
actions was forthwith served on H. It was not I 
intituled in the matter of 8olicitors Act, 1860 ' 
(c. 127), or in the matter of the solrs. themselves. 
On Dec. 5, a garnishee order nisi, under It, 8. C., 
Ord. 45, r. 2, was served on 11., attaching all 
moneys in his hands then due or thereafter to 
become due to G. As the result of taking the 
partnei*ship accounts a sum was found due to G. 
which was in H.’s hands : — Held : (1) inde- 

pendently of 8olicitors Act, 1860 (c. 127), G.’s 
solrs. had a lien on the property recovered by 
them in the actions belonging to G., enforceable 
l)y an order in the actions, & such lien could not 
be displaced by any equitable charge given by 
G. ; (2) until service the garnishee order nisi did 
not bind the moneys in the hands of H. ; (3) at 
the date of tlie service of the order no debt was 
due by 11. to G., & inasmuch as the charging order 
had been lirst served, G.’s solrs. had thereby 
obtained priority. — Hamer v. Giles, Giles v. 
Hamer (1879), 11 Oh. D. 942 ; 48 L. J. Ch. 
508 ; 41 L. T. 270 ; 27 W. R. 834. 

Annotations Generally, Mentd. Aantin v. Jackson (1879), 

11 Cli. D. 942 ; I’ottcr v. Jack.son (1880), 13 Ch. D. 845 ; 


.Tackboii V. Smith, Ex p. Dijfby (1884), 63 L. J. Ch. 972 ; 
lloshor r. Crannia (1890), 63 L. T. 272 ; Rosa v. White, 
11894] 3 Ch. 326. 

2179 . Payment to wife of absconded 

debtor.]— Jones v. Williams, Giitens & Co., 
(1887), 4 T. L. R. 25, 0. A. 

Discharge of garnishee by payment.] — See 
Sub-sect. 8, 'post. 

D. Effect After Service. 

(a) In General. 

2180 . As charge on debt.] — Hamer v. Giles, 
Giles v. Hamer, No. 2178, ante. 

2181 . Extent of operation.] — Re General 

Horticultural Co., Exp. Wiiitehouse, No. 2132, 
ante. 

2182 . Judgment debt less than 

amount garnished — What debt attached.] — Rogers 
V. Whiteley, No. 2121, ante. 

2183 . — To money paid into court.] — 

Money in the hands of deft, was attached under a 
garnishee order to satisfy a judgment debt. I’lio 
judgment debtor assigned to pltf. the balance of 
the amount in the hands of deft., <fc notice was 
given of the assignment. Subsequently a 
garnishee order w^as sei'ved on deft, with respect 
to anotlier judgment debt. Deft, tliereupon paid 
tlie amount of the first judgment debt into ct., & 
the balance of the money in his hands he paid into 
ct. under the second garnisliec order. In an 
action by pltf. to recover the amount of the 
balance :— ii c/d .* (1) when the lirst garnishee 

order had been sa.tislied by payment into ct., the 
assignment took effect as to tlic balance in the 
hands of deft. ; (2) the money should have been 
paid to pltf., he was entitled to recover the 
amount. — Yates v. Terry, [1902] 1 K. B. 527 ; 
71 L. J. K. B. 282 ; 86 L. T. 133 ; 50 W. R. 2! 

18 T. L. K. 262, C. A. 

2184 . - Contrast to order absolute.] 

(1) In Jan. 1906, a limited co. issued to pltf. a 
nitge. debenture creating a lirst charge by way of 
floating security over all the property for tlie time 
being of the co. On June 15, 1906, deft, obtained 
judgment against the co., & served a garnishee 
order nisi on a bank in ri'spect of a sum of money 
standing to the credit of the co. in the books of 
the bank. On June 25, the garnishei! order was 
made absolute. On .June 29, a receiver of the 
assets of tJie co. was appointed on behalf of pltf. 
under tlie powers contained in his debenture. 
An interpleader issue having been directed to 
determine whether pltf. or deft, was entitled to 
the money : — Held : a garnishee order absolutci 
did not transfer to the garnishor the propeiTy in 
the garnished debt, & consequently the fact that 
the receiver was not appointed until after tlie 
garnishee order had been made absolute was 
immaterial, & pltf. was therefore entitled to tlie 
money in priority to deft. 


Mcryico on the otlior. Tlio division 
ot. judffo gave judgment against both 
in tlieir a.bseneci — llelel : the jiro- 
Idbition might be supported on tiiis 
ground.— C lakke r. Macuonalu( 1883), 
4 0. It. 31U.— CAN. 

r. Whether order can he served— Out- 
side the jurisdiction .] — Tlio garnishee 
order required by p. E. I. Garnishment 
Act, s. 12, may be validly served on 
tJxe primary delitor wliilo he is outside 
the jurisdiction of tho ct. — Da vidhos 
V. Wilkinson & Chandleii (1913), 12 
E. L. R. 412.— CAN. 

B. On whom served— Order attach- 
iny constable's pay — Corjjoration 

treasurer.]— On a motion to make 
aiisoluto an order attaching all debts 
duo by a murdeipal corpu. to deft., 


a police cortstable, wluch was Issued on 
Eeb. 27, & served on tho treasurer of 
the corjm. on tlie afternoon of the same 
day, it ajipearod that doft.’s salary was 
1>900 a year, payable monthly at tlio 
end of each month : — Held: although 
deft, was not a servant of tho corim., 
the treasurer was tlie proper jicrson to 
serve. — Falias Wilson (1907), 9 
O. W. R. 418 ; 13 O. L. R. 695.— CAN. 

PART V. SECT. 1, SUB-SECT. 5.— C. 

t. Payment by garnishee — Before 
service — Effect o/.]-— Payment by a 
garnishee, before service of a con- 
ditional order, though after notice of 
it, by telegraph or otherwise, la cause 
against making the order absolute, 
unless tho conditional order expressly 


directs that the debt shall be attached 
by the notice. — O’Donovan v. Dillon 
(1889), 24 L. R. Ir. 442.— IR. 

PART V. SECT. 1. SUB-SECT. 5.— 
D. (a). 

a. General rule.] — A judgment 
creditor cannot attach or garnish by 
a suit in equity a debt for which be 
has not obtained an attaching order 
at law. But, after obtaining 
serving such order, if a remedy in 
equity is needed for the realisation of 
tlie debt so attached, the creditor is 
entitled to fUo a bill for the purpose.— 
Blank v. Jakvib (1870), 16 Gr. 295 ; 17 
Or. 201.— CAN. 

b. Liability of garnishee — Construc- 
tion of Common Law Procedure Act 
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(2) It is necessary to recall what a garnishee 
order absolute really is. It does not give any 
lurther effect to the charge upon the debt which 
was created by the order nisi. The order nisi 
bound the debt in the hands of the bank, &. 
although it is called an order nisi, it is in fact the 
order which creates the charge, once for all, & 
not merely conditionally (Walton, J.). — Cairnky 
t;. Back, [1906] 2 K. B. 746 ; 76 L. J. K. B. 1014 ; 
96 L. T. Ill ; 22 T. L. B. 776 ; 60 Sol. Jo. -697 ; 
14 Mans. 68. 

Aiuwtalions : — As io (1) Befd. Evans v. Rival Granite 
Quarries, [lUiU] 2 K. B. 979 ; Sinnott v. Bowden, [1912J 
2 Ch. 414. 

2185 . Position of judgment creditor— Rights 
conferred by order.] — (1) A garnishee order does 
not create, as between the garnishor <fc garnishee, 
any debt either at law or in equity. Accordingly, 
a person who has obtained a garnishee order 
absolute directing a co. to pay to him a debt due 
by them to a creditor of his against whom he had 
recovered judgment, docs not thereby himself 
become a creditor of the co., & is not, therefore, 
entitled to petition for the winding up of the co., 
on failure by them to obey the order. 

(2) The question is what is the meaning of the 
words “ bind the debt in his hands ” ? It has 
been argued that it amounts to a transfer of the 
debt, but the whole scheme of the order is in- 
consistent with its being a transfer of the di^bt. 
There is no transfer. The garnishee order, there- 
fore, docs not make the garnishor a creditor of 
the garnishee. The order gives the garnislior 
certain statutory rights ; it enables the garnishor 
to say to the garnishee “ You shall not pay to 
your creditor the money which you owe him,’’ & 
to give a valid receipt A discharge for the money. 
It enables him, in the event of the money not 
being paid, to obtain execution (Pry, L.J.). 

(3) The garnishee order is no assignment to any 
extent of the debt due by the garnishee to the 
debtor of the garnishor. It merely gives the 
garnishor a lien upon that debt (Cotton, L.J.). — 

& Advertising Machine 
99 ; 69 L. J. Ch. 26 ; 61 
L. T. 682 ; 38 W. R. 67 ; 0 T. L. R. 7 ; 1 Meg, 
C, A. 

Annotations: — As to Cl) Consd. ITitchott r. Etifflish & 
Colonial .Syndicate, Q, B. 428. Apld. Cairnov v. 

Back, [1900] 2 K. B. 746; Norton r. YatcH, [1906] 
I K. B. 112. Refd. Jie Greenwood, SutclilTc v. Glcdhlll 
(1901), 70 L. J. (Jh. H26 ; Hr Monttromery Mooro Ship 
Goliision Doors ,Syndicat /0 (1903), 72 L. J. Ch. 024 ; 
Gci.sse V. Taylor, [1905] 2 K, B. 658 ; Sinnott v. Bowdon, 
[1912] 2 Ch. 414 ; Re Stoel Wing Co., [1921] 1 Ch. 349. 
Ah to (2) Consd. Norton v. Yates, [1906] 1 K. B. 112. .4.-< to 
(^3)^ Refd. Re Anglesey, Do Galvo v. Gardner, [1903] 2 Ch. 

2186 . Position of garnishee^ — Opportunity to 
dispute debt.] — (1) A judgment credit/or, who be- 
fore the filing of a liquidation petition by his 
debtor, has obtained a garnishee order nisi 
attaching debts due to debtor, is a secured creditor 
within Bkpey. Act, 1869 (c. 71), ss. 12, 16, & is, 
therefore, entitled to the attached debts as against 
the trustee in the liquidation, even though they 
did not become actually payable until alter the 
commencement of the liquidation. 

(2) The attached debts are absolutely bound as 
against the judgment debtor ; the order is an 


order only for the purpose of enabling the 
garnishee to show that he owes no debt to debtor 
(James, L.J.). 

(3) The moment tlie order of attachment was 
served upon the garnishee, tlie property in the 
debt due from him was absolutely transferred 
from tlie judgment debtor to the judgment 
creditor. The garnishee could then only pay his 
debt to the judgment creditor of his original 
debtor (James, L.J.). — Re Watt, Ex p. Joselyne 
(1878), 8 CAi. D. 327 ; 47 L. J. Bey. 91 ; 38 L. T. 
661 : 26 W. R. 646, C. A. 

Annotations: — As to (1) Refd. Re Hutchinson, Ex p. 
Hutchinson (1885), 16 Q. B. D. 515 ; Butler u. Wearing 
(1886), 17 Q. B. D. 182. As to (2) Consd. Re Hoare, 
Ex p. Nolsou (1880). 14 Ch. D. 41. Refd. Hamer v. Giles, 
Giles V. Hamer (1879), 11 Ch, D. 942. As to (3) Consd. 
Rc Curtoys, Ex p. Fillers (1880), 50 L. J, Ch. 691. Expld. 
Chatterton a. Watney (1881), 17 Ch. D. 259. Consd. 
Geisso V. Taylor, [1905] 2 K. B. 658. Expld. Norton v. 
Yates, [1906] 1 K. B. 112. Refd. Sinnott v. Bowden 
(1912), 81 L. J. Ch. 832. 

2187. Custodier for court — Of all funds 

attached.] — Rogers v. Whiteley, No. 2121, ante. 

2188. The effect of the 

service of a garnishee order nisi is to make the 
garnishee “ custodier for the ct. of tlie whole 
funds attached.” The service of such an order is 
a sufficient demand by operation of law to satisfy 
any right a banker may have as between himself 
A his customer to a demand before payment of 
money standing to the credit of the current 
account (Banks, L.J.). 

The service of the order nisi binds the debt in 
favour of the judgment creditor (Atkin, L.J.). — 
.Toachimson V. Swiss Bank Gorpn., [1921] 3 
K. B. 110 ; 90 L. J. K. B. 973 ; 126 L. T. 338 ; 37 
T. L. R. 534 ; 65 Sol. .lo. 434 ; 26 Com. Gas. 196, 
0. A. 

Annotations Mentd. Admiralty Comrs. v. National Pro- 
vincial He Union Bank of England (1922), 38 T. L. R. 492 ; 
Re British American Continental Bank, Credit General 
Liegoois’ Claim, [1922] 2 Ch. 589 ; Ih-ospcrity v. Glasgow 
Bank (1923), 39 T. L. R. 372 ; Tourulcr v. National 
Provincial & Union Bank of England, [1924] 1 K. B. 
461. 

2183. Relation of debtor & creditor — Between 
garnishee & judgment creditor — Whether con- 
stituted.] — Re Watt, Ex p. Joselyne, No. 2186, 
ante. 

' 2190. — — .] -Chatterton v. Wat- 

ney", No. 2097, ante. 

2191. — — - — -.] — Re Combined Weigh- 

ing <Sl, Advertising Macjiine Co., No. 2185, ante. 

2192. .] — In 1903, a limited co. 

issued a series of debentures creating the usual 
first charge ” by way of floating security ” on “ all 
real & personal property now or any time liercaftcr 
belonging to the co.” On Jan. 17, 1905, Y. & Co. 
obtained judgment against the co., & on the same 
day they obtained & served on T. & Sons a 
garnishee older nisi for a debt of £323 owing by 
that firm to the co. On Jan. 19, a receiver & 
manager of the co. was aiipointed in a debenture- 
holder’s action. Notice of this appointment was 
served on Y. & Co. on .Tan. 20. The debt of 
£134 having been claimed by both the judgment 
creditor & the receiver the money was paid into 
ct. On an interpleader issue to determine the 
question of priority: — Held: (1) as service of a 

I garnishee order nisi did not operate as an 

this action on Nov. 18, 1909, &. isBued 
a garnishee summons against a bank, 
wliich was served upon the bank on 
that day. On Nov. 17, deft, had a 
balance to his credit in tlie bank of 
$756.20 ; but the bank held a pro- 
missory note of deft, for 5700, maturing 
on Doc. 13 ; & on that day, Nov. 17, 
the bank charged the note to doft.’s 
account, allowing a rebate for tho 


(Fieforta), 1805, s. 216.]— Wilson r. 
IRAILL (1869), 21 L. T. 510.— AUS. 

0. Assignment before oHaching order. \ 
An order to pay over was made upon 
.^j^^iaons of wldoh tho judgment 
uebtor had no notice. It appeared, 
rosoiad such order, that 
the debt had been assigned before tho 
''^^oh the garnishees had 
uoLioo before tho summons was served 


on them, to wliich they did not apT>oar, 
& before they paid over tho money 
imder the order. The order was 
rescinded, with costs to bo paid by the 
judgment creditor, who was also aware 
of the assignment. — Fkrquson v. 
Carman (1866), 26 U. G. R. 26.— CAN. 

d. Balance in bank before service 
of order— -Applied to meet bill — After 
service of order.] — Pltf. commenced 
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Sect. — Attachment of dcbis—Ailarnishcc order: 

Sub-sect. 5, D. («), (6), (c) cfc (rf); sub-sect. (5, 

C. (a).J 

assignment in equity or amount to a transfer of the 
debt, the right of the garnishor was subject to such 
rights <5fc equities as already existed over this 
particular debt as the property of the co. ; (2) at 
the time the garnishee order was served there 
was an existing charge on this property by virtue 
of the floating security created by the debentures, 
which was cai)able of becoming a speciflc charge 
when the debenture-holders intervened &, conse- 
quently, the receiver was entitled to the money 
now in ct. in prioiity to the judgment creditor.— 
Norton v. Yates, [1900] 1 K. B. 112 ; 75 L. J. 
K. B, 252 : 51 W. R. 188 ; 50 Sol. Jo. 95. 
Annotations: — As to (1) Apld. Caimey v. Back, [lOOG] 2 

K. B. 740. As to (2) Consd. Sinnott r. Bowden, [1912] 

2 Ch. 414. Re!d. Evans v. Bival Granite Quarries, [1910] 

2 K. B. 979. 

2193. Rights of judgment debtor barred — To 
payment of debt .] — lie Watt, E.v j)- Joseeyne, 
No. 2180, ante. 

2194. As demand from banker -Of money in 
current account.] — J oachimson v. Swiss Bank 
CoRPN., No. 2188, ante. 

{b) Stay of ProceediiKjs. 

Sec Part II., Sect. 1., sub-sect. 1, ante. 

Forfeiture. 

2195. Forfeiture clause in will — Annuity.] — 

Bates v. Bates, [1881] W. N. 129 ; 19 L. J. N. (J. 
07. 

Annotalions : — ^N.F. Sutton, Carden v. Goodrich (1899), 80 

1j. T. 705; he Greenwood, Sutclitt’c v. Glodhill, [1901] 

1 Ch. 887. 

2196. Date of garnishee order — After pay- 

ment of income due.] — lie Sami*son, Sampson r. 
Sampson, No. 2108, ante. 

2197. — — .] — Under a will the in- 

come of a certain sum was to b(5 j)aid to Ij. U. 

during his life or until ... he shall do or suffer 
anything whereby the income, if payable to him 
absolutely, or any paih thereof, would become 
vested in any other person ” : — Held : no forfeiture 
resulted from a garnishee order absolute attaching 
dividmids accrued due in the hands of the trustees. 
— Su'JTON, Carden <fc Co. v. Goodrich (1899), 
80 L. T. 705 ; 15 T. J.. R. 397. 

Antudaiion Folld. He Greenwood, Buteliffe v. GledhIIl, 

(19011 1 Ch. 887. 

2198. .]--By will personalty 

was bequeathed in trust to jiay the income to A. 
foi' life “ or until he attempts to alien, charge or 
antieijjate the same . . . or until any other event 
liappens whereby, if tlie same were payable to liim 
absolutely for Ids life, ho would be deprived of the 
right to receive the same or any part thereof,” 
then over. A judgment creditor of A. served the 
trustees, who had accrued income in their hands. 


with a giirnisliec ovdvv:— Held : the garnishee 
order did not operate as a forfeiture of A.’s life 
interest. — Re Greenwood, Sutcliffe v. Gledhill, 
[1901] 1 Ch. 887 ; 70 L. J. Ch. 320 ; 84 L. T. 118 ; 
49 W. R. 461. 

Annotation .- -nenid. Durrau v. Durran (1904), 91 L. T. 

187. 

{d) In Bankruptcy and Whiding Up. 

Sec Bankruptcy, Vol. IV., pp. 87, 90, 165, 
No.s. 784-787, 818, 1510; Vol. V., pp. 640, 813, 
835, Nos. 5752, 5753, 0921, 6926, 6927, 6928, 
7069, 7070. 

See (-OMPAN 1 ES, Vol. X., pp. 761, 762, 763, 890, 
947, Nos. 4763, 4764, 4768-4771, 6059, 0481, 
0182. 

SuB-.sECT. 6. — Proceedings Subsequent to 

Order Nisi. 

A. On Failure of Garnishee to Aileud. 

See R. 8. C., Old. 45, r. 3. 

2199. Order made absolute — Validity of - No 
debt in existence at date of order nisi.] — Randall 

' "THGOW, No. 2120, 

B. Where Gartiishec AlUnids. 

(fl) Dv-ijuiic as io lAability. 

See It. S. Old. 45, rr. 3, 5. 

2200. Denial of debt — Aflldavit of denial — Sufll- 
I ciency — Denial of existence of any debt.] — Vinall 
I TO.' I>ASS, 

2201. Claim of set off — Debt due to garnishee — 
From judgment creditor.] — Under the garnishee 
clauses of C. L. P. Act, 1854 (c. 125), the garnishe<^ 
is bound to ])ay the amount duo by him to the 
judgment debtor irrespectively of any debts which 
may be owing to him, the garnishee, by the 
judgment creditor. ~ Sampson v. Seaton Ry. Co. 
(1871), L. R. If) Q. B. 28 ; 11 J.. .1. Q. B. 31 ; 31 
L. T. 672 ; 23 W. R. 212. 

Annotation Eeld. Tapp v Jones (1875), W. B. G94. 

2202. From judgment debtor —Only at 

date of attachment.] - Tappv. Jones, No. 2105, aide. 

2203. Debtor’s right only as 

trustee for judgment creditor.] — A garnishee cannot 
.set oil against a judgment creditor a debt duo to 
him, the garnisiiee, from tlie judgment debtor, 
if the garnishee was aware from the commenct'- 
ment of the transaction, wliich resulted in his 
becoming indebted to the judgment debtor, that 
the judgment debtor’s riglit to such debt, could 
only be as trustee for tlie: judgment creditor. — 
Fitt V. Bryant (1883), 1 Cab. & El. 194. 

2204. — - Debt for costs.] A 

garnishee can set off against a judgment creditor 
co.stH incurred by him, but not paid at the time the 
issue is directed, against which the judgment 
debtor is bound to indemnify the garnishee. — 
Rymill V. Wandsworth District Board (1883), 
1 Cab. & El. 92. 


layn it bad run, & tiiiis, if tills wan 
(dtoctive, reducing deft.’n balance to 
$ >0. Thiis was done witliout tlio 
knowledge or consent of deft. : — Held : 
tlie garnisiiee summons eflectively 
attached the whole sum of ¥756.20. - 
MoCTikauy r. Alrkuta. Cj^othinu Co. 
(1910), Id W. L. It, 680 ; 3 Alta. L. It, 
G7.--CAN. 

PART V. SECT. 1, SUB-SECT. 6.— A. 

e. Whether non-appearance is an 
admission of liability.] — Noii-appear- 
aiice of a fire insurance co. to a garnisheo 
summons is not such an admissloii of 
liability as will convert the claim into 
a debt. — HAJi'n'v. Edmonton Laundry 
Co., Colonial Assurance Co., Gar- 
nishee (1909), 2 Alta. L. It. 130.- CAN. 


f. ■ — — Where the garnishee 
does not appear to the garnlHheo 
summons, his default should bo taken 
as an admission that he owes deft, an 
amount equal to pltf.’s claim. — 
Dickson v. Van Hummell (1914), 27 
W. Ji. It. C42; 16 D. L. It. 774 ; 7 
Sask. L. It. 88.— CAN. 

g. Presumption rchuttahte.] — 

Default in appearance on the part 
of a garnisheo raises a presumption 
of liability', ]>ut only as far as the 
garnishor creditor Is concerned, & such 
presumption Is robnttablo upon an 
applicafion to set asiile the judgment 
by explanation of the failure to appear 
& proof that in fact no deft, was due or 
accurlng due to the debtor when the 
summons was issued. — Shierman v. 


HaRRIH & CUASKE (1915), 8 W. W. H. 
514 ; 8 Bask. L. K. 105.— CAN. 

PART V. SECT. 1, SUB-SECT. 6.- 

B. (a). 

h. Denial of debt — Open onlir (<> 
garnishee .] — The only party who had 
power to dispute the indebtedness of the 
garnishee to the judgment creditor is 
the garnisheo himself. — ^D empsti'ir ’*• 
Ellioti' (1890), 22 N. S. 11. 422.— CAN. 

k. Jtight of defendant to appear.] — 
Though a cleft, cannot show cause 
against a conditional order made on 
a garnisheo to pay money alleged to 
be due to deft,, yet, if served with the 
order, he Is entitled to appear on the 
motion to make it absolute, & to inform 
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2205. Counterclaim against judgment debtor. 
Stitmoi^k V. Camphfjx ^ Co., No. 20S1, <aifc. 

2206. Claim by third party— Duty of garnishee 
to Inform court -Lien for costs.] - Tin-: JiFAiinn, 
No. 2230, post. 

{(>) Proceedings io determine lAabilUy. 

Sec K. S C., Ord. 15, rr. 4, (5. 

2207. Dispute as to liability to be well grounded.] 
— 'ro entitle the garnishee to a writ under C. Ij. I\ 
Act, 1864 (c. 125), s. 04, he must satisfy the ct. 
or judge that he lia.s a real ground for disputing 
his liability for the debt.- — N ewman v. Rook 
(1858), 4 C. R. N. S. 434 ; 23 .1. 1‘. 290 ; 140 K. R. 

J 1.53. 

2208. Issue directed Discretion of judge to 
order.] — Under C. L. R. Act, 1854 (c. 125), s. 04, it is 
discretionary in the judge to order, if the garnishee 
disputes his liability, that the judgment creditor 
shall be at liberty to jirocet-d against the garnish(*e 
by writ. 

Qii. : wliether if the judge decline to make 
such an order, the ct. will review his decision, 
unless by consent. Scndtle : they may do so ; 
but they will not make the order unless such facts 
are shown as raise a reasonable ground for suf)- 
])osing that the judgment creditor is entitled to 
eK(‘(;ution. 

Where, the matter having been referred to the 
ci^. by the judge, the attorney of the judgment 
cr(alitor had, after judgment, taken an assignment 
from the garnishee of a debt growing due, A which 
had been i>aid before the application, there being 
nothing to show that the assignment <!k tlic pay- 
ment under it were not bond fide, the ct. refused 
to make an order.- Wise v. RiiiKEN.snAW (1800), 
29 L. .1. Ex. 210 ; 2 L. T. 223 ; 8 W. R, 420. 

2203. - - Jurisdiction of judge -No suggestion 

by garnishee -Debt alleged to be trust money.] — 

UoLtEUTS V. Death, No. 2131, ante. 

2210. - — Refusal by creditor —Attachment 
order dismissed — With costs.] — Where, in a 


garnishment j)roceeding under C. L. P. Act, 18.)1 
(c. 125), the garnishee disputes his liability, & 
the judgment creditor declines to proceed by writ 
imdtu- se(;t. 01, t he garnishee is entitled to have the 
attachment order dismissed with costs. — WiNTLE 
V. Wii.TJAMS (1858), 3 II. & N. 288 ; 27 U. .1. Ex. 
311 ; 157 E. R. 480 ; sub no7n. Re Smith, Windle 
V. WinniAMs, 0 W. R. 501. 

2211. Appeal from order — When court 

will entertain.] — Wise v. Bihkenshaw, No. 2208, 
ante. 

2212. Decision by master - Appeal to 

divisional court.] — An appeal lies under R. S. (k, 
Ord. 40, r. 0, to a div. ct. from the decision of a 
master upon the trial of an issue ordered by him 
under R. S. 0., Ord. 44, r. 4, in garnishee pro- 
ceedings. — Rlair V. Ulark, [1908] 2 K. B. 518 ; 
77 L. J. K. B. 047 ; 99 L. T. 172 ; 52 Sol. .To. 
198, D. U. 

Annoiatioas : — Consd. Cox v. Bowen, (1911) 2 K. B. Oil. 

Refd. Mason v. Bolton’s Library, [1913] 1 K. B. 83. 

See, 7WW, R. 8. 0., Ord. 51, r. 22 a. 

2213. Special case stated.] — Wilson v. Dcndas 


& Stevenson, No. 2078, aide. 

2214. Summary decision by judge in chambers 
—By consent — Decision final.] — Where, upon an 
attachment, under a garnishee order by a judgment 
creditor, of moneys due to the judgment debtor, 
a third party claims .such moneys for a debt due 
to him from the judgnumt debtor, & consents to a 
judge at (‘hambeis deciding the issue summarily 
between him A the judgment creditor, instt^ad of 
asking, under R. 8. (1., Ord. 45, r. 7, for an issue 
to be tried in th(* usual way, sucii decision of the 
judge is final, & (*annot be appealed against by 
such third party. — Eade v. Winser it 8on (1878), 
17 E. .T. B. 584, D. 0. 


(\ Order Absolute. 

(a) Effect of Order. 

2215. Contrasted with effect of order nisi.] 

Uaihney V. Back, No. 2184, ante. 


tlie (!t. by affidavit of sixcb facts as may 
l>c material.— -Lovkly v. White (1883), 
12 L. II. Ir. 381.— IR. 

PART V. SECT. 1, SUB-SECT. 6.— 

B. (b). 

l. Admission of indebtedness hi/ 
gnmishee. — -Issue as to araouaf. -Uu 
service of fjaniisliee orders tlie gar- 
aishees admitted a debt owiiuf to tlic 
judgiueiit debtor, but asked tlie pro- 
tection of the ct. as against mechanics 
lien-holders claiming the fund. There- 
upon, an order was made directing the 
Kiirnishee to pay the fund into ct. to 
abide the determinatlou of an issue 
bctw(!on the attafddnp: creditors & 
the lion-holders. In this issue the 
lien-holders failed, & proceeded upon 
t.heir liens against the property : — 
Held : the grarnishoes wore not estopped 
from requlrlnir an issue between thom- 
selvos & the attaching' creditors to 
ascertain what, if anything, was 
owing by the garnishees to the judg- 
ment debtor at the time of the service 
of t.he garnishee orders. — Gabuikle 
& Power v, Jackson Minks, Ltd. 
(1907), 0 W. L. R. 324.— CAN. 

m. Denial of liability — By de- 
fendant or garnishee — Issue to be tried.] 
— It is very doubtful If a deft., or a 
garnishee, lias the right to have a 
garnishee summons set aside on an 
application based merely on the ground 
that there is no debt due from the 
garnishee to deft. The remedy con- 
templated when there is no debt duo 
deft, by the garuishee is not by setting 
aside the garnishee summons whicli is 
properly issued, but the trial of an 
issue orthor summarily or otherwise 
as the circumstances of the case may 

J.— VOL. XXI. 


demand. — Haij.son v. Buounktein & 
Brounhtktn, [1923] 3 W. W. 11. 
83.'}.— CAN. 

n. Claim by third party — Bovver of 
court to direct issue.] — Where pi’ocood- 
ings are taken to garnish a debt which 
is claimed by a third party as assignee, 
there is no power to direct an inter- 
l)lcader issue to try the validity of the 
alleged assignment. — K ehh v. Fue- 
LKKTO.N (1861), 3 P. R. 19. — CAN. 

o Brmcdy of garnishee.] 

— Whore, on an appllcatiun for a 
garnishee order, the debt alleged to be 
duo to the judgment debtor was 
claimed by a third person, & on such 
ground the garnishee disputed Ids 
liability to pay it over: — Held: in 
the absence of any power to direct an 
interpleader issue, or summon such 
third person before the ct., the issue 
of a writ under C. 1 j. 15 Act, s. 291, 
was the proper course to adopt, & the 
garnishee, whore there were rival 
claimants for the debt, might file a 
bill in equity calling upon the parties 
to intcirplemd. — S i’pexceu t\ Conley 
(1876), 26 C. P. 274.— CAN, 

p_ — ^ — . Oamishee’s right to 

appeal.] — TJie garnishees Iiad the right 
to appeal against an order directing 
the trial of an issue between the judg- 
ment creditors & a claimant of the 
moneys attacliod.' — G an.vda Coi’ton 
C o. V. PaUMALEE (1889), 13 P. R. 308. — 
CAN. 

q. — — .1 — Where a gamishoc 

disputes Ids liability to a judgment 
debtor, the ct. has no power to order 
execution against him, but will direct 
an issue to try the same, & whore the 
garulshoc’s alleged indebtedness is to 


a third party, such party must bo 
sumtiionod, &, if ueeessary, an issue 
ordered to try his liability to the judg- 
ment debtor. — -MtiuNT Royal Millinu 
C o. V. Kwono Man Yuen & Leamy 
(1892), 2 B. C. R. 171.— CAN. 

r. .] — Whore it was 

charged by a judgment creditor tlial. 
a fraudulent arrangement had been 
made between the judgment debtor 
i<c Ids employers, the garnishees, 
whetehy a third person liad been 
substituted for debtor as the servant 
of the garnishees, & money paid to 
such third person, while debtor con- 
tinued to do tlie work : — Held : the 
judgment creditor was entitled to have 
an issue directed, to which the third 
person should be a party, to determine 
whether there wan at the time of the 
service of the attaching order any debt 
duo or acornhig from tho garnishees 
to debtor.— M illar v. Thompson 
(1900), 19 P. R. 294.— CAN. 

s. — — .] — 'Wlioro it is con- 
tended that the debt sought to be 
attached is due from the garnishee to 
a third person. Attachment of Debts 
Act, 8 . 12, provides that “ the garnishee 
or any person claiming to be 
interested ” may make a suggestion 
to that effect. The phrase “ any 
person claiming to be interested *’ 
Includes the third party. — Hallson 
V. Brounstein & Brounstkin, (19231 
3 W. W. R. 835. — CAN. 

PART V. SECT. 1, SUB-SECT. 6.— 
C. (a). 

2215 i. Contrasted with effect of order 
nisi.]— SALAMAN V. Donovan (1860), 
2 L. T. 92.— IR. 

t. Effect of service of order .] — A 

T T 
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Serf. 1. — Aiiacliment of dehist — Garnishee order: 

Sub -seel. 0, C. {a), jb) (c) 1 ). ; sub-sect. 7.] 

2216. Right of garnishor — To be made co- 
plaintiff against garnishee — Garnishee a judgment 
debtor.] — A garnishee order was made absolute 
in favour of judgment creditors of W. attaching a 
judgment debt recovered by W. against M. : — 
Held : this was a devolution of estate by operation 
of law within K. S. 0., Ord. 50, r. 2, & that the 
judgment creditors of W. were entitled to be added 
as co-pltfs. in the action of W. against S., but not 
to have the conduct of the action. — W allis v. 
Smith (1882), 51 L. J. Oh. 577 ; dO L. T. d73. 

2217. Debt due by garnishee — Not transferred to 
garnishor.] — Caiuney v. Back, No. 2184, ante. 

Compare Nos. 2121, 2186, 2188, ante. 


(5) Setting Aside Order. 

2218. Order made by mutual mistake — Money 
ordered to be repaid.^ — M ooue v. Peachey (1892), 
8 T. L. R. 400 ; 36 Sol. Jo. 321, C. A. 

Annotation :™Folld. Marshall v. Janios, [1905] 1 Cli. 432. 

2219. .] — A garnishee order, made 

upon evidence afterwards proved to be mistaken, 
may be set aside although it has been made abso- 
lute &. has been acted upon. — M arshall v. James, 
[1905] 1 Oh. 432 ; 74 L. J. Oh. 279 ; 92 L. T. 681 ; 
53 W. R. 303 ; 49 Sol. Jo. 259. 

2220. On subsequent acceptance of issue by 
defendant.] — A garnishee order absolute, regularly 
made, was set aside on the facts, deft, having, by 
accepting an issue after the order absolute, pre- 

s. Claim not disputed.] — Deft. co. 
went into voluntary liquidation on 
Doc. 7. Idtf. served a garnishee 
surmnons on an Insurance co. to attach 
certain insurance moneys under a loss 
to defts,, but there had been no adjust- 
ment of the loss. On Dec. 10 an order 
was obtained staying all actions. The 
claim against the insurance co, was one 
for damages, & not one of debt. The 
garnishee did not dispute tho claim : — 
Held : the liquidator was entitled to 
apply to set aside the summons. — 
Haicit V . Edmonton IjAUNdky Co., 
Cloi.ONi.YL Assuuanck ("o., Gaunisiiek 
( 1909), 10 W. L. R. 004 ; 2 Alta. L. R. 
130.~CAN. 

t. Judament by default — Letter mis- 
laid by clerk oj court. \ — A garnishee 
applied to set aside a judgment entcro<l 
against him for default of appearance. 
As it appeared his letter to tho clerk 
of thect, advisingthat notes In question 
were jiot due for some time had been 
mislaid by t he clerk : — Held : ho 
should be allowed iu to defend on 
terms. — H untkuv. Collins (1909), II 
W. L. R. 85.— CAN. 

aa. Affidavits not complyiny vnth 
rules .] — A garnishee summons 8; sub- 
sequent proceedings founded thereon 
were set aside because the atHdavits 
on which the summons was granted 
did not comply with rule 384.-- 
I.Mi'ERiAL Rank of Canada r. Mii.i.EU 
(1910), 13 W. L. R. 260.— CAN. 

bb. . 1 — To comply with rule 

384 tlie attldavit must be made by 
pltf. or his advocate or agent, & the 
attldavit of a student in the otflce of 
pltf.’s solr. is not a fonndation for a 
summons : — Held ; deft, was entitled 
to have the garnishee summons set. 
aside, although he himself, in his 
summons to set aside the garnishee 
summons, had not set out Ids objwd Ions, 
as required hy rule 540. Ruhi 384 
refers only to mol ions to set aside for 
Irregularits' ; A' it is douldful wluitlier 
it applies to a defect which is more 
than an Irregularitv. — MoiiR v. 1’arkh 
( 1910), 15 W. L. it. 250.— CAN. 

00 . Service irrcyular — Knoudedyc of 

{ iarty.}—\V hero a garnlslice summons 
ms been served on a deft, after tho 
expiry of tho time limited for sucli 
service & the garnishee pays over tlio 
garnished money to iilti.’s solr. witli 
full knowledge of the irregularity in 
the service, lie cannot afterwards 
roly upon tho irregularity in an attempt 
to have tho garnishee siunmons sot 
aside. — M cKay v, Prohar (No. 2), 
[1922] 3 W. VV. R. 039 ; 70 D. L. R. 92. 
—CAN. 

dd. Debt assigned hy debtor — Notice 
given to garnishee — No cause shown by 
mistake. ] — Pltf. had o htained a garnishee 
order attaching a debt alleged t/O l>o 
duo to doft. by a county council, & 
calling on tlie county council to sliow 
cause why it should not he paid to 
pltf. Tills order was served on the 
county council. Prior to the date of 
tho order tho debt had been assigned 
for value hy doft. to third parties, & 


judgment creditor docs not, properly 
speaking, become a creditor of t he 
garnishee by service of an attaching 
order upon the latter.-^— Waudrope v. 
Canadian 1*acific Ry. Co. (1884), 

7 O. R. 321.— CAN. 

a. ,]— A garnishee order binds 

only so much of the debt owing to 
debtor from a l.hix’d party as debtor 
can honestly deal with at llic t ime the. 
garui.shee order 7iisi is obtained 6c 
served.— Beaty v. Hacicett (1892), 
14 V. R. 395.— CAN. 

b. — — .] -McKinnon il Coffin 
(1906), 2 K. L. R. 176.— CAN. 

0 . — > — .] — -A garnishee order only 
binds the attached debt to the extent 
to which the judgment debtor himsell' 
can deal with it.— O’C onnor r. Ire- 
land, 11S97J 2 1. R. 150.— IR. 

d. .] — An order of attneh- 

ment binds moneys attached in the 
hands of the garnishee subject to 
existing liens & charges. — G uthrie 8c 
I jARNAcri VVoodwaue Co. r. Mouoan 
(1883), 1 N. Z. L. R. 356 (8. C.).— N.Z. 

e. To ichom jjayment directed .] — ■ 
Ontario Bank v. Hagoaut (1888), 5 
JMan, L. R. 204.— CAN. 

f. WheAher garnishee must obey .] — 
Harris v. ('ordi.ngi.kv & Moijsonh 
Bank (1899), g. R. 16 S. C. 501.— CAN. 

g. . ] — PJtfs., by a garnishee 

order, attached moneys in the hand.s 
of tho garnishees owing to defts, 
Defts. had previously assigned to 
trustee.s for bondholders all the profits 
6c income of tiie eouceru, A', the trustees 
therefure claimed the moneys as against 
pltfs. The deed of assignment pro- 
vided that defts. might use tho income 
a.s.sigiicd in carrying on their huslness 
until default, iu itaymeiit of the bonds, 
6c pltfs.’ claim was for goods requirecl 
by defts. in tho ordinary course of tlieir 
busine.ss :—Ueld : dcits., if the moneys 
attached had (loiiu! to their haiuls, 
mlglit properly liave applied them in 
payment of pltfs.’ claim. — National 
ELE crmiu Manufac Turing Co. r. 
Manitoba Elec'tric & Gas Light Co. 
(1893), 9 Man. L. It. 212.— CAN. 

PART V. SECT. 1, SUB-SECT. 6.— 

C. (b). 

h. Order made by mutual mis- 
take.] — Wliere a garnishee order has 
been made upon a mistake of fact, 
tho party paying tiiereundcr cannot 
recover unless tlie order has boon set 
aside before action brought. — Part- 
ridge V. Nationat. Insurance Co. of 
A uemALASiA (1876), 2 V. L. R. 203.— 
AUS. 

k. Collusion between judgme.rU credi- 
tor d: debtor.] —The exor. of tiic gar- 
nisliec having on affidavit denied tlie 
debt, & imputed collusion between the 
judgment creditor & diditor, which 
^vas not denied, the attaching order 
was rescinded.— W ard r. Vance (1863), 

3 P. R. 210.— CAN. 

1. Order in excess of debt .] — 
Where it w'as discovered that the order 
wa.s for too much, it was rescinded. 


except as to the jiroper sum. — S eh.sionh 
r. SmACllAN (1864), 23 U. C. R. 492. — 

CAN. 

m. Garnishees not suable hi the 
jjnwince.] — -Application by deft, to set 
aside a garnishing order. Tiie debt 
alleged to be due by the garnishees 
was in respect of a life insurance policy. 
Tho insurance co., tho garnlslices, 
had no office in the province. Jj. 6c K. 
acUid as its agents in Winnipeg, having 
power merely to receive applications 
for insurance. Tho premiums & the 
amount insured in case of d(;ath w'cre 
payable at Montreal : — Held : as the 
insurance co. could not be sued in this 
provinci;, tlie garnishing order should 
be dischargcid. — M cArthur t>. Mac- 
donnel( 1884), IMan. L.R. 334. — CAN. 

n. J urisdietion of county court .] — 
A county ct. judge has power not only 
to grant a garnisbiio attaching ordio- 
in a g. B. case, but also to set 1 he order 
aside if improperly i.ssued. — T homfho.n 
r. Wallace (1886), 3 Man. L. R. 686.— 
CAN. 

o. Garnishee outside jurisdie- 

tiou.] — A county ct. judge Jias power 
to set a.side a garnisliiug order made in 
a g. B. action. A garni.shing order was 
set aside upon it appearing that the 
garuisheo did not reside within the 
jurisdict ion. --Dick r. Hughes (1888), 
5 Man. L. R. 259.*— CAN. 

p. Hearsay evidence — Affidavit based 

on information belief.] — -Where it 

appeared that a garnishee order had 
been set aside on tho strength of an 
affidavit of the partner of deft.'s 
attorney based on Information & belief : 
— Held : as the application to set 
aside the garnishee order was one that 
alfected 6c dispo.sed of tlie rights of the 
parties & was not merely intei'loculory, 
it should not he granted on the material 
put in, which was mere licarsay 
evidence.- — ^B raun v. Davls (1894), 9 
Man. L, R. 539.— CAN. 

q. Deft, made ap- 

plication to set aside a garnishee 
8uminon.s on the grounds that tlie 
affidavit filed on the application for 
such garnishee summons w'as Issued 
upon insufficient evidence ; — Held : 
since the amendment of the .ludicaturc 
Ordinance in 1897 an affidavit on 
information & belief is sufficient & 
the grounds of belief need not be 
given, — Addiho.n v. Dickson (1907), 
7 W. L. R. 291.— CAN. 

r. Affidavit not in prescribed form.] 
— Apiiiication to set aside attacli- 
ing order. The affidavit on which 
tills order had been obtained stated 
that defts. were “ jointly ” instead of 
'• justly ” indebted after making all 
“ deductions ” instead of “ dlseounts ” 
as in tlio form required. The rule 
says the affidavit may he iu tlie pre- 
scribed form ox “ to the like eff ect '’ 
Held : this will cover ** deductions,” 
but not “ jointlj’’,’* altliough the latter 
was a typewriter's mistake. Attaching 
order set aside. — Johnson v. Cualmerh 
(1909), 12 W. L. K. 606.— CAN. 
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eluded himself from relying on the point. — Bur- 
hell & 8onr V. Read (1891), 11 T. L. R. 36, 0. A. 

(c) Appeal from Order. 

See R. S. 0., Ord. 51, r. 21, &, geiierally, PiiAirncE. 

2221. Time for appeal — Extension granted — 
Order made under mistake.] — Moore v . Ceaciiey 
(1892), 8 T. L. R. 406 ; 36 Sol. .)o. 324, 0. A. 
Annotation: — Mentd. Marshall v. James, [1905] 1 Ch. 4.32. 

2222. To what court — Appeal from judge at 
chambers — Affirming order absolute by master — 
Judicature Act, 1894 (c. 16), sect. 1, ss. 4.] -An 

appeal from an order of th(‘, judge at chambers 
allirming an order of the master making absolute 
a garnishee order is a matter of practice & ] 3 ro- 
cedure within sect. 1, sub-sect. 4, of the .Tud. Act, 
1891 (c. 16), s. 1 (1), & the apjieal tlierefore lies 
to the Ofc. of Appeal, not to the Div. Ct. — 
Hockley v . Ansah (1890), 44 W. R. 666 ; 12 
T. L. R. 499 ; 40 Sol. Jo. 622, D. O. 

Order of county court .] — See County Courts, ’ 
Vol. XIII., p. 526, No. 783. 

D. Enforcing Payment. 

2223. By action — When allowed — Discretion of 
court.]— VViSE V. Birkenshaw, No. 2208, ante. 

2224. Collusion by garnishee & judg- 

ment debtor.] — While an action is pending against 
the garnishee, the ct. will not without evidence 
of collusion between liim & the judgment debtor, 
grant a writ against the garnishee under C. L. 1\ 
Act, 1854 (c. 125), s, 61 , — Pc Clatton, Richard- 
son V. Greaves (1861), 10 W. R. 45. 

2225. Not recoverable by execution.] 

— An action for debt will lie on a garnishee order, 
but should not be resorted to if the amount can 
be recovered by execution under R. 8. C., Oi‘d. 45, 
r. 3. A garnishee order absolute had been 
obtained, under Ord. 45, r. 3, against a limited co. 
having property abroad, but none in this country 
on which execution could be levied x—Hcld : under 
Ord. 42, r. 24, the garnishor could maintain an 
action on the garnishee order for the debt thereby 
ordered to be paid to him by the co., the gar- 
nishees, with a view to his presenting a petition, as 
a judgment creditor for winding up the co. 

If the judgment creditor does obtain payment 
from the garnishee in obedience to a judgment or 
under execution on it, the payment will discharge 
the garnishee as if the payment had been made 


without action (Bindley, M.R.). — Pritchett 
V. Enolish & Colonial Syndicate, [1899] 2 
Q. B. 428 ; 68 B. J. Q. B. 801 ; 81 B. T. 206 ; 
47 W. R. 577 ; 43 Sol. .lo. 602, O. A. 

Anrutlations — "Retd. Furbor v. Taylor, [1900] 2 Q. B. 719 ; 

CbnsHO V. Taylor, [1905] 2 K. B. 058 ; Savill v. Dalton, 

[19 J 5] 3 K. B. 174. 

2226. By execution.] — A judgment creditor ob- 
tained a garnishee order attaching a debt due to 
his debtor. After the order was made absolute, 
but before execution levied, the judgment debtor 
became bkpt. The judgment creditor then issued 
<‘.xecuiioii against the garnishee. The garnishee 
applied to set the execution aside. The assignees 
in bkpey. had notice of all the proceedings, & 
declined to make any claim ; — Held : the execu- 
tion would not be set aside. — European Bank, 
JjTd. i\ Fox, Ex p. General Estates Co., Btd. 
(1866), B. R. 2 Q. R. 85, n. ; 15 J.. T. 288 ; sab 
nom, Eetropjcan Rank v. Fox, Ex p. British 
Meroan3ti.e Bank, 15 W. R. 158. 

2227. .] —Randall v. Iathoow, No. 2120, 

ante. 

See R. 8. (]., Ord. 45, it. 3, 6. 

By bankruptcy proceedings.] — See Rankruptcy, 
Vol. IV., pp. 87, 88, Nos. 784, 785, 792. 


8 CR -S ECT. 7 .— PrIO IMTIES . 

Effect in bankruptcy.]- now, Bpkey. Act, 
1914 (c. 59), ss. 40, 41 ; Bankruptcy, Vol. V., 
pp. 808 et seq. 

2228. Against general lien -Of solicitor.] — The 
general lien of an attorney on a judgment, for 
costs due from his client, does not prevail over an 
attacliment under the garnishee clauses of the 
C. B. P. Act, 1854 (c. 125). — Hough v . Edwards 
(1856), 1 H. & N. 171 ; 26 I.. J. Ex. 54 ; 2 Jur. 
N. 8. 814 ; B56 E. R. 1164. 

Anruyiniiojis : — Consd. Cole v. Eloy, [1894] 2 Q. B. 180. 
Refd. North v. Btewarb (1890), I5 App. Caa. 452 ; Ee 
Knight, Knight v. Gardner, [1892] 2 Ch. 368. 

2229. Against particular lien — Of solicitor.] — 

An order obtained under C. B. P. Act, 1854 (c. 125), 
s. 61, attaching a fun^l in the hands of a garnishee 
to answer a judgment debt, will not displace the 
prior lien for costs of a solr. who has given notice 
to the garnishee. Qii. : if he had not given 
notice. 

8. & W. acted as attorneys fur P., pltf., in an 


notioo of the assignment given to the 
county council. Owing to a mistake 
ou tlie part of the secretary of the county 
council, no cause w^as shown against 
tiie conditional order & it was made 
absolute ; — Jield : the ct. has juris- 
diction to set aside the absolute order, 
in the circumstances. It should he set 
aside. — O’B ulkn v . Killeen, [1914] 
2 I. li. 63.— IR. 

PART V. SECT, 1, SUB-SECT. 6.— 
C. (0). 

©. Application for new trio! — Time 
for ,] — A judge of a division ct. has 
power in garnislunont proceedings 
when the justice of the case requires 
it, to grant a now trial after the lapse 
of fourteen days. — Re McLean v . 
McLkou (1871), 5 P. R. 467.~CAN, 

f. .] — 'Division Cts. Act, 

R. S. O., 1887 (c. 51), 8. 145, as to 
applying for a new trial witliin fourteen 
days, does not apply to a garnishee. — • 
Hobson v . Buannon (1895), 27 O. R. 
115.— CAN. 

g. Whether garnishee party to 
cause — 43 Viet. c. 8, s. 17 (O).] — 
Cameron v. Allen (1883), 10 P. R. 
192.— CAN. 

Order of county court .] — 


Under County Ct. Act, 11. S. O. 1887 
(c. 47), s. 42, an appeal lies to the ct. 
of appeal from llie order or judgment 
of a county ct. <lispositig of tin Issue 
directed by an order made in an action 
in sucii comity ct. upon a garnlsliing 
application ; & claimant, pltf., in tlie 
issue, thouglj not a party to the original 
action, may be appH. — Henderson r. 
Rogers (1893), 15 P. 11. 241.— CAN. 

k. Application to vary order 
setting aside garnishee summons-^ 
Acted on — Docs rud preclude plaintiff 
from appealing.] — 'The fact that pltf. 
had applied to vary tlie order sotting 
aside tlio garnishee siunmous Si had 
acted on it as amended : — Held ; not 
to preclude him from appealing from 
the order,— Tijombe v . Westcott & 
Westcott, [1922] 2 W. W. R. 727 ; 
66 D. h. R. 250.— CAN. 

l. Where no appextl lies- — Attachment 
of decree held Iry debtor against third 
party.] — L. &: another hold a money 
decree against 8. In execution thereof 
they attached a nitgo. decree held by 
S. against one D. They next applied 
for the sale of tho mtge. decree, wliich 
they had attacheil in execution of their 
own money decree. To this D. objected 
that tho decree has been already 
satisfied. His objection was disallowed, 


& on appeal by I), from the order dis- 
allowing the objectiuji : — Held : no 
appeal would lie. — I suri Dat v . Mewa 
Lal (1904). I. L. R. 26 All. 136. — IND. 


PART V. SECT. 1, SUB-SECT. 6.— D. 

m. As <£• when debts become payable 
— Power of court to niaJce order.]— 
There is power to make an order against 
the garnishee for payment of his debts, 
as Sc when they become payable, 
instead of making a fresli order as each 
falls due, — F kaher r. McArthur 
(1879), 12 N. S. R. (3 R. & C.) 498.— 
CAN. 

n. By committal — County court 
judge presiding in division court.}— 
The county ct. judge, presiding in a 
division ct., has no power to commit 
a garnishoo for default in making 
payments pursuant to an order after 
judgment. — Be Dowijcit v. Duffy 
(181)7), 29 O. R. 40.— CAN. 


PART V. SECT. 1, SUB-SECT. 7. 

2229 i. Against particular lien — Of 
solicitor .] — An attorney’s lien for costs 
as between 1dm & his cliont, tho judg- 
ment debtor, will not he allowed to 
stand in the; way of an attachment. — 

T T 2 
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Sect. '[.—Atlachmcni oj debts— Gariuslice order: 

Sub-sccts. 7 8.) 

action for damages, & also as lus solrs. in a suit 
institut/€*d against him in equity to restrain the 
proceedings in the action. The ct. made an f»rder 
in the suit, directing payment to P. of a gross sum 
for damages costs : — Held : S. & W. liad a lien 
upon the fund for their costs, both in the action 
& in the suit. — S ympson v. Pjiotheho (1857), 20 
h. J. Oh. (171 ; 2{) I.. T. O. S. 825 ; 8 .lur. N. S. 
711 ; 5 W. K. 811. 

Annoiaiions : — Consd. The Leader (ISG8), li. R. 2 A. & K. 

314; Birchall v. Pugin (ISTrO. L. K. 10 C. 1‘. 307. 

Reid. Mercer r. (iraves (1872), 41 L. J. Q. R. 212 ; CU)le v. 

Eley (1804), 70 L. T. 802. 

2230. .] — If the judgment debtor 

receives a debt which has been attaclicd, from the 
garnishee, with notice of the lien of the judgment 
debtor’s attorney, he will be liable to repay it to 
the attorney. — E isdell r. Coningiiam (1859), 28 

L. J. Ex. 218. 

AnnotcUums : — Consd. Birchall v. Pugin (187;)), L. R. 10 

C. P. 307. Reid. Mercer r. Graves (1872), 4 1 L. .1. y. B. 

212 ; Robson v. Smith, [1895] 2 Ch. IIS, 

2231. — — .J —Deft, having recovered a 

sum of money in an action brought by him against 

M. , B., deft.’s attorney in that action, had taken 
out a summons for an order charging his costs 
in such action upon tlie sum recovered. Pltf. 
afterwards, having recovered judgment in his 
action against deft., olitained an ex ]). garnishee 
order attaching the sum recovered by deft, against 
M. in execution. 

Under these circumstances the parties came 
before a judge at chambers, claiming to have a 
charging order on the judgment debt as property 
recovered within Solicitors Act, 1800 (c. 127), 
s. 28, & pltf. claiming an order on M. to jiay the 
sum attached to liiin. The judge made an order 
in favour of B. ; — Held : he w’as right in so 
doing ; the sum recovered was propeHy within 
the sect., & the attorney was entitled to priority. — 
Birchall v. Pugin (1875), L. R. 10 C. P. 897 ; 
44 L. J. 0. P. 278 ; 28 W. R. 923 ; sub nom. 
Burchell r. Pugin, 82 L. T. 495. 

AnnotalumH : — Folld. .Shippey f. Gruy (1880), 49 L. J. Q. B. 

524. Reid. Charlton v. tMiarlton (1883), 49 L. T 267 ; 

Cole r. Eley. [1894] 2 Q. B. 180 ; .Smeltiiig Co. of Australia 

V. I. R. Coinrs., [1896] 2 Q. B. 179; Farrant. v. Calcy 

(1924), 68 8^01. Jo. 898. Mentd. The Marie Gartz 

(No. 2), [1920] P. 460. 

Bank of UrricR Canada v. Wallace 
(1858), 2 P. R. 352.- -- CAN. 

2229 ii. — ^ — — • — An attorney’s 
lion for (tosts as between him & his 
client, the judgment debtor, will not 
he allowed to Ktaiid in the way of an 
attachment. — R. v. Benson (1858), 2 
P. R. 350.— CAN. 

2229 iii. — .1 — An award for 

an atnount, togetiior with costs, having 
been made in favour of a party, the 
costs were taxed by consent, & the 
am<.)unt promised to he pai<l to the solr. 
of the party ordered to receive such 
costs. A garnishee order w'as subse- 
quently obtained by a third party, 
under which tlie amount awarucjd 
the costs were paid over to such tliird 
party, with noticA^, liowever, of the 
Holr.’s lien for the costs. In tlicse 
circumstances a motion made to stay 
proceedings to enforce payment of the 
t!osts imder the award, at tiic Instance 
<tf the solr, to whom they were payable, 
was refused witli costs. — McAean v. 

Beain'Y (circa 1860), 1 Cfi. Ch. 138. — • 

CAN. 

2229 iv. .] — On a motion on 

behalf of pltf. for an attachment of all 
debts duo deft, by M., a Hen for his costs 
was set up by tlio attorney wIjo had 
entered the judgment for deft, against 
M., but no notice had been given by 
tile attorney to M., nor had any effort 


2232. .] Pltfs. were the solrs. for W. 

in an action in wliicli he recovered a sum of money. 
Deft, was a judgment creditor of W. & obtaine<l 
ex parfc, on the day that judgment was signed in 
the above action, a garnishee order attaching all 
debts due to W. On the taxation of costs on 
the same day i)ltfs. for the lirst time learned of 
deft.’s claim, then gave notice to deft, in the 
action in which W. was pltf., of their claim of 
lien, & within five days applied for an order 
declaring Diat they were entitled to a cliarge on 
the money recovered by W. ; — Held: (1) pltfs. 
liad a lien for their costs on the sum recovered 
by W. <fe they were entitled to the order sought 
for ; (2) tlie garnishee order obtained by deft, 

did not take priority over that lien. — SiiirraY r. 
Grey (1880), 49 T.. J. Q. B. .524 ; 42 L. T. 078 ; 
28 W. R. 877, C. A. 

Annotations: — As to (1) Folld. Dallow u. Garrokl (1884), 
14 Q. B. D. 543. Apld. Culc tJ. Eley, [1894] 2 y. B. ISO. 
Reid. Charlton c. Charlton (1883), 49 L. T. 267 ; Watts r. 
Hetley (1899), 44 Sol. .To. 134. As to (2) Folld. Dallow r. 
Garrold (1884). 14 t). B. D. 543. Apld. Jtr Suftiehl & 
Watts, JSx 7). Brown (1888), 20 Q. B. D. 693, Refd. Cole 
V. Eley, [1894] 2 Q. B. 180. 

2233. •! — The proceeds of a /i. /o., 

issued on behalf of a suecessfnl pltf. in an action, 
vv’^ere attaclukl in the hands of the shcrifl' by a 
gamislice summons from a county ct. to answer 
a judgment obtained against pltf. in that (;t. 
Pltf.’s solr. in the action, who had received notice 
of the service of the garnishee summons, subs(‘- 
qucntly obtained an order under Solicitor’s Act, 
1890 (c. 127), s. 28, charging the fund reccjverod 
with costs of tlie ac tion remaining due to him ; — 
Held: such order was rightly made <fe the .solr.’s 
claim was entitled to priority over the claim of the 
judgment creditor of pltf. under the garnisliee 
summons. — DiUJ.ow v. Garrold (1884), 14 

Q. B. D. 518 ; 54 L. .T. Q. B. 70 ; 52 !>. T. 210 ; 
88 W. R. 219 ; 1 T. L. R. 114, C. A. 

An not at ions : — Apld. Jir Sufl)(4il 6c W'atts, Kx p. Brown 
(1888), 20 Q. B. D. 693. Reid. Cole r. Eley (1894). 38 
Sol. Jo. 533 ; The PuiIh, [1896] 77 ; Watts v. Hetley 

(1899), 44 Sol, Jo. 134 ; Ha Deakln, Kx //. Daiiieil. [1900] 
2 y. B. 489 ; The Marie Garl/ (No. 2), [1920] P. 460 . 

2234. — Scott v. 1*eak IIii.l Gold- 

fields, Ltd. (1908), Times, Nov. 10, G. A. 

2235. — — 0£ proctor.] — A ]>roctor’8 lien on a, 
fund in ct. is not alTected by a garnishee order, 
h he is entitled to be paid his costs in priority 


been made by him to Kocure his costs : 
— Held : the claim of the attorney 
could not prevail over the attacluncnt. 
— (kji'K V. Bliss (1876), 10 N. S. R. 
(1 R. & C.) 299.— CAN. 

2229 y. — ] — In garnishco 

proceedings a e.t. will, as against tlie 
attacliing creditor, protect an attorney ’s 
lien for costs of the action or suit In 
whicli, or by which, the debt attached 
has been recovered, where the garnishee 
has notice of the lien. — (Janadian 
Bank of Commkrc::e v. Ckouch (1881), 
8 P. R. 437. — CAN. 

2229 vi. .] — Costs are de- 

creed to be paid by C. to A. or B. his 
solr. An attachment is delivered to the 
sheriff. C., who has a demand against 
A., issues a sequestration for it, pays 
the costs to tlio sheriff, & lodges the 
sequestration with the sheriff. JScmble : 
if the money be paid into ct., B.’s lien 
for costs will prevail over C. ’s sequestra- 
tion. — Williams v. Reeves (1801), 
12 J. Ch. R, 173.— IR. 

o. J'Hority hy order of service.] — 
Several judgment creditors proceeding 
against same garnishee are outltlod in 
tlic order in wldch their attaching 
orders are served, not ratably. — Tate 
V. Toronto Corpn. (1862), 3 P. R. 181. 
— CAN. 

-.1— A garntshec order was 


taken out in the first suit in the county 
ct. at E., it served on slieriff’s bailiff 
at E. it tlie deputy slierifl at W. In 
the second suit a garnishee order issued 
out of the Ct. of y. R. was served on the 
sheriff personally, snhsequentiy to tlie 
service etfecUid in the first suit. JMtf. 
in the rtrst suit took out a siminions 
to settle tiic priorities : — Held : service 
on the deputy sheriff in his office during 
office hours was good service on the 
sheriff, it an order so served had pr«‘- 
cedence over an order subsequently 
served on the sheriff.— Beach i’. 
Graves, Dominic.n Type Co, r. 
Graves (1884), 1 Man. L. R. 20. — CAN. 

— . — Officers of 5aw/c.]" -Inter- 
pleader proceedings were taken by the 
Bank of Nova Scotia to determine 
tlio priority of attaching process served 
on it by two creditors of an absconding 
debtor. Under Jud. Act, process may 
be served on a corpn. by serving same 
on tlie principal officer thereof or on the 
clerk or secretary. One of the creditors 
served the president & secretary of the 
bank at Its head offioo. The oth(U’ 
creditor, before making any service in 
same maimer, & before the service or 
the first-mentioned creditor, served the 
process on the mauagor of the branch 
of the bank in which the absconding 
debtor’s money was deposited, & he 
contended that he thereby acquired 
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to the claim of tlio liolder of the gai nisliee order. — 
The Jeff Davis (1867), L. K. 2 A. <V: E. l 17 
[j. T. 151 ; 2 Mar. L. C. 555. 

AnnoiationH : — ^Apld. Tho Heinrich (1 872), li. 11. :{ A & E 
.')05 : Birchall r. Puffin (1875), L. K. 10 C. P, 807. Distd 
The Livietta (1883), 8 P. 1). 200. 


2236. 


•]— Dltf. having obtained 


decree for payment by deft, of a sum of money 
for costs, deft, under tlie authority of two garnishee 
orders paid part of the sum to judgment creditors 
of pltf. No notice had been given to pltf.’s proctor 
previous to the application, for tfie garnishee 
orders, nor was the existence of the proctor’s 
lien mentioned to the judge who made tlie oj-ders : 
—Held: deft, was still liable to pay the costs 
decreed. — The TvEadeh (1868), L. R. 2 A. & E. 214 ; 
27 L. .1. Adin. 57; 18 L. T. 767; 17 W. K. 61 ; 
2 Mar. L. C. 118. 

Annotation: — Beld. Watts v. Hetley (1899), 44 Sol. Jo. 
134. 

2237. Against prior equitable charge.]— 11 ack- 

jiousE V. SiDDLE, No. 1448, ante. 


2238. Though no notice given.] Badeley 

r. Consolidated Bank, No. 2122, ante. 

~.\ ~Sec CiiosES IN Action, Vol. Vlll., 
p. 477, Nos. 467-471. 

2239. Against statutory rights of mortgagee.! — 

A mtgee.’s statutory rights are not displaced by a 
garnishee order 7iisi . — Sinnott v. Bowden, |1!)12J 
2 Ch. 414 ; 81 Jv. J. Ch. 832 ; 107 L. T. 609 ; 28 
T. L. K. 594 ; 6 B. W. C. C. N. 157. 


further instructions wore ever in fact giveji to him. 
No notice of the appointment was either then or 
at any subsequent time given to the tenant. In 
July, 1911, pltfs. recovered judgment against 
the intgor. in the county ct. for a sum of money 
and on Mar. 25, 1912, the judgment being un- 
satisfied, pltfs. sei'ved a garnishee summons in 
the c(^unty ct. on the tenant to show cause why 
he should not pay to them the half-year’s rent 
duo from him on that date. On Mar. 28, 1912, 
the second intgee. served notice on tho tenant 
tt) ])ay the rent D) him. The receiver did not 
demand payment of tlie rent from the tenant, nor 
was ho a jiarty to the garnishee proceedings. 
The tenant, after tlcducting the interest due to 
him uj)on his mortgage, paid the balance of the 
nmt into Ct. : — Held : tho notice by the second 
mtgee. to the tenant to pay the rent to him was 
inoperative, & pltfs. were entitled as against the 
siicond mtgee. to the balance of the rent due from 
the tenant. — Vacuum Oil Co., Ltd. v. Ellis, 
11914] 1 K. B. 692 ; 82 L. J. K. B. 479 ; 110 L. T. 
181, C. A. 

2241. Receiver appointed subsequent to 

garnishee order.] — P enninuton v. Cave (1917), 
144 L. T. Jo. 112, 1). C. 

Against debenture holders.]— Ncc Companuos, 
Vol. X., pp. 762, 762, Nos. 4768-4771. 


Annotation : — ^Mentd. IMaUhoy v. C'urlinff, [1922] 2 A C 

180. 

2240. Against mortgagee — Receiver appointed — 
No notice of appointment given to tenant of mort- 
gaged property.] — Land in the occupation of a 
tenant at a rent was in 1908 with otlier properties 
mortgaged by the owner thereof to a second 
mtgee., subject to a first mtge. In Mar. 1911, 
tho first mtge. became vested in the tenant, who 
at the same time received notice of tlio second 
mtge. In Apr. 1911, the second mtgee.. under 
the Conveyancing Act, 1881 (c. 41), appointed a 
receiver of the j)roperties comprised in his mtge., A- 
notice of the appomtmerit was given to the nitgoj’. 
Tho second mtgee. instructed the receiver t<i take 
no steps without further instructions. The re- 
ceiver accordingly took no further steps «te no 


Sub-sect. 8. -Discharge of Uahnisuee. 

See K. S. (1, Ord. 45, r. 7. 

2242. By payment — Under order of court.] — A. 

sold goods to B., to be paid for by bills of exchange 
at certain future periods. Before the bills were 
due C. recov^ered a judgment agjiinst A., & 
obtained a judge’s order under C. L. P. Act, 1854 
(c. 125), for attachment of tlio debt due from B. 
to A., & to show cause why B. should not pay C. 
the debt diu^ from B. to A. Upon this order 
being served on B., lie gave C. a lu'omissory note 
payable by instalments for the amount of the 
debt due to A. No further proceedings were 
taken under the cJdachment. A. afterwards 
became bkpt. : —Held. : the debt due from B. to 
A. was not discharged by the promissory note 


lii'iority ; — Held : priority must bo 
ffiveii to tho first Horvico on tho pro- 
sidout at tho head olHce. — Kinsman r. 
Onukkdonk, 22 C. L. T. Occ. N. 202.- - 

CAN. 


— •. ]— The rifflit of a judgment 
<“reditor to an order for payment into 
U’ a garnishee & l>aynient out 
after liaving served an 
attaching order on the garnishee is not 
anected by attaching orders subse- 
<)uout-ly served on the garnishee. — 
.^UNaKU r Davis (1914), 20 D. C. H. 


s. 


^ — ■ H hether order made. 

Cnancery — Given it prioriYw.]— F bei 
V . Balp'k (1857), 01. Ch. li 63 ; 
Ir. Jiir. 299 ; 10 Ir. Jur. 48.— IR. 

t. Against assignment by imim 
debtor for benefit of orditors .] — 
aHsigumont for the benelit of credit 
i>y a primary debtor after a garnish 
suminoiis has been duly served ni 
garnishee, & judgment 
cen obtained thereon against debi 

precede 

or tho attachment of tho debt, & 

crodilor may obtain judgm 

Mw. & ontorce luiyment thereof 
• ue ira rTiiulmo ^ 

( I voaC 1 'VOUD V. JOHK 

(1890), 1,S A. H. 59.— CAN. 

^ first order. 


(1902), 9 B. C.' uV'iio!— CAISL 


Hst workmen's toayes.] — 
Workmen’s Act, It. S. M. 


1902 (c. 14), H. 4, making a proprietor 
directly liable for payment of the wages 
of workmen einphjyed by a contractor 
doing any work for liim, effects what 
may bo termed a statutory assignment 
to the workmen, to the amount of tl\eir 
unpaid wages, of tho moneys i)a.yable 
by the projirietor to the conlTactor, 
so that tho w'orkmeii are entitled to 
priority over the claims of creditors 
liolding garnishing or other orders 
against tlie proprietor in respect of 
HUcli moneys, & sucdi creditors are 
entitled to he paid out of any balance 
in the order in which notices of their 
several claims were given to tho pro- 
prietor. — Bryson v. Bosskr Muni- 
cipality (1909), IS Man. L. 11. G58. - 
CAN. 

c. Against foreign claimants.] — 
Dcfl. a resilient of Winnipeg, made 
three contracts witli the garnisliees 
for tho construction of ct'rtaiu buildings, 
in tho provinces of Ontario, Manitoba 
& Alberta. I’aymcnt under each con- 
t.ract> was to bo made in instalments 
as the work iirogressod, & on ( ho eertili- 
eat.e of tho engineer of garnishees. 
Pltfs. ohluinetl judgment against deft., 
& a garnishee order against garnisliees 
in Manitoba in Alay, 1911, for $4,705.47, 

garnisliees jmid into ct. $2,439.4 2, 
admitted due to deft, by them on all 
three eonlruets. SuKseiiuent ly eertaiu 
oilier creditors took proceedings against 
deft, in Alberta, & at the date of tlicse 


proceedings, had not yet obtained judg- 
ment. This was an Interpleader 
motion, & tho Alberta creditors camo 
in as parties, & claimed to share in 
the nrocoeds of the moneys paid in :■ — • 
Held : pltfs. entitled to whole of fund 
in ct. with costs as against other 
claimants. — E mpirk Hash & Door Co. 
r. McGkkkvy (1912), 22 W. L. R. 372 ; 
8 D. li. R. 27 ; 22 Man. L. R. 670 ; 3 
W. W. R. 128.- CAN. 

PART V. SECT. 1, SUB-SECT. 8. 

22421. Hy ‘paymetd — Under order of 
eoxirt.] — Under tlie garnishee clauses 
in C. L. 1‘. Act (P. K. 1.), an overdue 
promissory note in the hands of tlie payee 
i.s liable to be attaeliod by a judgment 
creditor, & payment by the garnishee 
of the amount to the judgment creditor 
of the payee, in pursuance of a judge’s 
order, is a valid discharge. — R oblek 
r. Rankin (1884), 11 S. C. R. 137. — • 
CAN. 

d. ..Is against solicitor holding 
lien.] — Upon the application of a solr., 
having a lieu in respect of a debt 
attaclied, the atl.acl»ing order will bo 
discharged as against him. But the 
party against whom such an Order has 
iieeu made is not entitled to its dis- 
charge on tho ground of the existence 
of the lien in favour of Ids solr. — 
CorroN r. VANSirrAUT (1873), 0 P. R. 
90.- -CAN, 

a. Payment into court — Without 
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Execution. 


Scd. 1 . — Aliachmeni of debts — Garnishee order: 
Sub-sects, 8 <fc 9. Sect. 2: Sub-sect. 1.] 


given by B. to C., & consequently A.’s assignees 
wen; entitled to recover it from B. 

Semble : payment by the garnishee t-o the 
judgment creditor upon notice of the attachment 
is no discliarge of the debt due from the garnishee 
to the judgment debtor, but there must be a 
judge’s order for payment. — Turner v. Jones 
(1857), 1 H. & N. 878 ; 20 L, J. Ex. 202 ; 28 
L. T. O. S. 341 ; 5 W. R. 318 ; 150 E. R. 1457. 

Annotations : — Consd. Wood v. Dunn (1S06), L. R. 2 Q. B. 

73. Refd. Lorn) r. Blakcuioro (1875), L. Jl. 10 (.}. B. 485. 

2243. .) -A garnishee order cannot be 

reviewed by the Adrnlt-y, Ct. ; &. therefore the 
payment under a garnisliee order of costs pro- 
nounced due to a successful paity by decree of the 
ct. is satisfaction of tiic decree, even as against 
the party’s proctor claiming his lien. — The Olive 
(1859), Hw. 423 ; 5 Jur. N. S. 445 ; 100 E. R. 
1197. 

Annotations : — Distd. Tho Loader (1808). 1 j. R. 2 A. & E. 

314. Refd. Tho .Jell Davis (1807). L. R. 2 A. & K. I. 

2244. .J -In an action by plt.fs. as 

trustees, under a deed of assignment according to 
Bkpey. Act, 1801 (e. 134), to recover a debt due 
from defts. to the assignor, it was alleged & 
adniill(Hl upon tbe record that a garnishee order 
for i^ayment c>f the debt was .served iqxni defts. 
before they had notice of the deed, A before the 
registration of it, A that they paid the debt 
to the judgment creditor in ordtu* to avoid execu- 
tion, A because they could not otherwise avoiil it : 
— Held : this payment was a good defence to the 
action, as being compulsory, A under tlH‘ sanction 
of a ct. of competent authority. -Wood v. Dunn 
( 1800), L. R. 2 Q. B. 73 ; 7 B. A «. 94 ; 30 L. J. 
Q. B. 27 ; 15 L. T. 411 ; 15 W. R. 180, Ex. Ch. 

-FoUd. Turnbull v. Robertson (1878), 47 

b. J. U. B. 2!M. Consd. Martin v. Nadel, [l‘)08J 2 K. B. 

Refd. Europoau Bank v. Fox (18(50), 15 L. T. 288 ; 

Barnfather v. Barrow, Barrow, l^acre & Draper (1877), 

’ b’rouiniro i\ Mac Colla (1833), 3 T. L. R. 

543. Mentd. London (.Jorpn. v. Cox (18(J7), L. R. 2 II. L. 

233 ; i*cmsford, Baker t;. Uuiou of London & Smith’s 

Bank, [1300] 2 CJi. 444 ; Rau.'ion v. Platt. (1311J 2 K. B. 


2245. l^ayment into ct. by a 

garnisliee under a judge’s order is a payment 
within C. L. P. Act, 1854 (c. 125), s. 05, A dis- 
charges the garnishee ; A subsequent execution 
of a composition deed by the debtor will not 
prevent tiie creditor being entitled to the money 
so paid into ct. A. having signed judgment 
against B., a solr., obtained a garnishee order 
against C., who owed B. a bill of costs ; C. obtained 
further time for taxing the bill on payment into 
ct. of £25. B. subsequently, A before the taxation 
5vas compl(;te, executed a composition deed A 
gave notice t/o C. not to pay the amount of the 
bill to A. ^ The bill when taxed was found to 
exceed £25. On an application by C. for the 
ryiayment to him out of ct. of the £25 :—HeLd: 

within the above sect., 
A discharged C. as against B., A A. was entitled 
to the £25. (Julvkriiouse v. Wicken8 (1808), 

'J’- 

478 , l(i w. R. 402. 


2246. Order made without notice of 

lien of third party.]— T he Leader, No. 2236, ante. 

2247. — .]— A., having recovered judg- 

ment in a county ct. against B. for a sura of £18, 
the judgment debtor obtained judgment in an 
action in tho superior ct. against C. for £44. A. 
thereupon on July 5 served a garnishee summons 
in the county ct. on C., attaching all debts due 
from C. to B. On July 7, B. issued execution- 
against C. for the amount of his judgment debt 
A costs, A the sherifT, on the same day, seized 
goods of (J. to satisfy the amount. C. thereupon, 
after offering to pay to the sheriff tho amount 
due from him to B., deducting the amount of B.’s 
judgment debt to A. mentioned in the garnishee 
summons, of which he gave the sheriff written 
notice, paid the whole amount under prokist. 
Upon the hearing of the garnishee summons tho 
county ct. judge rtduscd to make any order against 
C. : — Held : C. having been compelled by process 
of law to pay the debt, though after service of the 
garnisliee summons, was dischai’ged ; A it was 
not his duty to liave applic^d at chambei’s for an 
order to relieve liim fn)in the execution. — T urn- 
bull V. Robertson (1878), 47 L. J. Q. B. 294 ; 
38 L. T. 389 ; 42 J. P. 440 ; 2(5 W. R. 557. 

A nnotations .—Refd. Croiiniiro v. Mac Colla (1833), 3 

T. L. R. 543 ; Robsou r. Smith, [1895J 2 Ch. 118. 

2248. - — .] - No payment but a jiayment 

made by compulsion of law can discharge a 
garnishee from his original liability to his creditor. 
— London Corpn. v. London Joint Stock Bank 
( 1881), 0 App. Cas. 393 ; 50 L. J. Q. B. 594 ; 45 
L. T. 81 ; 29 W. R. 870, 11. L. ; affr/. S. U. sub nom. 
London Joint Stock Bank v. London Corpn. 
(1880), 5 C. P. D. 491, C. A. (1875), 1 C. P. U. 1. 

Annoiat ions : Refd. Robson v. Smith (1895), 72 L. T. 559 ; 

Martin r. Nadel, [130(5] 2 K. B. 20. Mentd. St. Leonard’s, 

Shoreditch, (Jrdns. v. Franklin (1878), 47 L. J. Q. B. 

727 ; Rt ITiee, Ex j>. Sear (1881), 17 Ch. D. 74 ; Viekers 

V. Stevens it Conception Cold Mining Co. (1881), 44 L. T. 

073 ; H. r. Tyler it International Counnoi'clal Co., 11891] 

2 g. B. 588. 

2249. — .] Robson v. Smith, No. 2049, 

ante. 

2250. .] — Pritchett v. English A 

Colonial Syndicate, No. 2225, ayite. 

2251. Debt owed to foreign corpora- 

tion.] — Swiss Bank Corpn. v. Bobhmische 
Industrial Bank, No. 2170, ante. 

Comjmrc No. 2169, ante. 

Before service of order nisi .] — See Sub- 
sect. 5, C., ante. 

2252. Where debt conditional only.] — 

Howell v. Metropolitan District Ky. Co., No. 
2086, ante. 

2253. To creditor of bankrupt — No dis- 

charge.] — Wiiere a debtor commits an act of 
bkpey., A judgment is subsequently obtained 
against him by a creditor who obtains a garnishee 
order yi'isi attaching a debt duo to the judgment 
debtor, tlio garnishee order nisi does not justify the 
garnishee in forthwith paying tho debt to the 
judgment creditor, A if he does so, the debt will 
still form part of the judgmemt-debtor’s estate by 
virtue of the relation back of the title of the trustee 
in bkpey. to tho act of bkpey. The ct. will in 
such a case order the garnisliee, upon an applica- 


jadgas order. ]—Puymout into ct. I 
ffanitshoe upon mere notice of tl 
iittochnient w'ithout n jutUrc’H ord 
directing him to do ho is not a hur 1 
uii ‘^d^aiiiHt him 1 

(1882), 2 R, E. I. 4(51. " ’can. 

, Aft(r action j - 

On Auff. o, 1833, u creditor of pl1 
ihhikmI a summons out of a division c 
ciaiiuiug «Gi n-om pRi. cduimiutf 


attach moneys in tho hands of deft,, 
as firarni.shee to answer pltf.’s debt, A 
served it on both primary tlehtor &. 
Karuisliee on the day of its issue. On 
Aug. 17, thi-s action was brought in 
a county ct. to recover $133.49. On 
Aug. 28, the garnishee (deft, in this 
action) paid $57.50 into the division 
Bept. G, judgment was given in 
the division trt. for the primary creditor 
against tho primary debtor (pltf. in 


this action) for $04 & against tho 
garnishoe for $57.50. On Oct. 5, 
pltf. delivered his statement of claim 
ior tJm wliolo $113.40: — Held: the 
service of tho summons was no bar to 
tills action ; tlic defence that deft, was 
diHoliargod as to $57.50 by his payment, 
into the division ct. was a defence 
wiiich did not arise until tho payment 
was made & judgment given in tho 
division ct., & was consoquoutly 
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by tlie trustee, to pay the amount of the 
attached debt to the ti-ustee. — lie Webster., Ex p. 
Official Ueceiver, [1907J i K. K. G2:i ; 70 
L. J. K. B. 3S0 ; 90 L. T. 332 ; 23 T. L. U. 275 : 
51 Sol. Jo. 230 ; U Mans. 20. 


SuB-KEt;T. 9 . — Costs. 

See, note, K. 8. C., Ord. 45, r. 9. 

2254. Discretion of court.] — Johnson v. 
Diamond, No. 2122, ante. 

2255. ~ — .] — Pltf. having obtained judgment 
& being unable to obtain payment of his debt, 
obtained under K. 8. C., Ord. 42, r. 32, an order 
to have the debtor examined as to his means. 
The debtor on his examination admitted having a 
retiring pension <fc a balance at liis bankers ; 
pltf. then obtained a garnishee order against the 
bankers & by that means recovered part of his 
d(;bt. He then applied for his costs of tli<^ 
examination proceedings &; of the garnisiiee pro- 
ceedings. The master ridused to make any ord<‘r 
on tile ground as was stated, by aHidavit, tliat tlie 
practice in tlic Q. H. Div. was to treat such ])ro- 
ceedings as a luxury the costs of wliich ])ltf. could 
not throw on deft. Idtf. appealed ; the judge* 
in chambers dismissed the appeal, as was stated 
on the same ground, i-efused leave U> appeal ; 
pltf. applied to the Ct. of Appeal who gave leave 

lie then appealed against, the order in chambers : 
Held : as by the express terms of the Jud. Act, 
1873 (c. 00), s. 49, no appeal will lie from any 
order as to costs which are lidt to the discretion 
of the ct. except by leave of the judge making 
such order & the costs in (|u(!stion were by the 
terms of K. 8. C., Ord. 43, r. 31, & Ord. 45, r. 9, 
in the discretion of the judge the appeal must be 
ilismissed, though the ct. stated their inability 
to understand the practice alleged to exist in 
the Q. B. Div. that examination of debtor as to 
his means & proceedings to attach debts due to 
him were luxuries the costs of which debhir ought, 
not to be called on to pay. — Adj.ington r, 
(?ONYNGiiAM, [1898] 2 Q. B. 492 ; 07 L. J. Q. B. 
920 ; 79 L. T. 232, C. A. 

2256. Writ issued without ordsr as to costs — 
Successful party entitled.] — Johnson v. Diamond, 
No. 2122, a7ite. 

2257. Judgment creditor refusing to proceed - 
Garnishee entitled to costs.] — Wintlev. Williams, 
No. 2210, ante. 

2258. Costs of abortive proceedings.] Where, 
under an order directing an account of what was 
due to a party in respect of costs of proceedings 
taken by him to enforce a judgment in the Exch. 
Div., the taxing master to whom the. bill of costs 
Was referred disallowed the costs of certain abortive 
garnishee summonses. On a summons to review 
the taxation: — Held: (1) the taxing master was 
not precluded by the form of order from disallowing 
any costs that he thought proper, & that, under 


U. 8. C., 1875, Ord. 0, r. ho was bound to do so ; 
(2) the costs in (question were properly disallowed. 
- Simmons v. 8torer (1880), 14 Oh. D. 154 ; 
49 D. J. Ch. 121 ; 42 L. T. 291 ; 28 W. R. 408, 

C. A. 

2259. No appeal except by leave of judge.] — 

Adlington V. CoNYNGHAM, No. 2255, ante. 

2260. Set off of costs — Against judgment debt — 
Judgments between same parties — In different 

actions.]— In an action in tlie High Ct. against the 
treasiu't!!’,* secretary, &. other members of a club 
upon their joint & several agreements to repay 
money advanced to the club, pltf. signed judgment 
for the debt & costs amounting to £84 0.5. against 
the treasurer in default of appearance, & afterwards 
obtained judgment with costs against the secretary 
in a county ct. to which the action was remitted. 
There was a debt of £48 due to the trea.suror from 
the club, which liad a sum of money exceeding 
that amount deyiosited in a bank in the names of 
tlie secretary, the treasurer, Ai another person. 
Pltf. obtained a garnisheii order at chambers for 
the jiaynient of £48 of tliis sum to him, but on the 
ajiyieal of the ,secielai-y the Ct. of Ajipeal discharged 
the garnislu^e order so far as it purported to 
attacli the fund, A directiMl pltf. lo jiay the secre- 
tary's costs of the garnishee proceedings. Pltf. 
claimed to set off a. propoi’tionati; amount of Jiis 
judgment against tin; secretary in the county ct^. 
against the costs of the garni.shee proceeilings 
due from him to the secretary : — Held : lie was not 
entitled to do so undin- K. 8. C., Ord. 45, rr. 14 
A 27 (21), since those rules only applied to a set off 
as betwiHrn the same paitii^s in tlie same action ; 
nor was lie cntithMi to do so under the equitable 
jurisdiction of the ct.. since tliat jurisdiction was 
never exercised where the judgments, although 
between the same parties, were between them in 
different capacities. — David Rees, [1904] 2 

K. B. 435 ; 73 L. J. K. 13. 729 ; 91 L. T. 244 ; 52 
W. R. 579 ; 20 T. 1.. R. 577 ; 48 Sol. Jo. 003, C. A. 
A tmot at ions -Reid. Haki' r. Freucli, 11!)()7] 1 (^h. 428; 
llcicl r. (Uippof, |1!H.'»] 2 1\. B. 147 ; I’luidophatt v. Loitli 
(No. 2), 2 Cli. 1(58. 

2261. - In different capacities.] — 

David v. Rees, No. 22i)0, ante. 


Sect. 2. CHARGING ORDERS ON STOCKS, 
SHARES, ETC. 

Sub-sect. 1. — In General. 

Charging orders on partner’s interest in partner- 
ship property.] — See Partnershij) Act, 1890 (c. 39), 
s. 23 ; K. S. C., Ord. 4(5, rr. lA, iB. 

2262. Nature of process.] — No order charging 
stock und(*r Judgments Act, 1838 (c. 110), will ho 
made absolute where the judgment debtor lias died 
before the order nisi has been obtained. 

An order 7iwi, charging certain stock standing 
in the name of a judgment debtor, had been made 
absolute at cliambers, although it was in evidence 


u tlcfoiiuo arising after action brought 
such payment & judgment couU 
not liavo relation back to the time o 
tlio service of the Hummons.— P ick.\"‘" 
r. Tims (1900), 19 P. H. 109.— CAN. 

filing of dispuie rude.] 


liability, may api)lv 
Attachment of Debts Act, s.‘ lo,' for 
of tho garnislico ortler, 


^ART V. SECT. 1, SUB-SECT. 9. 

c. .. costs — Party out of 

-'Vhore one of the parties 


to an issue arising out of garnishment 
proceedings is out of the jurisdiction, 
tlierc is )) 0 \vcr under llule 375 to order 
security for costs. — C anadian' Bank of 
(Pmmickck V. Mioolkton (1887), 12 
1’. U. 121.— CAN. 

k, ,] — In an issue between a 

judgment, creditor A a garnisiiee as to 
tlie liability of the latter to tho judg- 
ment debtor : there was power 

to order security for cost.s.- -Edwards 
V. Edwards (ISSS), 12 P. II. 583.— CAN. 

l. In small debt e<t.sr.s.] -- As 
between party A iiarty in garnishee 
proceedings in small debt suits, tho 
only costs taxable are those set out 


in tho Small Debt Tariff. — Great 
West Life Assurance Co. v. Wtiit- 
CHELOW (1912), 1 W. W. K. 401. — 
CAN. 

m. — — .] — Garnishee proceedings 
in a small debt action must be considered 
as proceedings in tho original action 
& the costs thereof taxed on tho small 
debt scab*. •CnAAIllER.S v. fiOUBEAU, 
iMi’EUiAi. Bank ok CAnada, Gar- 
nishee, 1192UJ I \V. W. R. 715.^ — CAN. 

PART V. SECT. 2, SUB-SECT. 1. 

2262 i. Nature of jjrocess.] — A oharg- 
iilg order absolute is a ct. order which 
may be made by a judge sitting lu 
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Execution. 


. 2. — Churyimj orders on slocks, shares, elc. : 
Sab-s ecis. 1, 2, 3 cfc 4.] 

that at the time the order nisi had been obtained 
the judgment debtor M^as dead. Deft.’s extrix. 
now appealed against the order ; — Held : the order 
must be rescinded, as a charging order, under 
above Act, was merely in lieu of the old remedy 
of arrest by mesne process, & was only co-extensivo 
with such remedy, & therefore could not be put 
in force where the judgment debtor had died before 
the order nisi had been obtained. -Finney ik 
Hinde (1879), 4 Q.B. I). 102 ; 48 L. J. Q. B. 275 ; 
40 L. T. 193 ; 27 W. B. 413, D. V. 

AMiotaiians :~Expli. Stuwart r. Khoden. 11900] 1 t’h. 380. 
Reid, lie Hutchinson, Ejc jj. Plowdcn (1885), 54 L. T. 302. 


Sub-sect. 2. — By Whom Made. 

2263. Judge in chambers. I — Brown v. Bam- 
FOKD, No. 2320, post. 

2264. Probate Division.] — Matrimonial ('aiises 
Act, 1857 (c. 85), s. 52, does not transfer to the ct. 
for di\ orce the pow(Us of the Ct. of Ch., which are 
ancillary to the enforcement of its d<H-rees, but 
only those powers wliich are necessary for the direct 
enforcement of them, such as writs of ext^cution 
A pi'ocess in contempt. Hence the power given to 
the Ct. of Ch. by .Tudgments Act, 1838 (c. IJO), 
ss. 14, 18, on the application of a judgment creditor 
to make a charging order on stock standing in th<^ 
name of, or benelicially belonging to, tin; judgment 
debtor, cannot be ex<*rcised by the judge of the ct. 
for divorce.— C larke v . C^lakke ('1873), L. It. 3 
P. & D. 57 ; 42 L. J . P. & M. 72 ; 28 L. T. 911 ; 21 
W. It. 776. 


AnnotalUmfi - -Reid. Heath v. Heath (1874), 22 W. U. 280 ; 

Oliver v. Lowther (1880), 42 L. T, 47. 

2265. Judge of King’s Bench Division - Cash 
standing to credit of debtor in Chancery Division.] 

— Brereton V. Edwards, No. 231 4, post. 

2266. Registrar in bankruptcy.] — A debtor, 
against whom a receiving ord(*r had been made, 
paid money into ct. to satisfy his d(d)ts in full. 
The receiving order was then rescinded by an order 
wliitdi directed the ofTicial receiver after paying 
the debts & deducting his costs, charges & expenses 
to pay the balance in his hands to the debtor. A 
subsequent un.satistied judgment creditor applied 
to the registrar in bkpey. for a charging order upon 
the balance of the fund in the hands of the otTicial 
receiver -.—Held : the registrar liad jurisdiction to 
make the order. — Re Prior, Hx p. Prior, [1921] 3 
J\. B. 333 ; 90 Jj. J. X. B. 1222, C. A. ; snhscriuenl 
proccedhn/s, sub nom. Re Prior, Ex p. Trustee, 
11922] B. A (!. K. 1, C. A. 


Sub-sect. 3. — In Respect of What Judg- 
ments OR Orders. 

2267. Must be for ascertained sum — Sum to be 
found due on taking an account.] — A decree for 


I>ayment of what shall be found due to pltf. upon 
an account directed by the decree does not entitle 
him to a charging order under Judgments Act, 
1838 (c. 110), s. 18. — Chadwick v. Holt (1850), 
8 De G. M. & G. 584 ; 20 L. J. Ch. 70 ; 27 L. T. O. 8. 
280 ; 2 Jur. N. 8. 918 ; 4 W. R. 791 ; 41 E. R. 
515, L. j.r. 

Annoiatvm ; -Consd. Clarke v. Clarke (1873), L. R. 3 R. & D. 
57. 


2268. .]- A decree was made in the 

suit of IF. V. 7’., declaring pltfs. entitled to one- 
liftli share of tlie proceeds of the sale of certain 
personal property which had been received by 
defts., & directing an account of what was due to 
1)1 tfs., & ordering defts. to pay to them what should 
be found due, together with the costs of the suit. 
Part of the proceeds of the sale had been previously 
paid into ct. in another suit of H. v. T. against the 
same defts., & by a decree in tJiat suit had been 
ordered to be paid to defts. As soon as the decrees 
in IF. V. T. had been pronounced, A Ixdore it was 
drawn uj), pltfs. obtained an ordf‘r ex parte for a 
(Jiai'ging order 7iisi against defts. eharging the fund 
in ct. in 77. v. T., A for a stop order in th(‘ meantime. 
On defts. showing cause against tlu^ order : —Held : 
(1) the spc'citic sum due to pltfs. not being ascer- 
tained, nor the costs taxed, tlic chai ging order was 
irrtigular, A must bo discharged (2) the ct. could 
not gi'ant a stoj) order until pltfs., by some indc^- 
I)end<uit proceedings, had established their right 
to attacli the fund in ct. in the suit of 77. v. T. - 
WiDGEKY V. Tepper, Hall V. Tepper (1877), 0 
Ch. D. 301 ; 37 L. T. 297 ; 25 W. R. 872, V. A. 

2269. CiSts prior to taxation.] — Where 

pltf.’s bill had been dismissed with costs, an order 
nisi charging railway shares belonging to pltf. with 
the amount of deft.'s costs wlnni taxed was made 


before taxation upon the application of deft. — 
Burns r. Irving (1870), 3 (h. 1). 291 ; 40 L. J. f'h. 
42.3 ; 34 L. T. 752 ; 25 W. R. ()0 ; 3 Char. Pr. Cas. 
385. 


2270. .1 — WiDGERY V. 3’epi*er, Hall 

V. Tepper, No 2208, ante. 

2271. Sum payable at future date.] 

Upon judgment in an action declaring that deft, 
is liable to pay to pltf. a ceilain suni & decreeing 
payment to be made on or before that day thnx* 
months pltf. is at once entitled under Judgments 
Act, 1838 (c. 110), B. 14, to obtain a cliarging order 
upon stock A shares standing in the name of deft. 
— Bagnall V. Carlton (1877), 0 Ch. L). 130 ; 47 
L. J. Ch. 51 ; 30 L. T. 730 ; 20 W. R. 71. 

2272. - - Instalment in arrear.] — Wuodham 
8mith V. Edwards, No. 203, ayitc, 

2273. Decree directing payment into court.]- 
A decree directing i)ayment to the credit of the 
caus(‘, do(‘s not constitute pltf. a judgment creditor 
of deft, under Judgments Act, 1838 (c. 110). — - 
Ward v. 8iiakeshaft (1800), 1 Drew A Sm. 209 ; 
2 L. T. 203 ; 8 W. R. 335 ; 02 E. R. 381. 

Annotation Taylor u. Koo, 11894] 1 Ch, 413. 


cliatnhers, — Boylan v . 
(1892), 11 N. Z. L. R. 49.— 


Bloxsome 

N.Z. 


n, — ~ Iloir obluined.] — A chiirtf- 
iiik'' onlcr undor 3 & 4 Viet. v. 105, 
s. 23, oan only be obtained by a, petition. 

iriLEq: >' 


J o- - Epnty to set -off -Exist in 
bnwexn unriushee. d: jndunient debtor., 
A charpririK' order is snbjoet to an 
e(|nlty to a set-oiT which niay 
luttween tho garnisliee &, tlic judwinen 
debtor, the amount tli 

Rarnishee is entitled to set -off is nc 
ascertained at tlie date of tlie chai*Rln 
order heintr Jiiade absolute.— N atr v 
r. U88ti), 4 N. Z. L. R. 3l« («. d 


P. intakes u]Hm a horse rare.] 

— A cliarsinK order absolute cannot, 
bo made ORaiust stakes upon a horse- 
race in the hands of a rueltiR eluli, 
because no action can be brouRlit or 
maintained for tliem. — PATnoitsoN r. 
WOLLANP (1915), 34 N. Z. L. R. 7 l().— 
N.Z. 

PART V. SECT. 2, SUB-SECT. 2. 

q. District court judye.] — A dis- 
trict ct. judge has jnrisdlelion to make 
a ehargingorder.—Bi(jiKLow& Kinsman 
V. Westman, ri»21] 3 W. W. R. 148.— 

CAN. 

iJ" Honey in hands of receiver — ■ 
AttacloiuaU of—irreyular witlumt sanc- 
tion of Court. ] -An attachment of money 


ill tlie bands of the receiver made with- 
out previous permission or saiudloTi 
of tlie ct. for such attachincnt is 
improper & irregular, A: the ct. will 
refuse to recognise it. — M aiiommed 
Z oiiuuuiiDKEN Maiiommed Noouodd- 
DEEN (1893), 1. L. R. 21 Ualc. 85. — 
IND. 

PART V. SECT. 2, SUB-SECT. 3. 

s. J udyment obtained by irife 
darn sola.]— To obtain a charging order 
it is not nocoHsarv that tlie judgment 
should he revived. Therefore the ct. 
granted the order on the petition of 
husband & wife on a judgment obtained 
by the wife darn .sola without its having 
been revived.— iKwm r. Nesbit (1818), 
13 I. Eq. R. 125.— IR. 
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Part Y. -Analogous Proceeoings. 


Sub-sect. 1. — In What Oases Obders may 

BE Made. 

2274. Municipal corporation — Funds in court 
proceeds ot sale of advowson.] — By a decree, made 
on the hearing of an information against a corpn., 
defts. were ordered to pay the relator Ins costs of 
such information. An advowson belonging to the 
corpn. had been sold, under the powers of Municipal 
Corporation Act, 1835 (c. 76), the amount of the 
proceeds stood to the credit of tlie corpn. at the 
Bank of England : — Held : the relator was entitled 
to have a charging ord(U‘ for the amount of these 
costs upon this fund. — A.-G. v. Thetfohd Corpn. 
(1860), 2 L. T. 370 ; 24 J. B. Oil ; 8 W. R. 467. 

2275. Married woman— Property settled without 
power of anticipation.]— Married Women’s Pro- 
perty Act, 1870 (c. 03), s. 12, extends to property 
settled to the separ'ate use of a married woman 
without power of anticipation. After the passing 
of the Act, on the same day on 'w4ii(;]i a marriage 
took i)lace, but subsequently thereto, judgment 
was entered up against the wife for a debt incurred 
previously to tlie marriagi^. The judgment 
creditors subsequently obtained a charging order 
on the wiffi’s intei’est in a fund in ct., io the income 
of which the vufe was entitled, for lier separate 
use, without i)owcr to anticii)/ition : — Held : the 
chai‘ging order constituted a valid incumbrance on 
tlio fund. — H anuer V. Sanger (1871), L. K. 11 E<(. 
470 ; 40 E. J. Ch. 372 ; 24 L. T. ()49 ; 19 W. K. 792. 

Anwitatwns : — -Mentd. Ha Heds-ply, .Small r. HodK'cIy (IS.Sd), 
31 (;h. D. 379 : Axfonl v. Jlcid (1SS9), 22 Q. B. 1>, 5J8. 

2276. A married woman having 

property settled to her separate use, with restraint 
upon anticipation, concurnul in a fraudulent mtge. 
of such property, concealing the restraint upon 
anticipation. 'The mtgee. obtained a judgment 
against Ikji* for the amount lent., & a charging order 
to charge her next a(;cruing dividend : — Held : 
such charging order must be discharged, for in no 
case & by no device could the restraint upon 
anticipation be evaded, - Stanley v. Stanley 
(1878), 7 (’ll. 1). 589 ; 47 L. J. Cli. 256 ; 37 L. T. 
777 ; 26 W. R. 310. 

Annotations :—Cou8i. Hood Barifl r. ('atl)cur< , [1894] 2 
if. B. Refd. He IJlaiivill, Ellis r. Johnson (ISKG), .31 

Ch. 1). 632. Mentd. Cahillr. Cahill (1883), 8 Aj)!). Cas. 420 ; 
Hyde V. Hyde (1888), 13 1’, JJ. IGG ; Bateman r. Eabcr, 
11898] 1 Ch. 144. 

2277. .j— Where, before Married 

Women’s Property Act, 1882 (c. 75), came into 
operation, a fund was settled on a married woman, 
A tJie settlement contained the usual clause against 
anticipation : — Held : sect. 1 9 of the Act, not being 
retrospective, did not allow a judgment creditor 
to obtain a charging order on this fund, even 
although the debts were contracted by the married 
woman before the settlement was made A were for 
her maintenance, A were secured to the judgment 
creditor by a charge made by her on the property 


so settled. — Smith v. AVuitluck (1886), 55 L. J. 
Q. B. 286 ; 34 W. R. 414 ; 2 T, L. R. 411, D. 0. 

See, generally. Husband A Wife. 

2278. Infant — Debt for which infant not legaily 
liable.] — A charging order under Judgments Act, 
1838 (c. 110), ss. 14, 15, has no greater effect than 
an instiTirnent of charge executed by the judgment 
debtor would have had. Accordingly, where D., 
after the passing of Infants Relief Act, 1874 (c. 62), 
obtained judgment by default against O. for a 
debt which was in fact for money lent by him to O. 
during O.’s mfancy, A D. subsequently obtained 
a charging order upon a fund in ct. belonging to 
O. : —Held : inasmuch as the debt on which the 
judgment A charging order were founded was void, 
the charging order was inoperative . — Re Onslow’s 
Trusts (1875), L. R. 20 Eq. 677 ; 44 L. J. Ch. 628. 
Annotation : — ^Eypld. He Loavcsley, [1891] 2 Ch. 1. 

2279. Lunatic — Right of credit 3r to order on 
specified part of fund.] — On an apxdication at 
chambers, under Judgments Acts, 1838 (c. 110), 
A 1840 (c. 82), by the judgment creditor of a debtor 
found lunatic by inquisition, for a charging order 
on funds standing in the books of the Haymaster- 
General of Cli. Div. If) the credit of the debtor, 
who was describcnl in such books as “a person of 
unsound mind,” the judge ordered iliat “ so much 
of deft.’s interest in the fund so standing as afore- 
said should stand charged with the payment of 
the . . . amount due on tlie judgment as the Tjords 
.Justices sitting in lunacy might deem applicable 
to payment of the judgment debt ” : — Held : the 
Acts gave the judge; no power to make an order 
providing that the amount to be charged should be 
detemiined by the Lords .Justices, A the creditor 
was entitled to an unconditional oi’der on a specilled 
amount of the fund. — Horne v. Puuntain (1889), 
23 Q. B. I). 264 ; 58 L. .1. Q. B. 413 ; 61 L. T. 510 ; 
54 J . P. 37 ; 38 W. R. 240, L>. C. 

Aun.otatio7}.s :■ Con^di. He Ijcavcsley, !1891] 2 Ch. 1 ; He 

I’leiicUTleith, [1893] 3 Ch. 332. Mentd. He Faruham 

(Nu. 1) (189G), 3 Mails. 10!L 

2280. Debts incurred before lunacy.] — 

The clToct of a charging order made by a judge in 
favour of a judgment creditor under Judgments 
Act, 1838 (c. 110), dof'H not depend upon the 
cajiacity of the judgment debtor to give a valid 
charge, but. upon tlie validity of the judgment ; 
A the sect. 14 of that Act, A the proviso in Judg- 
ments Act, 1840 (c. 82), s. 1, must be read as mean- 
ing that the judgment creditor is to have the same 
remedies, A the order of tlie judge the same effect, 
as if the judgment debtor had made a valid A 
effective charge in favour of the judgment creditor. 

(Creditors of a lunatic, whose debts were incurred 
before the lunacy, after the lunacy obtained judg- 
ments against him, A also orders charging a fund 
in ct. in the lunacy with the amounts of their 
respective judgments, which orders were not in 


PART V. SECT. 2. SUB-SECT. 4. 

t. General rule.] — A charging 
f>rdcr should not bo granted except in 
respect of an asoortained Hiun &, 
tlierefore, should not include an nii- 
Hpeciflod ainonnt of costs. — [Milleh- 
1Mou.se Haudwauk (\)., ]jTD. v . .Smart, 
11917] 3 W. W. JL 1113 ; 10 Sask. L. II. 
409 ; 38 1). 1.. 11. 171.— CAN. 

a. ■ — IStock— Where appointment 
of receiver will not reach. | — Stock 
standing in the name of a judgment 
debtor cannot bo reached liy the 
ap point, iiicnt of a receiver, but a re- 
ceiver may bo apiiointed of the 
dividends. To rcacJi the stock itself 
un order charging it may be granted 
npon notice of motion. — Leuane v . 
VoRTEUS, [1917] 2 W. W. H. 6G0.— 
CAN. 

b* — - — ’ Where existing writ issued 


<£' leviatjle .] — Donohoe r. Mul.l.\rtvEY 
(1886), 18 L. U. Ir. 425.— IR. 

2275 i. Married woman Hr operly 
.settled without power of anticipation .] — 
IToperty settled by an ante-nuptial 
settlement io tlie separate use of a 
woman married before tlio coming 
into operation of Married Women's 
Property Act, udlli restraint on 
anticipation, cannot bo made the eul)- 
ject of a charging order in aid of n 
judgment against such married woman 
after tlie coming into operation of the 
Act. — IlirrcHiNUS v. Cunnixuham 
(1871), 2 V. it. (Law) 230.— AUS. 

2275 ii. — .] — Wlicre a married 

woman was entitled during the joint 
lives of her.self & her husband to the 
interest of certain stock to her sole 
& separate use with a non -anticipat ion 
clause & there wore certain limitations 


over ns to ttio prlncijial in favour of 
luTself & h<;r husband, the ct. upon 
])etition by a creditor who had obtained 
a judgment against the iiusbaud & 
wife; made an order charging the stock 
without prejudice to her right of 
receiving the interest during lier 
coverture.' -CAR 1 T.U v. Mation (1841), 
FI. & K. 342.' -IR. 

c. Shares in ynining company — 
Held by debtor on behalf of another .] — 
Shares in a mining co. & registered on 
the co.’s books in the name of a judg- 
ment debtor are not the subject of a 
charging order where the sliares are 
ludd by the judgment debtor on behalf 
of another person. — P ryor r. Powell 
(1898), 23 V. L. R. .')12.— AUS. 

d. Election — Deposit by candi- 
date.] -T'he deposit of J200 made by 
J\l., a eaiididato at an election, was 
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Execution. 


Scd. 2 , — Charging orders on stocks, shares, etc. : 

Sub-sccts. 4: & 5, A, B. {a) & (6) .] 

terms entorceable until the death of the lunatic 
or further order. The lunatic died insolvent, & 
upon an application by his administratrix tor 
payment out of the fund ; — Held : the charging?: 
orders were valid & effective, & the judgment 
creditors were entitled to be paid the several 
amounts due thereon respectively out of the fund 
before transfer of any part thereof to the adminis- 
tratrix. — He Leaveslev, [1891] 2 Ch. 1; 60 
L. J. Ch. 385 ; 61 L. T. 269 ; 39 W. U. 276, C. A. 
Annotation Re PlenderloiUi, [1893] 3 Ch. 332. 

2281. Prior right of iimatic to be main- 

tained.] — Creditors of a lunatic not so found by 
inquisition obtained charging orders on a fund in 
ct. The master approved a scheme for the main- 
tenance of the lunatic which would gradually 
exliaust the capital of the fund : — Held : a proper 
allowance should be made for the maintenance of 
a lunatic, though the efi'cct be to destroy the 
creditors’ security ; & the creditors were not 

entitled to impound so much of the capital as 
was sufficient to satisfy tlu*ir claims. — Hc 
Peenderlkith, [1893] 3 Ch. 332 ; 62 Jj. J. Ch. 
993 ; 69 L. T. 325 ; 58 .T. P. 161 ; 42 W. It. 
224 ; 37 Sol. .To. 699 ; 2 It. 625, C. A. 

Consd. Rc Clarke, [1898] 1 Ch. 336. Expld. 

Jtc llrown, Llewcllin v. Jlrowii, [1900] 1 C’h. 489. Reid. 

Re Winkle (1894), 63 L. J. Ch. .'141. Mentd. Rc Farnham 

(1896), 74 L. T. 214 ; Davies v. Thomas (1900), 83 L. T. 11. 

2282. .] — The rule of administration 

in lunacy that the obligations of a lunatic are 
postponed to the needs of the lunatic does not 
alTect funds in the High Ot. 

A judgmemt (creditor of a lunatic obtained a 
chai’ging order on funds of the lunatic in ct. : — 
Held : the balance only of the funds, afl.er satis- 
fying the cliarge, should he transferred to lunacy. — 
He JhlOWN, J^LEWELLIN V. PROWN, fl900] 1 Ch. 
489 ; 69 L. J . Ch. 234 ; 82 U T\ S3 ; 61 J. P. 327 ; 
18 W. It. 461. 

See, generally. Lunatics. 

2283. Defaulting member of Stock Exchange 
Funds assigned to ofllcial assignee.] — ^The rules of 
th(; Stock Exchange operate to effect an as.sigmnent 
of all the assets of a member of the Stock Exchange 
dt^clared a defaulter to the ofli(;ial assignee of the 
Stock Exchange ; & that assignment, unless in- 
validated in bkjjcy. proceedings against the 
defaulter, is valid as against persons who are not, 
as well as those who are, members of the Stock 
Exchange. — I jOM.as v. Craves A Co., [1904] 2 
K. B. 557 ; 73 L. J. K. B. 803 ; 91 L. T. 016 ; 20 
T. L. It. 657, C. A. 

Annotat ion : — Befd. Re HalsloaJ, Ejc j). rvichardsou, [19171 1 

K. B. 695. 

See, generally, Stock Exchanoe. 

Executor or administrator. I — Sec Executors. 


Sub-sect. 5. — What Stocks, etc., may be 

Charged. 

A, Cover nmeiH Stocks, Funds, etc. 

2284. Government stock.] — Cts. of equity will 
carry into execution their orders & decrees for costs 


by charging the Govt, stock of the debtor under the 
provisions of Judgments Act, 1838 (c. 110); &, 
for that purpose, it is not necessary to give further 
proof of application for payment than is contained 
in the notice of the intended application to make 
the order for the charge absolute. — B lake v. White 
( 1839), 3 Y. & 0. Ex. 434 ; 3 Jur. 719 ; 160 E. li. 
772. 

2285. East India annuity.] - The East India Co. 
granted to deft, a pension in consideration of his 
distressed state A the services of liis father : — Held : 
this could not be charged with a judgment debt by 
a judge’s order under Judgments Act, 1838 (c. 110), 
ss. 14, 15 .— Morris v. Manesty (1845), 7 Q. B. 
674 ; 14 L. J. Q. B. 285 ; 5 L. T. O. S. 240 ; 9 
Jur. 1034 ; 115 E. R. 643. 

Annotation: — Rofd. Witliam v. Lyncli (1847), 1 Exch. 391. 

2286. Annuity payable out of suitor’s fund.] — A 
judge at chambers having made an order under 
Judgments Act, 183S (c. 110), s. 14, A Judgments 
Act, 1840 (c. 82), s. 1, charging an annuity payable 
out of the “ suitor’s fund,” by order of the Lord 
Chancellor, in pursuance of 46 Geo. 3, c. 128, the 
ct. considering it doubtful whctlier or no the judge’s 
order was valid, refused to set it aside, a.s, by so 
doing they would deprive the ])arty of tlie light of 
a|)peal. — W itham v. Lynch (1847), 1 Exch. 391 ; 
17 L. J. Ex. 13 ; 10 L. T. O. S. 168 ; 11 J. P. Jo. 
821 ; 151 E. IL 166. 

Annotations: — Consd. IloLlnson v. Burbidgo (1850), 9 C. B. 

289. Ref A Graham v. Council (1850), 1 L. M. & 1*. 438. 

2287. Government annuity.] — A judgment 
debtor was entitled, as sole exor. A legatee under 
the will of J)., to the arrears of a Govt, annuity 
granted for the lif(i of D. lie was also entitled as 
8U(di exor. A legatee to a Govt, annuity in the luirne 
of I-)., but granted for his own life : — Held : neither 
the arrears nor the annuity were cliargeable under 
Judgments Act, 1838 (c. JIO), s. IL— Taylor v. 
Turnbull (1859), 4 11. A N. 495 ; 33 L. T. O. S. 
152 ; 157 E. B.‘ 933. 

2288. Fund in court.] — A ct. of equity has no 
jurisdiction under Judgments Act, 1838 (c. 110), 
s. 14, to order moneys invested in the namti ol 
the Accountant-General to stand charged with a 
judgment debt recovered at law against the part 
entitled to such funds. — Miles v. Presland (1840), 
2 Beav. 300 ; 48 E. B. 119() ; sub nom. He CoE, 
Miles v. Presland, 4 My. A Cr. 431, L. C. 
Annotedivn : — Consd. Clarko v. Clarke (1873), L. R. 3 1‘. & 1>. 

57. 

2289. Paid under sequestration order.] — 

Under a sequestration against A. for contempt 
sums had betui paid into ct. A invested. A. had 
been ordered to pay certain (jost.s to i^ltfs., which, 
as A. was out of jurisdictit)n, they had been unable 
to obtain. Upon a iDetition by jiltfs., the ct. 
charged the sum standing to the sequestration 
account, with the amount of these costs.— W estby 
V. Westby (1852), 5 De G. A Srn. 516 ; 19 L. T. 
O. H. 243 ; 16 Jur. 945 ; 64 E. H. 1223. 

AnvMion .— Refd. Clarke v. Clarko (1873), L. R. 3 P. & D. 

57. 

2290. .] — Brereton v. Edwards, No. 2314, 

p ost. 

2291. .] — Townend V. Jones (1889), •> 

T. L. li. 609, D. C. 


paid into ct. by the clerk of the Execu- 
tive CX)uucil under a ffarniahiui? order 
isHiKKl in a Huit agairint M. TIUh order 
was afterwai-dH set asidt'. After- 
wards H., who had a judgment ai^aiusl 
M., aj)j)lied for a ehargiriff order : — 
Held : tlio money could not ho charged. 
-- -Howk V. Maktin (1892), 8 Man. L. R. 
533.— CAN. 

e. Money lodyed in court — In the 
name of a master.] — Pltf. has such an 


interest in money lodged in the name 
of the master of the ct. to tlie credit of 
the cause that the money so lodged 
may Ijo made the subjeiJt of a charging 
oi{i(U'. — -A dams Uillkn (1875), 

I. R. 9 C. L. 148.— IR. 

f. -.] — VVJiero deft, in an 

action in the K. B. Div. j)ays money 
into ct. denying liability, a judgment 
creditor of pltf-’s may obtain an order 
clvargliig pltf.’B Interest, it any, in 


such money.- -Hoca (Jamkb) Sons & 
Co., Ltd. V. IMcCluouin (1920), 64 
J. L. T. 192. IR. 

PART V. SECT. 2, SUB-SECT. 5.— A. 

g. Qovernment stock — Judgment dc 
bonis testatoris — Against debtor os 
personal representative.] — The ct. 
refused to attach, at the instance of a 
judgment creditor, on a judgment de 
boms iestaioris against an extrix-, 
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2292. Proceeds of goods seized In prize.] — 

In action (a) goods belonging to claimants were 
condemned as lawful prize. In action (b) goods 
belonging to the same claimants were ordered 
to be released subject to the payment by claimants 
of the costs of the i^roceedings. In action 
(a) claimants had given security for the Crown’s 
costs, but the amount of the security was 
insufficient to cover such costs, & the Crown 
therefore applied for a charging order for the 
balance against the proceeds of the goods ordered 
to be released in action (b) : — Held : goods ordered 
to be released in prize are not subject to execution 
at the suit of a creditor under municipal law ; A 
no charging order should be made against the 
proceeds in action (b) for the balance of the Crown’s 
costs in action (a). — The Oranje Nassau, [1921] 
1\ 190 ; 90 L. J. P. 257 ; 37 T. 1.. H. 493. 

B. Public Companies. 

(a) lit General. 

2293. What is a public company — Banking 
company.] — Deft, held shares in U. Bank, A 
judgment liaving been obtained in an action 
against him, a judge at chambers made an order, 
under Judgments Act, 1838 (c. 110), s. 14, charging 
sucli shares with the judgment debt. On applica- 
tion to set aside such order, it appeared that the 
bank consisted of a great number of sliareholders, 

was carried on pursuant to the terms of a deed 
of settlement, by which it was provided that the 
shares should not be transferred except by the 
consent of the directors, A also that if any order 
or decree was made against any proprietor by which 
his shares became charged, tlujy were to be forfeited 
to tlie CO. The co. was not registered under 7 8 

Viet. c. 110, but was entitled to sue A be sued by a 
public officer under 7 A 8 Viet. c. 113, s. 47, A 
County Bankers Act, 182(5 (c. 4(5) : — Held : it being 
doubtful whether the co. was a public can or not, 
the or<ler ought not to be set aside. --Gtiaham v. 
Connell (1850), 1 D. M. A P. 438 ; 19 D. ,1. Ex. 
3(51 ; 15 L. T. O. S. 282. 

Annolaiions : — Apld. Nicholls V. Uosewarjie (18.'59), G C. IL 

N. .S. 480. Consd. A-r p. HoUicu (1803), 13 C. 11. N. S. G41. 

2294. .] — A banking co-partnership 

which made returns to the Stamp Ollice pursuant 
to County Bankei*s Act, 182(5 (c. 40) ’.—Held: to 
be a i)ublic co. not incorporated within Judgments 
Act, 1838 (c. 110), s. 14. — Macintyue v. Connell 
(1851), 1 Sim. N. S. 225 ; 20 L. .1. Cli. 284 ; 17 
L. T. O. S. 197 ; 18 L. T. O. S. 24 ; 15 Jur. 529 ; 
(51 E. II. 87. 

Annotations : — Consd. Nieholls v. Rosewarne (1859), (» 11. 

N. S. 480. Reid. Re LyaatfUt, Lydaght v. Lysaghl, 11898J 

1 Ch. 115 ; He White, Theobald v. White, 11913J 1 Oh. 231. 

2295. Mining company on cost-book 

principle.] — Niciiolls v. IIosewarne, No. 2300, 
post. 

2296. What are funds of a public company— 
Not money paid for land.] — Bobin.son v. Peace 
(1838), 7 Dowl. 93 ; 2 .Tur. 890. 

Annotations : — ^Refd. Franco v. Campbell, Winter v. Campbell 

(1841), 9 Dowl. 914 ; Wood v. Wood (1843), 4 Q. B. 397 ; 

Watts V. Jefferyes (1851), 3 Mac. & C. 422 ; Droroton v. 

Edwards (1888), 21 Q. B. D. 488. 


2297. What are “ stocks A shares ’’—Not 
debentures.] — Debentures of a co. are not “ stock 
or shares ” of, or in a co. within K. S. C., Ord. 46, 
r. 1, or .ludgments Act, 1838 (c. 110), s. 14, A 
therefore they cannot be made the subject of a 
charging order under that rule A sect. — S ellar 
V. Bright (Charles) A Co., Ltd., [1904] 2 K. B. 
14(5 ; 73 L. .7. K. B. 613 ; 91 L. T. 9 ; ,52 W. It. 
5(53 t 20 T. 1.. K. 586 ; 48 Sol. Jo. 571, C. A. 

(/>) “ Sfandiiuf in Jtis own Name in his oxen 

liiyht.’’ 

See Judgments Act, 1838 (o. 110), s. 11. 

2298. Meaning of — Distinguished from cases of 
director’s qualiOcation shares.] — Scmble : the 
words “ in his own light ” have not the same 
meaning for the purpose of a charging order under 
Judgments Act, 1838 (c. 110), s. 14, as they have 
for the purpose of a qualification clause in arts, 
of associi. In the former case boneficial interest 
is required. — Sutton v. English A Colonial 
Produge Co,, [19021 2 Ch. 502 ; 71 1j. .T. Ch. 685 ; 
87 1.. ’P. 43S ; 50 W. B. 571 ; IS T. L. It. 617 : 
10 Mans. 101 . 

Annointion : — Refd. Bosclmek I'roprieLary Ce. v. 1 ukc, 

[1906] 1 Cli. 

2299. Shares registered in name of debtor — 
Certificate deposited as security.] — Deft., a registered 
owner of shares in a joint-stock co., deposited the 
certiiicate witli E. as a security for money advanced. 
Deft, afterwards borrowed a further sum from an 
insurance office, A executed to (J. one of his sureties 
on that occasion, with tlie consent of E. who was 
the other surety, a transfer of the shares, accom- 
panied by a declaration of the terms of the transfer, 
A delivered both instruments to C. The money 
not having been paid to the insurance office, they 
claimed it fi'om E. A (A when C. requested the 
insurance office to transfer the shares into his name, 
which they refused to do, on the ground that they 
had been previously served with a judge’s order 
nisi to cliarge the shares '. —Held : the shares were 
properly cJmrged as shares standing in deft.’s 
name “ in his own right ” within Judgments Act, 
18,38 (c. 110), s. 14. — Luller v. Earle (1852), 7 
Exch. 796 ; 21 L. .1. Ex. 314 ; 155 E. li. 1172. 

Con.<?d. Nicholls v. llosewame ^ 

1j. j. U. 1’. 273 ; Uill v. Coutinoulal Gas Uulou Co. (1872), 

41 L. J. Ex. 170. 

2300. Though sold & transfer accepted by 

vendee.] (1) Qu. : whether a mining co. on the 
cost-7)ook lu’inciplc is a “ public co.” within 
Judgments Act, 1838 (c. 110), s. 14, so as to make 
shares therein liable to be charged with a judg- 
ment debt. An order und(ir the statute having 
been made by a judge at chambers, tbe ct. con- 
firmed it, oil tlie ground tbat by setting it aside 
they would preclude the judgment creditor from 
taking the opinion of a et. of appeal. 

(2) Qu. ; whether one who has sold his shares 
in such a co., A whose vendee has accepted the 
transfer, but has not caused it to be registered, is a 
person having shares ” standing in his name in 
his own right ” within the statute. Nichglls 
V. Kosewarne (1859), 6 C, B. N. S. 480 ; 28 


funds lodged by her in that capacity 
in the bank of the judgment creditor. 
A charging order will not bo made 
against Govt, stock, standing in the 
uanie of a judgment debtor, upon a 
judgment de bonis testatoris obtained 
against debtor as administratrix.- — 

’ V. DAVENrOKT ( 1872 ), 21 W. II. 

C— IR. 

PART V. SECT, 2, SUB-SECT. 5. - 
B. (a). 

b. What is a public company — 


'heiher syndicate for workinu nuiw .] — 
yndieale for working a iidue held a 
artnership & not a public company 
hoHO siiares could be charged by 
charging order. — Scuackeu r. 
It (1899), 25 V. L. it. 2a4. — 

US. 


k. R/unrs in joiblic conipanu — 
Where eauitaJIdy niortguyed.] -Shuies in 
a public CO., standing in the mime of 
a judgment debtor, will bo charged 
with the payment of the judgment 
debt, notwitlistaadiug the oxtstcuco 


of an equitable mtge. atfoctlng same. — 
Ditxstku V . Qlknuall (Earl) (1851), 
4 Ir. Jur. 2().~1R. 

PART V. SECT. 2, SUB-SECT. 5.— 
B. (b). 

1. I d’ 2 I'ict. r. 110 -I y here xutt 
ajjpf icable. i -Abo\(i Act if in force in 
this Province, authorises the issuing 
of a charging order against stocks 
staiuUng in the name of debtor “ in Ids 
own right or in the name of any person 
in trust for him,” but docs not apply 
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Execution. 


/See'. 2. — CliaiyliKj orders on slocks, shares, clc. 
seel. 5. iy. [h) ft (c) ; suh-sed. 0, A.} 

L. ,7. P. 273 ; 5 Jur. N. 8. 126(5 ; 7 W. It. 012 ; 
J il E. K. 544. 

AnnntaHons : — As to (1) Consd. Fliicstorr. M'Clcllnncl (ISGO), 

8 C. B. N. S. 357. Refd. Hakc?r v. Tyuto (1860)» 6 Jur. 

N. S. 1192 ; Kvp. Holdon (1863), 13 C. B. N. S. 641. 

2391. - — No benefleial interest in debtor.} — 

1*1 tf. haviiif^ obtained a charging order under 
Judgments Act, 1838 (c. 110), s. 14, a share standing 
in the name of deft, in a co., limited, tlie ct. refused 
an application to rescind the order made by deft, 
on the ground that the shares were held by liim 
in trust for a third person. — CRA(iG v. Taylor 
(18(50), L. li. 1 Exch. U8; 4 11. «fc C. 158; 35 
L. J. Ex. 02 ; 13 L. T. 750 ; 12 Jur. N. 8. 320 ; 14 
W. It. 390. 

Aunotations : — Consd. Gill r. Coutinental Gan Iliiiou Co, 

(1872), 41 L. J. EJx. 176; Re Blakeley Orclnatuu? Co,, 

Coate.s’H Case (1876), 35 L. T. 617 ; Cooper xi. Grimii, 

11892] 1 Q. B. 740. 

2302. .]— In an action under Jiidg- 

ments Act, 1838 (c. 110), s. 15, against a co. for 
])ermitting the transfer of shares after notice ol 
a charging ordiu' yrisi, <fc before the making of it 
absolute, it is a good answer to show that the judg- 
ment debtor in whose name the shares stood had 
no benelicial interest in them. — (iiLi, v. Con- 
tinental Ca.s Co. (1872), E. K. 7 Exch. 332 ; 41 
L. J. Ex. 170 ; 27 E. T. 424 ; 21 W. It. 111. 
.i)>iu>intions : — Refd. Gray v. Stone 8c I'lirmell (1893), 69 

L. T. 282. Mentd. Wood v. Woad (1874), L. R. 9 Exch. 

190 ; Edison General EUvitric Co. v. Westminster & 

Vancouver Tram. Co,, [1897] A. C. 193. 

2303. .] — C. transferred £1,000 stock 

of L. Co. into the name of his son without any 
consideration, & merely to qualify him as a director 
of that CO., to be transferred to C. on recpiest, 
which was ultimately done. C. received the 
dividends on the stock. The son was a contributory 
to B. Co., to whom he owchI £3,000. Tlui ollicial 
licluidator of that co. gave notice to E. C'o. of his 
intention to iriove for an injunction to restrain 
the son, as owner of the stock, & that co. from 
(hulling with it. Thereupon the ollicial liquidator 
of B. Co. was informed of t he true facts as to the 
ownership of the stock. The official liquidator 
of B. Co. immediately afterwards obtained a 
charging order against the £1,000 stock in E. Co. : 
— Held : that order must be di.scharged, not only 
on the ground of the notice, but also, because the 
stock W'as not standing in the name of the son of 
C. “ in his own right.” — He Blakely Ordnance 
Co., Etd., Coates’s Case (1870), 40 E. J. Ch. 307 ; 
35 E. T. 017 ; 25 W. R. IIE 

Annotuiioii -Apld. Cooper r. Grifflu, [1892] 1 Q, B. 710. 

2304. — .J — A judgment creditor cannot 
obtain a charging order under Judgments Act, 
1838 (c. 110), s. 14, charging shares standing in the 
name of the judgment debtor, where the judgment 
debtor is merely a trustee of such shares, which 
have been transffirred to him solely as a qualifica- 
tion for the position of director, & in which he has 
no benelicial ownership, benelicial ownership in 
the debtor being essential to a charging order under 
tlie sect.— Cooper v. Griffin, [1892J 1 Q. B. 740 ; 


01 E. J. (E Ih 503 ; 00 E. T. 000 ; 40 W. R. 420 ; 
8 T. 1.. R. 404 ; 30 8ol. Jo. 325, C. A. 

AxvjMiations : — Folld. Howard v. Sadler, [1893] 1 Q. B. 1, 

Consd. Sutton V. English & Colonial Produce Co., [1902 

2 Ch. 502. 

2305. .] — A director of a railway co.j 

incorporated by an Act providing that the qualifica- 
tion of a director should be the possession in his 
own right of a certain number of shares, sold his 
shares ; but his name remained on the register as 
the person entitled to the shares & he continued to 
act as a director. A judgment creditor of the 
director having applied for a charging order on the 
shares under Judgments Act, 1838 (c. 110), s. 14 : — 
Held : the director might have possession of the 
shares in his own right without being the benelicial 
owTicr, & a charging order could not be made.— • 
Howard v. Sadler, [1893] 1 Q. B. I ; 08 E. T. 
120 ; 41 W. R. 120 ; 87 Sol. Jo. 49 ; 5 R. 45, D. C. 

Axxnotation : — CoDsd. button v. English & Colonial I’rodnce 

C’o., [1902] 2 Ch. 502. 

(c) “ 1)1 ihc Na)}ic of any Person in Triist for 

him.'" 

Sec Judgmcml.s Act, 1838 (c. 1 10), s. 14 ; Judg- 
nands Act, 1810 (c. 82), s. 1. 

2306. Contingent interest.! — The contingent 
rti versionary life interest of a judgment debtor 
in the surplus, if any, of stock standing in the name 
of tiTistecvs, k, assigned by liim to another sot of 
trustees on trust to sdl it k pay his debts to a 
named amount, with a resulting trust, as to the 
surjdus after sudi paynient (.subject to the present 
life interest of another })(n-son therein), in favour of 
the debtor, is chargeable under .liKlgmeiits Act, 
1838 (c. 110), s. 14, A .ludgincnts Act. 1840 (c. 82), 
s. 1, notwilhstanding the doubtful nature of the 
in1cr<?st k tlie umaulainty as to its extent. — 
Baker v. Tynte (1800), 2 E. k E. 897 ; 29 E. J. 
Q. B. 233 ; 0 Jur. N. 8. 1192 ; 121 E. R. 335. 

Annoiai ion : Refd. Cragg r. Taylor (1867), L. U. 2 Exch. 

X 3 1 • 

2307. .J — I)(Jt.., being x>oss(>s.sed of shares 

in a public c(j., transfen*i‘d them to B., as a security 
for a debt. 8ubsequently Im assigru^d tliem, 
subject to B.’s debt , U) ti’ustccs upon trust to repay 
a loan wOiich had been made to hini by his brother 
& to apply the suri)lus for the benelit at the trustees’ 
di.scretion, of his wnfi', his children, or himself. 
There were other trusts for the benelit of his wife 
k children, & an ultimate trust on his wife’s 
dc^cease k in cast* no child attained the age of 
tw^enty-one or being a dauglitcr married before 
that age to (left, k liis a.ssigns : — Held : he had an 
” interest ” in the shares eai)abl(': of btung charged 
under Judgments Ad., 1838 (c. 110), s. 14, ik 
Judgments Act, 1840 (c. 82), s. 1. -Cragd v. 
Taylor (18(57), I.. R. 2 Exch. 131 ; 30 Iv. .1. Ex. 
03 ; 15 E. T. 584. 

Anm/Uitions : — - Distd. Dixon r. Wrench (1869), L. R. 4 

Ex<‘Ji. 154 ; South WciHtern Loan (,^o. r. RohtuTfion (1881), 

8 Q. B. D. 17. Consd. Bolland r. Young, [1904] 2 IC. B. 

H24. Refd. Ideal BodtUng Co. v. Holland, [1907] 2 Ch. 

157. 

2308. Effect of imperative trust for sale— Debtor 
entitled to proceeds.] — Testatrix gave her wdiolc 


uliere hiuJi stockH Jiave been fiaiidu- 
lently assigned in order to av(hd 
exec.ution. -Cafprkv r. PiiKLrs (1876), 
24 Gr. 344. -CAN. 


PART V. SECT. 2, SUB-SECT. 5.- 
B. (c). 

m. Stork held in trust for annUicr. 
--Wlieji it was souglit, under ;{ 

\ ict. c. 105, to obtain an order to luak 
judgments eiiarges upon hank Htm-: 
standing in tlio names of the exoi> 

Icgacy O 

X-tj,000 to deft,, but it not appearini 


Hatisfacloriiy, upon aftidavil, lliat tlie 
stock was clearly appllt;ahle to the 
purposes of the motion : the et. l efusod 
to grant the order. — A n ox. (1842), 
2 Log. Rep. 296.— IR. 

n. .] — Two sums of stoi-l; 

were decreed (o bo paid to M. as ext l ix. 
of II. JNl. was &I.SO a legatee nndei- 11 , ’h 
will but. (hero had been no decree or 
order ascertaining that any part of 
(lie stock was due to her jiersouaily. 
B. to wliom co,stH were duo by M. iu 
her persoual capacity sought by motion 
iu tho cause to obtain a ctiarging order 


against tho stock so decreed to be paid 
to M. ; — Held : M. liad not such an 
interest in the stock in ct. as that it 
could be cliarged by an order. — 
Hoookxs V. Hodgens (1877), H 
1. R. E(i. 439.— IR. 

o. /Shares held in trust for vu>rl- 
(jayre- -Cannot be attached for debt 
of niortgayor. owner of an ecinit- 
able interest in bank shares having 
mtged. tliom, they are standing in the 
name of tlie legal owners in trust for 
the ml goe. & not in trust for the mtgor,, 
& Ibereforo cannot be attachod to 
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estate & effects, which included stf)ck & shares, to 
trustees, on tiaiat to pay debts & h^gacies, & as 
to the residue of her estate & effects, upon trust 
for deft. & two other persons ; & she directed licr 
trustees to pay the legacies so soon after her decease 
as her means could be judiciously converted into 
cash, & in any event not later than twelv(5 months 
after her decease. A charging order liaving been 
made upon the stock & shares, to the extent of 
deft.’s interest therein, in favour of a judgment 
(creditor ; — Held : deft, having no interest in tlie 
stock & shares, but only an interest in their produce 
after performance of the prior trusts, they could 
not be charged with his judgment debt under 
Judgments Act, 1838 (c. 110), s. 14, or Judgments 
Act, 1840 (c. 82), s. 1 . — Dixon Wrp:nch (1809), 
L. R. 4 Exch. 154 ; 38 L. J. Ex. 113 ; 20 L. T. 
492 ; 17 W. R. 591. 

Jmwtations : — Distd. Houtli WcRteni Loan Co. v. Robertson 

(1881), 8 Q. B. J). 17. Consd. Bolland v. Young, [1901] 

2 K. B. 824. Distd. Ideal Bedding ("o. ri. Holland, [l907J 

2 Ch. 157. Refd. Wicks v. Shanks (1892), G7 L. T. (>09 ; 

He Anglesey, Do Galve r. Gardner, [1903] 2 Ch. 727. 

2309. .] — A voluntary settlement in favour 

of his wife &- child by an in.solvent settlor of his 
equitable reversionary interest in personal estate 
comprising stocks & shares not subject to an 
imperative trust for sale ; — Held : void, under 
13 Eliz. c. 5, as against the creditors of the settlor, 
on the ground that it “ delayed, liindercd, or 
defrauded ” pitfa., who were judgment creditors 
.suing on behalf of themselves & all other creditors, 
from obtaining a charging order upon the stocks 
& shares under Judgments Act, 1838 (c. 110), s. 
14. — Ideal Bedding Co., Ltd. v. JIolland, 
[1907] 2 Ch. 157 ; 7G L. J. Ch. 411 ; 90 L. T. 774 ; 
23 T. L. R. 467 ; 14 Mans. 113. 

2310. Stock held in trust for debtor & others.] — 
An order was made under Judgments Act, 1838 
(c. 110), s. 13, & Judgments Act, 1840 (c. 82), 
charging a judgment debtor’s interest in the 
dividends on certain bank stock. It appeared 
that by the terms of a will certain inoperty, 
including this stock, was bequeathed to trustees 
on trust as to one moiety thereof for testatrix’s 
niece, as to the other moiety in trust to pay the 
income thereof to her nephew, the judgment 
debtor, for life, or until he should attempt to alien 
or charge the same, &. upon his interest determining, 
there were limitations over in favour of his wife for 
life, & after her death in favour of his children, 
with an ultimate remainder in the event of the 
failure of the preceding trusts to the judgment 
debtor absolutely. At the time when the charging 
order was made, there was a dividend on the stock 
accrued due, but which the trustees had not yet 
received from the bank : — Held : (1) the fact that 
the stock stood in the name of the trustees in trust 
for another, besides the judgment debtor, did not 
prevent its being stock “ standing in the name of 
any person in trust for him ” within Judgments 
Act, 1838 (c. 110), 8. 14 ; (2) the accrued dividend 
A the ultimate remainder to the judgment debtor 
after failure of the precceding trusts constituted 
a sufficient chargeable interest, whatever might 
have been the case with regard to the interest 
determinable on alienation, if that had stood alone ; 
& the order was therefore rightly made, the trustees 
being responsible, upon its being made, for the due 


application of the fund according to the legal 
effect of the order, whatever it miglit bc. --SuUTU 
Western Loan Oo. v, Robertson (1881), 
8 Q. B. D. 17 ; 51 L. J. Q. B. 79 ; 46 L. T. 427 ; 30 
W. R. 102, D. C. 

Annntalion : — -Generally, Refd. Ideal Bedding !'<>• r. Holland, 

[1907] 2 Ch. 157. 

2311. .] — An American lady, who died in 

1903, left a will by which she appointed two persons 
her exors. & trustees with regard to all moneys, 
bonds, bankers’ balances, securities, & property 
carried on account, or held in custody on her behalf 
by her bankers or attorneys in I5ngland at her death, 
& she directed her exors. & trustees to collect & 
gather together all such residue of her estate in 
England at her death, both principal & interest, 
capital & income & to invest & reinvest, as from 
time to time might be prudent, & to manage 
the whole fund ; &; she further directed them to 
accumulate the income of the fund for tlie period 
of six years aftei' her death, <fe at the end of that 
period to apply the accumulations of income in a 
certain manner, <te to divide the capital of her 
estate then in their custody A control into three 
equal parts, one of which was to be j>aid to & to 
b(‘comc the sole property of a person named in 
the will, against whom a judgment had been re- 
covered in the liigh Ot. The funds subject to the 
t rusts of the will had been invested in Transvaal 
Govt, stock : — Held, : tlui jiidp^nent debtor had an 
iuterest in the stock which might be charged with 
the amount of tin) jutlgment debt under .Tudgments 
Act, 1810 (c. 82). — Bolland v. Young, [1904] 
2 K. B. 824 ; 73 L. J. K. B. 1030 ; 91 L. T. 740 ; 
53 W. R. 67, G. A. 

Annolation : — ^Refd. Ideal Bedding' Co. v. Holland, [10071 

2 Ch. 157. 


8UB-.SECT. 6. — Procedure to obtain Order. 

A. Order Nisi. 

2312. Application for order — To whom made.] — 

An application for a charging order, under Judg- 
ment Act, 1838 (c. 110), & Judgment Act, 1840 
(c. 82), upon a fund in ct. need not be made to the 
judge in whose ct. the suit or matter is, in which 
the fund is standing, nor is it material that the 
order is entitled as in a revived cause, although 
made before the order of revivor has been served 
on deft. — Hastings (Marquis) v. Beavan (1862), 
4 Do G. F. & J. 316 ; 31 L. J. Ch. 546 ; 5 L. T. 
734 ; 10 W. R. 206 ; 45 E. R. 1205, L. JJ. 

2313. .] — Hopewell v. Barnes, No. 

2371, post. 

2314. .] — (1) A charging order may 

be made by a judge of the Q. B. Div. upon cash 
standing to the credit of the debtor in the Ch. 
Div'. in the name of the Paymaster- General. 

(2) Such an order may be made ex partCf Sc in 
order to give effect to it it is not necessary to obtain 
a stop order or to obtain the appointment of a 
receiver : but notice given to the Paymaster - 
General will be sufficient to secure priority. 

(3) A charging order nisi^ when it is afterwards 
made absolute, takes effect from the dat-e of the 
order nisi. — Brereton v. Edwards (1888), 21 
Q. B. D. 488 ; 60 L. T. 5 ; 37 W. R. 47, C. A. 
AnnotcUions : — As to (1) Apld. Re Prior, Ex p. Prior, [1921 ] 

order of tho Ct. of Chancery afforded 
ovidonco, as against deft., that testator ’s 
debts had boon paid Sc his assets 
administered, & deft, liad such an 
interest in the stock as conld be attached 
by the charging order. — M'D onoqh 
V . Daviks (1875), I. R. 9 C. 1^. ,300. — 
IR. 


a judgment debt owed by tho 


tield in trust for debtor. i — 
lestator constituted railway stock 
fund to secure the jointure 
1 ^dow, & ^vlthout speciflcally 

‘•equoathing the stock, appointed deft. 


his residuary legatee ; subsequently 
the Ct. of Chanc43ry, upon tho consent 
of deft, as exor., ordered a transfer 
of the stock to the trustees of testator’s 
settlements, &• that tho dividends 
should be paid to deft. ; a charging 
order, at the instance of a judgment 
creditor, having been made upon deft.’s 
interest In tho stock : — Held : the 
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Execution. 


jSacL 2. — Charging orders on slocks^ shares^ etc,: 

Suh-secf. r>, A. &' B. ; sub-sect. 7.1 

1C. 11. .I.'KI. (iencrallu, Refd. Drew r. Lcnvis, Ex p. 

Martin (IS!)1). GO h. .T. Q. Ji. 2(54 : Brls?ht r. Hcllar (190:5), 

S!) L. T. i:57 ; The Diroffo, 11920] P. 12.'i. 

2315. How made — Ex parte.] — U peukton 

r. Edwards, No. 2314, ante. 

2316. Form of order — Day certain to show 
cause.] — It is no objection to an order nisi to charge 
stock, pursuant to Judgment Act, 1838 (c. 110), 
ss. 14, 15, that it calls upon the judgment debtor 
to show cause on a day certain. — Robinson v. 
Ruubidge (1850), 0 C. B. 289 ; 1 L. M. <te P. 91 ; 
19 L. J. C. P. 242 ; 14 L. T. O. S. 405 ; 137 E. R. 
904. 

Meatd. Stokes v. Grisscll (IS-ll), 14 C. B. 

2317. .] — Charging order for costs, which 

had been directed to be paid, made 
belonging to the party by whom the costs were to 
be paid. The form of the ex paric order was to 
show cause on the first seal after two ch'ar days 
froiri the stu’vice of the order with an int-eriin 
injunction to restrain transfer. — Bloxam r. 
llopKiNSON (1859), 7 W. R. 000. 

See, now, R. S. (]., A])pendix K., No. 27. 

2318. Service of order- Debtor outside juris- 
diction.] — Where it was stated that the judgment 
debtor was out of the jurisdiction of the ct., the 
ct. declined to make an ordei* alTecting his interests 
without notic'c being previously served upon him. 
— .iDSiGi'ii V. Tyndaij:. (1843), 131^. J. Ch. 23 ; 2 
J^. T. O. S. 110. 

2319. Upon solicitor of party sought to be 

charged at last address.] — A charging order ii 'isi 
was served upon tlie solr. A tlie brother, A at the 
last adiiress of th(* j)erson whose property was to be 
charged : — Held : it was sufllciently served without 
anv order for substituted s(;rvice. — Be Paragon 
MiNiNci Co. (1801), 5 1/. T. 578 ; 8 Jur. N. 8. 11 ; 
10 W. R. 70. 

2320. Costs of obtaining order When money 
paid.] — A charging order 7 i.isi was obtained under 
Judgments Act, 1838 (c. 110), on sto(;k belonging 
to B., who thereupon paid the amount, but dis- 
puted his liability to pay the costs of obtaining 
the order. On the day for showing cause, the case 
was mentioned i —lfeld : B. was liable to pay tlie 
costs of both applications.— S'I'andky r. Bond 
(1844), 8 Beav. 50 ; 14 E. J. Ch. 51 ; 4 E. T. O. M. 
91 ; 50 E. H. 20. 

^ln7iotatinv8 Refd. Wchtbi V. Westby (18.02), 19 L. T. 

O. 8. 24:5 ; Clarke v. Clarke (187;}). L. B. 8 He D. 67. 

2321. Application to discharge order — Juris- 
diction of court to entertain.] (1) The ct. has no 
jurisdiction to entertain an apjieal against an 
order nisi for a distringas uj)on stock, made by 
a judge under Judgments Act, 1838 (c. 110), s. 14. 

(2) Qu. : if they have any in the case of an order 
absolute. — B aldwin v. Timbrell (1812), G Jur 
488. 

2322. .] — A master liaving once 

granted a charging order ivisi upon shares in a public 
CO. upon an ex paric apijlication under Judgments 
Act, 1838 (c. 110), ss. 14, 15, is fimcius ojjicio, &, 
(ixcept by consent, has no jurisdiction to dischargt* 
it. —Mitchell p. 1)e Vesey (1892), 07 E. T. 53. 

See, also. Nos. 2320-2330, 2 ^ost. 

See, nmv, R. S. C., Ord. 54, r. 12. 

B. Order Absolute. 

2323. When order nisi made absolute —Dis- 
cretion of court — Shares of no value.] Under 


.Tudgments Act, 1838 (c. 110), s. 1, which says that 
“ it shall be lawful ” for a judge to make a charging 
order upon sliares belonging to a judgment debtor, 
the judge has a discretion whether ho will make 
such an order or not, & lie may refuse to make an 
order upon the ground that the shares are of no 
value. — Wicks v. Shanks (1892), 07 E. T. 009 , 9 
T. E. R. 49 ; 4 R. 117, O. A. 

2324. Proceedings pending by creditors 

against trustees holding stock.] — A charging order 
under Judgments Act, 1838 (c. 110), s. 14, will be 
made absolute notwithstanding proceedings 
against the trustees of the fund by creditors & 
there being no other fund for iiayment of costs. — 
Smith v. Youde (1800), 2 F. F. 370. 

2325. Debtor dead at time of order nisi.]— 

Finney v. Hinde, No. 2202, ante. 

2326. Review of order — Jurisdiction of court to 
entertain.] — A judge at chambers only, & not the 
ct., has authority, under Judgments Act, 183^- 
(c. 110), s. 11, to make an order to charge a fund 
with the pa^Tnent of money recovered by a judg- 
ment : if he makes an absolute order, the ct. ha? 
jurisdiction to set it aside if wrongly made ; but 
if he only makes an order nisi, the ct. has nc 
authority to entertain the question, although thi 
judge expresses bis desire to refer it to the ct.— 
Brown v. Bamford (1841), 9 M. & W. 42 ; 11 
Ti. ,1. Ex. 53 ; 1.52 E. R. 19. 

Amiotaiions : — -Refd. Fowler v, Ohiircliill (1848), 11 M. & W 

r)7 ; Morris v. Mauesty (1846), 7 Q. B. 674 ; Withani v. 

Lynch (1847), 1 Excli. 891. 

2327. .] -Baldwin Timbrell, No 

2321, ante. 

2328. - — ^ - -.] — The ct. refused to discharge 
a judge’s order made under Judgments Act, 183i 
(c. 110), s. 14, to charge stock standing in th( 
names of trustees for deft. The stock had beer 
transferred into the names of the trustees by f 
deed of settlement made pursuant to an order o 
the (It. of Ch. Qu. : whether a ct. of commor 
law had jurisdiction to interfere in the matter. — 
Rogers v. Holloway (1843), 5 Man. <fc (>. 292 
0 Scott, N. R. 274 ; 12 E. J. C. P. 182 ; 7 Jur. 932 
134 E. R. 570. 

Annoialion Apid. Gragg v. Taylor (18GG), L. It. 1 Exch 

148. 

2329. — — .] — An application, under Judg 

meiits Act, 1838 (c. 110), s. 15, that a charging 
order, made under sects. 1 4 & 15, should be dis 
charged cannot be entertained after the order hai 
been made absolute. 

A charging order having been made upon share 
standing in the name of a judgment debtor, th 
father or the debtor applied, afEn* the order luu 
been made absolute, that it might be discharged 
on the ground that the shares were in fact his 
Held : there was no ]>owor to entertain the applica 
tion, “ such order ” [in sect. 15] meaning the orde 
7iisi & not the order absolute. — J effryiqs k 
' Reynolds (1882), 52 E. J. Q. B. 55 ; sub 710 m 
JEFFitYEs V, Reynolds, Bx p. Reynolds, E 
I.. T. 358, D. C. 

Annotations :—FoUA. Drew v. Willis, Ex p. Martin, [1891 

1 Q. B. 450. DiStd. Brain v. Herrick (1894), 10 R. 17 1. 

2330. .] — Where a charging orde 

nisi, under Judgments Act, 1838 (c. 110), ss. 14, 15 
has become absolute, the statute gives no iiowc 
to rescind it. — Drew v. Willis, Ex p. Martin 
[1891] 1 Q. B. 450 ; sub 7io7n. Drew v. Lewis 
Ex p. Martin, 00 E. J. Q. B. 204 ; 04 L. T. 700 
55 J. P. 873 ; 39 W. R. 310 ; 7 T. L. R. 312, C. A 
Annotation : — Distd. Brain v. Herrick (1894), 10 R. 171. 


• \./j 

to direct Mcrvice 
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lycuior ouisiae 7uria(iiciion .] — The charging order made ex p. is conditional only; & the c 
the jurisdiction.— Re Orthtn, Ex p. Nixon (1875), 9 1. R. Eq. .512.- 


of It out of the 
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2331. Judgment set aside — Order founded on it 
set aside.] — AVhere a charging order has 
been obtained upon a judgment which has since 
boon set aside, the ciiarging order must be set aside 
at the instance of the judgment debtor.- Brain 
V. Herkjck (1891), 10 11. 171, D. C. 

See, also, No. 2278, ante. 

2332. Operation of order — From date of order 
nisl.J — (1) A creditor recovered judgment against 
his debtor &; issued a j\. fa. Shortly afterwards 
the debtor died. The creditor entered a suggestion 
on the record, entitling him to have execution 
against the extrix., & obtained a charging order 
nisi upon shares ])clonging to the debtor. After 
tiie or der nisi had been obtained, but on the same 
day, a decree was made for administration of the 
debtor’s estate. The order nisi not having been 
made absolute, pltf. in the administration 
suit applied for an injunction to restrain further 
proceedings by the judgment creditor: — Held: 
injunction ought not to be granted. 

(2) A ciiarging order, wiien made absolute, 
operates from the making of the order nisi. — • 
Ualy V. Barry (1 808), 3 Cli. App. 452 ; 37 L. .1. Ch. 
723 ; 18 L. T. 491 ; 10 W. ii. 054, L. JJ. 

AnnoialioTis : — As to (1) Consd. Stewart v. Rhodes, flOOO] 

1 CJi. 386. Befd. lie Imperial Steam & Household (’oal 

Co. (1868), 37 L. J. Ch. 517 ; Hewat v. Davenport (1872), 

21 W. R. 78 ; Finiioy v. Hinde (1879). 48 L. J. g. B. 275 : 

Re Womerslcy, Etheridge v. Womcrsley (1885), 29 Ch. I). 

557 ; Re Bell, Carter v. Sta<lden (1886), 54 L. T. 370 ; 

Re O’Shea’s Sottlmt,, Courage r. O’Shea, [1895] 1 CIi. 

325 : Re Thomas, Sutton, Carden v. Thomas (1912), 81 

L. J. Ch. 603. ^Is to (2) Folld. Brereton v. Edwards 

(1888), 21 g. B. D. 488. Refd. Re Ilutclnnson, Kx p. 

Hutchinson (1885), 16 g. B. D. 515. 

2333. ,] -Bi’.erkton v. Edwards, 

No. 1' 


SuB-sSECT. 7 . — Effect op Order. 

2334. Equivalent to valid & effective charge 
made by debtor.] — Re Leavesley, No. 2280, ante. 

2335. Whether “ execution against goods of a 
debtor — Bankruptcy Act, 1883 (c. 52), s. 45.J— 
ITie words “ an execution against the goods of a 
debtor ” in above sect, do not include a charging 
order nisi under Judgments Act, 1838 (c. 110), 
s. W.—Re Hutchinson, Ex p. Pi.owden (1885), 
55 L. J. Q. B. 582 ; 54 L. T. 302 ; 31 W. K. 475 ; 
3 Morr. 19. 

2336. Whether ground for setting aside bank- 

ruptcy notice — Bankruptcy Act, 1883 (c. 52), s. 4 
(1) (?)•] — A bkpey. notice under above sub-sect, 
will not be set aside because the creditor who 
served tlie notice has during the .seven days of its 
yiendency obtained a charging order under Judg- 
ments Act, 1838 (c. 110), s. 14, upon shares belong- 
ing to debtor. — Re vSedowick, Ex p. McMurdo 
(1888), 00 L. T. 9 ; 37 W. R. 72 ; 5 T. L. li. 4 ; 
sub nom. Re Sedgwick, Ex p. Sedgwick, 5 Morr. 
202, C. A. ■ 

Annomiona /—Reid. Re Dennis, Kx p. Dennis (1888), 60 
^ Luptou, Ex p. Lupton (1911), 55 Sol. Jo. 

4l'_i^-Ke Reulson, Ex p. Greaves, [1913] 2 K. B. 300. 
Re Wilson, Ex p. Jones (1916), 85 L. J. K. B. 

2337. Whether protected transaction in bank- 
ruptcy— Bankruptcy Act, 1883 (c. 52), s. 49.]— A 
charging order, under Judgments Act, 1838 (c. 110), 

1 4 , upon stock or sliares or money in ct. belong- 
ing to a judgment debtor, is not a “ transaction ” 
protected by Bkpey. Act, 1883 (c. 52), s. 49. Such 

purposes the same effect 
hs li it had been voluntarily given by the judgment 


debtor. — Re O’Shea’s SEi^ru^MENT, Courage v. 
O’Shea, [1895] 1 Ch. 325 ; 04 L. J. Ch. 203 ; 71 
L. T. 827 ; 13 W. R. 232 ; 39 Sol. Jo. 108 ; 2 
Mans. 4 ; 12 R. 70, C. A. 

Anaotations : — Apld. Wild V. Southwood, [1897] 1 Q. B. 

317 ; Hosack v. Robins, [1918] 2 Ch. 339. 

2338. — .] — A charging order under 

Partnership Act, 1890 (c. 39), s. 23 upon a judgment 
debtor’s intere.st in a iiartnership, being a pro- 
ceeding in invHum is not a “ transaction ” pro- 
tected by Bkpey. Act, 1883 (c. 52), s. 49 , — Wild 
V. Southwood, [1897] 1 Q. B. 317 ; 06 L. J. Q. B. 
100 ; 75 L. T. 388 ; 45 W. R. 224 ; 41 Sol. Jo. 
07 ; 3 Mans. 303. 

2339. Whether “ transaction for value ** — Bank- 
ruptcy Act, 1914 (c. 59), s. 47 (1).] — A charging 
order absolute obtained on an application under 
Judgments Act, 1838 (c. 110), s. 14, on after- 
acquired proi)erty of a bkpt., consisting of shares 
in a CO., is not a “ transaction for value ” within 
the proposition laid down in Cohen v. Mitchell 
(1890), 25 Q. B. Div. 202, & now embodied in 
Bkpey. Act, 1914 (c. 59), s. 47 (1), & is therefore 
not valid & effective against the trustee in bkpey. 
as a prott;et('d tiansaction. — lIosACK v. Robins 
(N o. 2), [19181 2 Ch. 339 ; 87 L. J. Ch. 545 ; 119 
L. T. .522 ; 02 Sol. Jo. 681 ; [1918-19] B. & C. R. 
54, C. A. 

2340. Whether determination of life interest — 
Subject to defeasance.] — A ciiarging order, under 
Judgments Act, 1838 (c. 110), s. 14, creates such 
an incumbrance as will determine a life interest, 
limited to a person until he executes some assign- 
ment or act whei‘(3by the interest may be incurn- 
b(;red. — MoNTEKioRE v. Behrens (1805), L. R. 1 
Eq. 171 ; 35 Beav. 95 ; 55 E. R. 830. 

H a aid a/ io as .‘---Mentd. Mac]idii1.<)Hh v. Pogoso, [1895] 1 Ch, 

505 ; Re Holland, Gregg v. Holland, [1902] 2 Ch. 360. 

2341. ^-.1 — Under a settlement the 

dividends of the trust fund were payable to B, 
for his life, or until be should assign or incumber 
the same, “ or until ho should do or suffer any act ” 
whereby the dividends should become payable to 
another jierson. A judgment creditor of B. 
obtained a charging order against the trust fund : — • 
Held : under the words shall suffer any act,” a 
forfeiture liad accrued of B.’s life interest. — 
Roffey V. Bent (1807), L. R. 3 Eq. 759. 

Annotat ions : — Refd. Sutton, Carden v. Goodrich (1899), 80 

Ja T. 765. Hentd. Re Tiiroekmorton, Exp. Eyston (1877), 

7 Ch. D. 115. 

2342. Right of creditor to protect interest in 

stock charged — By other proceedings.] — (1) After 
the order, obtained by a judgment creditor, for 
charging the interest of liis debtor in (lovt. stock, 
standing in the name of trustees, has been made 
absolute, under Judgments Act, 1838 (c. 110), 
s. 15, the Bank of England is still bound to pay 
the dividejids to the trustees, being the legal 
hands to receive them ; & the trustees are to 

apply tlie dividends according to the equitable 
interests of the parties. 

(2) Semble : a judgment creditor who has 
obtained an order charging the interest of his 
debtor in Govt, stock may, in a proper case, 
sustain a suit for the intermediate protection of 
the interest which he has so acquired, notwith- 
standing the six months prescribed by Judgments 
Act, 1838 (c. 110), s. 14, have not expired. — 
Bbisted V. WiBKiNS (1843), 3 Hare, 235 ; 07 

E. R. 369. 

4 nnoiation : — Generally, Mentd. Hague v. Dundeson (1848), 
2 Exch. 741. 

2343. — — ■] — The proviso contained in 


part V. SECT. 2, SUB-SECT. 7. 

q. SJiarea standing in debtor's 


name — Notice to plaintiff of _ . 
debtor.]— A olmrging order doet? not 
operate upon aharoe standing la deft.’s 


name, but previously sold by him, of 
which pltf. had imtlce. — W arner v. 
SOOTI', 2 J. R. 139. — N.Z. 
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S('d. 2 . — Charging orders on slocks, shares, civ. : 

Snb-seels. 7 <£: 8.1 

JudgiiK'nl. Act, 18;?8 (c. 110), s. 14, that no pro- 
ceeding shall be lakeii t-o have the benolit- of the 
chargct created under that sect, until after the 
expiration of six (*alendar months from the date 
of the charging order does not prevent the creditor 
from obtaining a stop order to restrain the debtor 
from receiving dividends of stock accruing within 
the six months. 

The correct construction of the proviso is, that 
although no steps can be taken to enforce im- 
mediate payment of the debt by realising the 
security, yet that the judgment creditor may, 
in the meantime, by force of the order, prevent 
the security given him by the statute from being 
defeated or diminished pro ianto, by stopping 
payment to the debtor of part of his security. — 
AVatts V. Jefferyes (1851), 3 Mac. G. 372; 
20 L. J. Ch. 050 ; 17 L. T. O. S. 281 ; 15 Jur. 
783 ; 42 E. K. 305. L. C. 

Jnnotaikms : — Consd. Yescombe v. Landor (18 ;'j 9), 28 Beav. 

80. Refd. Courioy r. Vincent (18, '>2), lo Beav. 486; 

Partridge r. Foster (1804), 34 Beav. 1 ; Brereton v. 

j:dwards (1888), 21 Q. B. D. 220. 

2344. — — .J — (1) Where a judgment 

creditor has obtained a charging order absolute 
upon the contingent equitable interest of a judg- 
ment debtor in Govt. & Bank of England stock, 
standing in the name of a trustee, the bank is 
compellable to transfer the respective stocks at 
the direction of the trustee, notwithstanding that 
notice of the charging order lias been served upon 
the bank. 

(2) The judgment creditor can protect his 
rights by giving notice to the trustee ^ by issuing 
a notice in lieu of distringas upon the bank. — 
Adam v. Bank of England (1908), 52 Sol. Jo. 
082. 

2345. Stock standing in name of trustees — Right 
of trustees to receive dividends.] — Bristed v. 
WhLKiNS, No. 2342, ante. 

2346. .] — Notwithstanding an order 

absolute under Judgments Act, 1838 (c. 110), 
ss. 14, 15, charging stock in the names of trustees, 
the Bank of England is bound to pay the dividend 
to the trustees, who are liable in equity for its 
proper distribution. — Fowler r. (Jhurciiill (1843), 
2 Dowl. N. 8. 767 ; 11 M. & AV. 323 ; 12 L. J. Ex. 
233 ; 152 E. R. 827 ; sub noni. Churchill v. 

Bank of England, 7 Jur. 353. 

Annotaiions : — Consd. Hoiiih Western Loan f.'o. v. Robertson 

(1881), 8 Q. B. D. 17. Mentd. Hague v. Dandesou (1848), 

17 L. J. Ex. 269. 

2347. Right of trustees to call for transfer 

Interest of debtor contingent.] — Adam v. Bank 

OF Engt.and, No. 2344, ante. 


(2) A ct. of oquiiy will make a stoi) older, as 
auxiliary to the charging order. 

(3) A party applying for a stop order on a fund 
in ct., must take tin; order subject to & after 
satisfaction of, all the prioi* claims upon the fund ; 
or he must serve all the parties having such prior 
claims witli the petition. — Uulkes v. Day (1840), 
10 Sim. 41 ; 10 L. J. Ch. 21 ; 4 Jur. 1125 ; 59 
E. H. 527. 

AnnolnUim .—As to (1) Refd. Waits r. Porter (1 8.04), 23 

L. T. (). S. 228. 

2349. AVhether notice of prior incumbrance 

necessary.] — Testator devised his real A personal 
estate to trustees on trust for sale & directed them 
to pay a share of the produce to A., <fc a .suit was 
instituted for the administration of his estate. 
By a deed dated Dec. 1841, A. assigned his share 
to B. to secure advances, A. B. immediately gave 
notice of the assignment to the trustees. By an 
order in the cause in June, 1845, the real estate 
W'as ordered to be sold & the jiroduce paid into ct. 
& invested ; A a sum of stock in I'cspect of tlie 
purirhase-money w^as afterwards carried to the 
credit of the cau.se. In Apr. 1846, C. obtained 
judgment against A., & by a judge’s order the stock 
w^as ordered to .stand charged with the amount for 
which judgment was obtained. The oi*der was 
filed in the Accountant-tJern'ral's office in Nov. 
1848, at which tune no other order had been 
filed: — Held: (\ had not priority over B. — 
Brearcliff V. DoRRiN(iToN (1850), 4 D<* (1. A Sm. 
122 ; 19 1.. J. Ch. 331 ; 16 L. T. O. 8. 62 ; 14 

Jui’. 1101 ; 64 E. B. 762. 

-Consd. Wal lH r. I'ort.cT (IS.H), 3 JO. & B. 

713; Javcscy r. Harding (IS;^;), 23 Beav. Ml. Reid. 

Kinderlry r. .Jervi.s (1866), 22 Bciiv. 1. 

2350. - A., an attorney, employed 

by B. to invest money, lent it to on an agi’ce- 
niont, by which C. as a security, charged his 
interest in £5,000 consols, standing in the names 
of trustees in trust for C. A. neglected to give 
not ice to t he t rustees. A judgnunit credit or of C. 
subsequently to this loan, obtained a charging 
order under .ludgments Act, 1838 (c. 110), s. 14, 
notice of wliich was givim to the tru.stees. C. 
obtained the bemdit of the insolvent Act. B. 
brought an action against A. for negligence, ; on 
the trial, the judge directed the jur‘y, in estimating 
the damages, to consider that, as no notice had 
been given to C.’s trustees of the charge in favour 
of B., the subscciucnt charge created by the 
judge’s order had j)riorit y over it. On a rule for a 
new trial : — Held : the direction was correct, A 
th(.‘ judgment creditor had the same rights as a 
subsequent incumbrancer without notice. A Wtas, 
therefore, to bo preferred in equity to A. — AV ATI's 
V. Borteu (1854), 3 E. A B. 743 ; 2 C. L. B. 1553 ; 
23 Ij. j. Q. B. 345 ; 23 L. T. O. 8. 228 ; 1 Jur. N. 8. 


Sub-sect. 8. — Priorities. 

2348. How far rights of prior incumbrancers 

affected.] — (1) Stock standing in the Accountant- 
GeneraFs name to the separate account of a party 
against whom a judgment debt has been recovered, 
jnay be charged, imder Judgments Act, 1838 
(c. 110), with the debt; but the charging order 
must be made, not by a judge in equity, but by a 
judge at common law ; A although such order, 
in terms, charges the stock, it affects only the 
interest of the debtor in the stock, A, therefore, 
does not interfere with the rights of prior incum- 
brancers. 


133 ; 118 E. B. 1319. , 

Annotations : — Consd. Beavati n. Oxford (1856), 6 Do G. JNl. 
& G. 607 ; Klnderley r. Jervis (1856), 22 Beav. 1 ; Scott 
V. HaHlJagH (1858), 4 K. & J. 633 ; (Jrow v. Robiiisou 
(1868), i.. R. 3 O. P. 264 ; I'lckeriiiff v. Ilfracombe K> 
(1868), Ji. R. 3 C. lb 235. Refd. Nicholls 
(1859), 6 C. B. N. S. 480; Baker v. Tynte(1860), 2 k- 
897 ; Bonham v. Keane (1861), 1 John. & H. 685 ; • 

(Continental Union Gas Co. (1872), Jj. R- 7 kxcJi. 33^ . 
Punchard r. Tomkfns (1882), 31 W. R. ‘386 ; tie (Jcncia 


Wliistler v. Forster (1863), 14 C. B. N. S. 248. 

2351. Warburton v. Hill, Sti^nt 

V. WiCKENS, No. 2359, post. ... 

2352. .] -A judgment creditor wm 


PART V. SECT. 2, SUB-SECT. 8. 

r. Money in hands of J^ostmader- 
Oe.neral — Assiynnient of debt prior 


to chnrying order.] — PltC. obtained dne t ;0 deft, under a mail 

judgment against deft. & a charging £152 10.s. 8d. was paid into 

order nisi was made & served on the I’ostmaster-General. Deft, hau m . . 
Postmaster-General charging moneys to tlie judgment & charging ordci 
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be postponed to a subsequent mtgee, of an equit- 
able interest in stock notwithstanding such 
creditor has, since the mtge., but before notice 
thereof to the trustee of the fund obtained under 
Judgment Act, 1838 (c. 110), s. 14, an order 
charging the fund. In such a case the rule in 
Dearie v. Hall (1828), 3 Buss. 1, does not apply in 
favour of the judgment creditor. — Scorr v. 
Hastings (Lord) (1858), 4 K, & J. 633 ; 5 

Jur. N. S. 240 ; 6 W. R. 862 ; 70 E. R. 263. 

AnTwtations : — ^Rafd. Haly *?. Barry (1868), 3 Ch. App. 

452 ; GUI v. Continental Gas Union (1872), 41 L. J. Ex* 

176 ; Arden v. Arden (1885), 29 Ch. D. 702 ; lie Bell, 

Carter v. Stadden (1886), 54 L. T. 370 ; lie Leavealey, 

118911 2 Ch. 1 ; Gray v. Stone & Fnnnell (1893), 69 L. T. 

282 ; Be Anglesey, De Galve t). Gardner, [1903] 2 Ch. 

727. Mentd. Punchard v. Tomkins (1882), 31 W. R. 

286. 

2353. .] — A judgment creditor cannot, by 

obtaining a charging order upon money in ct. 
belonging to his debtor, obtain priority over a 
previous mtgee. 

Under the will of testator, who died in Aug. 
1879, G. was entitled to a share in the residue of 
testator’s real & personal estate. Subsequently 
to making his wUl testator had become a lunatic. 
There was at the date of testator’s death a sum 
of £10,000 in the hands of the Paymaster-General, 
in the matter of the lunacy, which belonged to 
t-estator. In Dec. 1879, G. mortgaged his share 
to M., & notice of this mtge. was immediately 
given to the trustees of the will. In 1880 an 
action was commenced for the administration 
of testator’s estate, & subsequently the £10,000 
was transferred from the lunacy to the credit 
of the cause. In 1881 S. obtained judgment 
against G. In 1883 he obtained a charging order 
nisi upon the share of G. in the money in ct., 
which was made absolute by an order shortly 
afterwards. 8. claimed priority over M. on the 
groxmd that the charging order was a stop order 
on the fund in ct., &> that M. had not obtained 
any order; — Held: a judgment creditor was not 
in the position of a mtgee. ; ho simply took uiider 
his process such interest as the d*3btor might 
liappen to have ; he was subject to all prior 
charges, legal &; equitable, whether he knew of 
them or not, & could not by a charging order 
obtain priority over them ; & therefore the charge 
obtained by S. was subject to the previous mtge. 
to M. — Rc Belt., Carter v. Stadden (1886), 54 
L. T. 370 ; 34 W. R. 363 ; 2 T. L. R, 366. 

Annotation : — ^Refd. Bi’cretoa r. Edwanls (1888), 21 Q. B, D. 

226. 

2354'. — ■ — .] — Re Leavesley, No. 2280, ante, 

2355. .] — Gray v. Stone Funnell 

(1893), 69 L. T. 282 ; 9 T. L. R. 583 ; 3 R. 692. 

2356. Receiver appointed by prior Incum- 

brancer.] — An order obtained by a judgment 
creditor appointing a receiver by way of equitable 
execution operates as an injunction to restrain the 
judgment debtor from liimself receiving moneys 
oyer which the receiver is appointed, & prevents 
him from dealing with the moneys to the prejudice 
of the execution creditor. It also prevents any 
subsequent judgment creditor from gaining priority 
over the creditor obtaining the order, if at the date 
when obtained the property of the judgment 
debtor cannot be taken in execution or made 
available by any other legal process. Accord- 
ingly, chargmg orders &: stop orders upon a judg- 
ment debtor’s share in a testator’s residuary estate 
represented by a fund in ct. will not confer priority 


over a previous judgment debt in respect of which an 
order appointing a receiver of the debtor’s interest 
was obtained at a time when, owing either to 
there being no fund in ct. or to the residue not 
having been then ascertained, no other method 
of taking in execution the judgment debtor’s 
share was open to the judgment creditor . — Re 
Anglesey (Marquis), Db Galve (Countess) v. 
Gardner, [1903] 2 Oh. 727 ; 72 L. J. Oh. 782 ; 
89 L. T. 584 ; 52 W. R. 124 ; 19 T. L. R. 719. 
Annotatio7i8 .-—-Conad. Ideal Bedding C!o. v, Holland, [1907] 
2 Ch. 157 ; Singer ti. Fry (1915), 84 L. J. K. B. 2026. 

2357. Postponed to solicitor’s lien for costs.] — A 
judgment debt will not defeat the equity attaching 
to a solr.’s lien for costs, notwithstanding the 
judgment creditor lias obtained a charging order 
before the solr. — Haymes v. Oooper, Cooper v. 
Jenkins (1864), 33 Beav. 431 ; 3 Nev^ Rep. 627 ; 
33 L. J. Oh. 488 ; 10 L. T. 87 ; 10 Jur. N. S. 303 ; 
12 W. R. 539 ; 55 E. R. 435. 

Annotaiions : — Consd. Dallow v. Garrold (1884), 14 Q. B. D. 
543. Reid. Be Suffleld & Watts, Ex p. Brown (1888), 20 
Q. B. D. 693 ; Colo v. Eley, [1894] 2 Q. B. 180. Mentd. 
The Heinrich (1872), L. R. 3 A. & E. 505 ; Be Bom, 
Curnock v. Born, [1990] 2 Ch. 433. 

2358. — .] — Pltfs. in a suit mortgaged their 

interests in the estate, the subject of the suit, to 
two of defts. The mtge. was sent to tlie solr. of 
pltfs. for his perusal approval on their behalf, 
& he sanctioned their executing it. Nothing 
was said by either party about any claim by 
pltfs.’ solr. for the costs of suit. Tlie solr. after- 
wards obtained a charging order for them under 
Solicitors Act, 1860 (c. 127), s. 28, on the interests 
of pltfs. : — Held : as the mtgees. had notice of the 
suit, they must bo presumed to have known the 
rights of the solr. of pltfs. & his charge ought not 
to be postponed to the mtge. he not having been 
guilty of any misrepresentation or concealment. — 
Faithfull V. Ewen (1878), 7 Oh. D. 495; 47 
L. J. Oh. 457 ; 37 L. T. 805 ; 20 W. R. 270, C. A. 


Annotaiions : — Apld. Shlppcy v. Grey (1880), 49 L. J. Q. B. 
524. Consd. Charlton v, Charlton (1883), 49 L. T. 267 ; 
Be Suffleld & Watts, Ex p. Brown (1888), 20 Q. B. D. 
693 ; Cole v. Kley, [1894] 2 Q. B. 350. Re!d. Hamer v. 
Giles, Giles r. Hanier (1879), 11 (-h. U. 942 ; Dallow r. 
Garrold (1884 )> 14 Q. B. I>. 543 ; I’iorson v. Knutsford 
Estates Co. (1884), 13 Q. B. D. 666 : The Paris, [1896] 
P. 77. Mentd. Be Knight, Knight v. Gardner, [1892] 
2 Ch. 368. 


SeCf generally. Solicitors. 

2359. Moneys in hands of Paymaster-General — 
Effect of notice of charging order.] — If a person, 
having notice of a previous assignment of a trust 
fund, take an assignment to himself of the same 
fund, lie cannot obtain priority over the previous 
assign, whether the trustee had notice or not ; A 
therefore if a judgment creditor at the time of 
making his charging order absoluGi have similar 
notice he is likewise unable to obtain priority. 

Where the fund is standing in the name of the 
Accountant-General the practice of the office 
is to enter a memorandum of every charging order 
left at the office ; but such notice is not treated 
as any restraint, nor as equivalent to a stop order. 
No entry is made of notice of any other assign- 
ment. The Accountant-General is not a trustee 
of the funds committed to him, but merely the 
agent of the ct. The trustees who have paid the 
fund into ct. are the trustees of it until the ct. 
has in some way dealt with it, & then the ct. 
becomes the trustee. Therefore notice to the 
Accountant-General of an assignment of funds 
in his hands is of no avail against a stop order 
afterwards obtained by a subsequent purchaser 


assigned to one S. part ol the moneys 
due under the mail contract. The 
contract between deft. & the Crown 
prohibited the assignment of moneys 

J. — VOL. XXI. 


due thereunder without the consent 
of the Postmaster-General, & m^o 
forfeiture of moneys due under the 
oontraot the penalty for breach of the 


prohibition. On motion to make tho 
charging order absolute — Held : the 
assignment had priority over th« claim 
of tlie judgment creditor. — H odder 

U U 
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ExEctmoN. 


Sect. 2. — Charging orders on stockSy aharesy etc,: 
Svb-aecta. 8 <fc 9. Sect, 8 : Sub-sects, 1 2, 

A.y B. & C.] 

without notice. — Warburton v. Hill, Stent v. 
WiCKENS (1854), Kay, 470 ; 2 Eq. Kep. 441 ; 23 
L. J. Ch. 633 ; 2 W. R. 365 ; 69 E. R. 199 ; sub 
ndm. Warburton v. Hill, Ex p. Perrin & Guild- 
ford, 23 L. T. O. S. 57. 

Annofaiions : — Consd. Haly v. Barry (1868), 3 Ch. App. 452. 
Befd. Thompson v. TomWns (1862), 2 Drew. & Sm. 8 ; 
Mutiial Life Aasoe. Soc. v. Langley (1884), 26 Ch. D. 686 ; 
Brercton v. Edwards (1888), 21 Q. B. D. 488 ; Mack v. 
Postlc, [1894] 2 Ch. 449. mentd. Rc Hamilton’s Windsor 
Ironworks, Ex p, IMtman & Edwards (1879), 12 Ch. D. 
707. 

2360. .] — Brereton v. Edwai^ds, 

No. 2314, ante. 


Sob-sect. 9. — Enforcement of Order. 

2361. Petition lor payment out of court — All 
parties Interested must consent.] — On a petition 
by a judgment creditor of a party to a suit, who 
had obtained a charging order on a fund in ct., 
to which the party was entitled, the ct. refused to 
order the fund to be paid to petitioner without the 
party’s consent. — Wiutfield v, Prickett, Ex p. 
Brookes (1842), 13 Sim. 259 ; 12 L. J. Ch. 84 ; 
60 E. R. 101. 

2362. .1 — Pearse V. Brooke, [1870] 

W. N. 216. 

2363. Sale — No power to order In action in 
which judgment obtained.] — Pltf. having recovered 
judgment in an action, obtained an order absolute 
under R. S. C., Ord. 46, charging shares of deft, 
in a CO. with the payment of the judgment debt 
& interest, & then applied to the ct. for an order 
for sale of the shares : — Held : Jud. Act, 1873 
(c. 66), s. 24, did not give the ct. jurisdiction to 
order the sale. — Leggott v. Western (1884), 
12 Q. B. D. 287 ; 63 L. J. Q. B. 316 ; sub nom. 
liiGGOTT V. Western, 32 W. R. 460. 

Annotaiions : — FoUd. Kolchmann v. Mourlco, [1903] 1 K. B. 

534. Consd. Hosack v. Robins, [1917] 1 Ch. 142. Befd. 

Re Sedgwick, Ex p. McMurdo (1888), 60 L. T. 9. 

2364. .] — (1) Where an order has been 

made charging a judgment debtor’s interests in 
shares with the amount due on the judgment 
under Judgment Act, 1838 (c. 110), that order 
cannot, imder Jud. Act, 1873 (c. 66), s. 24, be 
enforced by an order made in the original action. 

(2) Jjeave cannot be given for service of a writ 
out of the jurisdiction under R. S. C., Ord. 11, 
r. 1 (e), in an action to enforce such a charging 
order. — Kolchmann v. Meurice, [1903] 1 K. B. 
534 ; 72 L. J. K. B. 289 ; 88 L. T. 369 ; 61 W. R. 
356 ; 19 T. L. R. 254 ; 47 Sol. Jo. 295, 0. A. 
Annotaiions : — .<48 to (_1) Befd. Hosack v. Robins, [1917] 1 CIj. 

142. As to (2) Apia. Hughes v. Oxenham, [1913] 1 Ch. 

254. 

2365. Separate action for — Originating 

summons.] — C ohen v, Beadell (1891), 91 L. T. 
Jo. 250. 

2366. .] — D’Auvergne v. 

Cooper, [1899] W. N. 250. 

Annotaiion : — ^Befd. Hosack v. Robins, [1917] 1 Ch, 332. 

2367. .] — In Feb. 1916, defts. 

bought shares subject to a charging order obtained 
by pltf. before the war. On June 27, 1916, pltf., 
without obtaining leave under Courts (Emergency 
Powers) Acts, 1914 to 1916, issued a summons to 
enforce the charging order against defts. by sale 


of the shares : — Held : pltf. being in the position 
of a mtgee. under the charging order was rea.lly 
applying for his proper remedy of “ sale in lieu of 
foreclosure,” & as his charging order was before 
the war, leave was necessary under Courts 
(Emergency Powers) Act, 1914 (c. 78), s. 1 (1) (b), 
as amended by Courts (Emergency Powers) 
(No. 2) Act, 1916 (c. 18), s. 1 (1) (b), although 
defts. had only acquired the shares after the war. 
— Hosack v. Robins, [1917] 1 Ch. 332 ; 86 

h, J. Ch. 282 ; 115 L. T. 879 ; 61 Sol. Jo. 267, 
C. A. 

2368. Foreclosure — Separate action for — Origina- 
ting summons.] — Ricketts v, Ricketts, [1891] 
W. N. 29. 

2369. Service of process out of jurisdiction — 
Power to order.] — R. S. C., 1883, Ord. 11, r. 1 (e), 
does not apply to the case of an action to enforce 
a charge obtained on shares under Judgments 
Act, 1838 (c. 110), 8. 14, & consequently leave 
cannot be obtained to issue a writ for service out 
of the jurisdiction in such an action. — ^Mority v. 
Stephan (1888), 58 L. T. 850 ; 36 W. R. 779. 
Annotation : — FoUd. Kolchmann v. Mourioe (1908), 61 

W. R. 356. 

2370. .] — Kolchmann v. Meurice, 

See, flow, R. S. C., Ord. 11, rr. 1 {h), 8a. 


Sect. 3.— STOP ORDERS. 

Sub-sect. 1. — In General. 

2371. Whether charging order must be first 
obtained — In division in which judgment obtained.] 

—It is no longer necessary, as a preliminary to 
obtaining a stop order on a fund standing in ct. 
to the credit of the (Jh. Div. of the High Ct. of 
Justice, by a person who has a judgment in an 
action in another division of the High Ct., that 
he should obtain a charging order in that division. 
— Hopew^ell V. Barnes (1876), 1 Ch. I). 630 ; 24 
W. R. 629 ; sub itom. Re Prince, Hopewell v. 
Barnes, 33 li. T. 777. 

2372. .] — (1) A judgment creditor 

may obtain a stop order upon a fund in ct. to 
the credit of an action in the Ch. Div., without any 
charging order obtained in the division where 
the judgment was recovered. 

(2) Stop order granb^d upon a fund of a specified 
amount not actually in ct., but to be paid in to the 
credit of an action under an order of the ct. — 
Shaw v, Hudson (1879), 48 L. J. Ch. 689. 

2373. Omission to obtain order — Liability of 
Paymaster-General.] — Jones v. Jones (1879), 
[1901] 1 Ch. 464, n. ; 70 L. J. Ch. 272, n. ; 84 
h, T. 109, n. ; 49 AV. R. 342, n. 

Annotaiions :• — FoUd. Bath v. Bath (1901), 70 L. J. Ch. 270. 

Expld. Re Williams’ S. E., [1910] 2 Ch. 481. 

2374. .] — The words ” guilty of any 

default ” in Court of Chancery Funds Act, 1872 
(c. 44), 8. 6, point to some act of misfeasance 
or carelessness attributable to the Paymaster- 
General himself or to those under liis discretion 
& superintendence. Consequently, where a person 
entitled to a fund in ct. has not obtained a stop 
order on tllb fund, & it has been paid out to a 
wrong person, the Paymaster- General is not guilty 
of default within the sect., & the Treasury cannot 
be called upon to replace the fimd in ct. out of the 


& Tolley, Ltd. v. Cornks, [1923] 
N. Z. L. R. 876.— N.Z. 

PART V. SECT. 3, SUB-SECT. 1. 

•. WJtether obtainable— - After gar- 
nishee order .] — The fact that judg- 


ment creditor has obtained a garnishee 
order, will not enable the ct. to grant 
a stop order. — ^P urkiss v. Morrison 
{circa 1865), 2 Ch. Ch. 117.-- CAN. 

t. Before recovery of judg- 


ment.] — A stop order cannot be Issued 
before the recovery of judgment. — 
Canadian Moline Plow Co. v. 
Clement (1906), 0 Terr. L. R. 262 ; 
6 W. L. R. 32.— CAN. 
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Consolidated Fund. — ^Bath v. Bath, [1001] 1 Oh. 
460 ; 70 L. J. Ch. 270 ; 84 L. T. 107 ; 49 W. R. 
341 ; 17 T. L. R. 196; 46 Sol. Jo. 239; affd. 
(1902), 71 L. J. Oh. 600, 0. A. 

Annot^ion Expld. Re WUllams’ S. E., [1910] 2 Ch. 481. 


Sub-sect. 2. — The Application. 

A. Who may Apply. 

2375. Solicitor — On funds standing to credit of 
client.] — If a decree has been obtained in a cause, 
& has for a long time been prevented from being 
worked out by the obstinate conduct of some of 
defts., the solr. of jdtf. is entitled to have a stop 
order on funds in ct. to the credit of pltf. in the 
cause, if another solr. is likely to be employed by 
pltf. — Hobson v. Shearwood (1845), 8 Beav. 
486 ; 6 L. T. O. S. 19 ; 60 E. R. 191. 

2376. Person not party to suit.] — By the decree 
a sum in ct. was directed to be paid to pltf, A 
person, not a party to the suit, claiming a portion 
of it as against pltf., applied for a stop order, A, 
having shown a sullicient primd facie case, the 
ct. ordered the fund to be retained, on the terms of 
his filing a bill within ten days to establish his 
right. — ihsiSTEL V. King’s College, OAMmuDGE 
(1848), 11 Beav. 254 ; 11 L, T. O. S. 430 ; 50 E. R. 
814. 

Annotation ; — ^Refd. Newton v. Askew (1848), 12 L. T. O. S. 

210 . 

2377. Assignee of next of kin of lunatic.] — 

Order, in the nature of a stop order, granted on 
the application of the assignee of the interest of the 
sole next of kin of a lunatic. — He Mooue (1849), 1 
Mac. As O. 103 ; 41 E. R. 1201, L. C. 

2378. .] — Order, in the nature of a stop 

order, granted on the application of the assignees 
of the interest of the sole next of kin of a lunatic, 
but dispensing with notice to the assignees of 
any applications in the matter, except those 
respecting payments to the next of kin. — Re 
PlGOTT (1851), 3 Mac. & G. 268 ; 42 E. R. 264, 
L. C. 

Annotation : — Overd. Re Wilkinson (1874), 10 Ch. App. 73. 

I tlxink the order in Re Pigott was made per incur iam ; 

according to the present practice in lunacy no such order 

is ever made or will be made (J amiss, L.J.). 

2379. .] —The ct. will not make an order 

in the nature of a stop order on the estate of a 
lunatic in favour of an assignee of the next of 
kin, Re Pigott^ No. 2378, ante, overd. — Re Wilkin- 
son (1874), 10 Ch. App. 73 ; 44 L. J. Ch. 328 ; 23 
W. R. 51, L. JJ. 

See, generally, Lunatics. 

2380. Assignee of reversionary Interest In trust 
fund— After payment Into court by trustees — 
Though notice given to trustees.] — Where the 
assignee of a reversionary interest in a trust fund 
gives notice of his assignment to the trustee, Ac 
the trustee afterwards pays the fund into ct. 
under Trustee Relief Act, 1847 (c 96), setting out 
in his affidavit the notice so given to him, the 
assignee should also* obtain a stop order. — Re 
Miller’8 Trusts (1858), 6 W. R. 238. 


B. How AppUcaiion Made. 

2381. By summons In chambers.] — Stop orders 
must in future be made upon summons in chambers. 
— Edmonston V. Harrison (1853), 20 L. T. O. S. 
216 ; 1 W. R. 140. 

2382. .] — A stop order upon a fund in ct. 

may be obtained by summons in chambers with- 
out the consent of the assignor or person to be 
affected thereby. The alleged rule that such 
order must be applied for by petition in ct. is not 
founded on authority. — W rench v. Wynne 
( 1869), 38 L. J. Ch. 235 ; 17 W. R. 198. 

Annolaiion : — ^Refd. Wellesley v. Mornington (1871), 41 

L. J. Cb. 776. 

2383. .] — An application for a stop order 

should be by summons in chambers, even though 
the mtgor, does not concur. — W alsh v. Wason 
(1874), 30 L. T. 743 ; 22 W. R. 676. 

2384. By petition.] — A. was entitled to a sum of 
stock carried over to his account in a suit. B-, a 
judgment creditor of A., obtained a judge’s order 
under Judgments Act, 1838 (c. 110), charging the 
stock, & then filed a claim against A. Ac served him 
with it. The claim was brought on, Ac A. did not 
appear : — Held : B. could not obtain the stock 
without a petition to be presented in the suit, but 
it was not necessary to serve A. with the petition. 
— Reece v. Taylor (1852), 5 Do G. Ac Sm. 480 ; 
21 L. J. Ch. 463 ; 19 L. T. O. S. 213 ; 64 E. R. 
1207. 

2385. If no previous application.] — A 

petition is the proper means of obtaining a stop 
order on a fund paid into ct. under the Trustee 
Relief Act, 1847 (c. 96), where the fund is over 
£300, Ac the application is the first which has been 
made in the matter of the fund , — Re Day’s Trusts 
(1883), 49 L. T. 499. 

Annotation FoUd. Re Toogood’s Trusts (1887), 56 L. T. 

703. 

2386. .] — Wliere a fund in ct., paid 

in under Trustee Relief Act, 1847 (c. 96), exceeded 
£1,000, Ac there had been no prior application in 
the matter of the fund : — Held : a petition Ac not 
a summons was the proper mode of applying, 
under R. S. C., 1883, Ord. 46, rr. 12, 13, for a 
stop order on the fund so paid in . — Re Toogood’s 
Trusts (1887), 56 L. T. 703. 

C. On Whom Served. 

See, now, R. S. C., Ord. 46, r. 13. 

2387. On all parties interested In fund.] — 
Semhle : notice of stop order should be given to 
all parties entitled to the fund. — L awrence v. 
Baldock (1838), 2 Jiir. 151. 

2388. Claim to share of undivided fund.] — 

Where a petition for a stop order is presented 
by a party claiming a share of an undivided fund, 
such yietition must be served on all parties 
interested. — T rezevant v. Fraser (1840), 3 

Beav. 283 ; 4 Jur. 982 ; 49 E. R. 110. 

2389. On all persons with similar orders.] — 
Hulkes V. Day, No. 2348, ante. 

2390. On assignor.]— The assignor, though party 
to the cause, must, under the General Order of 


PART V. SECT. 3, SUB-SECT. 2.—i 
a. Fund in court — Assignee 
part of fund.] — A suit was institute 
^dininister the real & person 
intestate & a fund of aboi 
KoS.OOO was standing to the credit ( 
Uie cause. The distributive shares < 
the next of kin had not been asce; 
tamed. The intestate’s widow ( 
admmistratrix married again & die 
during the progress of the suit. B 
8®<5ond marriage sh 
assigned her interest under th 


Intestacy to trustees, reserving a power 
of ajipointmeut, wldch she exercised 
by will In favour of her second husband 
to the extent of £5,000 appomting him 
& the trustees of the settlement exors. 
The husband, who was a party to the 
suit, assigned ids legacy as security to 
a creditor. The creditor moved for a 
stop order, prohibiting any deaimgs 
with the fund m ct. without notice 
to him. Order refused with costs. — 
Ware r. Ware (1870), 1 V. R. 1.— AUS. 
b. Party eniUled .] — The ct. 


has power to issue a stop order at the 
instance of a party entitled to funds 
In ct. — WimoN V. McCarthy (1877). 
7 P. R. 132.- CAN. 

0 . Simple contract creditor.] 

— A stop order upon a fund tn ct. to 
which deft, was entitled, was granted 
m favour of a simple contract creditor 
who had not obtained judgment, there 
being another creditor with execution 
in sberiS’s hand against deft. — 
. Byers, 10 0. L. T, Ooo. N. 

41.— CAN. 
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Bxeootion. 


Sect, 3. — stop orders: Sub-sect. 2, C. d: D.; svh- 
sects. 3» 4, 5 6. ] 

Apr. 1841, be served with the petition for a stop 
order. — ^Parsons v. Groome (1842), 4 Beav. 621 ; 
49 E. R. 440. 

2391 . Not on other parties to cause.] 

Glazbrook V. Gillatt, No. 2422, post. 

2392. On Judgment debtor — Where charging 
order obtained.] — Reece v. Taylor, No. 2384, 
ante, 

D. Whai must he Shown, 

2398. Right of assignor to fund — By proceedings 
in action — Or by affidavit.] — Upon an application 
for a stop order, the assignor’s right to the fund 
in ct. must be shown, either by the proceedings 
or by affidavit. — Quarman v. Williams (1842), 
5 Beav. 133 ; 49 E. R. 627. 

2394. .] — WiDGERY V. Tepper, Hall 

V. Tepper, No. 2268, ante, 

2395. By petition.] — The ct. will not grant 

a stop order, unless it is stated in the petition how 
the interest of the party in the fund sought to be 
affected arose. — Lai^bert v. Hutchinson (1844), 
13 L. J. Ch. 336. 


Sub-sect. 3. — Form op Order. 

2396. Whether expressed to be without pre- 
judice.] — The stop order can only be granted 
either on an admission or proof of the incumbrance ; 
& will not be granted “ without prejudice to the 
validity of the charge.” — Winchelsea v. Garrety 
(1839), 1 Beav. 223 ; 48 E. R. 925. 

2397. .] — Lucas v. Peacock, No. 2408, 

post, 

2398. Assignment by husband & wife of wife’s 
reversionary chose in action.] — Moreau v. Pollky 
(1847), 1 De G; & Sm. 143 ; 63 E. R. 1007. 

2399. Order should show — Name of party assign- 
ing.] — A stop order ought to show on the face of 
it the person by whom the assignment in respect 
of which it was obtained was made. — Macleod v, 
Buchanan (1864), 4 De G. J, & Sm. 265 ; 3 New 
Rep. 623 ; 33 L. J. Ch. 806 ; 10 L. T. 9 ; 10 
Jur. N. S. 223 ; 12 W. R. 514 ; 46 E. R. 921, 
L. JJ. 

Annotation : — Consd. Mack v. Postle, [1894] 2 Ch. 449, 

2400. Whether capital or income affected.] 

— In ascertaining the effect of a stop order upon 
a fund in ct,, the ct. is not bound to confine its 
attention merely to the language of the order 
itself, but may have recourse txi what appears from 
any part of the order. 

Having regard to the practice which prevails 
in the Paymaster-General’s Office of treating 
stop orders on funds in ct. as not affecting income 
except where income is mentioned on the face of 
such orders, care should be taken in drawing up 
stop orders to express on the faee of them plainly 
whether capital or income or both are to be 
restrained. 

The mtgees. of the interest of a tenant for life 
of a fund in ct. obtained a stop order, general in 
terms, upon “ the share ” of the mtgor. : — Held : 
the stop order affected the income, & gave the 


mtgees. priority over the trustees of a prior settle- 
ment not disclosed by the mtgor., who had ob- 
tained no stop order upon the fund. — Mack v. 
POSTLE, [1894] 2 Ch. 449 ; 63 L. J. Ch. 593 ; 71 
T. 153 ; 10 T. L. R. 476 ; 8 R. 339. 


Sub-sect. 4. — To What Funds Applicable. 

2401. Fund in court in name of Paymaster- 
General.] — A judgment having been obtained 
against a party to whom a sum standing to the 
credit of the cause had been ordered to be paid, the 
ct., on the application of the judgment creditor, 
stayed the delivery to the debtor of the 
Accountant-General’s cheques. — Robinson v. 
Wood (1842), 5 Beav. 388 ; 12 L. J. Ch. 93 ; 49 
E. R. 628. 


Annotations : — ^Refd. Courtoy v. Vincent (1852), 21 L. J. Ch. 

291. Mentd. Harris v. Beauchamp, [1894] 1 Q. B. 801. 

2402. .| —Parties interested in a fund 

standing in the name of the Accountant-General 
in one suit, were ordered to pay defts. in another 
suit their costs. These being taxed & a minute 
having been left with the senior master of the 
Common Pleas, the ct., on petition, made a charg- 
ing order on the fund for such costs, & granted an 
interim stop order. — ^W blls v. Gibbs (1856), 22 
Beav. 204 ; 52 E. R. 1086. 

2403. Securities in court.] — Stop order, directing 

that a tin box in ct., containing turnpike securities, 
should not be parted with without notice to 
petitioner. — W illiams v. Symonds (1846), 9 

Beav. 523 ; 50 E. R. 445. 

2404. Fund not in court.]— Though the ct. will 
stay the payment of a fund out of ct. for the 
purpose of giving a stranger the opportunity of 
enforcing his right against it, yet it will not, for 
the same pui'pose, order into ct. a sum directed to 
be paid by one party to another. 

By the decree, an ari’car of dividends on stock 
was ordered to be paid to pltf. by her trustee. 
Shortly afterwards, such arrears were, under 
Judgments Act, 1838 (c. 110), s. 14, charged by a 
common law judge with the payment of a sum of 
money to B. A petition was presented by B. that 
the trustee might pay the amount into ct., & for a 
stop order thereon. The petition was dismissed 
with costs. — Newton v. Askew (1848), 11 Beav. 
446 ; 12 L. T. O. S. 210 ; 12 Jur. 766 : 60 E. R^ 
890. 


Annotation :■ 
247. 


-Mentd. Newton r. Biokettfl (1861), 31 L. .T. Ch. 


2405. .] — Where there is no fund in ct., & 

no order for bringing any fund into ct., the ct. 
will not entertain a petition for a stop order. — 
Wellesley v. Mornington (1862), 1 New Rep. 
13 ; 7 L. T. 590 ; 11 W. R. 17. 

2406. Fund ordered to be brought into court.] — 
Shaw v. Hudson, No. 2372, ante. 

2¥yi, Disputed portion of fund in court.] — 
Where a claimant to a fund in ct., his title to a 
portion of which was in dispute, became bkpt., & 
his assignees advertised the whole of the fimd for 
sale, a stop order on the disputed portion was 
granted. — Hawksley v. Gowan (1864), 11 L. T. 
134 ; 12 W. R. 1100. 


PART V. SECT. 8, SUB-SECT. 4. 

d. Fiind in court.] — ^Pltfs. ob- 
taiaed a oharginK order osrainst certain 
moneys In ot. : — Held : such an order 
was inappropriate ; a stop order should 
be obtained Sc a subsequent appli- 
cation made for transfer of the fund 
to the « sheriff for distribution. — 
McDougall V. INOLIS (1909), 12 

W. L. 11.7 8.— CAN. 


•• Gamiahed monej/.] — When 

sramished money lyinK in ct. In an 
action which had been settled, be- 
longed to deft, as an execution debtor 
& it was sought to bind the fund for 
payment out to a sheriff for distribu- 
tion amonfiT execution creditors : — 
Held : the proper practice was to obtain 
a stop order. — S taur C5o. of Canada, 
Ltd. V. Merrill, [1922] 3 W. W. R. 
926 ; 70 D. L. R, 657.— CAN. 


f. Deposit by employee — For due 
performance of dtrfies. ]— Where money 
deposited with a railway co. by one of 
its servants as a sruarantee for the due 

E erformanoe of his duties was attached 
y a Judgment creditor of such servant ; 
— Held .* creditor was not entitled to 
have his decree satisfied out of the 
deposit, but was entitled to a stop 
order. — Eardthan v. Subramanta 
(1886), I. L. R. 9 Mad. 203.— IND. 



Part V.— Analogous Proceedings. 


661 


Sub-sect. 6. — Effect of Order. 

2408. Does not decide rights of parties.] — A stop 
order does not affect any right, &; it is therefore 
unnecessary to specify that it is made “ without 
prejudice.” — Lucas v. Peacock (1846), 9 Beav. 
177 ; 60 E. B. 311. 

Annotations : — ^Refd. Mutual Life Asaoe. Soc. v. Langley 

h884), 53 L. J. Ch. 996. Mentd. Mackenzie v. Mackintosh 

(1891), 64 L. T. 318. 

2400. .] — A married woman entitled under 

a will to a fund on which an annuity was charged, 
joined her husband in assignmg her interest to a 
purchaser for valuable consideration : the pur- 
chaser obtained a stop order on the fund. On the 
death of the annuitant, the wife presented a 
petition for a settlement in a suit instituted for 
administering the estate of which the fund formed 
a pajrt : — JEfeZd ; the purchaser had, by means of 
the stop order, brought himself sufficiently before 
the ct. to enable it to deal with the case . 

Besps. [purchaser], although neither pltfs. nor 
defts., have, by obtaining a stop order, brought 
themselves before the ct. sufficiently to enable it 
to deal with the case. The effect of the stop order 
is, that the fund cannot be paid out without 
notice to them ; it has hot the effect of varying 
the mode of proceeding by the party entitled to 
the fund ; it only entitles resps. to notice, so as 
to give them a power of opposing the payment of 
the money out of ct. (Lord Truro, 0.). — Scott 
V. Spashett (1851), 3 Mac. & G. 599 ; 21 L. J. Ch. 
349 ; 19 L. T. O. S. 37 ; 16 Jur. 157 ; 42 E. B. 
391, L. 0. 

Annotations: — ^Menid. Dunkley v. Dunkley (1852), 2 Do G. 

M. & G. 390 ; He Kincaid's Trust (1853), 22 L. J. Ch. 395 ; 

He Disney (1855), 4 W. R. 425 ; Re Krskino’s Trust (18W), 

1 K. & J. 302 ; Aubrey v. Brown (1856), 25 L. J. Ch. 

446 ; Taunton v. Morris (1878), 8 Ch. D. 453. 

2410. .] — Wliere a fund is paid into ct. 

under Trustee Belief Act, 1847 (c. 96), a creditor 
of a party interested in the fund applies for a stop 
order & serves the trustees, who claim a lien for 
costs against the same party, the ct. will not 
determine the question of lien, but grant the stop 
order without prejudice to that question . — Jle 
Blunt’s Trust (1862), 10 W. B. 379. 

2411. Fund not immediately divisible — Order by 
one of parties interested — Affects whole fund.]-;— 
Where several persons are interested in a fund in 
ct., which cannot be immediately carried to their 
separate accounts, an order obtained by one of the 
parties interested, to prevent the fund being paid 
out without notice to him, will extend to the whole 
fund. — B ergman v. Tbeslove (1835), 5 L. J . Oh. 4. 


incumbrance — No priority obtained.] Dbevor 

V. Mawdesley (1836), 10 L. J. Ch. 23, n. 

Annotation : — Expld. Hulkes r. Day (1840), 10 L. J. Ch. 21. 

2413. .] — A. obtained a receivership 

order over a fund in ct. on Apr. 5, & 
obtained an order for a stop order, which fact ne 
on the same day notified to the Paymaster- 
General, who thereupon indorsed notice thereol 
upon a cheque already drawn to the debtors 
order & declined to pay over the cheque. Un 
Apr. 21 A. lodged with the Paymaster the official 
stop order or a copy thereof. B. [with nowce 
of A.’s receivership order] obtained a receiveremp 
order on Apr. 14, & on Apr. 16 lodged h^ ofificml 
stop order with the Paymaster : Held : tne 
creditor who had first obtained the receivership 
order was entitled to xjriority. Re Galland 
(1886), 2 T. L. B. 636. ^ 

2414. Order obtained subsequent to bank^ptcy^ 

— The tenant for life of a fund in ct. mortga^d 
his interest & afterwai‘ds became bkpt. -Aiwr 
the bkpey. the mtgee. obtained a stop order on the 
dividends. The assignee in bkpey. did nob 
obtain a stop order ; — Held : the mtgee. was 
entitled to priority over the assigi^c , 

Stuart v. Cockerell (1869), L. B. 8 Eq. 607 , 

39 L. J. Ch. 127. ^ ^ , 

Annotations : — Apld. Birm^ham ^354 Befd. 

Liquidators r. Carter (1872), 20 W. R. 354. tteiu 
Semphlll V. Queensland gboop^veshnont (1873 29 

L. T. 737 ; Re Pooley, Ex p. Rabbingo (1878), 38 n. 
6C3. Mentd. Re (1|72). L. R. 15 

Eq. 26 ; Re Mills’ Trusts (1896), 73 L. T. 339. 

2415. Fund in court — Priority subject to prior 

claims.]— H ulkes v. Day, No. 234^ an/c. 

2416. Where several orders — Priority accortog 
to date of order.] -Where real estate was 

upon absolute trust for sale & procee^ of 

were directed to be divided among 

—Held: judgment creditors who had obtained 

charging or stop orders on the 
ct. had priority according to the dates 
orders.— Thomas v. Cross (1 865), 2 Drew. & Sm. 
423; 6 New Bep. 18; 34 E. /. Ch. 680 , 12 
L. T. 293 ; 11 Jur. N. S. 384 ; 13 W. B. 647 , 62 

^ 2417 Orders obtained on same day 

rank pirl passu.]— The priority of incmnbrancers 
on a fund in ct. is determined by the dates of t^ir 
stop orders ; & in asccrtaimng this tho wfil 
disregard all divisions of time less than a day, & 
allow all incumbrancers who obtain 
the same day to rank pan 

politan Bailway Company, Tower Hill Ex 
TENSION Act, Re Rawlins’ Estate, Ex p. Kent 
(1871), 19 W. B. 596. 


Sub-sect. 6. — Priorities. 

See, generally, Choses in Action, Vol. VIII., 
pp. 468 ei 8cq. 

2412. Order obtained with notice of prior 


2418. 


Order obtained subsequent to 

registration of composition d^ed.l-yThe tot 
assignee of A.’s interest in a fund obtained a stop 
order which was subsequent m dato to a duly 
registered composition deed by which A. assigned 


PAEIT V. SECT. 3, SUB-SECT. 6. 


A 

on 



0 

party 


obtaining it, & be is not entitled to 
an order for payment out oi ct. as 
against bis Judgment debtor without 
first getting a charging order on tho 
fund. — McWilliams v. BaiI£Y (1894), 
9 Man. L. R. 663.— CAN. 

h. Anumnt bound by order.] — A 
op order can only bind so much of 
“ tttt as the Judgment debtor can 
honestly deal with when the order is 
obtained & served. Sc does not affect 
the olaims of creditors in whose favour 
ho has oharged the debt though they 
have not given notice of their eiaiuj. — 
Whaw V. Wkstern Oanada Moron 


Cak Co. (1916), 34 W. L. II. 831 ; 10 
W. W. R. 1086.— CAN. 

PART V. SECT. 3, SUB-SECT. 6. 

k. Where applicant has charge on 
“ fxirther adt?ar«»s.’'J— 'The operation 
of a stop order is confined to the ^oimt 
on which the order is foundte ; but 
where the affidavit on wWch a stop 
order was based showed that ap 
liad a charge on the fund for »1 
for ** various further sums from tinio 
to time advanced ” : — Held : t^stop 
order conferred priority bi 
the total amount of such 
made prior to the date of the afflda^. 
— Rc tlAUiLL (1909), 10 S. R. N. S. W. 
100.— AUS. 

i. Fund in court — Effect of 


CredUora' Relief Act, 
the coming into force of CremU^ 
IlSlef AotT 1880, execution creators 
who obtain stop ordere on ^ 

ct. do not obtain any priority Jhei^^ 
but all must sharo ratably.— D a^^ 
V. MoffaTT (1886), 11 O. ff* 484. 
CAN. 

m. Must be iodged loUh AccourUant 
Cferteral 1 — -A stop order gives no 

irlorlty to the party who has obtoined 
it. unless It Is lodg^ 
Accountant-General ; the lodj^e^ 
being equivalent to notiw to tee 
of the fund, or the 4 ebto^- 7 ^Aix^ 
V. WiLDRiDQE (1853), 3 I. Ch. R. 156. 

n. .]— On Sept. 16, 1897, A. 

who had recovered Judgment against 


8 



062 Execution. 


Sect, S. — Stop ordci s : Syb-secia, 6, 7 cfc 8. Sect, 4 : 

Svh-aects. 1 2, A. <&: B.] 

all liis property for the benefit of his creditors. 
The trustees of the composition deed also obtained 
a stop order subsequent to that of the flret 
assignee : — Held : the first stop order, although 
subsequent in date to the registered composition 
deed, prevailed over it 4& entitled the first assignee 
to the fund. — BiRMiNonAM Banking Go. (Official 
Liquidators) v. Garter (1872), 20 W. B,. 364. 
Annotation: — ^Refd. Re Pooley, Ex p. Rabbinge (1878), 38 

L. T. 663. 

2419. Administration action — Order obtained on 
fund carried to separate account — Priority over debt 
due to estate.] — In an administration action under 
an order made in the presence of pltfs., a fund was 
carried to the separate account of an annuitant 

her issue, the dividends thereon to be paid to 
her for her life, & she charged her interest in favour 
of persons who obtained stop orders thereon. 
She was afterwards found to be indebted to the 
estate, & pltfs. sought to have the dividends 
applied in satisfaction of her liability in priority 
to the charges she had created : — Held : the effect 
of carrying the fund to a separate account being 
to release it from the general questions in the cause, 
the persons who had made the advances on the 
faith of the order were entitled to priority over 
pltf.'s claim. — Re Eyton, Bartlett v. Gil^rles 
(1890), 45 Gh. D. 468 ; 69 L. J. Gh. 733 ; 03 L. T. 
338 ; 39 W. R. 135. 

AT^tations Edgar v. Plomley, [1900] A. C. 431. 

Befd. Thompson v. Thompson, [1923] 2 Ch. 205. Mentd. 

Cloutte V. Storey, [1911] 1 Ch. 18. 

Priorities In assignments of Choses In Action.] — 

See Ghoses in Action, Vol. VIII., pp. 474-470, 
Nob. 442-458, 402. 

Priorities in bankruptcy.] — See Banicruptcy, 
Vol. V., pp. 776-782. 


with the parties entitled to it, they by their acts 
departed from that contract, & D. was obliged 
to get a stop order, & appeared to ask for those 
costs & claim his lien : — Held : he was entitled 
to the cost of the stop order, & of his appearance. — 
Grimsby v. Webster (1860), 8 W. R. 726. 

2422. Service on unnecessary parties.] — A 
petition for a stop order was served not only on 
the assignor, but on the other parties to the cause ; 
— Held : petitioner should be ordered to pay the 
costs of the latter. — Glazbrook v. Gillatt 
(1840), 9 Beav. 611 ; 50 E. R. 480. 

2423. Whether applicant entitled to costs — 
Application under express provision in mortgage 
deed.] — The mtgee. of a fund in ct. is entitled to 
the expense of obtaining a stop order on the fund 
in a case in which he is empowered by the mortgage 
deed to apply to the ct. for that purpose, but such 
expenses are not allowed by the taxing master 
under the common order to tax the costs of the 
mtgee. — Waddilovb v. Taylor (1848), 6 Hare, 
307 ; 17 L. J. Ch. 408 ; 67 E. R. 1183 ; suh nom. 
Waddilove V. Taylor, Ex p. Waddilove, 12 
Jur. 598. 

Annotation : — -Refd. National Provincial Bank of England 
r. Games (1886), 31 Ch. D. 682. 

2424. Application after notice of petition 

lor payment out.] — A fund having become distri- 
butable, & a mtgee., with notice that the parties 
entitled had presented a petition for payment out 
of ct. to the mtgee. & to themselves, having 
applied for a stop order ; — Held : he should be 
refused the costs of his application. — HoOLE v. 
Roberts (1848), 12 Jur. 108. 

2426. Application necessitated by acts of 

other party.] — Grimsby v, Webster, No. 2421, 
ante. 


Sub -SECT. 7. — Payment Out. 

2420. Service of petition — Stop order placed by 
mortgagee of contingent interest — Death of mort- 
gagor before contingency.] — Where a contingent 
interest in a fund in ct. has been mortgaged, & 
the mtgee. places a stop order on the fund, but 
the mtgor. dies before his interest vests, the 
persons ultimately entitled to the fund upon 
applying for payment out need not serve such 
mtgee. — Vernon v. Croft (1888), 68 L. T. 919 ; 
36 W. R. 778. 


Sub -SECT. 8. — Costs. 

See, now, R. S. G,, Ord. 46, r. 12. 

2421. General rule.] — Parties having a claim upon 
a fund in ct. are not entitled as a general rule, 
& under all circumstances, to the costs of getting 
a stop order, 

D. having a lien on a fund by express agreement 


Sect. 4.— RESTRAINING TRANSFER OF STOCK 
IN BOOKS OF COMPANY. 

Note. — Cases dealing with the former practice 
under a lorit of distringas are omitted. 

Sub-sect. 1. — Notice in Lieu of distringas. 

Sec, now, R. S. G., Ord. 46, rr. 2-11. 

2426. Effect of notice — Similar to notice to a 
trustee.] — The effect of a distringas is similar to 
that of notice to a trustee. 

A trustee assigned his reversionary interest 
in a share of the trust fund, & then committed a 
breach of trust : — Held : such share in the hands 
of his assignee was subject to the equities originally 
affecting the whole trust fund. — Wilkins v. 
Sibley (1863), 4 Giff. 442 ; 8 L. T. 760; 9 
Jur. N. S. 888 ; 11 W. R. 897 ; 66 E. R. 780. 

2427. Does not act as injunction.] — By 

putting a distringas on shares a legatee does not 
accept the shares so that he cannot afterwards 
disclaim. 


B. obtained an order appointiu 
himsoJf receiver by way of equitab] 
execution on entering Into securit 
the beneficial interest of B. i 
standing to the credi 
tMs suit & on Dec, 17, 1897, A 
Obtained a stop order but omitte 
his security until 190] 
another judgmen 
crecutor of B. obtained an order charo 
ing the interest of B. in the £250 consol 
« on Deo. 8, 1897, entered notice of thi 
order in the books of the Acoountan 
General -Held : C. was entitled ti 
be paid his debt out of the share of E 
in the consols in priority to A.~ 


Fahey v. Tobin, [1901] 1 1. R. 611. 

IR. 


PART V. SECT. 3, SUB-SECT. 7. 

o. Fund in court .] — Whore a judg- 
ment creditor petitioned for payment 
out to him, or timt the sheriff might 
bo permitted to seize, imder writs in 
his hands, funds in ct. standing to the 
credit of his debtor, upon which a 
stop order had been issued before the 
cheque was drawn, an order was made 
directing a cheque to be made out In 
favour of the petitioner . — Re Gil- 
christ (1878), 7 P. R. 430.-— CAN. 


p. — • — • For particular purpose — 
Surplus.] — Defts., having in the hands 
of the Bherlfl an imsatisfled execution 
against pltf. for the costs of the action, 

6 having obtained a stop order against 
the sum of $200 paid Into ct. by pltf. 
as Boourity for the costs of an appeal 
to the Ct. of Appeal, which bad been 
dismissed with costs, were held entitled 
to payment of the surplus of the $200, 
after satisfying their costs of appeal, 
to be applied on their costs of the action. 
— Evans v. Huntsvillr Town (1904) 

7 O. L. R. 640 ; 24 O. L. T. 297 ; ‘ 
O. W. R. 423.— CAN. 
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It {di8tringcL8'\ does not act as an injunction, 
but he has to have notice if any one wishes to 
transfer the fund, & unless ho then moves within 
a certain time the distringas is j?ono (Kekewich, 
J.). — Hobbs v. Wayet (1887), 36 Ch. D. 256 ; 56 
L. J. Ch. 819 ; 57 L. T. 225 ; 36 W. R. 73. 

Annotations: — ^Hentd. Wolmerehauson v. Gullick, [1893] 2 

Ch. 514 : St. Thomas’s Hospital v. Hiohardson, [1910] 1 

K. B. 271. 

2428. By legatees — Does not amount to 

acceptance of shares.] — H obbs v, Wayet, No. 2427, 
ante. 

2429. Prevents registration of transfer.] — 

The owner of shares assigned all his property to 
pltfs. for the benefit of his creditors ; pltfs. 
demanded the certificates, but were told that they 
were abroad. They then gave notice of the assign- 
ment to the CO., but did not proceed under R. S. C., 
Ord. 46. The owner subsequently instructed 
defts., his stockbrokers, to sell the shares, which 
they did, paying the proceeds to the owner &; 
receiving from him the certificates, which they 
lodged with the co. for certification. The co., 
having notice of the assignment, refused to register 
the transfers to the purchasers. The stock- 
broker's thereupon purchased & delivered to the 
purchasers other shares in substitution for those 
originally sold. These latter shares the stock- 
brokers now claimed to have registered in their 
names : — Held : pltfs. had not disentitled them- 
selves by negligence, & their prior equitable title 
must prevail. 

A distringas would not have prevented payment 
although it would have prevented any registration 
of the transfer (Joyce, J.). — Peat v. Clayton, 
[1906] 1 Ch. 659 ; 75 L. J. Ch. 344 ; 94 L. T. 465 ; 
54 W. R. 416 ; 22 T. L. R. 312 ; 60 Sol. Jo. 291 ; 
13 Mans. 117. 

2430. Effect of failure to proceed with claim — 
Whether injunction may be appiied for — Court of 
Chancery Act, 1841 (c. 5), s. 4.] — The remedies 
given by sects. 4 & 5 of above Act are in sub- 
stitution for the writ of distringas under the former 
practice in the Exchequer : & therefore, where a 
party had put a distringas upon a sum of stock 
before the passing of that Act, & that distringas 
had been removed upon the usual notice ; — Held : 
it was not competent to him, after tlie passing 
of the Act, to apply for an injunction under 
sect. 4:.~Ex p. Amyot (1841), 1 Ph. 130, n. ; 
6 Jur. 137 ; 41 E. R. 581, L. C. 

Av^tations : — Consd. lie Hertford (1842), 1 Haro, 584. 

£btpld. Re Suisse (1842), 6 Jur. 054. 

2431. .] — Ee Hertford (Mar- 

quis), No. 2434, j) 08 t. 

2432. .]— Hobbs v. Wayet, No. 2427, 

ante, 

2433. Interim injunction obtained — Order served 
on legal owners of stock.] — A notice having been 
served on the Bank of England under R. S. C., 
Ord. 46, rr. 4, 7, to prevent the transfer of stock 
or the payment of dividends thereon without 
notice to the persons serving the notice, the bank 
gave notice to them that an application had been 
made to the bank to allow the transfer of stock 
& to pay the dividends thereon, & that they should 
comply with the application, unless an order of 
the ct. should be served on them within eight days. 
A motion was then made ex p. for an order to 
restrain the bank from permitting the transfer 
or paying the dividends : — Held : the proper 
course was to grant an interim injunction over the 
next regular motion day, & notice of the order must 
be served on the legal owners of the stock , — Be 
Blakslby’s Trusts (1883), 23 Ch. D. 549 ; 48 
E. T. 770. 


Sub-sect. 2. — Interim Injunction or 
Restraining Order. 

A. In General, 

See Court of Chancery Act, 1841 (c. 6), s. 4. 

2434. Notice of proceedings — Protection until 
proceedings instituted.] — Court of Chancery Act, 
1841 (c. 5), s. 4, does not confer any new or 
summary jurisdiction on the ct. To continue a 
restraining order, a bill must be filed. 

On May 28, a restraining order was obtained 
under sect. 4. On a motion to dissolve, on June 30 , 
no bill being filed, & no sufficient excuse given for 
the omission, the ct. refused to continue the order 
till a bill could be filed, & discharged it with costs. 

Qu. : whether a party, who has obtained a 
distringas under sect. 5, is entitled to come after- 
wards for a restraining order under sect. 4 : — 
Semhle : he might, under special circumstances ; 
e.g, in case of new discovery after distringas issued, 
or the erroneous refusal of the bank to notice the 
distringas^ & a strong case of merits & urgency. 

Qu. : whether a party prosecuting for felony can 
institute proceedings in equity to protect the 
property in the meantime. — Re Hertford (Mar- 
quis) (1842), 1 Hare, 584 ; 11 L. J. Oh. 317 ; 66 
E. R. 1164. 

2435. Unless grounds for panting 

order displaced.] — In order to sustain an injunction 
granted upon a summary application under 
sect. 4 of Court of Chancery Act, 1841, the party 
obtaining it must x>i‘ocecd to file a bill within duo 
time afterwards. 

Upon a bill being filed, the proceeding under 
the statute is not thereby determined ; & if deft, 
cannot satisfactorily disifiace tlie grounds upon 
which the injunction was originally issued, the 
ct. will continue it until the hearing. — Re Hert- 
ford (Marquis) (1843), 1 Ph. 203 ; 41 E. R. 609 ; 
sub nom. Re Hertford (Marquis), Hertford 
(Marquis) v. Suisse, 8 Jur. 71. 

2436. Failure to move for injunction — Applica- 
tion for order to permit transfer.] — On a bill filed 
against a bank, & others claiming stock, «& praying 
an injunction against the bank to prevent a 
transfer, a subpfjnna was served on the bank, with 
notice not to i^ermit a transfer. The answers were 
afterwards put in, but no injunction was moved 
for by pltf. 

Defts. moved for an order that the bank might 
be at liberty to xiermit a transfer ; & an order 
was made to that effect, unless, on or before a 
given day, pltf. should move for an injunction 
to restrain the transfer. — Ross v. Shearer (1821), 
5 Madd. 458 ; 50 E. R. 970. 

B, The Application. 

See Court of Chancery Act, 1841 (c. 5), s. 4 ; 
R. S, C., Ord. 40, rr. 2-11. 

2437. Who may apply — Party prosecuting felon.] 
— Re Hertford (Marquis), No. 2434, ante. 

2438. Party interested.] — Re Carter, 

Ex p. Watson (1845), 6 L. T. O. S. 97. 

2439. Party presumptively entitled.] 

— Re Ashton (1900), 44 Sol. Jo. 429. 

2440. Married woman — Upon undertaking 

as to damages.] — An application was made on 
behalf of a married woman for an injunction 
restraining the Bank of England, until further 
order, from permitting the transfer of certain 
stocks, standing in the names of the exors. of a 
testator, & to which the married woman claimed 
to be beneficially entitled. An injunction was 
granted for a fortnight on the usual undertaking 
of the married woman to be answerable in damagos. 
The registrar refused to draw up the order on the 
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Executiok. 


Sect. 4i. — Restraining transfer ^of \stoc1c in hooks'l of 
^ company: SyJ)-seci. 2 Sect, b x ^ Suh- 
( sects. " 

sole undertaking of the married woman as to 
damages : — Held : the sole imdertaking of the 
married woman must be accepted. — Re Prynne 
(1885), 53 L. T. 465. 

Annotation Refd. Pike v. Cave (1893), 62 L. J. Ch. 937. 

2441. How application intituled.! — Be Pike, 
[1902] W. N. 42. 

2442. Necessity for affidavit.]— Sects. 4, 5, of 
Court of Chancery Act, 1841 (c. 5), relate to 
different subjects ; &, to authorise an application 
to the ct. under the former sect, it must be 
founded on affidavit. 

Under sect. 6, the officers of the Ct. of Chancery 
are bound to issue the writ of distringas in the 
same manner as the officers of the Ct. of Exchequer 
did.—Rx p. (1841), 1 Y. & C. Ch. Cas. 1 ; 

5 Jur. 984 ; 62 E. R. 764. 

2443. Showing special grounds.] — The ct. 

will not accede as of course to an application, 
by a creditor, under sect. 4 of Court of Chancery 
Act, 1841 (c. 5), to restrain the transfer of shares 
belonging to his debtor, but will require special 
grounds in support thereof . — Re East op England 
Bank (1865), 6 New Rep. 81. 

2444. In respect of what funds — Government 
annuity.] — Under sect. 4, Court of Chancery Act, 
1841 (c. 6), an injunction may be obtained in a 
summary way to restrain the payment of a Govt, 
annuity.— p. Watts (1871), 19 W. R. 400 ; 
sub nom. Watts v. Watts, 40 L. J. Ch. 388 : 24 
L. T. 120. 


C. Costs. 

2445. Where bank unnecessarily made party to 
suit.] — If the Bank of England are unnecessarily 
made parties to a suit, the relief against them 
being obtainable under Transfer of Stock Act, 
1800 (c. 30), the bill will be dismissed against them 
with costs, to be personally paid by pltfs. — 
Edridge v. Edridge (1818), 3 Madd. 380 : 60 
E. R. 547. 

Annotation: — Consd. Perkius v. Bradley (1842), 1 Hare, 

J 1 Cf* 

2446. .] — The Bank of England ought not 
to be made a party to a suit for the purpose of 
giving effect to a charge upon stock standing in 
the name of a felon convict. 

The A.-G. on behalf of the Crown, deft, in a 
suit, claiming an interest in the goods of a felon 
convict, subject of the suit, against purchasers 
for value, & failing in that claim, is not entitled 
to his costs out of the fund, as a matter of course. — 
Perkins v. Bradley (1842), I Hare, 219 : 6 
254 ; 66 


16 W. li. 419; 


Hare, 394 ; 


•Sect. 5.— EQUITABLE EXECUTION. 

Sub-sect. 1. — Nature op Process. 

2448. Not execution but equitable reUef.]— S., 
being entitled to a freehold subject to a mtge., a 
mt creditor, shortly before the death of 8., 
rni?^ ^ receiver by way of equitable oxecu- 
i ho application was adjourned & in the 
meantime h. died intestate. Two days after his 


death an order for a receiver was made without 
reviving the action or bringing the heir-at-law 
before the ct. : — Held : the order was ineffectual 
having been made after the death of S., & in the 
absence of any person to represent his estate. 
What is commonly called equitable execution is 
not in fact execution but equitable relief which is 
granted because there is a hindrance in the way 
of execution at law, & it is subject to the ordinary 
rule that equitable relief can be granted only when 
proper parties are before the ct. 

Jud. Act, 1873 (c. 66), does not give any right 
to equitable execution where there is no impedi- 
ment in the way of legal execution. — Be Shephard, 
Atkins v. Shephard (1889), 43 Ch. D. 131 ; 59 
L. .1. Ch. 83 ; 62 L. T. 337 ; 38 W. R. 133 ; 6 
T. L. R. 65, C. A. 

Annotations : — Consd. Blackman v. Fysli, [1892] 3 Ch. 209 ; 
Harris v. Beauchamp, [1894] 1 Q. B. 801. Expld. 
Thompson v. (1111, [1903] i K. B. 760. Consd. Morgan v. 
Hart, [1914] 2 K. B. 183. Eefd. Duke v. Davis, [18931 
2 Q. B. 200 ; Holmes v. Millage, [1893] 1 Q. B. 561 ; 
Rc Potts, Ex V. Taylor, [1893] 1 Q. B. 648 ; Minter v, 
Kent, Sussex &; General Land Soc. (1895), 72 L. T. 186 ; 
Croshaw r. Lyndhurst Ship Co., [1897] 2 Ch. 154 ; Stewart 
V. Rhodes, [1900] 1 Ch. 386 ; R. v. Selfe, [1908] 2 K. B. 
121. Hentd. Re Qoudie, Ex p. Official llooeivor, [1896 J 
2 Q. B. 481 ; Ellis v. Wadoson, [1899] 1 Q. B. 714. 

2449. .] — (1) Resps. recovered judgment 

for a sum of money against a foreign co. carrying 
on business in France. Goods belonging to the 
co. being, at the date of the judgment, in the 
possession of a firm in England who had a lien 
upon them ; resps. obtained an order appointing 
a receiver of the co.’s. interest in the goods, & 
directing that any money received by him should 
bo paid to resps. in satisfaction of their debt, 
Sliortly after the receivership order was made 
the CO. was adjudicated by a French ct. to be 
in judicial liquidation, & ajiplts. were appointed 
liquidators. Subsequently, applts. having claimed 
to be entitled to the goods, the goods were sold ; 
the lien was paid off, tlie balance in the hands of 
the receiver was paid into ct., & an issue was 
directed to try whether applts. or resps. were 
entitled to sucli balance : — Held : assuming that 
by the law of France applts. became entitled to 
the goods at the date of the liquidation, yet the 
receivership order had the effect of entitling resps. 
to the goods, or the proceeds of them, as & from 
the date upon which it was made, subject only 
to the discharge of the lien which was a legal 
impediment to execution, therefore, resps. were 
entitled to the balance paid into ct. 

(2) A receivership order has been called a step 
or process of equitable execution. Using languagii 
which, to my mind, is plainer & less likely to mis- 
lead, I should say that it is an order which shows 
that, in the judgment of the ct., the person 
obtaining it would be entitled to execution, but 
that from some legal impediment execution 
cannot be had (Lord Coleridge, C.J.). 

(3) The process adopted by the Ct, of Chancery 
was to make a receivership order &, appoint a 
receiver. The receiver could not, of course, get 
the goods until the lien was satisfied ; but the 
moment it was satisfied he could get them. The 
object of the process was to remove the difficulty 
of the judgment creditor being unable to get 
possession of that to which ho had a right, & the 
moment the difficulty was removed to give the 
thing in question to the judgment creditor. 

I That process has been called ‘ ‘ equitable execution.” 
In one sense it is not execution at all. It is a 
process which gives to the judgment creditor 
that to which the judgment has given him a right, 
& does away with the difficulty of his getting 
possession of it (Lord Esher, M.R.). — Levasseur 
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Part V. — ^ANALOGotrs Proceedings. 


V. Mason & Babby, [1891] 2 Q. B. 73 ; 60 L. J, Q. B. 
059 ; 04 L. T. 761 ; 39 W. R. 696 ; 7 T. L. R. 
436, C. A. 

Conad. Re Potts, Ex p. Taylor 

1903] 2 Ch. 727. Raid. Ideal Bedding Co. v. Holland 
^ 0%iaj^ Receiver, ¥he 

Fry (1916), 84 L7 J7k7B7'2025.”'~ 

2450. .] — The appointment of a receiver 

of the property or interest of a judgment debtor 
IS not execution within R. S. C., Ord. 42, rr. 8, 23. 
I he exors. of a deceased j udgment creditor are 
not entitled to obtain an order for a receiver of 
the judment debtor’s property or an injunction 
against his dealing with it. — Norburn v. Norburn, 
[1894] 1 Q. B. 448 ; 63 L. J. Q. B. 341 ; 70 L. T. 
ill ; 42 W. R. 127 ; 38 Sol. Jo. 11 ; 10 R. 10, 
J ). 0. 

A7^t(Uio7is Refd. Thompson v. GUI. [1903] 1 K. B. 760. 
aientd. Re Clements, Exp. Clements, [1901] 1 K. B. 260. 


Sub-sect. 2.— J urisdiction of Court. 

2461. Effect of Judicature Act, 1873 (c. 66) 

Jurisdiction not enlarged.]— Sect. 25 (8) of the 
above Act does not give jurisdiction to appoint 
a receiver by way of equitable execution in cases 
where prior to that Act no ct. had such juris- 
diction. In order to justify the making of an 
order for the appointment of a receiver at the 
iiwtance of a judgment creditor, the circumstances 
case must be such as would have enabled 
T * Chancery to make such an order before 
1 - ct. therefore has no juris- 

diction to appoint a receiver merely because, in 
the circumstances of the case, it would be a more 
convenient mode of obtaining satisfaction of a 
judgment than the usual modes of execution. — 
Harris v. Beauchamp Brothers, [1891] 1 Q. B. 
801 ; 63 L. J. Q. B. 480; 70 L. T. 630; 42 W; R. 
451 ; 9 R. 053, 0. A. 

AnrMtati^: — Consd. Thompson v. Gill, [1903] 1 K. B. 

Refd. Ideal 

Co. Holland, [1907] 2 Ch. 157. Mentd. 
nhni f - *’• Theatre, [1894] 3 Ch. 338 ; Lovell & 

Christmas r. Beauchamp (1894), 63 L. ,7. Q. B. 802 ; 

[1895] 1 Q. B. 202 ; Bean v. Brown, 

2452. Of Court of Bankruptcy.] — The Ct. of 

Bkpey. has jurisdiction under .sect. 25 (8) of 
.lud. Act, 1873 (c. 66), to appoint a receiver by 
\vay of equitable execution for the purpose of 
enforemg orders for the payment of money to the 
trustee in bkpey. ; but such an order will not, 
as a g^eral rule, be made on an ex p. application. 

Ex p. Official Receiver, [1896] 
481 ; 65 L. J. Q. B. 671 ; 75 L. T. 277 ; 
-I o W. R. 80 ; sub nom. lie Ooudie, Ex p. Officiai, 
KECEivER V. Strand, 3 Mans. 224. 


Sub-sect. 3. — In What Oases Granted. 

A, Where Inipedirmnt io Legal Remedy, 

(a) In General, 

2453. Receiver not appointed il legal remedy 
available.] — It has been long settled that if a 
judgment creditor takes execution & finds the 
es^te protected by circumstances respecting a 
prior title he may apply for a receiver (Lord 
Eldon, O.). — Curling v, Townshend (Marquis) 
(1816), 19 Ves. 628 ; 34 E. R. 649, L. O. 

Annotcaions : — Distd. Free v. Hlnde ( 1 82 7 ), 2 Sim. 7 . Mentd. 
Greenwood v. Atkinson (1830), 4 Sim. 54. 

2454. — I — .] — A creditor, who had recovered 
judgment in an action in the Ch. Div. for payment 
of a sum of money, sued out a writ of elegit against 
his debtor, whoso only interest in land was an 
equity of redemption in fee. The creditor then 
commenced an action in the Ch. Div., claiming 
to have it declared that he was entitled to a charge 
on the land, & to have such charge enforced by 
sale, foreclosure, delivery in execution, or otherwise 
as the ct. might direct, &, asking for a receiver. 
Pltf. then moved for a receiver in the new action : — 
Held : Judgments Act, 1864 (c. 112), s. 1, did not 
take away the old right which a judgment creditor 
had before Judgments Act, 1838 (c. 110), to take 
proceedings in eejuity to obtain the benefit of a 
judgment which there were legal impediments 
to his enforcing at law, & pltf. was not obliged to 
wait till the trial, but might obtain a receiver on 
interlocutory application in the new action. Qu, : 
whether the aj^pointment of a receiver could have 
been obtained in the old action. — ^Anglo-Italian 
Bank v. Davies (1878), 9 Ch. D. 275 ; 47 L. J. Ch. 
833 ; 39 L. T. 244 ; 27 W. R. 3, C. A. 

Annotations: — Apld. Bryant v. Bull, Bull r. Bryant (1878), 
10 Ch. D. 153. Polld. Re Watkins, Ex p. Evans (1879), 
13 Ch. D. 252 ; Oliver v. Lowther (1880), 42 L. T. 47. 
Consd. Smith r. Cowell (1880), 6 Q. B. D. 75. Apld. 
Wosthead v. Riley (1883), 25 Ch. D. 413. Consd. Re Pope 
(1886), 17 Q. B. D. 743 ; Holmes v. Millage, [1893] 1 
Q. B. 551 ; Ashburton v. Nocton, [1916] 1 Ch. 274. 
Eefd. Re Peace & Waller (1883), 24 Ch. D. 406 ; Re 
Whiteley, Whitoley v. Learoyd (1887), 66 L. T. 846 ; 
Cadogan v. Lyric Theatre, [1894] 3 Ch. 338 ; Harris v. 
Beauchamp, [1894] 1 Q. B. 801 ; Re Jones (1895), 39 
Sol. Jo. 671; Tyrrell r. Painton, [1895] 1 Q. B. 202 ; 
Thompson v. Gill, [1903] I K. B. 760 ; II. v. Solfe, [1908] 
2 K. B. 121; Re Pearce, OfiQcial Receiver v. Pearce 
(1918), 120 L. T. 334. 

2455. .] — Since the Judicature Acts the 

ct. can grant equitable execution by the appoint- 
ment of a receiver at the instance of a judgment 
creditor against debts & sums of money payable 
to the judgment debtor to which garnishee pro- 
ceedings are not applicable. — Westhead v, Riley 
(1883), 25 Ch. D. 413; 53 L. J. Oh. 1153; 49 
L. T. 776 ; 32 W. R, 273. 

Annotations .—Apld. Archer v. Archer, [1886] W. N. 6G. 
Consd. Flegg y. Prentis, [1892] 2 Ch. 428 ; Holmes v. 
Millage, [1893] 1 Q. B. 551. Reid. Harris v. Beauchamp, 
11894] 1 Q. B. 801. 


PART V. SECT. 6, SUB-SECT. 2. 

i <J^icature Act, 189^ 
i 1 m L ^ ^ ^ )— Jwmdicfion no 

above sub -sect, doei 
lot give Jurisdiction to appoint t 
leoeiver in cases where prior to abov« 
m jurisdiction, & 

J? Justify the making of ai 
for the appointment of a receive; 
n. 1 i^tanoe of a Judgment creditor 
I he circumstances of the case must b« 
as would have enabled the Ct 
i » ^ A A such an order befor« 

I Faulknei 

C an! ’ ^ 

in*'ihT*T provision 

•“nv u above sub-sect., that a reoeive 
appointed in all cases in whiol 

that such order should be made, wa 


inteaded merely to expressly confer 
iipon all the cts. that Jurisdiction which, 
under the designation of equitable 
execution, had, before the fusion of 
law Sc equity, been exercised by the 
Ct. of Ch. alone . — Re Asselin^ & 
Cleghorn (1903), 6 O. L. R. 170 ; 23 
C. L. T. 288 ; 2 O. W. R. 712.--CAN, 


PART V. SECT. 5, SUB-SECT. 3.— 
A. (a). 

2453 i. Receiver not appointed if legal 
remedy available.}- -The ct. of equity 
will not appoint a receiver of an 
equitable Interest by way of equitable 
execution where the judgment creditor 
can issue execution against such interest 
at law. — Bull (Hknby) & Co. v. 
Murphy (1909), 21 N. a. W. (Eq.) 1.— 
AUS. 


2453 ii. .] — Blake v. Jarvib 

(1870), 16 Or. 295 ; 17 Gr. 201.— CAN. 

2453 ill. — — . ]— A j udgmen t creditor 
cannot lllo a bill in equity to enforce 
his Judgment against the lands of his 
debtor, until he has taken all necessar)' 
prooeedlugs to enforce his Judgment at 
law, & is unable there to obtain the 
relief to wldch ho is entitled. — -Black 
V. Hazkn (1871), (1825-1897), N.B. Dig. 
454.— CAN. 

2453 iv. .] — Before a receiver can 

be appointed there must be some l^:al 
impediment in preventing the interest 
of the debtor being reached by law ; 
& the fact that the interest in the pro- 
perty is of such a nature that it can 
be made subject to a charging order 
is fatal to an application for the appoint- 
moat of a receiver. — Evans t>. Robkut- 
aoN ORB, 11923] N. Z. L. R. 709.— N.Z. 
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ExBoxmoN. 


Sect, 6. — Equitable execution: Sub-aecL 3, A, (a) 

" ( 6 ) ‘ 

2456. .] — After judgment for foreclosure 

absolute, the action being at an end, pltf. cannot 
obtain an order for the appointment of a receiver 
of the mortgaged property, even though the 
conveyance of the property to pltf. remains to be 
settled. 

Equitable execution is a process which the 
ct. allows for the purpose of enabling a judgment 
creditor to obtain payment of his debt when the 
position of the real estate is such that ordinary 
execution will not reach it (Chitty, J.). — Winns 
r. Luff (1888), .38 Ch. D. 197 ; 57 L. J. Oh. 563 ; 
30 W. R. 571. 

Annotaiiom : — Consd. Manchester & Liverpool Bank v. 

Parkinson (1889), 60 L. T. 258. Refd. Holmes y. MUlago, 

[1893J 1 Q. B. 551. 

2457. .] — A judgment having been ob- 
tained in an action to recover money due, the 
judgment debtor died, leaving a will by which 
she appointed an exor. The judgment debtor at 
the time of her death was possessed of certain 
furniture & chattels, & was carrying on a business. 
The judgment remaining unsatisfied, the judgment 
creditors obtained an order appointing a certain 
person receiver of the furniture & chattels & of 
the business, & to get in & receive the debts due 
to such business, & directing him to pay the balance 
which should appear due on his accounts in or 
towards satisfaction of the judgment : — Held : 
in the absence of any legal impediment to obtaining 
execution of the judgment in the ordinary course 
of law by fi. fa, or attachment of debts, & there 
being no special circumstances showing it to be 
just or convenient that a receiver should be 
appointed, the order for appointment of a receiver 
was wrongly made, & ought to be rescinded. — 
Manchester <fe Liverpool Distoict B.\nkino 
Co. V. Parkinson (1888), 22 Q. B. D. 173 ; 58 
L. J. Q. B. 202 ; 37 W. R. 204 ; 5 T. L. R. 135, 
C. A. 

Annotations : — Distd. Re Hartley, Nuitall v, Whittaker 

(1892), 66 L. T. 588. Consd. Holmert r. Millage, (1893J 1 

Q. B. 551 ; Han'is v. Beauchamp, [1894 J 1 Q. B. 801. 

Apld. Goldschmidt v. Oberrheinische Mctallwerke, [1906] 

1 K. B. 373. Refd. Morgan v. Hart, [1914] 2 K. 13. 183. 

2458. .] — Re Shephard, Atkins v. Shep- 

hard, No. 2448, ante. 

2459. .] — Levasseur v. Mason & Barry, 

No. 2449, a7ite. 

2460. .] — (1) The ct. has not jurisdiction 

to enforce satisfaction of a judgment debt by 
appointing a receiver of the future earnings of 
the judgment debtor. 

(2) The ct. cannot grant equitable execution by 
the appointment of a receiver in a case where 
prior to Jud. Acts no ct. could grant such relief. 

The only cases in wliich cts. of equity ever 
interfered were cases in which the judgment debtor 
had an equitable interest in property which could 
have been reached at law if he had the legal interest 
in it instead of the equitable interest (Lindley, 

■ -T* V 

(3) There is no doubt that since Jud. Acts, 
receivers by way of equitable execution can be 
appointed in proper cases by all divisions of the 
High Court on a motion or summons without 
the necessity of a fresh suit or action on the 
judgment (Lindi.ey, L.J.). — Holtvies v. Mileage, 


[1893] 1 Q. B. 651 ; 62 L. J. Q. B. 380 ; 68 L. T. 
205 ; 57 J. P. 551 ; 41 W. B. 354 ; 9 T. L. B. 331 ; 
37 Sol. Jo. 338 ; 4 R. 332, 0. A. 

Annotations: — ^Distd. Oadogan v. Lyric Theatre, [1894] 3 
Ch. 338. Apld. Pearce v. Johna (1897), 41 Sol. Jm 661. 
FoUd. Edwards v. Picard, [1909] 2 K. B. 903. Consd. 
Morgan v. Hart. [1914] 2 K. B. 183. Refd. Harris v. 
Beauchamp, [1894] 1 Q. B. 801 ; Wil[iB v. Cooper, 
Slattery v. Cooper, Willis v. Cooper (1900), 44 Sol. Jo. 
698 ; Re Poarce, Ex p. Official Receiver, The Trustee, 
[1919] 1 K. B. 354. 

2461 . .] — Pearce v. Johns (1897), 41 

Sol. Jo. 061, C. A. 

2462 . .] — Edwards & Co. v. Picard, No. 

2492, post. 

2463 . .] — The ct. has no jurisdiction to 

appoint a receiver by way of equitable execution, 
so called, in aid of a judgment at law except in 
cases in wliich execution cannot be levied in the 
ordinary way, by reason of the nature of tlie pro- 
perty, &- in which the Ct. of Cb. before Jud. Act, 
1873 (c. 00), would have had jurisdiction to make 
the order. — M organ v. Hart, [1914] 2 K. B. 183 ; 
83 L. J. K. B. 782 ; 110 L. T. 611 ; 30 T. L. R. 
280, C. A. 

Annotation : — Refd. Re A Company, [1916] 1 Ch. 520. 


2464. Whether legal remedy must be exhausted.] 

— In a case to procure relief in equity in aid of 
a process at law, pltf. must show by his bill that 
he has proceeded with the process at law to its 
utmost extent to the extent necessary to give 
him a complete title. — Neate ik Marlborough 
(Duke) (1838), 3 My. & Cr. 407 ; 2 Jar. 76 ; 40 


E. R. 983, L. C. 

Annotations: — Consd. Gordon r. Horsfall (1846), 6 Moo. 
P. C. C. 393; Smith v. Hurst (1852), 10 Hare, 30 ; 
Benham v. Keane (1861), 3 Do Q. P. & J. 318. Folld. 
Godfrey v. Tucker (1863), 33 Beav. 280. Consd. Anglo- 
Italian Bank v. Davies (1878), 9 Ch. D. 275 ; Cadogan 
V. Lyric Theatre, [1894] 3 Ch. 338. Refd. Bond v. Bell 
(1857), 4 Drew. 157 ; Re Watkins, Ex p. Evans (1879), 
13 Ch. D. 252 ; Flegg v. Prontis, [18921 2 Ch. 428 ; 
Tyrrell v. Painton, [1895] 1 Q. B. 202. Mentd. Doswell 
V. Reece (1865), 13 L. T. 166 ; Marshall v. South Stallord- 
eliire Tram Co., [1895] 2 Ch. 36. 

2465. .] — Since tlie coming into operation 

of Jud. Act, 1873, it is not necessary for a judgment 
creditor, who seeks to obtain equitable execution 
of the judgment debtor’s equitable interest in 
land, previously to sue out a writ of elegit. The 
appointment of a receiver of the rents of land at 
the instance of a judgment creditor, though 
conditional upon the receiver’s giving security, 
operates as an immediate delivery of the land in 
execution. When the security is afterwards 
criven the order relates back to the date when it was 


made. 

A judgment creditor became the transferee of 
a legal mtge. of leaseholds belonging to the judg- 
ment debtor. He then commenced an action in 
the Ch. Div., claiming an account & payment 
of what was due to him on both mtge. & judg- 
ment ; or a sale of the property & payment out 
of the proceeds ; & the appointment of a receiver. 
On the same day he obtained ex parte an order 
extending over eight days, appointing an interim 
receiver of the rents, without security. On the 
eighth day he obtained, on notice, an order 
absolute for the appointment of the same person 
to be receiver of the rents, upon his giving security. 
On the same day the debtor filed a liquidation 
petition, & a receiver of Ms property was appointed 
by the Ct. of Bkpey. It did not appear which 


2464 i. Whether legal remedy must he 
exhausted .] — -Where there Is no form of 
legal proceeding or procoss whereby 
a fund can be rearOheu. SemJble : the 
Ct. of Chancery has power to apply a 
i^medy by equitable attachment. — 
Bank op British North Ambrioa 
V. Matthews (1860), 8 Qr. 486.— -CAN. 


2464 ii. •.]— A receiver for the 

purpose of giving a judgment creditor 
equitable relief will not be appointed 
until the judgment creditor has 
exhausted his legal, as distinguished 
from equitable, remedies. — Davidos v. 
Kirby (1903), 10 B. O. R. 231.— CAN. 


2464 iii. — — .] — A judgment creditor 
will not be debarred from his right to 
equitable relief upon the ground of the 
existence of a remedy at common law, 
unless a fruitful remedy be shov^ to 
exist.— O’Donovan v. GooaiN (1892), 
80 L. R. Ir. 679.— IR. 
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receiver was appointed first. The receiver in the 
action never gave security. The creditor had 
not sued out a writ of eUgii : — Held : the appoint- 
ment of the receiver in the action was such a 
delivery in execution by lawful authority of the 
mortgaged lands, within Judgments Act, 1864 
(c. 112), s. 1, as to render the judgment creditor 
a secured creditor, within Bkpcy. Act, 1869 (c. 71) 
s. 10 (5), & he was entitled to hold the lands as a 
security for Ids judgment debt as well as for his 
mtge. debt. — Be Watkins, Ex p. Evans (1879) 
13 Oh. D. 252 ; 49 L. J. Bey. 7 ; 41 L. T. 565 •’ 
28 W. R. 127, C. A. 

Annotations : — Consd. 2?e Wliitoley, Whlteley v. Learovd 
(1887), 66 L. T. 846; Thompson v. Gill. [1903] I K ?? 
760 ; Ashburton w. Nocton, [1916] 1 Ch, 274. Refd 
Smart y. Flood a883), 49 L. T. 467 i lie Pope (1886), 17 
Si Atkins V. Shephard (1889), 

’ i«e Potts, Exp. Taylor, [1893] 1 Q. B. 
648; Cadogan v. Lyric Theatre, [1894] 3 Ch. 338- 
tl904] 1 Ch. 658 ; R. t?. Solfo, [1908] 2 

Jlj« 1 1 • 

2466. .] — Deft, was joint tenant of a free- 

hold house & of two leasehold houses. Two of the 
houses wei'e subject to a mtge. Pltf. was an un- 
satisfied judgment creditor of deft., & applied 
for a receiver, by way of equitable execution, of 
deft.’s share of the rents & profits of the three 
houses. There was no evidence as to the value 
of deft.’s interest in the unmortgaged house : — 
Held : (1) a receiver could be appointed in the 
case of a joint tenancy ; (2) in the circumstances, 
a receiver would be appointed in the case of the 
mortgaged houses without first compelling pltf. 
to pursue his le^al remedy against the unmort- 
gaged house ; (3) a receiver might also at the same 
time, in the very special circumstances of the case, 
be appointed in the case of the unmortgaged house. 
—Hills v. Webber (1901), 17 T. L. R. 513, C. A. 


Bull v. Bryant (1878), 10 Ch. D. 163; 48 
L, J. Ch. 325 ; 39 L. T. 470 ; 27 W. R. 246. 
Annotation : — Refd. Oliver v. Lowther (1880), 28 W. R. 381. 

2470. Creditor withdrawing property from juris- 

diction.] — Pltf. in an action had obtained judgment 
against defts., who were a oo. incorporated, &> 
carrying on business as manufacturers, in Germany, 
& who had no property within the jurisdiction 
which could be taken in execution by any ordinary 
process of execution. It appeared that divers 
customers of defts. in this country either were, or 
would shortly become, indebted to defts. for 
goods supplied, but pltf. had no means of ascer- 
taining i>articulars of any such debts, & therefore 
could not make an affidavit in the form No. 25, 
Appendix B, to the R. H. C., 1883, in order to 
found garnishee proceedings ; & it further ap- 

peared that tliere was reason to believe that defts. 
were endeavouring to collect all debts duo to them 
from customers in this country in order to avoid 
such proceedings x—Held : having regard to the 
special circumstances, the case was one in which 
a receiver of such debts as aforesaid might be 
appointed by way of equitable execution. — 
Goldschmidt v. Ohehriieinischpi Metallwerke 
riffOO] 1 K. B. 373 ; 75 L. J. K. B. 300 ; 94 L. T. 
303 ; 54 W. R. 255 ; 22 T. I.. R. 285 ; 50 Sol. Jo. 
238, C. A. 

2471. No means of ascertaining debts due to 
debtor.] — Goldschmidt v. Ohp:iiriieinisciie 
Metallwerke, No. 2470, (mic. 

B. To Enforce Order for Payment into Court. 

2472. Address of debtor unknown.] — Stanoer 
Leathes V. Stanoer Leatiies, [1882] W. N. 71. 

Annotation : — Folld. lie Coney, Coney v. Hennott (1885), 29 
Ch. D. 993. 


(6) What amounts to an Impediment. 

2467. Existence of unsatisfied term.] — Semble : 
an equitable execution can be maintained only 
where there is an unsatisfied term, or where a 
person has converted his legal into an equitable 
estate, for the purpose of defeating his creditors. — 
Kirkby V. Dillon (1824), Coop. Pr. Cas. 604 ; 
47 E. R. 623 ; sub nom. Kirby v. Dillon, 2 
L. J. O. S. Ch. 140. 

2468. Legal estate outstanding.] — A judgment 
creditor, who has sued out an elegitf but is unable 
to obtain delivery by the sheriff of debtor’s lands 

reason of the legal estate being outstanding, & 
the existence of prior incumbrances, is not bound 
^ such prior incumbrances, but may 

obtain a decree for the appointment of a receiver 
& a sale in a suit to which debtor & subsequent 

parties. — W ells v. Kilpin 
L- R- 18 Eq. 298 ; 44 L. J. Ch. 184 ; 22 
»V • xl# 0T5» 

Reffl, Anglo -ItaUan Bank v. Davies (1878), 

2469. Address of debtor unknown.] — Pltf. in 
an action which had been followed by a cross- 
action obtained an order in both actions that his 
costs of the cross-action should be paid by deft, 
in the action, a manied woman, entitled for life, 
lor her separate use, to the dividends of a sum of 
stock, standing in the names of trustees, who were 
not i^rties to either action. Pltf. had endeavoured 
w obtam a sequestration, but failed from not 
Demg able to find deft.’s address so as to serve the 
subpoena for costs. He then moved the ct. for a 
receiver under Jud. Act, 1873 (c. 06), s. 25 (8). 
^Jter service of notice of motion, but before the 
motion was heard, deft, made an affidavit in 
wnich her address was set forth ; — Held : pltf. 
was entitled to a receiver. — ^Bryant v. Bull, 


2473. Debtor outside jurisdiction.]— Under the 
general power to appoint receivers given by Jud. 
Act, 1873 (o. CO), s. 25 (8), & having regard to 
R. S. C., 1883, Ord. 42, rr. 4, 28, the ct. has juris- 
diction to enforce a judgment for payment of 
money into ct. by a defaulting trustee, by the 
appointment of a leceivor of his equitable interest 
in property in this couutry ; A order accordingly 
where, from debtor being out of the jurisdiction, 
service of a wi'it of attachment could not be 
effected. — lie Coney, Coney v. Bennett (1885), 
29 Ch. 1). 993 ; 54 L. J. Ch. 1130 ; 62 L. T. 901 ; 
33 W. B. 701. 

Annotaiions : — Apld. Archer v. Arclier, [1880] Wi N. 66. 

Folld. Ec PoMiberton, Pemberton v. Poyal Hospital for 

Incurables, [1907] W. N. 118. Refd. UolmeB v. JVLillage, 

[1893] 1 Q. B. 551. 

2474. .]—Re Pemberton, Pemberton v. 

Royal Hospital for Incurables, [1907] W. N. 
118. 

2475. Though sequestration appropriate remedy.] 

— An order was made against defts. in an action, 
who were defaulting trustees, for the pajunent 
of money into ct. Defts. having failed to comply 
with such order, an application was made by pltfs. 
that a writ of atttichment might issue against them. 

At defts.’ instance, however, the ct. made an 
order allowing payment by weekly instalments. 
L., one of defts., had made an affidavit on that 
occasion stating that all the property lie possessed 
was the furniture in his house. It subsequently 
transpired that L. had executed bills of sale 
affecting the furniture ; but that pltfs., in other 
proceedings, had successfully disputed the validity 
of such bills of sale. An application was accord- 
ingly made on behalf of the pltfs., for the appoint- 
ment of a receiver of the furniture by way of 
equitable execution. 

For deft. L., it was contended that the legal &; 
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proper remedy of pltfs. was by sequestration, & 
that the ct. had no jurisdiction to appoint a 
receiver; — Held: although under B. S. C., 1883, 
Ord. 42, r. 4, sequestration was the appropriate 
remedy, yet imder Jud. Act, 1873 (c. 66), s. 25 (8), 
the ct. had jurisdiction to appoint a receiver if 
it appeared just or convenient so to do, & in the 
present case, it was just & convenient to appoint 
a receiver, & an order must be made accordingly. — 
Whitblby, Whitblby V. Learoyd (1887), 
50 L. T. 846. 

C. Particular Instances, 

2476. Salary — Assistant parliamentary secretary 
to Treasury.] — The salary of the assistant parlia- 
mentary counsel to the Treasury is not assignable 
& the ct. will not appoint a receiver of it. — Cooper 
V. Reilly (1829), 2 Sim. 660 ; 57 E. B. 897 ; 
subsequent 'proceedings (1830), 1 Buss. & M. 560, 
L. C. 

Annotation : — Refd. Itc Mirams, [1891] 1 Q. B. 694. 

2477. Master forester of Royal forest.] — 

Receiver gi*antcd, at the suit of a judgment 
creditor, of the office of master forester of a Royal 
forest. — Blanchard v. Cawthorne (1831), 4 
Sim. 566 ; 58 E. B. 212, L. C. 

Annotation: — Refd. Edwards v. Picard, [1909] 2 K. B. 

908. 

2478. Unpaid director’s fees.] — H amilton 

V. Bbogden, [1891] W. N. 30. 

Annotation: — Distd. HoLtnos v. Mittage (1893), 9 T. L. R. 

217. 

2479. Pension — Officer in army.] — Lucas v, 
Harris, No. 2157, ante. 

2480. .] — A sum standing in the 

bkpcy. estat-es account at the Bank of England 
to the credit of the judgment debtor, a retired 
deputy commissary in the army, on the annulment 
of his bkpcy., consisted partly of a sum paid to the 
trustee out of the retired pay of the judgment 
debtor, partly of a sum paid to the trustee out of 


money paid by the Paymaster-General in respect 
of the commutation of a part of his retmed pay ; 
Held : the judgment creditor was entitled to the 
appointment of a receiver in respect of the sum 
arising from commutation money, but not in 
respect of the sum arising from retired P^y* 
Crowe v. Ih?,iCE (1889), 22 Q. B. D. 429 ; 68 
L. J. Q. B. 215 ; 60 L. T. 915 ; 63 J. P. 389 ; 37 

W. B. 424 ; 5 T. L. R. 280, 0. A. 

Annotation : — Consd. Jones v. Coventry, [1909] 2 K. B. 

1029. 

2481. Tolls & earnings of railway company.] — 
A judgment creditor of a railway co. to whom the 
co.’s land, including the line, has been delivered 
imder a writ of elegit is entitled to a receiver of the 
tolls & earnings, & is not accountable as a mtgee. 
in possession if he has not obtained beneficial 
possession. — Kingston v, Cowbridqe By. Co. 
(1871), 41 L. J. Ch. 162. 

Under Railway Companies Act, 1867 (c. 127).] — 
See Railways. 

2482. Life estate in realty.]— A judgment 
creditor who has sued out an elegit^ & got a return 
from the sheriff that debtor was entitled to a life 
estate in realty of debtor, & registered the writ, 
may file a bill in the ct. of chancery for a receiver 
of that estate. — Tili.ett v. Pearson (1873), 43 
L. J. Ch. 93 ; 22 W. B. 209. 

Annotaiionfi : — Refd. Anglo-Italiau Bank v. DavicH (1878), 9 

Ch. I). 275 ; Ashburton v. Nocton (1914), 84 L. J. Oh. 

193. 

2483. Equitable reversionary interest.] — Pltf., 
who had obtained judgment against defts., 
husband & wife, was upon hi% application ex p. 
appointed receiver of the income of the wife’s 
reversionary interest under a will. — Fuggle v. 
Bland (1883), 11 Q. B. D. 711, D. C, 

Annotations : — Apid. Westhead v, Riley (1883), 25 Ch. D. 413. 

FoUd. Tyrrell v. l>aint<)n, [1895] 1 Q. B. 202. 

2484. .] — Tyrrell v. Painton, No. 1378, 

ante. 

2485. Reversionary interest in legacy.] — A 
judgment debt being unsatisfied for want of 
goods of deft., who was entitled, expectant on 
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s. Salary — Teacher in public 
school.] — I’ltf,, who had obtained an 
assignment from deft., subsequently 
obtained an order for the appointment 
of a receiver, for the purpose of obtain- 
ing payment of the sum of $50 or $60, 
which deft., as a teacher was entitled 
to receive from the inspector of his 
district. Deft. ’8 contract for the 
performance of ids duties being made 
\^'ith tlio trustees of the school section 
in which he was employed, & there being 
no contract directly or indirectly 
between deft. & the Govt. : — Held : 
deft.’s salary was not exempt from 
attachment for debt under the principle 
of the oases applicable to officers 
employed In the public service, & 
the amount coming to deft, being one 
that could not be reached by ordinary 
legal execution, or garnishee process, 
pitf. was entitled to the equitable 
relief sought. — Fisher v. Cook (1899), 
32 N. S. B. 226.— CAN. 

t. National schoolmaster,] — 

The ct. has jurlsdlotlon to appoint a 
rcceiv(ir over an instalment of a national 
schoolmaster’s salary which has actually 
become due ; it is not against public 
I)olicy that an instalment of such a 
salary, when actually due, should he 
1 iable to execution. — P icton v. Cullkn, 
[1900] 2 I. K. 612.— IR. 

u. Petty sessions clerk.] — 

The ct. will not appoint a receiver by 
way of equitable execution over the 
salary of a petty sessions clerk, oven 
where he has himself covenanted to 
assign future gales of his salary in 
favour of a Judgment creditor. — 


M'Ckebry V. BENNKVr (1993), 37 
I. L. T. 240.— IR. 

y. Pension — Stipendiary mayis- 
trale.] — Deft, was entitled to a pension 
given in consideration of services 
which had been rendered by him as 
stipendiary magistrate of the city, 
on his retirement from that office, 
when ids official connection with the 
city ceased : — Held : deft.'s pension 
could bo made available for the pay- 
ment of his debt & as deft, was residing 
out of the jurisdiction of the ct. & 
had uo property within the Jurisdiction, 
& the ordinary modes of execution were 
not available, plt&. were entitled to 
the appointment of a receiver. — ■ 
Imperial Bank op Canada v. Motion 
(1897), 29 N. S. B. 368.— CAN. 

a. Future instalments.] — 

Pitf. the wife of a retired member of 
a police force, Sz ontltlod to interim 
alimony umier an order theretofore 
made, applied to bo appointed receiver 
of moneys to which deft., her husband, 
would become entitled as a pension, on 
application by him, which application he 
had not yet made : — Held: pitf. was not 
entitled to succeed, for, whereas, arrears 
of pension constitute a debt which may 
bo attached by garulshee proceedings, 
unearned pension cannot bo kreatihed 
cither by that procedure or by the 
appointment of a receiver. — SuiMiN 
V). yLEMiN U90^, 7 O. L. B. 67 ; 24 
U. L. T. 57 ; 2 O. W. R. 1176.— CAN. 

b. .] — The ct. Avill not 

appoint a receiver by way of oquitoblo 
oxemitlou over future Instaliuonts of a 
superanuuatiuii allowauoe, granted to a 
public servant, if such servant is, at the 


time of the application to appoint a 
receiver, under the age of sixty years. — 
Macdonald v. O’Toole, [1908] 2 I. B. 
386 ; 42 I. L. T. 73.— IR. 

c. Civil scniicc.] — The el. 

can appoint a receiver by way of 
equitable execution, over civil sorviee 
pension, payable monthly to deft., 
& by order direct the receiver to receive 
the entire of the said monthly instal- 
ments, & retain therefrom a certain 
amount per month, & apply same in dis- 
charge of the Judgrnont debt & costs, & 
pay balance to deft. — M oia>ny e. 
Cruise (1892), 30 L. R. Ir. 99. — IR. 

d. Royal Irish Constabulary.] 

— The ct. has power to appoint a 
receiver over the pension of a retired 
officer of the Royal Irish Constabulary, 
— Manning v Mullins, [1898] 2 X. B. 
34.— CAN. 

2481 i. I'olls dt earnings of railway 
company. y— A. Judgment creditor of a 
railway co., with execution agaiMt 
their lands in the hands of the sheriff, 
is entitled to the appointment of a 
receiver of the earnings of the road, the 
profits thereof to be applied In payment 
of his demand. — 'P kto v. Welland Bv. 
Co. (1862), 9 Gr. 455.— CAN. 

2481 ii. .]— So long as a railway 

oo. is a going oonoom, bondholders 
whoso bonds are a general charge on 
the undertaking have no rlglit, even 
although interest on these bonds is ii> 
arrear, to seize, or take, or sell, or 
foreclose any part of the property oi 
the oo. Their remedy is the appoint- 
ment of a receiver. — Phelps v. _pT. 
Catharines & Niagara Central 
Uo. (1890), 19 O. B. 501. — CAN. 
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the deflfth of & tenant for life, to a legd;Cy of much 
larger amount than the debt ’.—Held : a receiver 
should be appointed by way of equitable execution 
to receive a sufficient portion of the legacy when 
it should become receivable. — ^M aontcoli. v. 
Parnell (1887), 35 W. R. 773, D. C, 

At^taHo^ :~~Folld. Tyrrell v. PalntoD (1894), HR. 589. 

Consd. Campbell v. Campbell & Davis (1895) 72 L T 

294 ; Re Harrison & Bottomley, [1899] 1 Ch 465. 

24-86. Reversionary Interest in real estate.] — Re 

Jones & Judgments Act, 1864 (1895), 39 Sol. Jo. 
671. 

AnTwiation Refd. Re HaiTison & Bottomley, [1899] 1 Ch. 

465. 

^2187. iA^here no assests available.] — A receiver 
will only be granted in cases where the amount of 
the judgment debt warrants tlie expense, <fe where 
there is fair reason to suppose that there is some- 
thing for the receiver to receive. — I. v. K., [18841 
W. N. 63 ; Bitt. Rep. in Oh. 185. 

2488. Money arising from land outside juris- 
diction — Unless appointment useless.] — A co. in- 
corporated by an American State, & domiciled in 
the United States, created an equitable charge on 
land in Mexico for payment of a debenture debt. 
The land became vested in an English co. subject 
to an express obligation by them to pay olt such 
charge out of the proceeds of sale of the property. 
On motion for a receiver of the rents & other 
inoney to arise from the land : — Held : the 
English co. & its directors were accountable in an 
English ct. to the debenture holders for proceeds 
of such land come to their hands ; but, in the 
circumstances the ct. being of opinion that a 
receiver would be useless, the motion was refused. 
— Mercantile Investment & General Trust 
C o. V. River Plate 1'rust, Loan & Agency Co., 

473 ; 06 L. T. 711 

36 Sol. Jo. 427. 

MuudBlay, Sous & Field (1900), 

u of Africa v. Cohen, [1909] 2 Ch. 129 : 

n ui t V. De Beers Consolidated Mines 

llUlUJ i L'll- o54. 

2489. Estate of deceased debtor.] — In a petition 
by a husband for divorce, a decree absolute had 
been pronounced & the co-respondent condemned 
iQ the costa o f the petition. An arrangement 


was subsequently made by which the co-respondent 
undertook to pay the amount of the costs by 
instalments ; but he died intestate before the 
whole of such instalments had been paid. Im- 
mediately after his death an order was made 
restraining his widow from dealing with lus estate. 
The ct., under R. S. C., 1883, Ord. 17, r. 4, & 
Ord. 42, r 28, appointed petitioner receiver of the 
co-respondent’s estate, but directed that the 
order should not be drawn up for a week, in order 
that the widow of the co-respondent might decide 
whether she would take out administration & give 
security for the debt. — Waddell v. Waddell, 
[1892] P. 226 ; 01 L. J. P. 110 ; 67 L. T. ,389. 

2490. Future earnings.] — Holmes v. Mhjage, 
No. 2460, ante. 

2491. Takings of theatre.] — A judgment 

debt was recovered against a theatre co. The 
theatre was subject to a mtge. The co. had no 
land except the theatre, of which they were 
lessees & were in occupation, & they were using it 
for the ordinary purposes of a theatre : — Hdd : 
(1) a receiver could not be appointed at the 
instance of the judgment creditor to receive by 
way of equitable execution the moneys paid by the 
public for entrance to the theatre : (2) a receiver 
ought to be appointed of the rents & profits of 
the co.’s lands by way of equitable execution, 
without prejudice to the rights of any prior in- 
cumbrancers, the co. should be ordered to 
deliver up possession of the lands to him. — 
Cadogan V. Lyric Theatre, Lto., [1894] 3 Oh. 
338 ; 63 L. J Ch. 775 ; 71 L. T. 8 ; 10 T. 1.. R. 
596; 7 R. 594, C. A. 

Annotoiion : — As to (1) Refd. Re Pearco, Ex p. Official 

Receiver, The Trustee, [1919] 1 K. B. 354. 

2492. Profits of patent.] — Deft., against 

whom pltfs. had recovered judgment in an action, 
which remained unsatisfied, was resident abroad, 

had no x>roperty within the jurisdiction available 
for the purpose of a Ji. fa., or other ordinary 
process of (execution. He was the registered 
owner of three English patents, but it was not 
shown that he was in receipt of any profits there- 
from by way of royalties or otherwise. On an 


Afire no assets available ,] — 
1 Itf recovered judgment against delts. 
in the county ot„ & issued execution, 
put was unable to obtain saUhfaction 
for want of property of defts. upon 
wluch to levy : — Held : the case was 
a proper one for tlie appointment of a 
reviver by way of equitable execution. 
— Ba^owman V. Fadkb (1899), 32 
N. S. R. 284. — CAN. 

2489 i. Ji^state of deceased debtor. ] — 
A jud^ent debbjrwas entitled, as one 
of the next-of-kin of a deceased 
to whom no administration 
Jiaa been taken out, to a share of tho 

personal estate of tlie deceased ; — Held : 

the judgment creditor was entitled to 
have a i^elver appointed over tho 

Aherx (1891), 

L. It. Ir. 105. — IR. 

H R^nre earnings. \-~The appli- 
™ a Judgment creditor for the 
appointment of a receiver to receive 
epeques for salary not yet due of 
debtor, a Dominion 
civil servant, was dismissed. — F obin v. 
Wagner (1908). 9 W. L. R. 593.--CAN: 

court. ]— The ct. of 
equity can grant equitable execution 
^-PPofiitment of a judgment 
^ rej^lver of a sum of 
payable to tho 
— Chubch v. Abnoiaj 
(1902). 2 S, R. N. S. W. 127.~AUS. 

estate.]— The 

of the right to a share of the 
prooeeas of the sale of such estate 


when made by tlie trusteoH, is not 
attachable, moneys which may or may 
not become payable by a trustee to bis 
cestui que trust are not debts. The 
proper course in such a case is to obtain 
equitable execution against the debtor's 
interest by the appointment of a 
i*eceiver.- -Stuart r. Grouoii ( 1888 ), 
15 A. K. 299.~CAN. 

g. Amount due to debtor us 
residuarg legatee. i— An order may be 
made attaching the lunount, if any, 
coming to a judgment debtor as 
residuary legatee under a will, although 
it is uudeterminod whether anything, 
& if any tiling, how mucli, is duo to him. 
—McLean v. Bruce (1891), 14 P. H. 
190.— CAN. 

h. Annuity secured by mortgage.] 
— Where in an agreement for the 
exchange of certain land between the 
sous of deft. & a third party, which 
was carried out, & In which deft, 
released her dower, & also conveyed 
lauds of her own to the third party 
for the benefit of her sous, in considera- 
tion whereof they Jointly with her 
covenanted with such third party to 
pay her an annuity to bo secured by 
mtge. ; — Held .• a judgment creditor 
of hers was entitled to have equitable 
execution against her, & a receiver 
appointed to receive payment of the 
annuity, — Moot v. Gibson (1891), 
21 O. R. 248.— CAN. 

k« RigM to use of land under unit.] 
— Where judgment debtors took no 
©state in the land under a will, & 
nothing more than the right to call 


upon tho trustee to permit them to use 
the land for “ a home *’ : — Held : their 
right to the use of tho land for a home 
could not be reached through a receiver 
so as to make it available for the satis- 
faction of pltfs.’ claim. — Cameron v. 
Arams (1894), 25 O. R. 229.— CAN. 

l. Unliquidated damages.] — A re- 
ceiver will not bo appointed by way of 
equitable execution i>a behalf of a judg- 
ment creditor to receive the amount of 
a claim for unliquidated damages 
wlilch his debtor Is seeking to recover 
in a ponding action. — Central Bank 
OF Canada v. Ellis (1896), 27 O. R. 
583.— “CAN. 

m. Property oui of reach of ordinary 
execuiion.] — Where the property of a 
debtor Is beyond the reach of an 
ordinary execution the ct. may afford 
relief in the form of equitable execution, 
if it has not the material before it, 
but only to obtain property or the 
proceeds of property which can be 
followed, — Taylor v. Cummings (1897). 
27 S. O. R. 589.— CAN. 

n. Interest under will — Executor's 
discretion.] — The mother of the Judg- 
ment debtor by her will empowered 
her exors., if in their discretion they 
should see fit, to pay the income of her 
estate, in part or in whole, to & for 
his benefit & advantage, at such time 
Sc in such manner & sums as they should 
see fit, leaving it to their option Sc 
discretion whether they should pay 
liim any sum. An order was m^e 
in a div. ct. action, after judgment, 
appointing judgment creditor receiver 
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Execution, 


Sect. 5. — Equitable execution : Suh-aect. 3, C . ; aub~ 
sects. 4 (fc 5, ,4. jg. ] 

application for the appointment of a receiver, by 
way of execution, of all rents, profits, & moneys 
receivable in respect of deft.’s interest in the 
patents : — Held : an order for appointment of a 
receiver could not in such a case be made. 

Equitable execution is relief given on the ground 
that there is no remedy by execution at law ; it 
operates by removing a hindrance which prevents 
execution at law (Buckley, L.J.). — Edwards & 
do. V. Picard, [1909] 2 K. B. 903 ; 78 L. J. K. B. 
IIOS ; 101 L. T. 416 ; 25 T. L. B. 815, 0. A. 

2493. Enforcement of payment of money to 
trustee in bankruptcy.] — Re Goudie, Ex p. 
Official Receiver, No. 2452, ante. 

2494. Untaxed costs.] — An action by a married 
woman suing in respect of her separate estate 
was at the trial dismissed with costs, to be taxed 
& payable out of her separate property, but not 
otherwise. The only separate property of pltf. 
consisted of a share coming to her under a will. 
Before the taxation of defts.’ costs had been com- 
pleted by certificate, the trustees of the will being 
about to distribute their estate &; pay pltf. her 
share, defts. applied for the appointment of a 
receiver to receive the share & hold it as security 
for the costs when taxed : — Held : there was 
jurisdiction to protect by injunction or the 
appointment of a receiver the fund out of which 
the costs were payable, & a receiver ought to be 
appointed. — Cummins v. Perkins, [1899] 1 Ch. 
16 ; 68 L, J. Oh. 57 ; 79 L. T. 456 ; 47 W. R. 214 ; 
43 Sol. Jo. 112, C, A. 

2495. .] — These are three applications for 

the appointment of a receiver by way of equitable 
execution. The actions, although brought in 
the Ch. Div., arc in the nature of common law 
actions, inasmuch as the judgment was one for a 
sum of money <fe costs to be taxed. The time for 
issuing a writ of fi. fa. or elegit upon a judgment is 
fixed by B. S. C., Ord. 42, r. 17. In a note to this 
rule in the Annual Practice it is said that “ both in 
the Oh. Div. & the Q. B. Div. a judgment or order 
for costs to be taxed is enforceable by execution 
on production of the judgment or order & taxing 
officer’s certificate.” In this case the costs have 


, not been taxed. When the interim order appoint 
ing the receiver was made the amount of the 
judgment was not paid. But noi;i* the judgment 
debt has been wholly paid, & there simply remains 
a judgment for the un taxed costs. No execution 
at law could issue for them. The question is, 
can I, under these circumstances, grant equitable 
execution which is a substitute for legal execu- 
tion ? I think . . . that I cannot (Far well, J.). 
— Willis v. Cooper, Slattpery v. Cooper, Wili.I8 

Cooper (1900), 44 Sol. Jo. 098. 

2496. Joint tenancy.] — Hills v. Webber, No. 

•66, ante. 

2497. Book debts of business — Not if got in & 
expended.] — Harper v. McIntyre (1907), 61 Sol. 
,To. 701 ; subsequent proceedings (1908), 99 L. T. 
191. 

Married woman.] — See Husband Wife. 


Sub-sect. 4. — In Respect of Witat Judgments 

or Orders. 

2498. Judgment obtained in Scotiand — Registered 
under Judgments Extension Act, 1868 (c. 54).] — 

An appointment of a receiver by way of equitable 
execution may bo made upon the certificate of a 
decree of the Ct. of Session in Scotland registered 
in the High Ct. under sects. 3, 4, of above Act. — 
Thompson v. Gill, [1903] 1 K. B. 760 ; 72 

E. J. K. B. 411 ; 88 L. T. 714 ; 61 W. B. 484 ; 
19 T. L. B. 366 ; 47 Sol. Jo. 418, C. A. 


Sub-sect. 5. — The Application. 

A. 11 010 Made. 

See, geyierally, Receivers ; R. S. C., Ord. 35, 
r. 6 ; Ord. 60, r. 15 a. 

2499. No fresh action necessary.] — Anglo - 
Italian Bank v. Davies, No. 2464, ante. 

2500. .] — Re Watkins, Ex p. Evans, No. 

2465, ante. 

2501. .] — The words ” interlocutory order ” 

in Jud. Act, 1873 (c. 06), s. 26 (8), arc not confined 
in their meaning to an order made between writ 


to receive the amount of his judgment 
from the exors., wlienever they should 
exercise their discretion to pay the 
judgment debtor the amount of the 
judgTuont, or any part thereof : — Held : 
if the order was intended to interfere 
with the action of the cvxors., it should 
not have been made ; & if it did not 
so interfere, it was nugatory. — Ite 
MoInnes V. McGaw (1898), 30 O. K. 
38.— CAN, 

o. Costs* uiuler order of master of 
titles.] — 'A person entitled to payment 
of costs under an ordei* of a master 
of titles can have “ execution issued " 
by the proper officer, upon the order & 
certUicate of the master, hut this does 
not include that mode of enforcing 
payment, by way of a receiver, usually 
called “ equitable execution." — Re 
CRATCi & Leslie (1898), 18 P. li. 270.— 
CAN. 

p. Trade union dues — No contract 
on part of members to pai/.] — If there is 
notlilng in tlie constitution or rules of 
a trade union importing a contract 
express or implied on the part of 
members to ^ay dues or assessments, 
a receiver will not be appointed to 
collect them by way of equitable 
execution to satisfy a judgment, against 
the union, as a receiver could not 
recover such dues & assessments by 
action. — Cotter v. Osborne (1909), 
19 Man. L. H. 145.— CAN. 

q. Equitable iptere^ ‘ji^ lqv4^) — ^ A 


legal execution against land cannot 
bind an equitable interest In lands 
registered in the name of a person 
other than an execution debtor ; some 
form of equitable execution is necessary 
for ilie purpose, — Seay v. Sommer- 
viLLE Hardware Co., Ltd., 11917] 
1 W. W. 11. 1497 ; 33 D. L. R. 508.— 
CAN. 

r. Stock dividends.] — Stock stand- 

ing in the name of a judgment debtor 
cannot bo reached by the appointment 
of a receiver, but a receiver may be 
appointed of the dividends. To reach 
the stock itself an order charging It 
may bo granted upon notice of motion. 
— LKHANE V. PORTEUB, [1917] 2 

W. W. R. 560.— CAN. 

s. Amounts of attached decrees.] — 
Where a decree holder had in execution 
of his decree attached two decrees 
held by judgment debtor against third 
parties ; — Held : Code of Civil Pro- 
cedure, B. 503, gave power to the ct. 
to appoint a receiver to realise the 
amounts of the attached decrees where 
it appeared that by so doing the 
interests of both decree holder & 
judgment debtor would be better 
protected. — Pabtap Sinoii v. Delhi 
& London Bank," Ltd. (1908), I. L. R. 
30 All. 393.— IND. 

t. Deposit receipt in joint names 
of debtor & another — Beneficial interest 
in debtor .] — The appointment of a 
receiver by way of equitable execution 


is the proper mode of attaching a 
deposit receipt held in the joint names 
of the judgment debtor & another, 
ovou though the whole beneficial 
interest in the fund be in the judgment 
debtor. — O’Donovan u. Gogoin (1892), 
30 L. R. Ir. 579.— IR. 

a. Legacy.] — Defts., exors. of a 
testatrix, obtained a judgment for their 
costs against pltf., who was entitled 
to a legacy under the will which was 
the subject of the action. The judg- 
ment was unsatisfied, &: In an affidavit 
filed on behalf of defts. it was stated 
that, except through this legacy, they 
had no means of obtaining payment of 
their demands : — HeH : a receiver, by 
way of equitable execution, could be 
appointed over the legacy. — He 
M’Nulty (1893), 31 L. R. Ir. 391. 
— IR. 

b. Dividends from bankrupt estate.] 
— A judgment creditor is entitled to 
an order appointing a receiver by 
way of equitable execution over such 
sum, if any, as may become payable 
by way of dividend or otherwise to 
the debtor out of the estate of a bkpt. 
on whose statement of afltairs the judg- 
ment debtor appears as a creditor. — ■ 
Lanqdale Chemical Manure Co. v. 
Ginty (1907), 41 I. L. T. 40.— IR. 

PART V. SECT. 6, SUB-SECT. 6.— A. 

0 . Motion — In court.] — A motion 
lor the appointment of a reoeiver by 
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& final judgment, but mean an order other than 
final judgment in an action, whether such order 
be made before judgment or after. A creditor 
who had recovered judgment in an action sued out 
a writ of elegit, to which writ the sheriff returned 
that there were no goods or lands of the debtor 
which he could deliver. It appearing, however, 
that the debtor was entitled to an equity of re- 
demption of certain land, the creditor, without 
commencing any fresh action for the purpose, 
made an application to a judge at chambers for 
the appointment of a receiver : — Held : such 
application was rightly made in the original action, 

& it was unnecessary to commence a new action 
for the purpose. — S mith v. Cowell (1880), 6 
Q. B. D. 75 ; 50 L. .T. Q. B. 38 ; 43 L. T. 528 ; 29 
W. R. 227, C. A. 

Annotations: — Consd. Morgan v. Hart, [1914] 2 K. B. 183. 
Reid. Manchester & Liverpool District Banking Co. v. 
Parkinson (1888), 22 Q. B. D. 173 ; Holmes v. Millage, 
[1893] 1 Q. B. 551. 

2502. .] — In an action by a creditor against 

a debtor in which pltf . has obtained final judgment, 
the ct. has power, under Jud. Act, 1873 (c. 66), 
s. 24 (7), in order to satisfy the judgment, to grant 
equitable execution against deft, by appointing a 
receiver upon motion in that action, although the 
writ may not have been indorsed with a claim for 
a receiver ; it being unnecessary in such a case 
to bring another action for the purpose. — S alt v. 
CooPEU (1880), 16 Oh. U. 544 ; 50 L. J. Ch. 529 ; 
43 L. T. 682 ; 29 W. R. 553, C. A. 

AnnotcUions ; — Consd. Holmes v. Millage, [1893] 1 Q. B. 
551 ; Re Hearn, De Bertodano v. Hearn (1913), 108 
L. T. 452. Refd. Leggott v. Western (1884), 12 Q. B. D. 
287 ; Walmsley r. Mvmdy, Ex j>. Goodeuough (1884), 50 
L. T. 317 ; Brero n v. Edwards (1888), 37 W. R. 47 ; 
Wills V. Luff (1888), 38 Ch. D. 197 ; Harris v. Beauchamp, 
[1894] 1 Q. B. 801. Hentd. Re Whiteley, Whitoley v. 
Learoyd (1887), 56 L. T. 846 ; Ponnamrna v. Arumogam, 
[1905] A. O. 383. 

2503. .] — The mode of enforcing a claim 

against separate property is to obtain equitable 
execution appointing a receiver or directing the 
trustees to pay. Such an order may be obtained 
in a suit brought for that purpose or, in my opinion, 
whore proceedings are already pending, it may be 
made in those proceedings without any fresh 
suit (Cotton, L..T.). — Re Peace & Waltjch (1883), 
24 Ch. D. 405 ; 49 L. T. 637 ; 31 W. R. 899, C. A. 
Annotation .—Reid. Holmes v. Millago, [1893] I Q. B. 551. 

2504. .] — Pboskauer. v, Siebe, [1885] 

\V. N. 159. 

2505. .] — Holmes v. Millage, No. 2460, 

mite. 

2506. Whether made ex parte.] — Fuggle v. 
Bland, No. 2483, ante, 

2507. On undertaking In damages.] — 

Evans v . Lloyd, [1889] W. N. 171. 

Annotation : — -Reid. Mlnter v. Kent, Sussex & General Land 
Soc. (1895), 72 L. T. 186, 

2508. .] — Judgment creditors obtained, in 

the action in which they had recovered the judg- 
ment, an ex p. order appointing a receiver, to 
receive the moneys receivable in respect of the 
share to which the debtor Was entitled in the 
residuary estate under the will of his mother ; & 
it was ordered that the receiver should pay the 
balance or balances appearing due on his accoimts, 
or such part thereof as should be certified as proper 
to be so paid, in or towards satisfaction of what 
should for the time being be due in respect of the 
judgment. After the order had been made, 


notice of it was served upon the exors, of the 
mother. Before any payment had been made by 
the exors. to the receiver on account of the debtor’s 


share, a receiving order in bkpey. was made against 
him, & he was soon afterwards adjudicated bkpt. ; 
— Held : such an order appointing a receiver ought 
not to be made ex p . — Re Potts, Ex p. Taylob, 
[1893] 1 Q. B. 648 ; 62 L, J. Q. B. 392 ; 69 L. T. 
74 ; 41 W. R. 337 ; 9 T. L. R. 308 ; 37 Sol. Jo. 
306 ; 10 Morr. 52 ; 4 R. 305, C. A. 

Annotations : — Expld. Tilling v. Blylho (1899), 47 W. R. 
273. Consd. Singer v. Fry (1915), 84 L. J. K. B. 2026 ; 
Re Pearce, Ex p. Official Receiver, The Trustee, [1919] 

1 K. B. 354 ; Giles v. Kruyer, [1921] 3 K. B. 23. Refd. 
Mlnter v. Kent, Sussex Sc General Laud Soc. (1895), 14 
R. 236 ; Croshaw r. Lyndhurst Ship Co., [1897] 2 Ch. 
154 ; Re Gershon & Levy, Ex p. Coote & Richards, Ex p. 
Westcott, [1915] 2 K. B. 527. Mentd. Re Anglesey, D^e 
Qalve V. Gardner, [1903] 2 Ch. 727 ; Rldout v, Fowler, 
[1904] 1 Ch. 658 ; Ideal Bedding Co. v. Holland, (19071 

2 Ch. 157 ; Re Beaumont, Woods v. Boaiimont (1910), 
79 L. J. Ch. 744 ; Re Levy & Gershon, Ex p. Coote Sc 
Itlchards (1915), 59 Sol. Jo. 440. 

2509. .] — A receiver may be appointed, by 

way of equitable execution, upon an ex p. applica- 
tion, where the circumstances are exceptional. — 
Minter. V. Kent, Sussex & General Land 
Society (1895), 72 L. T. 186 ; 59 J. P. 102 ; 11 
T. L. R. 197 : 39 Sol. Jo. 230 ; 14 R. 236, C. A. 
Annotation : — Expld. Tilling v. Blythe (1899), 80 L. T. 44. 


2510. .] — Re Goudie, Ex p. Official 

Receiver, No. 2452, ante. 

2511. Whether by motion or summons.] — A 
motion was made in an action for the appointment 
of a receiver by way of equitable execution of tbe 
property by two defts. in an action, for the purpose 
of obtaining payment of costs, which they had 
been ordered to pay. It was contended on the 
part of the two defts. that the application should 
have been made by the less costly method of 
summons in chambers, according to the practice 
of the Q. B. Div., & that such an appointment 
should not be made unless it was shown to be 


absolutely necessary in order to obtain payment 
of the debt : — Held : appts. were justified in 
proceeding by motion according to the practice 
in the Ch. Div., but it was worthy of consideration 
whether such an application should not bo made 
in chambers in the future, & where such an applica- 
tion was made by motion it would be a question 
of consideration whether applt. should have the 
whole of his costs. — Re Hartley, Nuttall v, 
Whittaker (1892), 66 I.. T. 588 ; 36 Sol. Jo. 347. 


B, Service. 

2512. Service out of the jurisdiction.] — Pltf. 

having obtained judgment against deft., a foreigner 
resident out of the jurisdiction, a summons was 
issued by leave of a judge at chambers calling on 
deft, to show cause why a receiver should not bo 
appointed. On an application for leave to serve 
this summons on deft, out of the jurisdiction ; — 
Held : there was no jurisdiction to CTant such 
leave. — Weldon v. Gounod (1885), 15 Q. B. D. 
622 ; 1 T. L. R. 631, D. C. ; subsequent proceedings f 
16 Q. B. D. 624, C. A. 

Annotations : — Expld. Re Bouron, Ex p. Brandon (1886), 64 
L. T. 128. Refd. Re BuBfleld, Whaloy i». Bnafleld (1886), 
32 Ch. D. 123 ; Re Proceeding against Party, a foreigner 
ont of England (1886), 2 T. L. R. 238. 

SeCf nowy R. S. 0., Ord. 11, r. 8 a. 

2513. Personal service necessary — Or leave for 
substituted service.] — ^Where deft, has not ap- 
peared, & an application is made for the 


^vay of equitable execution is properly 
niado in ot. — Kincaid v. Kincaid 
(1888). 12 P. R- 462.— CAN. 

PART V. SECT. 6, SUB-SECT. 5.— B. 
2612 i. Service out of jurisdiotiem .} — 


Pltf., a foreigner, sued deft., also a 
foreiraer, upon a foreign Judgment, &, 
alleging that deft, was the owner of 
lanoB in Ontario, also claimed relief 
by way of equitable execution against 
Buoh lands bc an interim injunction 


restraining deft, from dealing there- 
with : — Held : this was not a case in 
which service of the writ of summons 
out of the Jurisdiotloii could be allowed 
under rule 271. — -Sbabs v, Mbybxus 
(1893), 16 P. R. 381.— CAN. 
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Execution. 


Sect. 5. — Equiiahle execution: Suh-aect. 5, J?. & C.; 
sub-sect. A. B, ; sub-sect. 7.] 

appointment of a receiver, it is not sufficient to 
the file summons at the central office, but it must 
be served on deft., or leave must be obtained for 
substituted service. — ^Tilling Ltd. v. Blythe, 
[1899] 1 Q. B. 557 ; 68 L. J. Q. B. 350 ; 80 L. T. 
44 ; 47 W. R. 273 ; 15 T. L. R. 205 ; 43 Sol. Jo. 
258, 0. A. 

Annotation . : — ^Refd. Jamaica Ry. v. Colonial Bank, [1905] 

1 Ch. 677. 

C. Interim Injunction. 

2514. Whether granted — Where no proof of 
likely destruction of property.] — Where on the 
issue of a summons for the appointment of a 
receiver of property by way of equitable execution 
an order was made ex p, in the form App. K., 
No. 61 (a) (1), for an injunction to restrain the 
judgment debtors from dealing with the property 
untfi after the hearing of the application : — Held : 
the injunction ought not to be granted in the 
absence of anything to show that there was danger 
of the property being made away with by the 
judgment debtor before the hearing of the applica- 
tion for a receiver. — Lloyd’s Bank, Ltd. v. 
Medway Upper Navigation Co., [1905] 2 K. B. 
359 ; 74 L. J. K. B. 851 ; 93 L. T. 224 ; 54 W. R. 
41, C. A. 


Sub-sect. C. — Effect of Appointment of 

Receiver. 

A. On Realty. 

2516. Whether << taking in execution*’ — Judg- 
ments Act, 1864 (c. 112).] — Hatton v. Haywood, 
No. 1466, ante. 

2516. Though conditional on security 

being given.] — Re Watkins, Rx p. Evans, No. 

“ 2517. .] ^Re Pope, No. 1450, ante. 

2518. Within defeasance clause In will.] — 

A testator devised a freehold estate to his son for 
life, & after his death among all the children of 
the son bom or to be bom who should live to 
attain twenty-one, in equal shares as tenants in 
common in fee ; by a subsequent clause he directed 
that if the son should attempt to dispose of his 
life interest, or should become bankrupt or insol- 
vent, or the estate devised to him “ should be 
taken in execution by any process of law for the 
benefit of any creditor or creditors,” then the gift 
to him should become void & cease as if he were 
dead, & the estate devised to him should “ thence- 
forth absolutely vest in & belong to the person or 
persons who under the devises &; limitations 
hereinbefore contained would be next entitled 
thereto.” A judgment for debt having been 
recovered against the son who was in possession, 
the judgment creditor obtained the appointment 
of a receiver of the rents. At this time the son 
had two children, one of age & one under age, & 
he afterwards had other children : — Held : (1) the 
appointment of a receiver was a taking in execution 
within the meaning of the clause, & the son’s life 
estate determined. 


(2) As the limitations to the children of the son 
on the determination of the life estate by forfeiture 
did not take effect on the natural determination 
of the prior estate, they were not contingent 
remainders but executory devises, & took effect 
in favour of all such children of the son whenever 
bom as attained twenty-one. — ^Blackman v. 
Fybh, [1892] 3 Ch. 209 ; 60 L. J. Ch. 666 ; 67 
L. T. 802 ; 2 R. 1, C. A. 

Annotations; — As to (1) Oonsd. Thompson v. Gill, [1903] 1 

K. B. 760. As to (2) Consd. Re Canney's Trusts, Mayer v. 

Strover (1910), 101 L. T. 905. 

B. On Personalty. 

2519. Title not complete till security given.] — 
An order was made at the suit of an equitable 
mtgee. “ that M., upon his giving security, be ap- 
pointed receiver,” of certain chattels comprised 
in the security. After this order, but before 
security had been given, & an execution creditor 
of the mtgor. took the chattels in execution 
Held : the receiver was not constituted receiver 
till he had given security, & the taking the 
chattels in execution was not a contempt of ct. — 
Edwards v. Edwards (1876), 2 Ch. D. 291 ; 45 
L. J. Ch. 391 ; 34 L. T. 472 ; 24 W. R. 713, C. A. 

Annotations: — Distd. Re Watkins, Ex p. Evans (1879), 

13 Ch. D. 252. Reid. Smart v. Flood (1883), 49 L. T. 

467. Mentd. Re Walden, Ex p. Odell (1878), 39 L. T. 

333 ; Re Roberts, Evans v. Roberts (1887h 36 Ch, D. 

196; Re Standard Manufacturing Co., Ex p. Lowe (1891), 

39 W. R. 369 ; Re Monolithic Building Co., Tacon v. 

The Co., [1915] 1 Ch. 643 ; Shears v. Jones, [1922] 2 Ch. 

802. 

2520. .] — In June, 1901, the purchaser 

under a contract for the sale of land paid a deposit, 
& was let into possession. The purchaser did not 
complete, & litigation ensued between him & the 
vendor. In Aug. 1902, a judgment credib>r of 
the purchaser obtained by way of equitable 
execution, an order appointing himself, upon 
^ving security, receiver of the purchaser’s interest 
in the land under the contract for sale, & at once 
gave notice of this order to the vendor, but did not 
perfect his security as receiver until May, 1903. 
In the meantime in Jan. 1903, the purchaser being 
unable to complete, the litigation between him 
& the vendor was, without notice to the judgment 
creditor, compromised by the contract for sale 
being rescinded, & the vendor paying the pur- 
chaser £110, not in part repayment of the deposit, 
but to give up possession of the property : — Held : 
as the judgment creditor did not perfect his 
security as receiver until after the compromis(\ 
he had no claim against the vendor in respect of 
the £110. — Ridout v. Fowler, [1904] 1 Ch. 658 ; 
73 L. J. Oh. 325 ; 90 L. T. 147 ; affd., [1904] 2 
Ch. 93, C. A. 

2521. Title relates back to date of appointment.] 

— ^Levasseur V. Mason & Barry, No. 2449, ante. 

2522. Receiver trustee of money received.] — 
Money not accounted for & due from a receiver 
under the ct. is, by his recognisance, made a debt 
of record, although the balance due has not been 
ascertained. The receiver is a tmstee of such 
money for the persons entitled thereto, & cannot, 
as against them, avail himself of Stat. Limitations, 
although his final accounts have been passed & 
the recognisances vacated. — Seagram v. Tuck 


PART V. SECT. 6, SUB-SECT. 6.~A. 

d. Administration — Executor — Re 
moval of.}— -A receiver appointed by 
the ct. to aid a judgment creditor 
in recovering his claim, by receiving 
the judgment debtor’s share in an 
estate which could not be reached by 
execution, after the refusal of the 
judgment debtor to allow the use of 
his name, was authorised, on giv in g 


security to liim, to take proceedings 
in his name for the administration of 
the estate, & if necessary for the 
renmval of the exor. — M ones v. 
McCallum (1897), 17 P. R. 398.— CAN. 

e. I^ority — Over garnishee order.] 
— A judgment creditor obtained a 
oonditional order attaching the tenant’s 
rents of the lands of C., payable to the 
judgment debtor. The Gomrs. of 


Public Works were entitled to a charge 
on tho lands, 8c before the oonditional 
order was made absolute the Comrs. 
obtained in the Ch. Dlv. an order for 
a receiver over the lands of O., & 
obtained leave to show cause against 
the oonditional order : — Held : tho 
oonditional order should be discharged. 
— O'Connor v. Ireland, [1897] 2 
I. R. 1 60.— IR. 
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(1881), 18 Oh. D. 296 ; 50 L. J. Oh. 572 ; 44 L. T. 
800 ; 29 W. R. 784. 

2523. Money not held in custodia legis.J — 

Money in the hands of a receiver is not in custodia 
legis in the same way as if it were in the hands of a 
sequestrator. 

In June, 1886, H. borrowed from R. £7,000 on 
the security of a transfer of shares in a co. R. 
took no steps to have himself registered as owner 
of the shares until 1892. H. died in 1889, having 
paid interest on the mortgage debt down to 
Apr. 1888. In June, 1889, in a creditor’s action 
to administer H.’s estate, a receiver was appointed. 
In July, 1889, the co. issued to the receiver deben- 
tures representing arrears of dividends upon the 
shares accrued prior to H.’s death. In 1892 R. 
valued his security of £1,000, & proved for the 
balance of his debt. He was afterwards registered 
by the co. as transferee of the shares, & then 
claimed to have the debentures handed over to 
him by the receiver ; — Held : he was not so 
entitled, the debentures not being in custodia legis 
for his benefit, but being assets in the hands of 
the receiver, who for this purpose was in the same 
position as an exor. — Re Hoare, Hoare v. Owen, 
ri892] 8 Ch. 94 ; 61 L. J. Ch. 541 ; 67 L. T. 45 ; 
41 W. R. 105 ; 36 Sol. Jo. 523. 

Annotations : — ^Refd. Preston v. Tunbridge Wells Opera 
House, [1903] 2 Ch. 323; lie Metropolitan Amalgamated 
Estates, Falrweathor v. The Co., [1912] 2 Ch. 497. 

2524. Whether creating charge on property.] — 
The ct. has no jurisdiction to make a declaration 
of charge upon a judgment debtor’s reversionary 
personalty m favour of a judgment creditor who 
Jias been appointed receiver of such property. - 
Flegg V, Prentis, [1892] 2 Oh, 128 ; 61 L. J. Ch. 
705 ; 67 L. T. 107. 

Annoiations : — ^Folld. Do Pc.vrecav(; v. Xicholson (1894), 
71 L. T. 255. Refd. Re Potts, K.r jk Taylor, 11893] 1 
Q. B. 648 ; Ideal Bedding Co. r. Hollaud, [1907] 2 Ch. 
157. 

2525. Does not give power of sale.] - When at 
the instance of a judgment creditor a receiver has 
been appointed by way of equitable execution of 
the goods & chat^ls of the debtor, the ct. has no 
jurisdiction to order a sale of such goods & 
chattels to satisfy the debt. — De Peyrecave v. 
Nicholson (1894), 71 L. T. 255 ; 42 W. R. 702 ; 
10 R. 532, D. 0. 

2526. On property outside jurisdiction.] — A 
receiver is not put in possession of foreign property 
by the mere order of an English ct. ; the requhe- 
ments of the law of the country whore the pi opcrty 
is situate must also be complied with. Until this 
is done, a person not a party to the action taking 
proceedings in the foreign coimtry is not guilty of 
contempt of ct. either on the ground of interfering 
with the receiver’s possession or otherwise. — 
Re Maudslay, Sons & Field, Maudslay v, 
Maudslay, Sons & Field, [1900] 1 Ch. 602 ; 69 
U. J. Ch. 347 ; 82 L. T. 378 ; 48 W. R. 568 ; 16 
T. L. R. 228 ; 8 Mans. 38. 

An^talions : — ^Reld. Re Derwent Rolling Mills Co., York 
City & County Banking Co. v. Derwent Rolling Mills 
Co. (1904), 21 T. L. R. 81. Mentd. Bank of Africa v. 
Cohen, [1909] 2 Ch. 129 ; The Kronprinz Olav, [1921] 
1 . 52 ; New York Life Insco. v. Public Trustee, [1924] 
1 Ch. 15. 

2527. Money In hands of bank — Order made In 
absence of bank.] — Pltf. recovered judgment 
against deft., but as his costs remained unsatisfied 
he obtained an order dated Mar. 28, 1919, for the 
appointment of receivers by way of equitable 


execution, & on Apr. 17, 1919, a copy of that 
order was served on the bank in which deft, had 
then a sum on deposit. The order was made in 
the absence of the bank, & no steps were taken 
by pltf. to make the order binding on the bank 
till after Dec. 4, 1919, on which date the bank, 
having heard nothing further of the matter, paid 
to deft., their customer, the amount standing 
to her credit. Thereafter pltf. took out a summons 
for an order on the bank to pay to the receivers 
the amount standing to deft.’s credit on Mar. 26, 
1919, with interest ; — Held : the order appointing 
the receivers, made in the absence of the bank, 
did not create a chai*ge on the moneys in the bank 
or affect the rights & duties of the bank, & as 
the bank had properly paid the money to deft., 
its customer, it was not liable to pay the amount 
over again to the receivers. — Giles v. Krtjyer, 
[1921] 3 K. B. 23 ; 90 L. J. K. B. 1274 ; 125 
L. T. 731 ; 37 T. L. R. 561. 

On landlord’s power to distrain.] — See Distress, 
Vol. XVIII., pp. 277, 278, Nos. 141-148. 

As constituting secured creditor in bankruptcy.] 
— See Bankruptcy, Vol. IV., pp. 300, 301, Nos. 
3360-3365. 


Sub-sect. 7. — Priorities. 

2528. Order made without prejudice to previous 
incumbrances.] — A judgment creditor, who has 
issued an elegit, is entitled to file a bill & have a 
receiver appointed, the order to be without 
prejudice to the rights of any of the previous 
incumbrancers. — Rhodes v. Mostyn (Lord) 
(1853), 1 Eq. Rep. 212 ; 22 L. T. O. 8. 92 ; 17 
Jur. 1007 ; 1 W. R. 366. 

Annotation: — Consd. Cadogan v. Lyric Theatre, [1894] 3 
Ch. 338. 

2629. Remedy of previous incumbrancer — By 
application to court.] — Mtgees. of the tolls of 
B. Docks : — Held : to have a priority over judg- 
ment creditors of the concern. 

In a suit by mtgees. of a dock against the 
trustees & a judgment creditor, the chairman was 
appointed receiver of the tolls, with direction to 
pay into ct. the balance, after paying the expenses 
of carrying on the concern & the interest on the 
mtges. A judgment creditor having afterwards 
proceeded to attach the tolls under C. L. P. Act, 
1854 (c. 125), was restrained by injunction. It 
was insisted that the possession of the receiver 
was either that of the dock co. or of the mtgees., & 
that in the former case the judgment creditor 
ought not to bo restrained in the exercise of his 
legal remedies against the co., & in the second, that 
the mtgees. hald no power, under the Acts of 
Parliament, to carry on the concern : — Held : this 
argument was unavailing. 

The ct. will not permit its receiver to be inter- 
fered with or dispossessed of the property, nor 
will it allow payment to him to be intercepted, 
although the order appointing him may be per- 
fectly erroneous. An application must first be 
made to the ct. for leave. — Ames v. Birkenhead 
Docks Trustees (1865), 20 Beav. 332 ; 24 
L. J. Ch. 540 ; 25 L. T. O. S. 121 ; 1 Jur. N. S. 
529 ; 3 W. R. 381 ; 52 E. R. 630. 

Annotations : — ^Mentd. G. S. & W. Ry. v. Corry & Turquand 
(1867), 15 W. R. 660 ; Re MancbeRter & Milford Ry., 
Ex. p. Cambrian Ry. (1880), 14 Ch. D. 646 ; Davies v. 
Thomas, [1900] 2 Ch. 462, 


PART V. SECT. 6, SUB-SECT. 7. 

f. IFaflrea — Payable by judgment 
otw.] — -The appointment of a receiver 
J',® ®®tate of a judj^ent debtor at 
instance of his judgment creditor 

J. — ^VOL. XXI. 


by way of recovering upon tb© hj, . 
meat is not an “ execution ’* within 
Execution Act, s. 21, & ^ 

servants of the execution debtor have 
no right to an order for payment of 
their wages out of the amount realised 


by the receiver in priority to the claim 
of the judgment creditor. — A spland 
V. Hampson (1894), 3 B. C. R. 299. — 

CAN. 

g. Assignment of chose in action—- 

X X 
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Execution. 


Sect. 6 . — Equitable execution: Subjects, 7 8. 

Part VI.] 

2530. .] — Seakle V. Choat, No. 270, 

ante. 

2531. Validity of previous incumbrance: — How 
decided.] — Pltf., having obtained judgment, was 
by an order made at chambers appointed receiver 
of the rents of some houses belonging to deft. : the 
order was made without prejudice to prior incum- 
brances. G. having applied to discharge the 
order appointing the receiver on the ground that 
he was a second mtgee. under a deed executed 
by deft, before the judgment in the action, the 
Q. B. Div. referred the question as to the validity 
of G.’s mtge. to a master, who after hearing 
evidence reported that the mtge. was a sham & 
had been executed in order to defeat deft.’s 
creditors. The Q. B. Div. declined to review the 
evidence upon which the master had acted, 
accepted his report as conclusive, & refused G.’s 
application : — Held : inasmuch as the receiver 
was appointed under an equitable jurisdiction 
now vested in the Q. B. Div., the evidence before 
the master might have been reviewed ; <& the Ct. of 
Appeal being of opinion on the evidence that the 
mtge. had been executed in good faith, discharged 
the order made at chambers, whereby pltf. was 
appointed receiver. — Walmsley v. Mundy (1884), 
13 Q. B. D. 807 ; 32 W. It. 002 ; sub nom. Walms- 
ley V. Mundy, Ex p. Goodenough, 63 L. J. Q. B. 
304 ; 50 L. T, 317, C. A. 

Annotation : — Mentd. Chanco & Himt v. G. W. Ily., L. & 
N. W. Ry., Mid, Ry. & North Btaflordshire Ry. (1914), 
15 Ry. & Can. Tr. Cas. 241. 


2532. Effect of notice of appointment to previous 
incumbrancer.] — A judgment creditor cannot by 
giving notice to the trustee put himself in a better 
position than the judgment debtor ; & a judgment 
creditor who has obtained equitable execution 
by the appointment of receiver subject to existing 
incumbrances : — Held : to have obtained no 
priority by giving notice of the appointment to the 
trustee of the judgment debtor. — ^A rden v. 
Arden (188.5), 29 Oh. D. 702 ; 54 L. J. Ch. 655 : 
.52 L. T. 610 ; 33 W. K. 693. 


Annotaiions : — Consd. Re Anglesey, Do Galve v. Gardner. 
[1903] 2 Ch, 727. Refd. Re Dallas, [1904] 2 Ch. 385 ; 
Ipswich Peraianent Money Club v. Arthy, [1920] 2 Ch. 
25Ji^^M6ntd. 2 ]Greshani Life Assce. Soc. v. Crowther, 


2533. Effect as forfeiture under defeasance 
clause.] — A will giving a life interest in testator’s 
residuary estate contained a forfeiture clause to 
take effect when the life interest “ should belong 
to or become vested in “ any person other than the 
tenant for life. Under an order in K. B. Dir. a 
receiver of the life interest was appointed with a 
direction to pay the income “in or towards the 
satisfaction of ” a judgment debt. No money 
had been received under the order ; — Held : the 
order gave no property or estate to the receiver 
or the creditor & there was no forteiture of the life 
interest. — Be Beaumont, Woods v. Beaumont 
(1910), 79 L. J. Ch. 744 ; 103 L. T. 124. 

2534. Effect of adjudication in bankruptcy after 
receiver appointed.] — Be Dickinson, Ex p. Ohar- 
rington Co., No. 1008, ante. 

Effect of subsequent winding-up order.] — Sec 
Companies, Vol. X., p. 947, No. 6483. 

2535. Priority not gained by appointment in 
absence of other judgment creditors.] — Be Cave, 
Mainland v. Cave, [1892] W. N. 142, 0. A. 


Sub-sect. 8. — Accounts. 

2536. Money must be paid to creditor direct.] — 

The appointment of a receiver by way of equitable 
execution set out the names of the creditors, the 
sums due to each, & the order in which they were 
to be paid. Instead of paying the creditors 
personally, the receiver handed the sums which 
from time to time came into his hands to solr. who 
had conducted the action for pltf., Sc who had 
obtained the receiving order on behalf of pltf. & 
the rest of the creditors. These sums did not 
reach the hands of the creditors : — Held : the 
receiver could not take credit for the sums so 
paid to the solr., his duty was to pay the creditors 
himself. Having failed to do so, he must recoup 
them by bringing the whole amount received into 
ct. — Ind, Coope Sc Go. v. Kidd (1894), 63 L. J. 
Q. B. 726 ; 10 T. L. R. 603 ; 38 Sol. .To. 651 ; 10 
K. 528 ; sub noni. Ind, Coope & Co., Ltd. v. 
Kidd, Aitcheson Sc Co. v. Kidd, 71 L. T. 203, 
D. C. 


Part VI, — Discovery 

See, generally, Discovery, Vol. XYHI., pp. 38 
et seq. 

See, now, R. S. C., Ord. 42, rr. 32, 33. 

2537. In what cases available — After judgment 
for payment by instalments.] — A judgment debtor 
was ordered to attend on Dec. 7 to be examined, 
under R. S. C., Ord. 45, r. 1, as to the debts owing 
to him, with a view to attaching them. He did 
not attend on that day, Sc the examination was 
adjourned to Dec. 2l. Before Dec. 21, upon a 
judgment debtor’s summons, he was ordered to 
pay the judgment debt by instalments. He did 
not attend upon Dec. 21. Upon the application 
of the judgment creditor that an attachment 

Receiver appointed before notice of 
ossignment given to debtor.] — An 
asHlffuee for value of a debt has priority 
over a person who subsequently 
obtains an order appointing Idm re- 
ecivor by way of equitable execution 
over such debt , althouj?h tlie order was 
obtained btdoro notice of the assign - 
lucnt was given by the assignee to 


in Aid of Execution. 

might issue for contempt ; — Held : the having 
obtained an order that the debt should be paid 
by instalments was not inconsistent with examining 
the debtor as to debts owing to him, & the attach- 
ment ought to issue unless the debtor attended to 
be examined witliin fourteen days. — Hayter v. 
Beall (1881), 44 L. T. 131, C. A. 

Annotation Reid. White, Son & PUl v. Stennlngs (1911), 
104 L. T. 876. 

2538. Second examination under R. S. C., 

1883, Ord. 42, r. 32 — On further Information 
obtained.] — Pltf. obtained against deft, two judg- 
ments, which remained largely unsatisfied, & 
under an order made under above Ord. deft, wa 

the same manner ... as in the case 
of a witness on a trial. Tho person to 
bo examined must be served with a 
subpoena before he can bo required to 
attend.— PROBY v. KBRAvr Co., Ltd., 
[1917] 1 W. W. R. 161.— CAN. 

k. ,] — Tho same principles 

apply to an examination for discovery 
in aid of execution as to an examination 


debtor, — Re Brtbtow, [1900] 2 I. R. 
215 ; 40 I. L.-T. 30.— IR. 

PART VI. 

h. General rule — Wlisther subpoena 
must he served.] — A person liable to 
be examined in ala of execution, 
may be compelled to attend & testify, 
& to produce books & doouments in 
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examined as to her means. On a subsequent 
application by pltf. for the appointment of a 
receiver of certain effects of deft, an interim in- 
junction was granted restraining deft, from dealing 
with them. Subsequently a receiver was appointed 
&;«he ascertained that certain articles had been 
removed from deft.’s residence. It appeared 
that some of the articles had been removed while 
the interim injunction was in force, & that a 
picture had been sold, but pltf. could not ascertain 
what had become of the other articles : — Held : 
pltf. was entitled to a further order under above 
rule for the examination of deft, as to whether she 
had any means of satisfying the judgments ; & 
pltf. was also entitled to an order under rule 33 
of above Ord., for the examination of deft, as to 
the execution & enforcement of the injunction 
& as to deft.’s dealings with certain property 
subject to the injunction, inasmuch as the object 
of rule 33 was to make orders under rule 32 more 
elhcacious. — Sttirges v. Warwick (Countess) 
(1913), 30 T. L. R. 112 ; 58 Sol. Jo. 196, 0. A. 

2539. Examination under R. S. C., 1883, 

Ord. 42, r. 33 — As to dealings with property con- 
trary to injunction.] — vSturges v. Warwick 
(Countess), No. 2538, ayiie. 

2540. Who may be examined — Garnishee — 
When order absolute.] — A garnishee, against whom 
an order absolute has been made & execution 
issued under R. S. C., Ord. 45, rr. 3, 4, is a debtor 
within R. S. C., Ord. 42, r. 32, A the judgment 
creditor is entitled under that rule to an order 
for the garnishee’s examination as to his means. — 
Cowan & Co. r. Carlill (1885), 52 L, T. 431 ; 33 
W. R. 583, D. C. 

2541. When liability disputed.] — A 

garnishee who disputes his liability to the judg- 
ment debtor is not a person who can properly 
be ordered to attend for examination under 
R. S. C., Ord. 42, r. 32. If the power to order 
such examination is given by the rule it is a dis- 
cretionary power & ought only to be exercised 
with great caution. — Jeffris v. Tomlinson (1886), 
3 T. L. R. 193, D. C. 

2542. Officer of defendant corporation.] — 


There is no power under R. S. 0., Ord. 17, r. 82, 
when a judgment or order has been obtained for 
the recovery or payment of money, to make an 
order for the examination of any person other 
tlian the debtor liable under such judgment or 
order, or in the case of a corpn., other than an 
ofTicer of deft, corpn. — Irwell v. Eden (1887), 18 
Q. B. D. 588 ; 56 L. J. Q. B. 446 ; 56 L. T. 620 ; 
.35 W. R. 511 ; 3 T. L. R. 535, C. A. 

Annotation : — Consd. Hood Barrs v. Herlot, Ex p. Blyth, 

[1896] 2 Q. B. 338. 

2543. Though retired.] — Wliere a 

judgment or order is obtained against a co. for 
the recovery or payment of money, an order may 
be made under R. S. C., Ord. 42, r. 32, upon a 
person who has been a director of a co., but has 
ceased to be so at the time of the making of the 
order, to attend to bo examined as to debts owing 
to the co., & whether the co. has property or means 
of satisfying the judgment or order. — ^ooifiT:^ 
GiijNjtRALE DU Commerce et De L’Industr-ie 
En France v. Farina (Johann Maria) & Co., 
[1904] 1 K. B. 794 ; 73 L. J. K. B. 355 ; 90 
L. T. 472 ; 52 W. R. 401 ; 20 T. L. R. 307 ; 48 
Sol. .To. 329, C. A. 

2644. No one but party liable.] — Irweix 

V. Eden, No. 2642, ante. 

2545. .] — A direction that an inquiry 

is to be held as to the estate of a married woman 
against wliom judgment has been obtained with a 
view to ascertaining whether she has separate 
property free from restraint or anticipation, does 
not authorise the examination of any person 
other than the judgment debtor. — Hood Barrs v. 
Heriot, Ex p. Blyth, [1896] 2 Q. B. 338 ; 05 
li. J. Q. B. 622 ; 75 L. T. 15 ; 45 W. R. 1 ; 40 
Sol. Jo. 667, O. A. 

2546. Service of order — On wife.] — Service 
of a rule under O. L. P. Act, 1854 (c. 12.5), s. 00, 
upon the wife of the party, without showing that 
it came to his knowledge, is not sufficient. — ^M ason 
V. Muogeridge (1856), 18 O. B. 642 ; 139 E. R. 
1522. 

2547. On father at defendant’s usual place 

of business.] — A judge’s order, under the garnishee 


for discovery before trial. — Badger 
V. Torosoff, [1919] 1 W. W. U. 919.— 

CAN. 

l. In what cases available — After 
transfer of action to county court .] — • 
Whore, after judgment in an action in 
the Common Fleas Div., an issue on a 
garnishee application was directed to 
1)0 tried nnoor Rule 373, O. J. Act, 
by a county ct. judge & jury : — Held : 
such judge had no jurisdiction to make 
an order to produce before trial, & 
consequently no authority to make any 
order on a failure to produce. — 
Cochrane v. Morrison (1885), 10 
P. R. 606. — CAN. 

m. WJm may be examined — 

Oarnishee.] — 'The ct. will order the 
examination of the deft, to ascertain 
what debts are due to him ; under 
22 Viet. o. 33, 8. 12, with a view of 
garnishing such debts.- -Bostwick v. 
Shortis {circa 1860), 1 Ch. Ch. 69.- 
CAN, 

- — Judginent debtor for costa 

only,] — A pltf. against whom a deft, 
has rwovored judgment for costs only, 
m either of the Superior Ots. of common 
law or a county ct. Is not liable to be 
examined or committed. — Hawkins 
V. Paterson (1863), 23 U. C. R. 197.— 


. - ^ .J A Judgment oredl 

tor, whose judgment Is for costs only 
caimot examine his judgment debto: 
^9. p., 1877. o. 60, B. 804 
debts due to him . — Ghen:j 
V. McCobL (1881), 8 P. R. 428.— CAN. 


p. Married woman.] — • A 

married woman, a judgment debtor, 
who refuses to attend & be examined 
as to her estate & effects, or refuses to 
disclose h(U’ property, or to give 
satisfactory answers to questions may 
be committed. — Metropolitan Loan 
& Savings Co. v. Mara (1880), 8 
P. R. 355.— CAN. 

3 1 . Solicitor of absconding 

gment deft/or. ]— The solr. of a judg- 
ment debtor who had absconded, 
transferred property of the judgment 
debtor to a purchaser, under power 
of attorney, & received the considera- 
tion money, $4,000. Upon an applica- 
tion to examine the solr. under 49 
Viet. c. 16, H. 12 (0.):—neld: this 
provision being remedial & for the 

S ose of enabling the judgment 
tor the better to discover pro- 
perty of his debtor, it should be con- 
strued so as to advance the remedy, 
so far as the fair meaning of the words 
would permit. The word “ transfer ” 
in the expression, “ any person to 
whom debtor has made a transfer of 
his property or effects.” should not 
be limited to the transfer of the title 
to the property or olTeots, but should 
be regarded as equally applicable to 
the transfer of the possession ; 6c 
therefore the solr. was a person to 
whom a transfer of debtor’s property 
& efIeotB to the extent of $4,000 had 
been made, for the possession of that 
sum had been transferred to him by his 
debtor. The solr. was also an employee 
of the judgment debtor within 


sect. — G owans V. B.irnet (1887), 
12 P. R. 330.— CAN. 

2543 i. Officer of defendant 

company — Retired .] — Pltf. having re- 
covered jmlgmont for a large sum of 
money against deft, co., obtained a 
summons for an order for the attend- 
ance of resp. D., a former officer of the 
co., before a master of the ct. for 
examination as to debts owing to the 
oo. & as to whether the co. had property 
or other means of satisfying the judg- 
ment. D. was described In the 
summons as ” formerly a director & 
vice-president of the oo.” There was 
no personal service upon D., & no 
actual notice to Mm of the applica- 
tion for the oi*der, C., the solr. for the 
co. was present, & stated that the 
summons was served upon Mm : — 
Held : D. was not an ” officer of the 
co.” within O. 40, r. 44, &, as such, 
liable to examination imder the pro- 
visions of the order, the words ” officer 
thereof ” meaning an existing officer. — 
Hamilton v. Stewiaoke Valley Rt. 
Co. & Dickie (1897), 30 N. 3. R. 10. — 
CAN. 

J., Judgment debtor.] — A judg- 

ment debtor is examinable under 
Rule 486, notwithstanding that a 
ft. fa. in the sheriff’s hands has not 
yet been returned nulla bona. — 
Steeie V . Pioneer Trading Oorpn. 
(1898), 6 B. 0. R. 168.— CAN. 

t. — — .J — An execution 

creditor may examine his execution 
debtor not only as to the latter’s present 
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clauses of the C. L. P. Act, 1854 (c. 125), calling 
upon deft, to attend before the master to be 
examined touching any debts which may be due 
to him, was served on deft.’s father at deft.’s 
usual place of business, pltf. being unable to 
discover deft.’s place of abode. On motion to 
make the judge’s order a rule of the ct., a rule was 
granted absolute in the first instance. — Bird v. 
Wretton (1858), 30 L. T. O. S. 258 ; 6 W. B. 211. 

.] — See Contempt op Court, Vol. XVI., 

pp. 51-57, Nos. 547-644. 

2548. Place of examination — Residence of wit- 
ness.] — A party applying for the attachment of a 
judgment debtor for non-compliance with an 
order for his oral examination, must make an 
affidavit that conduct money has been tendered 
to the debtor, & also there must be an affidavit 
showing some good reason for not examining the 
debtor at his place of residence, & also that there 
were no other means of ascertaining what debts 
were owing to the debtor. — Protector Endow- 
ment Co. V. Whitlam (1877), 30 L. T. 467. 
Annotation : — ^Refd. Costa Rica Republic v. Strousberg 

(1880), 43 L. T. 399. 

2549. Witness entitied to conduct money.] — 

Protector Endowment Co. v. Whitlam, No. 
2548, ante. 

2550. But not witness’s expenses.] — A 

judgment debtor, for whose examination an order 
has been made under R. S. C., Ord. 42, r. 32, 
though entitled to a reasonable sum for conduct 
money, does not come within B. S. C., Ord. 37, 
r. 9, & therefore is not entitled under that rule 
to the “ like conduct money So payment for 
expenses & loss of time as upon attendance at a 
trial in ct.” 

On an application by pltfs. at chambers for 
leave to issue a writ of attachment against deft, 
for disobedience of an order of the ct., deft.’s 
solr. took the objection that copies of affidavits, 
on which the application was founded, had not 
been served with the summons in accordance with 
R. S. C,, Ord. 52, r. 4. The judge thereupon 
offered to adjourn the further hearing until the 
following day, in order that deft, might have an 
opportunity of answering the affidavits ; & it 

was adjourned accordingly. The affidavits were 
shown to deft.’s solr., who subsequently attended 
at the adjourned hearing, So admitted that deft, 
could not answer the affidavits. The judge then 
made the order for an attachment : — Held : 
assuming that the provisions of R. S. C., Ord, 52, 
r. 4, applied So that there had been an irregularity, 
nevertheless, by reason of what subsequently 
happened, deft., having accepted what was 
equivalent to the advantages intended to be con- 
ferred by the rule, was not entitled to insist on the 
irregularity. So the order for an attachment was 
rightly made. — Rendell r. Grundy, [1895] 1 
Q. B. 10 ; 04 L. .1. Q. B. 135 ; 71 L. T. 564 ; 43 
W. B. 50 ; 39 Sol. Jo. 26 ; 14 R. 19, C. A. 


Conduct money generally.] — See Evidence. 

2551. Scope of examination — Limited to dis- 
covery of assets to satisfy judgment.] — ^A judg- 
ment debtor had deposited, before the judgment 
was obtained, with the judgment creditor a 
debenture bond of a co., payable to bearer, for 
£1,000 as security for the sum of £300, So the 
judgment creditor had commenced an action 
against the co. to recover the amount of the bond. 
The co. obtained leave to defend that action. The 
judgment was for £600, So the judgment creditor 
obtained an order for the examination of the 
debtor under R. S. C., Ord. 42, r. 32. The debtor 
refused to answer certain questions as to the 
validity of the bond, So the judge at chambers So 
the ct. refused to order him to answer those 
questions. The jud^ent creditor appealed : — 
Held : the interest or the judgment debtor in the 
bond was property of the debtor within the nile, 
as to which he could be examined, but the appeal 
must be dismissed, the judge So the ct. having 
refused, in the exercise of their discretion, to 
order the debtor to answer these questions. 

The rule requires a deft, to state not merely the 
name of his debtor So his property, but also to 
give a description of his assets sufficient to enable 
pltf. to know what they are. ... I am satisfied 
it is a matter of discretion whether the order to 
answer further will be made. The Div. Ct. has 
exercised a discretion in this matter & we cannot 
disagree with them (Lord Esher, M.R.). 

The real object of the questions which deft, 
objected to answer was to get information as to 
the alleged defence to the action on the bond. 
That was not witliin the scope of rule 32. . . . 
The object of the rule is to enable a judgment 
creditor to get discovery from a judgment debtor 
as to what assets he has got to satisfy the judg- 
ment. Those questions go beyond that. So as the 
ct. in the exercise of its discretion has refused to 
order deft, to answer them 1 cannot see how we 
can interfere (Kay, L.J.). 

The object of this rule is plain enough ; it is to 
make a judgment debtor tell what assets he has 
got to satisfy the judpjment (Bindley, L.J.). — 
Watkins v. Ross (1893), 68 L. T. 423 ; 4 R. 365, 
0. A. 

2552. Nature of examination — Cross-examination 
of strictest character.] — The examination of a 
judgment debtor under R. S. 0., 1875, Ord. 45, 
r. 1, touching the debts due to him is intended to 
be a cross-examination of the strictest character, 
So the debtor when under such an examination 
is bound to answer all questions relevant to the 
subject-matter So cannot insist on the examination 
being confined to the simple c[uestion “ whether 
any So what debts are due to him.” — Oosta Rica 
Republic v. Strousberg (1880), 16 Ch. D. 8 ; 
50 L. J. Ch. 7 ; 43 L. T. 399 ; 29 W. R. 179, 
0. A. 

Annotation : — ^Refd. Watkins v. Ross (1893), 68 L, T. 423. 


loeans of satisfying the judgment, 
out as to what disposition he has made 
of any real or personal property since 
the crt^tlon of tho debt up to the 
^te of the examination. — ^Bank of 
Hamilton V. Boyd, [1920] 1 W. W. R. 
0 jy. — OAN. 

V — T” judgmerd debtor.] 

-—Inquiry may be made as to 
alleged to belong to wife of 
SkI'I'ARs (1907), 6 

3t>7. — CAN. 


property 
debtor. — 
W. L. R. 


„ ^ — ^.] — ■ The wife 

a Ju^mont debtor to whom lie 
transferred any of the property refe 

answer upon her examina 
lor discovery in aid of an execu 


against the judgment debtor, questions 
as to the terms of a further transfer 
of the same property or as to the dis- 
position of the proceeds or considera- 
tion for the transfer. — Killops v. 
Porter (1915), 32 W. L. R. 469 ; 9 
W. W. R. 181, 949 ; 24 D. L. R. 888.— 
CAN. 


b. Defendant in the action.] 

— Deft, in an action is not a person 
“ for whose immediate benefit ” a 
garnishee Issue In the action is being 
prosecuted, to permit him to be 
examined for discovery by the gar- 
nishee. — United States Fidelity & 
Guaranty Co. v. Qouin (1915), 31 
W. L. R. 912 ; 8 Sask. h. R. 1^2.— 
OAN. 


0 . Powers of judge. ] — Whore an 
order for discovery in aid of execution 
is made ex p. that could not be legally 
granted in that way, the judge by v^om 
the order is made has power to reschid 
on application to him for that purpose, 
& such application should be made in 
the first instance to him. — Hamilton 
V. Stewtacke Valley Ry. Co. & 
Dickie (1897), 30 N. S. R. 92.— CAN. 

d. Copy of examination — Whether 
service necessary.] — It is not necessary 
to servo a copy of the examination for 
discovery in aid of execution with 
the notice of motion. — Fraser v. 
Kirkpatrick (1906), 4 W. L. R. 1,— 
OAN. 
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Part VII. — Execution in Inferior Courts. 


Sect. 1.~IN GENERAL. 

2553. Execution outside jurisdiction—LiabiUty 
of bailiff & attorney.] — In trespass for taking goods 
under process, upon a regular judgment, but in a 
place to which the process did not run, pltf. may 
recover the whole value of the goods, & not merely 
the amount of damage which he has sustained 
by their being taken in a wrong place. 

Attorneys (partners) delivered to a bailiff, for 
the purpose of being executed, a precept, issued 
from a local ct., indorsed with the attorneys’ 
names, & directing a levy upon goods within the 
jurisdiction. The attorneys carried on business 
at F. ; & the party to be levied upon had had, 
for many years, a house goods at P., & was not 
known to have a residence or property elsewhere. 
The levy was made in that house. The attorneys 
had sent a message to the debtor, as to the time 
at which the bailiff would levy ; & the bailiff 
while levying, said that he was employed by those 
attoneys. In an action against them & the 
bailiff for unlawfully levying, the attorneys pleaded 
not guilty : a justification under the process : 
the bailiff pleaded the justification only : pltf. 
replied that the house was not within the juris- 
diction ; & issues were joined thereon: — Held: 
the attorneys were not entitled to an acquittal 
at the close of pltf.’s case, in which the facts had 
appeared as above stated ; & on the close of the 
whole case, nothing material having been added 
except that defts., though they proved a regular 
judgment, failed to bring themselves within the 
jurisdiction, the judge ought to have told the jury 
that there was no evidence to implicate the 
attorneys ; & this, even assuming them to have 
known that pltf. intended levying at the house 
in question ; although, if they had known also 
that the house was beyond the jurisdiction, they 
might possibly have been considered joint tres- 
passers with the bailiff. — Sowell r. Champion 
(1837), 6 Ad. & El. 407 ; 2 Nev. <fc P. K. B. 027 ; 
Will. Woll. & Dav. 667 ; 7 L. J. Q. B. 197 ; 1 
Jur. 54; 112 E. R. 156. 

Refd. Rowles v. Senior (18IU), 8 Q. B. G77 ; 

Wakoman v. Lindsey (1850), 14 Q. B. 025 ; Allum v. 

(1854), 9 Exch. 788. Mentd. While v. Hill 

(1844), (5 Q. B. 487. 

2554. How far garnishee proceedings available.] 

— Dawler V. Barnes, No. 2054, ante , 

2555. Wages Attachment Abolition Act, 

1870 (c. 30).]-~Bootii v. Trail, No. 2144, ante , 

2556. Service of process— Hull Court of Re- 
quests.] — Th(* general rule of law is that execution 


shall not issue against a party who has not had 
notice to defend liimself in the suit or prosecution. 
But where statutes, establishing a Ct. of Requests 
for a sea-port town (Hull), with the usual clauses 
in favour of debtors, limiting the time of imprison- 
ment, allowing payment by instalments, etc., 
enacted that process by summons might issue 
against any person residing or keeping & using 
any house, etc., in the town, or frequenting the 
markets, or sailing or navigating to & from the 
port, &; that if such person, having been duly 
summoned should not appear, the ct. might 
proceed ex parte ^ & that the summons should be 
served “ either personally, or by leaving the same 
at the dwelling-house, lodging, place of abode,” 
etc., of such debtor within the limits, with his 
servant, or other persons belonging to him : — 
Held : a summons left with the wife of a seafaring 
man at his lodging, within the jurisdiction, was 
sufficient to warrant execution under these 
statutes, though the debtor himself was, during 
the whole time of the proceedings, & had been 
for several months before, absent on a voyage 
to India. — Culverson v. Melton (1840), 12 
Ad. & El. 753 ; 4 Per. & Dav. 445 ; Woll. 73-; 10 
L. .T. Q. B. 31 ; 4 Jur. 1130 ; 113 E. R. 999. 

2657. Bailiff’s fees— Poundage-Palace Court of 
Rochester.] — The bailiff of the Palace Ct. of the 
Bishop of Rochester is not entitled to poundage 
under 29 Eliz. c. 4, for executing a judgment of 
that ct.— Brockwell v. Lock (1095), 5 Mod. 
Rep. 97 ; 1 Salk. 331 ; 87 E. R. 543. 


Sect. 2. -COUNTY COURTS, 

See County Courts, Vol. XIII., pp. 453, 454, 
514-517, Nos. 30-49, 634-070. 


Sect. 3.— MAYOR’S AND CITY OF LONDON 
COURT, LONDON. 

See Mayor’s Court, London. 


Sect. 4.— REMOVAL OF PROCEEDINGS AND 
JUDGMENTS TO THE HIGH COURT FOR 
PURPOSES OF EXECUTION. 

Sec Judgments. 


Part VIII.— Interpleader, 

See Interpleader. 
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EXECUTION CREDITOR. 

See Bankruptcy and Insolvency ; Execution . 

EXECUTION OF DOCUMENTS. 

See Deeds and Other Instruments ; Evidence ; Wills. 

EXECUTION OF POWER 

See Powers. 

EXECUTIVE. 

See Constitutional Law. 
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